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Common Law Reports, 3 vols., 1853 — 1855 
Commonwealth Law Reports 
Calcutta Law Reporter 
Canadian Law Times 

Canadian Law Times, Occasional Notes ... 

Upper Canada Common Pleas 

Law Reports, Common Pleas Division, 6 vols., 1875 — 1880 ... 
Cape Provincial Division Reports 
(’anadian Reports, Appeal Cases ... 

Cape Times Reports of the Supreme Court of the Cape of Good 
Hope ... ... ... ... %.. 

Calcutta Weekly Notes ... 

Cabab^ and Ellis's Reports, Queen's Bench Division, 1 vol., 
1882—1885 


Caldecott’s Magistrates' Cases, 1 vol., 1776 — 1785 
Calthrop’s City of London Coses, Kh^'s Bench, 1 vol., 1609 — 

1018 

Cameron's Supreme Court Cases ... 

Cameron’s Supreme Court Practice 
Campbell's Reports, Nisi Prius, 4 vols., 1807 — 1816 
Commercial Law Reports of Canada, 4 vols., 1901 — 1905 
Canadian Criminal Cases, Annotated, 1898 — (current) 

Canadian Gazette ... 

Canadian Railway Cases ... 

Carrington and Kirwan's Reports,Nisi Prius, 3 vols., 1843 — 1853 
Carrinj^n and Marshman's Reports, Nisi Prius, 1 vol., 1S41 — 
1842 


Carrington's Treatise on Criminal Law ... 

Cardwell's Documentary Annals of the Reformed Church of 
England, 2 vols., 1546 — 1716 ... 

New Brunswick Reports (Carleton) 

('arpmaol’s Patent Cases, 2 vols., 1602 — 1842 

Carter’s Reports, Common Pleas, fol., 1 vol., 1664 — 1673 
Cases on British North America Act (Cartwright) 

Carthew’s Reports, King’s Bench, fol., 1 vol., 1687 — 1700 ... 

Cary’s Reports, Chancery, 1 vol, ... 

Cases in Chancery, fol., 3 parts, 1660 — 1697 

Cases of Practice^ King’s Bench, 1 vol., 1655 — 1775 ... 

Cases of Settlements and Removals, 1 vol., 1685 — 1727 
Cases iemp. Finch, Chancery, fol., 1 vol., 1673 — 1680 
Select Cases temp. King, Chancery, fol., 1 vol., 1724 — 1733 ... 
Cases in Equity ienxp, Talbot, fol., 1 vol., 1730 — 1737 
Cassells’ Digest 

Law Reporte, ^lancery Division, since 1890 (c.^., [1891] 1 CJh.) 
Law Reports, Chancery Appeals, 10 vols., 1865 — 1875 
Choyce Cases in Chancery, 1.557 — 1606 ... 

Upper Canada Chancery Chambers Reports 
Law Reports, Chancery Division. 45 vols., 1S75 — 1890 
Christopher Robinson's Reports, Admiralty, 6 vols., 1798 — 1808 
Charley's Chamber Cases, 2 vols., 1875 — 1876 ... 

Charley's New Practice Reports, 3 vols., 1875 — 1876 

New Brunswick Reports ((jnipman) 


N.Z. 
Eng. 
Eng. 
Eng. 
Can. 
Eng. 
Can. 
S. Af. 
Can. 
Can. 
Eng. 
Aus. 
Ind. 
Can. 
Can. 
Can. 
Eng. 
S. Af. 
Can. 


S. Af. 
Ind. 

Eng. 

Eng. 


Eng. 

Can. 

Can. 

Eng. 

Can. 

Can. 

Can. 

Can. 

Eng. 

Eng. 

Can. 

Eng. 

Can. 

Bug. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 
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Reports included in this Work and their Abbreviations. 


Chit 

Cl. & Fin. 

Cl. & Sc. Dr. Cas. 
Clay 

Clif. & Rick. ... 
Clif. & Stcph. ... 

Co. A 

Co. Ent. 

Co. Inst. 

Co. L. J. 

Co. Litt. 

Co. Rep. 

Coch 

Cockb. & Rowe 

Coll 

Coll. Jurid. 

Colics 

Colt 

Com. 

Com. Cas. 

Com. 

Comb. 

Con. Law. 

Conp. Dig. 

Const 

Cooke & Al. 

Cooke, Pr. Cas. ... 
Cooke, Pr. Reg. 

Coop. G. 

Coop. Pr. Cas. ... 
Coop. fnnp. Brough. 

Coop, temp, Cott. 

Cor 

Corb. <k D. 

( 'orrespondanccs Jud. 
C'ouper ... 

(’out. 

(’out. Dig. 

Cowp. 

Cbx & Atk. 

Cox, C. C. 

Cox, Eq. Ca.s. 

Cox, M. A H. ... 

Cr. Sc .7. 

( r. A M. 

(’r. & Ph. 

Cr. App. Hep. ... 

Cr. M. & R. 

Craw. & D. 

(’raw. & D. Abr. C. 
Cress. Insolv. Ca.s. 
Cripps’ Church Cas. 
C’ro. Car. 

Cro. Eliz. 

Cro. Jac. 

Cm. Dig. 

Cunn. 

Curt 

D 

D. C. A 

D* Lu R. ••• 


... Chitty’s Practice Reports, King’s Bench, 2 vols., 1770 — 1822... 
... Clark and Finnelly’s Reports, House of Lords, 12 vols., 1831 — 

18R) 

... Clark and Scully’s Drainage Cases 

... Clayton’s Reports and Pleas of Assizes at Yorke, 1 voL, 1631 — 

1050 

... C’lilTord and Rickards’ Locus Standi Reports, 3 vols., 1873 — 1884 
... Clifford and Stephens’ Locus Standi Reports, 2 vols., 1807 — 1872 
... Cook’s Lower Canada Admiralty Court Cases ... 

... Coke’s Entries 

... Coke's Institutes 

... Ck)lonial Law Journal 

... Coke on Littleton (1 Inst.) 

... Coke’s Reports, 13 parts, 1572 — 1010 
... Nova Scotia Reports (Cochran) ... 

... Cockburn and Rowe’s Election Cases, 1 voL, 1833 
... Collyer’s Reports, Chancer}', 2 vols., 1844 — 1840 
... Collectanea Juridica, 2 vols. 

... Colics’ Cases in Parliament, 1 vol., 1097 — 1713 
... Coltman’s Registration Cases, 1 vol., 1879 — 1885 
... Corn}Tis’ Reports, King’s Bench, Common Pleas, and Ex- 
chequer, fol., 2 vols., 1095 — 1740 

... Commercial Cases, 1895 — (current) ... ... 

... Comyns’ Digest 

... Comberbach’s Reports, King’s Bench, fol., 1 vol., 1085 — 1098 
... Connor and Lawson’s Reports, (^hanccry (Ireland), 2 vols., 

1841—1843 

... Congdon’s Digest ... 

... Con.st’s edition of Bott’s Poor Lfiws, 3 vols., 1807 

... Cooke and Alcock’s Reports, King’s Bench (Ireland), 1 vol., 

1833—1834 

... (^ooke's Practice Reports, Common Plciis, 1 vol., 1700 — 1717 
... Cooke’s Practical Register of the Common Pleas, 1 vol., 1702 — 

1742 

... G. Cooper’s Reports, Chancery, 1 vol., 1792 — 1815 
... C. P. Cooper’s Reports, Chancery Practice, 1 vol., 1837 — 1838 
... C. P. Cooper’s Cases temp. Bmugham, Chancery, 1 vol., 1833 — 
1834 ... ... ... ... ... ... ... ... 

... C. P. (boper’s (’a.ses temp. Cottenham, Chancery, 2 vols., 1840 — 
1848 (and miscellaneous earlier cases) \.. 

... Coryton’s Reports 

... (brbett and Daniedl’s Election Cases, 1 vol., 1819 
Correspondances Judiciaires 

... Couper’s Justiciary Reports (Scotland), 5 vols., 1868—1885 ... 

. . . Coutlees’ U nre ported Cases 
... Coutlees’ Digest 

... Cowper’s Reports, King’s Bench, 2 vols., 1774—1778 

,.. Cox and Atkinson’s Registration Appeal Cases, 1 vol., 1843—1810 

... E. W. Cox’s Criminal Law Cases, 1843 — (current) 

,.. S. C. Cox’s Equity Cases, 2 vols., 1745 — 1797 

Cox, Macrae, and llertslet’s County Courts Cases and Appeals, 

1 vol., 1840— 1852 

.. Crompton and Jervis’s Reports, Excliequer, 2 vols., 1830 —1832 
.. Crompton and Meeson’s Reports, Exchequer, 2 vols., 1832—1831 
.. Craig and Phillips’ Reports, Chancery, 1 vol., 1840—1841 

.. Cohen’s Criminal Appeal Reports, 1908— (current) 

Crompton, Meeson, and Roscoe’s Reports, Exchequer, 2 vols., 
1834 — 1835 

.. Crawford and Dix’s Circuit Cases (Ireland), 3 vols., 1838 — 1840 
. Oawford and Dix’s Abridged Cases (Ireland), 1 vol., 1837 — 1838 

. Cresswell’s Insolvency Cases, 1 vol., 1827 — 1829 

Cripps’ Church and (Jlergy Cases, 2 parts, 1847-1850 

. Croke’s Reports temp. (Jharles I., King’s Bench and Common 

Pleas, 1 vol., 1025—1041 

. Croke’s Reports temp. Elizabeth, King’s Bench and Common 
Pleas, 1 vol., 1582 — 1003 

. Croke’s Reports temp. .Tames I., King’s Bench and Common 

Pleas, 1 vol., 1603 — 1025 

. Cruise’s Dige.st of the Law of Real Property, 7 vols 

. Cunningham’s Reports, King’s Bench, fol., 1 vol., 1734—1735 
. Curteis’ Ecclesiastical Kepoi*ts, 3 vols., 1834 — 1844 

Duxbury’s Reports of the High Court of the South African 

Republic 

Dorion’s Queen’s Bench Reports ... 

Dominion Law Reports 


Eng. 

Eng. 

Can. 


Eng. 

Engj 

Eng. 

Can. 


Eng. 

Eng. 

N.Z. 


Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Can. 

Eiig. 

Ir. 

Eng. 


Eng. 

Eng. 

Eng. 

Ind. 

Eng. 

Can. 

Scot. 

Can. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 
Can. 
Can. 



Kepobts included in this Wobk and their Abbreviations. 


xuc 


DaJ. 

Dalr. 


Dan 

Dan. & I I. 

Dav. & Mer. 

Dav. Ir 

Dav. Pat. Cos. ... 

Day 

Dea. & Sw. 

Deac. 

Dcac. & Ch. 

Dears. & B. 

Dears. C. C. 

])cas & And. 

Do G 

De G. & J. 

De G. A Sm. ... 
De G. P. & J. 

De G. J. & Sm. 

De G. M. & G. ... 

Delano ... 

Den. 

Diek 

Dill 

Dods. 

Donnelly 

Donj;. El. C'as. ... 
Dong. K, B, 

Dow 

Dow & n. 

Dow. E. 

Dow. & By. K. B. 

Dow. & By. M. C. 
Dow. & By. N. 1*. 
Dowl. 

Dowl. N. S. 

Dr. &Wal. 

Dr. & War. 

Dra. 

Drew. 

Drew. & 8rn, 
Drinkwaier 
Drury tern]). Nap. 

Drury iemj), 8ug, 

,Dugd. Orig. 

Dunl. (C't. of Sess.) 

’Dunning 

l)urie 

^lycr 

E. & 1 

;b. & B 

E. &;E. ... 

B. & K 


fE. D. C. ... 

I- B. L. ... :: 

B. U. ... 

^siig. H 

(3Eag. & Y. 


’i 


Dalison's Reports, Common Pleas, fol., 1 vol., 1546 — 1574 
Dalrymple’s Decisions, Court of 8(»ssion (Scotland), fol., 1 vol., 

1698—1720 

Daniell’s Reports, Exchequer in Equity, 1 vol., 1817 — 1823 ... 
Danson and IJoyd’s Mercantile Cases, 1 vol., 1828 — 1829 
Davison and Meri vale’s Reports, Queen’s Bench, 1 vol., 1843 — 

1844 

Davys* (or Davis* or Davy’s) Reports (Ireland), 1 vol., 1604 — 

1611 

Davies* Patent Cases, 1 vol., 1785 — 1816 
Day’s Election Cases, 1 vol., 1892 — 1893 

Deane and 8wabey’s Ecclesiastical Reports, 1 vol., 1855 — 1857 
Deacon’s Reports, Bankruptcy, 4 vols., 1834 — 1840 ... 

Deacon and C-hitty’s Reports, Bankruptcy, 4 vols., 18.32 — 1835 
Dearsly and Bell’s Crown Case.s Reserved, 1 vol., 1850 — 1858 
Dcarsly’s Crown Cases Reserved, 1 vol., 1852 — 1850 ... 

Deas and Anderson’s Decisions (Scotland), 5 vols., 1829 — 1832 
De Gex’s Reports, Bankruptcy, 2 vols., 1844 — 1848 ... 

De Gex and Jones’s Reports, C’hancery, 4 vols., 1857 — 1859 ... 
De Gex and Smale’s Reports, Chancery, 5 vols., 1846 — 1852 ... 
De Gex, Fisher and Jones’s Reports, Chancci-y, 4 vols., 1859 — 

1862 

De Gex, Jones, and Smith’s Reports, Cliancerv, 4 vols., 1862 — 

1805 

Do Gex, Macnaghten and Gordon’s Reports, Chancery, 8 vols., 

1851—1857 

Delane’s Decisions, Revision Courts, 1 vol., 1832 — 1835 
Denison's Crown Ca.ses Reserved, 2 vols., 1844—1852 
Dickens’ Reports, Chancery, 2 vols., 1559 — 1798 
Dirleton’s Decisions, Court of Session (Scotland), fol., 1 vol., 

1005—1077 

Dodson’s Reports, Admiralty, 2 vols., 1811 — 1822 
Donnelly’s Reports, Chancery, 1 vol., 1830 — 1837 
Douglas’ Election (’a.ses, 4 Vols., 1774 — 1770 
Douglas’ Reports, King’s Bench, 4 vols., 1778 — 1785 ... 

Dow’s Reports, Iloirso of Lords, 0 vols., 1812 — 1818 ... 

Dow and Clark's Rei^orts, House of Lords, 2 vols., 1827 — 1832 
Dowling and Ix)wndes’ I*ractice Reports, 7 vols., 1843 — 1819 
Dowling and Ryland’s Reports, King’s Bench, 9 vols., 1822 

—1827 

Dowling and Ryland’s Magistrates’ Cases, 4 vols., 1822 — 1827 
Dowling and Ryland’s Reports, Nisi IVius, 1 part, 1822 — 1823 
Dowling's Practice Reports, 9 vols., 1830 — 1841 
Dowling’s Practice Reports, New Series, 2 vols., 1841 — 1843 
Drurv and Walsh’s Reports, Chancery (Ireland), 2 vols., 1837 — 

1841 

Drury and Warren’s Reports, Chancery (Ireland), 4 vols., 1841 — 

1813 

Draper’s King’s Bench Reports ... 

Drewry's Rejjorts, Chancery, 4 vols., 1852 — 1859 
Drewry and 8male’s Reports, Chancery, 2 vols., 1859 — 1865... 
l)rinkwat(‘r’s Reports, Common Pleius, 1 vol., 1840 — 1841 
Drury’s Reports tcmjj. Napier, Cliancerv (Irt*land), 1 vol., 1858 — 

1859 ’ 

Drury’s Reports temp, Sugden, Chancery (Ireland), 1 vol., 1841 

—1814 

Dugdale's Origines Juridicialea 

Dunlop, Court of Ses.sion Ca.ses (Scotland), 2nd Series, 24 vols., 

1838—1802 

Dunning’s Reports, King's Bench, 1 vol., 1753 — 1754 
Durit^’s Decisions, Court of Session (Scotlaiid), fol., 1 vol., 1621 

—1042 

Dyer’s Reports, King’s Bench, 3 vols., 1613 —1581 

Upper Canada Error and Appeal 

Ellis and Blackburn’s Reports, Queen’s Bench, 8 vols., 1852 — • 

1858 

Ellis and Ellis’s Reports, Queen’s Bench, 3 vols., 1858 — 1861 
Ellis, Blackburn, and Ellis’s Reports, Queen’s Bench, 1 vol., 

1858—1800 

Reports of the Eastern Districts C-ourt (Cape) from 1880 

Sou^^h African Law Reports, Eastern Districts Local Division 

Eastern Law Reporter 

English Reports 

Ontario Election Reports ... 

Eagle and Younge’s Titlie Cases, 4 vols., 1204 — 1825 ... 


Eng. 

Scot. 

Eng. 

Eng. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Ir. 

Can. 

Eng. 

Eng. 

Eng. 

Ir. 

Ir. 

Eng. 

Scot. 

Eng. 

Scot. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 
S. Af. 
S. Af. 
Can. 
Eng. 
Can. 
Eng. 



XX 


Reports included in Tras Work and their Abbreviations, 


East ... ... ... East’s Reports, King’s Bench, 16 vols., 1800 — 1812 ... ... Eng. 

East, P. C. ... ... East’s Pleas of the <Sx>wn ... ... ... ... ... ... Eng. 

Ecc. & Ad. ... ... Spinks’ Ecclesiastical and Admiralty Reports, 2 vols., 1853 — 1855 Eng. 

Eden ... ... ... Eden’s Reports, Chancery, 2 vols., 1757 — 1766 ... ... Eng. 

Edgar ... ... ... Edgar’s Decisions, Court of Session (Scotland), fol., 1724 — 1725 Scot. 

Edw. ... ... ... Edwards’ Reports, Admiralty, 1 vol., 1808 — 1812 ... ... Eng. 

Elchies ... ... ... Elchies* Decisions, Court of Session (Scotland), 2 vols., 1733 — • 

1754 ... ... ... ... ... ... ... ... Scot. 

Emden’s B. C. ... ... Emden’s Building Contracts, Building Leases and Building 

Statutes ... Eng. 

Eng. Pr. Cas. ... ... Roscoe s English Prize Cases, 2 vols., 1745 — 1858 ... ... Eng. 

Eq. Cas. Abr. ... ... Abridgment of Cases in Equity, fob, 2 vols., 1667 — 1744 ... Eng. 

Eq. Rep. ... ... Equity Reports, 3 vols., 1858 — 1855 ... ... ... ... Eng. 

Esp. ... ... ... Espinasse’s Reports, Nisi Prius, 6 vols., 1793 — 1810 ... ... Eng. 

Ex. D. ... ... ... I^aw Reports, Exchequer Division, 5 vols., 1875 — 1880 ... Eng. 

Exch. ... ... ... Exchequer Reports (Welsby, Hurlstone, and Gordon), 11 vols., 

1847 — 1856 ... ... ... ... ... ... ... Eng. 

Exch. C. R. ... ... Exchequer Court Reports ... ... ... ... ... ... Can. 


F. (Ct. of Sess.) 


F. 


F. & F 

F. N. D. 

Fac. CoU. 

Falc. 

Falc. & Fitz. 
Fenton ... 

Ferg 

Fitz. Nat. Brev. 
Fitz-(x. ... 

FI. & K. 

Fonbl 

For 

Forb. 

Fort. De Laud. 
Fortes. Rep. 

Fost 

Fount. ... 

Fox & S. Ir. 

Fox & S. Reg. ... 

Fras. 

Freem. Ch. 

Freem. K. B. 


G. 


G. & R. 


G. I. Dig. 

G. W. D. 

G. W . L. 
Gal. &, Dav. 
Gale 

Gaz. L. R. 


Geld. Dig. 
Gib. Cod. 
Giff. 

GiJb. 

GUb. C. P. 
GiJb. Ch. 


Gilm. A F. 


Gl. & J. 

GJanv. 

Glanv. El. Cas. ... 
Glascock 


... Fraser, Court of Session Cases (Scotland), 5th series, 8 vols., 

1898—1900 

... Foord’s Reports of the Supreme Court of the Cape of Good 

Hope, 1879—1880 

... Foster and Finlason’s Reports, Nisi Prius, 4 vols., 1856 — 1807 
... Finnemore’s Notes and Digest of Natal Cases, 18t)3 — 1867 
... Faculty of Advocates, Collection of Decisions, Court of Session 
(Scotland), 38 vols., 1752 — 1841 

... Falconer’s Decisions, Court of Session (Scotland), 2 vols., fol., 

1744—1751 

... Falconer and Fitzherbert’s Election Cases, 1 vol., 1835 — 1838 
... Fenton, Important Judgments 

... Feigusoii's Consistorial Decisions (Scotland), 1vol., 1811 — 1817 
... Fitzherbert's Natura Bi*evium 

... Mtz-Gibboi.>’ Reports, King’s Bench, fol., 1 vol., 1727 — 1731 
... Flanagan and Kelly’s Reports, Rolls Court (Ireland), 1 vol., 

1810—1842 ! 

... Fonblanque s Repoi*ts, Bankruptcy, 2 parts, 1849 — 1852 

... Forrest’s Reports, Exchequer, 1 vol., 1800 — 1801 

... Forbes’ Decisions, Court of Session (Scotland), fol., 1 vol., 1705 

—1713 

... Fortesque, De Laudibus Legum Aiigliae ... 

... Fortoscue’s Reports, fol., 1 vol., 1692 — 1736 
... Foster’s CrowTi Cases, 1 vol., 1708 — 1760 

... Fountainhall’s Decisions, Court of Session (Scotland), foi.* 

2 vols., 1678— 1712 

... M. C. Fox and T. B. C. Smith’s Reports, King’s Bench (Ireland), 

2 vols., 1822— 1825 ... . . ... ... ... 

... J. S. Fox and C. L. Smith’s Registration Cases, 1 vol., 1886— 
1805 

... Fraser (Simon). Election Cases, 2 vols., 1793 ... !!! 

... Freeman’s Reports, Chancery, 1 vol., 1660 — 1706 
... Freeman’s Reports, King’s Bench and Common Pleas, 1 vol.! 
1670—1704 


Gregorowski’s Reports of the High Court of the Orange Free 
State from 1888 ... 

Nova Scotia Reports (Geldert & Russell) 

General Index Digest ... ... ... ... ... *.’* 

South African Law Reports, Griqualand West Local Division 
South African Law Reports, Griqualand West Local Division 
Gale and Davison’s Reports, Queen’s Bench, 3 vols., 1841—1843 
Gale’s Reports, Exchequer, 2 vols., 1885 — 1836 
New Zealand Gazette haw Reports ... ... ... ,!! 

Geldeit’s Digest ... ... ... ... 

Gibson’s Codex Juris Ecclesiastici Anglicani ... !!! ! ’ 

Giffard’s Reports, Chancery, 5 vols., 1857—1865 ... !!! 

Gilbert’s Cases in Law and Equity, 1 vol., 1713 — 1714 
Gilbert’s History and Practice of the Court of Common Pleas * 
Gilbert’s Reports, Chancery and Exchequer, fol., 1 vol., 1706 

Gilmour and Falconer’s Decisions, Court of Session (Scotland)! 
1081^1680^^ I. (Gilmour) 1661—1600, I’art II. (Falconer) 

Glyn and Jameson’s Reports, Bankruptcy, 2 vols., 1819 — 1828 
Glanville, De Legibus et Consuetudinibus Regni Anglia) 
GJanviJle's Election Cases, 1 vol., 1023—1624 ... 

Glascock’s Reports (Ireland), 1 vol., 1831—1832 !!! ! 


Scot. 


S. Af. 

Eng. 
S. Af. 


Scot. 


Scot. 

Eng. 

N.Z. 

Scot. 

Eug. 

Eiig. 


Ir. 

Eng. 

Eng. 


Scot. 

Eng. 

Eng. 

Eng. 

Scot. 


Ir. 


Eng. 

Eug. 

Eug. 


Eng. 


S. Af. 
Can. 
Can. 
S. Af. 
S. Af. 


Eug. 

Eng. 


N.Z. 


Can. 

Eqg. 

Eng. 

Eng. 

Eng. 


Eng. 


Scot. 

F.ng. 

Eug. 

Eng. 

Ir. 



Repobts included in this Work and their Abbreviations. 


XXI 


Andb. ••• ••• Godbolt’s Reportfl, King's Bench, Common Pleas, and Exche- 
quer, 1 voL, 1674 — 1637 ... ... ... ... ... Eng. 

fiouldsb. ••• ••• Gouldsborough’s Reports, Queen’s Bench and King’s Bench, 1 

vol., 1586—1601 Eng. 

Cow ••• ••• ••• Cow’s Reports, Nisi Prius, 1 vol., 1818 — 1820 ... ... ... Eng. 

qy, ... ••• ••• Upper Canada Chancery (Grant) ... ... ... ... ... Can. 

(iriffin’s Patent Cases ... Griffin’s Patent Cases, 1884 — 1887 Eng. 

q^yUI Gwillim’s Tithe Cases, 4 vols., 1224 — 1824 Eng. 


I H ••• Hertzog’s Repoits of the High Court of the South African 

I ’ Republic, 1893 S. Af. 

p II. & C. ... ... Hurlstone and Coltman’s Reports, Exchequer, 4 vols., 1862 — 1866 Eng. 

t 111 & N. ... ... ... Hurlstone and Noiman’sRepoi’ts, Exchequer,? vols., 1856 — 1862 Eng. 

4 }L & iV. ... ... Hall and TwelLs* Reports, Chancery, 2 vols., 1848 — 1850 ... Eng. 

t ll! & W. ••• ••• Hurlstone and Walmsley’s Reports, Exchequer, 1 vol., 1840 — 

I 1841 Eng. 

' H, B. R. (preceded by Hansell’s Reports of Bankruptcy and Companies’ Winding up 

i date) Cases, 3 vols., 1915—1917 {e,g., [1915] 11. B. R.) Eng. 

n. C. ... ... ... Reports of the High Court of Griqualand West ... ... S. Af. 

- H. E. C. ... ... ... Hodgin’s Election Reports ... ... ... ... ... Can. 

7 H. L. Cas. Clark’s Reports, House of Lords, 11 vol.s., 1847 — 1866 ... Eng. 

J Hag. Adm. ... ... Haggard’s Reports, Admiralty, 3 vols., 1822 — 1838 ... ... Eng. 

^ Hag. Con, ... ... Haggard’s Consistorial Reports, 2 vols., 1789 — 1821 ... ... Eng. 

1 Hag. Ecc. ... ... Haggard’s Ecclesiastical Reports, 4 vols., 1827 — 1833 ... Eng. 

1 Hailes ... ... ••• Hailcs’s Decisions, (’ourt of Session (Scotland), 2 vols., 1760 — 

^ 1791 Scot 

^ Hale, C. L. ... ... Hale’s Common Law ... ... ... ... ... ... Eng. 

t Hale, P. C. ... ... Hale’s Pleas of the Crown, 2 vols. ... ... ... ... Eng. 

Han. ... ... ... New Brunswick Reports (llannay) ... ... ... ... Can. 

* Har. & Ruth. ... ... Harrison and Rutherford’s Reports, Common Pleas, 1 vol., 1805 

I —1866 Eng. 

f Har. & W. ... ... Harrison and Wolla.ston’s Reports, King’s Bench and Bail 

* Court, 2 vols., 1835 — 1830 ... ... ... ... ... Eng. 

t Hare. ... ... ... Harcai-se’s Decisions, Court of Session (Scotland), fol., 1 vol., 

1681—1691 Scot 

^ Hard Hardres’ Reports, Exchequer, fol., 1 vol., 1655 — 1669 Eng. 

I Hare ... ... ... Hare’s Reports, Chancery, 11 vols., 1811 — 1853 ... ... Eng. 

^ Hawk. P. C. ... ... Hawkins’s Pleas of the Crown, 2 vols. ... ... ... ... Eng. 

J Hay ... ... ... Hay’s Reports ... ... ... ... ... ... ... Ind. 

^ Hay & Marr. ... ... Hay & Marriott’s Decisions, Admiralty, 1 vol., 1776 — 1779 ... Eng. 

^ Hayes ... ... ... Hayes’s Reports, Exchequer (Inland), 1 voL, 1830 — 1832 ... Ir. 

1 Hayes & Jo. ... ... Hayes and Jones’s Reports, Exchequer (Ireland), 1 vol., 1832 — 

* 1834 Ir. 

4* Hem. & M. ... ... Hemming and Miller’s Reports, Chancery, 2 vols., 1862 — 1805 Eng. 

J Ilet ... ... ... Hetley’s Reports, Ck)mmou Pleas, fol., 1 vol., 1627 — 1631 ... Eng. 

^ Hob. ... ... ... Hobart’s Reports, Common Pleas, fol., 1 vol.. 1613 — 1625 ... Eng. 

f Uodg. ... ... ... Hodges’ Reports, Coiimion Pleas, 3 vols., 1835 — 1837 ... Eng. 

I Hog. ... ... ... Hogan’s Reports, Rolls Court. (Ireland), 2 vols., 1816 — 1834 ... Ir. 

Holt, Adm. ... ... W. Holt’s Rule of the Road C-ascs, Admiralty, 1 vol., 1863 — 1SG7 Eng. 

J Holt, Eq. ... ... W. Holt’s Equity Reports, 2 vols., 1845... ... ... ... Eng. 

i Holt, K. B. ... ... 8ir John Holt’s Reports, King’s Bench, fol., 1 vol., 1688 — 1710 Eng. 

E Holt, N. P E. Holt’s Reports, Nisi Prius, 1 vol., 1815—1817 Eng. 

I Home, Ct. of Sess. ... Home’s Decisions, Court of Session (Scotland), foL, 1 vol., 1735 

J —1744 Scot. 

^ Hong Kong L. R. ... Hong Kong Reports Hong Kong 

I Hop. & Colt, ... ... Uopwood and Cultman’s Registration Cases, 2 vols., 1868 — 1878 Eng. 

|Hop. &Ph. ... ... Hop wood and Philbrick’a Registration Cases, 1 vol., 1863 — 1867 Eng. 

* Horn & H. ... ... Honi and Hurlstone’s Reports, Excliequ^T, 2 vols., 1838 — 1839 Eng. 

IHov. Supp. ... ... llovcnden’s Supplement to Vesey Jun.’s Reports, Chancery, 

I 2 vols., 1753— 1817 Eng. 

|How. C. ... ... ... Howard’s Cliancery Practice ... ... ... ... ... Ir. 

I How. C. S. ... ... Howard’s Supplement to Rules, etc., of the High C^ourt of 

E Chancery in Ireland ... ... ... ... ... ... Ir. 

|Uow. E. E. ... ... Ilowai'd’s Equity Exchequer ... ... ... ... ... Ir. 

|Uow. P. L Howard on the Popery Laws ... Ir, 

I Hud. & B, ... ... Hudson and Brooke’s Reports, King’s Bench and Exchequer 

» (Ireland), 2 vols., 1827 — 1831 Ir. 

Hudson’s B. C Hudson on Building Contracts, 2 vols Eng. 

Hume’s Decisions, Court of Session (Scotland), 1 vol., 1781 — 1822 Scot. 

••• ... ... Hutton’s Reports, Common Pleas, fol., 1 vol., 1017 — 1638 ... Eng, 

(^jy. Bl. ... ... ... Henry Blackstone’s Reports, Common Pleas, 2 vols., 1788 — 1796 Eng. 

... Hyde’s Reports Ind. 

K’ Common I^aw Reports, 17 vols., 1849 — 1806 Ir, 

p. Ch. R. .,. ... Irish Chancery Reports, 17 vols., 1850 — 1867 ... ... ... Ir, 

^^"9* R. Irish Equity Reports, 13 vols., 1838 — 1851 Ir. 
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Reports included in this Work and their Abbreviations, 


A. JU» AV* 

I. L. R. (Vol.) All. 

I. L. 11. (Vol.) Bom. 

I. L. R. (Vol.) Calc. .. 
I. L. R. (Vol.) LaJi. .. 
I. L. R. (Vol.) Mad. .. 
I. L. R. (Vol.) Pat. 

I. L. R. (Vol.) Ran. 

I. L. T 

I. L. T. Jo 

I. R. (preceded by dale) 
I. R. (Vol.) C. L. 

I. R. Eq. 

I. R., R. & L 


Ind. Awards 
Ind. Jur. N. S. ... 
Ind. Jur. O. S. ... 
Ir. Cir. Rep. 

Ir. Jur 

Ir. L. Rec. 1st ser. 
Ir. L. Rec. N. S. 
Irv. 


Irish Law Reports, 13 vols., 1838 — 1851 

Indian Law lU'ports, Allahabad ... 

Indian I^aw Reports, Bombay 
Indian I^aw Reports, Calcutta 
Indian Law Reports, lifihore 
Indian Law ReporKs, Madras 
Indian Law Reports, I'atna 
Indian Law Reports, Rangoon 
Irish Law Times, 1807 — (current) 

Irish Law Times Journal, 1807, — (current) 

Irish Reports, since 1893 (<v/., (1891] 1 1. R.) ..^ 

Irish Reports, Common I^aw, 11 vols., 1800 — 1877 
Irish Reports, Equity, 11 vols., 1800--1S77 
Irish Reports, Registry Appeals in the Court of Exchequer 
Chamber and Appeals in the Court for Land (^a.ses Reserved, 

1 vol., 1808— 1870 

Industrial Awards Recommendations 

Indian Jurist, JSevv Series ... 

Indian Jurist, Old Series ... 

Reports of Irish Circuit Cases, 1 vol., 1841 — 1813 
Irish Jurist, 18 vols., 1849 — 18(>0... 

Law Recorder (Ireland), 1st series, 4 vols., 1827 — 1831 
Law Recorder (Ireland), New Series, 0 vols.. 1833 — 1838 
Irvine's Justiciary Reports (Scotland), 5 vols., 1852 — 1807 ... 


J. Bridg. 

J. I). R* ... 

J. P 

J. P. Jo. 

J. R 

J. R. N. 8. 

J. Shaw, Just. ... 
Jac. 

Jac. & W. 

James 
Jebb & B. 

Jebb & S. 


Jebb, C. C. 

Jebb, Cr. & Pr. Cas. 
Jenk. 

Jo. & Car. 

Jo. & Lat. 


Jo. Ex. Ir. 
John. 

John. & H. 
Jur. 

Jur. N. S. 


Sir John Bridgman's Reports, Common Pleas, fob, 1 vol., 1013 

—1021 ... 

Jnta’s Daily Reporter, reporting Cases in the Cape Provincial 
Division ... 

.Justice of til e Peace, 1837 — (current ) 

Justice of the Peace (Weekly Notes of Cases) ... 

Jurist Pej>orls 
J urist R epoT't s. New Series 

J. Shaw’s J’ diciary Rei>orts (Scotland), 1 vol., 1818— 1852 ... 
Jacob's Reports, Chancery, 1 vol., 3821 — 1823 
Jacob and Walker’s Re])orts, Chancery, 2 vols., 1819 — 1821 ... 
Nova Scotia Reports (James) 

Jebb and Bourke's Reports, Queen's Bench (Ireland), 1 vol. 

1841—1842 

Jebb and Svmes’ Reports, Queen’s Bench (Ireland), 2 vols., 

1838—1841 

Jebb’s Crown Cases ReservtHl (Ireland), 1 vot, 1822 — 1810 ... 
Jebb’s Crown and Presentment Cases 
Jenkins’ Reports, 1 vol., 1220 — 1023 

Jones and Car<*v’s Reports, Exchequer (Ireland), 1 vo!., 1838 

— 1839 ... ‘ 

Jones and J^a Touche’s Reports, Cliancerv (Ireland), 3 vols., 

1844-1840 ‘ 

T. Jones’ Report.s, Exchequer (Ireland), 2 vols., 1831 — 1838 ... 

.Johnson’s Reports, Chancery, 1 vol., 1858 — 1800 

Johnson and Ilcmming’s R<*ports. Chancery, 2 vols., 1859 — 1802 

Jurist Reports, 18 vols., 1837 — 1854 

Jurist Itepurts, New Series, 12 vols., 1855 — 1807 


K. 


K. & G 

K. & J 

K. B. (preceded by date) 

Eames, Diet. Dec. 

Karnes, Rem. Dec. 

Karnes, Sel. Dec. 

Kay 

Keb 

Keen 

KeiJ 

Kel 

Kel. W 

Keny 

Keny. Ch. 

Kerr 


Kotze’s Reports of the Iligh Court of the Transvaal Province 

1877—1881 

Keane and Grant’s Registration Cases, 1 vol., 1854 — 1802 
Kay and Johnson’s Reports, (Jiancery, 4 vols., 1854 — 1858 ... 
Law Reports, King’s Bench Division, since 1900 (c.<7., [1901] 2 

K. B.) , 

Karnes, Dictionarv of Decisions, Court of Session (Scotland), 

fob, 2 vols., 1540—1741 

ICames, Remarkabhi Decisions, (’ourt of Session (Scotland), 

2 vols., 1710—1752 

Kamos, Select Decisions, Court of Session (Scotland), 1 vol., 

1752—1708 

Kay’s Reports, (’hancery, 1 vob, 1853 — 1854 ... 

Keble’s Reports, fob, 3 vols., 1001 — 1077 
Keen’s Reports, Rolls Court, 2 vols., 1830 — 1838 
Keilwey’s Reports. King’.s BoFich, fob, 1 vob, 1327 — 1578 
Sir John Kelyng’s Reports, Crown Cases, fob, 1 vob, 1002—1707 
W. Kelynge’s Reports, fob, 1 vob, Ciiancery, 1730 — 1732 ; 

King’s Bench, fob, 1731—1734 

Kenyon’s Notes of Ca.s(‘s, King’s Bench, 2 vols., 1753 — 1759 ... 
Chancery Cases in Vob II. of Kenyon’s Notes of Cases, 1753 — 1754 
New Brunswick Reports (Kerr) ... 


Ir. 

Ind. 

Ind. 

Ind. 

Ind. 

Ind. 

Ind. 

Ind. 

Ir. 

Ir. 

Ir. 

Ir. 

Ir. 


Jr. 

N.Z. 

Ind. 

Ind. 

Ir. 

Ir. 

Ir. 

Ir. 

Scot. 


Eng. 

S. Af. 
Eng. 
Eng. 
N.Z. 
N.Z. 
Scot. 
Eng. 
Eng. 
Can. 


Ir. 


Ir. 

Ir. 

Ir. 

Eng. 


Ir. 


Ir. 

Ir. 


Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 
Eng. 
Eng. 

Eng. 

Scot. 

Scot. 

Sedt. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Can. 
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Kilkerran ... ... Kilkcrran’s Decisions, Coui-t of Session (Scotland), fol., 1 vol., 

1738—1752 Scot. 

Kn. & Omb. ... ... Knapp and Ombler’s Election Ca.ses, 1 vol., 1834 — 1835 ... Eng. 

Knapp ... ... ... Knapp’s Reports, Privy Council, 3 vols., 182(K~1836 ... ... Eng. 

Knox ... ... ... Knox’s Reports ... ... ... ... ... Aus. 

Konst. & W. Rat. Ai^p. Konstam and Ward’s Reports of Rating Appeals, 1 vol., 1909 — 

1912 ... ... ... ... ... ... ... ... Eng. 

Konst. Rat. App. ... Konstam’s Reports of Rating Appeals, 2 vols., 1904 — 1908 ... Eng. 

L. & iernv* Plunk. ... Lloyd and Goold’s Reports temp, Plunkett, Cliancery (Ireland), 

1 vol., 1834—1839 Ir. 

L. & O. iemp. Sugd. ... Lloyd and Goold’s Reports temp. Sugden, Cliancery (Ireland), 

1 vol., 1835 Ir. 

L. & Welsh. ... ... Llovd and Wclsby’s Commercial and Mercantile Cases, 1 vol., 

1829—18.30 Eng. 

L. C. & M. Gaz. ... Local Courts and Municipal Gazette ... ... ... ... Can. 

L. C. J. ... ... ... I^ower C’anada .Turist ... ... ... ... ... ... Can. 

li. C. L. J. ... ... Lower C’anada I^aw Journal ... ... ... ... ... Can. 

L. C^. R. ... ... ... Lower Canada Reports ... ... ... ... ... ... Can. 

L. G. R., ... ... Local (Trov(*rnmcnt Reports, 1902 — (current) ... ... ... Eng. 

L. J. A dm. ... ... Law Journal, Admiralty, 18G5 — 1875 ... ... ... ... Eng. 

L. J. Rcy. ... ... I^aw Journal, Ranknipley, 1832 — 1880 ... ... ... ... Eng. 

Ti. J.C. C. ... ... Ijaw Journal (('oiinty Courts Iteportcr), 1912— (ciUTent) ... Eng. 

L. J. C. P. ... ... T>aw Journal, Common Pleas, 1831 — 1875 ... ... ... Eng. 

L. J. C’li. ... ... Law Journal, Chancery, 1831 — (current) ... ... ... Eng. 

Ti. J. J'kcl. ... ... Law .Journal, Ecclesiastical Cases, 18(30 — 1875... ... ... Eng. 

L. J. Ex. ... ... ]..aw Journal, Exchequer, 1831 — 1875 ... ... ... ... Eng. 

L. J. Ex. Eq. ... ... Law .Journal, Exchequer in Equity, 183.5 — 1841 ... ... Eng. 

L. J. K. R, or Q. 13. ... Law Journal, King’s I3ench or C^ueen’s Bencli, 1831 — (current) Eng. 

L. J. M. C. ... ... Law Journal, Magistrates’ Cases, 1831 — 1S90 ... ... ... Eng. 

L. J. N. C. ... ... LaAV Journal, Notes of Cases, 1800 — 1892 (from 1893, see Law 

Journal) ... ... ... ... ... ... ... ... Eng. 

li. J. O. S. ... ... Law Journal, Old Series, 10 vols., 1822 — 1831 ... ... ... Eng. 

L. J. P. ... ... ... I.<aw Journal, IVobate, Divwce and Admiralty, 1875 — (current) Eng. 

L. J. P. k Id. ... ... I^aw .lournal, I'robate and Matrimonial Cases, 1858 — 1859, 

1800 — 1875 ... ... ... • ... ... ... ... Eng. 

Ti. J. T^. ... ... liaw Journal, Privy Council, 1805 — (current) ... ... ... Eng. 

Tj. j. I\ !M. & A. ... I^aw Journal, Ih’obatc, Matrimonial and Admiralty, 1800 — 1805 Eng, 

L. Jo. ... ... ... I^aw Journal NewspaiJer, 180(> — (current) ... ... ... Eng. 

L. L. R. ... ... ... l>ead(*r Law Reports ... ... ... ... ... ... S. At 

L. IM. 1^. ... ... Lowndes, Maxwell, and I’olluck’s Reports, Bail Court and 

I3actice, 2 vols., 18.50 — 1851 ... ... ... ... ... Eng. 

Iv. N. ... ... ... Tiegal News ... ... ... ... ... ... ... Can. 

L. R. A. <S: E. ... ... I.aw Reports, Admiralty and Ecclesiastical Cases, 4 vols., 1805 

— 1875 ... ... ... ... ... ... ... ... J^Ing. 

L. R. (\ IL ... ... I^aw Reports, Crown Oases Res(‘rved, 2 vols., 18(15 — 1875 ... Eng. 

Iv. R. C. 1\ ... ... Law Reports, (’ommon Pleas, 10 vols., 1805 — 1875 ... ... Eng. 

L. R. Eq. ... ... Law Reports, Kcpiity Ca.ses, 20 vols., 1805 — 1875 ... ... Eng. 

L. R. l^Ixcli. ... ... Law Reports, Exeliequer, 10 vols., 1805 — 1875... ... ... Eng. 

L. R. 11. L. ... ... I.aw Report. s, lOnglish and Irish Appeals and Peerage* Claims, 

House of lairds, 7 vols., 1800 — 1875 ... ... ... Eng. 

L. R. Ind, App. ... I^aw Reports, Indian Appeals, Privy Council, 1873 — (current) Eng. 

L. R. Ind. App. Sui>p. Law Reports, India Appeals Privy Council, Supplementary 

Vol. N'olume, 1872 — 1873 ... ... ... ... ... ... Eng. 

L. R. Ir- ... Jjaw Reports (Ireland), Chancery and Common Law, 32 vols., 

1877 — 1893 ... ... ... ... ... ... ... Ir. 

L. R. 1^ A/ D. ... l.,aw Reports, Probate and Divorce, 3 vols., 1805 — 1875 ... Eng. 

li. R. P. ... ... Law Reports, Privy Council, 0 vols., 1805 — 1875 ... ... Eng. 

L. It. Q. R- ... J^aw Reports, QiM*en’s Rench, 10 vols., 1805 — 1875 ... ... Eng. 

L. R. Q. 13- ... L)u(‘boc Ih'ports, Queen’s Bench ... . . ... ... ... Can. 

L. R. 8c- Jfc Div. ... Law Reports, Scotch and Divorce Appeals, House of Lords 

2 vols., 1800 — 1875 ... ... ... ... ... ... Eng. 

L. T. ... T^aw Times Reports, 1859 — (curr('nt) ... ... ... ... Eng. 

L. T. Jo. ... ... Law Times Newspaper, 1843 — (current) ... ... ... Eng. 

L. T. O. S. ... ... I^iw ’rimes Reports, Old Series, 34 vols., 1813 — 1800 ... ... Eng. 

L. Th. ... ... ... I^a Themis ... ... ... ... ... ... ... ... Can. 

Eane ... ... ... Lane’s Reports, Exchequer, fol., 1 vol., 1605 — 1611 ... ... Eng. 

Eat. ... ... ... Ijatch’s Reports, King’s Bench, fol., 1 vol., 1025 — 1028 ... Eng. 

^ws. Reg. Cas. ... Lawson’s Registration Case.s, 1895 — (current) ... ... ... Eng. 

Ed. Raym. ... ... Lord Raymond’s Reports, King’s Bench and Common Pleas, 

^ 3 vols., 1094—1732 Eng. 

I^. & Ca. ... ... Tx'igh and Cave’s Crown Cases Reserved, 1 vol., 1861 — 1805 ... Eng. 

f^ach ... ... Leach’s Crown Cases, 2 vols., 1730 — 1814 .. ... ... Eng. 

• ... ... Su? G. Leo’s Ecclesiastical Judgments, 2 vols,, 1752 — 1758 ... Eng. 

Lee iemp. Hard. ... T. Lee’s Cases temp, Hardwicke, King’s Bench, 1 vol., 1733 — 

1738 Eng. 


J.— VOL. XU. 
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It'Cp* ••• ••• X^GpOfl/GF ••• ••• ••• ••• ••• ••• If* 

i»eggo Leggo’i Imports Aus. 

Leon Leonard’s KeporK^, King’s Bench, Common Pleas and Exclio- 

qiior, fol., 4 parts, 1552 — 1615 Eng. 

Lev. ... ... Ijevinz’a Reports, King's Bench and Common Pleas, fol., 3 vols,, 

1600—1696 Eng. 

Lew. C. C. Lowin’s Crown Cases on the Northern Circuit, 2 vols., 1822 — 1838 Eng. 

Ley ... ... ... Ley’s Reports, King’s Bench, fol., 1 vol., 1608 — 1629 ... Kug. 

Lib. Ass. ... ... Ijiber Assisarum, Year Books, 1—^1 Edw. III.... ... ... Log. 

Lilly ... ... ... Lilly’s Reports and Pleadings of Caaes in Assize, fol., 1 vol. ... Eng. 

Litt. ... ... ... Littleton’s Reports, Common Pleas, fol., 1 vol., 1627 — 1631 ... Eng. 

Lloyd, L. R. ... ... Lloyd’s List Law Reports, 1910 — (current) Eng. 

Lloyd, Pr. Cas. ... ... Lloyd’s Reports of Prize Oases, 10 vols., 1914 — 1924 ... ... Eng. 

Lofit Tx)fft’s Reports, King’s Bench, fol., 1 vol., 1772 — 1774 ... Eng. 

Long. As T. ... ... Longfield and Townsend’s Reports, Exchequer (Ireland), 1 vol., 

1841—1842 Ir. 

T/>rds Journals ... ... Journals of the House of Lords ... ... ... ... ... Eng. 

Lud, E. C. ... ... Luder’s Election Cases, 3 vols., 1784 — 1787 ... ... ... Kng. 

Lumloy, P. L. C. ... Lumley’s Poor Law Case.s, 2 vols., 1834 — 1842 Eng. 

Lush. ... ... ... Lushington’s Reports, Admiralty, 1 vol., 1859 — 1862 ... ... Eng. 

Lut Sir K. Lutwyche’s Entries and Reporta, Common Pleas, 2 vols., 

1682—1704 Eng. 

Lut. Reg. Cas. ... ... A. J. Lutwyche’s Registration Cases, 2 vols., 1843 — 1853 ... Eng. 

Lynd Lyndwood, Provinci^e, loL, 1 vol. Eng. 

M. Menzie’a Reports of the Supreme Court of the Cape of Gk)od 

Hope. 1823—1850 S. Af. 

M. & S Maule and Solwyu’s Reports, King’s Bench, 6 vols., 1813 — 1817 Eng. 

M. & W. Meeson and Welsby’s Reports, Exchequer, 10 vols., 1830 — 1847 Eng. 

M. C. C. ... ... ... Mining Commissioner’s Cases ... ... ... ... ... Can. 

M. C. R. ... ... Montreal Condensed Reports ... ... ... ... ... Can. 

M. H. C. B Madras High Court Reports Ind. 

M. L. R. (Vol.) K. B. or 

Q. B. ... ... ... Montreal Taw Re, orts, King’s Bench or Queen’s Bench ... Can. 

M. L. R. (Vol.) S. 0. ... Montreal I aw Reports, Superior Court ... ... ... ... (-an. 

M. M. Cas. ... ... Martin’s Reports of Mining Cases ... ... Can. 

Mac. ... ... ... Macassey’s New Zealand Reports ... ... ... ... N.Z. 

Mac. & G. Macnaght^n and Gordon’s Reports, Chancery, 3 vols., 1849 — 

1852 Eng. 

Mac. & H. ... ... Macrae and Hertslet’s Insolvency Cases, 1 vol., 1847 — 1852 ... Eng. 

M‘Cle. ... ... ... M’Oleland’s Reports, Exchequer, 1 vol., 1834 ... ... ... Eng. 

M‘Ge. Ac Y'o. ... ... M’Clelandand Younge’s R^oi'ts, Exchequer, 1 vol., 1824 — 1825 Eng. 

Macfarlane ... ... Macfarlane’s Jury Trials, Court of Seasion (Scotland), 3 parts, 

1838—1839 Scot. 

Macl. & Rob. ... ... Maclean and Robinson’s Scotch Appeals (House of Lords), 1 

vol., 1839 Scot 

Maeph. (Ct. of Sess.) ... Maepherson, Comi of Session (Scotland), 3rd series, 11 vols., 

1862—1873 Scot. 

Macq. ... ... ... Macqueen’s Scotch Appeals, House of Lords, 4 vols., 1849 — 1865 Scot. 

Macr. ... ... ... Macrory’s Patent Cases, 2 parts, 1847 — 1856 Eng. 

Mad Madras High Court Reports Ind. 

Madd Maddock’s Reports, Chancery, 6 vols., 1815 — 1822 Eng. 

Madd. k G, ... ... Maddock and Gcldart’s Reports, Chancery, 1 vol., 1819 — 1822 

(Vol. VI. of Madd.) Eng. 

Madox Madox’s Formulare Anglicanum Eng. 

Madox, Exch Madox’s History and Antiquities of the Exchequer, 2 vols. ... Eng. 

Mag Magistrate and Municipal and Parochial I-Awyer, London, 

6 vols., 1848 — 1852 ... ... ... ... ... ... Eng. 

Man. k G. ... ... Manning and Granger’s Reports, Common Pleas, 7 vols., 

1840 — 1845 ... ... ... ... ... ... ... Eng. 

Man. k Ry. K. B. ... Manning and Ryland’s Reports, King’s Bench, 5 vols., 1827 — 

1830 Eng. 

Man. Ac Ry. M. C. ... Manning and Ryland’s Magistrates’ Cases, 3 vols., 1827 — 1830 Eng. 

Man. L. J. ... ... Manitoba Law Journal ... ... ... ... ... . ... Can. 

Man. L. R. ... ... Manitoba Law Reports ... ... Can. 

Man. R. temp. Wood ... Manitoba Reports temp. Wood ... ... ... ... ... Con. 

Mans ... Manson’s Bankruptcy and Company Cases, 21 vols., 1893 — 1914 Eng. 

Mar. L. C. ... ... Maritime Law Reports (Crockford), 3 vols., 1860 — 1871 ... Eng. 

March Marcli’s Reports, King’s Bench and Common Pleas, 1 vol., 

1039—1042 Eng. 

Man*. ... ... ... Hay k Marriott’s Decisions, Admiralty, 1 vol., 1770 — 1779 ... Eng. 

Marsh Marshall’s Reports, Common Picas, 2 vols., 1813 — 1816 ... Eng. 

Marsh ... ... ... Marshall’s Reports ... ... ... ... ... ... ... Ind. 

Mayn Maynard’s Reports, Exchequer Memoranda of Edw. I. and 

Year Books of Edw. II., Year Books, Part I., 1273 — 1320 ... Eng. 

Meg Megone’s Companies Acts Cases, 2 vols., 1889 — 1891 Eng. 
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Men 

Mer 

Milw 

Mod. Rep. 

Mol 

Mont. 

Mont. & A. 

Mont. Sc B. 

Mont. Sc Ch. 

Mont. & M. 

Mont. D. & De G. 


Moo. Sc P. 

Moo. Sc S. 

Moo. Ind. App. 
ISloo. P. 0. C. 
Moo. P. C. C. N. 
Mood. Sc M. 
Mood. Sc K. 
Mood. C. C. 


Mooro, C. P. 
Mooro, K. B. 
Mor. Diet. 


Morr. 

Mos. 

Mun. Rep. 
Murd. Epit. 
Murj). A 11. 
Miirr. 

My. Sc Cr. 
My. Sc K. 


Menzie's Reports of the Supreme Court of the Cape of Good 


Hope, 182^1850 8. Af. 

Mcrivale’s Reports, Chancery, 3 toIs., 1816 — J817 Eng. 

Milward’s Ecclesiastical Reports (Ireland)* 1 toI., 1810 — 1843 Ir. 

Modem Reports, 12 toIs., 1669 — 1765 ... ... ... ... Eng. 

MoUoy’s Report’s. Chancery (Ireland), 3 toIb., 1808 — 1831 ... Ir. 

Montagu’s Reports, Bankruptcy, 1 vol., 1829 — 1832 ... ... Eng. 

Montagu and Ayrton’s Reports, Bankruptcy, 3 vols., 1832 — 1838 Eng. 

Montagu and Bligh’s Reports, Bankruptcy, 1 vol., 1832 — 1833 Eng. 

Montagu and Chitty’s Reports, Bankruptcy, 1 vol., 1838 — 1840 Eng. 

Montagu andMacarthur’Bileports, Bankruptcy,! vol., 1826— 1830 Eng. 

Montagu, Deacon, and De Gex’s Reports, Bankruptcy, 3 vols., 

1840—1844 ... ... ... ... ... ... ... Eng. 

Moore and Payne’s Reports, Common Pleas, 6 vols., 1827 — 1831 Eng. 

Moore and Scott’s Reports, Common Pleas, 4 vols., 1831 — 1834 Eng. 

Moore’s Indian Appeal Cases, Privy Council, 14 vols., 1836 — 1872 Eng. 

Moore’s Privy Council Cases, 15 vols., 1836 — 1803 ... ... Eng. 

Moore’s Privy Council Cases, New Series, 9 vols., 1862 — 1873 Eng. 

Moody and Malkin’s Reports, Nisi Prius, 1 vol., 1826 — 1830 ... Eng. 

Moody and Ilobinson’s Reports, Nisi Prius, 2 vols., 1830 — 1844 Eng. 

Moody’s Crown Cases Reserved, 2 vols., 1824 — 1844 ... ... Eng. 

J. B. Moore’s Reports, Common Pleas, 12 vols., 1817 — 1627 ... Eng. 

Sir P. Moore’s Reports, King’s Bench, fol., 1 vol., 1485 — 1620 Eng. 

Moriflon’s Dictionary of Decisions, Cotirt of Session (Scotland), 

43 vols., 1532—1808 Scot. 

Morrell’s Reports, Bankruptcy, 10 vols., 1884 — 1893 Eng. 

Moseley's Reports, Chancery, fol., 1 vol., 1720 — 1730 ... ... Eng. 

Municipal Reports ... ... ... ... ... ... ... Can. 

Murdoch’s Epitoine ... ... ... ... ... ... Can. 

Murphy and llurlstone’s Reports, Exchequer, 1 vol., 1837 ... Eng. 

Murray’s Reports, Jury Court (Scotland), 6 vols., 1816 — 1830 Scot. 

Mylne and Craig’s Reporta, Chancery, 6 vols., 1835 — 1841 ... Eng. 

Mylne and Keen’s Repoi*ts, Chancery, 3 vols., 1832 — 1833 ... Eng. 


N. A. O. ... 

N. & S. ... 

N. B. Dig. 

N. B. Eq. Rep. 

N. B. U. 

N. B. 11. (All.) 

N. B. R. (Ber.) 

N. B. U. (Carl.) 

N. B. R. (Chip.) 

N. B. R. (Ilan.) 

N. B. H. (Jverr) 

N. B. B. (P. Sc B.) 

N. B. R. (P. & T.) 

N. B. R. (Pug.) 

N. B. R. (Tru.) 

N, I. (preceded by date) 

N. L. R 

N. P. 1) 

N. S. R 

N. S. R. (Coch.) 

N. S. R. (G. & O.) 

N. S. R. (G. Sc R.) 
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Can. 

Can. 

Fiji. 


V. L. R. 

V. R. 

V. R. (Adm.) 
V. R. (Eq.) 
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Vcm. 
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Ves. 

Ves. & B. 
Ves. Sen. 
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Viner's Abridgment of Law and Equity, fol., 22 vols. ... ... Eng. 

Supplement to Viner's Abridgment of Liiw and Equity, 0 vols. Eng. 
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W. W. & A’B 

W. W. R 
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y. & 0. Ex. 

y. & J 

Y. B 

Y. B. (Bolls Scries) 
Y. B. (Sel.Soc.)... 

Yelv 

You 


Younge and Collyer’s Reports, Cliancery Cases, 2 vols., 1841 — 
1843 


Younge and Collyer’s Reports, Exchequer in pquity, 4 vols , 

1833—1841 " 

Younj^e and Jervis* Reports, Exchequer, 3 vols., 182(3 — 1830.. 
Year Books ... 

Year Books (Rolls Sc*rics) ... ... ... 

Year Books (Selden Society) 

Yelverton’s Reports, Kinpj’.s Bench, fol., 1 vol., 1602 — 1613 .. 
Younge’s Reports, Exchequer in Equity, 1 voL, 1830 — 1832 .. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 
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A.-G. . 

Act. 

Admlty. 

Affd. . 

A(Tg. . 

Akt. 

Alta. . 
Anon. 

Ajild. 

Appct. • 
Appln. • 
Appln. • 
Applt. • 
Apprvd. 

Alim. 

Arch bp. 

Art. 

Ass. Tax Case 
Assce. . 
Assocn. 


for Attorney-General. 

„ Acticngescllschaft. 

,, Admiralty. 

,, Afhrmcd. 

,, Affirming. 

,, A ktiengesellschaft ; Akliebolaget ; Aktieselskabct. 
,, Alberta. 

„ Anonymous. 

„ Applied. 

„ Applicant. 

,, Application. 

„ Application to Register a Trade Mark. 

„ Appellant. 

Approved. 

,, Arbitration. 

,, Archbishop. 

5, Article. 

„ Assessed Tax Case. 

„ Assurance. 

5, Association. 


R. C. . 
B. C. . 

Bkpcy. . 
Bkpt. 
Bldg. Soc. 
Bp. 


„ Borough Council, 
,, British Columbia. 
,, Bankruptcy. 

„ Bankrupt. 

„ Building Society. 
„ Bishop. 


C. A. . 

C. & S. L. Ry 
C. C. A. 

V. C. U. 

C. C. R. 

V. B. P. Act. 
C. B. liy. Co. 
C. O. R, 

C. S. U. O. 

Ca. 8 a. . 

Calo. Ry, Co. 
Ch. 

Ch. Div. 

Co. 

Co-op. Assocn 
Comrs. , 
t^^onsd. . 
Corpn. , 

CX. 

C't. of Ch. 

Ct. ot Kq. 
et. cf U. 


Co. 


„ Court of Appeal. 

„ City At South Ix>ndon Railway Co. 

,, Court of Ci'iminal Appeal. 

,, County Court Rules. 

„ Court of Crown Cases Reserved. 

,, Common Baw Procedure Act. 

,, Central London Railway Co. 

,, Crown Oltice Rules. 

5, Consolidated Statutes of Upper Canada. 
,, Capias ad saiisfacianduui* 

„ Caledonian Railway Co. 

„ Chancery. 

,, Chancery Division. 

„ Company. 

„ Co-operative Supply Association. 

,, Commissioners. 

„ Considered. 

„ Corporation. 

„ Couit. 

„ Court ot Chancery. 

„ Court of Equity. 

,, Coui*t of Review. 


I). C. 
l)btd. 


,, Divisional Court. 
,, Doubted. 
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Abbreviations. 


Deft. • 
Distd. • 
Div. Ct. 


for Defendant. 

„ Distinguished. 

„ Divisional Court. 


Eccl. Comrs. 
Eccl. Ct. 

Ex. ai. 

Ex p. 

Exch. 

Exor. 
Exorship, 
Expld. . 
Extd. 
Extrix. . 


„ Ecclesiastical Commisslonora. 

Ecclesiastical Court. 

,, ExclitMiucr Chamber. 

Ex parte. 

.. Exchequer. 

„ Executor. 

„ Executorship. 

„ Explained. 

,, Extended. 

,, Executrix. 


Fi. fa. 
Folid. 


„ Fieri faeias. 
., Followed. 


G. & S. W. By. Co. 

G. C. Rv. Co. 

G. E. By. Co. 

G. N. of Scotland By. Co. 

G. N. IMcc. A Brompton Bv. Co 
G. N. By. Co. 

G. S. A \V. iJv. Co. of It eland 
G. W. By. Co! 

(iOVt. .... 

Grdns. .... 


Glasprow & South Western Railway Co. 

Great C'entral Itailway Co. 

., Great Eastern Bail way Co. 

,, Great North of Scotland Bailway Co. 

(h‘eat Northerfi. Piccadilly iN: Brompton Bail way Co, 
„ Great Xorthern Railway (\:). 

,, (Jreat Soutiiern Western Railway Co. of Ireland. 
,, (iJreat Western Railway Co. 

(lOverTiHHUil. 

,, (Guardians or Guardians of tlio Poor. 


n. C. of A. 

II. L. . 


Ili^h Court of Australia. 
Hous(‘ of Ijords. 


I, B. Comrs. 

Insce. 


„ Inland Revenue Commissioners. 
„ Insurance. 


JJ. 

Jud. Act 


,, Jiistice.s, 

,, Judicature Act. 


K. B. Div, 


„ King's Bench Division. 


L. A B. Bv. Co. 

1.. A N. E. Bv. Co. 

E. A N. W. Itv. (\). 
E. A S. W. By. Co. 

1.1. A V- Bv. Co. 

E. B. . 

E. B. A S. C. By. Co. 
E. C. . 

E. C. A D. By. Co. 

E. i\ C. 

E. Elec. By. Co. 

E. G. Board . 

E.J. 

E.JJ. . 

E. M. A S. Bv. Co. 

L. T. A S. By. Co. . 


„ Eondon A Brigliton Railway Co. 

.. Eondon A North Eastern Railway Co. 

., Ixuidon A North Western Railway C-o. 

„ Jxjndun A Soufii Western Railway Co. 

I^incashire A Yorkshire Railway Co. 

,, Local Boaril. 

,, T.K)ndoii, Brigliton A South (.’oast Railway Co. 
„ Eord Chancellor. 

„ Eondon, Chatham A Dov^er Railway Co. 

,, lATiidon County Council. 

,, Tjondon Electric Railway Co. 

„ Ix^)cal GovermricTit Board. 

,, l.ord Justice. 

Ixjrds Justices. 

,, Tx)ndo!i, Midland A Scottish Railway Co. 

,, J.ondon, Tilbury A Southend Railway Co. 


M. S. Act 

M. S. A E. By. Co. 

jNIags. 

Man. 

Mentd. . 

Met. Dlst. By. Co. . 
Met. By. Co. . 

Mid. O. W. By. Co. 
Mid. By. CV». . 

Mfge. 

Mtgeo. . 

Mtgor. . 


„ Merchant Shipping Act, 

„ Manchester, Shellield A Lincolnsliire Railway Co. 
„ Magistrates 
,, Manitoba. 

,, Mentioned. 

,, Metropolitan District Railway Co. 

„ Metropolitan Railway Co. 

„ Midland Great Wf?st ern Railway Co. 

,, Midland Railway Co. 

„ 

„ Mortgagee. 

„ Mortgagor. 


N. B. . 


N. B. Ry. Co. 
N. E. liy. Co. 
N . F. . 

N . 


„ New Brunswick. 

„ North British Railway Co. 
„ North Eastern Railway Co. 
„ Not Followed. 

„ Nisi Prius. 
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N. S. . 



• 


for Nova Scotia. 

N. W. V. 





>9 

Xorth-We.st Provinces. 

N. W. T. 






North-West Territories. ^ 

Ont. 





»» 

Ontario. 

Ord. 





»> 

Order. 

Overd. . 





ta 

Overruled. 

P. C. . 






I’rivy Council. 

P. E. I. . 





• » 

l^rince Edward Island. 

rein. . 





T a 

l*etilion or Election Petition. 

Pltf. 





sa 

I*Jaintiff. 

Q. B. Div. 





j> 

Queen’s Bench Division. 

Qii. 





aa 

Quwre. 

Que. 





a* 

C Quebec. 

V* C » ■ 





aa 

Biir.'d Council. 

K. D. O. 





aa 

iCiiral District Council 

K. 8. A. 





aa 

Bural Sanitary Authority, 

B. 8. r. 





aa 

Be vised Statutes of Canada. 

11. S. C. 





aa 

Buies of the Supremo Couit, 1S83. 

Befd. . 





a> 

Befei ivd. 

Begn. of 'Piadc 

Mlv.‘ 



aa 

Begistratiori of TraiP Mark. 

Beirr. of Tradf^ 

Mks. 



aa 

Begistrar of Trade Marks. 

Besp. 





aa 

Bespondent. 

licstg. . 





aa 

Bestoring. 

]?evsd. . 

• 




aa 

Be versed. 

Bevsg. • 

• 




aa 

Beversing. 

By. C>o. 





aa 

Bail. Co. or Bail way Co. 




. 


aa 

Same Cji.se. 

S. C. (namo of colony folio \vi 

i'-«) 

aa 

Supreme Court of a Colony. 

S. K. 

, 




aa 

Set t led E si l\X es. 

S. K. & C. By. 

Co. 



aa 

South Eastern iV Chatham Bailway ' 

8. 1^. By. Co 





aa 

South East<'rn Baihvay Co. 

8. P. 





aa 

Same Point. 

S.S. 





aa 

Steamship. 

8ask. 

• 

• 



,, 

Saskatciiewan. 

8ched. . 

# 

• 



• a 

Schedule. 

#SV/. ia. . 

• 

• 



aa 

Scire facias. 

Soct. 





a? 

Section. 

Set. land Act 





Settled Land Act. 

Bc-itlmt. 





aa 

Settiement. 

Soc. 





a« 

Society. 

Soc- Aiion. 





. a 

Soci<5le Anonyme, etc. 

Solr. 





aa 

Solicitor. 

Trade IVlk. 





aa 

Trade !Mark 

Tram. Co. 


• 



aa 

Tram wa ys C ’oni pany. 

IJ. O. . 


# 



aa 

Urban Counf-il. 

IT. D. C. 


• 

• 


aa 

ITrban DLtrict Council. 

U. 8. A. 





a? 

United States of America. 

Union Assrnt. 

Com. 



sa 

Union A.ssessment ('onimiLtee. 

Uiban 8. A. 

• 




a> 

Urban Sanitary Authority. 

V.-O. . 

• 

• 

• 


•a 

Vice-Cha n cell or. 

Workmen’s Comp. Act 

• 


aa 

Workmen’s Compensation Act. 

Y. T. • 

• 

• 



ai 

, Yukon Territory. 




MEANING OF TEEMS 

USED IN OLASSIFYINQ ANNOTATING CASES. 


This difTeront exprussinns usod to describe the effect of rlio annolaiinc: eases have the 
following: meanings, and the classificaiion of the annotating cases has been done strictly 
in accordance with these meanings. The annotating cases, except such as are classified 
as “ Mentioned,” are grouped according to the points in the case which tlicy annotatic ; 
within these groups they are listed chronologically, except such as are classified as 
“ Referred to,” which come at the end of the group and are arranged inter se in chrono- 
logical order. Cases which annotate the annotated case generally ai’c grouped together 
after cases which annotatx^ specific points, similarly arranged, and are followed by cases 
classified as ” Mentioned ” arranged chronologically inter se. The terms used in classi- 
fying the annotating cases are as follows : — 

” AppIaIIcd ” (Apld.). — Tins expression is used to denote the fact that the j)rinciple of law 
enunciated in the annotated case has been applied to a new set of facts and circum- 
stances in the annotating case. 

” Approved ” (Apprvd.). — Tliis cxijrcssion is used to denote the fact that the annotated 
case has been considered to be good law in 11 le annotating case where the latter is 
in a higher court than the former. 

“ Considered ” (Consd.). — This expression is used whore the remarks in the annotating 
case are devoid of adverse criticism and merely denote the giving of more or less 
careful consideration to the annotat<;d case. 

“ Distinguished ” (Disid.). — This expression is used where the earlier case is not noces* 
sarily doubted, but whfTe some essential difference (either on the facts or in law) 
between it and the annotated case is pointed out. 

“ Doubted ” (Dbtd.). — This expression is used where the court in the annotating case 
without definitely going t-o the length of saying that the annotated case is wrong, 
adduces reasons which seem to show that it is not accurate. 

“ Explained ” (Expld.). — This expression is used where the earlier case Ls not necessarily 
doubted, but the decision arrived at is justified or accounted for by calling attention 
to some point of fact or of law which is usually, but not necessarily, one not obvious 
on the face of the report. 

Extended ” (Extd.). — Compare ** Applied,” supra. 

“ Followed ” (Folld.)- — This expression is used to denote ( hat tlic same principles of law 
are applied in the two cases. It does not necessarily imply that the facts are sub- 
stantially identical in the two cases. 

Not Followed ” (N.F.). — Compare ” Followed,” supra ^ to which it is the adverse, 

“ Overruled ” (Overd.). — This expression is used where tlie annotating case is on sub- 
stantially identical facts with the annotated case and in a higher court and the rule 
in the latter case is held to be wrong. 

Referred ” (Refd.). — This expression is used only whore the annotating case deals with 
the point of the Digest paragraph and is without comment of any definite character 
on the case annotated, and where there is no delicate shade of approval or disapproval 
which would justify the use of any of the foregoing words. 

‘ Mentioned ” (Menid.). — This expression is used only where none of the foregoing terms 
apply. In other words, it is used only where the case annotated is cited on a point 
having nothing to do with the point in the Digest paragraph. 
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Part I. — Sewers and Drains for Sanitary Purposes. 


Sect. 1.— WHAT CONSTITUTE ‘‘SEWERS- 
AND “DRAINS.- 

Sub-sect, 1. — Outside the Metropolis. 


A, Drains. 


See Public Health Act, 1876 (c. 56), a. 4 ; Public 
Health Acts (Amendment) Act, 1890 (c. 60), 
8 . 10 . 


1. Reservoirs.] — ^A local board of health has 
no power, under Public Health Act, 1848 (c. 63), 
SB. 43-46 & 146, to enter land in invitos, upon report 
&: notice, for the pu^ose of making a twk, 
reservoir or deposit bed, to retain sewage & will 
be restrained by injunction accordingly. 

The word “ drain ** in Public Health Act, 1848 
(c. 63), means a passage for sewage from a single 
house ; the word “ sewer ** exten<& to any system 
of drainage ; but neither words include reservoirs 
or cesspools. — Sutton v. Norwich Corpn. (1858), 
27 L. J. Ch. 730 ; 31 L. T. O. S. 380 ; 22 J. P. 353 ; 
6 W. R. 432. 

Annotation : — Befd. Nowcastle-upon-Tync Coi*pn. v. House- 
man, Same v. I^'ranols, Same v. Jackson, Same v. Cooie 

(1898), 63 J. P. 85. 

2. Cesspools.] — Sutton v, Norwich Corpn., 
No. 1, ante. 

3. .] — Header v. West Cowes Local 

Board, No. 10, post. 

4. Drain “ used for drainage of one building 
only — Passage for sewage from single house.] — 

Sutton v. Norwich Corpn., No. 1, ante. 

5. Question of fact — Pair of semi* 

detached houses.] — ^Pltf. & deft, were the owners 
respectively of two plots of land adjoining a road 
in which there was a public sewer vested in the 
local authority. Each of them was also the 
owner of one-half of the road so far as it ran 
with his plot. Deft, first acquired his plot, & 
built thereon a pair of semi-dete^hed houses. The 
di’ains from each of the houses joined at a point 
on deft.’s land, & from that point the sewage was 
carried by one culvert into the public sewer. Part 
of the culvert was carried through the portion of 
the road which then belonged to pltf.’s predecessor 
in title, & was constructed under circumstances 


which made its construction a trespass. Pltf., 
having purchased his plot, & the adjoining half 
of the road, required deft, to remove the portion 
of the culvert which lay under the latter ; — Held : 
(1) deft.’s pair of semi-detached houses constituted 
“ one budding only ” within Public Health 
Act, 1876 (c. 65), s. 4, & the culvert-, from the point 
of junction of the drainage of the two houses, was 
a “ drain ** & not a “ sewer ’* within Ihiblic Health 
Act, 1875 (c. 65), s. 4 ; (2) even if the culvert was 
a sewer deft, could not by his wrongful act vest 
in the local authority the part of it which lay in 
pltf.’s land, &; pltf. was entitled to have that part 
^moved,-— Hbdley v. Webb, [1001] 2 Ch. 126 ; 
84 L. T. 626 ; 66 J. P. 426 ; 17 T. L. R. 393 ; 
ftbnom. Webb v. Knight, Hedlby v. Webb, 70 
L. J. Oh. 663. 

Humphery r. Youiig, ri903J 
JA* % R^ Woodford U. D. O. t». Stark (1903), 
1 ? n* /inAox (*) OOMdjPakeiiham v. Tiouliurst 

a903), 67 ^J. k 448. mSd. Kershaw t?. Smith, 


Woodford U. D. O. t». 

I*) Oonid. Pakeiiham 
o «itd. Kershaw 

Hnff...? JF* Raid. Wilson's Musio Sc General 

B. O.,J1908] 1 K. B. 66.3. 
b. a fe. 8^* Biokarby v. Now Forest U. D. C. (1910), 


6. Public Health Act, 

1876 (c. 66), s. 4, “ ‘ Drain ’ means any drain of 
& used for the damage of one building only.” 
No general rule can be laid down as to whether a 
pair of semi-detached houses are ” one building 
only ” within Public Health Act, 1875 (c. 55), 

8. 4, or not, even though they be under one con- 
tinuous roof. It is in each case a question of fact. 
— ^Humphery v. Young, [1003] 1 K. B. 44 ; 72 
L. J. K. B. 6 ; 87 L. T. 551 ; 67 J. P. 34 ; 61 W. R. 
208 ; 10 T. L. R. 20 ; 1 L. G. R. 142, D. C. 

7. Drain “used for drainage of premises 
within the same curtilage “ — Group of houses 
around open space of ground — Common access 6c 
common accommodation to certain extent — Side 
channels receiving drainage from cross channels.] — 
Eighteen dwelling-houses, with pavements in 
front of them, sto^ grouped about an open space 
of ground. At one side of the space there was 
a bounds^ wall. Access could be obtained to 
the space or court by means of a main entrance 
from a main thoroughfare through a partially 
inclosed space of ground, &> also by means of two 
narrow passages between certain of the houses. 
There was certain common accommodation for the 
tenant of the houses — ^two ashpits & thirteen water- 
closets. The slop water from the sinks of each of 
these houses was carried by open cross channels 
cut in the pavement at right angles to each house 
into open side channels at the side of the pave- 
ments, & thence through gullies into the main 
sewer outside. There was one cross channel for 
each house, but the side channels drained more 
than one building : — Held : the eighteen dwelling- 
houses were not premises within the same curtila^ 
within Public Health Act, 1875 (c. 55), s. 4, & 
therefore the side channels, being used for the 
drainage of more than one building, were sewers 
within the meaning of the definition of that word 
in Public Health Act, 1875 (c. 55), s. 4. A number 
of houses separately occupied, with common access 
& to some extent common accommodation, aro 
not premises within the same curtilage w’ithin 
I^iblic Health Act, 1875 (c. 55), s. 4. 

i I do not think that two separate houses occupied 
by two separate sets of people, so as to be separate 
& independent dwelling-houses, can be considered 
as premises within the same curtilage (Philli- 
MORE, J.). — Harris v. Scurheld (1904), 01 
L. T. 536 ; 68 J. P. 516 ; 20 T. L. R. 659 ; 2 
L. G. R. 074, D. C. 

8. Separate houses — Occupied by separate 

sets of people.] — H arris v. Scurfikld, No. 7, 
ante. 

9. .] — Several houses of 

different owners stood in a row & were drained 
in pairs ; each house of each pair was drained by 
a separate pipe into a pipe common to both 
houses, &*each of these common pipes discharged 
into a line of pipes laid in private ground which 
discharged into a public sewer. The “ common 
pipes ” were admittedly ” sewers ” within Public 
Health Act, 1875 (c. 65) : — Held : the “ line of 
pipes ” which discharged into the public sewer 
was not ” a single private drain ” within Public 
Health Acts (Amendment) Act, 1800 (c. 59), s. 10, 
6c therefore proceedings could not be taken under 


part I. sect. 1, sub-sect. 1.— a. 

2 h 1L^?26!^^3 hu^ ^ Stains of several Holt wood Ukiian District CX)Uncil v. Grainukr, [1913] 
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Sewers and Drains. 


Sect. 1. — Whai constUiUe “ sewers ** and “ drains *’ .* 
Svb-seei. 1, A. <£? B, (a),] 

Public HecJth Acte (Amendment) Act, 1890 (c. 60), 
8. 19, & Public He^th Act, 1875 (c. 55), 8. 41. — 
Wood Green Urban Council v. Joseph, [1908] 
A. C. 419 ; 77 L. J. K. B. 924 ; 99 L. T. 733 ; 
72 J. P. 393 ; 24 T. L. R. 850 ; 52 Sol. Jo. 726 ; 
6 L. G, R. 980, H. L. 

AnnciaHon : — ^Befd. Kingston -upon-Hull Corpn. v. N, K. Ily., 
[1915] 1 Oh. 456. 

Drainage of more than one building — ^At what 
point drain becomes sewer.] — See Nos. 24-26, post 
10. “ Single private drain ** — Pipe carrying 
drainage of two or more houses — Belonging to 
different owners.] — By a system of. drainage 
established before 1848, a single brick’ drain on 
resp.’s premises conveyed the drainage of liis 
house, & of other houses belonging to different 
owners, into an adjacent ditch. In 1853, the local 
authority of the district substituted for the ditch 
a public sewer, & the brick drain was connected 
with it. In 1887 a local Act was passed, which 
provided that where two or more houses or 
premises were connected with a single private drain 
which conveyed their sewage into a public sewer, 
the local authority should have all the powers 
conferred by Public Health Act, 1875 (c. 65), 
8. 41. The local authority had adopted Public 
Health Acte (Amendment) Act, 1890 (c. 60), s. 19, 
which contains provisions with respect to “ single 
private drains ** similar to those in the local Act : — 
Held : the brick drain was not a “ single private 
drain ** within the local Act or Public Health Acte 
(Amendment) Act, 1890 (c. 60), s. 19, because on 
the passing of Public Health Act, 1848 (c. 63), 
such drain became, & had ever since been, a sewer 
vested in the local authority & repairable by them, 
& therefore they were not entitled to exercise 
against resp. the powers conferred upon tliem by 
PubUc Health Act, 1875 (c. 55), s. 41.— Hill v. 
Hair, [1895] 1 Q. B. 906 ; 64 L. J. M. C. 164 ; 72 
L. T. 639 ; 59 J. P. 374 ; 43 W. R. 651 ; 15 R. 
424, D. C. 

Annotaiions: — ^If.P. Bradford v, Eastbourne Corpn., [1896] 
2 Q. B. 205 ; Seal tJ. Merthyr Tydfil U. C., [1897] 2 Q. B. 
543. Befd. H. v. HosUngs Corpn., [1897] 1 Q. B. 46; 
Thompson v. Ecclcs Corpn., Haedicke v. Friern Barnet 
U. C.. 11905] 1 K. B. 110. 


11. .] — ^A drain pipe passing 

through private pr^erty had, from a date prior 
to 1890, received the drainage of several houses 
belonging to different owners before it joined the 
public sewer. The pipe having become a nuisance, 
the local authority of the district, who had adopted 
Public Health Acte (Amendment) Act, 1890 (c. 69), 
^ve the owners of the said houses notice imder 
Public Health Act, 1875 (c. 55), s. 41, to repair it, 
&; on failure of the owners to comply with the 
notice, executed the necessary work themselves, 
& claimed to recover from the owners the expends 
incurred by them in so doing ; — Held : the pipe 
in question was a “ single private drain 
within Public Health Acte (Amendment) Act, 
1890 (c. 59), s. 19, & the local authority were entitled 
to recover. — Bradford v, Eastbourne Corpn., 


[1896] 2 Q. B. 205 ; 60 J. P. 501 ; sttb nom, 
Eastbourne Corpn. v, Bradford, 66 L. J. Q. B. 
671 ; 74 L. T. 762 ; 45 W. R. 31 ; 12 T. L. R. 
479 ; 40 Sol. Jo. 602, D. C. 

.-—Fond. Seal t>. Merthyr Tydfil U. C., [1897] 
2 Q* B. 543. Apld. Southwold Corpn. v. Orowdy (1903), 
1 L. G. II. 899. FoUd. Jackson v. Wimbledon U. O., 
1X9051 2 K. B. 27. Apprvd. Thompson e. Ecclos Corpn., 
Bae^ke e. Frlem Barnet U. C., [1905] 1 K. B. 110. 
Coiisd. Kershaw v. Smith, [1913] 2 K. B. 455. Befd. 
B. V* Hastings Corpn., [1897] 1 Q. B. 46; Hedley v. 
Webb, [1901] 2 Ch. 126 ; Pemsol A Wilson e. Tndter, 
11907) 2 Ch. 191 ; Wood Green U. C. v. Joseph. 11908) 
A. 0. 419 ; Klngston'npon'Hull Corpn. v. E. Ry., 


[1915] 1 Ch. 456. Mentd. Westminster Corpn. V. Johnson, 

Westminster Corpn. V. Fuller, [1904] 1 K. B. 19 ; Ystrady- 

fodwg Sc Pontypridd Main Sewerage Board v, Bensted, 

[1906] 1 K. B. 294. 

12. .] — ^A drain pipe passing 

through private property received the drainage of 
sever^ houses b^onging to different owners before 
it joined the public sewer. The pipe having 
become a nuisance, the local authority, who had 
adopted Public Health Acts (Amendment) Act, 
1890 (c. 69), took proceedings against the owners 
of the said houses under Public Health Act, 1876 
(c. 56), 8. 41 ; — Held : the pipe in question was a 
single private drain within Public Health Acte 
(Amendment) Act, 1890 (c. 69), s. 19 .— Seal v, 
Merthyr Tydfil Urban Council, [1897] 2 Q. B. 
643 ; 67 L. J. Q. B. 37 ; 77 L. T. 303 ; 61 J. P. 
651 ; 13 T. L. K. 509 ; 41 Sol. Jo. 678, U. C. 

Annotation Befd. Thompson v. Ecclcs Corpn., Haodicko 

V. Friern Barnet U. C., [1905] 1 K. B. 110. 

13. .]— Thompson v . Eccles 

Corpn,, Haedicke v, Friern Barnet Urban 
Council, No. 298, post, 

14. .] — ^WooD Green Urban 

Council v. Joseph, No. 9, ante. 

15. Local Act.] — By a local 

Act, 8. 49 (1), “ Where two or more houses or 
premises are connected with a single private 
drain which conveys their drainage into a public 
sewer, the corpn. shall have all the powers con- 
ferred by Public Health Act, 1875 (c. 55), s. 41.** 
Local Act, s. 49 (2), provided that Public Health 
Acte (Amendment) Act, 1890 (c. 69), s, 19, should 
cease to be in force in the locality, & local Act, 
8. 49 (3), that the expression “ drain ** should 
include a drain used for the drainage of more than 
one building, whether owned or occupied by the 
same person or not. Local Act, s. 4, provided that 
words to which meanings were assigned by 
Public Health Acte should have those meanings, 
unless there was something repugnant or incon- 
sistent in the subject or context. By Public 
Health Act, 1875 (c. 55), s. 4, the word ** premises ** 
includes messuages buildings lands easements So 
hereditaments of any tenure.** 

Defts. were the proprietors of a roadway So 
of a row of cottages on each side of it. The road- 
way was a cul de sac. As the result of a notice 
imder Public Health Act, 1875 (c. 65), s. 23, 
served on defts. in 1876, they laid a conduit under 
the whole length of the roadway, a great part of 
which was outside the limit mentioned in Public 
Health Act, 1875 (c. 65), s. 23, of 100 feet from the 
public sewer with which it connects. This con- 
duit was used for surface drainage only. So was fed 
by conduits from gullies in the backyards of the 
cottages So by other conduits from ^Ues in the 
roadway : — Held : there was no sufficient evidence 
that the roadway had been dedicated to the public, 
but that, whether it had or not, the conduit under 
the roadway was a “ single private drain ** within 
local Act, B. 49, the conduit being an exclusive 
So private system of drainage for defts.* cottages 
So land on each side of the roadway So the roadway 
itself, the soil of which was vested in defte. 

“ Premises ” in local Act, s. 49, must be taken 
to mean premises in the same ownersyp as one 
or more of the houses connected with the single 
private drain.**— K ingston-upon-Hull Corpn, v. 
North Eastern Ry. Co., [1916] 1 Ch. 31 ; 113 
L. T. 1140 ; 80 J. P, 67 ; 60 Sol. Jo, 68 ; svb nom. 
Hull Corpn. v. North Eastern Ry. Co., 84 
L. J. Ch. 906 ; 14 L, G. R, 23, C. A. ; varying. 
[1916] 1 Ch. 456. 

Annotation : — ^Beld. Vine v. Wenham (1915), 84 L. J. Ch. 913. 

** Drain or watercourse ” — ^Highway Act, 1885 
(o. 50), s. 67 .] — See Part II., Sect. 2. 
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B, Sewers, 

{a) In General, 

See Public Health Act, 1875 (c. 55), s. 4 ; Public 
Health Acts (Amendment) Act, 1890 (c. 59), s. 19. 

16« General rule — ** Sewer ** given generous 
Interpretation.] — ^A sewer made by the owner of 
some only of the houses in a street not yet a high- 
way, though made for the purpose of draining his 
own amongst other houses, is not a sewer made 
by a person “ for his own profit within the 
exception in Public Health Act, 1875 (c. 55), 
s. 13. 

The word “ sewer ” in that Act should receive 
the largest possible interpretation, & a drain is a 
“ sewer within sect. 13 when more than one 
house has been connected with it. — Acton IjOCAL 
Board v. Batten (1884), 28 Ch. D. 283 ; 54 L. J. 
Ch. 251 ; 52 L. T. 17 ; 49 J. P, 357. 

Annotations : — Apld. Bonella v. Twlckimham L. B. of Health, 

Holmes v. TwicKenham L. B. of Health (1887), 18 Q. B. D. 

577. il^prvd. Ferrand v. Hallas Land & Buildiii(f Co. 

[1893] 2 Q. B. 135. Distd. Miiioluiad L. B. r. Luttrcll. 

[1894J 2 Ch. 178 ; Webb v. Knlffht, Hedley r. Webb (1901), 

70 L, J. Ch. 603; Varo v. Joy (1920), 124 L. T. 148 

Reid. Bradford v. Eastbourne Corpn., [1896] 2 Q. B. 20.5 ; 

Sykes v. Sowerby U. C., [1900] 1 Q. B. 584. 

17. Question of fact.] — In an indictment for 
obstructing a “ public sewer ” framed under a 
local Act, which incorporatc^s Towns Improvement 
Clauses Act, 1847 (c, 34), it is not necessary to 
show that the channel obstmeted is one that com- 
municates directly with a navigable river. 

At the trial of such an indictment the evidence 
showed that the channel obstructed was one 
through which a natural stream liad always 
flowed, originally in a curve line ; that at the 
particular spot it had been made straight by art, 
& built over ; & that it was used as a drain to 
carry off offensive matter generally from all the 
houses near it ; — Held : the juiy were rightly 
directed to say wliether this wtis a public sewer 
in fact, without instruction from the judge what 
a “ sewer ” in law was. — K. v, Parkinson (1852), 
16 ,T. P. 729. 

18. Any system of drainage.] — Sutton v, 
Norwich Corpn., No. 1, ante, 

19. Pipe carrying away sewage.] — M. built ten 
houses, laid down a large i^ipe drain at the back 
of them, & made a drain into it from eacli house. 
The large drain ran into a cesspool on M.’s land, 
near the houses, & was then carried on for a few 
yards through M.’s land till it reached the foi*eshore 
of a tidal river, & then, after passing for a shoH 
distance through the foreshoi*e, discharged into 
the river. No license to drain througli the fore- 
shore had been obtained, & it was not proved that 
M.’s scheme of drainage had been approved by the 
local board. After some time the lessee of the 
foreshore built upon it, & stopped tlie mouth of the 
drain, which it was admitted he was entitled to do. 
The overflow from the cesspool being thus stopped, 
the cesspool caused a serious nuisance. M. 
brought his action against the local board to 
restrain them from permitting the nuisrvnce to 
continue, alleging that the structure was a 

sewer,” & the cesspool a ‘‘thing belonging 
^ereto,” within Public Health Act, 1875 (c. 55), 
& was therefore vested in the local board, & that 
they were bound to keep it in order : — Held : this 
was not a sewer within Public Health Act, 1875 
(c. 55), for that the continuation through the fore- 
shore, which M. had no right to make, must bo left 
out of account, &, then there was nothing left but 
a set of pipes terminating in a pit on M.’s own 
^und, &, as they did not carry the sewage away, 

tF ^ considered a sewer. 

If we turn to the Act of Parliament [Public 


Health Act, 1875 (c. 65)], this cesspool is not a 
drain, & it ismot a sewer within the definition of that 
expression. It might be a work or thing belonging 
to a sewer within sect. 13 (Lindley, L.J.). — 
Header v. West Cowes Local Board, [1892] 3 
Ch. 18 ; 61 L. J. Ch. 501 ; 67 L. T. 454 ; 40 W. R. 
076 ; 8 T. L. R. 043 ; 36 Sol. Jo. 592, C. A. 
Annotations: — Apld. Button v, Tottenham U. D. C. (1898). 

78 L. T. 470 ; Kinaon Pottery Co. e. Poole Corpn.. [18991 

2 Q. B. 41 ; ti. Webb, [1901] 2 Ch. 126 ; Butt v. 

Snow (1903), 89 L. T. 302 : Pakenhamt). Tlcehurst H. D. C. 

(1903), 67 J. P. 448. Distd. A.-G. v. Peacock, [1026] 

Ch. 241. IMd. Honiaey L. B. v, Davla, [18931 1 Q. B. 

756. 

20. Cesspool.] — ^Header v. West Cowes Ixical 
Board, No. 19, ante, 

21. Drain receiving drainage of more than one 
building.] — ^Acton Local Board v. Batten, No. 
16, ante, 

22. .] — No doubt, seeing that several 

houses are drained into this one drain, the drain 
comes within the definition of a ‘‘ sewer ” in the 
Act, [Public Health Act, 1875 (c. 55)], & vests in 
the local board ; but that does not decide the 
question one way or the other. The question is, 
whether this sewer, I call it a sewer because it 
does fall within the definition of a sewer, was a 
sewer of part of the street within sect. 150, & as 
such was treated by the board as a sewer satis- 
factory to them under that sect. I have come to 
the conclusion that this part of the street never 
was sewered to the satisfaction of the board before 
they made the sewer, the expenses of which they 
now seek to charge against the frontagers in this 
action & for these reasons the action succeeds 
(Romer, J.). — IIandsworth Local Board v, 
Taylor (1893), [1897] 2 Ch. 442, n. ; 69 L. T. 
798. 

Annotation: — Reid. Illshton r. Haslin^dcn Corpn., [18981 

1 g. B. 294. 

23. Running through private ground.] — 

A drain passing through private ground but 
i*eceiving the drainage of more than one building 
is a “sewer” witliin Public Health Act, 1875 
(c. 55), s. 4. — Travis v, Uttlky, [1894] 1 Q. B. 
233 ; (i3 L. J. M. C. 48 ; 70 L. T. 242 ; 58 J. P. 
85 ; 42 W, R. 461, T). C. 

AniMiations .—Apld. Hill r. Hair (1895), 64 L. J. M. C. 164. 

Distd. V. UoYc ComrH., [1895] 1 Q. B. 685. Ezpld. 

Beckenbam V. D. C. v. Wood (1896), HO J. P. 490. 

Digtd. ft Expld. Bradford v, Eastboimie Corpn., [1896] 

2 Q. B. 205. Distd. Hodley v. Wehb, [1901] 2 Ch. 126. 

Consd. Huiuphery r. Young (1902), 72 L. J. K. B. 6 ; 

Wood r. Foaling Teuants, [19071 2 K. B. 390. Refd. 

Soal V. Merthyr TydlU U. D. C. (1897), 77 L. T. 303 ; 

Ellla r. Bromley 11. D. C. (1899), 81 L. T. 224. 

24. At what point drain becomes sewer — 

Junction where drainage is received.] — ^A pipe or 
line of pipes receiving the drainage of more than 
one building not being premises within the same 
curtilage, although a sewer within Public Health 
Act, 1875 (c. 55), s. 4, from & below the point 
where it receives the drainage of more than one 
such building is a drain & not a sewer within 
that sect, above that point. 

A main sewer may be laid down by the local 
authority in a new street where no houses are built 
but where it is intended houses shall be built. 
Subsequently, the buildings may be commenced 
at the lower end of the street, & where the drains 
of one house are connected with the main sewer 
the connecting pipes will be drains & not sewers, 
but the sewer itself will no less continue to bo 
a sewer, although it receives only the drainage of 
that one house. Consequently, a sewer without 
a drain at all will be a sewer (Cave, J.). — ^Becken- 
ham Urban District Council v. Wood (1806), 
60 J. P. 490, D. C. 

Annotations : — Reid. Bradford v, EaRtboiume Corpn. (1896), 
60 J. P. 501 ; Humphery v. Young (1902), 72 L. J. K. B. 6. 



6 Sewers and Drains. 


Sect. 1. — What constitute “ sewers ” and “ drains*' : 

Sidf^ct. 1, B. (ft), (5) (c)1. 

25. Dimcan V. Fulham 

Vestry (1899), Times, Feb. 11. 

26. .] — Hedi^ V. Webb, No. 5, 

ante. 

27. Drainage through another's land 

without owner's consent — Subsequent consent of 
owner.] — ^Pakenham v. Ticehurst Rural Dis- 
trict Council, No. 64, post. 

28. Cross channels from each building — 

Open side channel receiving drainage.] — Harris v. 
ScuRFiELD, No. 7, ante. 

29. Pipe draining several houses In a 

row — Connection with sewer by single private 
drain.] — Jackson v. Wimbledon Urban Council, 
No. 292, post. 

30. Pipes laid In new street — Intended to be 
connected with houses.] — Acton Local Board v. 
Batten, No. 16, ante. 

31. .] — ^Beckenham Urban Dis- 

trict Council v. Wood, No. 24, ante. 

32. — ,] — ^When a landowner pursuant 

to the bye-laws of a local authority gives notice 
of his intention to lay out a new street & to con- 
struct therein a line of pipes as a sewer, & his 
deposited plans are passed, & the line of pipes or 
sewer is con^ructed under the supervision of the 
local authority & is on completion approved & 
duly authoiised to be covered in, such line of 
pipes, though unused, immedi ately thereupon 
becomes a “ sewer ” which vests in the local 
authority xmder Public Health Act, 1875 (c. 65), 
s. 13, & they have power under sect. 16 of the 
Act to connect it with their sewerage system. — 
Turner v. Handsworth Urban Council, [1909] 
1 Oh. 381 ; 78 L. J. Ch. 202 ; 100 L. T. 194 ; 73 
J. P. 95 ; 7 L. G. R. 256. 

33. Connection with some of adjacent 

houses— Houses built after pipes laid.]— A road 
having been made by the owners of a building 
estate about 1859, a 12 inch pipe was laid by them 
along it from end to end. Houses were built 
from time to time in the neighbourhood of the road, 

some of their owners connected their drains 
with the 12 inch pipe ; but certain of the houses 
which weie first built had a separate system of 
drainage into cesspools in a wood at the back of 
their premises. Drainage into the 12 inch pipe 
commenced at Ic^t aa early as 1876. The 12 mch 

g ipe discharged into a culvert, & thence into a river. 

Itfs.’ predecessors, the Wilmslow Local Board of 
Health, were constituted in 1878, & could in that 
year have put into operation Public Health Act, 
1875 (c. 66), B. 160. There was evidence that in 
1882 their surveyor knew of at least one connection 
of drains with this pipe, & that complaint having 
b^n made in 1892 or 1893 as to the outfall of the 
pipe’s qontents into the river, the local authority 
suE^quently proposed a scheme of drainage by 
which the drainage was to be diverted from the 
12 inch pipe & carried into septic tanks ; — Held : 
the pipe was a sewer within Public Health Act, 
1876 (c. 66), s. 4, & 1^ vested in pltfs. 

I think the definition of sewer, which is to be 
found in Public Health Act, 1876 (c. 65), s. 4, is 
clear, & I think that apart from any other circum- 
^nces in the case I should be botmd to hold that 
this was a sewer It was laid for the pur- 

pose both of carrying off the surface water & of 
ormning such houses, when required, as might b6 
built on either side of it (Neville, J,).— Wilm- 
Council v. Sidebottom 
(1906), 70 J. P, 637 ; 6 L. G. R. 80. 

34. Pipes having no proper outlet— Carrying 


sewage Into cesspool.] — ^Mbadbr v. West Cowes 
Local Board, No. A, ante. 

86, .]— The fact that a pipe which 

has no lawful outlet foi^ sewage receives sewage 
from a house as well as surface water from a high- 
way is not of itself proof that the pipe is a sewer. 
If a nuisance arises solely in consequence of a; 
peon’s own act in sending sewage down such a 
pipe, he is responsible under Public Health Act, 
1875 (c. 55), 88. 94, 95, as a person causing or con- 
tinuizig the nuisance by his act default or suffer- 
ance.*’ — ^WiNCANTON Rural Council v. Parsons, 
[1905] 2 K. B. 34 ; 74 L. J. K. B. 633 ; 93 L. T. 
13 ; 69 J. P. 242 ; 3 L. G. R. 771, D. C. 

36. .] — In 1896 a low lying estate 

near the sea was purchased by D. for the purpose 
of being developed as a seaside resort, & foity- 
eight houses were built. The drainage system 
adopted by D. was disclosed to & approved of by 
the rural district council of the locality. It pro- 
vided two methods for dealing with the sewage, 
the one by means of the ordinary cesspit, & the 
other by discharging the contents of the drains 
from the houses along three lines of pipes into 
settling tanks, & then raising the liquid therefrom 
to the surface by means of pumping, & finally dis- 
posing of it through sub-soil pipes radiating from 
a distributing chamber. The pumps were driven 
partly by an automatic windmill & partly by an 
electric motor. This drainage scheme was com- 
pleted in 1902 & worked sat&actorily until 1912, 
when deft, purchased from D. the unsold part of 
the estate, & subsequently built sixteen further 
houses. No proper outfall for the solid matter of 
the sewage had ever been provided. In 1917 
the pipes had gradually become blocked, & the 
pumping was then finally abandoned as useless. 
In 1918 sewage matter flooded some of the houses, 
& notice was served on deft, under Public Health 
Act, 1876 (c. 55), requiring him to abate the 
nuisance. He endeavoured to do so by inserting 
on his own land some lines of pipes at certain man- 
holes connected to surface water channels. As the 
result of a visit from an inspector of the Ministry 
of Health to the estate a letter was written on 
Feb. 10, 1921, informing the council that it was 
their duty, under Public Health Act, 1876 (c. 65), 
s. 19, to cleanse the pipes, as they were public 
sewers vested in them. The council denied their 
liability, & in 1923 an action was brought by the 
A.-G. at the relation of the council against deft, 
claiming an injunction to restrain him from con- 
tinuing a public nuisance caused by the accumula- 
tion of sewage of his estate : — Held : the case did 
not come within Header v. West Cowes Local Board, 
No. 19, ante, & these lines of pipes laid with the 
approval of the relators were “ sewers ” within 
Public Health Act, 1875 (c. 66), & vested in 
them at the end of 1902. — ^A.-G. v. Peacock, 
[1926] Ch. 241 ; 96 L. J. Ch. 180 ; 134 L. T. 342 ; 
90 J. P. 49 ; 42 T. L. R. 227 ; 24 L. G. R. 284. 

87. Into settling tanks — ^No proper out- 

fall for solid matter.] — ^A.-G. v. Peacock, No. 36, 
ante. 

See, also. Sub-sect. 1, B. (d) i., post. 

38. Overflow sewer.] — The liquid refuse from 
a manufactory was carried away in a wooden 
trough. Prior to 1878 this trough had discharged 
direct into the river Aire, In 1878 the trough was 
shortened in order to make room for an iron pipe 
erected by the local authority, & was made to 
discharge into the iron pipe. The authority 
erected this iron pipe to form a continuation of an 
“ overflow ** sewer or culvert with the object of 
discharging the contents thereof into the river at 
a point rather lower down the river than that at 
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which the culvert originally discharged. The 
culvert or “ overflow ** sewer was generally dry, 
but on some thirty days in the year it took storm 
water mixed with sewage, which the ordinary 
sewers in a neighbouring street could not deid 
with. The manufacturers were fined for dis- 
charging refuse into the river : — Held. : the con- 
viction must be upheld, on the ground (1) (Lord 
Alverstoxe, C.J. & Ridley, J.) that, even if the 
pipe was a sewer for all purposes, the magistrate 
h£^ properly found that the manufacturers were 
not using it for the ordinary purposes of a sewer, 
but as a mere conduit pipe to lengthen their 
trough ; (2) (Darlixg, J.). that, even if a sewer, 
it was not a sewer for all purposes, & the manu- 
facturers were not Justified in using it as a sewer 
for their refuse. 

Qu. : whether an “ overflow ’* sewer is a sewer 
into which inhabitants can claim a right to dis- 
charge regularly. 

Semble : a “ sewer ” is not necessarily a sewer 
for all purposes. — Leeds & District Worsted 
Dyers & Finishers’ Assocn., Ittd. v. West 
Riding op Yorkshire Rivers Board (1900), 70 
J. P. 480 ; 5 L. G. R. 72, D. 0. 

Annotation : — Aa to (1) Reid. West Kidlnfi: Rivers Board v. 

Buttorwopth & RoiwrU (1908), 72 J. V. 193. 

39. Surface water channel.] — Wilkinson v. 
Llandafp & Dinas Powis Rural Council, No. 40, 
post, 

40. Whether sewer Is sewer for all purposes.] — 

At the side of a road, which was vested in a 
local authority, was an open channel not payed 
with stone & not very clearly defined on the side 
toward the centre of the road made for the pur- 
pose of carrying off the surface water from the 
road. In the channel were gullies by which the 
water passed through pipes into an underground 
drain. Rain water from the roof & the curtilages 
of many of the houses in the road including pltf.’s 
also passed through pipes into the channel. 
Sewage from one of the houses, not pltf.’s, had 
escapt^d into the channel, & had caused an illness 
of pltf.’s child, & pltf. had thereby incurred 
expense. In an action by pltf. against the local 
authority claiming an injunction & damages ; — 
Held : the channel was a sewer ” withm the 
definition contained in Public Health Act, 1875 
(c. 55), 8. 4, & under sect. 19, it was the duty of 
defts. to cleanse the channel so that it should not 
be a nuisance or injurious to health. 

An injunction was accordingly granted to 
restrain defts. from permitting any foul or noxious 
matter to remain in the channel so as to cause a 
nuisance to pltf., & £30 damages was awarded to 
him. 


Kinaon Pottery Co, v. Poole Corporation, No. 75, 
post, is not a decision that a drain may be a sewer 
for some of the purposes of Public Health Act, 
1875 (c. 55), & not for others. — ^Wilkinson v, 
Llandafp & Dinas Powis Rural Council, [1903] 
2 Ch. 695 ; 73 L. J. Ch. 8 ; 89 L. T. 462 ; 68 J. P. 
1 ; 52 W. R. 50 ; 20 T. L. R. 30 ; 48 Sol. Jo. 32 ; 
2 L. G. R. 174, 0. A. 

Annotationa : — Expld. Winoanton R. C. v. Parsons, [19051 
2 K. B. 34. Dfitd. WllllamBon v. Durham R. O. (1906), 
75 L. J. K. B. 498. Oonsd. Irving v, Carlisle R. D. 0* 
(1907), 71 J. P. 212. INltd. Bloor v, Beckenham U. C., 
[1908] 2 K, B. 671. Bold. Harris v. Sou^eld (1904), 
^ T. L. B. 659 ; Leeds & Dlstrlot Worsted Dyers & 
finishers' Assocn. v. West Hiding of Yorkshire Rivers 
Bo^ (1906). 70 J. P. 480 ; Baldwin’s v, HaUfax Corpn. 
(1916), 85 L. J. K. B. 1769. Moiltd. Papworth v, Batter- 
sea B. O. (1914), 13 L. G. R. 197. 

4t. Leeds Sc District Worsted 

Dyers & BInishers* Assocn., Ltd. v. West 
Riding of Yorkshire Rivers Board, No. SS,ante, 
Street sewers.] — See Highways, Vol. XXVI., 
pp. 628, 629, Nos. 2267-2269. 


(6) Brains Vested in Highway Avihoriiy, 

See Pu];>lic Health Act, 1876 (c. 56), s. 4. 

42. Highway authority becoming also sanitary 
authority— Local Qovernment Act, 1894 (c. 78).]— 
Where before the year 1894 a drain was V€«ted 
in a highway authority which was not also a 
sanitary authority, Sc was consequently not a 
sewer within the definition in Public Hemth Act, 
1875 (c. 55), s. 4, it did not upon the passing of 
above Act become a sewer by reason of its becom- 
ing vested under above Act, s. 25, in a district 
council which was both a highway authority Sc 
a sanitary authority. — ^Wiluambon v, Durham; 
Rural Council, [1906] 2 K. B. 65 ; 75 L. J. K. B. 
498 ; svib nom, Williamson v, Durham Rural 
District Council, Bcclbsiasticat. Comrs. v. 
Durham Rural District Council, 95 L. T. 471 ; 
70 J. P. 352 ; 54 W. R. 491 ; 50 Sol. Jo. 439 ; 4 
L. G. R. 1163, D. C. 

Annotations: — Retd. Irving v, CSarlislo B. D. C. (1907), 71 

J. P. 212 ; Pearce v, Croydon R. D. C. (1910). 74 J. P. 

429. 

43. ,] — By the Inglewood Forest Award, 

dated Oct. 30, 1819, made under a local Inclosure 
Act, & reciting the general Inclosure Act, 1801 
(c. 109), the comrs. set out certain public carriage 
roads or highways Sc also certain allotments. There 
was a provision in the award that each allotment 
holder should discharge the water from his allotment 
on to the adjoining allotment. Pltf. brought an 
action against defts., the rural district council, for 
failing to cleanse Sc keep in repair a ditch on one of 
the roads set out under the award, whereby his fields 
were damaged. It appeared that defts. had not 
cleaned out the ditch, & that they had cut grips 
from the road into the ditch Sc cleaned out the grips 
from time to time. The drainage from two 
cottages on the other side of the road passed 
under the road through a culvert into the ditch : — 
Held : (1 ) the road was not an allotment under the 
award. Sc, therefore, defts. were not boimd to carry 
off the water from the ditch under the provisions 
of the award ; (2) even if the cottages had been 
proved not to be within the same curtilage, the 
ditch was not a sewer. — Irving v, Carlisle Rural 
District Council (1907), 71 J. P. 212 ; 5 L. G. R. 
776, D. C. 

44. Drain belonging to a main road — ^Un- 
authorised connection from house.] — A drain which, 
at the passing of Public Health Act, 1875 (c. 65), 
was vested in, & was under the control of, an 
authority having the management of roads & not 
being a local authority under Public Health Act, 
1875 (c. 55), & which, as being a drain “ belonging 
to a main road ” within Lo^l Government Act, 
1888 (c. 41), s. 11 (6), is vested in the county council, 
does not become a “ sewer ” so as to be vested in 
the sanitary authority merely by reason of some 
unauthorised connection being made between a 
house Sc the drain. The sanitary authority is, 
therefore, not liable for damage caused in conse- 
quence of such a drain being blocked. — ^Rickarby 
V, New Forest Rural District Council (1910), 
74 J. P. 441 ; 26 T. L. R. 686 ; 8 L. G. R. 893, 

Highway drains.] — See Part II. 


(c) Watercouraea* 

See Rivers Pollution Prevention Act, 1876 (c. 75), 
88. 3, 20. 

45. Whether convertible Into a sewer.] — Sharp 
V. Smith (1866), 30 J. P. Jo. 773. 

46. .] — The sewage of certain houses 

drained unto a sewer. Sc, alter passing through the 
sewer, was for a period of some years allowed to 
fall into an open watercourse, which, in its turn. 
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Sect. 1 . — WhcU conetUuU ** sewers" and drains": 

Sub-sect. 1, B. (c) <fe {d) i.\ 

flowed into a brook ; — Held : under the circum- 
stances of the case, the open watercourse was a 
sewer within the meaning of Public Health Act, 
1876 (c. 66), s, 4. — ^Wheatcroft v. Matlock Local 
Board (1886), 62 L. T. 366. 

AnnoUUion : — ^B«Id. Pakenham r. Ticchurst R. D. C. (1903), 
67 J. P. 448. 

47. .] — Falconar V. South Shields 

CORPN. (1895), 11 T. L. R. 223, C. A. 

Annotations: — ^Aldd. West Rldinflr of Yorkshlpe, Rivers 
Board v, QaiintReul)Oii (1902), 67 J. P. 183. Bold. West 
Riding of Yorkshire Rivers Board v. Preston (1904), 92 
L. T. 24 ; Hainesworth v. West Riding of Yorkshire Rivers 
Board (1907 ), 5 L. G. R. 356, n. ; West Riding of Yorkshire 
Rivers Board v. Butterworth (1908), 6 L. G. R. 634 ; 

A. -G. V. Lewes Corpn., [1911] 2 Ch. 495. 

4 g. Flow of water diverted.] — ^Under a 

local Act, 1870, s. 63, the Newcastle corpn. were 
empower^ to constitute a drainage district, & 
to direct the drainage or sewage thereof to be 
brought into any drain or sewer already formed or 
hereafter to be formed, Sc assess &; apportion a 
due proportion of the cost amongst the owners of 
land within the district. The word “ sewer ** for 
the purpose of this Act was therein interpreted 
as meaning a culvert or channel for the passage of 
water, sewage, or refuse, not being a drain as here- 
inbefore defined, & a drain was defined to mean 
any drain, pipe, channel, or gutter made Sc used 
for the drainage of one building only, or of buildings 
or land within the same curtilage. Local Act, 
1892, s. 131, provided that the assessment under 
the said sect, should be made on the owners of all 
kinds of property within the district for the time 
being assessable to any rate for the relief of the 
poor, &. should be assessed on the full net annual 
value of such property, as ascertained by the valua- 
tion list for the time being in force, or if there were 
none, by the rate for the relief of the poor made 
next before such assessment. Sc that the amount 
so assessed should be recoverable by the corpn. 
in the same manner as private improvement 
expenses arc recoverable from owners under Public 
Health Act of 1875 (c. 65). The corpn. in constitu- 
ting the drainage district directed that the sewage 
should be brought into a tidal stream, which was 
somewhat polluted by sewage. Sc made an assess- 
ment on the persons who were owners of property 
in the district at the time of the completion of the 
works, usii^ the assessment lists then in force ; — 
Held : having regard to the lan^age of local Acts, 
the corpn. were justified in utilising the tidal stream 
as a sewer. 

I think . . . that it is possible to forma** sewer” 
without the construction of any artificial work. 
If, for instance, an old ditch on the bed of a water- 
course from which all flow of water has been 
diverted, is utilised for the carriage of sewage 
matter, such utilisation would be properly described 
as forming a sewer (Byrne, j.). — ^Newcastle- 
upon-Tyne Corpn. v. Houseman, Same v. Fran- 
cis, Same v. Jackson, Same v, Ooote (1898), 63 
J. P. 86 ; 43 Sol. Jo. 140. 

Annoiaiiona : — Apld. WUkiiigon v. Llandafl & Dinas Powis 

B. D. 0. (1903), 89 L. T. 462. Mentd. Re Alien Sc DrisoolPs 
Contract (1904), 2 L. G. R. 512. 

49. .] — ^Wbst Riding op Yorkshire 

Rivers Board v. Reuben Gaunt Sc Sons, Ltd., 
No. 67, post. 

60. Rivers Pollution Prevention Act, 1876 

(c. 76), 8. 20.] — ^Wbst Riding op Yorkshire 
Rivers Board v. Yorkshire Indigo, Scarlet Sc 
Colour Dyers, Ltd. (1902), 67 J. P. 80, D. C. 

61. .1 — De^., the owners Sc 

occupiers of certain works, had for many years 
impounded all the waters of a watercourse which 


had its origin in a well or spring above their works, 
&, after using the water in their works, returned 
it loaded with noxious matter to the watercourse 
lower down. The watercourse was joined a little 
lower down still by two other watercourses. Sc 
vdtimately flowed into a river. A large number of 
houses formerly drained into the watercourse at 
points below that at which deft.*s effluent was 
discharged into it. But the gi^t majority of 
these houses had latterly been disconnected from 
the watercourse. It was not shown whether the 
watercourse was natural or artificial : — Held : on 
these facts, the watercourse, as from the point 
where it received defts.* effluent, was a stream 
within above Act, Sc not a ** sewer ” within Public 
Health Acts ; Sc defts. had, therefore, been guilty 
of an offence against above Act, s. 4. — West 
Riding of Yorkshire Rivers Board v, Preston 
Sc Sons (1904), 92 L. T. 24 ; 69 J. P. 1 ; 3 L. G. R. 
289, D. C. 

Annotations Eefd. West Biding of Yorkshire Rivers 

Board v. Butterworth & Iloberite (1908), 72 J. P. 193 ; 

A.-G. V. Lewes Corpn., [19] 1] 2 Ch. 495. 

52. .] — Resps. applied for an order 

to restrain applts. imder above Act, “ to abstain 
from causing to fall or flow or to be carried into ” 
certain streams which flow through or by certain 
parishes in the county of Lanark Sc within resps.* 
district “ any solid or liquid sewage matter.** 
Applts. alleged that the bums Sc streams in question 
were not “ streams *’ within above Act, in respect 
that at the date of the passing of above Act they 
were mainly used as sewers. There was a definite 
finding in fact that applts. discharged all their 
sewage into the bums in question ; — Held : the 
bums in question were “ streams ** Sc not “ water- 
courses mainly used as sewers ** within above Act. 
— ^Airdrie Magistrates v. Lanark County 
Council, Coatbridge Magistrates v. Lanark 
County Council, [1910] A. C. 286 ; 79 L. J. P. C. 
82; 102 L. T. 437, H. L. 

53. Bourne course in chalk district.] — 

Pltf. was the owner of land in the neighbourhood 
of Croydon. Defts. permitted the surface drainage 
from ceitain roads in their district to flow across 
pltf.’s land, Sc claimed the right to do so either on 
the ground (a) that there was a watercourse 
across the land, or (b) on the ground that there 
was a sewer which ran across pltf.*s land, into which 
they were entitled to discharge the water in ques- 
tion. It appeared that from time immemorial 
there had been “ bourne flows ** of underground 
water from the chalk, which bourne flows had on 
divers occasions flooded the land occupied by 
pltf., Sc had followed the channel or watercourse 
which defts. alleged was a watercourse or a sewer. 
Pltf. claimed damages for trespass Sc an injunction : 
— Held : upon the facts, that the bourne course was 
not a watercourse ** within Public Health Act, 
1875 (c. 66), s. 17) ; it was not a sewer, Sc pltf. was, 
therefore, entitled to damages for trespass Sc an 
injunction. — ^Pearce v. Croydon Rural District 
Council (1910), 74 J. P. 429 ; 8 L. G. R. 909.^ 

64. Underground watercourse.] — A con- 

tract was entered into for the sale of a house Sc 
lands adjoining described as a ** residential pro- 
perty,*’ but which in fact possessed advantages 
for the formation of building sites. The contract 
stated that the property was sold subject to all 
drainage, sewer, & other easements, if any, affecting 
the same. Sc, clause 11, that if any error or misstate- 
mont in the particulars or contract should be dis- 
closed, the same should not annul the sale, nor 
should any compensation be claimed or made in 
respect thereof by either party. Neither the 
pafticulars nor contract, nor the plan annexed, 
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disclosed or indicated the existence of a natural 
underground watercourse which ran through the 
grounds & the lands of adjoining owners in a culvert 
or piping constructed by the owners of the several 
lands. The vendors knowing of the existence of 
the watercourse, did not disclose it to the pur- 
chaser, & the purchaser’s agents, when inspecting 
the property prior to the contract, did not see 
the piping, ^though it was then exposed to view 
in a hole in the lawn of the house. The purchaser 
bought the property primarily as a residence, but 
with a view in certain events to using it for building 
purposes. In an action by the vendors for specific 
performance they waived clause 11 of the contract : 
— Held : the watercourse was not a sewer or drain 
vested in the local authority. — Shepherd v, 
Croft (1911), 1 Ch. 521 ; 80 L. J. Ch. 170 ; 103 
li. T. 874. 

55. Intermittent stream — Periodical flow 

of fresh water.] — The discharge of sewage into the 
channel of an intermittent stream may have the 
effect of converting it into a sewer although the 
natural flow of the pure water is not cut off. 

Crude sewage was discharged by a local authority 
into the channel of an intermittent stream which 
ran in an old culvert through private land & then 
in the open air alongside that land to a tidal river, 
the stream itself being tidal up to the point where 
the sewage entered. The local authority had not 
interfered with the natural flow of the stream, 
which only ran during winter. In the summer 
the channel conveyed notliing but sewage with 
the exception of the tidal watiT with which it 
was diluted twice a day. Sewage was deposited 
on the banks of the open channel to such an extent 
as to constitute a public nuisance when the tide 
was out, & owing to the defective state of the cul- 
vert the land was constantly flooded with pent-up 
sewage water at spring tides. In an action by the 
tenant of the land & the A.-G. at his relation for 
damages & an injunction : — Held : notwith- 

standing the winter flow of fresh water & the daily 
flow of tidal water the channel was a sewer. — 
A.-G. V. Lewes Corpn., [1911] 2 Ch. 495; 81 
L. J. Ch. 40 ; 105 L. T. 097 ; 70 J. P. 1 ; 27 
T. L. U. 581 ; 55 Sol. Jo. 703 ; 10 L. G. R, 20. 
AnnotcUitm : — Mentd. H. v. Marshland, Sineeth & Fon 
District Comre., [1920] 1 K. H. ir)5. 

56. What are sufllclent acts of conversion — 
Question of fact.] — Falconar v. South Shields 
Corpn. (1895), 11 T. L. R. 223, C. A. 

Anriotaiiona : — Reid. West Ttidingr of Yorkshiro Rivers 
Board v. Gaunt (1902), 07 J. 1*. 183 ; West lUdiiif? of 
Yoikshiro lilvers Board v. I’rcston (1904), 02 L, T. 24 ; 
Halnesworth r. West lUdingr of Yorkshire lllvers Board 
(1907), 5 L. G. R. 356, n.; West Ridlnsr of Yorkshiro 
Rivers Board v. Buttorworth (1908), 6 L. G. 11. 634 ; 
A.-G. V. Lowes Corpn., [19111 2 (111. 495. 

57. Mere poilution — Discharge of sewage 

— For a number of years.] — Resps. discharged a 
manufacturing effluent into a watercoiu’se which 
they contended had become a channel for the 
conveyance of sewage : — Held : though a stream 
of which the original supply of water has been 
cut off, may become a “ sewer ” into which certain 
persons may acquire a right of drainage, the mere 
fact that sewage has been discharged for a number 
of years into a watercourse, so that the watercourse 
has been polluted, is not of itself sufficient to turn 
the watercourse into a sewer. — ^West Riding op 
Yorkshire Rivers Board v, Reuben Gaunt & 
Sons, Ltd. (1902), 67 J. P. 183 19 T. L. R, 140 ; 

1 L. G. R. 133, D. C. 

Afmotationa : — Oonsd. West Riding of Yorkshire Rivers 
Board v, Preston (1904), 92 L. T. 24. Apiirfd. Airdrie 
Mags. e. Lanark Oounty Counoli, Coatbridge Mags. e. 
Lanark Oounty Counoll,jl910] A. C. 286. Refd. A.-G. v. 
Lewes Corpn., [1911] 2 Oh. 495. 


58. .]—- Wert Riding op York- 

shire Rivers Board v. Yorkshire Indigo, 
Scarlet & Colour Dyers, Ltd. (1002), 67 J. P. 80, 

D. C. 

59. .]~A.-G. V. Lewes Corpn., 

No. 55, ante, 

(d) Works Included in Term “ Sewer,'' 
i. In General, 

See Public Health Act, 1875 (c. 55), s. 4. 

60. Reservoir.] — Sutton v, Norwich Corpn,, 
No. 1, ante, 

61. Cesspool.] — Sutton v, Norwich Corpn., 
No. 1, ante. 

62. .] — ^Meader V. West Cowes Local 

Board, No. 19, ante. 

63. .] — ^A cesspool was built by applt. 

on land of which applt. was less^ in posses- 
sion for the residue of an unexpired term of 
years. The cesspool formed the \dtimate outfall 
of a ^ainage system consisting of a pipe along & 
under a street, into which pipe the drainage of 
houses on each side of the street was disch^ged 
by separate drains. Applt. was owner of six of 
these houses within Public Health Act, 1875 (c. 55). 
The drainage system had been constructed by 
applt. in accordance with plans approved by the 
corpn. on applt. undertaking {inter alia) that the 
pipe should be a private drain, & that he would 
repair & cleanse both pipe & cesspool. Petty 
sessions, on a summons against applt. under the 
nuisance clauses of Public Health Act, 1875 (c. 55), 
for. not abating a nuisance arising from the cesspool, 
fined applt. as the person by whose act, default 
or sufferance the nuisance complained of arose, 
holding that the case was governed by Header v. 
West Cowes Local Board, No. 19, ante, ^ On a case 
stated : — Held : the decision of the justices was 
right, & the case was governed by Header v. West 

I Cowes Local Board, Where a man chooses to deal 
with drainage which passes through a pipe into a 
cesspool on his own land, & he fails to cleanse the 
cesspool, although the pipe may receive the 
drainage of more than one house, the obligation 
to cleanse the cesspool is upon him & not upon 
the local autliority. Even if the pipe & cesspool 
had vested in the local authority under Public 
Health Act, 1875 (c. 55), as between the local 
authority & third parties, the liability to cleanse 
lay on applt. by virtue of his undertaking. — Butt 
V. Snow (1903), 89 L. T. 302 ; 07 J. P. 454 ; 2 
L. G. R. 222, D. C. 

64. Converted Into catchpit.] — (1) Sewage 

was conveyed from two points by pipes or under- 
ground drains to an open ditch on the same estate 
from which there was no outflow ; — Held : these 
connections did not constitute a sewer. 

(2) A system of drainage by agreement between 
two landowners was so constituted as to take 
drainage matter from a cesspool wluch had form- 
erly overflowed & created a nuisance. Pipes 
were laid above & below, & the cesspool was 
converted into a sort of catchpit : — Held : the 
connection none the less constituted a sewer 
because a still existing cesspool had been converted 
into a kind of catchpit. 

(3) A ditch used for the discharge of sewage 
matter may be a sewer. 

(4) If a man by way of trespass lays down a* 

of pipes to convey drainage matter on the land of 
another, & the umdowner subsequently con^nts 
to such use of his land, a sewer will have been 
constituted that will vest in the local authority. — 
Pakenham V, Ticbhurst Rural Districst Council 
(1903), 67 J. P. 448 ; 2 L. G. R. 19. 
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Sect» 1. — Whai canHituie “ sewers ” and “ drains ** •• 
Sab-seei^ 1, B. (<2) i. & iu; snb-sed. 2, A, (a) 
(&)»] 

65. Open ditch having no outflow—Sewage 
convey by underground drains.] — ^Pakenham v , 
Ticehubst Rukax District Council, No. 64, ante. 

66. Manhoies.] — Defts., a local board of 
health, prior to 1875, constructed a sewer under a 
public footpath, the soil of which belonged to 
pltf. & they made a shaft 30 feet deep into the 
sewer, with an entrance or manhole upon the foot- 
path, at the point where there was a junction of 
two sewers. Defts. also gave pltf. notice after 
1875 of their intention to make similar manholes 
into their sewers upon other parts of pltf.’s pro- 
perty : — Held : they were parts of the sewer within 

11 Sc 12 Viet. c. 63, s. 45, & could be made without 
purohasing land for the purpose, Sc pltf. was only 
entitled to compensation for the damage arising 
from making them. — Swanston v. Twickenham 
Local Board (1879), 11 Ch. D. 838 ; 48 L. J. Ch. 
623 ; 40 L. T. 734 ; 43 J. P. 380 ; 27 W. R. 924, 
C. A. 

Annotations : — Com d. Klng*8 College, Cambridge v, Uxbridge 

R. C.. [1901] 2 Ch. 768. Eeld. mils v, Bromley R. D. C. 

(1899). 81 L. T. 224 ; Metropolitan Water Board v. L. B. 

& S. C. Ry., [1914] 3 K. B. 787. Mentd. Sheffield Water- 
works Co. V. Bingham (1883), 48 L. T. 604. 

67. Conduit leading from cesspool Into larger 
cesspool.] — ^B., the owner of certain houses, con- 
structed a series of cesspools for their drainage on 
his own* land. He then constructed a conduit, 
which conveyed the overflow therefrt m to a larger 
cesspool. He was summoned for constructing 
these cesspools so as to have an outlet into a sewer, 
viz. the conduit Sc the large cesspool, contrary to 
the local bye-law. 

The-magistrates were of opinion that the conduit, 
being used for the drainage of several dwelling- 
houses occupied by different persons, was a sewer. 
Sc that an offence had been committed : — Held : 
the magistrates were wrong, Sc applt. had not 
construed these cesspools contrary to the bye- 
law. — ^Button v. Tottenham Urban District 
CJOUNCIL (1898), 78 L. T. 470 ; 62 J. P. 423 ; 19 
Cox, C. C. 36. D. C. 

Annotation : — ^Apld. Butt v. Snow (1903), 89 L. T. 302. 

See, also. Nos. 19-36, ante. 

68. Apparatus for disposal of sewage — Engine- 
house dc machinery.] — engine-house with pump 
Sc machinery, erected piutly above Sc partly below 
the level of the ground, for lifting Sc forcing along 
a rising main the sewage of a district to a conunon 
outfall for treatment, is not a “ sewer ” within 
Public Health Act, 1875 (c. 55), s. 16, which a local 
authority is thereby empowered to cau^ through 
or under any street, or any land within its district 
on making compensation to the owner, but is a 
work for the purpose of “ receiving or otherwise 
disposing of sewage ” within s. 27, for which the 
necessaiw land must be purchased or leased. — 
Kino’s College, Cambridge v, Uxbridge Rural 
Council, [1901] 2 Ch. 768 ; 70 L. J. Ch. 844 ; 86 
L. T. 303 ; 17 T. L. R. 762. 

69. Ditch for discharge of sewage matter.] — 
Pakenham V, Ticehurst Rural District Coun- 
cil, No. 64, arde. 

70. Works for purification of sewage — ^Rivers 
Pollution Prevention Act, 1876 (c. 75).] — The 
facilities required by above Act, s. 7, to be given for 
cairsing liquids from factories or manufacturing 
proces^ into sewers under the control of a local 
authority cannot be enforced where, thou^ the 
pipes are capable of carrving the liquids, the works 
for purification are not sufficient to deal with 
the liquids in addition to the sewage within the 
disfaict. The word ** sewers in the second 
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proviso of 8. 7 includes not merely the pipes but 
the works for purification of the sewage. — ^B rook 
V. Meltham urban Council, [1909] A. C. 438 ; 
78 L. J. K. B. 719 } 100 L. T. 818 ; 73 J. P. 363 ; 
26 T. L. R. 682 ; 63 Sol. Jo. 641 ; 7 L. G. R. 770, 
H. L. 

ii. Channels Used Solely for Carrying Off Water. 

See PubUo Health Act, 1875 (c. 66), s. 4. 

71. Water carried off by pipes — ^Effluent — 
Constructed for temporary purposes.] — ^Totten- 
ham Local Board op Health v. Button (1886), 
2 T. L. R. 828. 

72. From road Into stream.] — Durrant 

V. Branksomb Urban Council, No. 161, post, 

78. From highway to gravel pit — ^For 

watering cattle.] — (1) The word “ profit ” in Public 
Health Act, 1875 (c. 65), s. 13 (1), is not to be 
restricted to a direct money payment. Accord- 
ingly a sewer which is not made for ordin^y 
drainage purposes, but to enable the land on which 
it is ii^de to be occupied more profitably, or to 
avoid an expenditure which would otherwise have 
to be incurred in order that the occupation might 
be equally beneficial, is made for the “ profit ** of 
the owner within Public Health Act, 1875 (c. 55), 
8. 13, Sc does not vest in the local authority. So 
held, in the case of a lino of pipes laid down by the 
owner of a field adjoining a highway from a ditch 
bordering the highway to a disused gravel pit 
in the field for the purpose of supplying water to 
the cattle fed in the field. 

(2) On the authority of Croft v. Rickmansworth 
Highway Board, No. 334, post, the pit did not form 
part of the drainage system vested in the local 
authority, they had no power under Highway Act, 
1835 (c. 50), s. 67, to discharge surface water from 
the road into the pit. Sc were not entitled to enter 
upon the field in order to keep open the existing 
drain, or to make any other for the same purpose. 

It is established by Durrant v. Branksome U rhan 
Council, No. 161, ante, that the sewers to which 
the provisions of Public Health Act, 1875 (c. 55), 
apply include sewers for tlie removal of surface 
water as well as those for carrying off what is 
ordinarily termed sewage. That being so, the 
pipes constitute a sewer within the definition 
contained in Public Health Act, 1875 (c. 65), s. 4 
(Stirling, J.). — Croysdale v, Sunbury-on- 
Thameb Urban Council, [1898] 2 Ch. 515 ; 67 
L. J. Ch. 585 ; 79 L. T. 26 ; 62 J. P. 520 ; 46 

W. R. 667 ; 42 Sol. Jo. 668. 

Annotations : — As to (1) Apld. Sykes v, Sowerby U. C., [1900 

1 Q. B. 584. Consd. Yorkshire (W. 11.) lUvers Board 

V, Llnthwalte U. O. (No. 2) (1915), 84 L. J. K. B. 1610. 

Apld. Vaie v, Joy (1920), 124 L. T. 148. Befd. Thompson 

V, Eocles Ck)rpn. (1004), 68 J. P. 315. As to (2) Befd. 

Thomas v, Gower R. G., [1922] 2 E. B. 76. 

74. From lands adjoining railway.] — ^A 

railway co. whose special Act expressly incor- 
porated Railways Clauses Consolidation Act, 1845 
(c. 20), constructed land drains for the purpose of 
conveying surface water from lands adjoimng the 
railway, Sc these land drains were, withoul^ the 
knowledge or consent of the co., used by a rural 
sanitary authority to convey sewage from certain 
houses within the district of such authority 
Held : these drains were “ sewers ” within Public 
Health Act, 1876 (c. 66), but they were sewers 
made Sc used for the purpose of draining land under 
a local or private Act of Parliament within the 
second exception in Public Health Act, 1876 
(o. 55), 8. 13, Sc did not vest in the local authority ; 
Sc consequently the co. were entitled to an injunc- 
tion to restrain the sanitary authority from so 
using them. — ^L ondon Sc North Western Ry. 
Co, V. Runcoiw Rural Council, [1898] 1 Oh. 561 ; 
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67 K J. Oh. 324 } 78L. T. 343; 621. P.643 ; 46 
W. B. 484 ; 14 T. L. E. 331, 0. A. 

Klngston-Tipon-HTillCorpn. v. N. B. Ily., 

IIVIOJ 1 Co* too* 


76. From road into dltch.1 — Applts. 

were summoned by the sanitary authority of a 
borough for non-complianoe with a notice to abate 
a nuisance caused by turning slop & scullery water 
from twelve houses owned by applts., into a drain 
constructed beside a highway to receive the surface 
water of the highway, which emptied into an open 
ditch. According to the plan, deposited with the 
sanitarv authority when the houses were built by 
applts.^ jpredecessor in title, the houses should have 
been drained into cesspools, but cesspools to receive 
the slop & scullery water had not been constructed. 
No sewer had been constructed by the sanitary 
authority, by means of which the hou^s could be 
drained. The houses were separately occupied, 
& were not within the same curtilage. The justices 
made an order to abate the nuisance, by discon- 
necting the drains of the houses from the surface 
water drain, & making cesspools for the houses. 
On a case stated : — Held : the sanitary authority 
were not bound, under Public Health Act, 1875 
(c. 55), s. 15, to provide a sewer to drain applts.* 
houses ; the surface water drain, though for some 
purposes a “ sewer,’* within Public Health Act, 
1875 (c. 55), s. 4, was not a sewer into which applts. 
were entitled to empty their drains ; the nuisance 
was caused by the want of a structiu'al convenience 
within Public Health Act, 1875 (c. 55), s. 94, & 
therefore dcfts. as owners were liable. 

It is ^id that there was default on the part of 
the sanitary authority because by Public Health 
Act, 1875 (c. 55), s. 15, they were bound to sewer 
the district. But that sect, does not mean that 
they are bound to provide a sewer for every house 
in the district, for instance for an outlying cottage 
(Channell, J.). — Kinson Pottery Co. v. Poole 
CORPN., [1899] 2 Q. B. 41 ; 68 L. J. Q. B. 819 ; 81 
li. T. 24 ; 63 J. P. 580 ; 47 W. B. 607 ; 15 T. L. K. 
379, I). C. 


Anmtatiom : — Apld. Graham v. Wroughton, [1901] 2 Ch. 
451. Digtd. mlkinBon v. LlandalT 8c Dinas Fowls K. C., 
n903] 2 <^. 695 ; Wlncanton K. C. v. Parsons, [1905] 
2 K. B. 34 ; Bloor v. Beckenham U. C., [1908] 2 K. B. 
671. Bold. Leeds Sc District Worsted Dyers Sc ilnlshers’ 
Assocn. V. West Riding of Yorkshire Rivers Board (1906), 
70 J. P. 480. 


76. From quarry.] — A drain was made 

by the owner of a quarry for the purpose of col- 
lecting & carrying off surface water coming on to 
his land & preventing it from running over the 
quarry. By means of the drain the quarry could 
be more economically & conveniently worked than 
if the water were allowed to spreM over it : — 
Held : the drain was a sewer made by a person 
for his own profit within Public Health Act, 1875 
(c. 55), 8. 13 ( 1 ), & did not vest in the local authority 
of the district. — Sykes v. Sowerby Urban 
Council, [1900] 1 Q. B. 584 ; 09 L. J. Q. B. 464 ; 
82 L. T. 177 ; 64 J. P. 340 ; 16 T. L. B. 225, C. A. 


Armatations : — Oonid. Wilkinson v. Llandafl Sc Dinas Fowls 
R. D. C. (1903), 89 L. T. 462. Apld. PhUllmope v. Watford 
R. O., [1913] 2.Ch. 434 ; Yorkshire (W. R.1 Rivers Board 

e. Llnthwalte U. C. (No. * 

Oonid. Vare V. Jo] 

«. Bodes Corpn. ^ „ , 

Yorkshire Rivers Boara v. Bntterworth & Roberts (1908), 
72 J. P. 193. 


z.un. 494 ; YorKsnire (w. luvers noara 
I U. C. (No. 2) (1915), 84 L. J. K. B. 1610. 
. Joy (1920), 124 L. T. 148. BdUi. Thompson 
pn. (1904), 68 J. f. 316 ; West Riding of 


77, From houses into quarry.]— G raham 

V, Wroughton, No. 312, post. 

78, From roofs of houses.]— Wilkinson 

V. liLANDAFF As DiNAS POWIS BURAL COUNCIL, 
No. 40, ante. 

79, Agrleultural ditch for draining land.]— Phil- 
UMORB 1). Watford Eural Council, No. 128, post. 

Watercourses.] — See Sub sect. 1, B. (c), aiite. 


Sub-sect. 2.— In the Metropolis. 


A. Drains. 

* (a) In General. 

See Metropolis Management Act, 1855 (c. 120), 
8. 250 ; Metropolis Management (Amendment) Act, 
1862 (c. 102), s. 112. 

80. ** Drain ” used for drainage of premises within 
the same curtilage — Two blocks of separate 
tenements — Separated by causeway — ^Main drain 
receiving drainage from branch drains.] — Two 

blocks of buildings, belonging to the same owner & 
containing forty-six sets of apartments, were 
separated by a causeway or yard 20 feet wide, of 
which one end was closed by a wall & the other 
opened into a public thoroughfare. Access to 
one of the blocks was obtained from the causeway. 
The only access to the other block was from the 
public thoroughfare. The premises were drained 
by means of branch drains running from the sets 
of apartments into a main drain which ran under 
the causeway & communicated with a sewer. 
The premises were so constructed as to be encloi^d 
by continuous boundary walls, with the exception 
of the opening from the causeway into the thorough- 
fare : — Held : having regard to their coMtruction, 
the two blocks of building were “ premises within 
the same curtilage *’ within Metropolis Management 
Act, 1855 (c. 120), s. 2^, & therefore the main 
drain used for their drainage was a drain,** & 
not a “ sewer ** for the purposes of that Act. — 
PiLBROW V. St. Leonard, Shoreditcjh, Vestry, 
[1895] 1 Q. B. 433 ; 64 L. J. M. 0. 130 ; 72 L. T. 
135 ; 59 J. P. 68 ; 43 W. B. 342 ; 11 T. L. B. 178 ; 
14 B. 181, 0. A. 

Annotations: — Diltd* Harris v. Scnrfleld (1904), 91 L. T. 

536. Befd. Woodford U. D. C. v. Stark (1902), 80 L. T. 

685. 


81 , Separate buildings on either side of 

arcade — Central passage roofed & closed by gates — 
Drainage running down central p|^age.] — Deft, 
was the owner of an arcade consisting of a cen^tral 
passage, with a number of houses & shops on either 
side, the whole being on the property of deft., & 
there being no right of way along the passage, which 
was roofed, & could be closed by gates placed at 
each end. The drainage of the arcade was by 
means of a construction which ran down the central 
passage to a main sewer outside, receiving in its 
course 'the drainage of the houses. In an action 
brought to determine whether deft, was liable to 
keep the central construction in repair : — Held : 
the central construction was not a ** drain of & 
used for the drainage of one building only, or 
premises within the same curtilage,” & was there- 
fore a ” sewer ** within Metropolis Management 
Act, 1855 (c. 120), s. 250, & vested in & to be kept 
in repair & maintained by the vestry. — St. Martin- 
IN-THE-PlELDS VESTRY V. BIRD, [1895] 1 Q. B. 
428 ; 64 L. J. Q. B. 230 ; 71 L. T 868 ; 60 J. P. 
52 ; 43 W. B. 194 ; 39 Sol. Jo. 131 ; 14 B. 146, 


0. A. 

Annotations .•—IHstd. Pilbrow c. St. Leonard Sboreditoh 
VoBtry. [1896] 1 Q. B. 433. ApU* R* v. St. Mathew. 
Bethnal Green Vestw, [1896] 319; v. 

Scnrfleld (1904), 91 L. T. 536. Bm Webb v. Knight, 
Hedley t». Webb (1901), 70 L. J. Oh. 663. 


Effect of disconnection of pipe from main sewer.] 

— See No. 113, post. 


(b) Drainage of Group of Houses by Combined 
Operedion. 

See Metropolis Management Act, 1855 (c. 120), 
88. 73-76, 260 ; Metropolis Management (Amend- 
ment) Act, 1862 (c. 102), 8. 112. 

82. Whether drain or sewer.] — The o^er of a 
plot of ground withm the metropolitan district, on 
which he was about to build fifteen contiguous 
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Sect, 1 . — What canatitide ^^aeioers'' and ''drains^' : 

Sub-sect, 2, A, (6) cfe B,] 

houses, sent to the local board notice of his 
intention to lay down upon it a pipe drain running 
parallel to the houses, through which the houses 
would be drained into the main sewer belonging 
to the Metropolitan Board. The local board 
signified their approval of the scheme by letter 
& entered their approval in their books, but mMe 
no formal order. The owner completed the drain : 
— Held: (1) although Metropolis Management 
Act, 1865 (c. 120), 8. 74, did not give the board 
power to order drainage by a combined operation 
except in the case of existing houses, the general 
words of 8. 76 gave them this power in th^ case 
of houses about to be built ; their approval of the 
scheme was an order, & the drain in question was 
therefore a “ drain ** & not a “ sewer ’* within 
s. 250, & did not vest in the local board ; (2) Metro- 
polls Management (Amendment) Act, 1862 (c. 102), 
s. 106, does not apply to an action for an injunc- 
tion to restrain a nuisance. — ^Bateman v. Poplar 
District Board op Works (1886), 33 Ch. D. 360; 
56 L. J. Ch. 149 ; 55 L. T. 374 ; 2 T. L. R. 860, 
C. A.; svbaeguent proceedings {ISSl), 37 Ch. D. 272. 
Annotations: — As to (1) A]ild. Kershaw v. Taylor (1895). 
64 L. J. M. C. 222. Distd. K. v. St. Matthew. Bethnal 
Green Vestry, [1896] 2 Q, B. 95. Apld. Greater London 
Property Co. v. Foot, [1899] 1 Q. B. 972 ; 238 Old Ford 
Hoad, Owner e. Foot (1899), 80 L. T. 390. FoUd. House 
Property & Investment Co. tj. Grice (1911), 75 J. P. 395. 
Befd. HisrU v. Billings (1903), 89 L. T. 550. 

83. .] — In 1889 the owner of a plot of 

ground within the metropolitan district, on which 
he was about to erect a number of houses, sent to 
the local authority, the vestry, a plan which showed 
that it was proposed to drain the houses in pairs, 
one pair ’being two houses numbered 29 & 27, but 
the plan did not show any details as to the course 
or position of the particular drains of each house. 
The plan was duly passed & approved by a resolu- 
tion of the vestry. In constructing the drains of 
Nos. 29 & 27 a connection, not shown on the 
plan, was made between two gulleys at the backs 
of the houses, the consequence of which was that 
waste water from a sink in No. 27 was carried away 
through the pipe which drained No. 29. There 
was evidence that the drains of these two houses 
had been constructed under the supervision of a 
surveyor of the vestry. 

By a voluntary conveyance, in the nature of a 
deed of family arrangement, the beneficial interest 
in the leases of the two houses passed from the 
building owner to his son, & was by him conveyed 
to the trustees of his marriage settlement. 

A nuisance having arisen by reason of the 
defective condition of the drain of No. 29, it was 
contended by pltfs., the exors. of the building 
owner & the trustees of the son’s marriage settle- 
ment, that the drain of No. 29 was a sewer repair- 
able by the defts., the successors of the vestry ; — 
Held: (1) the resolution of the vestry approving 
the plan was an order for draining th6 two houses 
by a combined operation ; it m^ht be inferred, 
from the fact the plan showed no details of the 
drainage, that these details were to be left to be 
approved by the surveyor responsible for the 
supervision of the work ; & the proper inference 
to be drawn from the evidence was that the con- 
nection between the gulley of No. 27 & the drain 
of No. 29 had been so approved & the drain of No. 
29 was, therefore, not a sewer ; (2 ) if the connection 
had been wronghiUy made, pltfs., being the repre- 
sentatives of the original wrongdoer, &; not being 
purchasers for value without notice, were estopped 
as against defts. from alleging that the drain of 
No. 29 was a sewer. 


(3) The provision of sect. 83 of Metropolis 
Management Act, 1866 (c. 120), s. 83, under which 
where a drain is found on inspection to have been 
laid contrary to the directions of the local authority, 
the often^ng party is liable in a penalty & the local 
authority may require the person making the drain 
to reinstate it in accordance with their directions, 
are available against the original wrongdoers only 
& not against his successors in title. — Heaver v. 
Fulham Borough Council, [1904] 2 K. B. 383 ; 
73 L. J. K. B. 715 ; 91 L. T. 31 ; 68 J. P. 278 ; 
20 T. L. R. 383 ; 48 Sol. Jo. 354 ; 2 L. G. R. 672. 


Annotations: — As to (1) Confd. Harvey v. Busby (1906), 
95 L. T. 91. Distd. Kerahaw v. Paino Qdl3), 78 J. P, 
As to (2) Consd. Wilson’s Music & G^era' 


149. 

Co. iJ. Finsbury B. C., [1908] 1 K. B. 663. 
V. Smith. [19131 2 K. B. 455. 


ieneial Printing 
Befd. Kershaw 


84. .] — On a complaint that a pipe in 

a metropolitan borough was a nuisance & injurious 
to health, the following documents were produced 
from the custody of the metropolitan borough 
council, (a) The following application in respect 
of certain houses, including that in question 
addressed to the vestry, who were the predecessors 
of the borough council, & dated Jan. 28, 1858 : 
“ Gentlemen, being desirous to have a 9-inch 
drain made from Alfred Place to communicate 
with the public sewer in the rear of Richardson 
Street to enable me to drain the houses Nos. 30 to 
35, Nelson Street ” (in connection with one of 
which was the pipe complained of), “ also Nos. 11 
to 17, Alfred Place, I hereby request you will 
cause the drain to be made from the sewer to the 
front line of the said premises upon the payment 
of the estimated cost thereof ” ; (6) an estimate by 
the surveyor of the cost of the work applied for ; 
& (c) the cash book of the vestry duly audited 
showing an entry under the date Feb. 8, 1858, 
of a payment by appet. of this estimated cost of 
the work. No plan was in evidence as having been 
deposited with the application, nor was there 
produced any minute of the vestry sanctioning the 
application : — Held : there was evidence upon 
which the magistrate could find that the pipe 
or line of pipes was a di’ain & not a sewer, & the 
houses referred to in the application were drained 
by a combined operation of drainage under the 
order of the vestry. — House Property & Invest- 
ment Co. V. Grice (1911), 75 J. P.395 ; 9 L. O. R. 
758, D. C. 

85. Deviation from approved plan — 

Alteration of course of pipe.] — (1) Where there 
has been an order of a vestry for the drainage of 
a block of houses by a combined operation under 
Metropolis Management Act, 1855 (c. 120), s. 74, 
a deviation from the approved plan by altering 
the course of a pipe will not convert the pipe into 
a “ sewer,” provided that its character is not 
altered, & that it drains only the same group of 
houses as if the plan had been adhered to. 

(2) The order of the vestry required by Metro- 
polis Management Act, 1855 (c. 120), s. 250, for 
draining a group or block of houses by a combined 
operation need not be a formal order, but deposited 
plans signed by the surveyor of the vestry are 
sufficient. — Greater London Property Co., 
I/TD. v. Foot, [1899]#1 Q. B. 972 ; 68 L. J. Q. B. 
628 ; 63 J. P. 420 ; sub nom, 238 Old Ford Road 
(Owner op) v. Foot, 80 L. T. 390 ; 47 W. R. 
641 ; 15 T. L. R. 311 ; 43 Sol. Jo. 419, D. 0. 


ArvnoUUions : — ds to (1) Dlitd. Bullock v, Hoevo (1900), 
84 L. T. 55. FoUd. Gorriuge o. Shoreditch Corpn. (1902), 
80 L. T. 592. Heavor v. Fulham B. 0., [1904] 

2 K. B. 383. Oonid. Harvoy v, Busby (1906), 95 L. T. 
91 ; Harvey v, Jaye (1907), 97 L. T. 543. Bm. High v, 
BUiings (1903), 89 L. T. 550 ; Wilson’s Musio & General 
Prlntfii Oo._e.JB1nsbur?: B. 0, ±1901), T, JU. 

Oencrauy, P 
720. 


Frost V, Fhilham Vestry (1900), 82 L. T. 
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86. Addition of drainage of other 

premises — Within the same curtilage.] — Certain 
houses in B. street in 1853 were drained by a 
combined scheme under the order of the local 
authority. In 1889 No. 85, B. street was dis- 
connected from No. 83 & connected to its adjoin- 
ing house on the other side, No. 87. No order was 
made by the authority for this, but it was super- 
intended by their officers. In 1900, the owner of 
No. 85 erected a workshop on the garden, & the 
drainage from that, including an additional w.c., 
was connected with the drain of No. 87. This was 
superintended by resps.’ officers, &, although a 
plan had been approved by resps., the work was 
not in fact carried out in accordance with that 
plan : — Held : the drain of No. 87 did not become 
a sewer. — Gorbinge v. Shoreditch Cobfn. (1902), 
86 L. T. 592 ; 66 J. P. 565. 

AnnoUUiona : — Ezpld. Heaver r. Fulham B. C., [1904] 2 

K. B. 383. Consd. Harvey v. Busby (1906), 9a L. T. 91 ; 

Harvey v, Jaye (1907), 97 L. T. 543. 

87. Reinstatement according to 

plan.] — By Metropolis Management Act, 1855 
(c. 120), s. 85, as aiiplied by London Government 
Act, 1899 (c. 14), s. 4, a metropolitan borough 
council may, if a drain is in bad order, give notice 
requiring the owner or occuiiier to do the necessary 
works, & by Metropolis Management (Amendment 
Act), 1862 (c. 102), s. 04, if the notice is not com- 
plied with, the person offending is liable to a 
penalty. By s. 250 of the Act of 1855 the word 
“ drain ** means any drain used for the drainage 
of one building only, but also includes “ any drain 
for draining any group or block of houses by a 
combined operation under the order of any 
vestry,” & the word “ sewer ” includes all other 
sewers & drains. 

In 1884, on the application of the builder & 
owner, a metropolitan vestry made an order for 
the drainage of twelve houses & shops by a com- 
bined operation in the manner shown upon an 
approved plan. The work was done in a manner 
which seriously deviated from the plan, the houses 
having been wongly grouped & a drain from a 
workshop & four gulleys having been connected 
to the drains. In 1887 the builder & owner sold 
one of the houses to a purchaser, who purchased 
it for valuable consideration without notice that 
the drainage system was in contravention of the 
approved plan. The purchaser subsequently 
ossi^ed it for value to resps., who likewise took 
it without notice. 

In 1912 the borough council ascertained that the 
drains had not been made in accordance with the 
approved plan, & they served the original owner 
& builder, but not resps., with notice under Metro- 
polis Management Act, 1855 (c. 120), s. 83, to alter 
the drains in accordance with the approved plan. 
The notice was not complied with, & the council 
did not work themselves. Subsequently a notice 
under s. 85 of the Act was served on resps. requiring 
them to take up the “ combined drain ” & remove 
all foul & polluted earth, the line of pipes pferred 
to in this notice as a “ combined drain ” being that 
part of the line of pipes which passed under 
resps.* house, & which also took the drainage of 
some of the adjoining premises : — Held : as the 
line of pipes had, before service on resps. of the 
notice under s. 85 of the Act of 1855, been re- 
instated in accordance with the approved plan, it 
was at that time a combined drain, &, therefore, 
reaps, could not allege that it was a sewer vested 
in the local authority. — Kershaw v. Smith 
(Alfred John) & Co., Ltd., [1913] 2 K. B. 465 ; 
82 L. J. K. B. 791 ; 108 L. T. 660 ; 77 J. P, 297 ; 11 
L. G. R. 619, D. 0. 

.] — See, aUo, Nos. 107-112, post 


88. To what houses provisions for combined 
operation may be applied — ^Existing houses — 
Metropolis Management Act, 1855 (c. 120), s. 74.] — 

Bateman v. Poplar District Board of Works, 
No. 82, ante. 

gQ. Houses about to be built — ^Metropolis 

Management Act, 1855 (c. 12(h, s. 76.] — ^Bateman 
V . Poplar District Board of works. No. 82, ante. 

90. Sufficiency of order for combined operation 
— Sanction of local authority.] — Bateman v. 
Poplar District Board of Works, No. 82, ante. 

91. Power of approval entrusted to 

surveyor — Surveyor’s report approved by local 
authority .|] — Besp. having apphed to the vestry 
for permission to lay a drain according to an 
annexed plan, received from the surveyor to the 
vesti^ the following communication : ‘‘I have 

considered your application ... & have to in- 
form you that, subject to the conditions men- 
tioned below, & which I have placed upon your 
notice, that work* can be proceeded with, & I 
shall report to that effect to my vestry.** The 
vestry subsequently passed a resolution approving 
the report of the surveyor ; — Held : this was a 
sufficient “ order ’* of the vestry within Metropolis 
Management Act, 1855 (c. 120), s. 76. — Stokes 
V. Haydon (1901), 84 L. T. 531 ; 65 J. P. 756 ; 
19 Cox, O. C. 690, D. C. ; svibsequent proceedingsy 
65 J. P. p. 757, D. C. 

92. .] — Heaver v. Fulham 

Borough Council, No. 83, ante. 

93. Deposited plans signed by surveyor of 

local authority.] — Greater London Property 
Co., Ltd. v. Foot, No. 85, ante. 

* 94 . Owner requesting local authority to 

make drain — Surveyor’s estimate — Payment to local 
authority of estimated cost.] — House Property 
& Investment Co. v. Grice, No. 84, ante. 


B. Sewers. 

See Metropolis Management Act, 1855 (c. 120), 
s. 250. 

95. Drain used for drainage of more than one 
building — Unauthorised connection — With drain 
from another house.] — The duty imposed by 
Metropolis Local Management Act, 1855 (c. 120), 
8. 72, on a district board, to keep the sewers which 
are by- the Act vested in them so as not to be a 
nuisance, is not an absolute duty, but only a duty 
to use all reasonable care & diligence to keep the 
sewers in a proper condition. If , therefore, a drain, 
which was originally a private drain, has, by reason 
of another drain being connected with it, become 
a “ sewer,*’ & therefore by the Act vested in the 
district board, the board will not be liable for a 
nuisance caused by the drain, if it is shown that 
the connection was made illegally without the 
knowledge of the board, & that before action 
brought they did not know, & could not by the 
exercise of reasonable care have discovered, that 
the drain was a “ sewer.** — Bateman v. Poplar 
District Board of Works (No. 2) (1887), 37 
Ch. D. 272 ; 57 L. J. Ch. 679 ; 68 L. T. 720 ; 36 
W.R. 501; 4T.L.B. 137. 

Annotatums : — ^Reld. Stretton’a Derby Brewery Co. v. 

Derby Corpn.. [1894] 1 Ch. 431 ; Geen v. Newington 

Vestry (1898), 46 W. R. 624 ; Baron v. Portelade-by-Soa 

U. C. (1899), 68 L. J. Q. B. 949 ; Lambert v. Lowestoft 

Corpn., [1901] 1 K. B. 690. 

96. .] — ^Kershaw v. Taylor, 

No. 107, post. 

97. .] — ^Florence v. Padding- 

ton Vestry (1895), 12 T. L. R. 30 ; 40 Sol. Jo. 61. 
AnnotcUiona : — Oomd. Eliott v. Camberwell Vestiy (1896), 60 

J. P. 411. Btfd. Qieator London Property Oo. v. Foot 

(1899), 68 L. J. Q. B. 628; 238 Old Ford Road, Owner v. 

Foot (1899), 47 W. R. 541. 
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Skwbrs and Drains. 


Sect, 1, — What conefitute and drains*': 

Syb-sed, 2, Jg.] 

98. ,] — Deft, was the owner 

of four houses in the metropolis, which were 
drained into one drain by a combined operation 
under an order of the sanitary authority. The 
drain passed under pltl.’s house. Subsequently 
to the cons^ction of the drain, a pipe which 
carried off rain water from the roof of pltf.’s 
house was connected with the drain without 
an order of the sanitary authority; — Held: the 
rain water pipe was a drain used for the drainage 
of a building within Metropolis Management Act, 
1855 (c. 120), s. 250, & its unauthorised con- 
necUon with deft.’s drain converted the latter, 
at the point of junction ^ onwards, into a i^wer. — 
Holland v, Lazabus (1897), 66 L. J. Q. B. 285 ; 
61J. P.262; 13T. L. B. 207; 41 Sol. Jo. 275. 
Annatationa : — ^Folld. Geen v. St. Mary Newington, Vestryt 
[1898] 2 Q, B. 1 ; Bullock t». Reeve (1900), 84 L. T. 55. 

Goiringe v, Shoreditch Cktnhi. (1902). 86 L. T. 592. 

Billes V. Fulham B. G., [1903] 1 K. B. 829. ElVld. 
H^ver V. Fulham B. C.. [19041 2 K. B. 383 ; Kershaw v. 
Paine (1913), 78 J. P. 149. wfd. Greater London Pro- 
perty Co. V, Foot (1899), 68 L. J. Q. B. 628 ; Woodthorp 
V. Spencer &, Husbands (1899), 63 J. P. 24^ Wilkinson 
V. iJandafl & Dinas Powis R. 0., [1903] 2 Oh. 695. 


99. 


-.] — Four houses in the 


metropolis were in 1874 drained by a combined 
operation under an order of the vestry. A drain 
from the stable of an adjoining house was after- 
wards, without the knowledge of the vestry, 
connected with this drain, & the drainage from the 
stable turned into it. Subsequently a nuisance 
arose owing to the defective drainage of the four 
houses, &> the then owner of the houses, who had 
not authorised or known of the making of the 
connection with the drain from the stable, was 
required by the vestiy to abate the nuisance ; — 
Held : the unauthorised connection of the drainage 
from the stable with the drain from the four 
houses converted the latter into a sewer, & there- 
fore the owner was not liable to abate the nuisance. 
— Geen v, St. Mary, Newington, Vestry, 
[1898] 2 Q. B. 1 ; 67 L. J. Q. B. 557 ; 62 J. P. 
564; 46W.B.624. 

AnnoUtHans : — Conid. Greater London Property Co. v. 
Foot, [1899] 1 Q. B. 972. FoUd. Bullock v. lieeve (1900), 
84 L. T. 55. iSsid. Hls^ v, BUUilks (1903), 89 L. T. 55(). 
Oonsd. Silles v. Fulham B. C., [190^ 1 K. B. 829 ; Harvey 
o. Busby (190^ 95 L. T. 91 ; Heuvey v, Jayo (1907), 
97 L. T. 543: House Property Sc Investment Oo. v. Grice 
(1911), 75 J. P. 395. Befd. Wilson’s Music Sc General 
Krfntfig Co. V, Finsbury B. C. (1907), 98 L. T. 574. 

100. With sewer.] — The fact that 

the requisite sanction A approval for the m^ddng 
of a sewer in the metropolis was not obtained from 
the vest]^ or Metropohs Board of Works does not 
prevent it, when made, from being a sewer within 
the meaning of Metropolis Management Acts, Sc 
as such vested in the vestry & repairable by them. 

In 1866 the owner of a block of houses in the 
metropolis laid down a pipe to cany off the drain- 
age from them, & connected the pipe with a sewer 
belonging to the vestry in a neighbouring street, 
liiere was no evidence of any notice having been 
given to the vestry, or of any order having been 
made bv them, or of their sanction or of the 
approval of the Metropolitan Board of Works 
having been obtained, under the Metropolis 
Management Act, 1855 (c. 120), or Metropolis 
Management (Amendment) Act, 1862 (c. 102) : — 
Held : the probable inference of fact was that the 
pipe was laid with the Sanction of the vestry & 
the approval of the Metropolitan Boiurd of Works 
required by the Acts ; but whether that was so 
or not the pipe was a sewer within the meaning of 
Metropolis Management Act, 1855 (c. 120), s. 250, 
& was consequenuy vested in the vestry & repair- 


able by them.---ST. Matthew, Bethnal Green, 
Vestry v, London School Board, [1898] A. O. 
190 ; 67 L. J. Q. B. 234 ; 77 L. T. 686 ; 82 J- P- 
116, 682 ; 46 W. B. 363 j 14 T. L. E. 68, H. L. ; 
affg. S. 0. sub mm. R. v. Sr. Matthbw, Bbthnbl 
Gbbbn, Vkstbt, [1896] 2 Q. B. 819, 0. A. 
jinsiotaiiont OoDld. AprioyMd t?. Lambetb Vratry (18»6), 
66 L. 3. Q. B. 87 ; Hrtland v. Lauam (1897). 66 L. J. 

Q. B. 886 : Kershaw «. Paine (1013), 78 R 149. 

R. c. HastiugB Oorpn. (1896), 66 L. J. Q. B. 80; G^a 

u. St.Maiy.^jfln^n,Wtry. B. 1 ; 

Iiondon Property^, u. Foot §• ??? : 

238 Old Ford^Road, Ower v. Foot (1899). 47 W. R. 541 , 
Woodthorp v. Spencer & H^ban^ (1899), 63 J. P. 246 , 
Pakonbam v, Tioehurst R. D. C. (1903), 67 J. P. 448. 

101. Premises within the same curtilage.] 

— Martin-in-the-Fiblds Vestry v. Bird, 
No. 81, ante. 

1Q2, .] — ^PlLBROW V, St. liEONARD, 

Shoreditch Vestry, No. 80, a?ite. 

103. Pipe carrying off rain water.]— 

Holland v. Lazarus, No. 98, ante. 

104, ,] — Silles v. Fulham Borough 

Council, No. 160, post. 

106. .] — Reap, was the owner of a 

house forming part of a terrace & drained by a 
line of pipes into which there also ultimately 
passed the rain water falling upon part of the roofs 
of the adjoining houses on each side. There was 
no record of any order by the local authority for 
the drainage of the houses by a combined 
operation i — Held : on the authority of Silles^ v. 
Fulham Borough Council, No. 160, post, the Ime 
of pipes was a sewer & not a drain. — Kershaw y. 
Paine (1913), 78 J. P. 149 ; 12 L. G. R. 297, D. C. 

106. .] — Pemsbl & Wilson v. Tucker, 

No. 121, post. ^ . . J 

107. Drainage of group of houses by combined 

operation— Unauthorised addition of other houses.] 
— ^Where a person obtained the sanction of a district 
board to the construction of a drain for carrying the 
drainage of two houses into the sewer, & improperly , 
without the sanction of the board, connected four, 
instead of two, houses with the sewer by the one 
drain ; — Held : the drain in question was not a dram 
for draining a group of houses by a combined opera* 
tion under the order of a district board, there being 
no order sanctioning the use of one drain for four 
houses ; as it was used for the dr^nage of more than 
one house without such order, it was a “ sewer,*’ 
& not a drain,” within Metropolis Management 
Act, 1856 (c. 120), s. 250, & a subsequent owner 
of one of the houses was not estopped by the 
misconduct of the builder, of which he had no 
knowledge, from setting up as a defence to a 
summons against him for a nuisance on his premises 
arising from such drain, that it was a “ sewer,” 
& therefore repairable by the board. — Kershaw 
V. Taylor, [1896] 2 Q. B. 471 ; 64 L. J. M. C. 246 ; 
73 L. T. 274 ; 59 J. P. 726 ; 44 W. R. 28 ; 14 
R. 698, C. A. **-1 

AnruMUms :--kdS. Floronco v. Padtofi^n Vostry (1895), 

12 T. L. R. 30 ; R. V, St. Matthew, Bethnal Gwen v^try, 
[1890] 2 Q. B. 319. Coilfd. Appleyard v. Lambeth Vestry 
(1896), 66 L. J. Q. B. 27 ; Bradford v. Baetboumo Corpn. 
[1896] 2 Q. B. 205. Folld. Bullock e. Reeve (1900), 84 
L. T. 65. Wjtd. Hedley u. Webb, [1901] 2 CJh.^2e. 
Enid. Gorringo e. Shoreditch Corpn. (1902), 86 L. T. 592. 
Dlftd. Heaver v. Fulham B. 0., ri9b4] 2 jC. B. ^3. FoUd. 
Harvey v. Busby (1906), 96 L.J^ 91. Bxpld. Korshawe. 
Smith, [1913] 2 K. B. 456. B«Id, Gi»ater London Rw- 
perty Ck>> v. Foot (1899), 68 L. J. Q. B. 628 ; 238 Old 
ibid Bo^, Owner t>. Foot (1899). 47 W. R. 541 ; Wood- 
thorp e. Spencer & Husbands (1894), 63 J. P. 246 ; Pakon- 
ham t>. Ttoehurst E. D. 0. (1903), 67 J. P. 448 ; OUver v. 
Camberwell B. 0. (1904), 68 J. P. 165. 

j[ 0 g, ,] — The Metropolitan Gom- 

miflBioners of Sewers had in 1856 approved a com- 
bined system of drainage whereby the houses on 
one side of a street were to be drained in croups 
of four houses each. Before Jan. 1, 18^, the 
combined system was carried out, but in one 
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case there was an alteration from the grouping 
as sanctioned, as one group consisted of five 
houses instead of four, two houses having been 
included from the preceding group Sc one house 
being excluded from the group, Sc drained with the 
succeeding group. There was no evidence to 
show that the alteration had been sanctioned. 

A nuisance existed at one of these houses owing 
to the defective condition of the pipe draining the 
group ; — Held : the deviation from the approved 
grouping was material, &, as it had not been 
sanctioned, the pipe draining the group was not 
a “ drain ” within Metropolis Management Act, 
1855 (c. 120), s. 250, as amended by Metropolis 
Management Amendment Act, 1862 (c. 102), 

8. 112, but was a sewer, & therefore the owner of 
the house was not liable to abate the nuisance. — 
Bullock v. Reeve (1900), 70 L. J. Q. B. 42 ; 84 
L. T. 55 ; 65 J. P. 164 ; 49 W. R. 93, D. C. 

Amuitation: — ^FoUd. Harvey v, Jayo (1907), 97 L. T. 543. 

109. .] — Three adjoining houses in 

a street in the metropolis were by an order m^e 
by the local authority in 1878 on the application 
of the then owner ordered to be di'ained by a com- 
bined operation into a line of pipes at the rear of 
the houses Sc parallel thereto, & thence into a 
X)ublic sewer ; Sc four other houses in the same 
street were by an order made in 1879 on the 
application of the same owner ordered to be drained 
by a combined operation into the same line of 
pipes at the rear of the other three houses & thence 
into the same public sewer. A nuisance existed 
in a pipe underneath one of the houses of the first 
group, & it was found that the scheme of the 
drainage as carried out had been altered by takmg 
one of the houses from the second group & adding 
it to the first group, & by diverting the drainage 
of this new group under one of the houses of that 
group into a sewer in the road in front of the 
houses. Upon proceedings against the present 
owner of the house underneath which the nuisance 
existed : — Held : the adding to the firet gix>up the 
drainage of a house not included in that group as 
sanctioned by the order had converted the com- 
bined drain into a sewer. Sc the pipe in which 
the nuisance existed was therefoi‘e a “ sewer ” Sc 
not a “ drain,” within Metropolis Management 
Act, 1855 (c. 120), s. 250, & the owner of the house 
was not liable to abate the nuisance. — Harvey v. 
Busby (1906), 95 L. T. 91 ; 70 J. P. 301 ; 4 
L. G. R. 693, D. 0. 

Annotation : — FoUd. Harvey r. Jaye (1907), 97 L. T. 543. 

110, .] — A plan for the combined 

drainage of a number of houses in a road in the 
metropolis was approved by the local authority, 
showing that the houses were to be drained in 
groups of four Sc five houses, Sc that each gioup 
was to be drained into a pipe at the back of the 
group with a connecting pipe which was brought 
under one of the houses of the group Sc into 
another line of pipes under the footpath in fiont 
of the houses, which at a certain point com- 
municated with the sewer. A nuisance existed 
in a pipe under one of these houses, Sc it was found 
that the drainage as existing had been altered from 
the scheme as approved. As sanctioned, the 
group consisted of four houses. Sc the connecting 
drain or pipe was brought under the house No. 49. 
As existing, one house had been taken from the 
group at one end Sc two houses added at the other 
end, the group thus consisting of five houses 
inat^d of four as sanctioned. Sc the drainage 
was brought out imder No. 61 instead of No. 49 ; 
but otherwise file drainage of the whole houses 
passed into the same line of pipes into the sewer 
at the same point as before. The nuisance arose 


through the pipe under No. 51 being defective ; — 
Held : the alteration in the scheme of drainage of 
the group, thereby another house was added 
to the group ^ the drainage was brought imder a 
different house from that sanctioned by the plan, 
was a matei^ alteration which converted that 
which was before a drain into a sewer. Sc the owner 
was not liable to abate the nuisance. — ^Harvey v. 
Jaye (1907), 97 L. T. 543 ; 71 J. P. 473 ; 5 L. G. R. 
967, D. C. 

111. With sanction of Commissioners of 

Sewers — Interpretation of Metropolis Management 
Act, 1866 (c. 120).] — A drain was constructed in 
the metropolis in 1839 for draining a group of 
houses by combined operation, Sc was a “ sewer ” 
within Metropolis Management Act, 1863 (c. 120), 
s. 250, Sc so repairable by the vestry of the parish, 
unless constructed before Jan. 1, 1856, ” with 
the sanction or approval of the Metropolitan 
Comrs. of Sewers ” within meaning of Metropolis 
Management (Amendment) Act, 1862 (c. 102), 

8. 112 ; — Held : the expression “ Metropolitan 
Oomrs. of Sewers ” in the latter Act refers to the 
Metropolitan Comrs. of Sewers created in 1848 
by 11 & 12 Viet. c. 112, Sc does not include Comr^ 
of Sewers having authority in the metropolis 
previously to that Act, Sc the drain was therefore 
a ** sewer ” within Metropolis Management Act, 
1855 (c. 120), Sc repairable by the vestry. — 
Appleyard V. Lambeth Vestry (1897), 66 L. J. 
Q. B. 347 ; 76 L. T. 442 ; 01 J. P. 276 ; 45 W. R. 
370; 13 T. L. R. 289, C. A. 

112. Power of approval entrusted to sur- 

veypr — Insufficient proof of approval or order of 
local authority.] — In 1868 the owner of certain 
houses applied in pursuance of Metropolis Manage- 
ment Act, 1855 (c. 120), for permission to drain 
the houses by means of a combined drain. The 
application was filed in a book Sc signed by the 
surveyor of the sanitary authority as approved, 
in pursuance of a resolution passed by such 
sanitary authority authorising the surveyor “ to 
grant applications for house drainage when they 
are reg^ar, involving no special point for the 
consideration of the board.” There was no other 
evidence of the approval of the sanitary authority 
or of an order : — Held : the pipe draining the 
houses was a sewer Sc not a drain. — H igh v. 
BilmngS* (1903), 89 L. T. 550 ; 67 J. P. 388 ; 1 
L. G, R. 723, D. 0. 

Annotation :—Cojad. House Properly & Investment Co. v. 

Grice (1911), 75 J. P. 395. 

.] — See, generally i Sect. 1, sub-sect. 2, 

A. (6), ante. 

113. Disconnection of pipe from main sewer — 
Whether pipe becomes drain.]— A pi^ carrying 
the sewage of two houses in a metropolit^ parish 
into the main sewer was vested in Sc repairable by 
the vestry under Metropolis Management Act, 
1855 (c. 120), being a “ sewer ” within the definition 
of that word in Metropolis Management Act, 1855 
(c. 120), s. 250. Subsequently the owner of one 
of the houses disconnected his sewitge, so that 
thereafter the pipe was “ used for the drainage of 
one building only ” within the definition of 
“ drain ” in the same sect. : — Held : the pipe 
did not, upon such disconnection taking place, 
become a drain repairable by the owner of the house 
still served by it, but remained a sewer vested in 
Sc repairable by the vestry. — Sr. Leonard, Shore- 
ditch, Vestry v. Phelan, [1896] 1 Q. B. 633 ; 
65 L. J. M. 0. Ill ; 74 L. T. 286 ; 60 J. P. 244 ; 
44 W. R. 427 ; 40 Sol. Jo. 374, D. C. 


AnnotoHofis : — Conad. ^ 
66 L. J. Q. B. 97. , 
(19131 2 K. B. 455.^ 
(1903), 67 J. P. 448. 


)yard o. Lamboth Vestry (1806), 
i. St DIstd. Eersbaw e. Sixii% 
, Pakenbam v. Tloeliutst R. D. C. 
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Sewees and Drains. 


Sect* 1. — What constitute “ sewers'* and ** drains" : 
Sitb-sect, 2, B * ; svh-secis, 3 d: 4. Sect, 2 : Sub- 
sect, 1, A, <fc B, (g),] 

114. Sewer made without approval of requisite 
authorities — ^Whether sewer within Metropolis 
Management Act, 1855 (c. 120).] — St. Matthew, 
Bethnal Green, Vestry v, London School 
Board, No. 100, ante. 


Sub-sect. 3. — In the City op London. 

See City of London Sewers Acts, 1848 (c. clxiii) ; 
1861 (c. xci). 

115. City of London Sewers Act, 1848 (c. clxill), 
8. 61 — “ Nearest common sewer.*'] — In above 
sect., dealing with the city of London sewers, 
“ nearest common sewer ** means the nearest 
which the house owner can, by exercising his 
ordin^ proprietary rights, get at, & not necessarily 
that literally nearest. When an insufficient ^ain 
ran under a neighbour’s house to the sewer that 
was literally nearest : — Held : the Comrs. of Hewers 
were entitled to require the owner to construct 
a drain communicating with a sewer which, though 
farther off, had no house or other private property 
intervening. — ^Bathard v, London Sewers Comrs. 
(1889), 54 J. P. 136, D. C. 


'Sub-sect. 4. — In the Dominions, 
Dependencies, Colonies, etc. 

See Cases mfra. 


Sect. 2.— VESTING OF SEWERS IN LOCAL 
AUTHORTIIES. 

Sub-sect. 1. — Outside the Metropolis. 

A, In General, 

See Public Health Act, 1876 (c. 66), s. 13. 

116. Effect of sewer being vested in local 
authority — What rights conferred — Absolute pro- 
perty in subsoil.] — The usual clause in local Acts 
vesting sewers in the sewer authority confers an 
absolute property in that part of the subsoil 
occupied by any sewer, & not merely an easement 
or right of sewerage. — T aylor v, Oldham Corpn. 
(1876), 4 Ch. D. 396 ; 46 L. J. Ch. 106 ; 36 L. T. 
696 ; 26 W. R. 178. 

AimoUdicms: — Befd. Baird v, Tunbridge Welle Corpn.. 
[1894] 2 Q. B. 867 ; Be Brewer &: Hankins’s Contract 
(1899), 80 L. T. 127 ; Escott v. Newport Corpn., [1904] 
2 K. B. 369 ; Pemeel & Wilson v. Tucker, [1907 J 2 Ch. 191 . 
Xentd. Be Boulton’s Trusts (1882), 51 L. J. Ch. 493 ; Be 
New Callas (1882), 47 L. T. 176 ; Mid. lly. v. Watton 
(1886), 17 Q. B. D. 30 : Northam Bridge Ck>. v, R. (1886), 
55 L. T. 769 ; Rlchi^ v, Kessick (1^8), 57 L. J. M. C. 
48 ; R. V, Goole L. B., [1891] 2 Q. B. 212 ; Hill v. Wallasey 
L. B., [1894] 1 Ch. 133; West Hartlepool Corpn. e. 
Robini^n (1897), 75 L. T. 677 ; Ystradyfodwg & Ponty- 
pridd Main Sewerage Board v. Bensted, [1906] 1 E. B. 
294 ; Thurrock Grays & Tilbury Joint Sewerage Board v. 
Thames Land Co. (1925), 90 J. P. 1. 

117 . Limited right of ownership.] — 

A.-G. V, Dorking Union, No. 308, post, 

118. .] — A, loc€il board under 

Public Health Act, 1876 (c. 66), have only a 
qualified property in the sewers within their 


district, & cannot prevent persons who have 
acquired a prescriptive right to use them from so 
domg unless they provide other sewers equally 
effectual. — R. v, Staines Local Board (1888), 60 
L. T. 261 ; 63 J. P. 368 ; 6 T. L. R. 26, D. 0. 
AnnotaHans :—Retd, Kirkheaton District L. B. v, Aiuley, 
[1892] 2 Q.B. 2741 Southall Norwood U. D.C.v. Middlesex 
County Counoil (1901), 83 L. T. 742 : Harrington v. 
Derby Corpn., [1905] 1 Ch. 205. Xentd. Thames Con- 
servators V. Gravesend Coran., [1910] 1 K. B. 442 : 
Waltham Holy Cross U. D. C. v. Lee Conservancy Board 
(1910), 103 L. T. 192 ; Roohford R. C. v. Port of London 
Authority, [1914] 2 K. B. 916; Berton v. Alliance 
Economic Investment Co., [1922] 1 K. B. 742. 

119. Interest in iand within Land 

Clauses Acts.] — The predecessors of pltfs. under 
certain private Acts constructed a sewer on 
private land belonging to a railway co. No notice 
to treat was given to the co., nor was any compensa- 
tion paid to them by pltfs.’ predecessors. Less 
than twenty years after the construction of the 
sewer, which had become vested in pltfs., the 
railway co. constructed an embankment over the 
sewer, & it subsequently becoming necessary to 
repair the same pltfs. had to make an open cutting 
through the embankment in order to obtain access 
to the sewer : — Held : pltfs. were not entitled to 
compensation under Lands Clauses (Consolida- 
tion) Act, 1845 (c. 18), 8. 68, or Railways Clauses 
(Consolidation) Act, 1845 (c. 20), ss. 6, 16, by reason 
of the railway co. havi^ constructed the embank- 
ment over the sewer, inasmuch as pltfs. had not 
any particular right of access, but simply a right 
of access to defts.’ land to repair the sewer. — 
Birkenhead Corpn. v, London & North 
Western Ry. Co. (1885), 15 Q. B. D. 572 ; 
65 L. J. Q. B. 48 ; 60 J. P. 84, C. A. 

Annotations: — Befd. Bradford v. EaRtbourno Corpn., [1896] 

2 (i. B. 205 : Thurrock Grays & Tilbury Joint Sewerage 
Board v. Goldsmith (1914), 79 J. P. 17. 

120. Effect of unauthorised connection — 
Whether sewer on injured owner’s property vests 
in local authority.] — H edley v, Webb, No. 5, ante, 

121. Single private drain vesting in local autho- 
rity — Effect of Public Health Acts (Amendment) 
Act, 1890 (c. 69), s. 19.] — Under part of the 
premises contracted to be sold ran a drain into 
which opened the drains of two adjoining houses : — 
Held : this drain was a sewer, & was vested in the 
local authority under Public Health Act, 1876 
(c. 55), 8. 13 ; Public Health Acts (Amendment) 
Act, 1890 (c. 69), s. 19, did not prevent it from 
vesting ; vendor was therefore unable to convey 
all that he had contracted to sell ; & he had not 
made a good title. — ^Pemsbl & Wilson v. Tucker, 
[1907] 2 Ch. 191 ; 76 L. J. Ch. 621 ; 97 L. T. 86 ; 
71 J. P. 547. 

B, Statutory Exceptions, 

{a) Sewers Made for Private Profit, 

See Public Health Act, 1875 (c. 66), s. 13. 

122. Sewer made by land owner — Development 
of land by building houses.] — A cton Local Board 
V, Batten, No. 16, ante, 

123. .] — Bonblla V, Twickenham 

Local Board of Health, Holmes v. Tv\£icken- 
HAM Local Board of Health, No. 151, post, 

124. Imposition of voluntary sewerage 

rate.] — Sewers made by a landowner for the pur- 
pose of draining a town, the greater part of which 


PART I. SECT. 1, SUB-SECT. 4. 

b. JDiMi running partly through 
United States terrUory ,] — The fact that 
a ditch constructed In iuteuded com- 
pliance with the provisioiiB of Land 
Act (O. 8. B. C. 1888), s. 41, runs partly 
throng United States territory, does 
not cd itself prevent the diton from 
being a good dltoh within the Act. — 
QoWKtv, Pettijobn (1902), 9 B. C. R. 


118.— CAN. 

c. Application of Public Works 
Act, 1876 — To drain which was a 
natural watercourse ,} — ^Aitohesox v, 
Waitaki County (1878), 0. B. & F. 
52. — N.Z. 

d. Bum,} — Gzasgow, Yoker &; 
Clyubbank Ry. Co. v, Maoindob 
(1896), 24 R. (Ct. of Sees.), 160.— SCOT. 


e. Finance Act, 1921, a. 34 — 
Construction of word ** aciacr.”] — The 
word “ sewer ” used In the above 
seot. is used In its ordinary limited 
sense, & not as including the whole 
sewerage system maintained by a local 
authority. — Summbbs (H.M. Inspbotob 
OF Taxbs, Rbnfbbwbhirb) V, Rbn- 
FKBW County Council, [1925] S. 0. 
H8.-S0OT. 
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stood on his lands, & for the use of which sewers 
he levied & was paid a sewer rate by all persons 
whose houses were connected with his sewers, 
are sewers made by him “ for his own profit ” 
within the exception in Public Health Act, 1875 
(c. 66), s. 13, &, consequently, such sewers do not 
vest in the local authority. — ^Minehead Local 
BOABD V, Luttrell, [1894] 2 Ch. 178 ; 63 L. J. Ch. 
497 ; 70 L. T. 446 ; 42 W. R. 667 ; 8 R. 379. 
Annotationa : — Diitd. Vowles v. Colmer (1895), 64 L. J. CJh. 
414. Apld. Ooysdalo v. Sunbury-on-Thames U. C., 
[1898] 2 Ch. 515. Consd. Sykes v. Sowerby U. C., [1900] 

1 Q. B. 584. Polld. Varo v. Joy (1920), 124 L. T. 148. 
Befd. Bradford v. Eastbourne Oorpn., [1896] 2 Q. B. 205 ; 
Thompson v. Eccles Corpn. (1904), 68 J. P. 315 ; York- 
shire (W. R.) Rivers Board v. Llnthwalto U. C. (1915), 
84 L. J. K. B. 1610. 

125. Intention to be recouped for 

outlay— Fixed charge for permission to connect 
drains.] — Where a landowner is laying out a 
building estate, & has constructed a sewer for the 
sole purposes of his own property, but with the 
intention of being recouped for his outlay, although 
he makes a fixed charge for the permission to 
connect drains with his sewer, the sewer will, 
nevertheless not be made “ for his own profit ** 
within exception in Public Health Act, 1875 (c. 55), 
s. 13 (1), but will vest in the local authority. — 
VowLES V. Colmer (1895), 04 L. J. Ch. 414 ; 72 
L. T. 389 ; 13 R. 583. 

Annotations: — Distd. Varo v. Joy (1920), 124 L. T. 148. 
]^fd. Tlttcrton v. Kingsbur}' Collieries (1911), 104 L. T. 
569. 

126. Merely for sanitary purposes.] — A 

sewer made by a landowner for the sole purpose 
of draining houses erected by him on his own land 
is not made by him “ for his own profit ” within 
the exception in Public Health Act, 1875 (c. 55), 
s. 13, & consequently such a sewer vests in the 
local authority. — Ferrand v. Hallas Land & 
Building Co., [1893] 2 Q. B. 135 ; 02 L. J. Q. B. 
479 ; 69 L. T. 8 ; 57 J. P. 092 ; 41 W. R. 580 ; 
37 Sol. Jo. 493 ; 4 R. 430, C. A. 

Annotations: — Consd. Minebead L. B. v. Luttroll, [1894] 

2 Ch. 178. Folld. Vowles v. Colmer (1895), 64 L. J. Ch. 
414. Apld. Cniysdale v, Sunbury-on -Thames U. C., 
[1898] 2 Ch. 515. Consd. Tltterton v. Kingsbury Collieries 
(1911), 104 L. T. 569. Distd. Varo v, Joy (1920), 124 L. T. 
148. Md. Beckenham U. D, C. v. Wood (1896), 60 J. P. 
490 ; Bradford v. Eastbourne Corpn., [1896] 2 Q. B. 205 ; 
Sykes v. Sowerby U. C., [1900] 1 Q. B. 584 ; Wilkinson v. 
Llandaff & Dinas Powls R. C., [1903] 2 Ch. 695 ; Kingston- 
upon-Hull Corpn.‘r.N.E.Ry.,ll915] 1 Ch.456 ; Yorkshire 
(W. R.) Rivers Board v. Linthwait-e U. C. (1915), 84 L. J. 
K. B. 1610. Mentd. Nash v. Hullinsliead, [1901] 1 K. B. 
700. 

127. .] — Russell v. Knight & 

M'Donald (1894), Times, May 9. 

128. Agricultural ditch.]— An agricultural 

ditch made by the landowner for the sole purpose 
of Gaining his land & fed by surface water alone 
comes within Public Health Act, 1875 (c. 66), 
8. 13 (1), as a sewer made by a pei’son for his own 
profit, & does not vest in the local authority. 

By the conveyance on sale to defts. of a piece 
of land forming part of the site required by them 
for a pumping outfall for sewage, there was also 
granted the free right of passage & running of 
water from the piece of land through a drain or 
watercourse drawn on a plan to the conveyance, 
dofts. cleansing, repairing, or renewing the same 
so as not to cause a nuisance. Defts. allowed part 
of the sewage effluent from their farm to flow on 
to the lands of pltf . & into the channel or drain in 
question, & justified it by express or implied grant 
from their vendor & aliso under Jbheir statutory 
powers : — Held : on the construction of the deed, 
there was no express or implied grant of the right 
to discharge the effluent on to pltfs.* land, & pltfs. 
were entitled to an injunction to restrain defts. 
from peimitting any sewage effluent to be dis- 
J. — ^VOL. XLT. 


charged into the ditch or sewer, but the operation 
of the injunction would be suspended for six 
months. — I^llimorb r. Watford Rural 
Council, [1913] 2 Ch. 434 ; 82 L. J. Ch. 614 ; 109 
L. T. 616 ; 77 J. P. 453 ; 57 Sol. Jo. 741 ; 11 
L. G. R. 980. 

129. To carry oft surface & slop water.] — 

Kingston-upon-Hull Corpn. v. North Eastern 
Ry. Co., No. 293, post, 

130. Pipe for carrying oft superfluous 

water.] — Russell v, Knight & M‘Donald (1894), 
Times, May 9. 

131. To secure more profltable occupation 

of land.] — Croysdale v, 8unbury-on-Thames 
Urban Council, No. 73, ante. 

132. To avoid expenditure otherwise 

necessary.] — CrotsdaijeiJ v. Sunbury-on-Thames 
Urban Council, No. 73, ante. 

133. To divert surface water running on 

to land.] — Sykes v. Sowerby Urban Council, 
No. 76, ante. 

134. To carry oft trade refuse.] — In 1863 

a piece of land adjacent to a river was laid out 
by the owner for the purpose of erecting wooUen 
mills under ground leases granted by him, & he 
constructed a main sewer or drain for the purpose 
of carrying of! the trade refuse from the mills, 
when erected, into the river. Subsequently six 
mills were erected on the land, & later on some 
hundred water closets in the mills for the use of 
the employees were connected with the sewer, 
with the result that a continuous fiow of polluting 
liquid within Rivers Pollution Prevention Act, 
187Q (c. 75), s. 4, passed into the river. There was 
no evidence that tlie landowner had laid out the 
land as an ordinary building estate, or that any 
dwelling houses were connected with the sewer 
except one, for the drainage of which house into 
the sewer the owner agi‘eed in 1864 to pay, & did 
pay to the owner of the sewer, a renW of 5s. a 
year. 

In 1891 defts., the local sanitary authority for 
the district through which the sewer ran, entered 
into an agreement, for valuable consideration, 
with the then owners of the sewer, under which 
defts. acquired a right to use the sewer for the 
drainage of some houses within their district, 
subject to the rights of user of the sewer by the 
mill owners & their employees. Pltfs., the 
sanitary authority, under Rivers Pollution Pre- 
vention Act, 1876 (c. 75), complained that defts. 
caused & knowingly permitted to flow through 
the sewer into the river, the aforesaid polluting 
liquid from the six mills, contrary to sect. 4 of 
the Act, & the judge granted an injunction for- 
bidding a further commission of the offence : — 
Held : the sewer had been made by the landowner 
for his own profit within Public Health Act, 1876 
(c. 66), 8. 13, & consequently did not vest in defts. ; 
defts. were not, by reason of the agreement of 1891, 
guilty of an offence under Rivers Pollution Pre- 
vention Act, 1876 (c. 75), s. 4.— Yorkshirb W. R. 
Rivers Board v. Linthwaite Urban Council 
(No. 2) (1915), 84 L. J. K. B. 1610 ; 113 L. T. 647 ; 
79 J. P. 433 ; 13 L. G. R. 772, D. 0. 

135. With assent of adjoining owners— 

Expectation of contribution to cost by persons con« 
nectlng drains — & of Increase in value of sewer.] — 
Where a landowner made a sewer with the as^nt 
of the adjoining owners & the local authority in a 
private road in the expectation that persons con- 
necting with it would contribute thereto, & in the 
hope that its value would increase, which would 
be to his profit when it was taken over by the local 
authority : — Held : the sewer was one made by 
a person for his own profit, & it did not vest in the . 

0 
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Sect. 2. — Vesting of sewers in local authorities : St4b- 
sect* If B* (a)f {h) <8: (c); sub-sects* 2 & S* 
Sect* 3; Sub-sect* A*] 

local authority but came within the exception in 
Public Health Act, 1876 (c. 55), s. 13. — Vare v, 
Joy (1920), 124 L. T. 148 ; 85 J. P. 29 ; 18 L. G. R. 
712. 

136. Drain running into cesspool.] — A drain 
running under the gardens of certain houses into 
a cesspool held not to be a “ sewer made by a 
person for his own profit,*’ &> therefore it vested 
m the local board. — Pinnock v, Waterworth 
(1887), 3 T. L. R. 663 ; 61 J. P. Jo. 248. 

Annexation : — ^Refd. Bradford v* Eastbourne Oorpn., [1896] 

2 Q. B. 205. 

137. Meaning of ** profit ” — Whether restricted 
to direct money payment^ — Croysdalb v* Sun- 
bury-on-Thambs Urban (5ouncil, No. 73, ante* 

(b) Sewers Made Under Special Act for 
Improving Land. 

See Public Health Act, 1876 (c. 66), s. 13. 

188. Under Private Inolosure Act — Brook.] — 

A brook, the water of which was supplied by the 
drainage, natural & artificial, of a considerable 
area of cultivated soil belonging to private 
in^viduals, received at the lower end of it, near 
a river into which it flowed, the drains of two or 
three inhabited houses. By General Inclosure 
Act, 1891 (c. 109), s. 10, the Comrs. are to set 
out & appoint private roa<h , . . . drains, 
watercourses, etc., & the same shall be made 
& supported & kept in repair at the expense 
of the owners of the lands, directed to be 
divided & inclosed, in such proportions as the 
Comrs. shall direct. In 1809, Conus, acting under 
a local Inclosure Act by their award set out this 
brook, among others, as a “ public drain or water- 
course” & dr^cted that all such drains should be 
made, scoiued, & kept in repair at the expense of 
the proprietors of the lands, divided & inclosed by 
virtue of the Act, in equal proportions. They also 
cleared out the channel of the brook, & in various 
places widened & deepened it to render it more 
efficient as a means of draining a portion of the 
tract of land which was subject to the provisions 
of their Act. Afterwards two of the landowners, 
for their own convenience, altered the course of 
the stream, by cutting artificial channels for short 
distances. The brook is within the limits of 
the Locfd Board of G., & it having become a 
nuisance, a mandamus issued to them to clear, 
cleanse, empty & keep it : — Held : it was not a 
” sewer ” within Public Health Act, 1848 (c. 63), 
& therefore was not vested in the IxK:al Board of 
Health under Public Health Act, 1848 (c. 63), 
s. 43. 

Qy,. : whether, supposing the brook to be a 
sewer, it was within the exception in Public Health 
Act, 1848 (c. 63), s. 43, of “ sewers made & used 
for the purpose of draining, preserving, or improv- 
ing land under any local Act of Parliament.” — 
R. V. Godmanchester Local Board G866), L. R. 
1 Q. B. 328 ; 5 B. & 8. 936 ; 35 L. J. Q. B. 125 ; 
14 L. T. 104 ; 30 J. P. 164 ; 14 W. R. 375 ; 122 
B. R. 1078, Ex. Ch. 

AnnotaHona: — ^Refd. Cleckhoaton Industrial Self-Help Boo. 

V. Jackson (1866), 14 W. U. 05U ; L. &; N. W. By. «. 

Bunoorn R. C., [1898] 1 (jh. 34 ; Pearce v* Croydon B. 1). C. 

(1910), 8 L. Q. 909. . 

189. Purposes lor which Act must be passed— 
Whether exclusively for purposes of statutory 
exception.]— London ^ North Western Ry. Co. 
V. Runcorn Rural Council, No. 74, ante. 

140. To what drains exception applies— Drains 


made in exercise of powers.] — London & North 
Western By. Co. v, Runcorn Rural Council, 
No. 74, ante* 

141. Drains made in performance of 

statutory duties.] — ^London Sc North Western 
Ry. Co, v* Runcorn Rural Council, No. 74, 
ante. 

(c) Sewers Under the Avihority of Commissioners 
of Sewers. 

See Part III., post* 


Sub-sect. 2. — In the Metropolis. 

See Metropolis Management Act, 1856 (c. 120), 
8S. 69, 89, 135, 137, 148, sched. D. ; Metropolis 
Management (Amendment) Act, 1862 (c. 102), 
s. 28 ; Local Government Act, 1888 (c. 41), s. 40 (8) ; 
London Government Act, 1899 (c. 14), s. 4 ; City 
of London Sewers Acts, 1848 (c. clxiii) ; 1851 
(c. xci) ; 1897 (c. cxxxiii). 

142. Rights conferred by vesting statutes — ^No 
right as owners of land.] — The Metropolitan Board 
of Works & district boards cannot be treated as 
being clothed with the rights or obligations of the 
owners of land ; their rights Sc obligations are 
conferred, imposed Sc defined by the statute. — 
StAINTON V* WOOLRYCH, StAINTON V* METRO- 
POLITAN Board op Works /& Lewisham District 
Board of Works (1857), 23 Beav. 225 ; 26 
L. J. Ch. 300 ; 28 L. T. O. S. 333 ; 21 J. P. 180 ; 
3 Jur. N. 8. 257 ; 63 E. H. 88 ; sub nom* Stainton 
V. Metropolitan Board op Works, 6 W. R. 305. 
Annotations: — Refd. New Bivor (Do. v. Johnson (I860), 

29 L. J. M. O. 93 ; B. v. Metropolitan Board of Works 

(1863), 32 L. j. Q. B. 105 ; MUward v* Boddltch L. B. of 

Health (1873), 21 W. B. 429. 

143. Right of support.] — M etropolitan 

Board op Works v. Metropolitan By. Co., No. 
263, post. 

144. Obligations conferred by vesting statutes — 
No obligations as owners of land.] — Stainton v. 
WooLRYCH, Stainton v. Metropolitan Board 
OP Works Sc Lewisham District Board op 
Works, No. 142, ante. 

145. What sewers vest — Wall protecting land 
from inundation.] — (1) A marsh wall or embank- 
ment that keeps back the river Thames at high 
water from inundating the Isle of Dogs, Sc through 
which sewers pass which drain the isle at low 
water, is ” a sewer ” within Metropolis Manage- 
ment Act, 1855 (c. 120), s. 204, which gives power 
to the district board of works in whom any sewer 
is vested to remove any building erected thereon 
without their consent. 

(2) Qu. : whether the marsh wall was vested in 
the district board under sect. 68 Sc Sched. A., or 
in the Metropolitan Board of Works under sect. 
136, Sc Sched. D. ; but the latter never having 
exercised any jurisdiction over it. Sc the district 
board being de facto in the exercise of that juris- 
diction : — Held : the marsh wall was vestec^in the 
district board. 

(3) Sernble : a house, built with foundations 
placed on the surface, without any digging out, is 
within sect. 76, which enacts, “ that before begin- 
ning to lay or dig out the foundation of any house 
seven days’ notice shall be given to the district 
board.” — ^Poplar Board op Works v* Knight 
(1868), E. B. Sc E. 408 ; 28 L. J. M. 0. 87 ; 81 
L. T. O. S. 176 ; 22 J. P. 401 ; 6 Jur. N. S. 196 ; 
120 E. R. 561. 

146. Sewer made without proper autho« 

rlty.]— St. Matthew, Bethnal Green Vestry v. 
London School Board, No. 100, ante. 
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SuB-sBCT. 3 . — In the Dominions, 
Dependencies, Colonies, etc. 
See Oases infra. 


Sect. 3.— CONSTRUCTION, ALTERATION AND 
REPAIR OF SEWERS. 

Sub-sect. 1. — Outside the Metropolis, 

A, In General, 

See Public Health Act, 1875 (c. 65), ss. 15. 18. 

147. Duty to construct — ^Development of build- 
ing estate.] — ^An owner of land in a rural sanitary 
district, who proposed to lay it out as a buildi^ 
estate & to erect on it blocks of houses arranged in 
streets deposited with the local authority plans of 
the proposed buildings, from which it appeared that 
each of the houses was to be drained with a separate 
drain ending in the middle of one of the proposed 
new streets. The local authority refused to 
approve the plans unless the owner would under- 
take to construct at his own expense the sewers 
with which the drains were intended to com- 
municate, & also the necessary main outfall sewer : 
— Held : the local authority were not entitled to 
attach such a condition to their approval. 

When the houses are going to be occupied or are 
being occupied, then the district council will be 
called upon perhaps to make a sewer down the 
centre of the street. I do not know about that, 
but they certainly would not be called upon until 
then to make the outfall (Lord Esher, M.R.). — 

R. V, Tynemouth Rural District Council, 
[1896] 2 Q. B. 451 ; 65 L. J. Q. B. 545 ; 75 L. T. 
86 ; 60 J. P. 804 ; 12 T. L. R. 636 ; 40 Sol. Jo. 
667, C. A. 

Annotations : — ^Beld. Titterton v, Kingsbury Collieries (1911), 

104 L. T. 569. Mentd. Smith v, Chorley District Council, 

11897] 66 L. J. Q. B. 427 ; White v, Sunderland Corpn. 

(1903), 88 L. T. 592. 

148. Disposal of trade effluents — Rivers 

Pollution Prevention Act, 1876 {c, 75).] — The 
duty of a local authority, under Public Health 
Act, 1876 (c. 65), s. 15, to make such sewers as may 
be necessary for effectually draining their district 
for the purposes of that Act, cannot be enforced 
by an action for inandamue brought by a private 
person ; the only remedy for neglect of the duty 
is that given by Public Health Act, 1875 (c. 65), 
s. 299, a complaint to the local government board. 

[Rivers Pollution Prevention Act, 1876 (c. 75)] 
provides that there shall be an outlet in some form 
or other for what I may call manufactory refuse ; 
but contemplating the case which might readily 
arise where some manufacturer would be yovj glad 
to throw upon the rates the necessity of getting rid 
of his own refuse, it provides also, with reference to 
that obligation to get rid of the refuse, that where 
the drainage system of a district is “ only sufficient 
for the requirements of their district ** there shall 
not be an obligation to get rid of the refuse of a 
manufacturer who ought to get rid of the refuse 
which he is himself creating (Lord Halsbury, C.). 
— ^Pasmore v, Oswaldtwistle Urban Council, 
[1898] A. 0. 387 ; 67 L. J. Q. B. 635 ; 78 L. T. 
669 ; 62 J. P. 628 ; 14 T. L. R. 368, H. L. ; affg. 


S. 0. evib nom, Peebles v, Oswaldtwistle Urban 
District Council, [1897] 1 Q. B. 626, 0. A. 
Annotations A^d. Jones v. Barking U. D. O. (1898), 15 

T. L. H. 92. Conid. Baron v, Portslade-by-Sea U. C. 
(1899), 68 L. J. Q. B. 949 : Harrington v, Derby (Doipn., 
£1905] 1 Oh, 205 ; Brook v, Heltham U. O., [1908] 2 K. B. 
780 : West Ridi^ of Yorkshire KiTers Board r. Butter- 
worth &, Roberts (1908), 72 J. P. 193. Befd. St. Mary 
Islington Ves^ v, Hornsey U. D. O. (1899), 80 L. T. 746 ; 
Eastwood V. Honley U. C., [1900] 1 C3i. 781 : Southall, 
Norwood U. D. O. v, Middlesex Ck>unty Counoii (1901), 83 
L. T. 742: West Riding of Yorkshire Rivers Boara v. 
Gaunt (1902), 67 J. P. 183 ; Haedioke v, Friem Barnet 

U. O., [1904] 2 K. B. 807 : West Riding of Yorkshire 
Rivers Board v, Preston (1904), 92 L. T. 24 ;"Waltham Holy 
Cross U. D. C. V. Lee Ck)nservanoy Board (1910), 103 L. T. 
192. Mentd. Devonport Corpn. v, Tozer, [1902] 2 Ch. 182 ; 

^ B. 317 ; Hulme v. 


Ferranti, [1918] 2 
lleries, [19211 3 K. B 


1 K. 


IL V, Stepney (Joipn., [1902] _ . 

” '* '' K. B. 426; Turner v, Kingsbury (301- 

169 ; R. V, Poplar B. C. (No. 1), 


[1922] i'K.'k 72 : W^aghbfn w. C^blUsoh (1922), 127 L. 

8 ^ Britannia Hygienic Laundry Co„ [1923] 

' 149. Outlying houses.] — Kinson Pottery 

Co. V, Poole Corpn., No. 75, ante, 

Enforcement.] — See Sub-sect. 1, C., post, 

150. Power to alter — Whether including power 
to stop up.] — Stamford Brook was originally a 
natural watercourse draining the districts of 
Acton & Hammersmith. It was formed in its 
upper portion of two streams known as West 
Branch & East Branch, the greater portion of 
West Branch being entirely within the parish of 
Acton, which is itself outside the Metropolitan 
area. The point of junction between East Branch 
& West Branch, & East Branch itself, & the united 
streams below the point of junction, were all within 
the local area which by Metropolis Management 
Act, 1855 (c. 120), passed, with the sewers comprised 
in it, into the jurisdiction of the Metropolitan 
Board of Works. The Metropolitan Board of 
Works, in pursuance of their statutory duties, 
intercepted the united streams by a main sewer 
which carried the flow to a pumping station, instead 
of to its former natural outfall into the river 
Thames. Defts., as the urban sanitary authority 
for the parish of Acton, under the provisions of 
Public Health Act, 1848 (c. 63), & Public Health 
Act, 1875 (c. 55), had authorised & carried out a 
system of drainage under which the sewers of new 
houses constructed in their district were con- 
nected with the West Branch as the main sewer, 
& the amount of sewage which pltf. board had to 
dispose of was thus greatly increased ; — Held : 
pltfs. were under no obligation to dispose of the 
extra drainage, & were entitled to an injunction 
to restrain defts. from causing or authorising any 
sewage to be discharged through the West Branch, 
or otherwise into pltfs.* main drainage system, 
other than sewage disch^ed by drains in respect 
of which a prescriptive right existed. 

Qu , whether a local sanitary authority h^ 
power to stop up or disconnect a drain which it 
has once authorised to be made. — ^A.-G. v, Acton 
Local Board (1882), 22 Ch. D. 221 ; 52 L. J. Ch. 
108 ; 47 L. T. 510 ; 31 W. R. 153. 

Annotations: — Consd. Charles v, Finchley L. B. (1883), 23 
Oa, D. 767 : A,-G. v, Clerkenwell Vestry, [1891] 3 Ch. 527 ; 
Brown v, Dunstable Corpn., [1899] 2 Ch. 378 : Islington 
Vestry v, Hornsey U. C., [1900] 1 Oh. 695 ; L. CTC. v, 
Acton U. D. O. (1902), 18 T. L. li. 689. 

151. Costs o! alteration— By whom borne 

— Sewer accepted by local authority.] — ^A street, 
which hod been laid out by the owners of a building 


PART I. SECT. 2, SUB-SECT. 8. 

f. Drains continued dt reclamation 
hy railway company .} — Certain public 
chains vested In a city oorpn. dis- 
charged Into the sea. A railway oo. 
under statutory powers, reolalxuod 
adjoining land. Sc oontinued those 


drains to the new sea-boundary. 
The city oountdl subsequently autho- 
rlBoi a oondlderable volume of addi- 
tional sewage to be led into the public 
drains, Sc for years treated these drains. 
Including their continuations, as publio 
drains. The seaward part of the 
reclamation became vested In the 


Crown : — Held : the oontinuation 
drains were for their whole length 
publlo drains, vested In Sc malntam- 
ablo Sc renewable by the city oounoll. — 
Welunoton Sc Manawatu Rt. Co., 
Ltd. V, WEtLiNOTON <3orpn. (1896), 
14 N. Z. L. R. 472.— N.Z. 
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Sect 3. — Construction^ alteration and repair of 
sewers: Sub-sect, 1, A* <fc B. (a) <& (6).] 
estate, was sufficiently sewered at the time when 
it vested in the locaJ authority then formed for 
the district, which was in the year 1868. Subse- 
quently in the year 1884 it became necessary to 
fidter the drainage plan of the district, & thereupon 
the local authority gave notice under Public Health 
Act, 1875 (c. 55), s. 150, to the frontagers in the 
street to make a new sewer, & on their default 
themselves constructed such sewer & sought to 
charge the frontagers with the cost thereof : — 
Held : the original sewer was not a sewer made by 
the owners for their own profit, Sc had therefore 
vested in the local authority under Public Health 
Act ; the local authority must be taken to have 
been satisfied with the sewer ; they having sigi^ed 
nothing to the contrary within a reasonable time ; 
under these circumstances they must themselves 
repair or enlarge the sewer as it became necessary. 
Sc consequently the expenses of doing so were not 
chargeable upon the frontagers. — ^B onella v, 
Twickenham Local Board of Health, Holmes 
V. Twickenham Local Board op Health (1887), 
20 Q. B. D. 63 ; 57 L. J. M. C. 1 ; 58 L. T. 299 ; 52 
J. P. 356 ; 36 W. E. 50 ; 4 T. L. R. 51, C. A. 
Annotations : — Apld. Ferrand v. Hallae Land & Building Co., 
ri8931 i Q. B. 135. Contd. Hornsey L. B. v, Davis, [1893] 

1 Q. B. 756 ; Derby Corpn. v, Grudglngs, [1894] 2 Q. B. 
496. Diitd. Minehead L. B. v. LnttreU. [1894] 2 Ch. 178. 
Consd. Handsworth District Counoil v, Derrlngton, [1897] 2 
Ch. 438 ; Slmmonds v. Fulham Vestry, [1900] 2 Q. B. 
188. Apld. Wllmslow U. D. C. v. Sideb- ttom (1906). 70 
J. P. 537. Conad. Bloor v. Beckenham U. C., [1908] 

2 K. B. 671. Reid. Walthamstow L. B. v. Staines, [1891] 

2 Ch. 606 ; Barry & Cadoxton L. B. v. Parry (1895), 59 
J. P. 421 ; Croysdale o. Sunbury-on -Thames u. C. (1898), 
67 L. J. Ch. 585 ; Rishton v, Haslingden Coimn., [1898] 1 

Q. B. 294 ; Sykes v. Sowerby U. C., [1900] I Q. B. 584 ; 
Yorkshire (W. R.) Rivers Board v. Llnthwalte U. C. (No. 2) 
(1915), 84 L. J. K. B. 1610. Mentd. St. James’s Hall Co. 
V. L. C. C., [1901] 2 K. B. 250. 

152 . Statute giving power to make dock — 

& to alter & construct sewers.] — An Act of Parlia- 
ment authorised the Bristol Dock co. to make a 
fioating harbour, Sc required them to make a com- 
mon sewer in a certain direction, Sc also to alter 
& reconstruct all or any of the sewers of Bristol 
at the mouths, so that they might be discharged 
considerably under the surface of the water in the 
harbour. Sc also to make such “ other alterations 
& amendments ” in the sewers as should be 
necessary in consequence of the fioating harbour. 
The sewers constructed under the water of the 
fioating harbour became a nuisance to the neigh- 
bourhood : — Held : mandamus would lie to compel 
the CO. under the words, “ other alterations Sc 
amendments,” to construct a new sewer, without 
carrying it under the fioating harbour, even at the 
expense of purchasing land adjacent. — R. v. 
Bristol Dock Co. (1827), 6 B. & C. 181 ; 9 Dow. 
Sc Ry. K. B. 309 ; 4 Dow. Sc Ry. M. C. 327 ; 5 
L. J. O. S. M. C. 51 ; 108 E. R. 420. 

AnnMions : — Oonid. Lee District Board v, L. C, C. (1899). 
82 L. T. 306. Kefd. R. v. Marshland Sroeeth A Fea District 
Ck>iiir8., Exp, Whittome (1919), 89 L. J. K. B. 116. Mentd. 

R. r. S. E. Ry. (1851), 15 JtiP.871 ; York & North Midland 
Ry. r. R. (1853), 17 Jnr. 690 ; Delamere v, R. (1867), 
L. R. 2 H. L. 419. 

158. Duty to repair — Sewer accepted by local 
authority.] — Bonella v. Twickenham Local 
Board op Health, Holmes v. Twicjkenham 
Local Board op Health, No. 151, ante. 

154. .]— Public Health Act, 1875 (c. 55), 

B. 15, provides that every local authority shall keep 
in repair all sewers belonging to them. Sc shall 
cause to be made such sewers as may be necessary 
for effectually draining their district for the pur- ; 
poses of this Act. 

A complaint was preferred by an inspector of 
nuisances, against resp., under Public Health Act, 


1875 (c. 55), s. 95, for that he, as owner of certain 
premises, had suffered a nuisance to arise from 
certain water closets being connected with a drain 
or sewer. In 1863 there was an open drain 
receiving surface water Sc sink drainage from houses 
near thereto, but not from water closets. The 
sanitary authority subsequently covered up this 
drain, Sc laid down pipes therein for the purpose of 
receiving the aforesaid water Sc drainage Sc made 
a rate upon the adjoining properties to defray the 
expense. From time to time water closets in the 
said houses were, unknown to the authority, con- 
nected with this drain, amongst them resp.’s 
A nuisance was proved to exist, but not that it 
was caused by resp. alone. No system of drainage 
was carried out in the district. It was admitted 
that resp. was entitled to drain into the sewer, 
but it was contended that, if he thereby caused 
a nuisance, he could be ordered to disconnect his 
water closets therefrom. The justices decided 
that the drain was a sewer vested in the sanitary 
authority, & that resp. had not exceeded his rights, 
& that the authority were in default in allowing the 
sewer to become a nuisance : — Held : under Public 
Health Act, 1875 (c. 55), s. 15, the sanitary 
authority were bound to deal with the sewage 
themselves. Sc they could not shirk the obligation 
Sc transfer it to those for whose protection they 
were called into existence as a local authority. — 
Wycombe Union v. Parsons (1894), 71 L. T. 428 ; 
10 R. 426, D. C. 

155. Right of access to execute repairs — 

Extent of right.] — Sandgate Local Board v. 
Leney (1883), 25 Ch. D. 183, n. 

Annotation: — ^Distd. Goodhart v, Hyott (1883), 25 Cb. D. 

182. 

156. .] — The predecessors of 

pltfs. under certain private Acts constructed a 
sewer on private land belonging to a railway co. 
No notice to treat was given to the co., nor was any 
compensation paid to them by pltfs.* predecessors. 
Less than twenty years after the construction of 
the sewer, which had become vested in pltfs., the 
railway co. constructed an embankment over the 
sewer. Sc it subsequently becoming necessary to 
repair same, pltfs. had to make an open cutting 
through the embankment in order to obtain 
access to the sewer : — Held : pltfs. were not entitled 
to compensation under Lands Clauses Consolida- 
tion Act, 1845 (c. 19), 8. 68, or Railways Clauses 
Consolidation Act, 1845 (c. 20), ss. 6, 16, by reason 
of the railway co. having constructed the embank- 
ment over the sewer, inasmuch as pltfs. had not 
any particular right of access, but simply a right 
of access to defts.* land to repair the sewer. — 
Birkenhead Corpn. v. London & North Western 
Ry. Co. (1885), 15 Q. B. D. 572 ; 55 L. J. Q. B. 
48; 50 J. P. 84, C. A. 

Annotations: — Consd. Thurrock Grays & Tilbury Joint 

Sewerasre Board v. Goldsmith (1914). 79 J. P. 17. Rrid. 

Bradford v, Eastbourne Corpn., [1896] 2 Q. B. 205. 

157. .] — In 1892 T. conveyed 

to the predecessors of pltfs. as the sanitary 
authority under Public Health Act, 1875 ^c. 55), 
a piece of land for sewage disposal works. Sc 
granted to them the right to lay Sc construct 
specified sewers, through land belonging to the 
vendor, ” Sc from time to time to repair, maintain, 
renew & improve the same,” reinstating the ground. 
The local board laid through the land an iron 
effluent outfall sewer, five feet underground. 
Under an agreement, dated June 14, 1910, C. W., 
who, in the year 1897, had purchased land through 
which the sewer had been laid from persons deriving 
title under T.’s will, subject to the easement for 
Sc right of access to the sewer, panted to defts. 
the right Sc liberty to deposit refuse on the land. 
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The defts. deposited refuse on the land, in- 
cluding portions under which pltfs.* sewer was 
constructed, their pipe being covered in Aug. 1911. 
In Oct. 1912, a leakage in the outfall pipe was 
discovered near defts.’ refuse bank. In Aug. 1910, 
& subsequently, the tipping ground had been 
inspected by the medical officer, & in Jan. 1911, 
defts. covenanted not to deposit specified materials, 
& to prevent those already deposited from being a 
nuisance, but no suggestion was then made that 
the deposits were injurious to the sewer. There 
was evidence that under substituted arrangements 
pltfs. would shortly discontinue their use of the 
outfall sewer. Defts. were willing to submit to 
an injimction restraining them from depositing 
refuse on the land, but pltfs. asked that defts. 
be restrained from permitting refuse from remain- 
ing on the land so as to prevent their free access 
for the purpose of repairing & maintaining the 
sewer. Defts. pleaded lach^es, acquiescence, & 
delay on the part of pltfs. : — Held : pltfs. were not 
bound in exercising their right of access to the 
sewer to take the land in the condition in which 
it was at the time at which they wished to exercise 
such right. Defts., by increasing the depth of 
soil above the pipe, had increased the obligation 
on pltfs. in exercising their right under the grant 
in the deed of 1892. The acts of defts. gave rise 
to a good cause of action. — Thurrock Grays & 
Tilbury Joint Sewerage Board v. Goldsmith 
(B. J. & W.), Ltd. (1914), 79 J. P. 17. 

158. Meaning of repair ” — Keeping In proper 
repair — Not reconstruction of sewer orl^nally 
defective.] — By 18 & 19 Viet. c. 121, s. 22, the local 
authorities of the district are required to lay down 
a sewer in such district when necessary, & keep 
the same in good & serviceable repair ; — Held : 
the expression “ repair ” does not mean the 
reconstruction of a sewer which has been originally 
defectively made ; but the keeping the original 
sewer in pi*oper repair. — R. v, Epsom Union 
Guardians (1803), 2 New Rep. 02 ; 8 L. T. 383 ; 
27 J. P. 408 ; 11 W. R. 693. 

Annotation : — Consd. Meader v. West Cowes L, B., [1892] 

3 Ch. 18. 

159. Execution of works by owner — Recovery 
of expenses from local authority.] — The owner of a 
house who was enlarging his premises was i»equii’ed 
by the local authority’s surveyor, amongst other 
things to take up & relay the back drain of the 
house, which was in fact a sewer, & to construct 
an interception chamber or manhole, & these 
works the owner, upon being told that they must 
be done, though no actual stops were taken to 
enforce their execution, agreed to do under protest 
& did do under the direction & by order of the 
surveyor of the local authority, but without any 
legal proceedings being taken against him & with- 
out serious threat of such proceedings. The lia- 
bility in law for carrying out these works rested 
on the local authority. In an action by the owner 
to recover the cost of the works, from the local 
authority on the ground that ho was compelled 
by them to do works which the local authority 
were compellable by law to do : — Held : the owner 
in the execution of these works was acting as a 
volunteer & not under compulsion was therefore 
not entitled to recover, although without legal 
proceedings or the threat of such there may be 
sufficient compulsion to prevent a person being 
regarded as a volunteer. — Ellis v.-Bromley Rural 
District Council (1899), 81 L. T. 224 ; 63 J. P. 
711. 

Aniwtation ;~Coiltd. SlUos v. Fulham B. C. (1903), G7 J. P. 

273. 

160. ,] — Defts., a local authority, 

served upon pltf., the owner of certain houses, a 


notice stating that they had authorised their 
sanitary inspector to enter upon the premises 
respective for the purpose of examining the 
drains. Tne notices were headed Metropolis 
Management Act, 1855 (c. 120), s. 82, & Public 
Health (London) Act, 1891 (c. 76), s. 40.” Subse- 
quently defts. served in respect of each house a 
notice headed “ Public Health (London) Act, 1891 
(c. 76),” stating that there were certain nuisances 
upon the premises liable to be dealt with sum- 
marily under that Act, & stating that “ to 
effectually abate the above described nuisances 
&> to prevent their recurrence, the following works 
are recommended.” Pltf. carried out the works 
specified on four of the houses. Defts. served a 
further notice in respect of each of the other 
houses, stating that they, by resolution, ordered 
& required pltf. witliin twenty-one days from the 
service of the notice, to execute the works specified 
in the schedule thereto, & stating further that if 
pltf. refused or neglected to execute the works, 
he would become liable to certain penalties. 
These notices were headed ” Metropolis Manage- 
ment Act, 1855 (c. 120), ss. 83, 85 ; Metropolis 
Management (Amendment) Act, 1862 (c. 102), 
s. 64.” Pltf. thereupon executed the works. In 
the case of each of the houses, the drain to which 
the notice referred, carried sewage from one house 
& rain water from another house. In an action 
brought by pltf. to recover from defts. the cost of 
executing the works, the judge held that the 
drains in question were ” sewers ” within the 
definition contained in Metropolis Management 
Act, 1855 (c. 120), s. 250, & except as to the four 
houses, the work was done under compulsion. 
He gave judgment for pltf. for the expenses of the 
examination of the drains of the four houses, & 
for the whole of the expenses in respect of the 
other houses : — Held : the decision of the judge 
was correct. — Silles v, Fulham Borough Coun- 
cil, [1903] 1 K. B. 829 ; 72 L. J. K. B. 397 ; 88 
L. T. 753 ; 67 J. P. 273 ; 51 \V. R. 598 ; 19 T. L. R. 
398 ; 1 L. G. R. 643, C. A. 

Annotations: — Confld. Heaver r. Fulham B. C., [1904] 2 

K. B. 383. Apld. Kershaw r. Psdno (1913), 78 J. P. 149. 

Erid. Wilkinson v. Llandaff & Dinas Powis B. C., [1903] 

2 Ch. 695 ; Wlncanton B. C. r. Parsons (1905), 74 L. J. 

K. B. 533. 

Sewers- under streets.]— /S’ec; Highways, Vol. 
XXVI., pp. 527-529, Nos. 2263-2200. 

B. Power to carry Sewers through or under Streets 
or Lands, 

(a) Streets. 

See Public Health Act, 1875 (c. 55), s. 16, &, 
generally. Highways, Vol. XXVI., pp. 268-279, 
Nos. 79-163. 

What are streets within Public Health Act, 1875 
(c. 55), s. 16.] — See Highways, Vol. XXVI., p. 
270, Nos. 96, 97. 

(5) Lands. 

See Public Health Act, 1875 (c. 56), s. 16. 

161. Meaning of ** lands ” — ^Any tenement or 
hereditament — Land covered with water.] — 
(1) Under Public Health Act, 1875 (c. 55), ss. 
15-17, a local authority has power to make its 
sewers discharge into any natural stream or water- 
coiu^e, or into any canal, pond, or lake, within 
its district, subject to the restrictions in sect. 17 
being observed. The surface water conveyed by 
surface sewers may be so discharged though it 
carries down sand & silt, such water not being 
” sewage or filthy water ” within the meaning 
of sect. 17. 

(2) The word ” lands ” here [Public Health Act, 
1876 (c. 65), s. 16] is by the definition clause 
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Sect. 3. — Conaintction, alteration and repair of \ be avoided ; (3) “ the surveyor ” mentioned in 
sewers: Stib^sect, (6) (c), cfe C.] Public Health Act, 1876 (c. 66), s, 16, must, in 


extended so as to mean any tenement or heredita- 
ment, & obviously includes land covered with 
water (Lindley, L.J.). — Durrant t\ Brakksome 
Urban Council, [1897] 2 Ch. 291 ; 66 L. J. Ch. 
663 ; 76 L. T. 739 ; 46 W. R. 134 ; 13 T. L. R. 
482; 41 Sol. Jo. 621, C. A. 

^nnokUions : — Js to (1) Refd. Croybdale v, Sunbury-on- 
Thames U. C., [1898] 2 Ch. 515 ; SykOB v. Sowerby District 
^uncil (1899), 80 L. T. 392 ; A.-Q. v. Biriniiisrham, Tame 
& Drainagre Board, [1908] 2 Ch. 561 ; DeU v. Chesham 
y. D. C.. [1921] 3 K. B. 427 ; Hcsketh v. Blrminfirhara 
Orpu., [1924] 1 K. B. 260. 

162. Easement.] — Cleckhbaton 

Urban District Council v. Firth, No. 262, post, 

163. Reasonable notice — What amounts to.] — 
A notice is reasonable, within Public Health Act, 
1848 (c. 63), 8. 46, when it specifics the object of 
an entry on private premises to be the construction 
of a sewer of certain dimensions, & shows that the 
entry will be made at a particular point, & that the 
sewer will go from that point in an oblique 
direction. It is not necessary that this notice 
should be accompanied by a map. — Cleckhbaton 
Industrial Self-Help Society v. 3 ackson (1866), 
14 W. R. 960. 

164. .] — New River Co. t\ Ware 

Union Rural Sanitary Authority (1883), 18 
L. J. N. C. 20. 

165. — Whether map necessary.]— Cleck- 
heaton Industrial Self-Help Society v, 
Jackson, No. 163, ante. 

166. Right of authority to withdraw 

notice — Before commencement of works.] — ^A 

notice imder Public Health Act, 1875 (c. 55), s. 16, 
naay Be withdrawn by the local authority at any 
time before the works are commenced. — Davis v. 
Witney Urban District Council (1899), 03 
J. P. 279 ; 15 T. L. R. 275, C. A. 

167. Necessity for report of surveyor — That pro- 
posed course of sewer necessary.”] — New 
River Co. v. Ware Union Rural Sanitary 
Authority (1883), 18 L. J. N. C. 20. 

168. Meaning of “ necessary.”] — 

In Dec. 1887, the sui’veyor of defts., an urban 
local authority, died. On Jan. 11, 1888, defts. 
by resolution appointed A., a civil engineer in 
theii* employment, “ surveyor to the board until 
a further permanent surveyor be appointed.** 
On Mar. 21, 1888, A, reported to defts. that it was 
“ desirable & advisable ” that their water main 
should be carried in a i)£^rticular direction from 
one point to another, &> that it would be 
“ necessary ** to lay it through land belonging to 
pltf., which was within the district. This report 
was signed, “ Your surveyor. A.’* Four days 
after its date X. was duly appointed surveyor to 
defts., & A., who was a candidate for the office, 
was retained in their service as water-works 
engineer. The report of Mar. 21 was considered 
& adopted by the board on Apr. 11, 1888, & in 
the following month a notice in pursuance thereof 
was served on pltf. that defts. intended to carry 
their main though a part of his lands. Upon 
motion made in an action by pltf. for an injimction 
to restrain defts. from so doing : — Held : (1) the 
word necessary ** must be construed as meaning 
” necessary for the efficient discharge of the duty 
in the way most for the benefit of the public ** ; 
(2) upon the words of Public Health Act, 1876 
(c. 55), B. 16, the person to determine the necessity 
was the surveyor ; & if the ct. found that he had 
exercised his judgment come to a conclusion in 
good faith, the ct. ought not to interfere, even 
although other courses were shown to be practic- 
able by which the entry on private lands might 


the case of an urban authority, be the fit & proper 
person duly appointed to be surveyor under 
jniblic Health Apt, 1876 (c. 66), s. 189, & no 
other ; & A. was not ** the surveyor ** of defts. 
within Public Health Act, 1876 (c. 56), ss. 16, 189 ; 
& as the report on which the proceedings of defts. 
was founded was not the reporf of “ the surveyor,** 
pltf. was entitled to an interlocutory injunction.^ 
Leavis V. Weston-super-Mare Local Board 
(1888), 40 Ch. D. 65 ; 58 L. J. Ch. 39 ; 69 L. T. 
769 ; 37 W. R. 121 ; 5 T. L. R. 1. 

Annokdwm : — As to (3) Reid. Hobinsoii v. Sunderland Corpii. 
[1899] 1 Q. B. 751 : Kendal v. Lewishain B. C. (1903), 67 

J. P. 236. OeneraUy, Reid. Jones v. Conway A Colw>'u 
Bay Joint Water Supply Board, [1893] 2 Ob. 603. Mentd. 
Stroud V. Wandswortb Dlstriot Board of Works, [1894] 
1 Q. B. 64 ; Roberts v. Hopwood, [1925] A. O. 578. 

169. Conclusiveness of report — On 

proof of due exercise of Judgment.] — Lewis v. 
Weston-super-Mare Local Board, No. 168, 
ante. 

170. Surveyor must be duly appointed 

— Not temporary acting surveyor.] — Lewis v. 
Weston-super-Mare Local Board, No. 168, 
ante. 

171. Failure to comply with provision for notice 
or report — Injunction.] — Lewis v. Weston-super- 
Mare Local Board, No. 168, ante. 

172. Owner of lands not prejudiced.] 

— Hutchings v. Seafobd Urban District 
Council (1898), 43 Sol. Jo. 41, 0. A. 

Annotation : — RefA Collogro, Cambridge v. Uxbridge 

K. C. (1901), 70 L. J. Ch. 844. 

173. Right to elect to proceed under local or 

general Act.] — Defts. were comrs. imder a local 
Act which empowered them to make drains through 
private enclosed lands, after giving twenty-eight 
days* public notice, with power to persons interested 
to object & to appeal. Defts. were also, as such 
comrs. by 18 & 19 Viet. e. 121, s. 31, the local 
authority ; & as the local authority wei'e by 

18 & 19 Viet. c. 121, s. 2, & by Highway Act, 
1835 (c. 50), 8. 67, empowered without giving 
notice to make drains through private enclosed 
lands adjoining a highway, for the purpose of 
removing an existing nuisance. A watercourse 
used as a sewer being a nuisance & a new sewer 
being necessary to remove the nuisance*, defts., 
without giving notice, made a new s<iwcr thi‘ough 
pltf,*8 enclosed land adjoining a highway, not in 
the line of the watercom’se ; — Held : defts. W(u*e 
entitled to act under either the local Act or the 
general Act at their election ; & the making of 
the sewer in that manner was within their powera 
under the general Act. 

Highway Act, 1835 (c. 60), s. 07, gives authority 
to the surveyor to “ make, etc., all ditches, gutters, 
drains, or watercourses, & also to make & lay such 
trunks, tunnels, etc., as he shall deem necessary 
in & through any lands or grounds adjoining or 
lying near to any highway, upon paying the owner 
or occupier of sucli lands or grounds for the 
damages which he shall sustain thereby (Willes, 
J.). — Derby (Earl) v. Bury Improvement 
Comes. (1869), L. R. 4 Exch. 222 ; 38 L. J. Ex. 
100 ; 20 L. T. 927 ; 33 J. P. 424 ; 17 W. R. 772, 
Ex. Ch, 

174. Right to lay sewer above ground.] — ^Bv 

PubUc Health Act, 1876 (c. 55), s. 16, a local 
authority is empowered to carry an>; sewer ” into, 
through, or under ” any lands within its district, 
& the Act provides for compensation to all persons 
sustaining damage by reason of the exercise of the 
powers of the Act in relation to any matters as to 
which they are not themselves in default. A local 
board imder this Act proceeded to carry a sewer 
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across pltf.’s pleasure grounds on such a level 
that the bottom of the sewer would be only 
slightly below the surface, & a permanent embank- 
ment about 6 feet high would be made : — Held : 
they were authorised so to do, for the Act did not 
confine them to carrying a sewer undergroimd. — 
Roderick v, Aston Local Board (1877), 6 Ch. D. 
328 ; 46 L. J. Ch. 802 ; 36 L. T. 328 ; 26 W. R. 
403, O. A. 

Amwtaiiona : — Conid. Morris v. Mynyddlslwyn TJ. C., [1917] 
2 K, B. 309. Be!d. Joues v. Conway & Colwyii Bay 
Joint Water Supply Board. [1893] 2Ch. 603 ; Olamorgan- 
shlre Canal Na^ri^tion v, Nixon’s Navigation Co. (1901), 
85 L. T. 63 ; Jary v. Barnsley Coron.. [1907] 2 Ch. 600. 
Mentd. London Sc North Western By. v. Evans, [1893] 1 
Ch. 16. 


175. No right to ca^e nuisance.] — L., the 

owner of a meadow, received notice from the rural 
sanitary authority that they intended to enter & 
make a sower imder the meadow, & this being 
objected to they entered forcibly. An action of 
trespass & injunction being brought by L. on the 
ground that the sewer would create a nuisance : — 
Held : (1 ) the order of justices mentioned in Public 
Health Act, 1875 (c. 55), s. 305, does not apply 
when proceedings are taken under sect. 10 ; (2) the 
statute does not authorise a sewer which would 


cause a nuisance, & injunction granted accordingly, 
the jury having found that a nuisance would be 
created. — L amacraft v. 8t. Thomas Rural 
Sanitary Authority (1880), 42 L. T. 365; 44 
J. P. 441, D. C. 

176. Refusal of owner to permit entry — No 
right to summary order,] — Lamacraft v . St. 
Thomas Rural Sanitary Authority, No, 175, 
ante. 

177. Saving for navigation & water rights — 
Interference with towing path — Public Health Act, 
1875 (c. 56), s. 327 (3).] — Defts. resolved to con- 
struct a system of surface water drains in their 
district to discharge into the river Thames by 
means of an outfaU drain, carried into, through, & 
under the towing path, the soil of which was 
vested in pltfs., who were a body of persons 
entitled by virtue of an Act of Parliament to 
navigate on or use such river, or to receive tolls 
or dues in respect of the navigation thereon or 
use thereof. The special case stated that the 
execution of the works by defts. would temporarily 
interfere with the traffic upon the towing path, 
but that it was the intention of defts. to so carry 
out the works as not at any time to interrupt the 
traffic over more than one-half of the path, & to 
avoid, as far as possible, any interference with the 
towing of vessels ; — Held : upon that statement, the 
execution of the works would interfere with the 
towing path so as to interrupt the traffic thereof 
within Public Health Act, 1875 (c. 56), s. 327 (3), 
& under those circumstances, by reason of that 
sect, defts. had no right to carry the outfall drain 
into, through, or under the towing path, without 
first obtaining the licence &> permission of pltfs. 
so to do, & submitting to such restrictions & 
agreeing to such terms & conditions as pltfs. 
thought proper to impose. — River Thames 
Conservators v. Walton-upon-Thambs District 
Council (1907), 96 L. T. 655 ; 71 J. P. 202 ; 5 
L. G. R. 274. 

Whether local authority liable to purchase lands.] 

— See No. 66, ante. 


(c) Compeneationrn 

See PubUc Health Act, 1875 (c. 55), s. 308, &, 
generally. Compulsory Purchase op Land, 
Vol. XI., pp 290 et seq. 

Who may claim.] — See Compulsory Purchase 
OP Land, Vol. XL, p. 291, Nos. 2194-2197. 


Assessment^— Compulsory Purchase of 
Land, Vol.jfcl., pp. 141, 291, 292, Nos. 269, 
2192, 2198-^206. 

Jurisdiction of arbitrator.] — See Compul- 
sory Purchase of Land, Vol. XI., p. 292, 
No. 2210. 

Enforcement of arbitration award.] — See 

Compulsory Purchase op Land, Vol. XI., p. 293, 
No. 2212. 

Whether local authority liable to purchase lands.] 

— See Compulsory Purchase op Land, Vol. XI., 
pp. 291, 294, Nos. 2190, 2230. 


C. Enforcement of Duty. 

See Public Health Act, 1875 (c. 55), ss. 15, 299. 

178. When mandamus granted.] — The ct. 
will not grant a mandamus to compel a local board 
of health, established under Public Health Act, 
1848 (c. 63), to make such sewers as may be 
necessary for the purposes of that Act, it being in 
the province of the ct. only to compel them to take 
the matter into consideration. — R. v. Maiden- 
head Local Board of Health (1855), 4 W. R. 
117. 

179. .] —R. V. Lincoln Corpn. (1870), 62 

L. J. Q. B. 542, n. ; 10 R. 294, n., D. C. 

AnnotatUm : — FoUd. R. r. Staiuos Union, K. v. StoiuoH L. B. 

(1893), 62 L. J. Q. B. 540. 

180. .] — The Local Government Board 

had, under Public Health Act, 1875 (c. 55), s. 299, 
made orders calling upon two local sanitary 
authorities to perform their duty within six months 
in the matter of complaint in each order mentioned 
by executing works for the proper drainage of their 
respective districts. Inquiries had been held by 
an inspector of the board, who found default had 
been made, but had declined to admit evidence 
either as to the gi'eat difficulties & expenses attend- 
ing any scheme of drainage for either district, or 
as to the probable cost of an efficient system of 
drainage if carried out. The Local Government 
Board neither proposed nor suggested any definite 
scheme ; — Held : a mandamus must go calling 
upon the local authority to perform their duty in 
the terms of the orders. So long as there had been 
no legal error or omission of legal form, it was 
not for ike ct. to entertain questions as to whether 
there had been a due inquiry or whether the 
findings of the Local Govermneut Board wei*e 
sufficient or not. — R. v. Staines Union, R. v. 
Staines Local Board (1893), 62 L. J. Q. B. 540 ; 
69 L. T. 714 ; 58 J. P. 182 ; 9 T. L. R. 587 ; 37 
Sol. Jo. 683 ; 10 R. 292, D. C. 

181. Complaint to Ministry of Health — ^Refusal 
of Ministry to interfere — No right to mandamus to 
local authority.] — The builder of certain houses at 
T. applied to the T. Local Board, imder Public 
Health Act, 1875 (c. 55), s. 16, to make the 
necessaiy sewers. In reply the T. Local Boai^ 
stated that after considering the advice of their 
engineer on the matter they were of opinion that 
they had done all that was required by the Act. 

Complaint of the alleged default on the part of 
the Local Board was then made, under sect. 299, 
to the Ijocal Government Board. An inquiry 
was held, & the Local Government Board refused 
to interfere. 

On application for a mandamxts to the T. Local 
Board to make the sewers ; — Held : there had been 
no refusal on the part of the T. Local Board to 
exercise their discretion, & the application must 
be refused. — ^R. v. Tottenham Local Board 
(1893), 9 T. L. R. 414, C. A. 

•] — See Public Health, Vol. XXXVIII., 

pp. 152, 153, No. 23-30. 
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Sect. 3. — Construction, alteration and repair of 
sewers: Sub-sect. 1, C. D. ; sub'sect. 2, A.] 

Transfer of duties of Local Government Board to 
Ministry of Health.] — See Ministry of Health Act, 
1919 (c. 21). 

D. Liability for Improper Exercise of Powers and 
Duties. 

See Public Health Act, 1875 (c. 55), s. 19, & 
generally. Public Authorities, VoL XXXVIII., 
pp. 32-50. 

182. How arising — Necessity for negligence.] — 

In 1855 a municip^ corpn. made a sewer under a 
road within their district. Many years afterwards 
the owners of premises abutting on the road erected 
a brewery, &, in pursuance of Public Health Act, 
1875 (c. 56), s. 21, or the corresponding section 
of the Sanitary Act, 1866, connected the drainage 
of the brewery cellars with the sewers. In 1891, 
1892 & 1893, the cellars were damaged by floodings. 

The floodings arose from the fact that by reason 
of the la^e increase in recent years in the number 
of buildings draining into the sewer, when very 
heavy falls of rain occurred, the sewer was too small 
to carry off the influx of water, & the pressure 
forced the contents of the sewer thi*ough the con- 
n^tions into the cellars. The system of drainage 
originally adopted reasonably provided for the 
district & for the then probable increase of buildings 
which i^ould have to drain into it. There had been 
no negligence in constructing or n.aintaining the 
sewer, or in not providing a new sewer or sewage 
system : — Held : ( 1 ) the corpn. were not liable as 
strangers & apari from any statutory duty ; 
(2) in the absence of negligence, the corpn. were 
not Biable under Public Health Act, 1875 (c. 55), 
8 . 19. — Stretton’s Derby Brewery Co. v. 
Derby Corpn., [1894] 1 Ch. 431 ; 63 L. J. Ch. 
135 ; 69 L. T. 791 ; 42 W. R. 583 ; 10 T. L. R. 
94 ; 8 R. 608. 

AnnoUdions : — As to (2) APld. Lambert v, Lowestoft Cori»n., 

[1901] 1 K. B. 590. ApinrTd. Hesketh v. Birniiiigbam 

Corpn., [1924] 1 K. B. 260; 

j — Negligence, Vol. 

XXXVI., pp. 26, 34, 101, 118, Nos. 130, 199, 200, 
672, 786 ; Public Authorities, Vol. XXXVIII., 
pp. 23, 24, No. 130. 

183. Imperfect construction — Property 

subsequently let.] — The owner of property who 
constructs a sewer upon it in an imperfect manner, 
& who afterwards lets part of the property to 
another per^n, continuing the sewer in its imper- 
fect state, is liable for damage occurring to the 
property so let, from the insufficient construction 
of the work. — A lston v. Grant (1854), 3 E. & B. 
128 ; 2 0. L. R. 933 ; 23 L. J. Q. B. 163 ; 22 L. T. 
O. S. 221 ; 18 Jur. 332 ; 2 W. R. 161 ; 118 E. R. 
1089. 

Annotation: — Reid. Haxgroyes, Aronson v. Hartop (1905), 

74 L. J. K. B. 23,^. 

184. Failure to cover mouth of sewer.] — 

Pltfs., owners of baths, had a drain from their 
premises communicating with the main sewer of 
the town of Cheltenham ; there was a flap to pltf.*s 
^ain which prevented any back water coming 
into it froni the town sewer. In 1852 the town 
comrs. obtained an Act of Parliament to make new 
sewers, & they then made a sewer considerably 
deeper than the former one ; they made a com- 
munication from the drain of pltf.*s premises into 
their own sewer, but omitted to make any flap. 
The new sewer was made by contractors with the 
comrs., & inclosed by puddling, not concrete ; 
heavy storms came, the sewer burst, & the water 
of the Chelt flowed into the sewer, & ultimately 
a quantity of sewerage water & fQth was forced 


up pltf.’s drain & into his premises, doing great 
damage : — Held : the circumstances of the case 
showed defts. were guilty of negligence ; & com- 
missioners were liable in this action to pltf. for 
the injury occasioned. — R uck v. Williams (1858), 
3 H. & N. 308 ; 27 L. J. Ex. 367 ; 31 L. T. O. S. 
167; 22J. P.420; 6 W. R. 622 ; 157 B. R. 488. 
Annotations : — Consd. Coe v. Wise (1864), 5 B. & S. 440. 
Dhtd. Gordon v. St. James, Westminster Vestry (1865), 13 
L. T. 611. Consd. Mersey Dock Trustees v. Gibbs, Mersey 
Dock Trustees v, Penbemow (1866), L. H. 1 H. L. 93. 
Distd. Stretton’s Derby Brewery Co. v. Derby Corpn., 
[1894] 1 Cb. 431. BMd. Metcalfe v. Hetberln^on (I860), 
6 H. & N. 7 J 9 ; Bafimall v. L. & N. W. Ry. (1801), 7 H. Sc N. 
423 ; Wbitobouse v. FeUowes (1861), 30 L. J. C. P. 305 : 
Youngr V. Davis (1862), 7 H. & N. 760 ; G. W. Ry. of 
Canada v. Braid (1863), 1 Moo. P. C. C. N. S. 101. 
Mentd. Tail Vole Ry. v. Amalgamated Soo. of Ry. 
Servants, [1901] A. C. 426. 

185. Tapping underground springs — In- 

junction.] — Though there is no remedy for the 
injury caused by sewers tapping underground 
springs, the ct. will interfere where it is shown that 
water is abstracted from definite channels flowing 
above ground. 

A canal was supplied from a pond fed by springs, 
& by streams flowing into it. A local board con- 
structed a sewer with a branch running parallel 
to one of the sti*eams & under the pond. The 
sewers tapped the springs so that the pond would 
no longer hold water, & affected the stream so 
that a great part of its water was absorbed : — 
Held : the latter injury was a ground for the ct.’s 
interference. — GuAra Junction Canal Co. v. 
Shugar (1871), 6 Ch. App. 483 ; 24 L. T. 402 ; 
35 J. P. 660 ; 19 W. R. 569, L. C. 

Annotations: — Consd. Jordeson r. Sutton Southcoates & 
Drypool Gas Co., [1899] 2 Cb. 217. Mentd. Bradford 
Corpn. V. Hckles, [1894] 3 Cb. 53 ; Salt Union v. Brunner 
Mond, [1906] 2 K. B. 822 ; English v. Metropolitan Water 
Board, [1907] 1 K. B. 588. 

186. Damage caused by excavation.] — 

Pltf.’s house was built in 1874. Defts. in 1883, 
acting under statutory powers, constructed a sewer 
under a road near pltf.’s house, which, owing to 
defts.’ negligence in the construction of the sewer, 
was cracked & damaged. The cracks became 
gradually worse, & continued so doing till Dec. 
1888, when pltf. brought an action to recover 
damages for the injury to his house : — Held : 
although pltf. was not entitled to any right of 
support for his house by way of easement, yet 
defts. were bound to use due care in the exercise 
of their powere, & were therefore liable for 
negligence. — Fairbrother v. Bury Rural 
Sanitary Authority (1889), 37 W. R. 544, D. C. 

187. Failure to discover defect in sewer.] — 

Under local Acts, the Manchester Improvement 
Comrs., & then the corpn. of Manchester, were 
empowered to make sewers, & to use, repair, & 
cleanse the same. A sewer made some forty 
years previously burst during a violent storm under 
a cellar which conununicated with pltf.’s house, 
flooded the rooms, & so caused the house to fall. 
The bursting of the sower was caused by defects 
in its original construction, of which defts. were 
ignorant, but which they might have discovered 
by reasonable means : — Held : defts. were bound 
from time to time to inform themselves as to the 
condition of the sewers, & to use all reasonable 
means to ascertain whether the sewers wanted 
cleansing or repairing or were defective, & defts. 
having omitted to perform their duty were guilty 
of negligence, & liable to pltf. for the injury to his 
house. — ^Fleming v. Manchester Corpn. (1881), 
44 L. T. 517 ; 45 ,T. P. 423 ; revsd. (1882), Times, 
June 27, C. A. 

Igg. Defective ventilation.] — Smith v. 

King’s Norton Rural District Council (1896), 
60 J. P. 620. 
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189. .] — ^Bbown V, Whickham Ubban 

District Council (1898), Times, July 14. 

190. .] — Bussell v, Royston 

Urban District Council (1913), 77 J. P. Jo. 317. 

191. Sewer partly repaired.] — Whit- 

field v. Bishop Auckland Urban District 
Council (1897), 42 Sol. Jo. 67. 

192. Failure to cleanse sewer.] — Public 

Health Act, 1875 (c. 65), s. 209, in providing for 
complaint to the Local Government Board where 
a local authority has made default in the mainte- 
nance of existing sewers, does not apply to sect. 19 
of the Act, which imposes on local authorities 
the duty to cleanse sewers vested in them, & con- 
sequently does not affect the right of action of a 
person who has sustained damage through the 
negligence of a local authority in not cleansing a 
sewer vested in them. — ^Baron v. Portsladb 
Urban Council, [1900] 2 Q. B. 688 ; 69 L. J. 
Q. B. 899 ; 83 L. T. 363 ; 64 J.P.675 ; 48 W.B. 
641 ; 16 T. L. R. 523, C. A. 

AnnoiaiwM : — Consd. WllkiLson v. Llandaflf & Dinas Powis 
11. D. C. (1903), 89 L. T. 462. Distd. Harrington v. Derby 
Corpn., [1905] 1 Ch. 205. 

193. .] — ^Wilkinson v. liLANOAFF & 

Dinas Powis Rural Council, No. 40, ante, 

194. Sewer of insufficient size.] — Where 

municipal authorities under their statutory powers 
took over the care of a watercourse & made it into 
a public drain, which proved in course of time to be 
increasingly insuificient to hold & pass on the 
mixture of slime & sewage poured into it, with the 
result that pltf.’s property was flooded thereby : — 
Held: they were liable for negligence, notwith- | 
standing that the drain when first formed was 
sufficient for its purpose. — Hawthorn Corpn. v. 
Kannuluik, [1906] A. C. 105 ; 75 L. J. P. C. 7 ; 
93 L. T. 644 ; 54 W. K. 285 ; 22 T. L. R. 28, P. C. 
Annotaiiovs : — Consd. Hanley v. Edinburgh Corpn. (1913), 

77 J. V. 233. Dbtd. llesketh r. BirmiLgham Corpn., 
[19241 1 K. B. 260. 

195 . ,] — Resps., who owned a factory 

in a low-lying part of a burgh of which applts. 
were the local authority charged by statute with 
the duty of effectually di-aining the burgh, brought 
an action in the Ct. of Session against applts. for 
damages in respect of a loss alleged to have 
been incurred by resps. through the flooding of 
their pi’emises during a rainstorm owing to the 
insufficiency & faulty design of applts.’ sewers. 
By their condescendence resps. averred that as the 
result of this insufficiency & faulty design the 
sewer into which the factory drain(*d had become 
surcharged & ejected its contents on to resps.’ 
premises, & that as a cons<?quence of the failure 
of applt. to perform their statutory duty of pro- 
viding adequate sewers for the drainage of the 
burgn resps. had suffered the loss complained of. 
The defence was that the flooding was caused 
by the overflow of two natural streams adjoining 
resps.’ premises : — Held : (1) it was competent to 
the ct. upon the pleadings to deal not only with the 
question of regurgitation, but also with the question 
of the failure of the sewer to carry off the surface 
water from resps.’ premises ; (2 ) upon the evidence, 
the inadequacy of applts.’ sewers materially con- 
tributed to i*esps.’ loss. — B arrhead Burgh 
(Provost, etc.) v, Brownlie (Jambs) & Son 
(1926), 89 J. P. 167, H. L. 

196. Measure of damages.] — By 

reason of the improper construction of a sewer 
resulting in overflows, pltf. ’s' house became un- 
comfortable & an unhealthy place of residence, & 
in consequence he loft it. It was held that he w^ 
entitled to recover from the urban district counpl, 
as damages, the rent for the quarters for which 
he was liable to his landlord, & during which he 


had lost the use of the house, & also damages for 
the physical discomfort suffered by pltf. & the 
actual expense to which pltf. had been put m 
respect of the illness in his family caused by such 
overflows.— Touzbau v, Slough Urban District 
(1896), 60 J. P. 103. ^ ^ 

197. Escape of sewage.]— O^ng to an 

escape of sewage from a sewer vested in an urban 
district council, the supply of drinking water used 
by an adjacent hydropathic establishment became 
poUuted, & an outbreax of typhoid fever occurred in 
the establishment. In an action by the propneter 
of the establishment against the urban district 
council for damages for the pollution of the water 
supply, the jury found that the pollution was 
due to negligence on the part of deft, council 
& that there was no contributory 
the part of pltf. & awarded damages to pltf. Pitt, 
had no proprietary title to the water coming to 
his establishment through the supply which w^ 
so polluted, nor any leave or licence to use the 
water :—Held : pltf. had a good cause of action & 
was entitled to judgment on the finding of the 
jury. On appesJ, judgment entered for the 
defts.— Fergussok V. Malvern Urban Distoict 
Council (1908), 72 J. P. 101; revad., 72 J. P. 
273, C. A. ; (1909), 73 J. P. 361, H. L. 

When injunction granted.] — See Injunction, 
Vol. XXVIII., p. 369, Nos. 43, 46 ; Nuisance, 
Vol. XXXVI., pp. 223-228. 

Liability of highway authority.]— sec High- 
ways, Vol. XXVI., pp. 398-413. ^ ^ 

Liability for acts of contractor.] — See Master 
& Servant, Vol. XXXIV., pp. 15^167. 

Abatement of nuisance by owner— Recovery of 
expenses from local authority.] — See Nuisance, 
Vol. XXXVI., pp. 231, 232, 234, Nos. 712-718, 


Sub-sect. 2.— In the Metropolis. 


A. In General, 

See Metropolis Management Act, 1855 (c. 120), 
ss. 69, 135 ; Metropolis Management (Amendment) 
Act, 1858 (c. 104); Metropolis Management 
(Amendment) Act, 1862 (c. 102), ss. 44-51. 

198; Duty to make sewer—London County CouncU 
—Discretion as to kind of works.]— Under Metro- 
polis Management Act, 1855 (c. 120), s. 135, if worl^ 
are in fact necessary for the effectual sewerage & 
drainage of any part of the metropolis, the council 
is bound to execute works for that purpose, having 
a discretion only as to the kind of works which 
are to be executed, & that duty will be enforced by 
mandamus, — Lee District Board v. London 
County Council (1890), 82 L. T. 306 ; sub nom. R. 
V. London County Council, 64 J. P. 20 ; 16 


T. L. R. 89, C. A. _ ^ ^ 

199 , .] — ^Under Metropolis Man- 

agement Act, 1855 (c. 120), 8. 135, & Metropolis 
Management (Amendment) Act, 1858 (c. 104), 8. 
the London County Council as succes^rs of the 
Metropolitan Board of Works have a discretion to 
decide what sewers works are necessary in carry- 
ing out their duties with regard to the prevention 
of the sewage of the metropolis from flowing into 
the Thames ; & therefore they are not bound to 
construct sewers which would be properly district 
sewers for the purpose of intercepting the drain^o 
of every house in the metropolis that in 185o 
drained into the Thames.— Westminster Corpn. 
V, London County Council, [1906] 2 K. B. 379 ; 
76 L. J. K. B. 549 ; 94 L. T. 791 ; 70 J. P. 390 ; 
64 W. E. 616 ; 22 T. L. R. 593 ; 50 Sol. Jo. 526 ; 
4 L. O. R. 655. 
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Sect. 3 . — Conslrudioni alieratimi and repair of 
eewera: Suh-aect. 2, A.&B. (a)&{b)^ 

200. Borough councils — Discretion as to 

time & manner of making.] — The vestry of a 
parish comprised within Metropolis Management 
Act, 1865 (c. 120), having, under sect. 60, obtained 
the necessary approval of the Metropolitan Board 
of Works to the construction by them of such 
sewers as may be requisite for the drainage of the 
palish, has, under that ^ct., a discretion with 
lespect to the exigencies of one portion of the 
parish as compared with others, & arc entitled to a 
reasonable time for the beginning & completion of 
the works ; & a writ of marvdamm ordering the 
immediate construction of sewers, etc., in a parti- 
cular part of the parish is defective, unless it shows 
on the part of the vestry a present duty, & a non- 
compliance therewith. — R. v. St. Luke’s, Chelsea, 
Vestry (1862), 1 B. & S. 903 ; 31 L. J. Q. B. 50 ; 
5 L. T. 744 ; 26 ,T. P. 85 ; 8 Jur. N. S. 308 ; 10 
W. R. 293; 121 E. R. 949. 

AnnoUAiona : — Befd. H. v. St. George, Hanover Sqnaro, 

Vestry. [1895] 2 Q. B. 275 ; Leo District Board v. L. C. C. 

(1899), 82 L. T. 306. 

201. Submission of plans to London 

County Council — Refusal to submit for reasons un- 
connec^ with making of sewer.] —The making & 
branching of sewers within the district of a vestry 
or district board is, by Metropolis Management 
Act, 1862 (c. 104), s. 47, made subject to the 
sanction in writing of the vestry or district board 
being first obtained. But a vestry or district 
board cannot, s. 48 enacts, give such sanction 
without the approval of the Metropolitan Board of 
Works ; — Held : it was no answer to a manadmm 
requiring a district board to submit to the 
Metropolitan Board of Works plans & sections 
of sewers laid before them in pursuance of s. 47, 
to answer that that board have refused to sanction 
the making of the roads in which the proposed 
sewers are intended to be laid ; &, therefore, 
the district board, having no other objection, it 
was their duty, under s. 48, to submit the plans & 
sections to the Metropolitan Board of Works. — 
R. V, Wandsworth Board of Works, Ex p, 
Chujos (1885), 49 J. P. 806, D. C. 

202. Power to alter — Borough councils — Lia- 
bility to provide new drains.] — Where the vestry 
or district board of a parish or district, under the 
powere conferred on them by Metropolis Manage- 
ment Act, 1855 (c. 120), substitute a new sewer 
in a course diffei'ent from that of an old one, & 
think proper to divert house drainage, not in itself 
defective or insufficient, from the latter to the 
former, they are bound under sect. 69 to provide 
new drains for the old ones so diverted, & cannot 
call upon the ownem of the premises, under sect. 73 
to pay the expense of such new drains. — 8t. 
Marylebone Vestry v. Viret (1865), 19 C. B. 
N. S. 424 ; 34 L. J. M. C. 214 ; 13 W. R. 1064 ; 
144 E. R. 851 ; avb nom. Marylebone Vestry v. 
Viret, 12 L. T. 673 ; 11 Jur. N. S. 907. 

Antwiaiion : — Apld. St. Martiu-iu-the-Fiolds Vestry v. 

Ward, tl897J 1 Q. B. 40. 

208. Costs of alteration — By whom 

borne.] — St. Marylebone Vestry v. Viret, 
No. 202, ante. 

204. — .] — ^Where, in con- 

sequence of the provision by a vestry under Metro- 
polis Management Act, 1866 (c. 20), s. 69, of a 
new sewer in substitution for an old one into which 
a house was previo^ly drained, it became necessary 
to make a new drain connecting the house with the 
new sewer i—Held : sect. 73 of the Act did not 
*^PPly» & the vestry could not under that sect, 
recover the expense of making the new drain from 


the owner of the house. — S t. Martin-in-the- 
PiELDS Vestry v. Ward, [1897] 1 Q. B. 40 ; 66 
L. J. Q. B. 97 ; 76 L: T. 349 ; 61 J. P. 19 ; 45 
W. R. 81 ; 13 T. L. R. 40 ; 41 Sol. Jo. 64, 0. A. 

206. Duty to repalr.]-~ST. Matthew, Bethnal 
Green Vestry v. London School Board, No. 
100, ante. 

206. Liability of commissioners under 

local Act.] — The Comrs. for executing Crown 
Estate Paving Act, 1851 (c. 96), were, as successors 
of Comrs. under an Act of 1824, authorised & 
empowered to repair & maintain the streets within 
a certain area, including a street one-half of the 
breadth of which is now in the Metropolitan 
Borough of St. M. & the other half in the Metro- 

olitan Borough of St. P. Their predecessors had 

een, under the Act of 1824, Comrs. of Sewers for 
the same area ; a sewer under the half of the street 
in St. M. had been repairable by them, but under 
an Act of 1848 became vested in & repairable by 
the Metropolitan Comrs. of Sewers, & ultimately 
vested in & was repairable by the borough council 
of St. M. In Dec. 1909, the sewer having perished 
for want of repair fell in & the road above it sub- 
sided. In Mar. 1910, the C’omrs. called upon the 
council to repair the sewt^s & on their default 
repaired it & made good the I’oad, completing 
the work in the month of May following. In 
July of tlie same year they j)aid the expenses 
incurred by them in executing the work, & 
demanded repayment from the council ; & in the 
following Sept, they commenced an action against 
the council to recover the amount of the expenses : 
— Held : the Conu’s. were, in the discharge of 
their statutory duty, obliged to repair the sewer 
& they wei*e therefore entitled to recover the 
amount so expended from the council as money 
paid at the council’s request. — Hart v. St. 
Marylebone Borough Council (1912), 70 J. P. 
257 ; lOL. G. R. 502. 

Annotation Mentd. R. V. Marnbland Sineoth & Feu 

District Comrs., [1920) 1 K. B. 155. 

H. Potver to carry Sewer through or under Streeta or 
Lauda. 

{a) lu General, 

See Metropolis Management Act, 1855 (c. 129), 
8s. 69, 135 ; Metropolis Management (Amendment) 
Act, 1858 (c. 104), ss. 2, 27-29 ; Metropolis Man- 
agement (Amendment) Act, 1862 (c. 102), s. 34. 

207. Works on soil of River Thames — Necessity 
for consent of Admiralty.] — The Metropolitan 
Board of Works have no power under Metropolis 
Local Management Act, 1855 (c. 120), s. 135, to 
erect any works on the bed or soil of the Thames, 
without first obtaining the consent of the Admlty., 
pursuant to Metropolitan Management (Amend- 
ment) Act, 1868 (c. 104), s. 27, of the conservators 
of the river, pursuant to sect. 28 : & consequently 
they were liable to an action at the suit of the 
owner of a vessel which sustained damage from 
grounding upon a pile negligently placed on the 
foreshore by a contractor employed by them. — 
Brownlow V. Metropolitan Board op Works 
(1864), 16 C. B. N. S. 646 ; 4 New Rep. 173 ; 33 
L. J. C. P. 233 ; 12 W. R. 871 ; 143 E. R. 1241, 
Ex. Ch. 

AnnoUdiona : — Refd. L. CJ. C. «. Port of London Authority, 

(19141 2 Ch. 362. Mentd. Coe v. Wise (1864), 6 B. & 8. 

440 ; Mersey Dock Trustees v. Gibbs (1866), L. R. 1 H. L. 

93. 

. 208. Necessity for consent of conservators.] 

— ^Brownlow v. Metropolitan Board op Works, 
No. 207, ante. 

209. Certificate of Port of London 

Authority.] — ^By Metropolis Management Act, 
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1866 (c. 120), s. 135, the Metropolitan Board of 
Works, to whose powers & obligations the London 
County Council have now succeeded, were required 
to make such sewers as they might think necessary 
for preventing all or any part of the sewage of the 
metropoHs from flowing or passing into the river 
Thames in or near the metropolis & to cause such 
sewers & works to be completed on or before 
Dec. 31, 1860, & also to make all such other 
sewers & works & such diversions or alterations of 
any existing sewers or works vested in them under 
that Act as they might from time to time think 
necessary for the effectual sewerage & drainage of 
the metropolis. 

By Metropolis Management Amendment Act, 
1868 (c. 104), s. 28, “ In order to preserve the 
navigation of the river Thames, the plans of any 
work to be constructed under the authority of 
this Act upon the banks, bed, or shore of tlie river 
Thames, which may interfere with the free naviga- 
tion of the river, shall be approved by the con- 
servators of the river Thames in writing signed by 
their secretary, befoi'e such works are commenced, 
certifying that the works according to such plans 
will not interfere with the navigation of the river 
Thames ” i^Held : sect. 28 of the Act of 1858 
was a subsisting enactment, thei*efore, the London 
County (Council were entitled by virtue of the Acts 
of 1855 & 1858 to construct works in, over, or under 
the bed of the river Thames, & the Port of London 
Authority, who had succeeded to the powers & 
obligations of the conservators of the river Thames, 
were bound to consider, pursuant to sect. 28 of 
the Act of 1858, any plans of works which might 
be submitted to them by the London County 
Council, & if they w^ere of opinion that such works 
or any of them would not interfere with the naviga- 
tion of the river Thames to approve the plans for 
the same & give their certificate accor<Bngly, &: 
as to any works the plans of which might have been 
so approved, & as to which the certificate above 
mentioned had been given the London County 
Council were not bound to obtain any further 
licence from the Port of London Authority. — 
London County Council, v. Port of London 
Authority, [1914] 2 Ch. 362 ; 84 L. J, Ch. 20 ; 
30 T. L. K. 406 ; 12 L. G. R. 911. 

(6) Compensation, 

See Metropolis Management Act , 1855 (c. 120), 
s. 225, &, generally, Compulsory Purchask of 
Land, Vol. XI., pp. 295 et seq. 

When right arises.] — See Compulsory Purchase 
OP Land, Vol. XI., pp. 134, 295, Nos. 211, 2245- 
2247. 

Assessment.] — See Compulsory Purchase op 
Land, Vol. XI., p. 296, No. 2248. 

Whether local authority liable to purchase lands.] 
— See Compulsory Purchase of Land, Vol. XI., 
p. 296, Nos. 2243, 2244. 

C. Enforcement of Duty. 

See Metropolis Management Act, 1855 (c. 120), 
s. 138, &, generally, Crown Practice, Vol. XVI., 
pp. 276 et seq. 

210, Mandamus — Whether prerogative writ 
issued.] — R. V. St. Giles, Camberwell, Vestry, 
No. 214, post, 

211. To whom directed — London County 

Council.] — Under Metropolis ^Management Act, 
1856 (c. 120), s. 136, when the necesidty has 
arisen to execute works for the effectual drainage 
of a district, it is the duty of the London County 
Council to execute works for the pui*pose of drain- 
ing the district, &: that duty will be enforced by 
mandamus. The words such sewer as they 


fi'om time to time think necessary only gives a 
discretion as to the kind of works which shall be 
executed. The sewage, in a sewer vested in the 
council, having escaped into local sewers & 
caused a nuisance ; — Held : all due care or 
diligence had not been used, & a mandamus should 
issue commanding the London County Council 
to keep so much of the sewer as runs through the 
district so as not to be a nuisance. — Lee District 
Board v. London County Council (1899), 82 
L. T. 306 ; sub nom. R. v. London County Council, 
64 J. P. 20 ; 16 T. L. R. 89, C. A. 

212. What must be shown — Lapse of 

reasonable time.] — R. v. St. Luke’s, Chelsea, 
Vestry, No. 200, ante. 

218. Approval of London County 

Council.] — R. V. St. Luke’s, Chelsea, Vestry, 
No. 200, ante. 

214. No other satisfactory remedy 

available.]— The ct. will not grant a prerogative 
writ of mandamus commanding a local authority 
to repair & maintain a sewer vested in them in a 
case where another remedy exists which is equally 
convenient & appropriate. — R. v. St. Giles, 
Camberwell, Vestry (1897), 66 L. J. Q. B. 337 ; 
61 J. P. 217 ; sub nom. R. v. Camberwell Vestry, 
45 W. R. 335 ; 13 T. L. R. 162 ; 41 Sol. Jo. 227, 
D. C. 

215. What may be ordered — Submission 

of plans to London County Council.] — R. v. St. 

Mary, Islington, Vestry, Ex p. Williams on 
behalf of Midland Ry. Co. (1898), 42 Sol. Jo. 
612, D. C. 

216, Control by London County Council — 
Supervision only — No power to order local authority 
to make sewer.] — Certain houses in the metropolis 
being drained directly into the Thames, the London 
County Council, in order to prevent the continued 
pollution of the river, made an order upon the 
vestry of the parish in which the houses were 
situate to make a new sewer according to a 
specified plan to carry the drainage of the housejs 
into the nearest main sewer : — Held : the council 
had no power to make the order. — R. v. St. 
George, Hanover Square, Vestry, [1895] 2 

Q. B. 275 ; 64 L. J. Q. B. 715 ; 73 L. T. 62 ; 59 
J. P. 535 ; 41 W. R. 16 ; 11 T. L. R. 504 ; 15 

R. 504, D. C. 

D. Liability for Improper Exercise of Powers 
and Duties. 

See, generally. Public Authorities, Vol. 
XXXVlil., pp. ’32-50. 

217, How arising— Necessity for negligence.] — 

In the absence of negligence on their part, a 
vestry or local board is not rosponsible for any' 
injury rosulting to an individual from the dis- 
repair of a sewer. Metropolis Local Managemc^nt 
Act, 1855 (c. 120), s. 72, imposes upon the vestry 
or local board the duty of properly cleansing the 
sewers vested in them by the Act. Under the 
premises of pltf. was an old drain which by reason 
of other houses draining into it had become a 

sewer.” This drain having become choked, 
the soil therefrom flowed into the collar of pltf., 
a publican, & did damage. In an action against 
the vestry, founded upon a breach of the duty 
imposed upon them by sect. 72, but not charging 
negligence, the jury found that the existence of 
the drain was unknown to defts. : that its existence 
might have been known to them by the exercise 
of reasonable care & inquiry : but that the obstruc- 
tion of the drain was unknown to defts., & could 
not by the exercise of reasonable care have bjeen 
known to them : — Held : upon these findings 
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Sect, 3. — CcnstrwHon^ cUieration and repair of j 220. .] — Hammond v. St. Pancbas, 

setcere: Stib-aecl, 2, D. ; sub-sect. 3.] Vestry, No. 217, anie,^ 


defts., were entitled to the verdict ; & the declara- 
tion disclosed no cause of action. — Hammond v, 
St. Pancbas Vestry (1874), L. B. 9 C. P. 316 ; 43 
L. J. C. P, 167 ; 30 L. T. 296 ; 38 J. P. 466 ; 22 
W. B. 826. 

AnntiMionB : — Conid. Fleming v, Manohester Corpn. (1881). 
44 L. T. 517. FoUd. Bateman v. Poplar District Board 
of Works (No. 2) (1887), 37 Gh. D. 272. Consd. Stretton'a 
Derby Brewery Co. e. Derby Corpn., [1894] 1 Ch. 431 : 
Baron v, Portelade-by-Sea U. C. (1899), 68 L. J. Q. B. 949. 
Apld. Wilson’s Mnsio Sc General fainting Co. v. rlnsbury 
B. C., [1908] 1 K. B. 563. Reid. Humpj^es v. Cousins 
(1877), 2 C. P. D. 239 : Bateman v. Poplar District Board 
of Works (1886), 33 Oi. D. 360 ; Price e. South Metro- 
politan Gas Co. (1895), 65 L. J. 6. B. 126. Menid. Queen- 
borough Corpn. V, Smeed, Dean (1904), 68 J. P. 244. 

218. .1 — Bateman v. Poplar Dis- 

trict Board of works (No. 2), No. 95, ante , 

.] — See , also . Negligence, Vol. 

XXXVI., p. 21, No. 99. 

219. Failure to cleanse sewer.] — ^An action 

maintained against a board of works for not 
keeping a sewer cleaned, whereby it become choked 
up, Sd the overflow therefrom ran into pltf.’s 
promises. Qu, : whether the defence of con- 
tributory negligence on the part of pltf. though 
admissible under the general issue, can be 
established imder Metropolis Management Act, 
1865 (c. 120). — Meek v, Whitechapel Board op 
Works (I860), 2 F. & P. 144, N. P. 

AnnoiaHona : — ^Dbtd. Hammond «. St. Pancras, Vestry 
(1874), L. R. 9 C. P. 316. Refd. Papwo. th v, Battersea 
Corpn., [19141 2 K.B. 89. 


221. Nuisance.] — The authority over 

sewers, & the drainage powers given by Parlia- 
ment to local boards, do not authorise the com- 
mittal of a nuisance by the boards in their exercise 
of such powers. — ^A.-G. v, Hackney Local Board 
(1875), L. B. 20 Eq. 626 ; 44 L. J. Oh. 645 ; 33 
L. T. 244. 

AnnotaHons : — Consd. Chapman, Morsons v. Auckland Union 
(1889), 23 Q. B. D. 294. Refd. Flower v* Low Leyton 
L. B. (1877), 6 Ch. D. 347. Mentd. Wore & Do FreviUo 
e. Motor Trade Assocn., [1921] 3 K. B. 40 ; Bhagohand 
Dagdusa Gujratbi v. Secretary of State for India in Council 
(1927), 43 T. L. R. 617. 

222. Defences — Contributory negligence.] — 

Meek v, Whitechapel Board op Works, No. 219, 
ante. 

Inevitable accident .] — See Negligence, 

Vol. XXXVI., p. 103, No. 692 ; Nuisance, Vol. 
XXXVI., p. 220, No. 616. 

Liability of highway authority .] — See Highways, 
Vol. XXVI., pp. 398-413. 

Liability for acts of contractor .] — See Master & 
Servant, Vol. XXXIV., pp. 155-167. 


SuB-sEcn\ 3 . — In the Dominions, 
Dependencies, Colonies, etc. 
See Cases infra. 


PART I. SECT. 3, SUB-SECT. 3. 

g. Negligence in conatnictiont re- 
pair or maintenance — Whether action 
lies.] — Where an Act of Parliament 
authorises, certain works & makes 
no provision for compensation to 
persons injured by those works, no 
right of action accrues provided the 
works are carried out with proper care 
Sc skill ; but if they are earned out 
negligently, then a right of action does 
accrue to those persons injured, such 
injury being caum bv the negligent 
construction of the works. — Graham c. 
Board op Water Supply Sc Sewerage 
(1891), 12 N. S. W. L. II. 287 ; 8 
N. S. W. W. N. 77.— AUS, 

b. .] — Essexdon Corpn, 

V, McSweeney (1914), 17 C. L. R. 
524.— AUS. 

k. .] — Defts. a muni- 

cipai authority, so negligently con- 
structed Sc maintained a drain, which 
was intended to carry the storm water 
from a road on to & through pltfs.’ 
land, that water accumulated on her 
land to her injury. Sc that injury was 
aggravated by the fact that the water 
was contaminated with sewage which, 
without default on the part of defts. 
entered the drain : — Held : the Jury 
was pn^rly directed that they might 
award damages for the aggravation of 
the injury beyond what they might 
have awarded apart from the aggrava- 
tion. — ^Willoughby Corpn. v. Hal- 
stead (1916), 22 C. L. R. 352; 33 
N. S. W. W. N. 68.— AUS. 

l. .1 — Farrell v. London 

Town CJouncil (1855), 12 U. C. 11. 
343.— CAN. 

m. .] — Reeves t>. Toronto 

Corpn. (1861), 21 U. C. li. 157.— CAN. 

n. .] — Ward v. Halifax 

^R^^73), 9 N. 8. R. (3 G. Sc O.) 

o. .] — Pltf. was lessee of 

premises which were drained by a 
sewer made by the landlord in the 
street, with the assent of the corpn., 
who paid half the cost of constru^ing 
it. The corpn. used it with the land- 
lord’s consent as part of the drainage 
system of the city. Sc connected It with 
two large drains of more than double 


its capacity. In consequence of the 
accidental bursting of a water pipe 
near it, a greater quantity of water 
was discharged into it than it could 
carry off, & pltf.’s cellar was flooded Sc 
his goods damaged : — Held : defts. 
were guilty of nogllgcnco. — Coghlan 
V. Ottawa Corpn. (1876), 1 A. R. 54.— 
CAN. 

p. .] — Darby r. Crow* 

LAND Township Corpn. (1876), 38 
U. C. R. 338.— CAN. 

q. .1 — ^Whero pltf.’s horse 

was injured by falling into a deep un- 
covered drain by the side of a road In 
the suburbs of the city : — Held : the 
drains being proved to be well con- 
structed, & of a kind (uncovered) 
usual ill the suburbs, the city was not 
liable. — Mackinlay v. Halifax Corpn. 
(1877), 11 N. S. R.(2 R. & C.), 305.— 
CAN. 

r. .] — North wood v. 

Raleigh Township Corpn. (1882), 
3 O. R, 347.--CAN. 

t. .] — Duck v. Toronto 

Corpn. (1884), 5 O. R. 295.— CAN. 

a. .] — Law v, Niagara 

Falls Ck)RPN., Damfield v. Niagara 
Falls Corpn. (1884), 6 O. R. 467.— 

CAN, 

b. ,] — Jbnnison V. East 

Hants Municipality (1885), 6 R. & G. 
71 ; 6 C. L. T. 141.— CAN. 

0. .1 — ^Welsh «. St. 

Catharines Corpn. (1886), 13 0, R. 
369.— CAN. 

d. .]— Preston v. Camden 

Township (1887), 14 A. R. 85.— CAN. 

•. .] — An action lies 

against a municipal corpn. whore, by 
means of their works in grading their 
streets or otherwise, they cause surface 
water to be dischaiged upon the lands 
of a neighbouring proprietor to his 
damage, if by the exercise of proper 
care in performing the work such 
injury might have been avoided. — 
Derinzy V. Ottawa Corpn. (1888), 
15 A. R. 712.— CAN. 

,1 — Sage v. West 

Oxford Township (1892), 22 O. R. 
678.— CAN. 


aa, .] — Bryce v, Loutit 

(1894), 21 A. R. 100.— CAN. 

bb. .] — A municipal corpn. 

having properly constnictoii a sewer 
in a street In the municipality ac- 
cording to a general plan oi drainage 
adopted bv them, are not liable to the 
owner of houses subsequently erected 
on the street, because the sewer has 
not been constructed sufficiently deep 
to allow a proper fall to the drains from 
tho houses. — Johnston v, Toronto 
Corpn. (1894), 25 O. R. 312.— CAN. 

00. .1 — Sp.ymoub V. Maid- 

stone Township (1897), 24 A. R. 370. 
—CAN. 

dd. .1 — Ohtrom V, Sills 

(1898), 28 S. O. R. 485.— CAN. 

ee. .] — McCrimmon v. 

Yarmoui’ii Township (1900), 27 A, R. 
636.— CAN. 

It. .] — R ASKER VILLE V, 

Franklin Rural Municipality (Man.) 
(1900), 3 W. L. R. 547.— CAN. 

Kg, .] — Boyd v. Toronto 

(1911), 18 O. W. R. 897 ; 2 O. W. N. 
902 ; 23 O. L. R. 421.— CAN. 

hh. .1 — Baldwin V. WiDDi- 

FIELD (1912), 22 O. W. R. 267 ; 3 
O. W. N. 1348 ; 3 D. L. R. 880.— 
CAN. 

kk. .] — In an action for 

damages for injury done to pltf.’s 
cellar &; goods therein by water coming 
from the doft.’8 sewer : — Held : water 
percolated from deft.’s main sewer 
through tho conneotlng treneli into 
the o^ar ; & defts. were liable, either 
for a trespass, or for nogllgenoe in 
constructing the sewer, consisting in 
leaving the earth in such a loose 
condition as to allow water to percolate 
into the cellar. — Davidson «. Leth- 
bridge Corpn. (Alta.) (1912), 21 
W. L. R. 273 ; 2 W. W. R. 317 ; 4 
D. L. R. 523.— CAN. 

11. .] — Dunne v. St, 

Anne Rural Municipality (Man.) 
(1914), 29 W. L. R. 197 ; 6 W. W. R. 
1415 ; 20 D. L. R. 987.— CAN. 

mm. .1 — Ruddy V. Milton 

0914), 20 O. W. R. 406 ; 6 O. W. N. 
253; 16 D. L. R. 879.— CAN. 
nn. .]— Parsons c. Eabtnor 
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Township (1915), 8 O. W. N. 444 ; 34 
O. L. 11. 110 ; 23 D. L. H. 790.— 

CAN* 

b j — If drainagro 

work authorlacd by the statute Is 
carried out negligently & there is no 
statutory remedy given to a person 
Injured thereby, an action wlD lie. — 
Hemphill v. McKinney (1915), 33 
W. L. 11. 688 ; 21 B. C. II. 561.— CAN. 

0 . .] — In an action for 

damages because of the flooding of 
p]tf.*s cellar by water from deft, city’s 
sewers : — Held : the sewer system was 
properly designed & installed & there 
was no negligence on the part of the 
city with respect thereto.—MoDoNALD 
V. WiNNiPKo CoRPN. (Man.), [1927] 
3W. W. It. 276.— CAN. 

d. .) — Ih an action for 

damages for flooding of farm lands by 
a drain or ditch constructed on a town- 
ship line between two municipalities : — 
Held : pltf. could not succeed, since 
he had failed to prove that deft, muni- 
cipalities or either of them mode the 
ditch or were under a statutory or 
common -law duty to maintain & 
repair it. — Stewart v. Tache & 
Sprinofield Municipalitiks (Man.), 
119271 1 D. L. 11.515; 11927] 1 W. W. It. 
417.— CAN. 

e. .] — Taikri County 

CoiTNCiL r. Hall (1883), 1 N. Z. L. It. 
360 (S. C.).— N.Z. 

f. .1 WELLINOTON CORPN. 

V, Easson (1912), 32 N. Z. L. U. 397.— 

N.Z. 

g. — Fortehqite V. Te 

Awamatkr Boitruii, 11918] N. Z. L. It. 
991.— N.Z. 

h. .] — PiRiE & Sons 

V. Aberdeen Maoistrates (1871), 9 
Mac.ph. (Ct. of Seas.), 412 ; 43 Sc. Jur. 
190.— SCOT. 

к. .] — St. George Co- 

operative Society, Ltd. v, Glasgow 
CouPN., [1921] S. C. 872 ; 58 Sc. L. It. 
568 ; [1921] 2 S. L. T. 178.— SCOT. 

1. .] — A municipality 

acting imder statutory authority con- 
structed drains & thereby diverted 
rain water from its natural course. 
After a heavy foil of rain the water 
overflowed the drains & caused damage 
to lower lying property ; — Held : the 
municipality was not liable, miless the 
oonstruction of the drains placed a 
greater burden on such property either 
as regards the quantity, velocity or 
direction of the water, which in the 
ordinary course of nature would have 
flown over the property. — Johannes- 
burg Municipality v. Jolly, [1915] 
T. P. D. 429.— S. AF. 

m. Obstruction.] — McGil- 

LIVRAY V. Millin (1867), 27 U. C. U. 
62.— CAN. 

n. .] — McConkey V. 

Brockville Corpn. (1886), 11 O. B. 
322.— CAN. 

o. .] — Gland r. 

Mackintosh (N. S.) (1910), 9 E. L. 11. 
230.— CAN. 

p. LiaJnlity of third 

person.] — Sckoogik v. Guelph Corpn. 
(1875), 36 U. C. K. 534.— CAN. 

q. Necessity for strict 

proof,] — Noble v. Toronto Corpn. 
(1882), 46 U. C. R. 519.— CAN. 

r. Act of Ood.] — 

McArthur v. Co'llinowood Corpn. 
(1885), 9 O. 11, 368.— CAN. 

t. .] — Where a 

drain is out of repair & lands^ are 
injured by water overflowing from it, 
the municipality bound to keep it in 
repair cannot escape liability on the 
ground that the Injuiy was caused by 
an extraordinary rainfall, unless it la 
shown that even If the drain had been 
In repedr the same Injmry would have 
resulted. — ^M ackenzie v. West Flam- 
borough Township (1898), 26 A. R. 
198.— CAN. 

аа, ,] — Faulkner e. 


Ottawa Corpn. (1909), 41 S. C. R. 
190.— CAN. 

bb. .] — Sum 4Kum 

Wo V. New Westminster City (1910), 
15 W. L. R. 512.— CAN. 

00 . .1 — Where vis 

major is set up as a defence to an action 
for damages for the injury to or destruc- 
tion of property caused by the 
deliberate overloading of a sewer 
system, deft, municipality, in order to 
escape liability must prove that the 
damage to pltf. would have been the 
same if the sower system had not been 
overloaded. & that the vis major 
was of such a character that it would 
bo unreasonable to expect deft, 
municipality to control It. — Brown v, 
li. (Sask.) (1914), 29 W. L. R. 537 ; 

7 W. W. R. 228 ; 20 D. L. R. 470.— 
CAN. 

dd. FaUure of engineer 

to inspect works.] — O ’Byrne v. Cami*- 
BELL (1888), 15 O. R. 339.— CAN. 

•e. Measure of damojges.] 

— Kenny v, St. Clements Rural 
Municipality (Man.) (1913), 21 

W. L. R. 432.— CAN. 

ff. Liability for nuisance.] — If in 
the construction of a sewerage work 
under J*art 3, Metropolitan Water &; 
Sewerage Act a method of construction 
is adopted (as for instance, blasting) 
w'hlch is not expressly authorised by 
the Act, or shown to bo necessary for 
the construction of the work, 8c a 
nuisance is thereby created, which 
causes injury to neighbouring property, 
the owner of the property so injured 
lias a remedy by action at law or suit 
in equity. — Stubbs v. McSweeney 
(1897), 18 N. 8. W. L. R. (L.) 50.— 
AUS. 

gg. .1— WooLAifD V, Burnaby 

Corpn. (B. C.) (1905). 2 W. L. R. 402.— 

CAN. 

hh. .1 — C’TAisE V. Woodstock 

Corpn. (1892), 23 O. R. 99.— CAN. 

kk. Liability for tresjMss.] — Where 
the owner of property. In carrying out 
sewerage works pursuant to a plan 
drawn by oflacers of the Melbourne & 
Metropolitan Board of W’orks, erects 
ventilating pipes on the exterior of one 
of the walls of his premises in such a 
way as to overhang his neighbour’s 
land, he is liable for trespass. — 
Lawlok V. Johnston, [1905] V, L. R, 
714.— AUS. 

11. .] — Van-Egmond r. Sea- 

forth Coi«»n. (1883), 6 O. R. 599. — 

CAN. 

mm. .]— Truro Corpn. i\ Archi- 

bald (1901), 31 S. C. R. 380.— CAN. 

nn. .]— Snow r. Toronto Corpn. 

(1919), 44 O. L. R. 623 ; 15 O. W. N. 
316— CAN. 

00 . .] — There is nothing in 

Municipal Corpus. Act, 1876, to permit 
a corpn. to make a drain throi^h 
private land, or to take the land for 
the purpose of making a drain, whore 
the effect will be to cause the waters 
of foreign dralnage-baslus to flow over 
& at certain times to flood pltf.’s 
land. — Bank of New Zealand v, 
Blenheim Corpn. (1886), 4 N. Z. L. R. 
10 (S. (J.).— N.Z. 

pp. Time for action.] — ^To a declara- 
tion charging negligence in the oon- 
struction & maintenance of drains, in 
order to drain the street of a town, 
whereby the drains were choked & the 
sowaro matter overflowed into pltf.’s 
preimses, defts. pleaded that the cause 
of action did not accrue within three 
months : — Held : bad, as II. S. O, 
1877, 0 . 174, 8. 491, did not apply. — 
Sullivan v. Barrie Corpn. (1880), 45 
U. 0, R. 12.— CAN. 

qq. Necessiiy for petition — Before 
condructUm of setoer.] — He Brock & 
Toronto Corpn. (1880), 45 U. C. 11, 
53.— CAN. 

rr. Action to compel corporation to 
complete drain — Who are necessary 
parties — Attomey-Oenerdl, ] — To an 


action on a drainage by-law to compel 
a municipal corpn. to complete a drmn, 

& also to restrain a misapplication of 
moneys assessed, 8c for an account, the 
A.-G. is not a necessary party. — 
Smith r. Raleigh Township Cobpn. 
(1882), 3 O. R. 405.— CAN. 

tt. Whether mandamus lies ,] — 

White v, Gosfield Township (1882), 

2 O. R. 287 ; affd, (1884), 10 A. II. 
555.— CAN. 

aaa. .I—Crysi-eru. Sarnia 

Township (1887), 15 O. R. 180.— CAN. 

bbb. ,] — So&iBRA Town- 

ship V. Chatham Township (1892), 

21 S. C. R. 305.— CAN. 

000. .1 — Daoe-Nais V, 

TRE.VTON corpn. (1895), 24 O. R. 343. 
—CAN. 

ddd. .] — ^Where an award has 

been made \mdor Ditches 8c Water- 
courses Act, 1883, the only remedy 
for the non-completion of the work 
in accordance with the award is that 
provided by sect, 13 of the Act. — 
HEPBURN V. ORFOBD TOWNSHIP (1890), 
19 O. R. 585.— CAN. 

000 . Contract for work to be com- 
pleted to engineer* s satisfaction — Failure 
of contractor to satisfy engineer — Right 
of corporation to do work themselves .] — 
Mangan V. Windsor CJorpn. (1894), 
24 O. R. 675.— CAN. 

iff. Liability of municipality to 
pay compensation — To owner.] — Re 
Hodgson & Bosanquet Township 
Corpn. (1886), 11 O. R. 589— CAN. 

ggg. .] — Re McLellan & 

Ciunquacoucy Township (1900), 27 
A. R. 355.— CAN. 

hhh. .] — Before entering 

on land for the purpose of putting a 
sewer through it, the city of Vancouver 
must, under their Act of incorporation, 
compensate the owmer of the land 
through which it is proposed to lay 
the sower. — Arnold v. Vanc?ouvkr 
Corpn. (1904), 10 B. C. R. 198.— CAN. 

kkk. .] — WiGLE V. Gos- 

field Soitth Township (1901), l 
O. L. R. 519 ; 21 C. L. T. 231.— CAN. 

111. .] — A person who or 

whoso property is injuriously affected 
by tbo condition of a drain is entitled 
to recover from the municipality 
charged with the duty of maintedning 
I it such damages as he sustains by 
reason of its non -repair whether caused 
by the flooding of his land by the waters 
of the drain, or by failure to carry off 
the water wliich came upon the land 
In the course of nature. — Crawford 
r. Eluce Township (1899), 26 A. R. 
484.— CAN. 

mmm. .1 — Caledonian Rt. Co, 

V. Perth District Committee (1901), 

3 F. (Ct. of Sees.) 1025.— SCOT. 

nnn. Time for payment of dehentwres 
— Whether Drainage. Art, s. 83, applies 
to cost of “ extending, improving or 
altering .*’] — Sutherland -Innes Co. v. 
Romney Township (1898), 19 C, L. T. 
381 ; 26 A. R. 495.— CAN. 

000 . Proceedings to restrain owner 
from constructing ditch — Whether in* 
voicing question of title to land ,] — 
Waters v. Manioault (1900), 30 
S. C. R. 304.— CAN. 

ppp. Alteration of report <£* plans — 
When allowable after adoption. ]-~Bef ore 
the report, plans, &; assessment of the 
engineer for a drainage scheme have 
been adopted by the council, it can 
refer them back te him for further oon- 
sideration or for amendment, but after 
they have been adopted it oannot of 
its own motion change or amend them ; 
& if the drainage scheme is oarried out 
with a material change the municipality 
are not protected, & are liable to make 
good any damages resulting from the 
work. — ^Priest v, Flos Tovtnship 
21 C. L. T. 113 ; 1 O. L. R. 78. 

qqq. Part of drainage work out of 
repair — Necessity for iniRating totpn- 
thip to repair.] — Re Rochester Town- 
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Sbct. 4.— sewering streets not repair- 

ABLE BY INHABITANTS AT LARGE. 

Sub-sect. 1. — Outside the Metropolis, 

See Highways, Vol. XXVI., pp. 527-520, Nos. 
2263-2269. 

Apportionment & recovery of expenses.] — See 

Highways, Vol. XXVI., pp. 520-552. 


Sub-sect. 2. — In the Metropolis. 

223. Sewer orlginaUy constructed by private 
owner — Subsequent reconstruction by local autho- 
rity — ^Liability of private owner for reconstruction.] 

— ^Kesp., within the limits of Metropolis Manage- 
ment Acts & with the sanction of the Metropolitan 
Board of Works, constructed a sewer for the 
draii^e of the M. road, in which he owned* 
certain houses, & wliich was a “ new street 
within above-mentioned Acts. Afterwards applts. 
took up the sewer constructed by resp., & in place 
thereof laid down another for the drainage of the 
neighboiu*hood : — Held : resp. was not liable to 
pay any portion of the cost of the sewer laid down 
by applts. — Fulham Board op Works v, Good- 
win (1876), 1 Ex. D. 400 ; 35 L. T. 907 ; 41 J. P. 
134. 

Annotations : — Apld. Bonella t*. Twickenham L. B. of Health, 
Holmes r. Twickenham L. B. of Health (1887), 20 Q. B. D. 
63. Consd. Handsworth District Council i>. Derringrton, 
[1897] « Oh. 438. Befd. Bany & Cadoxton L. B. v. 
Parry (1895), 64 L. J. Q. B. 512 ; Simnionds e. Fulham, 
Vestry, [1900] 2 Q. B. 188. 

Apportionment & recovery of expenses.] — See 

Highways, Vol. XXVI., pp. 489-500. 


Sect. 5.— SEWAGE DISPOSAL 

Sub-sect. 1. — ^In General. 

See Public Health Act, 1875 (c. 55), ss. 17, 299. 

224. Contract for disposal — ^Enforcement.] — 
A local board of health entered into an a^ement 
with a sewage co., in pursuance of wluch they 
afterwards granted a lease to the co. of the sewage 
works of a town, & of a plot of land, for a term 
of fourteen years, the co. covenanting that they 
would during the term keep the outfall of the 
works, with the engines, pumps, & apparatus, in 
proper working order, so as to admit of the free 
flow of the sewerage through the sewers com- 
municating with the works, & so that the same 


might not at any time be stopped. To a bill by 
the local board against the co., complaining that 
the co.’s works were* insufficient to treat the 
sewerage successfully, that they were pumping 
only a portion of the sewerage out of the sewers, 
dt were damming. up or heaffing back the residue 
in the sewers, so as to be a nuisance to the 
inhabitants of the town, & that pltfs. were being 
threatened with proceedings, & praying for an 
injunction to restrain defts. from permitting the 
sewage to remain in the sewers, so as to oe a 
nuisance or damage to pltfs., & from damming 
up or heading back the sewage in the sewers, 
defts. demurred, on the grounds that the ct. could 
not superintend the proper performance of the 
works ; that pltfs. had alleged no special damage ; 
& that it was not the practice of the ct. to restrain 
the infringement of a public right at the suit of 
a corpn., except at the instance or in the presence 
of the A.-G. Demurrer overruled ; & injunction 
granted. — ^Nuneaton Local Board r. General 
Sewage Co. (1875), L. R. 20 Eq. 127 ; 44 L. J. Ch. 
661. 

Annotations : — Reid. Wallasey L. B. u. Gracqy (1887), 36 

Oh. D. 693. Hentd. Strelley v, Pearson (1880), 43 L. T. 

165. 

225. Diversion into overcharged sewer — ^Damage 
to private individual — Whether action maintainable 
or subject of compensation.]— ^The diversion by a 
local authority, in the execution of their statutory 
powers, of sewage from one drain or sewer into 
another already surcharged with sewage, whereby 
damage is occasioned to an individual occupier 
of premises, is not a mere act of omission in the 
performance of duties imposed by Public Health 
Act, 1875 (c. 65), & therefore only a subject for 
compensation under Public Health Act, 1875 
(c. 65), s. 308, but is the commission of a legal 
wrong, in respect of which the occupier can main- 
tain an action for the damage sustained. — Dent v. 
Bournemouth Corpn. (1897), 66 L. J. Q. B. 395. 
Annotation Consd. Heskoth v. Birmingham Corpn., [1924] 

1 K. B. 260. 


Sub-sect. 2. — Discharge op Sewage into 
Streams and Sea. 

See, generally. Public Health Act, 1875 (c. 55), 
s. 17 ; Rivers Pollution Prevention Act, 1876 
(c. 75) ; Rivers Pollution Prevention Act, 1893 
(c. 31). 

226. Right to discharge sewage into stream— 
Sewage — Stream already polluted — ^No additional 


smp 6c Mersba Township (No. 2) 
(1901), 2 O. L. R. 435 ; 21 O. L. T. 
558.— CAN. 

r. Whether consent of proprietors of 
lands necessarv — When locm authority 
proceeds under Public Health (Scotland) 
Act, 1897.] — A local authority having 
laid sewer pipes upon the surface of 
the bed of a stream, certain proprietors 
entitled to notice, who considered that 
they were preludloed by the pipes being 
on the surface Instead of under the sur* 
face, raised an action in which they 
demanded the removal of the pipes, on 
the ground (inter alia) that the notice 
required by Burgh Police (Scotland) 
Act, 1892, 8. 217, had not been given 
— Held : under 1907 Act, a bur^, In 
the construction of sewers, can proceed 
either under 1892 Act, or 1897 Act, 
6c the local authority having decided 
to proceed under 1897 Act, they were 
not bound to obtain the consent of the 
proprietors as required by 1892 Act. — 
MOntoomerie 6c Co., Ltd. v. Haddxnq- 
TON (Provost 6c Magistrates of), 
11908) A. 0. 170.— SOOT. 

t NeeeeeUy for report of engineer — 
If cart of works nml exceed 1800.]— 


.Tohnston V. TiLBtmY East Township 
(1911), 20 O, W. R. 747 ; 3 O. W. N. 
405 ; 25 O. L. R. 242.— CAN. 

a. Construction of waterworks db 
sewers — Separate contracts — Resolutions 
of council — Formal agreement — Can- 
ceUaticn of one contract — Effect on the 
other — Right to cancel .] — -Municipal 
Construction Co, v. Regina Corpn. 
(1912), 20 W. L. R. 405 ; 1 W. W. R. 
958 ; 5 Saak. L. R. 405.— CAN. 

b. Complaint of non-repair — By 
ratepayer to township council — Resolu- 
tion of council requiring engineer to make 
a survey dt report — Report of engineer 
recomrnhiding new scheme of work dh 
assessment — Adoption by councU .] — 
Re Labutb 6c Tilbury North Town- 
ship (1919), 44 O. L. R. 622 : 47 
D. L. R. 97 ; 15 O. W. N. 277.— CAN. 

0 . Action to restrain corporation 

passing of resbtutionr—To make drain- 
age wwfes-}— C lapp v. Sandwich East 
Township (1922), 62 O. L. R. 180.— 

CAN. 

d. Duty of corporation to repair — 
During ** lifetime " of work.}— Re SooTT 


& Windsor CoitPN. (1923), 53 O. L. R* 
565.— CAN. 

e. Rights of private landowner s — 
To have every drain db culvert kept in 
order.] — McGregor v. Wanganui 
County Council (1899). 17 N. Z. L. R. 
422.— N.Z. 

f. Right of local authority acting 

under Public Health Act, 1897 — Without 
reference to procedure under Burgh 
Police ^c1.)--Brown V. Kirkcud- 
bright Magistrates (1905), SF. (Ct. 
of Sess.) 77.— SCOT. ^ 

g. Improvement of drainage works — 
Whether under category of maintenance 
or repairs .] — In drainage-works an 
operation which is an Improvement 
may nevertheless come within category 
of maintenanoe or repairs.— Horseshoe 
Land Drainage Board Trustees v. 
Sluggish River Land Drainage 
Board Trustees (1907), 26 N. Z. L. R. 
645.— N.Z. 

PART I. SECT. 6, SUB-SECT. 2. 

h. Right to discharge sewage into 
stream — Sewage — Stream already pol- 
luted.] — Portobbllo Magistrates v, 
Edinburgh Magistrates (1882), 10 
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only prohibition contained in 
Public Health Act, 1876 (c. 65), s. 17, so far as 
regards natmral streams, is against conveying into 
any natural stream such sewage or filthy water as 
wiU prejudicially affect the purity of the stream. 
Therefore, where sewage or other filthy water is 
conveyed into an already polluted stream, no 
offence is committed against the section unless 
the stream is thereby made fouler than it was 
before. — ^A.-G. v. Birmingham, Tame & Rea 
District Drainage Board, [1910] 1 Ch. 48 ; 79 
L. J. Ch. 137 ; 101 L, T. 796 ; 74 J. P. 67 ; 26 
T. L. R. 93 ; 64 Sol. Jo. 198 ; 8 L. O. R. 110, 
C. A. ; on appeal, [1912] A. C. 788, H. L. 

;-~Refd. A.-G. v. Kerr & BaU (1914), 79 J. P. 51. 

Mentd. Countess Warwick S.S. Co. v. Le Nickel Soc. 

Tradlngr Co. r. Emlyu, Jones Sc 

WlU^ins U917), 87 L. J. K. B. .309 ; Metropolitan Water 
2 K. B. 1 ; Robinson v. B., 

lleil] a K. B. 183. 


.] — See, further. Ease- 
ments, Vol. XIX., p. 158, No. 1087-1092. 

227. Watercourse flowing in defined 

natural channel—Ending by filtration into chalk 
hod.]— The implied statutory authority conferred 
by Public Health Act, 1875 (c. 55), s. 17, on a 
local authority to convey uncontaminated water 
along a natural stream or watercourse applies to 
a watercourse wliich, after flowing in a defined 
natural channel for a cei*tain distance, comes lower 
down on to a chalk bed, where the water gradually 
filters into & is absorbed by the chalk. — Maxwell- 
WiLLSHiRE V, Bromley Rural Council (1917), 
87 L. J. Ch. 241 ; 82 J. P. 12 ; 10 L. G. R. 414. 

228. Right to discharge sewage into sea — 
Whether right exists at common law.] — Hobart 
V. Southend-on-Sea Corpn., No. 257, post, 

229. .] — Oyster ponds or “ layings 

had existed as far back as living memory went 
upon the foreshore of an arm of the sea. The 
IJurpose for which these ponds wore used was the 
storage of oysters, which were brought from 
elsewhere & laid down in the ponds in order to be 
fattened for the market. C^ortain ponds of tliis 
kind, which were oncloKod by boards or concrete, 
were & for more than twenty years had been 
used in the manner above mentioned by jdtf. who 
had purchased them in 1879 from othei*s, who had 
for a period of between twenty & thirty years 
previously so used them. Thei*e was soine‘ evi- 
dence that the foi*eshoro had formed part of the 
waste of a manor the lord of which had a several 
fishery thereon. 

I lefts, wei’e an urban district council which had 
been constituted in 1914 their district being carved 
out of that of a previously existing rural sanitary 
authority. A sewer had been made in the district 
by the rural sanitary authority, from which an 
inconsiderable quantity of sewage had been dis- 
charged into the sea near the oyster ponds. Defts. 
made certain new sewers & connected them with 
the first-mentioned sewer, & the quantity of sewage 
discharged from that sewer was thereby greatly 
increased. The sewage so discharged caused a 
nuisance to pltf.^s oyster ponds through pollution 
of the same with sewage to an extent which 
rendered them unfit for use. In an action by pltf. 
against defts. in respect of the nuisance so caused ; 
— Held : defts. not having any right to discharge | 
sewage into the sea so as io cause a nuisance & i 


having by their acts of commission caused such a 
discharge of sewage were wrong doers ; & therefore 
the action was maintainable. — F oster v. Warb- 
LiNGTON Urban Council, [1906] 1 K. B. 648 ; 75 
L. J. K. B. 514 ; 94 L. T. 876 ; 70 J. P. 233 ; 54 
W. R. 575 ; 22 T. L. R. 421 ; 4 L. G. R. 735, 0. A. 
Ar^iMiona : — FoUd. Owen t>. Favergham Oorpn. (1908), 

73 J. P. 33. Consd. Jones r. Llanrwst U. C., 11911] 1 Ch. 
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230. ,] — In answer to an action by the 

owner of an oyster fishery for an injunction to 
restrain a municipal corpn. from dischar^ng 
untreated sewage into tidal waters so as to pollute 
pltf.’s oyster beds, defts. pleaded that they had 
a right both at common law & prescription to 
discharge their sewage into the sea : — Held : 
defts. had no right to discharge sewage into the 
sea so as to cause a nuisance, & an injunction ought 
to be granted. — O wen v. Faversham Corpn. 
(1908), 73 J. P. 33, C. A. 

Liability for damage to fisheries.] — See 

Fisheries, Vol. XXV., pp. 34-36, Nos. 328-338. 

Prescriptive rights to discharge.] — See Ease- 
BIENTS, Vol. XIX., pp. 156-158, Nos." 1072-1076. 

231 . Action to restrain — By Attorney-General.] — 
A.-G. V. Dorchester Corpn., No. 249, poRt. 


\ Sub-sect. 3. — Disposal by I..ocal Authorities 
OP Sewage from Outside Areas. 

232. Intercepting sewer for several parishes — 
Additional parish incorporated in urban sanitary 
district using sewer — Duty to receive additional 
sewage.] — Under the powers contained in a 
private Act of Parliament an intercepting sewer 
was built to carry away the drainage of certain 
parishes & was vested in a board of management. 
The Act provided, that if at any time any local 
board should be constituted for any district in 
which any part of the sewers authorised should be 
situate, having powers with respect to the sewage 
of such district, & to levy sewer rate therein, 
every such local board should be at liberty, by 
notice to the sewers board, to participate in the 
benefits & liabilities of this Act, & all provisions 
of the Act should be applicable to them & their 
district in like manner In all respects as they were 
applicable to any other of the local authorities 
A their districts. By an order of the county 
council made under the provisions of Local Govern- 
ment Act, 1888 (c. 41), the area of a certain parish 
which was not originally within the purview of the 
Act was transfeiTed & incorporated in an urban 
sanitary district, which discharged its sewage 
into the intercepting sewer : — Held : the urban 
sanitary authority were entitled to discharge the 
drainage of tlie added area into the intercepting 
sewer. — Brighton Intercepting &: Outfall 
Sewers Board v. Hove Corpn. (1904), 68 J. P. 
565 ; 20 T. L. R. 760 ; 2 L. G. R. 1255, H. L. ; 

S' C. sub nom. Hove Corpn. v. Brighton 
Intercepting & Outfall Sewers Board (1903), 
67 J. P. 335, C. A. 

233. District in metropolitan area — Whether 
binding agreement to receive sewage from extra 
metropolitan area can be made.] — ^Under Metro- 
polis Management (Amendment) Act, 1862 (c. 102), 
the vestry of a parish within the metropolitan area 




.1— Downib V, Moray 

1. .] — A proprietor erected 

upon his land, dwelling houBes. Into 


whloh he. Introduced water pipos from 
a water oo.*8 works. Sc by means 
of drains conveyed the sewage into a 
streamlet which passed through a 
subjacent property : — Held : whatever 
right the proprietor might have to lead 
into the streamlet the ordinary surface 
water arising from his lands, he had 


no right to discharge therein sewage 
water.— Montqombrt Sc Plbmino v, 
Findlay (1853), 15 Dnnl. (Ot. of Sess.) 
863 : 25 Sc. Jur. 499 ; 2 Stuart. 519.— 
8C<riP. 

m. .] — Tipperary No. 1 Rural 

District Council r. Scully (1918), 
63 I. L. T. 29.— m. 



32 


Sewers and Drains. 


Sect, 5. — Sewage disposal: Sub^sects* 3, 4 5.] 

cannot, even with the consent of the London 
CJounty Council, enter into a binding agreement to 
receive sewage from a district without the metro- 
politan area. 

Where pltfs., the vestry of a parish within the 
metropolitan area, made an arrangement with 
certain landowners of a district without the metro- 
polity area, now represented by defts., the urban 
district council, whereby the discharge of some 
sewage from defts.’ district into a sewer belonging 
to pltfs. had been permitted for many years, & this 
additional sewage had increased so as periodicsdly 
to choke up pltfs.* sewer : — Held : this arrange- 
ment operated in law merely as a revocable licence, 
& pltfs., being a public body with public duties to 
jperform, were not estopped or precluded by 
laches or cu^quiescence from bringing an action 
for an injunction to restrain defts. from using the 
sewer ; but having regard to the conduct of pltfs. 
& to the difficulty in which an injunction would 
place defts. by compelling them to close their 
sewers, the ct. ought only to make a declaration 
that defts. were not entitled to send sewage from 
their district ihto pltfs.* sewer without the consent 
of pltfs. — St. Mary, Islington, Vestry v, 
Hornsey Urban Council, [1900] 1 Ch. 695 ; 
69 L. J. Ch. 324 ; 82 L. T. 580 ; 48 W. R. 401 ; 
16 T. L. R. 286 ; 44 Sol. Jo. 327, C. A. 

Annolations Apld. L. C. C. v. Acton U. D. C. (1900), 17 
T. L. R. 157. Reid. East Bamet Valley tt. C. v. St^ard 
(1909), 79 L. J. CJh. 103; Liverpool Co 'pn. v, Coflrhll), 
11918] 1 Ch. 307. 

234. Acquisition of prescriptive right 

impossible since 1855.] — ^Before the passing of 
Metropolis Management Act, 1855 (c. 120), certain 
houses in the Acton district drained into the 
Stamford Brook sewers, which connected with the 
metropolitan drainage system. By London County 
Council (Acton Sewage) Act, 1898, s. 3 (1) (a), 
the Acton Urban Council were to pay to the 
London County Council in respect of the future 
use of the metropolitan main drainage system 
a sum based upon the rateable value of the pro- 
perty within their district which drained into the 
metropolitan system, other than houses or buddies 
which had acquired a prescriptive right to drain 
into the Stamford Brook sewers : — Held : as no 
house could since the passing of Metropolis Man- 
agement Act, 1865 (c. 120), acquire by prescription 
a right to drain into a sewer ffischarging into the 
metropolitan drainage system, in ascertaining the 
sum to be paid the rateable value of houses con- 
nected with the Stcunford Brook sewers before 
Metropolis Management Act, 1855 (c. 120), alone 
came within the exemption. — London County 
Council v, Acton Urban District Council 
(1902), 18 T. L. B. 689, C. A. 

285. Districts outside metropolitan area — Con- 
tract to receive sewage from another area — Proviso 
that second area should not allow outside connec- 
tions — Subsequent Act aliowing such connections.] 

— ^By a deed dated 1874, local board A. agreed 
with local board B. to allow B. to cause the 
sewers of B. to communicate with a sewer of A., ] 
provided that the sewage of other places should * 
not be permitted by B. to pass into the sewers of < 
B. so as to discharge into the sewer of A. Persons 1 
in other places constructed sewers, connected with t 
sewers of B., & discharging through them into the i 
sewer of A. B. made no attempt to restrain them, e 
A. claimed an injunction restraining B. & the I 
persons in other places from causing or permitting ^ 
the flow of sewage from any of such other places t 
into sewers of B. so as to discharge as aforesaid : — \ 
Held : by the effect of the Public Health Act, s 


1876 (c. 66), s. 22, the contract made by the proviso 
in the deed of 1874 was discharged, &; the persons 
J in other places had a Tight to connect with the 
sewer of B. without making ^any application to A, 
— Newington Local Board v. Oottingham Local 
Board (1879), 12 Ch. D. 726 ; 48 L. J. Oh. 226 ; 
^ 40 L. T. 68. 

^ AnnokUion : — Gonad. New Windsor Corpn. v, Stovell (1884), 
27 Ch. D. 665. 

I 236. Construction.]— By an agree- 

I ment of Nov. 22, 1895, made between pltfs. 

' (the urban council) & defts. (the rural council) it 
[ was provided that defts. should not permit sur- 
face water to be carried from their district into 
pltfs.* sewers, but should provide means for the 
treatment of all surface & storm water in their 
' district & such storm & surface water should be 
conveyed away dealt with by defts. in such 
manner as shomd be satisfactory to the surveyors 
of defts. & pltfs. respectively. Defts. subse- 
quently drained certain surface waters into 
pltfs.* sewers. Litigation arose between the 
parties, & ultimately, on Sept. 25, 1913, an agree- 
ment was entered into between them whicli con- 
tained the following clause : “ The T. Urban D.C. 
to allow the water, which is alleged to be surface 
water, already turned into their sewers by the 
R.D.C. to be continued to be so turned in in 
perpetuity, but the R.D.C. undertake not to 
permit further surface water to enter the T.U.D.C. 
sewers other than that above mentioned.’* The 
whole agreement was expressed to be made subject 
to a new sewerage scheme of pltfs. receiving the 
sanction of the L^al Government Board. In due 
course this sanction was obtained. Owing to the 
outbreak of war the carrying out of that scheme 
was in abeyance, & it was not \mtil after the 
armistice that the question of defts.* rights under 
the agreement came into prominence. Disputes 
arose to the number of houses of defts. which were 
discharging surface water in 1913, & pltfs., holding 
the view that the discharge of surface water by 
defts. was being carried out in such a manner as 
to constitute a broach of the agreement of 1895, 
as varied by the agreement of 1913, commenced the 

E resent proceedings in which they claimed that 
y reason of defts.’ breaches of the agreement as 
so varied they were relieved of their obligation 
of receiving into their sewers the sewage or surface 
water from certain houses therein referred to, & 
alternatively, they claimed an injunction to restrain 
defts. from discharging any surface water into 
pltfs.* sewers except as therein specified ; — Held : 

' in the circumstances an injunction must be granted 
restraining defts. from permitting surface water 
from their district to enter pltfs.* sewers except 
from such premises as were on Sept. 25, 1913, 
discharging surface water into the sewers. — 
Tyldesley Urban District Council v. Leigh 
Rural District Council (1925), 23 L. G. R. 243. 

237. Contract with private owner — Bind- 

ing on successors of local authority.] — Under 
Public Health Act, 1848 (c. 63), s. 48, the owr^r of 
land adjoining a district by deed agreed with the 
local board to do certain works & pay £10 a year, 

& the board gave him leave to dram through their 
drain all sewage from the property & houses then 
belonging to the landowner & from any houses 
thereafter to be erected on the propertv. Many 
more houses were afterwards erected, & the urban 
sanitary authority, which had succeeded the local 
board, were under a new Act of Parliament pre- 
vented from passing^as before the sewage through 
the drain into the Barnes ; — Held : (1) the deed 
was not ultra vires, & the board could bind their 
successors as to the sewage of houses not then in 
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existence ; (2) though the board were trustees for 
the ratepayers they had exercised their discretion, 
& the agreement did not appear at the time 
improvident, & its turning out badly for them did 
not affect it ; (3) the law being altered so as to 
prevent the discharge of sewage into the Thames 
was no ground for setting aside the deed. — New 
Windsor Corpn. v. Stovell (1884), 27 Ch. D. 
065 ; 64 L. J. Ch. 113 ; 51 L. T. 620 ; 33 W. R. 
223. 

Annotaiiona : — An to (1) Reid. A.-G. v. Hastintfs Corpn. 
(1902), 67 J. P. 165. Generally^ Mentd. Mllner’a Safe Co. 
V. G. N. & City lly.. (1907 J 1 Ch. 208 ; Municipal Mutual 
Insce. V. Pontefract Corpn. (1917), 116 L. T. 671. 

238. Discretion of local authority.] — 

New Windsor Corpn. v. Stovell, No. 237, ante, 

239. Subsequent Act rendering cost of 

disposal greater.] — New Windsor Corpn. v, 
Stovell, No. 237, ante. 


Sub-sect. 4. — Construction op Works and 
Acquisition of Land. 

See Public He^th Act, 1875 (c. 65), ss. 16, 27, 
32-34, 299. 

240. Lease of land to local authority for drainage 
purposes — Liability of local authority — To distribute 
sewage over land.] — O. agreed to grant to a local 
board a lease of land for the purpose of an outfall 
for drainage, & “ to allow the use of the land below 
the level of the outfall for drainage purposes.” 
O. was to have the benefit of the sewage matt-er, 
paying nothing therefor. The board erected 
a sewage tank with an outlet, but without any 
works for distributing the sewage over O.’s 
land ; — Held : the words in the agreement did 
not give the board a right to indiscriminately 
pour their sewage on the land, & they must use 
proper means for distributing the sewage over the 
land in a manner to benefit it, & not injure it for 
agricultural purposes. — Witham Local Board v, 
Oliver (1884), 1 T. L. R. 60. 

241. Necessity for acquisition of land — Under 
statutory powers — Before entry for construction of 
works.] — Sutton v. Norwich Corpn., No. 1, 
ante, 

242. .] — King’s College, 

Cambridge v, Uxbridge Rural Council, No. 68, 
ante. 

243. Pumping station for sewage 

works.]— King’s College, Cambridge v. Ux- 
bridge Rural Council, No. 68, ante. 

Restriction as to user of land acquired.] — See 
Compulsory Purchase of Land, Vol. XI., p. 120, 
No. 134. 

Injurious affection of other land in same owner- 
ship.] — See Compulsory Purchase of Land, Vol. 
XI., p. 135, No. 216. 

Necessity for consent for owner.] — See Com- 
pulsory Purchase of Land, Vol. XI., p. 291, 
No. 2189. » I » 

Right to compensation.] — See Compui.sory 
Purchase of Land, Vol. XI., p. 138, No. 253. 


Sub-sect. 6. — ^Pollution. 

See, generally. Metropolis Management Act, 
1866 (c. 120), s. 136 ; Metropolis Management 


Act, 1858 (c. 104), 88. 1, 24, 31, 32 ; Public Health 
Act, 1875 (c. 55), s. 17, 32 ; Rivers Pollution 
Prevention Act, 1876 (c. 75) ; Rivers Pollution 
Prevention Act, 1893 (c. 31) ; Waters & Water- 
courses. 

244. Liability of local authority — Agreement to 
cease pollution — Breach of agreement.] — W. 

occupied bleaching works on the O. under a lease. 
The improvement comrs. of H. who had adopted 
21 & 22 Viet. c. 98, & thereby were constituted 
the local board of health for H. commenced a 
system of drainage for H. in 1862, & the sewage 
flowing through the C. stream into the O. polluted 
its waters so that they could not be used for 
bleaching purposes. In 1868 W. filed his bill, 
praying for an injunction to restrain the comrs. 
from permitting the sewage to flow into the O. 
The suit was compromised & by an agreement, 
dated Mar. 1, 1869, the comrs. agreed to pay W. 
a certain sum for damages & that they would not, 
after Mar. 31, permit the sewage of H. to flow 
through the drains under their control into the O. 
The comrs. adopted the irrigation system of the 
disposal of their sewage, which proved wholly 
inadequate. Sewage flowed down the C. stream 
into the O. & also the overflow from the irrigation 
farm. W. was obliged to take other bleaching 
works as the waters of the O. were so polluted by 
the drainage that he could not use them. He 
therefore filed his bill against the comrs- praying 
for an injunction in the terms of the agreement, & 
for an inquiry as to damages sustained by him. 
Relying on the performance of the agreement, W. 
took a new lease of the bleaching works : — Held : 
W. was entitled to an injunction, & an inquiry 
as to damages as prayed by his bill. — Wood v. 
High & Low Harrogate Improvement Comrs. 
(1874), 22 W. R. 763. 

245. Power to cut off unauthorised com- 

munication — Public Health Act, 1875 (c. 55), s. 21.] 
— ^An injunction will lie against a sanitary authority 
to restrain them from permitting a natural water- 
course to be polluted by sewage, discharged at 
a point within their district, when the sanitary 
authority has power either at common law or by 
statute to secure the cessation of the nuisance 
without constructing a new system of drainage, 
& without resorting to any legal proceedings to 
obtain an injunction on their owm part. 

A. was the owner of a house, & land in front of 
which ran a natural watercourse. The Finchley 
local board, ha\dng previously drained surface 
water through a pipe into the watercourse, in 
1880 gave permission to B. to make a connection 
from his premises to their surface water drain. 
B., without permission, constructed a further 
connection with the drain, so as to carry sewage 
from a cesspool on his premises tluough the drain 
into the watercourse, thus polluting the water, & 
causing a nuisance to A. : — Held : inasmuch as 
the Finchley local board had a right at common 
law to close the unauthorised communication, & 
were also empowered to do so under above sect., 
& were under no necessity to construct a new 
system of drainage or to commence proceedings 
for an injunction against B., an injunction ougnt 
to be granted at the instance of A. to restrain them 
from permitting the continuance of the nuisance. — 
Charles v. Finchley Local Board (1883), 23 


PART I. SECT. 6, SUB-SECT. 4. 

n. Expropriation of eaaement in 
wcoa of purchase of land.}— Re Davis I 
T^onto Corpn. (1891), 21 O. U, 2^ 

■“CAN. 


PART I. SECT. 5, SUB-SECT. 5. 

o. Liability of local authority.] — 


Pltf. beiiiK a manufacturor entitled to 
the use of a certain Btroam of wator, 
(lofts., a corporate body of Poor Law 
Guardians, polluted it with sewage : — 
Held : they wore liable as much as a 
private individual would be, for the 
tort to the property so committed. 
— Lkvinqston V. Lurqan Union 


Guardians (1868), 18 L. T. 338. — 

IR. 


p. Action to restrain — By private 
individual — Statutory right of inhabit 
ianta to use sewers.]— W allace v, 
M‘Cartan, [19171 1 I. R. 377.— IR. 


J. — VOL. XLI. 


D 
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Sect. 5 . — Sewage disposal: Svih-sed. 6. 


SeH. 6.] 

62 L. J. Oh. 554 ; 48 L. T. 569 ; 47 


Ch. D. 767 

J. P. 791 ; 31 W. R. 717. 

ArmMiom ; — Disj^ A.-G. v. Clorkonwell Veatry, [1891] 
-r* aia O^vlo ». Blythlng Union H. S. A. (1891), 
2 Ch 378^^^’ Brown v. Dunstable Corpn.» [1899] 


246. Damage to machinery.] — James v. 

Bbdwellty Urban District Council (1916), 80 
J. P. Jo. 192. 

247. Action to restrain— By Attorney-General.] 
— A.-G, V. Tunstall Local Board op Health, 
[1875] W. N. 66. 

248. .] — A.-G. V. Willesden Dis- 

trict Council (1896), 12 T. L. K. 628. 

249. — .] — The A.-G. can maintain an 

action to restrain a local authority from discharging 
sewage into a natural stream contrary to Public 
Health Act, 1875 (c, 55), s. 17, as being an infringe- 
ment of a public Act of Parliament. — A.-G. v. 
Dorchester Corpn. (1906), 94 L. T. 682 ; 70 
J. P. 281 ; 22 T. L. K. 480 ; 50 Sol. Jo. 438 ; 
4 L. G. R. 675, C. A. 

250. -- — -.] — By Public Health Act, 1876 

(c. 6o), s. 17, it is enact/ed that “ Nothing in this 
Act shall authorise any local authority to make or 
use any sewer, drain or outfall for the purpose of 
convening sewage or filthy w’ater into any natural 
stream or watercourse, or into any canal, pond 
or lake, imtil such sewage or filthy water is freed 
from all excrementitious or other foul or noxious 
matter such as would atTect or deteriorate the 
purity & quality of the water in sucli stream or 
watercourse, or in such canal, pond or lake.’* 
Semple: the words “such as would affect or 
deteriorate the purity A quality of the wafer ’’ 
apply to “ excrementitious ” as well as to “ other 
foul or noxious matter.” The above provision 
is contravened if the purity A (juality of the water 
in a stream is deteriorated at the point of discharge 
of a sewer ; it is not necessary to show deteriora- 
tion to the stream in general. 

In an action by the A.-G. at the relation of the 
owner of lands affected, upon it being established 
that, owing to defects in the sewerage system c»f a 
l^al authority, sewage containing excrementitious 
& other foul or noxious matter was discharged into 
a stream A polluted the water at the outfall, there 
was granted against the local authority, in favour 
of the A.-G., an injunction in the teims of Public 
Health Act, 1875 (c. 65), s. 17 ; &, in favour of the 
relator, an injunctam restraining the local authority 
from discharging sewage at the outfall so as to 
cause a nuisance to the relator by pollution of the 
stream. — ^A.-G. v. Ringwood Rural District 
Council (1928), 92 J. P. 66, 

251. Pollution requiring comprehen- 

sive scheme to abate.] — The corpn. of a borough, 
acting as a local board of health, constructed a 
sewage system which resulted in a gradually 
increasing nuisance to pltfs. & the public generally. 

It being represented on their behalf that the evil 
could only be dealt with effectually by a com- 
prehensive scheme, & that no such scheme could 
prudently be adopted pending a Parliamentary 
mqipy mte the whole subject, the ct. granted 
an imme^te injunction against any extension 
of the system, & restrained the continuance of the 
existing nuisance from & after the expiration of one 
year from the filing of the bill.-— A.-G. v, Halifax 
39 L. J. Ch. 129 ; 21 L. T. 62 ; 17 


252. 


-.] — North Staffordshire 


Ry. Co. V. Tunstall Local Board op Health 
(1870), 39 L. J. Ch. 131. 

253. Suspension of injunction — ^To 

allow works to be constructed.] — A.-G. v, 
Finchley Local Board (1887), 3 T. L. R. 356. 

.] — See, also, No. 258, post. 

254. By private individual.] — D owning 

V. Falmouth United Sewerage Board (1888), 
4 T. L. R. 652. • 

265 . Statute^ right of inhabitant to 

use sewers.] — A private individual is entitled to 
an injunction to restrain a local authority from 
allowing sewage to escape from its sewer to his 
injury, notwithstanding the statutory right of the 
inhabitants of the authority’s district to send their 
sewage into its sewers. — Jones v. Llanrwst 
Urban Council, [1911] 1 Ch. 393 ; 80 L. J. Ch. 
145; 103 L. T. 751; 75 J. P. 68; sub nom. 
IsGOED- Jones v. Llanrwst Urban District 
Council, 27 T. L. R. 133; 55 Sol. Jo. 125; 9 
L. G. R. 222. 

Annotations : — Mentd. Re Porter, Aniphlett & Jones (1912), 
81 L. J. Ch. 544 ; Re Roney, [1914] 2 K. B. 529 ; White 
u. London General Omnibus Co. (1914), 58 Sol. Jo. .'139 
Seal V. Turner. [1915] 3 K. B. 194. 

Presumption of damage.] — See Nuisance, 

Vol. XXXVL, p. 163, Nos. 57, 59. 

256. Whether available where householders 

have prescriptive rights — Remedy by complaint to 
Ministry of Health.] — The river Derwent was 
polluted by sewage from {a) old sewers into which 
householders of Derby had for more than twenty 
years discharged their sewage ; (6) sewers inherited 
by defts., the corpn. of Derby, from their pre- 
decessors, into wliich householders had by virtue 
of tlioir statutory rights made connections ; 
(c) sewers laid by defts. themselves ; (d) additional 
sewage arising from the conversion of privies into 
wat er closets under directions given by defts. Pltfs, 
owned Pllvast-on Castle & estate, situated on the 
river about SJ miles below Derby, & brought this 
action for an injunction to restrain defts. from 
polluting the river so as to cause a nuisance ; 
damag(‘s for the silting up of a lake fed from the 
river i)y a watercourse which had to be stopped 
up in 1902 ; the loss of a water wheel which had 
been worked by lire watercourse, & t}»o expense 
of replacing it by an engine ; pollution to a well 
into which water percolated from the lake ; 
depreciation of a house on the bank of the river 
&> t-o the castle ; ilie expense of obtaining a new 
wati^r supply ; & for injury to the fishing. In 
1898 an order was made in the Derbyshire county 
ct., in an action brought by the county council, 
that defts. should abstain from polluting the river 
contrary to Rivers Pollution Prevention Act, 
1876 (c. 75). By a local Act, defts. obtained the 
necessary powers, & they had now commenced to 
construct sewage works for the whole of their 
area : — Held : inasmuch as the householders had 
obtained in the first two classes of sewage pre- 
scriptive rights which could not be interfered 
with by defts., an order had been made under 
Rivers Pollution Act of 1870 (c. 75), & dafts. were 
taking steps to remove the nuisance, no injunction 
ought to be granted ; pltfs.’ remedy against 
them in that respect was by complaint the 
Local Government Board under Public Health 
Act, 1876 (c. 65), s. 299. — Harrington (Earl) v. 
Derby Corpn., [1905] 1 Ch. 205 ; 74 L. J. Ch. 219 ; 

02 L. T. 163 ; 69 J. P. 02 ; 21 T. L. R. 98 ; 3 
L. G. R. 321. 

Annoiaiions : — Distd. Hobart v. Southend-on-Sea Orpn. 
(1906), 76 L. j. K. B. 305. Ck>n8d. Hesketh v. Birmingham 
B. 461. Reid. Foster vTwarb- 


CJorpn. 


03 L. J. K. 


Ungton U. D. C. (1005), 70 J. P. 233 ; Hague v. Donoaeter 
R. D. C. (1908), 100 L. T. 121 ; Jones v.Tlanrwst U. 0.. 
fl911] 1 Ch. 393. Mentd. R. v. Marshland, Smeeth &; 
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Fen District Comrs., [1920] 1 K. B. 155 ; Kennard v. 

Cory, [1022] 1 Ch. 265 ; Huyton Sc Roby Gas Co. v, 

Liverpool Oorpn., [1920] 1 K. B. 146. 

267, — .] — common law there is no 

right to discharge sewage into the sea so as to 
cause nuisance to another, neither does any such 
right exist under Public Health Act, 1848 (c. 63), 
or Public Health Act, 1875 (c. 55). If the sewage 
pollutes an oyster bed in a fishery this amounts to 
an injury to the bed within Sea Fisheries Act, 
1868 (c. 45), s. 53, & where a local fisheries com- 
mittee have made a bye-law under Sea Fisheries 
Keg^ation Act, 1888 (c. 54), prohibiting the deposit 
or discharge of any substance detrimental to sea 
fish or sea fishing, such pollution is also illegal as 
a breach of the bye-law. Even if householders 
have a prescriptive right to discharge their sewage 
into existing sewers, an injunction may, notwith- 
standing Harrington {Earl) v. Derby Corpn.f No. 
256, ante, be granted to restrain a nuisance by 
pollution arising from the sewage if, on the facts 
of the case, it does not appear that any inter- 
ference with such rights will result from the 
injunction. — Hobart v. Southend-on-Sea Corpn. 
(1906), 75 L. J. K. B. 305 ; 94 L. T. 337 ; 70 J. P. 
192 ; 54 W. R. 454 ; 22 T. L. R. 307 ; 4 L. G. R. 
757 ; settled, on appeal, 22 T. L. R. 530, C. A. 
Annotations: — Consd. Foster v. WarblinjJrton IT. C., 11906] 

1 K. B. 648. Apld. Owen v. Favcrsbam Corpti. (1908), 

73 J. P. 33. 

258. Mandamus to compel works — Compre- 
hensive scheme required.] — ^A peremptory man- 
damua was issued on the application of the Local 
Government Board against a corpn. requiring them 
to execute various sewage works. The ma'^amus 
not having been obeyed, writs of attachment were 
granted against certain members of the corpn., 
such writs to lie in the office for a limited period, 
which from time to time liad been extended. The 
corpn. applied that, having satisfied the Local 
Government Board that the sewage works were 
in process of execution with due diligence, the time 
should be still further extended. The ct. ordered 
that the writs should still lie in the office, & the 
matter should stand over generally with liberty to 
apply. — R. V. Worcester Corpn. (1905), 69 J. P. 
296 ; 3 L. G. R. 468, D. C. 

269. Liability of private owner — Sewer vested 
in local authority.] — The mere fact that a sewer 
has vested in a local authority under Public Health 
Act, 1875 (c. 55), s. 13, does not make the local 
authority ipso facto liable for the discharge of 
S(*wage matter from the sewer into a brook. 

A number of cottages of wliich defts. were lessees 
drained into sewage disposal works of wliich a 
firm of buildoT’s were lessees. Crude sewage escaped 
from the disposal works into a brook & injured the 
cattle of pltf., a riparian owner. In an action 
against defts. for damages & an injunction pltf. 
adduced evidence that at the time the sewage 
escaped defts. were in control of the disposal works. 
The plans for the cottages had been passed by the 
local authority “ subj(*ct to the drainage being 
carried out to the satisfaction of the surveyor.” 
There was no evidence that the surveyor had over 
given a certificate as to his satisfaction. Pltf. 
obtained judgment for £50 : — Held : assuming 
the disposal works & their pipes were sewers vested 
in the local authority under Public Health Act, 
1875 (c. 55), s. 13, as there was evidence that the 
crude sewage was discharged into the brook by 
the act or default of defts., & the judge had so 


found, there was no reason to interfere with the 
judgment qf the county ct. judge. — Titterton v, 
Kingsbury Collieries (1911), 104 L. T. 569 ; 
75 J. P. 295 ; 9 L. G. R. 405, D. 0. 

Performance of statutory duties — Exemption 
from liability.] — See Public Authorities, Vol. 
XXXVIII., pp. 22-32. 

Liability for non-feasance.] — See Public 

Authorities, Vol. XXXVIII., pp. 32-38. 

Liability for misfeasance.] — See Public 

Authorities, Vol. XXXVIII., pp. 38-45. 

Delegation of work to contractor.] — 

See Master & Servant, Vol. XXXIV., p. 165, 
No. 1285. 

Liability for nuisance.] — See Public 
Authorities, Vol. XXXVIII., pp. 41-43, 45, 
47, 48, 50, Nos. 244, 247-249, 255, 263, 276, 279- 
291. 

Remedies.] — See Nuisance, Vol. XXXVI., 

pp. 202-239. 

Summary abatement.] — Sec N uisance, 

Vol. XXXVI., p. 178, No. 234. 

Grant of injunction.] — See Injunction, 

Vol. XXVIII., pp. 361, 362, Nos. 4-6 ; Nuisance, 
Vol. XXXVI., pp. 223-228. 

Breach of injunction.] — See Execution, 

Vol. XXI., p. 593, Nos. 1742-1747. 

Liability for negligence.] — See Public 
Authorities, Vol. XXXVIII., pp. 38, 40, 41, 
Nos. 226, 238, 241. 

Prescriptive right to pollute.] — See Easements, 
Vol. XIX., pp. 156-158, Nos. 1074-1096. 

Pollution of fisheries.] — See Fisheries, Vol. 
XXV., pp. 34-36, Nos. 330-338. 

Pollution of canals.] — See Railways, Vol. 
XXXVIII., pp. 402, 403, Nos. 942, 946. 

Rivers Pollution Prevention Acts.] — See Waters 
& Watercourses. 

Summary proceedings under Conservancy Acts.] 

— See Waters & Watercourses. 


Sect. 6.— SEWAGE WORKS OUTSIDE DISTRICT. 

See Metropolis Management Act, 1862 (c. 102), 
8. 58 ; Public Health Act, 1875 (c. 55), ss. 16, 27, 
32-34. 

260. Necessity to follow statutory provisions.] — 

Where a local authority has the consent of the 
local authority of an adjoining district to make 
sewers, or lay down water mains on land in such 
adjoining district, they can only do so subject to 
the provisions of Public Health Act, 1875 (c. 55), 
ss. 32, 33, 34, applicable to such work. — Jones v, 
Conway & Colwyn Bay Joint Water Supply 
Board, [1893] 2 Ch. 603 ; 62 L. J. Ch. 767 ; 69 
L. T. 265 ; 41 W. R. 616 ; 9 T. L. R. 469 ; 37 
Sol. Jo. 494 ; 2 R. 504, C. A. 

261. Work for sewage purposes — Cleaning, 
levelling & cementing bottom of pool.] — The 
cleaning, levelling, & cementing the bottom of a 
pool, intx3 which the effluent from sewage works 
flows : — Held : to be a work for sewage purposes 
witliin Public Health Act, 1875 (c. 55), s. 32. — 
Wimbledon Local Board v, Croydon Rural 
Sanitary Authority (1886), 32 Ch. D. 421 ; 56 
L. J. Ch. 159 ; 55 L. T. 106 ; 2 T. L. R. 635, C. A. 
Anm4ation : — Hentd. Boyoe v. Gill (1891), 64 L. T. 824. 

262. Effect of failure to give notice.] — Where 
an urban sanitary authority constructed a sewer 


PART I. SECT. 6. 

Q. Extension through adjoining 
mun%oip^ity,y-One munlolpallty can- 
not extend a sewer tbrongh land 


within the bounds of a oontlgruoua 
municipality, without the consent of 
the latter, or without taking the 
statutory steps, even although the 
lauds have boon purchased by the 


former muniolpality from the private 
owners. — H amilton Corpn. v. barton 
Townseup Corpn. (1891), 20 S. C. ll, 
173.— CAN. 

D 2 
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Sect, 9 . — The provisuni of drains : Sub-aects, 2 3. 

Sect, 10 ! Svh-secia, 1 2.] 

were properly convicted for construct^ the new 
drain not in accordance with the directions of 
resps. — London School Board v. Fulham 
Borough Council (1003), 90 L. T. 116 ; 68 J. P. 
117 ; 2 L. G. R. 409, D. 0. 

277. Make of drain pipe — Power of local autho- 
rity to prescribe.] — Defts., in exercise of the powers 
given to them by Metropolis Local Management 
Act, 1855 (c. 120), s. 76, served pltf. with a notice 
requiring him, in the construction of the drainage 
to certain houses then building by him in their 
district, to use pipes of stoneware of the best 
quality. Pltf. proposed to use pipes of Ayles- 
ford manufacture as coming within the description 
of stoneware mentioned in the notice. To this 
defts. objected, who required pipes of Lambeth 
manufactimc, or of manufacture similar to that of 
Lambeth, to be used, & they refused, unless tliis 
were complied with, to make an opening into the 
main sewer for pltf.’s drainage. Pltf. thereupon 
made the opening himself, & completed his drain- 
age by means of Aylesford pijies : — Held : the 
evidence of scientific men as to the comparative 
merits of the two manufactures being conflicting, 
the Act gave the vestry the right to determine 
w’hich of the two materials should be used ; & 
the ct. therefore refused an application by pltf. for 
a perpetual injunction to i*estrain defts. from enter- 
ing upon pltf.’s premises for the pm pose of taking 
up the drainage works constructed by him with 
the Aylesford pipes. — Austin v. St. Mary, Lam- 
beth Vestry (1858), 27 L. J. Ch. 677 ; 4 Jur. N. S. 
1032. 

278. Insertion of vent pipe — Power of local 
authority to require.] — ^Applt. was summoned by 
resps., the Westminster corpn., for non-compliance 
with bye-law 8 of the bye-laws made by the London 
County Council under Metropolis Management 
Act, 1855 (c. 120), s. 202, which requires that 
every person who shall erect a new building shall 
provide at least two untrapped openings to the 
drains, one on the house side of the trap which 
has to be placed between the drain of the building 
& the sewer, & the other as far distant fiom the 
first opening as may be practicable. He was also 
summoned for non-compliance with an order of 
resps. made under Metropolis Management Act, 
1855 (c. 120), s. 74, for the drainage of the premises 
in question by a combined operation. The order 
provided that it was made subject to the provision 
of an additional vent pipe to be taken above the 
roof of one of the premises. This vent pipe was 
the same thing as the untrapped outlet opening 
required by bye-law 8 above referred to. Applt. 
contended that he was not bound to provide this 
additional vent pipe on the grounds that it was not 
within the words “ other connected works & 
apparatus ” in Metropolis Management Act, 1855 
(c. 120), s. 76, & that resps. had no power to make 
a requirement dealing with a matter regulated by 
the bye-laws of the London County Council & 
going beyond those bye-laws : — Held : though 
applt. had, in fact, provided the two untrapped 
openings required by the bye-law, resps. had power 
to require by their order the provision of the 
additional vent pipe, & the order was binding on 
applt. — Lorden V, Westminster Corpn. (1909), 
73 J. P. 126 ; 7 L. G. R. 446, D. C. 

279. New or newly built house — Drainage by 


combined operation.] — ^Bateman v. Poplar Dis- 
trict Board op Works, No. 82, ante. 

280. Application of regulations to terri- 

torial drill hall.] — ^A building consisting of an 
armoury, storehouse, & drill hall of a volunteer 
corps, which is vested in the commanding officer 
of the corps & is intended for the use of the corps 
only, is not exempt from the operation of the 
sanitaiy provisions of Metropolis Management 
Act, 1855 (c. 120), on the ground that it is occupied 
& used solely for the purposes of the Crown. — 
Westminster Vestry v. Hoskins, [1899] 2 Q. B. 
474 ; aub nom. St. Margaret’s & St. John’s 
Vestry v. Hoskins, 68 I.. J. Q. B. 840 ; 81 L. T. 
390 ; 63 J. P. 725 ; 47 W. R. 649 ; 15 T. L. R. 
414 ; 43 Sol. Jo. 571, D. C. 

Annolation : — Refd. IloriiBey U. C. v. lleiuicll, [1902] 2 
K. H. 73. 


Sub-sect. 3. — In the Dominions, 
Dependencies, (Colonies, etc. 
See Cases hi fra. 


Sect. 10. -^MANAGEMENT AND REPAIR OF 
DRAINS. 

Sub-sect. 1. — In General. 

Sec Public Health Act, 1875 (c. 55), ss. 41, 91- 
111 ; Public Health Acts (Amendment) Act, 1890 
(c. 19). 

281. Inspection of drain — Application by in- 
spector of nuisances.] — The written appheation 
necessary to found the jurisdiction of a local 
authority under Public Health Act, 1875 (c. 55), 
s. 41, may proceed from the inspector of nuisances 
employed by such local authority. — Wood Green 
Urban Council v. Joseph, [1907] 1 K. B. 182 ; 
71 L. J. K. B. 954 ; 93 1.. T. 434 ; 69 J. P. 464 ; 
3 L. G. R. 1147, D. 0. ; on appeal, [1907] 1 K. B. 
p. 189, 0. A., [1908] A. C. 419, H. L. 

Arifwtalioii Mentd. Kingston-iipon-HuU Corpn. v. N. E. 

Ry., [1915] 1 Cb. 456. 

282. Notice of intention to enter — Purpose of 
notice.] — The diainage of two adjoining houses 
was carried into a public sewer by a single private 
drain. The sanitary inspector of applts., the local 
authority, on the application of the occupier of 
one of the hous(^s, applied the smoke test to the 
drains of that house & found that something was 
wrong. Ai>plts. subsequently served a notice on 
resp., the owner of the adjoining house, requiring 
him, in conjunction with the owners of the house 
where the smoke test had been applied, to take 
up & relay the drain witiiin one month. The work 
not having been done, applts. did it A apportioned 
the costs in respect of resp.’s house at £23 9s. 2d. 
Applts. had given no notice under Public Health 
Act, 1875 (c. 55), s. 41, to the occupier of resp.’s 
house of their intention to enter the houses where 
they applied the smoke test & examine the drain, 
& no evidence of emergency was given. Resp. 
did not pay the £23 9s. 2d. On a complaint 
preferred by applts. against resp. that the 
£23 9s. 2d. had not been paid : — Held : twenty- 
four hours’ notice to the occupier of resp.’s house 
of the intention of applts. to enter the house where 
the smoke test was applied & examine the drain 
was not a condition precedent to the right of applts. 


PART I. SECT. 9, SUB-SECT. 8. 

r. Effective drainage auffldeni — 
Diacharge itUo inadequate aewer im- 
inaeeriflZ.]— Moilot v. Gray (1889), 


24 L. K. Ir. 258.— IR, 

PART I. SECT. 10, SUB-SECT. 1. 

t. licpaira cacecutcd by aanUary 


anthorUy — ApporHonnient of expenses — 
Unnecessary substitution of new drain.] 
— Glasgow Cobpn, v.M*0misu, [1898] 
A. C. 432.— SCOT. 
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to recover the apportioned expenses from resp., 
inasmuch as the object of the twenty-four hours* 
notice required by Public Health Act, 1875 (c. 55), 
B. 41, part I., is to enable the surveyor to enter 
when his entry, but for that notice, would be a 
trespass. The notice is not to enable the owner, 
who might ultimately be liable, to come & see 
the result of opening the drain, inasmuch as it is 
not to the owner it has to be given, but to the 
occupier. — ^B romley Corpn. v. Cheshire, [1908] 

I K. B. 680 ; 77 L. J. K. B. 332 ; 98 L. T. 243 ; 
72 J. P. 34 ; 0 L. G. li. 156, D. C. 

283. Notice to repair — Must be reasonable.] — 
A drain, which received the drainage of several 
houses, being in bad condition, the local authority 
served notices under Public Health Acts (Amend- 
ment) Act, 1890 (c. 59), s. 19, & Public Health Act, 
1875 (c. 55), s, 41, upon the owners of the houses, 
requiring each owner within seven days to do the 
whole of the work necessary to remedy the defects 
in the drain. The local authority subsequently 
executed the work themselves & apportioned the 
expenses so incun*cd among the owners. Upon 
one of the owners refusing to pay the sum 
apportioned to him, the local authority took 
proceedings before a ct. of summary jurisdiction 
to recover the same. The ct. dismissed the com- 
plaint of the local authority : — Held : under 
Public Health Acts (Amendment) Act, 1890 (c. 59), 
s. 7, the local authority had a right of appeal 
against the order of the ct. of summary juris- 
diction to quarter sessions, but the appeal must be 
dismissed on the ground that the notice was an 
unreasonable notice. — H ornsey Corpn. v, Ker- 
shaw (1909), 73 J, P. 335. 

284. Determination of what works necessary — 
Review of determination of local authority.] — 
By Public Health Act, 1848 (c. 63), s. 54, the sur- 
veyor of the local board of health may examine any 
drain, water closet, privy, cesspool, or ash pit, 

if it is in bad order & condition the board shall 
cause notice in writing to be given to the owner 
or occupier of the promises, requiring him to do 
the necessary works ; & if such notice be not 
complied with, the party shall be liable to a penalty 
for every day during wliich he makes default : — 
Held : the discretion to determine what w'orks 
are necessary to be done is vested in the board, &, 
on a proceeding before justices to recover tlic 
penalty under Public Health Act, 1848 (c. 63), 
s. 129, they have no juiisdiction to review its 
determination. — Hargreaves v. Taylor (1863), 
3 B. & S. 613 ; 1 New Pep. 472 ; 32 I.. J. M. C. 
Ill ; 8 L. T. 149 ; 27 J. P. 325 ; 9 Jur. N. S. 1053 ; 

II W. II. 562 ; 122 E. R. 230. 

286. Repairs executed by sanitary authority — 
Recovery of expenses — Mode of recovery.]— It is 
a condition precedent to ser\dce by post under 
Public Health Act, 1875 (c. 65), s. 267, of a notice 
disputing an apportionment of expenses for work 
executed by a sanitary authority, that the letter 
giving the notice should be prepaid, & where tliere 
was no evidence that the letter giving such notice 
was prepaid: — Held: (1) the notice of dispute 
was bad ; (2) pltfs., who had given notice to an 
owner to do what was necessary to abate a 
nuisance, were acting within their powers in pro- 
ceeding by summons under Public Health Acts 
Amendment Act, 1890 (c. 69), & Public Health 
Act, 1876 (c. 66), s. 41, to recover the expenses 
incurred by them in executing the necessary works. 
— Walthamstow Urban District Council r. 
Henwood, [1897] 1 Ch. 41 ; 66 L. J. Cii. 31 ; 75 
L. T. 376 ; 61 J. P. 23 ; 46 W. R. 124 ; 41 Sol. Jo. 
67. 

286. Apportionment of expenses — Notice 


disputing — Must be prepaid.] — Walthamstow 
Urban District Council v, Henwood, No. 285, 
ante. 

Repairs executed by owner — Where sanitary 
authority liable — Where expenses recoverable.] — 
See Contract, Vol. XII., pp. 529-531, Nos. 4410- 
4420. 

287. Drain Improperly constructed by owner — 
Liability of successor In title for alteration.] — 

Heaver v, Fulham Borough Council, No. 83, 
ante, 

288. Liability for nuisance — Houses drained 
into common cesspit.] — Header v. West Cowes 
Local Board, No. 19, ante, 

289. Owners* failure to provide structural 

convenience.] — Kinson Pottery Co. v, Poole 
Corpn., No. 75, ante, 

290. Appeal by local authority.] — Hornsey 
Corpn. v, Kershaw, No. 283, ante. 

Liability in execution of statutory duties.] — See, 
gemrally. Public Authorities, Vol. XXXVIII., 
X)p. 15-57. 


Sub-sect. 2. — Single Private Drains. 


See Pubhc Health Act, 1875 (c. 55), s. 41 ; Public 
Health (Amendment) Act, 1890 (c. 59), s. 19. 

291. Liability for repairs.] — Public Health Act, 
1875 (c. 65), s. 41, empowers a local authority, 
on written application mode to them stating that 
a drain is a nuisance or injurious to health, to enter 
th^ premises, if the drain appears to be in bad 
condition, or to reciuii’e alteration or amendment, 
to give notice to Die owner or occupier to do the 
necessary works. 

A local Act, 1885, s. 148, in cases where two or 
more houses are connected with a single private 
drain which conveys their drainage into a public 
sewer, gives the corpn. all the powers conferred by 
Public Health Act, 1875 (c. 55), s. 41. 

The owner of several houses connected with a 
single drain conveying their drainage into a public 
sewer applied for a mandamne to the corpn. to 
repair & maintain the drain. No application had 
been made under Public Health Act, 1875 (c, 55), 
s. 41 :—Held : Local Act, 1885, did not empo\yer 
the corpn. to require the owmer to repair & main- 
tain the drain, & the corpn. were liable to repair & 
maintain it. — R. v, Hastings Corpn., [1897] 1 
Q. B. 46 ; 66 L. J. Q. B. 80 ; 75 I.. T. 377 ; 60 
J. P. 759 ; 45 W. li, 109 ; 13 T. L. R. 25 ; 41 


5ol. Jo. 60, D. C. 

innotations : — Consd. Hacdlcke v. Frlern Baraet U. C., 

2 K. 13. 807. Refd. Seal v. Merthyr Tydlll L . I>. C . (189 < ), 

MM T ^J1 TT /*1 T ryorxtxlX TA 


L. J. K. B. 954. 


292. .] — ^A pipe at the rear of certain 

houses belonging to the same owner received the 
drainage of those houses, & of no other houses, 
& then discharged into a manhole. The drainage 
of other houses belonging to different owners 
also discharged by a common drain into the 
manliole. The drainage of all the houses ^ was 
then conveyed from the manliole by a single 
private dram into a public sewer. A nuisance 
having arisen in the pipe at the rear of the first- 
named houses, the local authority gave notice 
to the owner of the houses to remedy the defect : — 
Held : the pipe was a sewer, & not a “ single private 
drain ” within Public Health Acts Amendment 


Act, 1890 (c. 59), s.a9, & the local authority were 
boimd to remedy the defect. The fact that the 
sewage from the houses, before it r^ched the 
public sewer, traversed the single private drain 
did not make the owner of the houses liable to 
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Sect, 10. — Manc^ement and repair of drains: Siib~ 
sects. 2 (£: 3.] 

make good the defect in the pipe at the rear of 
his houses.— Jackson v. Wimbledon Urban 
Council, [1905] 2 K. B. 27 ; 74 L. J. K. B. 641 ; 
92 L. T. 663 ; 69 J. P. 225 ; 63 W. R. 485 ; 21 
T. L. R. 479 ; 49 Sol. Jo. 416 ; 3 L. G. R. 686, 
C. A. 

Annotations : — Distd. Thompson v. Eccles Corpn. (1904), 

73 L. J. K. B. 497. Consd. Wood Green U. C. v. Joseph, 

[1907] 1 K. 13. 182. 

293. .] — (1) Kingston-upon-HuU Corpora- 

tion Act, 1903 (c. ccxlvi), s. 49 (1), enacts that 
“ where two or more houses or premises are 
connected with a single private drain which 
conveys their drainage into a public sewer ** the 
corpn. shall have the powers conferred by Public 
Health Act, 1875 (c. 55), s. 41 ; by sub-sect. 2 
that Public Health Acts Amendment Act, 1890 
(c. 59), s. 19, shall cease to be in force within the 
city, & by sub-sect. 3 that for the purposes of this 
sect, the expression “ drain ” includes a “ drain 
used for the drainage of more than one building 
whether owned or occupied by the same person 
or not.” By Public Health Act, 1875 (c. 55h 
s. 4, “ drain ” means ” any drain of & used for the 
drainage of one building only, or premises within 
the same curtilage, & made merely for the purpose 
of communicating therefrom with a . . . sewer 
into which the drainage of two or more buildings 
or premises occupied by different persons is con- 
veyed ” : — Held : the true meaning of sect. 49 
is that where the drainage pipe provided in common 
for a group of houses or properties is as exclusive 
& private in relation to those properties as the 
statutorily defined ” drain ” is in relation to the 
single house which it serves, then the liability of 
the owner or owners of those properties for nuisance 
arising from that common drainage is analogous 
to or corresponds with the liability of the owner of 
a single house for the statutory drain serving that 
house only. 

(2) Hefts, were the owners of a roadway, being 
a cul de sac, having twenty cottages on one side 
& ten on the other & communicating with their 
back yards only. As the result of a notice under 
Public Health Act, 1875 (c. 55), s. 23, served on 
them in 1876, defts. laid a conduit or 12 inch pipe 
imder the whole length of the roadway, the greater 
part of which was outside the limit mentioned in 
sect. 23 of 100 feet from the public sewer with 
which it communicated. This conduit was used 
only for surface water, including slops from the 
back yards of the cottages. The smaller conduits 
from the gullies in these back yards were 4 inch 
pipes, &> met as a rule in pairs just within the 
cuj^ilages of the cottages & were then carried by 
6 iheh conduits into the main conduit. As the 
result of another notice under Public Health Act, 
1875 (c. 65), s. 94, served on them in 1877, defts. 
dealt with the sujpface water of the roadway by 
constructing seven gullies along the length of the 
roadway with 6 inch conduits leading into the 
main conduit. The land on which the roadway 
was built, the cottages on each side, & the land 
at the closed end had throughout been the pro- 
perty of defts. Pltfs., purporting to act under 
Kingston-upon-Hull Corporation Act, 1903 (c. 
ccxlvi), s. 49, & Public Health Act, 1876 (c. 55), 
s. 41, h«^ recently required defts. to abate a 
nuisance in respect of the drainage of the cottages 
& roadway, & having executed the necessary works 
themselves now claimed a declaration of charge 
upon the property for the costs of the work in 
connection with the main conduit. The 
question was whether the main conduit was a 


“ single private drain ” within Kin^ton-upon-Hull 
Corporation Act, 1903 (c. ccxlvi), s. 49, & as 
incidental thereto two further questions were 
raised : (a) whether the roadway had ever been 
dedicated to the public as a highway, & (6) whether 
the conduit was vested in pltfs. or fell within 
the exceptions contained in Public Health Act, 
1875 (c. 55), s. 13, as being made either for private 
profit or under defts.* railway Acts : — Held : 
the case did not fall within the exceptions contained 
in Public Health Act, 1875 (c. 55), s. 13.— 
Kingston-upon-Hull Corpn. v. North Eastern 
Ry. Co., [1915] 1 Ch. 456 ; 112 L. T. 684 ; 79 
J. P. 221 ; 59 Sol. Jo. 318 ; sub nom. Hull Corpn. 
V. North Eastern Ry. Co., 84 L. J. Ch. 329 ; 13 
L. G. R. 587 ; on appeal, [1916] 1 Ch. 31, C. A. 
Annotation: — Oenerally, Mentd. Vine v. Wenbam (1915), 

84 L. J. Ch. 913. 

294. Part of drain admitted to be a sewer.] 

— ^WooD Green Urban Council v. Joseph, No. 
9, ante. 

295. Notice to one owner.] — Two houses 

belonging to different owners were connected 
with a public sewer by a single private drain. 
The local authority of the district, who had adopted 
Public Health Act, 1890 (c. 59), served upon one 
of the owners a notice, under Public Health Act, 
1875 (c. 55), addressed to both, requiring them to 
abate a nuisance arising from the drain by doing 
certain works, & stating that, unless the nuisance 
were abated, the local authority would proceed 
to enforce the abatement & to recover costs & 
penalties. The owner upon whom such notice 
was served accordingly did the work, & brought 
an action against the local authority to recover the 
cost as money paid by her at their request : — Held : 
the notice given by defts. to pltf. was not a request 
to do the work which would support the action ; 
no such request could be implied, because defts. 
were not themselves compellable to do the work, 
& under sect. 41 of the Act of 1875 & sect. 19 of the 
Act of 1890 could have compelled the owners to 
do it, & therefore defts. were not liable. — Self v. 
Hove Comrs., [1895] 1 Q. B. 685 ; 64 L. J. Q. B. 
217 ; 72 L. T. 234 ; 59 J. P. 103 ; 43 W. R. 300 ; 
39 Sol. Jo. 265 ; 15 R. 283, D. C. 

Annotations & Distd. Hill v. Hair, [1895] 1 Q. B. 

906. FoUd. Bradford v. Kastbouriio Cotoii., [1896] 2 

Q. B. 20.'>. Distd. Klett v. (Camberwell VeBtry (1890), 

60 J. P. 411. Expld. Ji. V. Hastings Corpn., [1897] 1 Q. B. 

46 ; North v. \^lthamstow U. C. (1898), 67 L. J. Q. B. 

972. Consd. Proctoru. Isliagton Corpn. (1902), 18 T. L. H. 

505. Apprvd. Thompson v. Kccles Corpn., Haedlcko v. 

Friern Barnet U. C., [1905] 1 K. B. 110. Refd. Soul v. 

Merthyr Tydfil U. D. C. (1897). 77 L. T. 303. 

296. Repairs involving trespass — Validity 

of notice.] — ^Pive houses of which three belonged 
to one owner & two to another were connected 
with the public sewer by a single private drain. 
The drain being a nuisance & injurious to health, 
the local authority served on each of the two owners 
a notice under Public Health Act, 1875 (c. 55), 
8. 41, & Public Health Act, 1890 (c. 59), s. 19, 
addressed to them jointly requiring them to relay 
the whole of the drain : — Held : the fact that 
neither of the owners could relay the iiart of the 
drain situate in the other’s premises without 
committing a trespass was no objection to the 
validity of the notice & on non-compliance with the 
notice the local authority might execute the work 
& recover the expenses from the owners under the 
last-mentioned sect. — Lancaster v. Barnes Dis- 
trict Council, [1898] 1 Q. B. 855 ; 67 L. J. Q. B. 
744 ; 78 L. T. 355 ; 62 J. P. 405 ; 46 W. R. 623, 
D. 0. 

Annotation : — Reid. Heeve v. Sadler (1903), 1 L. G. R. 441. 

297. Defect of structural character.] — 

Under Public Health Act, 1875 (c. 55), s. 41, the 
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local authority may require a defect in a drain, or, i 
where Public Health Acts Amendment Act, 1890 | 
(c. 69), is in force, is a “ single private drain,” 
to be remedied where that defect causes a nuisance, 
though the defect is of a structural character & 
arises from want of repair. — Southwold Corpn. 
V. Crowdy (1903), 67 J. P. 278 ; 1 L. G. R. 899. 
Annotation: — Reid. Thompson v. Bccles Corpn., [1904] 

2 K!. B. 1. 

298. Owner of property where nuisance 

found — Notice to neighbouring owners unnecessary.] 

— A drain piijo passing through private property, 
& receiving & conveying to a public sewer the 
drainage of several houses belonging to different 
owners, is a ” single private drain ” within Public 
Health Acts (Amendment) Act, 1890 (c. 59), 
8. 19. A notice to tlie owner of one of the houses 
on whose land a nuisance, arising from the defective 
state of such a drain pipe, is found to exist, to abate 
the same & to execute certain works for that pur- 
pose, is a sufficient notice to throw upon him the 
duty of abating the nuisance, &, upon his default, 
to entitle the local authority to recover from him 
the expenses incurred by them in so doing. In 
such a case no notice need be given to the other 
owners, & the provisions of Public Health Acts 
(Amendment) Act, 1890 (c. 59), s. 19, as to 
apportionment of the expenses incurred by the 
local authority in executing the necessary works 
are not applicable. — Thompson v, Eccles Corpn., 
Haedicke V. Friern Barnet Urban Council, 
11905] 1 K. B. no ; 74 L. J. K. B. 130 ; 91 L. T. 
750 ; 69 J. P. 45 ; 53 W. R. 211 ; 21 T. L. R. 49 ; 
3 L. G. R. 20, C. A. 

Annoiaiiom : — Consd. Jackson v. Wimbledon U. C., 11905] 
2 K. B. 27. Diatd. Wood Green U. C. r. Joseph, (19071 
1 K. B. 182. Rrfd. Wilson’s Music & General ITintinj? 
Co. V. Finsbury B. C., 119081 1 K. B. 663 ; Klugston-upon- 
HuU Corpn. v. N. K. Uy., [19161 1 Ch. 31. 

What Is a “ single private drain.”] — See Part I., 
Sect. 1, ante. 


Sub-sect. 3. — In the Metropolis. 

See Metropolis Management Act, 1855 (c. 120), 
ss. 82-85 ; Miitropolis Management (Amend- 
ment) Act, 1802 (c. 102), s. 64 ; Public Ilealtli 
(London) Act, 1891 (c. 76), ss. 2, 15, 42, 142, 
sched. IV. 

299. Defective drain — Notice to remedy — 
Validity of.] — A., the sanitary inspector of H., 
a metropolitiin parisli, gave a notice in his own 
name, as inspector, to H., an owner of a house, to 
reconstruct drains, etc., in three days, &> after- 
wards, on default, A. did the work, & the S. vestry 
took out a summons against II. to recover the 
expenditure. No resolution of the vestry or of 
any committee thereof to give the notice was 
proved, but only a meeting of three members of 
a sub-committee, who were proved to have 
met & resolved that tlie inspector should enter & 
execute the works himself : — Held : the notice 
given by the inspector was bad, & the statute not 
being complied with the summons against H. was 
properly dismissed.— St. Leonard Vestry v. 
Holmes (1885), 50 J, P. 132, D. C. 

Annotations : — Dutd. B. v. Chapman, Kx p. Arlldf?o, [19181 

2 K. B. 298. Refd. Bowyor, Philpott & Payuo v. Mather, 

[191911 K. B. 419. 

300. .] —The previous approval 

of a metropolitan vestry to a resolution of its 
public health committee, duly appointed under 
Metropolis Management Act, 1855 (c. 120), s, 58, 
whereby notice is served on the owner or occupier 
of premises to put a drain into proper condition, 
under Metropolis Management Act, 1855 (c. 120), 
s. 85, is not necessary for the authorisation of such 


notice, provided that the action taken by the 
committ^ be one which can properly be ratified 
by the vestry. — Firth v. Staines, [1897] 2 Q. B. 

70 ; 66 L. J. Q. B. 510 ; 76 L. T. 496 ; 61 J. P. 
452 ; 45 W. R. 575 ; 13 T. L. R. 394 ; 41 Sol. Jo. 
494, D. C. 

Annotationa : — Apld. R. v. Chapman, Ex p. Arlldge, [1918] 

2 K. B. 298. Refd. Bowyer, Phillpot & Payne t?. Mather, 

[1919] 1 K. B. 419. 

301. .] — S. being the owner of 

certain premises, resps. on Feb. 5 served a notice 
on him under Public Health (London) Act, 1891 
(c. 76), requiring him to abate a certain nuisance, 
being a defective drain. On Feb. 19 another notice 
was served requiring him to abate the nuisance & 
relay the drain. On Mar. 20 the public health 
committee of resps. caused a notice to be served 
on liim under Metropolis Management Act, 1855 
(c. 120), & Metropolis Management Act, 1862 
(c. 120), that the drain was defective, & requiring 
him to amend the same & to execute the works 
that the notice set out in detail. In Apr. S. 
executed certain repairs to the drain, but not 
those in the notice of Mar. 20. On June 18 the 
committee reported to resps. that they had had 
the report of the inspector before them & had 
given directions for the statutory notices to be 
served on S., & they recommended that a notice 
be served on applt. under Metropolis Management 
Act, 1855 (c. 120), requiring him to execute such 
works as were necessary to amend the drain which 
was in bad order, & that in the event of non- 
compliance proceedings should be taken. On 
June 18 resps. by resolution adopted this recom- 
mendation, &> on July 14 a notice w^as served on 
S. requiring him to amend the drain, for that 
purpose to execute the w'orks that this notice set 
out in detail : — Held : the notice of July 14 was 
not a notice of an order, & 8. could not be con- 
victed for non-compliance. — Swinbourn v, Ham- 
mersmith Borough Council (1903), 88 L. T. 
596; 67J. P.258; 2 L. G. R. 280, U. C. 

302. Nuisance from defective drain — Liability 
of builder executing repairs.] — Public Health 
(London) Act, 1891 (c. 76), s. 42, provides that, 
” If a water closet or drain is so constructed or 
repaired as to be a nuisance or injurious or 
dangerous to health, the person who undertook 
or executed sucli construction or repair shall, 
unless lie shows that such construction or repair 
w^as not due to any wilful act, neglect, or default, 
be liable to a fine,” & then there is a proviso that 
when a pereon is charged with an offence under this 
sect, he may have brought before the ct. any other 
person, being his agent, servant or workman, 
whom he charges as the actual offender, & if he 
can prove that this other person committed the 
offence without his knowledge or consent, he shall 
be exempt from the fine, & the other person may 
be summarily convict4)d : — Held : the builder, 
who is employed by the owner to repair a drain, 
& who so repail’s it as to be a nuisance & injurious 
to health, may be proceeded against under the 
sect, in the first instance, as he is the person who 
undertook or executed the repairs within the sect. 
— Young v, Fosten (1893), 69 L. T. 147 ; 58 
J. P. 8 ; 41 W. R. 589 ; 37 Sol. Jo. 496 ; 5 R. 430, 
D. C. 

303. Leaking drain.]— On a complaint 

WTitten upon an anonymous postcard, the 
inspe(’tor of a sanitary authority in London on 
Mar. 24, 1906, visited certain premises but found 
no evidence of a nuisance. On May 17, 1906, the 
sanitary authority having served the occupier of 
these premises with a notice under Metropolis 
Management Act, 1855 (c. 120), s. 82, & Fdblic 
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Sect. 10 . — Management and repair of drains: Sub^ 
sect. 3. Sect. 11; Sab-sect. 1.] 

Health (London) Act, 1891 (c. 70), s. 40, entered 
on the premises & opened up the ground, when it 
was foimd that the drain there was made with 
clay joints, which clay had entirely perished. 
Subsequently, notices having been served on the 
owner of the premises to abate a nuisance, under 
Public Health (London) Act, 1891 (c. 76), on his 
failing to comply ^vith the notices, a summons was 
taken out, & in Oct. the magistrate, finding that 
there was “ a leaking drain,*’ made an order upon 
him to abat>e the nuisance under Public Health 
(London) Act, 1891 (c. 70), s. 4 i—Held : the 
magistrate having foimd that there was “ a leak- 
ing drain,” h^ not merely found that there was a 
defective drain but that there was a leaking drain 
which was a nuisance within the meaning of 
Public Health (London) Act, 1891 (c. 70), s. 4. — 
Farmer v. Long (1907), 72 J. P. 91 ; 6 L. G. R. 
368. 


304. Nuisance from drain acting properly — 
LiabUity of owner or occupier.] — A detached 
portion of the parish of C. had no separate main 
drainage system, but certain houses therein were 
gained by means of pipes carrying the sewage 
into cesspools, the overflow pipes from which 
communicated with main pipes within such 
detached portion. The drainage of the houses, 
including such communications, was constructed 
with the sanction of the C. vestry, is the local 
authority under the Metropolis Management Act, 
1855 (c. 120). The main pipes communicated 
with watercourses within the adjoining district 
of the F. local board, & the sewage from the cess- 
pools passed through the main pipes into the 
watercourees, & caused a nuisance in such adjoin- 
ing district. The F. local board brought an 
inforn^tion & action, to which the owners & 
occupiers of the houses were not parties, against 
the C. vestry, for an injunction to restrain them 
from permitting, authorising, or directing any 
sewage to pass from the detached portion of C. 
into the watercourses so as to cause a nuisance : — 
Held : inasmuch as the cesspools & drains were 
actii^ properly qua cesspools & drains, no pro- 
ceedings could be successjully taken by the C. 
vestry against the owners or occupiers of the 
houses under Metropolis Management Act, 1855 
(c. 120), B. 85 ; & as the cause & effect of the 
nui^nce were not both within the area of the 
jurisdiction of the C. vestry, it was doubtful 
whether proceedings could be taken by them 
against the owners or occupiers of the houses 
under 18 & 19 Viet. c. 121. — ^A.-G. v. Clerken- 


WELL Vestry, [1891] 3 Ch. 527 ; 60 L. J. Ch. 788 ; 
65L. T. 312; 40 W. R. 185. 

Annotaiiona FolM. Brown V. Dunstable Corpn., fl899J 
2 Ch; 378. Befd. Re MTntoBh & Pontypridd Improve- 
ment Co. (1891), 8 T. L. R. 1 28 ; Stretton^s Derby Brewery 
Co. t?. Derby (3orpn.. [1894] 1 Oh. 431 ; Yorkshire West 
]^dlng Council v. Holmflrth Urban S. A., [1894] 2 Q. B. 
842 ; Eastwood v. Honley U. C., [1900] 1 Ch. 781 ; East 
Barnet VaUey U. C. v. Stallard, [1909] 2 Oh. 506. 


SB<Sr. 11.— CONNECTION OF DRAINS WITH 
SEWERS. 

Sub-sect. 1. — Outside Metropolis. 

See, now. Public Health Act, 1926 (c. 71), ss. 37, 
38. 

See, also. Public Health Act, 1875 (c. 55). ss. 21. 
22, Public Health Acts (Amendment) Act, 1890 
(c. 69), s. 18, 1907 (c. 63), ss. 13, 38 ; Rivers 
Pollution Prevention Act, 1876 (c. 76), s. 7. 


805. Right to drain into sewer.] — Public 
Health Act, 1875 (c. 55), s. 17, does not affect the 
right conferred by sect. 21 upon the owner or 
occupier of premises within the district of a local 
board, to drain into the existing sewers of the 
board, & it is for the board to see that their sewers 
are so arranged that they do not contravene sect. 
17. 

Pltfs., who were owners of premises within the 
district of deft, local board, had, eight years before 
action, connected a drqin with defts.* sewer, 
which was formerly an open watercourse, & still 
emptied into a natural stream. Proceedings 
having been taken against the board to restrain 
the fouling of the stream, the board gave notice 
to pltfs. under Public Health Act, 1875 (c. 56), 
s. 21, of their intention to cut off their drain : — 
Held : pltfs.* right to drain into the sewer was 
absolute, the board was bound to see that sewage 
was not conveyed into the stream without first 
being freed from noxious matter, & the board must 
be restrained by injunction from cutting off pltfs.* 
drain. — Ainley v. Kirkheaton Local Board 
(1891), 60 L. J. Ch. 731 ; 55 J. P. 230 ; 7 T. L. R. 
323 ; 35 Sol. Jo. 315 ; subsequent proceedings, 
sub nom. Kirkheaton District Local Board v. 
Ainley Sons & Oo., [1892] 2 Q. B. 274, 0. A. 
Annotations : — Apld. Brown v, DuiiBtablo Corpn., [1899] 

2 Cb. .378. Refd. Etwtwood v. Honloy U. C.. [1900] 1 

Ch. 781 ; West Hiding of Yorkshire ltiver.s Board v. 

Gaunt (1902), 19 T. L. 11. 140. 

306. .] — In an action by a landowner 

against a corpn., the urban sanitary authority 
for the borough of D., for an injunction to restrain 
them from discharging or allowing to be discharged 
sewage upon his lands from the sewers vested in 
' them so as to cause a nuisance, defts. set up a 
prescriptive right based on the presumption of a 
lost grant by pltf.’s predecessors in title to trustees 
for the benefit of the inliabilants of tlie borough 
to drain all sewage from any tenements built or 
to be built within the borough, & to discharge the 
same on pltf.’s lands. This claim of right failed. 
It was proved, however, that there were a number 
of houses in the borough in respect of wliich 
prescriptive rights had been acquired to pass 
sewage into & along the sewers, & that there 
were other houses the connections of which with 
the sewers had been made with the consent or by 
the acquiescence of defts. : — Held : a house- 
holder has an absolute right under Public Health 
Act, 1875 (c. 55), s. 21, to connect his drains with 
a sewer, subject only to the regulations prescribed 
by the local authority in whom the sewer is vested 
as to the manner in which the connections are to 
be made, & therefore an injunction could not be 
granted to restrain defts. from allowing any future 
connections to bo made with their sewers. — 
Brown v. Dunstable Corpn., [1899] 2 Ch. 378 ; 
68 L. J. Ch. 498 ; 80 L. T. 650 ; 63 J. P. 619 ; 
47 W. R. 538 ; 15 T. L. R. 386 ; 43 Sol. Jo. 508. 
Annotations : — Apld. East Bamet Valley U. O. v. Stallard 
[1909] 2 Ch. 555. Refd. Eastwood v. Uonley U. O., [1900] 
1 Ch, 781 ; St. Mary Islington Vestry v, Hornsey U. O. 

B , 69 L. J. Ch. 324 ; Southall Norwood U. D. O. v. 

3Hex County Council (1901), 83 L. T. 742 ; West 
Hiding of Yorkshire Hirora Board v. Gaunt (1902), 19 
T. lTR. 140 ; Fabor v, Gosworth U. D. C. (1903), 88 L. T. 
649 ; Harrington v, Derby Corpn., [1905] 1 Ch. 206 : 
Waltham Holy Cross U. D. C. v, Lee Conservanoy Board 
(1910), 103 L. T. 192. 

307. .] — Kinson Pottery Oo. v. Poole 

Corpn., No. 75, ante. 

308. Prescriptive right.] — Pltf., the 

owner of land bounded by a stream, into which 
was discharged a sewer within the district of a 
rural sanitary authority, alleged that the sewer 
was vested in the sanitary authority, that the 
sewer was being used not only by persons who 
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had a prescriptive right to discharge their drains 
into it, but by persons who had no such right, & 
that such user had become a public & private 
nuisance, which was constantly increasing. He 
prayed an injunction to restrain defts. from 
causing or permitting the sewage of the district 
to be conveyed through the sewer into the stream, 
other than sewage so conveyed by prescriptive 
right before the commencement of the action. 
It was in evidence that defts. had been endeavour- 
ing ever since the passing of Public Health Act, 
1872 (c. 79), to provide a system of drainage for 
the district, but hitherto without success : — Held : 
assuming the above allegations, which defts. 
denied, to be true, pltf. had no right to an in- 
junction. Inasmuch as defts. could not prevent 
owners with prescriptive rights from using the 
sewer, & could not stop up the sewer as against 
them. 

The vesting of the sewers in the local authority 
gives them a very limited right of ownership . . . 
the vesting is not an absolute right of ownership 
but a modified & limited right of ownership, & it 
does not in my opinion give them a right to stop 
up the sewer (Jessel, M.U.). — A.-G v. Dorking 
Union (1882), 20 Ch. D. 595 ; 51 L. J. Oh. 585 ; 
46 L. T. 573 ; 30 W. R. 579, C. A. 

Annotaiions A.-G. v, Acton L. B. (1882), 22 Ch. 1). 

221 Distd. Charles v. Finchley L. B. (1883), 23 Ch. 1). 
707. Apld. R. «. Staines h. B. (1888), 00 L. T. 201. 
Consd. Warwick & Blrnilnghain Canal Navigation Co. r. 
Burman (18«0), 63 L. T. 070 ; A.-G. v. Clerkcnwell 
Vestry, 118911 3 Ch. 527. Apld. Ogilvie v. Blything Union 
It. S. A. (1892), 07 L. T. 18. Distd. Yorkshire West Riding 
Council V. Holmflrth U. S. A., [1894] 2 Q. B. 842. Gonsd. 
Brown v. Dunstable Corpu., L1899] 2 Ch. 378 ; Harrington 
V. Derby Corpn., 11905] 1 Ch. 205. Distd. Foster t*. 
Warbllngton District Council, [1900] 1 K. B, 648; Jones 
V. Llanrwst U. C., [1911 1 1 Ch. 393. Refd. Klrkheaton 
L. B. tJ. Alnley, {1892J 2 Q. B. 274 : Bradford v. East- 
bourne Corpn., [1896] 2 Q. B. 205 ; Peebles v. Oswaldt- 
wlstlo IT. D. C. [1897] 1 Q. B. 384 ; Duron v. Portslade- 
by-Sea TT. C. (lOOO), 09 h. J. Q, B. 899 ; West Riding 
Rivers Board v. Butterworth & Roberts (1907), 98 L. T. 
47. Mentd. Hall v. Ewln (1887), 37 Ch. D. 74 ; Berton 
V, Alliance Economic Investment Co. (1921), 38 T. L. R. 
187 

309. .] — K, 11. Staines Local Board, 

No. 118, ante, 

310. .]— The provision of Public 

Health Act, 1875 (c. 55), s. 13, that all existing 
& future sewers within the district of a local 
authority, subject to the exceptions therein 
mentioned, “ shall vest in & be under the control 
of such local authority ” does not make the sewers 
absolutely theii*s so as to render theui to all intents 
& piu'poses the same as if they were private owners 
of the sewers. 

An action was brought against a sanitaiy 
authority to restrain the pollution of a ditch 
running tlu'ough the main street of a town past 
pltf.’s lands into the sea. The ditcli was covered 
over as it passed through the town, but was after- 
wards an open stream, & had been for many years 
seriously polluted. Pltf. claimed an injunction 
to restrain defts., as the owners of the covered 
part of the ditch & as the sanitary authority 
of the district, from permitting any sewage or 
other noxious matter to come on to her lands or 
into her part of the ditch. In 1877 the attention 
of defts. was called to the condition of the houses 
in two new streets, & they req^uired the owners of 
those houses to improve their drains. The owners 
accordingly ran two drains doym the two streets 
& made communications with the main scw;er. 
These drains were made for the purpose of carrying 
off surface water, & were not connected with any 
suHaco water & were not connected with any 
privies, but in addition to the surface water the 
slops of the houses were allowed to be thrown down 


the drains. In 1886, in consequence of a com- 
plaint made to defts., notices were directed to 
be served upon the occupiers to divert all polluting 
matter from the sewer, & the inspector of nuisances 
was ordered to inspect all drains entering into the 
main sewer. The notices so served were all 
effective in causing an abatement of the nuisance 
except four. Subsequent directions of defts. as 
to cleansing the sewer were dtdy carried out, 
the effect of which was to diminish the pollution 
of it to some extent. The defence was, that 
defendants had done everything in their power to 
prevent any nuisance from being occasioned to 
pltf. or her property ; & that they were not 

responsible for the nuisance ; — Held : defts. had 
been diligent, & liad done all they could to abate 
the nuisance ; & it was almost inevitable that some 
prescriptive rights of drainage should have been 
acquired, with which defts. had no authority to 
interfere. Therefore defts. had no right physically 
to disconnect the drains so as to abate the 
nuisance ; & the action could not be maintained. — 
Ogilvie v, Blything Union Rural Sanitary 
Authority (1891), 65 L. T. 338; affd, (1892), 67 
L. T. 18, C. A. 

Annotation .*— Refd. Southall Norwood U. D. C. v. Middlesex 
County Council (1901), S3 L. T. 742. 

311. .] — Where a local authority 

have for some years allowed effluents produced in 
the com'se of a trade or manufacture to be dis- 
charged into their sewers they ai-e not justified 
under the provisions of Rivers Pollution Prevention 
Act, 1876 (c. 75), c. 7, in cutting off the connection 
made with their sewer merely because the nature 
of the trade effluent is such that it renders the 
disposal by irrigation or otherwise of the sewage 
matter less efficient than it might otherwise be. — 
Eastwood Brothers, Ltd. v. Honley Urban 
Council, [1901] 1 Ch. 645 ; 70 L. J. Ch. 313; 
84 L. T. 169 ; 49 W. R. 308 ; 45 Sol. Jo. 292, 
C. A. 

Annfftations : — EzPld. Brook v. Mcllham U. C., 11908] 
2 K. B. 780. Distd. Liverpool Corpu. v. CoghiJl, 11918] 
1 Ch. 307. Refd* Southall Norwood U. D. C. r. Middlesex 
County Council [1901), 83 L. T. 742 ; West Riding of 
Yorkshire Rivers Board v. Gaunt (1902), 67 J. P. 183 ; 
West Riding of Yorkshire Rivers Board v. Preston (1904), 
92 L. T. 24 ; West Riding Rivers Board v. Butterworth & 
Roberts (1907), 98 L. T. 47. 

312. Notice of intention.] — A drain, 

vvlxich ran along a highway past a village & 
emptied itself into a disused quarry at the foot 
of pltf.’s garden, had been used for many yeai*s 
to carry surface water, & also slop water, from some 
of the houses adjoining the highway. This drain 
was originally a highway drain, but was now a 
sew er vested in the rural sanitary authority under 
Public Health Act, 1875 (c. 55). The solid 
sewage matter from the houses in the village 
drained into cesspools ; but recently one of the 
householder’s, purporting to act under Public 
Heafih Act, 1875 (c. 56), s. 21, wdthout any 
notice to the local authority, constructed a water- 
closet & discharged the solid sewage matter 
therefrom into this drain by means of a com- 
munication which he already liad with the di’ain 
for the purpose of carrying off his slop water, 
therefore causing a nuisance to pltf. : — Held : 
he ought to be restrained by injunction on the 
ground that the conditions imposed by Public 
Health Act, 1876 (c, 55), s. 21, as to notice & other- 
wise had not betm complied with. — Graham v. 
Wroughton, [1901] 2 Ch. 451 ; 70 L. J. Ch. 673 ; 
84 L. T. 744 ; 66 J. P. 710 ; 49 W. R. 643 ; 17 
T. L. R. 673 ; 46 Sol. Jo. 596, 0. A. 

Annotation : — Coxud. Leeds & District Worsted Dyers 
Fiuishors Assoou. v. West Riding of Yorkshire Rivers 
Board (1906), 70 J. P. 480. 
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Sewees and Drains. 


Sect, 11. — Con7iection of drains tciih sewers: Sub- 
sects. 1, 2 <£: 3. Sect. 12 : Sub-sects. 1, 2 db 3. 
Sect. 13.] 

313. Subject to regulations of local autho- 

rity.]— B rown V. Dunstable Corpn., No. 306, 
ante. 

314. Interference with right of local authority — 
Where drain made by consent.] — C legg v. Castle- 
PORD Local Board, [1874] W. N. 229. 

316. .] — A.-G. V. Acton Local 

Board, No. 1 50, ante. 

316. .] — ^Where a local authority for 

valuable consideration permit an owner of premises 
without their district to connect the drains of 
those premises with their sewers, or where they 
themselves make the connection, without imposing 
terms upon the owner under Public Health Act, 
1875 (c. 55), s. 22, they cannot afterwards impose 
terms for the continuance of that connection. 

A residential property, of which the dwelling- 
house was without the district of pltf. authority, 
but the lodge W’as within the district, had a 
system of drainage whereby the drainage from the 
hoiue went into a cesspool with an overflow 
drain leading to a pond, the cesspool & pond 
being both within pltfs.’ district, & the drainage 
from the lodge joined the overflow drain before 
it re^hed the pond. The pond having become 
a nuisance, the owner, at the instance of pltfs., 
connected the overflow drain by a 9-inch pipe 
direct with a storm-w ater drain in j Hfs.* district. 
Pltfs., without consulting the owner, subsequently 
connected the storm-water drain with a soil 
sewer, & ultimately connected the 9-inch pipe 
direct with the sewer. Deft, having bought the 
propeirty, pltfs. required him to agree terms 
imder Public Health Act, 1875 (c. 55), s. 22, for 
the continuance of this connection or provide 
other means for the disposal of liis sewage, & 
claimed an injunction to restrain liim from per- 
mitting the drainage of that part of his property 
which was without their district to discharge into 
their sew’crs imtil terms were settled : — Held : 
the connection having been already made, sect. 22 
no longer applied, & pltfs.’ claim failed. — E ast 
Barnet Valley Urban Council v. Stallard, 
[1909] 2 Ch. 555 ; 79 L. J. Ch. 103 ; 101 L. T. 
642 ; 74 J. P. 9 ; 20 T. L. R. 22 ; 54 Sol. Jo. 30 ; 
8 L. G. R. 192, C. A. 

.1— also, No. 325, post. 

317. Connection made without consent.] — 

Charles v. Finchley Local Board, No. 245, 
ante. 

318. Connecting pipe laid through private pro- 
perty— Necessity for owner's consent.] — R ussell 
V. Knight & M‘Donald (1894), Times, May 9. 

319. .] — In a private way or passage 

on land of defts. there was a pipe laid by defts. 
which carried off the drainage of a number of 
houses belonging to them, & which was accordingly 
a sewer vested in the local authority. Pltf., who 
was the owner of a house & garden adjoining the 
private passage, desired to drain his house into the 
sewer, &, at his request the local authority con- 
nected a drain, which pltf. had put down on his 
own property, with the sewer by means of a short 
length of pipe laid in the passage : — Held : 
although the sewer was vested in the local 
authority, & although Public Health Act, 1875 
(c. 55), s. 21, gives the owner of premises a right 
to cause his drains to empty into the sewers of the 
local authority neither the local authority nor 
pltf. was entitled, without defts.' consent, to lay 
the connecting pipe in their property. — W ood v. 
Ealing Tenants, Ltd., [1907] 2 K. B. 390 ; 


76 L. J. K. B. 764 ; 97 L. T. 520 ; 71 J. P. 456 ; 
5 L. G. R. 1055, D. 0. 

320. Construction of inspection chamber in 
footpath.] — The right given to the owner or 
occupier of any premises within the district of a 
local authority, under Public Health Act, 1875 
(c. 55), s. 21, te cause his drains to empty into the 
sewers of that authority on condition of his giving 
the required notice & or complying with the regula- 
tions of that authority does not entitle such 
owner or occupier to break up the surface of a 
footway in a public highway for the x^urpose of 
constructing therein an inspection chamber in 
a drain which had already been connected with 
a public sewer. Semble : at a time of making 
a connection between a drain & sewer imder 
sect. 21, an inspection chamber may be pro- 
vided subject to the owner or occupier comxilying 
with the regulations of the local authority. — 
A.-G. & Staines Urban District Council v.. 
Ashby (1907), 97 L. T. 479 ; 71 J. P. 387 ; 23 
T. L. R. 498 ; 5 L. G. R. 1192 ; on appeal (1908), 
72 J. P. 449 ; 0 L. G. R. 1058, C. A. 

Liability for contractor.] — See Master & Ser- 
vant, Vol. XXXIV., p. 105, No. 1279. 


Sub-sect. 2. — In thp: Metropolis. 

Metropolis Management Act, 1855 (c. 120), 
ss. 78, 79. 

See Metropolis Management (Amendment) Acts, 
1802 (c. 102), s. 01 ; 1890 (c. 60), ss. 4, 5. 

321. Prescriptive right of discharge into sewer — 
Absence of — Necessity for consent of sanitary 
authority.] — Metropolis Management Act, 1855 
(c. 120), vested in pltfs. an open sewer, called 
the Stamford Brook. Metropolis Management 
(Amendment) Act, 1862 (c. 102), s. 01, enacted 
that no person should make or branch any sewer 
or drain, or make any opening into any sewer 
vested in iiltfs., without their previous consent 
in writing ; xirovided tliat any person might, with 
such consent, at his own expense, make or branch 
any drain into any such sewer in such manner as 
pltfs. should direct. After the i)a8sing of Metro- 
polis Management Act, 1855 (c. 120), pltfs. allowed 
fom’ old cottages belonging to defts. on land just 
outside the metropolitan area & bounded by the 
Stamford Brook, to continue to drain through an 
18-inch brick drain into Stamford Brook. They 
subsequently, at the request of defts., who paid 
half the cost, covered in the brook <fc converted it 
into a main sewer. When they did this, they 
made a drain-eye in the newly covered in sewer 
as a communication for the 18-inch drain. 

Defts. afterwards built other cottages on the 
same land, & claimed the right to use the 18-inch 
drain for the purpose of draining the new cottages 
through the communication into the sewer ; — 
Held : as defts. had not proved any prescriptive 
right to use the 18-inch drain for the sewage of the 
new cottages, nor obtained the written consejit of 
pltfs. for that purpose under Metropolis Manage- 
ment (Amendment) Act, 1802 (c. 102), s. 01, they 
were not entitled to use the 18 -inch drain for any 
other purposes than those for which they used it 
when the brook was covered in. — Metropolitan 
Board op Works v. London & North Western 
Ry. Co. (1881), 17 Ch. D. 240 ; 50 L. J. Ch. 409 ; 
44 L. T. 270 ; 29 W. R. 693, C. A. 

Annotationa : — ^Apd. A.-G. v. Acton L. B. (1882), 22 Ch. 1). 

221 ; L. C. C. V. Acton U. D. C. (1900), 17 T. L. H. 157 

Conid. IsUngtou VcHtry v. Hornsey U. C., [1900] 1 Ch. 695. 

822. Drains outside metropolitan area.] — 

London County Council v. Acton Urban 
District Council, No. 234, ante. 
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323. Connection effected by sanitary authority — 
Recovery of expenses.] — A builder made drains 
from certain houses in a road to the boundary 
of the forecourts of the houses. The road was what 
is known as a builder’s road, made & coated with 
gravel & ballasted. The footpaths were made 
with gravel & kerbcd with granite. The houses 
on cither side of tlie road were not completed & 
inhabited, but the road was open for carriages 
foot passengers. It was lighted by the parish, 
but had not been taken to as a public road. The 
vestry made branches from the drains into a sewer 
which belonged to them & ran along the centre of 
the road, & for that purpose they opened the 
road & footway. The builder declined to repay 
to the vestry the expenses incurred thereby : — 
Held : the vestry liad opened a part of the pave- 
ment of a street & were entitled under Metropolis 
Management Act, 1 855 (c. 120), s. 78, to recover the 
expenses incurred by them. — St. John Hampstead 
Vestry v. Hoopel (1885), 15 Q. B. I). 052 ; 54 
L. .1. M. C. 147 ; 49 J. P. 741 ; 28 W. R. 908 ; 1 
T. L. R. 584, D. C. 

324. Liability for defect.] — Devonshire 

(Duke) v. St. Mary, Islington, Vestry (1895), 
59 J. P. 745. 

325. Right of local authority to cut off — 
Authorised connection.] — A nuisance wtis caused 
in watercoiu’ses witliin the district of the sanitary 
authority for B. by the discharge of sewage from 
cesspools within the district of the sanitary 
authority for C., by means of connecting pipes, 
laid with the sanction of that authority, wliich 
caiTied the sewage* through main pipes laid in 
private roads in the C’. district to the water- 
courses in question : — Held : the autliority for 
C, had not })ower k) stop up or cut off the com- 
munications between the cesspools the main 
pipes, — A.-G. V. (^lerkenwkll Vestry, [1891] 
8 Ch. 527 ; (30 L. J. Ch. 788 ; 05 L. T. 312 ; 40 
W. R. 185. 

Amwtations : — Apld. Brown t5. Dunstable Corpn., [1899] 
2 Ch. 378 ; Eastwood v. Houley U. C., [1900] 1 Ch. 781 ; 
East Barnet Valley U. C. v. Stallord, [1909] 2 Ch. 555. 
Refd. lie M'Intosh Sc Pontypridd Iiiiprovement Co. (1891), 
8 T. L. It. 128 ; Strott oil’s Derby Brewery Co. v. Derby 
Corpn., [1894] I Ch. 431 ; YorKshire West Biding Couneil 
r. llolmfirth Urban 8. A., [18941 2 (?. B. 842. 

SeCi also. No. 245, ante. 


Sub-sect. 3. — In the Dominions, 
Dependencies, Colonies, etc. 
See Cases infra. 


Sub-sect. 2. — In the Metropolis. 

See Metropolitan Police Act, 1839 (c. 47), s. 60 ; 
Metropolis Management Act, 1855 (c. 120), ss. 101, 
204-207 ; Metropolis Management (Amendment) 
Act, 1862 (c. 102), ss. 27, 45, 68, 69; London 
County Council (General Powers) Acts, 1890 (c. 
eexliii), s. 39 ; 1893 (c. ccxxi), s. 23 ; 1894 (c. 
ccxii), 88. 8, 9, 10-15. 

326. Prohibition of erection of building obstruc- 
tion or encroachment over sewer — Meaning of 
“ sewer ''—Embankment preventing Inundation.] 

— ^Poplar Board op Works v, Knight, No. 145, 
ante. 

327. Meaning of “ buUding " — House 

built without foundations.] — Poplar Board op 
Works v, Knight, No. 145, ante, 

328. Meaning of " obstruction " or en- 

croachment "—Stacking of timber.] — The London 
County Council in 1912 constructed a sewer for 
the drainage of the Metropolis, the sewer being 
situated at a depth of 26 feet under a certain 
wharf & adjacent land which were subsequently 
acquired by Vigors Bros., who stacked timber on 
the land over the sewer. The Council required 
Vigors Bros, to take out a licence from them under 
Metropolis Management (Amendment) Act, 1862 
(c. 102), s. 08, but Vigers Bros, declined to do so, 
as the Council demanded a rent of £10 a year. The 
Council tlien took proceedings against Vigors 
Bros, under s. 08 for having placed an obstruction 
over the sewer w’ithout the previous consent in 
writing of the (./ouncil. It was admitted that the 
sew(H* was not endangered by the stacks of timber, 

that the s( acks could be removed in half a day 
if access to the sewer was required : — Held : the 
stacks of timber constituted an obstruction or 
encroacliment upon or over the sewer within 
Metropolis Management Amendment Act, 1862 
(c. 102), s. 08.— Vigers Brothers v, London 
County Council, [1919] 1 K. B. 56 ; ^ L. J* 
K. B. 256 ; 120 L. T. 29 ; 83 J. P. 0 ; 35 T. L. R. 
27 ; 10 L. G. R. 898, D. C. 

329. Prohibition of placing “soil, rubbish or 
filth " In sewer— Scavengers sweeping mud.]— 
Scavengers having swept mud to the side of a 
street & forced it by means of water tlirough a 
grating into a sewer, were convicted of^^ offeree 
against Metropolis Management Act, 1855 (c. 120), 
s. 205 : — Held : “ mud ” came within the meaning 
of (he words in sect. 205 & the conviction was 
right. — Metropolitan Board op Works (Solici- 
tors) r. Eaton, Cooke v. Metropolitan Board 
op Works (Solkttors) (1884), 50 L. T. 034 ; 48 

J. p. on, D. c. 


Sect. 12.— PROTECTION OF SEWERS AND 
DRAINS. 

Sub-sect. 1. — Outside the Metropolis. 

Damage to pipes by dangerous & extraordinary 
traffic .] — See Highways, Vol. XXVI., p. 433, 
Nos. 1515, 1510. 

Summary proceedings In respect of injury to 
sewers .] — See Nuisance, Vol. XXXVI., pp. 229, 
230, Nos. 703, 705. 710. 

Building over sewer ,] — Sec Public Health Act, 
1875 (c. 56), s. 26. 


Sub-sect. 3. — In the Dominions, 
Dependencies, Colonies, etc. 
See Cases infra. 


Sect. 13.— OFFENSIVE DITCHES. 

330. Duty to cleanse — Made offensive 
sewage — Ditch on boundary 


of two 


by 
sanitary 


PART I. SECT. 11, SUB-SECT. 3. 

a. night to drain ivio aeiver — 
Combined surface water drain dr 

— Lewis v. Alexander & Puddi- 
COMBE (1895), 24 S. 0. H. 651.— CAN. 

b. Necessity for permission of local 
authority — Mandamus to ctympel issue 
of permit — Payment of frontage fees con- 
dition precedent.] — Exp. Edoett (1903), 
36N.B. II. 224.— CAN. 

0 . Interference with right hy local 


authority— Restriction of drainage of 
liquids liable to inttrfere with disposal 
of sewage.]- CowiE & Son v. Dufftown 
COMRS. (1901), 3 F. (Ct. of Sens.) 257.— 
SCOT. 

d. .] — GimiRTK, Craig, 

Peter & Co. v. Brechin Magistrates 
(1888), 15 U. (Ct. of Sess.) 385.— SCOT. 

PART I. SECT. 12, SUB-SECT. 8. 

e. Prohibition of erection of build- 


ing, bridge, fence or other structure or 
obstruction — Meaning of ** 

Double (yafe.l— G adsden v, Gibbs 
(1920), 27 C. h, R. 190.— AUS. 

f. Use of drain as common sewer — 
Liability of householder.] — Lewis 
Alexander (1896), 24 S. C. R. 651. — 

CAN. 

.] — London Corp{^, v. 

Lewis (1896), Ctout. 162.— CAN. 
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Sect 13 . — Offensive ditches. Part II. Sects. 1 2. 

Part HI. Sect. 1 ; S^ib-seci. 1.] 

authoriites.] — A ditch ran along a highway wluch 
divided two rural sanitary districts. The ditch 
was situated in N., but a nuisance was caused 
in greater part by sewage from premises in W. 
The W. sanitary authority applied to justices for 


an order on the N. authority to cleanse the ditch as 
being in their area : — Held : the justices were right 
in ordering W. to cleanse the ditch. — Woburn 
Union v. Newport Pagnbll Union (1887), 61 
J. P. 604, D. C. 

See, also, No. 336, ante ; Highways, Vol. 
XXVI., p. 323, No. 665. 


Part II. — Highway Drains. 


Sect. 1.— IN GENERAL. 

331. Obstruction of highway drain — Turnpike 
Roads Act^ 1822 (c. 126), s. 118.] — K., having an 
orchard opening into a turnpike road, made an 
access across a ditch at the side of the road, Sd in 
which he put pipes, but these obstructed the water 
flow : — Held : R. was properly convicted under 
above sect. — ^Rhodes v. Thomas (1867), 31 J. P. 
117. 

Whether drains converted into sewers — Effect of 
Local Government Acts.] — See Part I., Sect. 1, 
sub-sect. 1, B. (6), ante. 

Duty of adjoining owner.] — See Highavays, Vol. 
XXVI., p. 387, Nos. 1153-1156. 


Sect. 2.— POWERS, DUTIES AND UABIUTIES 
OF HIGHWAY AUTHORITIES. 

See Highway Act, 1835 (c. 50), ss. 67, 68 ; Public 
Health Act, 1875 (c. 55), ss. 4, 13, 149; Local 
Government Acts, 1888 (c. 41), s. 11 (1) (6) ; 1891 
(c. 73), s. 25. 

332. Construction or maintenance of drains & 
watercourses — On lands of adjoining owner.] — 

Derby (Earl) v. Bury Improvement Comrs., 
No. 173, ante. 

333. Right of entry on lands — 

Tender of satisfaction not condition precedent.] — 

By Highway Act, 1835 (c. 50), s. 67, surveyors, 
or way-wardens, are empowered to make drains 
on lands adjoining any highway upon paying the 
owner for the damages sustained thereby, to bo 
settled & paid as the damages for getting materials 
in inclosed lands are therein directed to be settled 
& paid. The power of getting such mat-crials is 
given by sect. 64, the surveyor making such satis- 
faction for the materials, & also for the damage 
done to such lands as shall be settled & ascertained 
by order of the justices at a special session for the 
highways. Tender of satisfaction for damage 
done in making a drain, is not a condition precedent 
to the right of entry on the land. — Peters v. 
Clarson (1844), 7 Man. & G. 548 ; 1 New Mag. 
Cas. 55 ; 1 New Sess. Cas. 519 ; 8 Scott, N. R. 
384 ; 13 L. .T. M. C. 153 ; 3 L. T. O. S. 181 ; 8 
Jur. 648 ; 135 E. R. 220. 

334. What amounts to "drain or 

watercourse — Dumb- well.] — A dumb-well, viz., 
a well into which waste water flows through a pipe 
& thence percolates into the soil, is not a “ drain 
or watercourse ” within Highway Act, 1836 (c. 60), 
8. 67, & cannot be made or used by the highway 
board in lands adjoining the highway. — Croft v. 


Rickmansworth Highway Board (1888), 39 
Ch. D. 272 ; 58 L. J. Ch. 14 ; 60 L. T. 34 ; 4 
T. L. R. 706, C. A. 

Annotaiions : — Apld. Croysdale v. Sunbury-on-Thames U. C., 
ri8981 2 Ch. 515. Distd. A.-G. v. Copeland, [1902] 1 
K. B. 690. Rdd. Moadcr v. West Cowes L. B., [1892] 
.3 Ch. 18. 

335. Disused pit.] — Croysdale 

V. Bunbury-on-Thames Urban Council, No. 73, 
ante. 

336. Absence of defined 

channel.] — The highway authority of a rural dis- 
trict had, for a time beyond living memory, 
maintained a pipe running through a bank which 
divided the highway from deft.’s land adjoining 
&; had discharged, through the pipe & on to deft.’s 
land, water which collected on the highway. 
Tlierc was no defined channel on deft.’s land into 
which the water so discharged could flow. Deft, 
having stopped up the pipe, an injunction was 
claimed to restrain him from continuing the 
obstruction. On appeal from the refusal of the 
injunction : — Held : the fact that the pipe was not 
connected with a defined channel into which the 
water conveyed by it could flow did not prevent 
its being a drain within Highway Act, 1835 (c. 50), 
s. 67 ; & in view of the length of time during 
which the drain had been used, a legal origin ought 
to be presumed for the right claimed of passing 
water through the drain on to deft.’s land. — A.-G. 
V. Copeland, [1902] 1 K. B. 690 ; 71 L. J. K. B. 
472 ; 86 L. T. 486 ; 66 J. P. 420 ; 50 W. R. 490 ; 
18 T. L. K. 391, C. A. 

Annotation : — Consd. Tliomas r. Gower R. C., [1922] 2 K. B. 
76. 


337. — Overflow pipe to irrigation 

gutter.] — Pltf. was the owner of two adjoining 
fields, one bounded on the south by B. road, & 
both let on a yearly tenancy. The L. brook 
flowed from springs to B. road aft-er receiving other 
water. It was then carried under part of pltfs. 
field to a chamber C. & thence tlirough pltf.’s 
fields. These fields had until the year 1899, been 
irrigated with sewage by means of an artificial 
dyke or gutter constructed to communicate with 
a sewer at a manhole in B. road. The control of 
the irrigation system was by pltf., & her rights 
thereto were preserved by a local Improvement 
Act passed in 1855. Pltf. alleged that suftace 
water from deft.’s sewers had been diverted from 
the L. brook pipe at chamber C by means of an 
overflow pipe inserted at a date which according 
to the evidence was uncertain, into the irriga- 
tion gutter, & a ditch between the two fields so as 
to flood her fields. For the purposes of the action 
defts. disclaimed any easement or right over 


PART II. SECT. 1. 

h. Ditch constructed hy adjoining 
owner — Right of highway authority to 
obstruct.)— UoBKBcrsojf v. High River 
COBPN. (Alta.) (1907), 6 W. L. R. 


767.— CAN. 

PART II. SECT. 2. 

882 1. Construction or maintenance of 
drains ^ watercourses— On lands of 
adjoining oumer .] — Harrison v. Harri- 


son (1883), 16 N. S. R. (4 R. & G.) 338. 

—CAN. 

882 ii. .1 — Johnstone v. 

Oxford Road Board (1877), 3 N. Z. 
Jup. N. a. 124.— N.Z. 
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pltf/s land or to any construction thereon, but 
under Highway Act, 1836 (c. 60), they claimed the 
right to prevent interference with or obstruction 
of the overflow pipe : — Held : the overflow pipe 
to the irrigation gutter was not such a gutter or 
drain as was included in Highway Act, 1836 (c. 60), 
s. 67, & pltf. was entitled to obstruct or interfere 
with it as her own property without defts.’ consent 
or authority. The right of sewage irrigation still 
remaining exercisable the Public Health Act, 1876 
(c. 66), s. 327, prevented the local authority who 
were exercising the powers of a highway authority 
under Public Health Act, 1876 (c. 65), s. 144, 
from controlling pltf. in her user of the irrigation 
gutter. — Ballabd v. Leek Urban Council 
(1917), 87 L. J. Ch. 146 ; 117 L. T. 12 ; 81 J. P. 
232. 

338. Discharge of water on adjoining lands.] — 

Highways Act, 1836 (c. 50), s. 67, does not empower 


the surveyor of highways to discharge water from 
the highway on to the lands of adjoining occupiers 
either as a% easement or otherwise. — ^Thomas v. 
Gower Bubal Council, [1922] 2 K. B. 76 ; 91 
L. J. K. B. 666 ; 127 L. T. 333 ; 86 J. P. 147 ; 38 
T. L. R. 698 ; 20 L. G. R. 567, D. C. 

339. Absence of defined channel at outlet 

of drain — Presumption of legal origin.] — ^A.-G. v, 
Copeland, No. 336, ante. 

340. Liabilities of highway authorities — ^Flood- 
ing caused by obstruction in main road drain — 
Drain vested in County Council — Local Government 
Act, 1888 (c. 41), s. 11 (6).]— Rickarby v. New 
Forest Rural District Council, No. 44, ante. 

341. Meaning of “ main road drain.”] 

— Rickabby r. New Forest Rural District 
Council, No. 44, ante, 

.] — See Highways, Vol. XXVI., pp. 403, 

404, 407, 408, 450, Nos. 1265, 1287-1290, 1660. 


Part III. — Sewers under Commissioners of Sewers. 


Sect. 1.— THE COMMISSIONERS. 

Sub-sect. 1. — In General. 

See Land Drainage Acts, 1861 (c. 133), 1918 
(c. 17), 1926 (c. 24). 

342. Origin of commission — For defence against 
sea.J — Commission of sewers to defend the kingdom 
against the* sea is very ancient, & even by special 
prescription in some cases ; but sewers for meliora- 
tion of land are by Act of Parliament (Holt, C.J.). 
— SHANDRiaAMY( VlLL) V. ShOLEDAM (VILL) (1699), 
12 Mod. Rep. 331 ; Holt, K. B. 643 ; 88 E. R. 
1368. 

343. Por improvement of land.) — 

SHANDRIOAMY (ViLL) V, SHOLBDAM (ViLL), No. 
342, ante, 

344. Status of commissioners — Court of record.] 
— Oldbery (Inhabitants) v. Stafford (1663), 1 
Sid. 145 ; 82 E. R. 1022. 

345. .] — Newcastle (Duke) v, 

Clark, No, 407, post. 


346. Delegation of powers — ^Powers must be 
exercised in concert.] — ^Where a board constituted 
by an Act of Parliament are authorised by it to 
delegate any of their powers to a committee the 
powers so conferred upon the committee, must be 
exercised by them acting in concert ; & it is not 
competent to the committee to apportion amongst 
themselves the duties so delegated to them ; & 
one of them acting alone, pursuant to such 
apportionment cannot justify his acts under the 
Act of Parliament. — Cook v. Ward (1877), 2 
C. P. D. 255 ; 46 L. J. Q. B. 554 ; 36 L. T. 893 ; 
25 W. R. 693, C. A. 

Annotation : — Difltd. A^ew v. Manchester Corpn. (1902), 

67 J. P. 174. 

347. ” Directly or indirectly interested or con- 
cerned In any contract.”] — City of London Sewers 
Act, 1848 (c. clxiii), s. 42, which prohibits, under 
pain of avoidance of the contract, any Comr. of 
Sewers or member of the corpn. from being 
“ directly or indirectly interested or concerned 


338 i. Discharge of water on adjtyining 
lands.] — A shire council has no power 
under Local Government Act, 1874, 
so to form & drain a street as deslffnedly 
to concentrate & Increase the iTow of 
drainagro & storm water in a natural 
watercourse across the road Into 
adjoining land, without making pro- 
vision for carrjdng the water through 
& out of such land. — Carslakk v. 
CAm.FiELD Shirk (T'kesidknt) (1891), 
17 V. L. R. 560.— AUS. 

338 ii. .1 — WlQLE V. Gospield 

South Township (1912), 21 O. W. U. 
483 ; 3 O. W. N. 708 ; 2 D. L. R. G19 ; 
25 O. L. R. 646.— CAN. 

889 1. Absence of defined channel 

at ovdlet ofdrain — Presumption of legal 
origin,] — King’s County Council v. 
Kennedy, [1910] 2 I. R. 544.— IR. 

k. Liahility of highxoay autihorities 
— Flooding caused by obstruction of 
main road drain,] — A municipal corpn. 
will not be held liable for damages 
Bullored by a citizen from an overflow 
of water into bis basement cansed by 
a sudden thaw or heavy rains Sc a 
stoppage of the drains constructed for 
the purpose of carrying away the sur- 
plus water, unlesj the mimiclpal 
officials have had time enough after 
notice of the obstruction to remove it. — 
Portage Fruit Co. «. Portage La 
Prairie Corpn. (Man.) a913), 25 
W. L. R. 438.— CAN. 

l. Flooding caused by negligent 

reconstruction of drain.] — DAbcy 


V. Ikverell MuNiripAL Couxen. 
(1925), 25 S. R. N. S. \V. 102 ; 42 
N. S. W. W. N. 20.— AUS. 

m. Flooding caused by failure 

to finish drain.] — A Hoad Board, 
appointed under statute, constructed 
but loft unfluished a public drain, 
which caused water to flow into & on 
to tlie land of a neighbouring proprietor, 
&, in the winter season, to render access 
to his promises difficult. In an action 
for damages it was sot up as a defence 
tliat the drain hod been begun when 
pltf, w'as chairman of the board ; 
that on a new board being appointed 
they declined to finish the drain : — 
Held: the Board was a continuous 
body, irrespective of changes, & as 
such were liable, — Stone r. Ashford 
(1885), 7 Nfld. L. R. 89.— NFLD. 


PART III. SECT. 1, SUB-SECT. 1. 

n. Status of commissioners — Cor- 
poration.] — The Board of Comrs. of 
Sewers, elected under Con. Stat, 1903, 
c. 159, by proprietors of marsh lands 
of duly constituted districts under the 
Act, is a corpn. created by the legis- 
lature for certain spoclflc piuposes & 
the loss of the governing body of such 
a corpn. by failure of the proprietors 
to elect comrs., or by the death or 
resignation of those elected, does not 
neoeBsorlly dissolve the corpn,* — 
Downey v. Hopewell Parish Sewers 
Comrs. (1917). 45 N. B. R. 90; 36 
D. L. R. C4i.— CAN. 


o. .] -Statutory Improvement 

Comrs. under Police Improvement 
Act (Scotland), 1862, arc not in- 
vested with judicial or even quasi- 
judiclal authority. They are to act 
according to the best of their Judg- 
ment for the promotion of the objects 
prescribed ; & in the performance of 
their duty they may enter into reason- 
able negotiations & contracts, wWch 
will bind thorn, & hold good per- 
manently. unless subsequently dls- 
I)laced under the statutory pro^slons. 
— Smkaton r. St. Andrews Magis- 
trates (1871), 2 L. R. So. & Dlv. 
107.— SCOT. 

346 i. Delegation of powers — Powers 
mxist be exercised in concert.] — ^McCle- 
LAN V. Downey, [1923] S. C. U. 522.— 

CAN. 

p. Appointment of commissioners. 
— Davidson v. Lawrence (1867), 7 
N. S. R. (1 G. & O.) 32.— CAN. 

q. Presumption of validity of 

appointment.] — Baker v, McFarlane 
(1870), 8 N.S. R. (2 G. & O.) 94.— CAN. 

p. .1 — Comrs. of sewers 

appointed under Act of Assembly, 
acting in that capacity, is primA facie 
evldenoe of being comrs. — Knapp v. 
King (1874), 15 N. B. R. (2 Png.) 309. 
— CAN. 

t. Swearing in .) — By 1 Rev. 

Stat. 0 . 17, Comrs. of Sewers shall be 
sworn Into office within one week after 
tboir election, or shall be deemed to 
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Sect 1. — The commissioners: Srjib-sects. 1, 2 <£? 3.] 

in any contract *’ entered into by or on behalf of 
the Comrs., is not confined to construction con- 
tracts, but applies to every contract. But such 
a contract is not avoided by a Comr. or naember 
of the corpn. subsequently becoming a share- 
holder in such CO. — City op London Electric 
Lighting Co, v. London Corpn., [1903] A. C. 
i34 ; 72 L. J. Ch. 737 ; 89 L. T. 310 ; 67 J. P. 
437 ; 62 W. R. 158 ; 19 T. L. R. 694 ; 2 L. G. R. 
93, H. L. 

Annotation : — Be!d. Norton v. Taylor, [1006] A. C, 378. 


Sub-sect. 2. — Jurisdiction and Adjudication. 

See Sewers Acts, 1833 (c. 22), ss. 7-9, 45, 00 ; 
1841 (c. 45), ss. 11, 12 ; Land Drainage Act, 1861 
(c. 133), s. 15 ; Land Drainage Act, 1918 (c. 17). 

348. Jurisdiction — Committal for contempt.] — 
Oldeery (Inhabitants) v. Stafford (1003), 1 
Sid. 145 ; 82 E. R. 1022. 

849. To impose fine — After certiorari 

delivered.] — ^An attachment lies against comrs. of 
sewers for imposing a fine after a certiorari 
delivered. — Smith’s Case (1670), 1 Mod. Rep. 
44 ; 1 Vent. 66 ; 86 E. R. 719 ; euh nom. Anon., 
T. Raym. 186 ; mh nom. R. v. Lluellin, 2 Keb. 
635 ; 8uh nom, R. v. Smith, 1 Lev. 288. 

Annotation : — Refd. Cross v. Smith (1702), 2 Ld. Rajmi. 836. 

350. Area of Jurisdiction.] -Commission 

of sewers extends only to navigable streams 
unless within 2 miles of Ix)ndon. — Yeaw v, 
Holland (1770), 2 Wm. Bl. 717 ; 96 E. R. 421. 
Annotation: — IHstd. Dore v. Gray (1788), 2 Term Rep. 358. 

351 , J — Tjje comm, of sewera Iiave 

jurisdiction over a sewer communicating with a 
navigable stream, or with the sea, above the point 
where the tide ebbs & flows, if the place, over 
which the jurisdiction is exercised, be or be likely 
to be benefited by it. — Dore v. Gray (1788), 2 
Term Rep. 358 ; 100 E. R. 193. 

Annotations: — Mentd. Stafford v. Ramston (1821), 2 Brod. 
& Bing. 691 ; Russell v. Lodsam (1845), 14 M. & W. 574 ; 
R. V. Williams (1850), 14 J. P. 75 ; Ex p. Lloyd (1851), 
1 Sim. N. S. 248 ; Edwards v. Hodges (1855), 15 O. B. 
477. 


852. .] — The power of comrs. of 

sewers is not confined to navigable streams, nor, 
it should seem, to streams immediately necessary 
or useful in navigation, but they may decree the 
abatement or removal of a nuisance in a stream 
that serves merely as a watercourse. Where, 
therefore, a wear, described as appurtenant to a 
common sewer, was heightened & enhanced, so 
as to obstruct the passage of the waters, & to cause 
the overflowing of lands adjacent ; — Held : the 
comrs. had jurisdiction to order the wear to be 
abated to its former level. — R. v, Nottingham 
Sewers Comrs. (1827), 6 L. J. O. S. M. C. 92. 

853. .] — ^New Romney Corpn. v. 

New Romney Sewers Comrs., No. 434, post 

354. Abatement of nuisance.] — R. v, 

Nottingham Sewers Comrs., No. 352, ante. 

355. Making of regulations — On granting 

permission to build sewers.] — Semble : the Comrs. 
of Sewers have power to make a regulation, that 
all persons who shall obtain leave to build sewers 
or levels leading to other property in the City of 
Westminster, in which the buildings of the 
petitioner come within 30 feet of a boundary, are 
to carry such sewers to tlie outside of such 
boundary line. 

But where upon such petition being granted, a 
copy of the book of regulations of the Conirs. of 
Sewers, containing such regulation, was given to 
petitioner, & he acted upon tlie leave given, but 
refused to build the sower in accordance with the 
regulation, the ct. refused a rule for a certiorari 
to remove a presentment of a jury, held undc^r the 
directions of the Ct. of Sewers, by which the 
petitioner was lined £3,000 for disobedience to 
such regulation.—ANON. (1846), 8 L. T. O. S. 293. 

356. Adjudication — When final.] — The Comrs. 
of Sewers are not entitled, under 57 Geo. 3, c. xxix, 
s. 80, to adjudge the whole of a piece of land to be 
necessary to be taken for the widening of a street, 
& to take it in piu^uance of such adjudication — 
when in fact only a portion of the land physically 
obstructs such widening — with the object of re- 
selling the remainder of the land at an increased 
price, & so enabhng a scheme for widening the 
street to be carried out, the “ necessity ” con- 
templated by the Act being a purely physical 


have refused : — Held : the Act was 
Imperative, & a comr. elected on Ang. 2 
could not bo legally sworn in on Sept. 
8, the office at that time being vacant ; 
& bis Joining with the other comrs. 
in making an assessment rendered it 
void. — R. V, Hopewell Sew'ers Comes. 
(1872), 14 N. B. R. (1 Pug.) 161.— CAN. 

a. DtsQualiflcatwn — Interest in lands 
to be assessed,] — He Germantown 
Lake District Sew'krs Comrs., Ex p. 
Calhoun (1863), 11 N. B. R. (5 All.) 
454.— CAN. 

b. — .] — The intention of 

Act 32 Viet. c. 73, being to remove 
the disqualification of Comrs. of 
Sewers, by reason of their being 
interested in the lands of the district 
to be assessed, it necessarily includes 
the interest of a comr. arising from 
relationship to a proprietor of such 
lands. — Ex p. Peck U871), N. B. Dig. 
169.— CAN. 


0. Contract with commis- 

sioners.] — K., a comr. of sewers for 
the Germantown lake district, became 
contractor for the execution of certain 
work executed under their direction, 
& afterwards sat 8l voted with the other 
comrs., when they decided that the 
work had been satisfactorily performed, 
& ordered an assessment on the land- 
owners to pay for It: — Held: the 
assessment was bad. — R. v, German 
TOWN Lake District Sewers Combs. 
(1869), 12 N. B. R. (1 Han.) 343.— CAN. 


d. Petition for drainage scheme — 
Sufficiency of — Unreasonalde delay of 
report by enyineer.] — Re McKenna & 
Osgoode Township (1906), 8 O. W. R. 
713 ; 13 O. L. R. 471.— CAN. 

PART III. SECT. 1, SUB-SECT. 2. 

e. Jurisdiction — Of drainuyr referee 
— Referred action, ] — Up on reference 
of an action to a referee under Drain- 
age Trials Act of Ontario, 54 Viet, 

c. 51, the referee has full power to 
deal with the case as ho thinks fit, 
& to make, of his own motion, all 
necessary amendments to enable him 
to decide according to the very right 
& justice of the case. — Ellice Town- 
ship V, Hiles, Ellice Township v. 
Crooks (1894), 23 S. C. R. 429. — CAN. 

f. .] — The drainage 

referee is not an official referee, & 
an action cannot be referred to him for 
trial unless he is agreed upon by the 
parties as a special referee. — McClure 
tJ. Brooke Township, Bryce v. 
Brooke Township (1902), 23 C. L. T. 
40 ; 6 0. L. R. 59 ; 10. W. R. 835.— 
CAN. 

g. To set aside bye-law.] 

— Re Mersea Township 8c Rochester 
Township, Re Gobfield North 
Township & Rochester Township 
(1895), 22 A. R. 110.— CAN. 

h. To amend report of 

engineer.] — The drainage referee has 
jurisdiction with the consent of the 


engineer & upon evidonoo given, to 
amend the engineer’s report by 
charging against the municipalities for 
“ injuring liability ” assessments 
erroneously charged against them by 
the engineer for “ outlet liability.” — 
Re Rochester Township & Mersea 
Township (1899), 26 A. R. 474.— CAN. 

k. To refer hack 

enyhieer’s report for amendment.] — The 
drainage referee cannot upon the 
admission of the initiating township 
that the report appealed from is 
dofootive. refer it back, against the 
wishes of the appealing townships, to 
the engineer for amendment. — A de- 
laide & Warwick Townships v, 
Metcalfe Townsuu* (1900), 27 A. R. 
92.— CAN. * 

l. To vary assess- 

ments.] — Re Chatham Township & 
Dover Township (1904), 24 C. L. T. 
307, 8 0. L. R. 132 ; 3 O. W. R. 882. 
—CAN. 

m. .] — Re Gob- 

field South Township & Gobfield 
North Township (1917), 39 O. L. R. 
93 ; 35 D. L. R. 119.— CAN. 

n. Claim for damages 

for injuries by drainage works .] — 
Whether a claim for damages for 
injuries sustained in oonsequenoe of a 
drainage work by a landowner who is 
assessed for part of the cost, & to set 
off such damages against the assess- 
ment, is made by appln. for arbitration 
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nocessity ; thougli, if it really appears to them 
that the whole will actually be required for the 
■ qprovement, the correctness of their adjudica- 
ti.m cannot be questioned. — Gabd v. London 
Combs. (1885), 28 Ch. D. 486 ; 64 L. J. Ch. 
698 ; 62 L. T. 827 ; 1 T. L. R. 208, C. A. 

Annotations : — Apld. Lynch v. London City Sewora Comrs. 
(1886), 32 Ch. D. 72. Refd. TouUere v. St. Mary Abbotts, 
Kensin^on, Vostry (1885), 30 Ch. D. 642 ; Gordon v. St. 
Mair Abbotts, Kensington, Vestry, [1894] 2 Q. B. 742 ; 
Femley V. Llmohouso Board of Works (1890), 68 L. J. Ch. 
344 ; Denman v. Westminster Corpn., Cording v. West- 
minster Corpn., [1906] 1 Ch. 464 ; Davies v. London City 
Corpn., [1913] 1 Ch. 415. Mentd. A.-G. v. London 
Parochial Charities’ I’mstoos, [1896] 1 Ch. 541 ; Clanri- 
corde v. Congested Districts Board for Iroiand (1914), 
79 J. P. 481 ; Conron v. L. C. C., [1922] 2 Ch. 283. 

357. Validity of — Disqualification of com- 

missioner by reason of interest.] — Fobbing 
Seweiis Comrs. v. R., No. 452, post. 

Removal of orders by certiorari — Proceedtogs 
after order for removal — Attachment for con- 
tempt.] — See Crown Practice, Vol. XVI., pp. 
401, 416, 451, 466, 471, Nos. 2451, 2750, 3210, 
3353, 3421, 3435, 3507. 

SeCi further , Courts, Vol. XVI., pp. 204, 205, 
Nos. 1125-1134. 


Sub-sect. 3. — Procedure. 

See S(3wers Acts, 1833 (c. 22), ss. 11, 12 ; 1841 
(c. 45), s. 7 ; Land Drainage Act, 1861 (c. 133), 
ss. 33, 47 ; Land Drainage Act, 1918 (c. 17). 

358. Presentment by jury.) — Custodes Ltber- 
tat. V. Outwell, Newton & Tyd (Inhabitants) 
(1649), Sty. 178, 184, 191 ; 82 E. R. 027,631,637. 
Annotations : — Refd. II. V. Somerset Sewers Comrs. (1805), 

7 East, 71; Blrkctt v. Orozier (1827), 3 C. & P. 63; 

Einmerson v. Saltmarsho (1837), 7 Ad. & Ei. 266. 

359. .] — A jury, irnpanneled to inquire & 

present at a ct. of (5omrs. of Sewers, presented, that 
A. was benefited by the sewers ; he received a 
summons to show cause why lie should not pay ; 
lie neglected to traverse the presentment, & a 
distress was levied for the amount of the rate : — 
If eld : these facts were a justification in an action 
of trespass for taking the distress, as the present- 
ment, if duly made, & not traversed, justified the 
Comi-s. in issuing the warrant of distress. 

The presentment need not contain the name of 
every person benefited ; if it find “ All Fore 
street ” to be benefited, that is enough to include 
every one having a house there ; & any one so 
having a house might traverse such presentment, 
he stating in his traverse, that his property is so 
situated, <Sc that he is aggrieved by the present- 
ment. — Warren v. Dix (1805), 3 C. &. P. 71 ; 
172 E. R. 328, N. P. 

360. .] — R. V . Somerset Sewers CoMiiS. 


(1806), 7 Bast, 71 ; 3 Smith, K. B. 105 ; 103 
E. R. 28., 

Annotalioni: — Apld. R. v. Hatfield Chase Sewers Comrs, 

(1849), 13 J. P. 284. Distd. R. v. Godfrey (1850), 14 J. P. 

590. Refd. R. V. Warton (1862), 31 L. J. Q. B. 265. 

361. .] — The jury, who are summoned by 

the sheriff to make the presentment before Comrs. 
of Sewers, should come from the body of the coimty 
& not from the district over which the Comrs. 
have jurisdiction ; & where the precept to the 
sheriff was to summon “ good & lawful men of 
your country, &; resident within the Tower 
Hamlets ’* that being the district over which the 
Comrs. had jurisdiction it was held bad ; & a 
prcisentmcnt made by that jury & all the sub- 
sequent proceedings founded on it, declared to be 
void. — ^Birkett v. Crozier (1827), 3 C. & P. 03 ; 
Mood. & M. 119 ; 172 E. R. 324, N. P. 

Annotations: — Distd. R. v. Godfrey (1850), 14 J. P. 590. 

Refd. Taylor v. Loft (1853), 8 Exch. 269. 

362. .] — At a court of Comrs. of Sewers 

holden under Sewers Act, 1833 (c. 22), s. 11, 
sixteen of the jurors returned by the sheriff 
appeared, & the chairman nominated two others 
from qualified persons present. A pr^entment 
was made by the jury so constituted against defts. 
who pleaded to the presentment & upon trial were 
found guUty ; — Held : the objection to the jury 
was matter of plea in abatement, but was no 
ground for quashing the presentment after verdict. 
— R. V. Hatfield Chase Participants (1850), 
4 New Mag. Cas. 98 ; 15 L. T. O. S. 181 ; sub norm. 
R. V. Godfrey, 14 J. P. 590. 

363. .J — In the year 1819, a level was 

taken & survey made of lands in Bilsby in Lincoln- 
shire, liable to be rated to a drain called the Boy 
Grift, & the ct. of sewers directed a precept to 
the sheriff, requiring liim to summon jurors de 
corpore comitatus, to appear at a certain place &; 
time, & make a presentment. The sheriff having, 
imder this precept summoned a jury from the 
hundred of Calceworth, in the county in May, 1819, 
they made a presentment, that the Boy Grift 
was ruinous, & that certain works therein were 
absolutely necessary ; & that lands in the occupa- 
tion of various persons, including pltf., received 
benefit or avoided danger by the drainage, & 
ought, therefore, to bear the chai'ges thereof ; & 
they accordingly, assessed a rate which the conus, 
confirmed. No appeal was made against this 
presentment or assessment, & in 1823, a special law 
of sewers was enrolled, containing the presentment 
& from that time to the year 1837, all rates were 
made under such law. No level had been taken 
or survey made since 1819, nor liad any present- 
ment of a jury been made since 1837. In 1840, 
a new commission of sewers issued, & at the first 
ct. held under it, it was ordered “ that all laws. 


or by action, is immaterial ; in either 
the drainage referee has Juris- 
mctlon to deal with it. — Tiiaokkry v. 
J^alkiqh Township (1898), 25 A. R. 


*>: Claim for damcmes foi 

variation in specification of works.] — 
Burke v. Tilbury North Townshii 
CORPN. (1906), 8 O. W. R. 457, 862 
13 O. L. U. 225.— CAN. 


p. — - — Claim hy contractor 

for works executed .] — Bank of Oti'awa 
V. Roxborouoh Township (1909), 18 
O. L. R. 511 ; 13 O. W. R. 1175.— 


... *^*1 7”^ Permission for drainao 

^vk to cross railway. ] — Grand Trun; 
& Canadian Paoipio Ry. Cos. t 

engineer— Takin 
oath essential.] — JRe Oolohebtbb Norti 

J. — ^VOL. XLT. 


& Gosfield North Townships (1900), 
20 C. L. T. 207 ; 27 A. R. 281.— CAN. 

t. Of engineer under Ditches 

<€■ Watercourses .kete.j— Turtle r. 
Euphemia Township (1900), 31 O. R. 
404.— CAN. 

a. Whether declaration of 

ownership <£• '* friendly meeting** con' 
diiions precedent .**] — Maisonneuve v. 
Roxbobouqh Township (1899), 30 
O. R. 127.— CAN. 

b. Necessity for assent 

of majority of owners affected.] — In the 
absenoo of a resolution of the municipal 
council such as is provided for py 
Ditches Sc Watercoiuses Act, 1887, 
8. 6 (6), the question whether the 
engineer has jurisdiction to make an 
award depends upon whether before 
the requisition, the owner filing it has 
obtained the assent in writing of a 
majority of the owners affected or 


interested. — Osooodb Township v. 
York (1895), 24 S. C. R. 282.— CAN. 

c. Of fence-vieicer — Nature 

of benefit of drainage scheme to land- 
oimiers.] — Re Roberts Sc Holland 
(1871), 5 P. R. 346.— CAN. 

PART 111. SECT. 1. SUB-SECT. 3. 

d. Appeals from drainage referee.] 
— The rules applicable to appeals from 
the High Ct. to the Ct. of Appeal aro 
to be applied, as far as possible, to 
appeals from reports of the drainago 
referee under Drainage Act, 57 Viet. 
0 . 56 (O). — Re Raleioh & Harwich 
Townships (1896), 18 P. R. 73.— CAN. 

«. From engineer under 

Ditches d? Watercourses Acts — 7'ime 
for,]— Otto v. Roger & Kelly (1917), 
39 O. L. R. 127 ; 35 D. L. R. 339; 13 
O. W. N. 58.— CAN. 

f, .] — Ditched & 

E 
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Sewers and Drains. 


Sect. 1 . — The commissioners: Stib-secL 8. Sect. 2.] 

Acte, deeds, constitutions, & ordinances of sewers 
held for the county of Lincoln, & which had not 
been repealed, altered, or superseded should be 
confirmed & stand in full force/’ In 1846, at a 
meeting of the comrs. the dike reeve required 
them to authorise him to make a rate according 
to the above-mentioned survey by level, & with- 
out any presentment of a jury which the comrs. 
authorised him to do. In 1847 & 1848 similar 
rates were made, without any presentment of a 
jury. Pltf. having refused to pay these rates, 
the comrs. issued a distress warrant, under which 
his goods were taken, whereupon he brought an 
action of trespass: — Held: (1) the confirmation 
of the special law of 1823 by the order of the new 
comrs. in 1841, rendered the presentment of 1819 
operative & applicable to the rates in question, & 
they were vafid ; (2) it was no objection to the 
presentment that the sheriff summoned the whole 
of the jury from the himdred of Calceworth. — 
Taylor v. Loft (1853), 8 Exch. 269 ; 22 L. J. Ex. 
131 ; 20 L. T. O. S. 248 ; 17 J. P. 134 ; 155 E. K. 
1347. 

364. .] — Whore a presentment of a jury 

lias been made that A. was the ovmer & occupier 
of certain lands, & liable to repair a certain sea 
wall, & a change of ownership from A. to W. has 
occurred* in the lands during the continuance 
of the same commission, the comrs. cannot make 
an order under Sewers Act, 1833 (c. 22), s. 13, on 
W. to repair without a fresh presentment of a jury. 
—R. V. Warton (1862), 2 B. S. 719 ; 31 L. J. 
Q. B. 265 ; 27 J. P. 37 ; 9 Jur. N. S. 325 ; 121 E. R. 
1239. 

Annotation : — FoUd. Fobbing Sowers Comrs. v, 11. (1886), 

11 App. Cus. 449. 

365. .] — Fobbing Sewers Comrs. v. R., 

No. 452, post. 

3 g 6 , Order void unless founded on pre- 

sentment.] — ^An order of Comrs. of Sewers is void 
unless it is founded on a presentment showing the 
existence of some public let, impediment, or 
annoyance. A rate for the repair of a wall is bad, 
unless the want of repair appears upon the pro- i 
ceedings to have been found by a jury. — R. v. \ 
Matthias (1838), 2 Jur. 13. 

Certiorari to remove presentment .] — See 

Crown Practice, Vol. XVI., pp. 416, 427, 430, 
431, 452, Nos. 2753, 2865, 2913, 2915, 3225. 

367. Power to impose fines & penalties— Jury- 
men.] — A local Act of Parliament, enacting that 
for the better & more effectual execution of the 
Act, to all the lands, etc., within a certain district, 
previously within the jurisdiction of the General 
Comrs. of Sewers, & the works, drains, sewers, etc., 
thereof, shall be subject only to the control, etc., 

& jurisdiction of local comrs. there appointed, & 
not to the control, direction, survey, or order of 
any conus, of sewers, does not discharge the 
inhabitants of the district from their liability to 
serve on juries at the sessions of sewers, without an 
express provision : nor will this ct. discharge the 
estreats of fines, imposed by the sessions, & levied 
on such inhabitants for refusing to attend when 
summoned. — Ex p. OwsT (1821), 9 Price, 117 ; 147 
B. R. 40. 

368. .] — ^Where A. was fined by 


Comrs. of Sewers for refusing to be resworn upon 
a standing jury, the ct. discharged the fine, it 
being admitted, that it was not usual to reswear 
the jury, except upon the issuing of a new com- 
mission. — Exp. Taylor (1829), 3 Y. & J. 91 ; 148 
E. R. 1106. 

369. Owners & occupiers of land.] — 

Cognisance that the owners & occupiers of lands 
within the lordship of M. had unmemorially 
repaired a jetty, which defended the sea coast, in 
the lordship & parish of M. ; that, the jetty 
being out of repair, a ct. of sewera was held & a 
jury impanelled, who presented, finding the 
prescription as above, & that the owners & 
occupiers ought forthwith to repair. That notice 
was given to the owners & occupiers to appear at 
the next ct., to plead to the inquisition ; that they 
appeared by L., & pleaded not guilty. That the 
traverse was tried, & the owners & occupiers found 
guilty by a jury, who amerced them in £200, 
which the comrs. confirmed, & set the amercement 
on them, & respited the levying thereof, of whicli 
they had notice. That, at an adjourned ct., it 
was ordered that, unless the ownei*s & occupiers 
repaired within fourteen days, tlic £200 should be 
levied. That, at a subsequent ct., the repail’s not 
being proceeded with, N. was appointed to demand 
& receive the amercement, & afterwards did 
demand it, but the owners & occupiers refused to 
pay. That, at an adjourned ct., the clerk was 
ordered to give notice that, unless the amerce- 
ment were paid before a day named, a warrant 
would be issued to levy it by distress sale ; 
that such notice was given, but the owners & 
occupiers did not pay. That, at a subsequent 
ct., a warrant was made by six comrs., directing 
persons therein mentioned to levy the £200 by 
distress sale of the goods, etc., of the owners & 
occupiers ; that pltf., at the time of the i)resent- 
ment, & thence to the time when, etc., was an 
owner & occupier ; that deft, by virtue of the 
warrant demanded the £200 of him, &, on his 
refusal, the jetty being still unrepaired, deft., 
as a constable mentioned in the warrant, & bailiff 
of the comrs., well acknowledged, etc, ; — Held : 
a good cognisance, the amercement might be on 
the owners &> occupiers of the lordship generally, 
yet the levy on the individual. — Ramsey v. N ohna- 
BELL (1840), 11 A-d. & El. 383 ; 3 Per. & Dav. 253 ; 
9 L. J. Q. B. 138 ; 113 E. R. 461. 

370. .]—Ex p. Ludlow (1814), 3 

L. T. O. S. 208. 

371. .] — It. V. Baker, No. 393, pod. 


vSect. 2.— works. 

See Sewers Act, 1833 (c. 22), ss. 22, 23 ; Land 
Drainage Act, 1861 (c. 133), ss. 3, 16, 17, 54-68 ; 
Land Drainage Act, 1918 (c. 17) ; Land Drainage 
Act, 1926 (c. 24). 

372. Power to execute works — On lands«*vested 
In other commissioners.] — ^By a local Act, trustees 
were appointed for the purpose of the more 
effectual drainage, by means of a steam engine, 
of a fen district in Lincolnshire, called the Bourn 
North Fen & the Dyke Fen, & by local Act, 


Watercourses Act. 1894, e. 22 (6), 
which require the judge of the county 
ct. to hear Sc detennino an appeal from 
an award thereunder within two 
months after receiving notice thereof, 
are merely directory . — Et McFarlanf. 
V. Miller (1895), 26 O. R. 516.— CAN. 

r. CoeU — Of reference to drainage 
re/eree.}— M oke v. Osnabbuck Town- 


ship (1900), 19 P. K. 117.— CAN. 

h. Reference of action to drainage 
referee — By masUr .] — ^McKim v. East 
Lxtthbb Township (1900), 20 C. L. T. 
399 ; 19 P. R. 248.— CAN. 

PART 111. SECT. 2. 

k. Power to exeevie works — On 
reguisition of two-Viirde of adjoining 


f>7y>wy!rs.l —Halifax Cokpn v. Edwards 
(1878), 12 N. 8. K. (3 K. & C.) 104.— 
CAN. 

1. Without consent of adj(dn* 

ing owners.] — Halifax Oorpn. v. 
Sbkton (1878), 12 N. S. R. (3 R. & C.) 
246.— CAN. 

na. ,] — The Intention of 

tho legislature would appear to be to 
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8. 62, it was enacted that every engine, machine, 
building & work, to be erected & made by the 
trustees under the powers of the Act, & all engines, 
machinery, buildings, etc., sewers, drains, water- 
courses, etc., & other works already made & 
provided for the drainage of the Boui'n North Fen 
& Dyke Fen, & which should be thereafter made 
& provided for such purpose, & the right to & 
property in them, should be & they were thereby 
vested in the trustees ; with a proviso, that nothing 
in the Act contained should extend to or affect any 
engines, machinery, etc., sewers, drains, water- 
courses, etc., & other works already made, or then 
existing or provided for the drainage of the said 
fens, & then vested in & under the control of certain 
comrs., appointed under a former Inclosure & 
Drainage Act, called the Black Sluice Comrs. 
Local Act, s. 64, enacted that it should be lawful 
for the trustees upon any land in Bourn North 
Fen & Dyke Fen, not vested in the Black Sluice 
Oomi’O., to make & erect a steam engine, with all 
proper machinery, with proper & convenient 
buildings, sluices, pits & other necessary works ; 
& to make & from time to time maintain, repair 
& improve, as occasion might require the sluices, 
bridges, cuts, sewers, & other works, already or 
thereafter to be made in, upon & through the said 
fens, for effectually draining the same, out of 
the funds, to be raised under the authority of the 
Act, & making compensation for damage : — Held : 
the trustees had no power, under this Act, to 
widen a di'ain under the control of Black Sluice 
Comrs., from the width of 18 to 40 feet, for the 
purpose of a reservoir, to bring a sufficient supply 
of water to their steam engine, thereby cutting 
away upwards of 3 acres pf the land vested in the 
comrs. although such widening was itself an 
improvement of the di’ainage ; & tliey had no 
power to make any reservoir on the land vested 
m the comrs., although the making of a reservoir 
was necessary to the proper working of the engine 
for the purposes of the cU’ainage, & none could be 
made without cutting into some of the banks or 
drains vested in the comrs. — Smith v. Bell (1842), 
10 M. & W. 378 ; 2 Ry. & Can. Gas. 877 ; 152 E. R. 
617. 


373. Power to alter course of river.] — (1) Comrs. 
of sewers cannot make a new river. 

(2) When an old sewer is newly to be made or 
cleansed, some small alteration in respect of the 
natural change of the current may be made. 

(3) When an old wall by the violence of the 
water, is broken down, another wall, in case of 
inevitable necessity, may be made to defend the 
level. But if the danger may be avoided by the 
reparation of the old wall, a new one ought not to 
be erected. 


(4) None can be taxed towards the repairs, etc 
but those w'ho have prejudice or damage, etc., b 
the nuisance, & who may have benefit by tl 
repair. — Isle op Ely Case a609), 10 Co. Rei 
141a; 77E. R. 1139. 

Annotati^ to (4) Refd. R. v. Hampden (1637), 

'* V. Wilson (1835), 4 Nev. & M, K. I 


State Tr. 826 ; 

777 ; Ramsey v. 


Nomabell (1840), il 'Ad.*& El. 383 


QtnergUy, Refd. Hudson v. Tabor (1877), 2 Q. B. D. 200 
Mentd. Emmerson v. Saltmarshe (1837), 7 Ad. Sc El. 266 
Neave v. Wrather (1842), 7 Jur. 168 : A.-G. v, Tomlin 
(1880), 14 Ch. D. 58. 


374. Ppwer to open new sewer or drain.] — 

Statutory power was given to the corpn. of R. 
to make sewers, provided that it should not be 
lawful for them to cause any new sewer to open or 
drain into the river B. at any point above the Town 
Mill Weir. The corpn. had made a large new 
sower nearly on the site of an old sewer, but larger 
& deeper, which would open a drain into the 
river above the weir, & several drains had been 
made into it wliich could not have been made in 
the old sewer. Pltfs., who were the owners of 
the Town Mill Weir, filed this bill for relief, & an 
injunction was granted to restrain defts. from 
allowing any additional sewer to be opened into 
the new sewer, or any other river sewer to open 
or drain into the river R. at any point above the 
Town Mill Weir. — Holt v. Rochdale Cokph. 
(1870), L. R. 10 Eq. 354 ; 39 L. J. Ch. 761 ; 23 
L. T. 43 ; 35 J. P. 6 ; 18 W. R. 885. 

375. Power to deposit mud on adjoining 
banks.] — ^By a local Act, s. 32, the mud & earth 
taken out of the rivers cleansed by the Middle 
Level Comrs. under the powers of that Act, is 
where the rivers are embanked, to be laid in such 
place as the Comi*s. think proper, &, where the 
rivers are not embanked, to be laid impartially 
on the banks of the rivers, as the Comrs. direct, 
or in some cases on one of such banks. 

By 8. 59 of the same Act the Comrs. have 
power to enter upon the lands of any person 
adjoining or near the rivei*s, & to take or dig 
earth therefrom, & to do such other acts as may be 
necessary to carry the purposes of the Act into 
effect, making satisfaction to the parties thereby 
injured : — Held : in the case of a river that was 
not embanked, s. 32 gave the Conn's, no com- 

E ulsory powers for the deposit of mud & earth, 
ut s. 59 gave them such powers subject to the 
obligation to pay compensation. — Re Moulton & 
Middle liEVEL Comrs. (1907), 97 L. T. 391 ; 71 
J. P. 402 ; 5 L. C. R. 961. 

376. Power to remove obstruction to drainage.] 
— Defts., who were the owners of an ancient water 
mill, in order to obtain the maximum of power 
fi'om theh* water wheel, niised the height of then 
mill dam or weir by placing on the top thereof an 
enhancement of cement, concrete, plank Ac posts. 
Pltfs., who were constituted under an Order under 
the Land Drainage Act, 1861 (c, 133), & Land 
Drainage Act, 1918 (c. 17), Ac had the powei*s of 
Comrs. of Sewers, & were the di'ainage board within 
whose district the mill, mill pond Sc river at that 
point were situated, called upon defts. to remove 
the enliancemont. Defts. refused t<i do so. 
Pltfs. thereupon, without first obtaining Ac finding 
of two justices at petty sessions that the removal of 
the enliancoraent was necessary for the effectual 
drainage of land within the jurisdiction of the 
Couu-s. & without having compensation for the 
injury caused by such removal assessed as provided 
by Land Drainage Act, 1861 (c. 133), ss. 17-20, 
entered upon deft.’s land on several occasions & 
themselves removed the enhancement, but defts. 
on each occasion restored it, Pltfs., without 
having made an order imder Land Drainage Act, 
1861 (c. 133), s. 33, then brought on action against 
defts., alleging that the enhancement held back 


empower Comrs. of Sewers to act In 
making ordinary repairs, or in any 
sudden emergency, without consulta* 
tlon with or the consent of the pro- 
prietors, but that these proprietors 
should not be taxed for the oonstruo- 
tlon of any new work not immediately 
essential to the preserration or interests 
of common property, without their 
consent to such work being first 
obtained. — Burnham e. Davison 


(1884), 17 N. S. R. (5 R. & G.) 388.— 

CAN. 


3741. Power to open new sewer or 
drain .] — Perth Local Board of 
Health v. Malby (1904), 1 C. L. 11. 
702.— AUS. 


3751. Power to deposit mud on 
adjoining 6anA».l — S mith v, Ghaytor 
(1896), 13 N. Z. L. R. 565.— N.Z. 


n. Deepening drains on neigh^ 


houring lands.] — Lamontaonk v. 
Woodlands Municipality (Man.) 
(1912), 21 W. L. R. 881 ; 6 D. L. R. 
624.— CAN. 


o. Inspection of vjorks by engineer 
— Works improph-lg constructed by 
contractor — Whether right to inanect 
barred by lap» of Wmr.]— Rosa v. 
Morrisburo villaob Corpn. (1896), 
28 O. R. 245.— CAN. 
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Sewebs akd Dbaii^s. 


Sect 2, — Worke, Sects, 3, 4 d? 5.] 

the water in the river causing the meadows adjacent 
thereto to be flooded & causing washouts in the 
banks & that it would interfere with the duty of 
pltfs. effectively to drain their district. Defts. 
pleaded that the statement of claim disclosed 
Ho cause of action, that the weir had existed at the 
same height for twenty years, & they counter- 
claimed damages for trespass. The jury found that 
defts. were not entitled to the depth of water in 
the mill pond which they claimed, but that they 
were entitled to a greater depth of water than 
pltfs. said : — Held : (1) Land Drainage Act, 1861 
(c. 133), did not give pltfs. any right to go upon 
defts.’ land & remove the enhancement to the weir 
wdthout flrst obtaining a finding of the justices 
that its removal was necessary for the effectual 
drainage of pltfs.’ district & having compensation 
assessed, as was provided by Land Drainage Act, 
1861 (c, 133), ss. 17-20', nor had the pltfs. any 
right by Statute passed before 1861 or at common 
law, to go upon defts.’ land & remove the obstruc- 
tions, & therefore pltfs. had committed a trespass ; 

(2) Sewers Act, 1833 (c. 22), s. 47, did not vest the 
weir, or the banks, or the bed of the river, or the 
meadows adjacent thereto in pltfs. so as to give 
them proprietary rights therein, & therefore 
pltfs. had no right to maintain an action against 
defts. for a breach of such proprietary rights ; 

(3) neither Land Drainage Act, 1861 (c. 133), 
s. 16, nor any statute passed before 1861, con- 
ferred upon pltfs., as Comrs. of Sewers the right 
to bring an action, without any previous pro- 
ceedings, to enforce the removal of an obstruction 
to the drainage of their district when such obstruc- 
tion was a mill dam or w’eir, & further if Land 
Drainage Act, 1861 (c. 133), s. 16, did give a right 
to bring an action it was a right subject to the 
restrictions contained in Land Drainage Act, 1861 
(c. 133), ss. 17-20. — Salisbury & Fordingbridge 
Drainage District Board r. Southern Tanning 
Co. (1920) Ltd., [1927] 2 K. B. 666 ; 96 L. J. K. B. 
1074 ; 137 L. T. 754 ; 91 J. P. 167 ; 43 T. L. K. 
824 ; 25 L. G. B. 415. 

377. Duty to fence sewer.] — Comrs. of Sewers 
i^ed for the purpose of their sewerage an ancient 
tidal ditch which ran along the side of a public 
highway : — Held : the Comrs. were under no 
obligation to fence the sewer, so as to protect 
persons frequenting the highway. — Cornwell v. 
Metropolitan Sewers Comrs. (1855), 10 Exch. 
771 ; 3 C. L. B. 417 ; 19 J. P. 313 ; svib nom, 
Cornwell v. Metropolitan Sewers Comrs., 
Jauncey V, Metropolitan Sewers Comrs., 24 
L. T. O. S. 244. 

AnnoiM'Um: — ^Reld. Fisher v, Prowse, Cooper v. Walker 

(1802), 2 B. 8c S. 770. 


the jurisdiction of the cotnrs. The Urban sanitary 
authority proposed to remodel their system of 
drainage, & to make a new outfall into the river > 
in place of those previously existing ; — Held : 
assuming the tidal river to be a watercourse within 
the Act, the case fell within the above-mentioned 
proviso, & the comrs. had no power to prevent the 
carrying out of the new drainage works. The 
exemption in the proviso is not to be restricted to 
the precise amount or manner of pollution going 
on at the lime of the passing of the Act. — 
Somersetshire Drainage Comrs. v. Bridg- 
water CORPN. (1899), 81 L. T. 729, II. L. 
Annotation : — Reid. Foster v. Warhlinfirton U. C. (1906), 
75 L. j. K. B. 514. 

379. Navigation cut — Whether “public or 
parish drain. — The Eau Brink Cut had always 
been used for the drainage of a large tract of 
country, & as a public navigable river, in lieu of 
the former couise of the river Ouse. There 
never had been any drain or ditch available for the 
purpose of conveying road materials, or leading to 
or near the said roads, unless the Eau Brink Cut 
was to be considered as such. The trustees had 
for many years used the cut for the conveyance of 
road materials without paying any toll : — Held : 
the Eau Brink Cut was not a drain within the 
meaning of the words “ public or parish drain ” 
in 4 Geo. 3, c. Iv, s. 35. — Coulton r. Ambler 
(1844), 13 M. & W. 403 ; 14 L. J. Ex. 10 ; 9 J. P. 
153 ; 153 E. B. 168. 

380. Deepening drains on neighbouring lands — 
Sufficiency of notice & plans.] — A landowner 
entered upon the neighbouring land of pltfs., & 
began to deepen a natural watercourse running 
tlu’ough it. On being remonstrated with he 
served notice on pltfs. under Land Drainage Act, 
1861 (c. 133), of his intention to treat the water- 
course as a drain, & to put a pipe underneath it ; 
& he sent a sectional plan with the notice. Pltfs. 
brought an action for damages for trespass & to 
restrain deft, from proceeding on the notice : — 
Held : the notice & plan were insufficient ; under 
Land Drainage Act, 1801 (c. 133), the justices had 
no exclusive jurisdiction to decide as to the 
validity of the notice, but the High Ct. could 
restrain proceedings on an invalid notice. — 
Hedley V, Bates (1880), 13 Ch. D. 498 ; 49 L. J. 
Ch. 170 ; 42 L. T. 41 ; 28 W. B. 365. 

Annotations : — Refd. New Romney Corijn. v. New Romney 

Sewers Comrs., 11892] 1 Q. B. 84(). Mentd. Stannard v. 
St. Giles Camberwell Vestry (1882), 20 Ch. D. 190 ; 
Barlow v. St. Mary Abbott's, Konsin^on Vestry (1883), 
31 W, R. 514 ; North London Ry. v, G. N. Ry. (1883), 
11 Q. B. D, 30 ; Hayward v. East London Waterworks Co. 
(1884), 28 Ch. D. 138 ; The Recepta, [1893] P. 255 ; Tho 
Teresa (1894), 71 L. T. 342 ; Grand Junction Waterworks 
Co. V. Hampton U. C., [1898] 2 Ch. 331 ; St. James* Hall 
V. L. C. C. (1900), 83 L. T. 98 ; Re Connolly, Wood r. 
Connolly, [1911] 1 Ch. 731. 


878. Pollution of watercourses — Prohibition 
against fouling without consent of commissioners — 
Proviso exempting persons having legal right.]— 

A private Act of Parliament enacted that “ No 
person shall without the consent of the comrs. . • • 
open any new drain or other work into any of 
the ^ainage works of the comrs. ... no person 
shall cause any filthy or unwholesome water, or 
washings of manufactories or mines, or other foul 
or poisonous liquid to flow into any watercourse 
withm the jurisdiction of the comrs.” & imposed 
penalties for the violation of the prohibitions. The 
sect, contained a proviso that ” This sect, shall not 
apply to any person having a legal right to cause 
such water, washing, or liquid as aforesaid to flow 
into any existing river, stream, or watercourse.” 
Before & at the time of the passing of the Act the 
sewage of a town flowed into a tidal river within 


Sect. 3.— PURCHASE OF LANDS. 

See Sewers Act, 1833 (c. 22), ss. 24-27, 47 ; 'Lands 
Clauses Consolidation Act, 1845 (c. 18), s. 7 ; Land 
Drainage Act, 1861 (c. 133), ss. 21-28 ; Land 
Drainage Act, 1918 (c. 17) ; Compulsory Pur- 
chase OP Land, Vol. XI., pp. 295, 297, 298, Nos. 
2262, 2253, 2273, 2299, 2300. 


Sect. 4.— VESTING OF PROPERTY. 

See, generally, Sewers Act, 1833 (c. 22), ss. 10, 47. 
881. Sewers Act, 1833 (c. 22), ss. 10, 47— Lands 
under “ view, cognisance or management.’*]— Above 
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Act, 8. 47, enacts, that “ the property of & in all 
lands, tenements, hereditaments, buddings, erec- 
tions, works, & other things, which shall have been 
or shall hereafter be purchased, obtained, erected, 
constructed, or made by or by order of, or which 
shall be within or imder the view, cognisance, or 
management of, any comrs. of sewers, with the 
several conveniences, etc., shall bo & the same are 
hereby vested in the comrs. of sewers ** : — Held : 
above Act, s. 47, had not the effect of vesting in the 
comrs. of sewers the property in all lands under 
their “ view, cognisance, or management.” — 
Stracey v. Nelson (1844), 12 M. & W. 535 ; 13 
L. J. Ex. 97 ; 2 L. T. O. S. 351 ; 8 J. P. 70, 077 ; 
152 E. R. 1310. 

AnnoiationB : — CoQSd. Coverdale v. Charlton (1878), 4 
Q. B. D. 104. Polld. Nomhltt i?. Mablethorpe U. C., (19181 
K. B. 1 ; SaUgbury & Fordlnj?bridir© Dratnaero District 
Board v. Southern Tanning Co. 1920, Ltd., [19271 2 K. B. 
56G. Refd. Somersetshire Drainage Comrs. v. Bridgwater 
Corpn. (1899), 81 L. T. 729 ; Samaradlwakara v. De 
Saram, [1911] A. C. 753. Mentd. Medway Navigation Co. 
V. Komney (1801), 7 Jur. N. S. 846 ; Hinde v. Chorlton 
(1866), L. It. 2 C. P. 104 ; Mulcahy r. K. (1867), 15 W. H. 
446 : Wadmore v. Dear (1871), L. R. 7 C. P. 212 ; Winch 
V, Thames Conservators (1872), 41 L. J. C. P. 241. 

382. .] — ^An ancient bank existed 

on A.'s land fronting on a navigable tidal river. 
There was evidence that there was another bank 
between the bank in question & the river. A. 
cut a hole in the bank in question & an extra- 
ordinary high tide flowed through & damaged pltfs.* 
lands. Tliere was no evidence of any prescriptive 
liability on A. to keep the bank in repair. In an 
action against A. to recover damages for wrong- 
fully cutting a hole in a bank vested in & within 
the jurisdiction of the Comrs. of Sewers for the 
district under above Act : — Held : above Act, 
s. 10, did not vest the bank in tlie Comrs. for the 
purpose of being kept up for the public benefit 
unless the Comvs. took the bank within their 
jurisdiction under above Act, s. 47, & as there was 
no evidence of that, pltfs.’ claim failed. — West 
Norfolk Earmers’ Manure Co. v. Arciidale 
(1850), 16 Q. B. D. 754 ; 55 I.. J. Q. B. 230 ; 54 
L. T. 561 ; 50 J. P. 500 ; 34 W. R. 401 ; 2 T. L. R. 
406, C. A. 

Annotation: — Refd. Nesbitt v. Mablethorpe U. C., [1918] 
2 K. B. 1. 

383. .] — Sandhills formed by the 

forces of nature above highwatcr mark, adjoining 
the shore at M. which served as a protection against 
the inroads of the sea, were subject to the juris- 
diction of the Comrs. of Sewers, who, from time to 
time, repaired the same & on which they refused 
to allow the erection of any permanent structure 
without their licence. The Comrs., however, 
made no claim to the ownership of the sandhills 
except in places where they had erected toolsheds 
& where they had executed works of a permanent 
character. Pltfs., as the owners of adjoining 
inlands, claimed to be the owners of the sand- 
hills. The conveyance to them of the adjoining 
inlands made no mention of the sandhills, but they 
had exercised certain acts of ownership thereon : — 
Held : although the sandhills were under the 
“ view, cognisance, or management ” of the 
Comrs. of Sewers within the meaning of that 
expression in above Act, s. 47, that sect, did not 
vest the property in the sandhills in the Comrs. — 
Nesbitt v. Mablethorpe Urban Council, [1918] 
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2 K. B. 1 ; 87 L. J. K. B. 705 ; 118 L. T. 805 ; 82 
J. P. 161 ; 16 L. G. R. 313, C, A. 

Annotation : — FoUd. Salisbury Sc Fordlngbridgo Drainage 
District Board v. Southern Tanning Co. (1920), Ltd., 
[1927] 2 E. B. 566. 

3g4. ,] — Salisbury & Fording- 

BRiDGE Drainage District Board v. Southern 
Tanning Co. (1920) Ltd., No. 376, ante. 


Sect. 5.— UABILITY TO REPAIR, CLEANSE, ETC. 

See Statute of Sewers, 1631 (c. 5), s. 3 ; Sewers 
Act, 1833 (c. 22), s. 15 ; Land Drainage Act, 1861 
(c. 133), ss. 34-37. 

385. Liability by custom.] — ^Where the owner 
of marsh lands was bound by the custom of a 
sewage level to repair the sea walls fronting his 
own estate, & by an extraordinary flood tide the 
wall was damaged, the ct. refused a mandamvA to 
the Comrs. of Sewers to reimburse him for the 
expense of the repairs, it appearing by affidavit 
that the wall had been previously presented for 
irrepair, & was out of repair at the time the 
accident happened. — R. v. Essex Sewers Comrs. 
(1823), 1 B. & C. 477 ; 2 Dow. & Ry. K. B. 700 ; 

I L. J. O. S. K. B. 169 ; 107 E. R. 177. 

Annotations: — Refd. Henley v. Lyme Regis Corpn. (1829), 

3 Moo. & P. 278 ; 11. v. Leigh (1839), 10 Ad. & El. 398 ; 

Morland v. Cook (1868), L. H. 6 Eq. 252 ; Hudson u. 

Tabor (1877), 2 Q. B. D. 290 ; Fobbing Sewers Comrs. v. 

R. (1886), 11 App. Cas. 449. 

380 , ,] — Extent of liability of a frontager 

to repair a sea wall whether arising by tenure, 
prescription, or custom can only be ascertained by 
usage. — R. v. Essex Sewers Comrs. (1885), 14 
Q. B. D. 561 ; aub nom. R. v. Fobbing Sewers 
Comrs., 54 L. J. M. C. 89 ; 52 L. T. 587 ; 49 J. P. 
404 ; 33 W. R. 650 ; 1 T. L. R. 309, C. A. ; ajfd. 
sab nom. Fobbing Sewers Comrs. v. R. (1886), 

II App. Cas. 449, H. L. 

Annotations: — Consd. North v. Walthamstow U. C. (1898), 

67 L. J. Q. B. 972 ; Baker v. Parry (1905), 3 L. G. R. 684 . 

387. Transfer to Metropolitan Board of 

Works.] — P lumstead Board of Works v. Kent 
Sewers Comrs. (1877), 41 J. P. Jo. 388, D. C. 

388. Liability ratione tenurae.] — A liability 
may exist at law to repair sea walls ratione tenurce, 
even though the damage may be occasioned by 
tempest, without any default in the obligor. 

To prove the liability of deft, to repair a sea 
wall ratione tenurce, minutes of the Ct. of Sewers, 
commencing seventy years back, contaimng orders 
on the then holders of the estate to repair the wall 
in question, were held admissible. 

Semble : such liability is only limited by the 
ability of the party liable, or the value of the lands 
granted. 

A landowner may be liable, by prescription, to 
repair sea walls, though destroyed by extraordinary 
tempest. On presentment against such owner, 
for suffering the walls to be out of repair, it ought 
not, in point of law, to be left as the sole question 
for the jury, whether the walls were in a con- 
dition to resist ordinary weather & tides : but it 
is a question, to be determined on the evidence, 
whether the proprietor was bound to provide 
against the effects of ordinary tempests only, or 
of extraordinary ones also. Orders of the Comrs. 
of Sewers, requiring land owners to repair & alter 


part III. SECT. 6. 

n. Liability of commissioners .] — I 
Is the duty of the oomrs. of a dykia 
district under Drainage, Dyking I 
Irrigation Act, R.S.B.C., 1911, o. 6i 


s. 18 (1), now 1913, c. 18, s. 62, to make adequate provision against 
oonstnict the works in the manner flooding of neighbouring lands. — 
directed by the statute & to operate Morrison v. Dbwdney Dykino 
& maintain them in a proper state of District C!omrs. (B. C.) (1922), 65 
repair. They should anticipate usual D. L. R. 409 ; [1922] 3 W. W. R. 250.— 
events Sc ordinary conditions Sc should CAN. 
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Sed. 6» — Liabilify to repair, cleame, etc, Sed, 6.] 

sea walls, may be given in evidence as adjudica- 
tions by a ct. of competent jurisdiction, without 
proof of their having been acted upon. After a 
considerable lapse of time, as seventy years, the 
ct. will presume that such orders were executed. — 
R. V . Leigh (1839), 10 Ad. & El. 398 ; 2 Per. & 
Dav. 357 ; 113 E. R. 152. 

AnnolcUiona : — Consd. Fobbing Sowers Comrs. v. H. (1886), 
11 App. Cas. 449. Mentd. H. v. Bedfordshire (1855), 1 
Jut. N. S. 208 ; li. v. Duncan (1881), 44 L. T. 521. 

889. .] — R. V . Essex Sewers Comrs., No. 

386, ante . 

390. Liability by prescription — Damage due to 
inevitable accident.] — If one is bound by prescrip- 
tion to repair a wall, etc., against tlie flowing of 
the sea, & there is no default in him, but by 
reason of the sudden & unusual increase of water 
the wall is broken, the Comrs. of 8ewei*s ought 
to tAx all who hold lands or tenements, or common 
of pasture, etc., or have or may have any loss, 
damage, etc., according to the quantity of their 
lands. If any fault is in him, & the danger is 
not inevitable, but he may well repair it, the 
Comrs. may charge him only to repair it. If 
through his fault the danger becomes inevitable, 
or he cannot repair it, by which .all are charged, 
etc., every one charged may have an action on the 
case against him. — Keighley’s Case (1609), 10 
Co. Rep. 139 a ; 77 E. R. 1136. 

Annotations : — Consd. Soady v. Wilson (D 'S). 3 Ad. & El- 
248. Apld. Fobbing Sewers Comrs. v. 1(- (1886), 11 App- 
Cas. 449. Refd. R. v. Leigh (1839). 10 Ad. & El. 398 ; 
Hudson V. Tabor (1877), 2 Q. B. D. 290. ‘Mentd. R. v. 
Hampden (1637), 3 State Tr. 826 ; Ryder v. Ryder (1861), 
30 L. J. P. M. & A. 44 ; Nitro-Phosphato & Odom’s 
Chemical Manure Co. v. London & St. Katharine Docks 
Co. (1878), 9 Ch. D. 503. 

391. .] — R. V . Leigh, No. 388, ante . 

392. .] — R. V. Essex Sewers Comrs., No. 

386, ame 

393. Necessity for notice by commissioners.] — 
A mtgor. not in actual possession, but in receipt 
of the rents & profits of lands charged with repair 
of a sea bank, is liable for default of reparation. 
Notwithstanding Sewers Act, 1833 (c. 22), s. 15, 
the Comrs. of Sewers, under Statute of Sewers, 
1531 (c. 5), s. 3, have power to repair a sea bank, 
& fine the person whose lands are charged with the 
repairs, without giving him any notice ; therefoi*e 
a presentment which 4ioes not alh^ge notice to 
repair, but states that the costs A charges of 
repairing amount to a certain sum, & a judgment 
thereon ordering that payment, are good. — It. v . 
Baker (1867), L. R. 2 Q. B. 621 ; 30 L. J. Q. B. 
242; 31 J. P. 692 ; 15 W. R. 1144. 

394. Liability of mortgagor in receipt of rents 
& profits — Though not In actual possession.] — R. 
V. Baker, No. 393, ante, 

395. Construction of private Act.] — By a 
private inclosure Act, certain comrs. were required 
to make, appoint & stake out all “ the public 
bridges, roads & highways ” within a certain 
township, & also set out or appoint “ such private 
ways or roads, hedges, fences, ditches, bridges, 
causeways, banks, sluices, drains, sewers, doughs, 
etc., within the township as they shoiild think 
convenient,” the Act providing ” that all such 
public roads, bridges, sewers & drains should be 
made, repaired, & kept in repair in such manner 
as the other public highways, bridges, sewers & 
drains within the township were by law to be 
repaired & kept in repair.” The Act went on to 
provide that all such private ways, etc., should be 
supported & repaired by all or any of the pro- 
prietors of lands within the township in such 
manner as the comrs. should by their award 


appoint, & required the comrs. by their award 
to describe ” all motuner of public highways, 
bridges, sowers & drains,” & all privat/O ways, 
doughs, banks, bridges, sewers & drains,” within 
the inclosed lands. The comi*s., by their award, 
appointed, amon^t others, two public sewers, & 
du^cted that they should be kept in repair & 
preserved of a certain width & depth by the owners 
& proprietors of the inclosed lands according to an 
acreage rat^e. The owners & proprietors contri- 
buted to the repair of these two sewers dining 
eighty years after the Act : — Held : a presentment 
that one of these sewers ought to be made of an 
increased gauge & repaired by the proprietors of 
the inclosed lands according to an acreage rate, 
without disclosing any liability upon the part of 
these owners ratione tenura *, or by reason of benefit, 
was illegal, as the Act did not alter the law 
reflating the repair of public sewers, & the award, 
if it purported to do so, was ultra vires , & any one 
distrained upon in pursuance of the presentment 
might maintain trespass without appealing from 
the order of the comrs. — Biglin v. Wyijr (1867), 
36 L. J. Q. B. 307 ; 31 J. P. 771. 

396. Liability long asserted & acknowledged — 
Presumption of legal origin.] — Where the liability 
of a frontager to keep the sea wall on liis land in 
repair at his sole expense has long been asserted, 
& has long been submitted to on his part, it will be 
presumed to have originated under a local custom 
or ratione iemme or in some other legal way, 
unless &: until it. is proved that it cannot have had 
a legal origin. If in order to presume a legal 
origin it is necessary to presume a grant from the 
Crown, the ct. will presume such a gi*ant. — 
Ix)NDON k, North Western Ry. Co. v. Fobbing 
Levels SEm:RS Comrs. (1896), 66 L. J. Q. B. 
127 ; 75 L. T. 629 ; 41 Sol. Jo. 128, D. C. 

397. Whether liable to repair bridge.] — By 
Somersetshire Drainage Act, 1877 (c. xxxvi), 
applts. exercised an exclusive jurisdiction over the 
arterial drainage of separate & distinct river 
valleys in Soin(Tsetshire, including the valley of 
the river P.arrett, Resps. were a drainage dis- 
trict board k had exclusive jurisdiction over the 
non-ai*terial drainage of the lands in the district 
of the Parrett reaching to k including the Langport^ 
Bridge. That bridge had existed from early 
times k carried the high road connecting Exeter, 
Taunton, Bath, k other populous places. Before 
1839 the bridge consisted of nine arches so con- 
structed as to impede the flow of water down 
stream, k until 1839, the bridge k the roadway 
over it were repaired by the Langport corpn. In 
Mar. 1839, an agreement was made between that 
corpn. k the ” company of Proprietors of the 
Parrett Navigation,” a co. which was incorporated 
by the Parrett Navigation Act, 1836 (c. ci), here- 
inafter called ” the co.,” whereby the corpn. 
agreed to pay £500 towards the expenses to be 
incurred by the co. in building a new bridge over 
the Parrett. The co. erected the new bridge, k 
the money was duly paid. Parrett Navigation 
Act, 1839 (c. xxxvii), s. 16, empowered the co. to 
make k levy certain tolls on all goods carried to 
or through or beyond Langport Bridge if the co. 
pulled down the old bridge k rebuilt it with not 
more than three arches, so as to allow a freer & 
easier passage of the water & so as to give a carriage- 
way k a footway of a certain width, provided that 

after the completion of the bridge the co. shall 
at all times thenceforth, at their own costs & 
charges, keep the bridge & the roadway over the 
same in good k sufficient repair.” By Somerset- 
shire Drainage Act, 1877 (c. xxxvi), ss. 117, 118, 
the whole undertaking of the co., together with all 
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its powers & liabilities, was transferred to applts., 
& by sect. 121 they were empowered to use the 
undertaking for the drainage of lands within their 
jurisdiction & to abandon the user of the under- 
taking for the purpose of navigation together with 
the power of levying tolls. By sect. 2, the ex- 
pression “ drainage work ” was defined as including 
‘‘ all works which the comrs. or district boards 
have power to execute or acquire authority over 
under this Act.” By sect. 32 the powers of the 
comrs. & of the district boards extended to 
“ maintenance of existing works ” & included the 
repairing of all bridges : — Held : the repair of the 
roadway over the bridge was not “ drainage work ” 
within the Act of 1877, & applts. were not entitled 
to recover the cost of repairing it from reaps. — 
Somersetshire Drainage Comrs. v. Langport 
Drainage District Board (1919), 89 L. J. K. B. 
273 ; 122 L. T. 378 ; 84 J. P. 19 ; 18 L. G. 11. 87, 
D. C. 

398. Duty to cleanse — ** Drain, stream or water- 
course ** — Underground drain.] — Besp.’s land hav- 
ing been injured through the neglect of applt. to 
cleanse an under^ound drain running through 
his land, proceedings were taken under I^and 
Drainage Act, 1847 (c. 38). An objection having 
been taken that Land Drainage Act, 1847 (c. 38), 
applied only to open watercourses, & that the 
proceedings should have been taken under Land 
Drainage Act, 1801 (c. 133), s. 3, by which com- 
pensation is payable to the person whose land is 
entered upon & opened for the purpose of making 
& cleansing drains : — Held : the words “ drain, 
stream, or watercourse *’ include an underground 
drain, & proceedings in respect of injury arising 
from neglect to cleanse & scour such a drain were 
rightly taken under Land Drainage Act, 1847 
(c. 38).— Bowes v. Watson (1879), 42 L. T. 27 ; 
44 J. P. 364 ; 28 W. R. 394, D. 0. 

399. Breach of duty — Whether liable for 

damage to mill.] — Resp. w’^as the owner of a water 
mill, & applt. was the occupier of adjacent land 
through or along which the water passed after it 
had gone over the mill wheel. A quantity of silt 
formed in the stream where it passed applt.’s land, 
& in consequence of applt. declining to cleanse 
& scour the channel at that point the water was 
penned back so as partially to submerge the mill 
wheel. Proceedings having been taken by resp. 
under Land Drainage Act, 1847 (c. 38) : — Held : 
the provisions of the Act wore confined to injury 
done to the land itself, & did not apply where the 
injury complained of was injury to a mill. — 
Finch v. Bannister, [1908] 2 K. B. 441 ; 77 
L. J. K. B. 718 ; 99 Ti. T. 228 ; 72 J. P. 203 ; 24 
T. L. R. 435 ; 52 Sol. .To. 354 ; 0 I.. G. R. 634, 
C. A. 


Sect. 0.— LEGAL PROCEEDINGS BY AND 
AGAINST COMMISSIONERS. 

See Land Drainage Act, 1861 (c. 133), ss. 16-20. 

400. Right to bring action — Land Drainage 
Act, 1861 (c. 133), s. 16.] — Sausbxjry & Ford- 
ingbridgb Drainage District Board v. 
Southern Tanning Co. (1920) Ltd., No. 376, ante. 

401. Whether injunction granted — Against Com- 
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mlssioners.] — ^Box v. Ajjlen (1727), 1 Dick. 49 ; 
21 B. R. 186. 

Annotation: — Consd. A.-G. v. Forbes (1836), 2 My. & Cr. 
123. 

402. .] — Injunction against the Act 

of Comrs. of Sewers, reducing the height of water 
in a river, dissolved ; there being a much shorter 
remedy by certiorari in the Ct. of K. B. ; who 
interfere with great caution. — K brrtson v. Spar- 
row (1815), 19 Ves. 449 ; Coop. G. 305 ; 34 E. R. 
683, L. C. 

Annotation: — Coiud. A.-O. r. Forbos (1836), 2 My. & Cr. 
123. 

403. .] — Injunction, at the instance 

of the Parliamentary Comrs. for cleansing & 
improving the river Witham & its navigation, &; 
the drainage of the adjacent lands, against the 
erection or use of a steam engine by Parliamentary 
trustees for draining a particular district, applied 
for on the ground of probable damage to the banks 
of the river, into which an increased body of water 
was thereby expected to be thrown, & also on the 
ground of apprehended inju^ to the drainage of 
the lands within the jurisdiction of the Comrs., 
refused. — R ipon (Earl) v, Hobart (1834), 3 
My. & K. 169 ; Coop, temp, Brough. 333 ; 3 
L. J. Ch. 145 ; 40 E. R. 65, I.. C. 

Annotations: — Refd. Fletcher v. Bealoy (1885), 28 Ch. D. 
688. Mentd. Shrewsbury & Birmingham Ry. v. L. & 
N. W. Ry. (1850), 3 Mac. & G. 70 : Isenberg v. East India 
House Estate Co. (1863), 3 De G. J. & Sm. 263 ; M‘Murray 
V. Cadwell (1889), 0 T. L. R. 76; A.-G. v. Manchester 
Corpn., [1893] 2 Ch. 87 ; Litchfield -Speer v. Queen Anne’s 
Gate Syndicate (No. 2), [1919] 1 Ch. 407. 

404. .] — The Comrs. [Comrs. of 

Sewers] possess a jurisdiction founded on Acts 
of Parliament & they have a right, within due 
limits of their authority, to do all necessary acts 
in the execution of their functions. Nevertheless, 
if they so execute what they conceive to be their 
duty, as to create or occasion a public nuisance, this 
ct. has an undoubted right to interpose (Lord 
Cottenham, O.). — A.-G. V, Forbes (1836), 2 My. 
& Cr. 123 ; 40 E. R. 587, L. C. 

Annotations : — Mentd. Thome v. Taw Vale Ry. & Dock Co. 
(18.50), 13 Beav. 10 ; Soltau v. De Held (1851), 2 Sim. N. 8. 
133. 

405. .] — Where Comrs. of Sewers, 

under an Act of Parliament, are proceeding to 
pave & make sowers to the injury of property, in 
a case not within the Act, this ct., unless expressly 
excluded, has jurisdiction to interfere, although, 
by the Act, jurisdiction is given to the justices at 
sessions, whose judgment is not to be removed by 
certiorari or otherwise into any of Her Majesty’s 
Cts. of Record at Westminster or elsewhere. — 
Birleyv. Chorlton-upon-Medlock (Constables 
& Burgesses) (1841), 3 Beav. 499 ; 49 E. R. 196. 

406. At instance of Commissioners.] — 

This ct. has jurisdiction to entertain a bill at the 
suit of the Comrs. of Sewers appointed under 
Statute of Sewers, 1531 (c. 5), notwithstanding that 
such Comrs. are a Ct. of Record. — Crossman v. 
Bristol & South Wales Ry. Co. (1863), 1 Hem. 
& M. 531 ; 11 W. R. 981 ; 71 B. R. 233. 

Annotations : — Consd. Salisbury & Fordlngbridge Drainage 

District Board v. Southern Tanning Co. (1920), L^., 
[19271 2 K. B. 566. Refd. Nesbitt wTldablethorpe XJ. D. C., 
[1918] 2 K, B. 1. Mentd. St. Mary, Battersea, Vestry v. 
County of London & Brush Provincial Electric lighting 
Co.. [18991 1 Ch. 474. 

407. Power to sue — Action for trespass.] — 

(1) The Comrs. of Sewers cannot maintain an 


part hi. sect. 6. 

. 401 1. Whether injunct'^an granted — 
Agaiiua CommissionerB,] — When Comrs. 
appointed by a statute, exceed the 
ai^ority given them, & thereby 
Infringe on, or violate private rights, 


the 0 ^. has jurlsdlotion to restrain 
them by liilunction. — I'oster v, 
Hornsby (1853), 2 I. Ch. R. 426; 6 
Ir. Jnr. 279.— IB. 

Q. Liability for neglipence — Negligent 
expensive constrwtion of worlw.]— 
Stxjbbkrv. Hornsby (1853), 2 I. Ch. R. 


449 ; 6 Ir. Jur. 281.— IR. 

r. Flooding caused by failure to 

maintain works ,] — Bohan v, Clements , 
[1920J 2 I. R. 117.— IR. 

t. Mandamus to commissioners — Tc 
assess lands — Expiration of term of 
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Sect. 6 . — Legal proceedings by and against commis- 
sioners.] 

action of trespass against tlie comrs. of a harbour, 
for breaking down a wall or dam, erected by the 
former, as such comrs., across a navigable river, 
as the authority to be exercised by them on behalf 
of the public, does not vest in them such a property 
or possessory interest, as will enable them to main- 
tain such action. 

(2) The price [for timber taken for purposes of 
constructing & repairing works] is not given by the 
comrs. individually, but it is given before them as 
a court of record, in which they are bound to act 
(Dallas, C. J.). 

(3) The commission . . . constitutes the comrs. 
a ct. & gives them every power incident to 
a ct. of oyer & terminer. They may compel 
obedience to their orders ; they may compel the 
sheriffs by their mandatory writs to summon a 
jury of twelve men for the purpose of inquiry ; 
they are enabled to appoint ministerial officers ; 
they may nominate a collector for the purpose of 
collecting money & proper officers for hearing & 
taking an account of the receipts & payments. 
So that the comrs. themselves do not act minis- 
terially, but the officers whom they appoint 
tPARK, J.). — Newcastle (Duke) v . Clark (1818), 

5 Taunt. 602 ; 2 Moore, C. P. 665 ; 129 E. li. 518. 
Annotations: — Consd. Grossman v. Bristol & South Wales 

Union Ry. (1863), 1 Hem. & M. 531 ; Salisbury & Fordingr- 
hridge Drainage District Board v. Soutl em Tanning Co. 
(1920), Ltd., 119271 2 K. B. 566. Refd. Dyson v. Collick 
(1822), 6 B. & Aid. 600; Hollis v. Goldfinch (1823), 1 
B. & C. 205 ; Stracey v. Nelson (1844), 13 L. J. Ex. 97 ; 
Reedie v, L. & N. W, Ry., Hobbit v. Same (1849), 4 Exch. 
244 ; Rolls v, St. George, Southwark, Vestry (1880), 49 
L, J. Ch. 691. 

408 . Liability for negligence — Notice of cause 
of action — Sufficiency of.] — By a local Act relating 
to the Comrs. of Sewers for Westminster, it was 
provided that no pltf. should recover in any action 
brought for any thing done in pursuance of the 
general Acts for sewers, or that Act, unless notice 
in writing was given to dofts. specifying tlie cause 
of such action. A notice stated that defts., who 
were contractors under the comrs., made, altered, 
etc., certain sewers, etc., running under, through, 
or adjoining, or near to pltf.’s house, in so negligent, 
incautious, unskilful, improvident, & improper 
a manner, tliat it fell down ; & by the declaration 

6 proof given, it appeared that the sewer did not 
run close to pltf.’s house, but close to five other 
houses adjoining thereto, & that the house was 
damaged, & fell in consequence of the fall of a 
stack of cliimneys of one of those houses, which 
had been built on tlie arch of the sewer, & which 
had been insufficiently shored up by defts. during 
the continuance of the work : — Held : this notice 
sufficiently described the cause of action. — J ones v. 
Bird (1822), 5 B. & Aid. 837 ; 1 Dow. & By. K. B. 
497 ; 106 E. R. 1397. 

Annotations: — Diftd. Stalnton v, Woolrych, Stalnton v. 
Metropolitan Board of Works & Lewisham District Board 
of Works (1857), 23 Beav. 225. Consd. Smith v. West 
Derby L. B. (1878), 3 C. P. D. 423. Refd. Boulton v. 
Crowther (1824), 2 B. & C. 703 ; HaU v. Smith (1824), 

2 Bing. 156 ; Mersey Docks Trustees v. Gibbs, Mersey 
Docks Trustees v. Penhallow (1866), L. R. 1 H. L. 93. 
Mentd. Partridge v. Scott (1838), 3 M. & W. 220 ; Martins 
r. Upcher (1842), 3 (J. B. 662 / Wilkinson v. Gray (1844), 

2 L. T. O. 8. 348 ; White v. Peto (1888), 68 L, T. 710. 

409 . Commissioners acting in bon& fide 

performance of duty.] — In order to render comrs. 
acting in the borUi fide performance of a public 


duty liable to an action for an injury to an 
individual resulting from an act so done by them, 
it must appear that the^ have been guilty of 
negligence or want of skill in the conduct of it. 

In case against comrs. of sewers for an injury 
done to pltfs.* premises by the construction of an 
adjoining sewer, the cause was referred to an 
arbitrator, who foimd, that there were two modes 
of making a sewer practised in London, the one 
by what is called tunnelling, the other by what 
is called open cutting ; that, in this case, a dt^ep 
sewer could not be made either by the one met hod 
or the other without risk of damage to the adjoin- 
ing buildings ; that the amount of risk varied 
according to the nature of the soil, which here was 
of a nature to make the risk considerable ; that 
the probability of damage accruing was in some 
degree less where the sewer was made by open 
cutting than by tunnelling ; that the scw(t was 
made by the mode of tunnelling, that the comrs., 
in directing it to be made, & in the making of it, 
were acting bond fide in the honest discharge of 
their duty as corm'S. ; that tlie sewer was lit & 
pi*oper to be made for the convenient drainage 
of the city of London, was made in a workman- 
like, skilful, & proper manner in all respects, 
provided that the comrs. were justified in making 
it by the mode of tunnelling *, & that, in conse- 
quence of the making of the sewer, pllf.’s liouse 
was damaged to a certain amount. It did not 
appear that pltfs. had had any notice of the pro- 
gress of the work or of the mode of doing it : — 
Held : the comrs. were not responsible for the 
injury so occasioned. — Grocers’ (Jo. v, Donne 
(1836), 3 Bing. N. C. 34 ; 2 Hodg. 120 ; 3 Scott, 
356 ; 5 L. J. C. P. 307 ; 132 E. K. 322. 

Annotations : — Distd. Stalnton v. Woolrych, Stalnton r. 

Metropolitan Board of Works & Lowishatn District Board 

of Works (1857), 23 Boav. 225. Refd. Metcalf v. Ilether- 

luiTton (1855), 24 L. J. Ex. 314 ; Herringr v. Metropolitan 

Board of Works (1865), 19 0. B. N. S. 610. 

410 . Works sanctioned by commissioners 

— Obstructing navigation.] — Tlio Comrs. of Sewers 
having obstructed a watercourse which pltf. 
claimed a right to navigate made him an offer of 
compensation, which he refused, & sued for mon^. 
Defts., by their pleas, denied th(i right, & also the 
obstruction ; after abortive attempts during four 
years to proceed with a reference of the action, 
the ct. refused the (]omra. leave to plead a third 
plea, which would defeat the action, unless thc^ 
Comrs. renewed, & pltf. refused, the offer of com- 
pensation made at first. — Medley v. Pritchard 
(1840), 6 Bing. N. C. 442 ; 8 Scott, 684 ; 133 E. K. 
171. 

411. Though requisite number not 

present.] — ^By 3 &; 4 VicX. c. 55, s. 5, no act of tlie 
Comrs. of the Dartford (Jreeks sliall be valid, unless 
made or done at a meeting under the Act ; & all 
the powers of the Act shall be executed by the 
majority of the Comrs. present at a meeting, not 
less than three being present. By sect. 12 the 
Comrs. shall & may be sued in the name ot their 
clerk. The Comrs. passed resolutions that their 
engineer should prepare specifications with a view 
to the performance of a contract for certain works, 
& that tenders should be invited for the same. At 
a meeting, at which seven Comrs. wore present, 
they unanimously agreed to accept a tender sent 
by B. Three Comrs. only were named in the 
contract with B., which was prepared by their 


office — lAahilUy of successors to lurit .] — 
Where the term of office of a Board of 
Comrs. of Sewers, appointed under 
Con. Stats, of New Brunswick, 1903, 
c. 159, bad expired between the date 
of argument of a motion for a 


mandamus against the Board, to 
compel them to make an assessment 
upon certain marsh lands, 8c the date 
of judmont upon such motion, it was 
held that the writ might go ^ralnst 
their successors In office. — Kx p. 


Dixon (N. B.) (1911), 10 E. L. R. 383. 

—CAN. 

a. Liability for acts outside juria^ 
diction — Without proof of negligence .] — 
Mallky V. Hornsby (1853), 3 1. 0. 
L. II. 381 ; 6 Ir. Jur. 5.— IR. 
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secretary, & by none of them was it signed. B. 
did the works specified in the contract {inter alia), 
a bank, which he erected of insufficient materials. 
Water was prematurely admitted, which sunk 
the bank & damaged pltf.^s land : — Held : the 
contract was made in execution of the office of 
the Comrs., & work done under that contract 
was work done by them as Comrs., for wliich they 
might properly be sued in the name of their clerk ; 
but the bank which failed being a part of the works 
specified & described in the contract, B. the con- 
tractor, & not the Comrs., was liable for the 
damage done to pltf. — Allen v. Hayward (1845), 
7Q.B. 960; 4 By. & Can. Cas. 104 ; 15 L. J. Q. B. 
99; 5 L. T. O. S. 409 ; 10 Jur. 92 ; 115 E. R. 749. 

Annotations : — Refd. Reodlo v. L. & N. W. Ry., Hobbit r. 
Same (1849), 4 Exch. 244 ; Ruck v. WiUianis (1858), 3 
H. & N. 308 ; Hole v. SittiuKboiu’ne & SheemesR liy. 
(1801), 6 H. & N. 488 ; Brownlow v. Metropolitan Board 
of Works & Aird (1802), 8 Jur. N. S. 891. Mentd. Rich 
r. Bastorflold (1847), 16 L. J. G. P. 273. 

412. Special remedy provided by Act.] — 

By various statutes conars. were appointed for the 
purposes of draining certain low lying lands with 
powers of rating the owners thereof to defray 
expenses necessary for perfecting the drainage. 

One of the statutes provided that if any person 
should sustain damage or injury in his lands by 
any neglect or default of the comrs. by reason of 
any alteration made by them on account of the 
works to be made by virtue of the Act, then, if 
the comrs. & the party injured should not agree 
1 ouching the damages, the comrs. should ascertain 
the damages by a jury to be empanelled & returned 
as therein provided & give judgment for the party 
aggrieved as therein directed : — Held : this enact- 
ment did not apply whore liability was disputed, 
& the jurisdiction of the ct. was not ousted thereby. 
— Boynton v, Ancholme Drainage k, Na%hga- 
TiON Comrs., [1921] 2 K. B. 213 ; 90 L. J. K. B. 
75 ; 124 L. T. 54 ; 85 J. P. 33 ; 18 L. G. R. 610, 
C. A. 

Annotations: — Refd. Sheppard v. Glossop Corpn., [1921] 
3 K. B. 132 ; Iluyton & Roby Gas Co. v. Liverpool Corpn., 
[1920] 1 K. B. 140. 


413. Negligence of servants.] — By an Act 

of Parliament, Drainage Comrs. wtTe to make & 
maintain a cut & sluice ; the sluice burst, owing to 
the negligence of the servants of the Comrs., & 
damage having ensued to pltf.’s land he brought 
an act ion against the Comrs. in the name of t heir 
clerk ; — Held : the Comrs. were not exempt from 
liability by reason of their being Comrs. for a public 
purpose ; & the duty being imposed upon them of 
maintaining the sluice, they were liable for the 
damage caused by the negligent performance of 
that duty by their servants.-^OE v. Wise (1860), 
L. R. 1 Q. B. 711 ; 7 B. & S. 831 ; 37 L. J. Q. B. 
262 ; 14 L. T. 891 ; 30 J. P. 484 ; 14 W. R. 865, 
Ex. Ch. 


Anmtaiions ;—Re!d. HarrlBon v. G. N. Ry. (1864), 3 H. & C. 
£31 ; Mers^ Dock Trustees v, Gibbs, Mersey Dock 
Prastees V. Penhallow (1866), L. R. 1 H. L. 93 ; Worral 
Watomorks Co. v. Lloyd (1806), L. R. 1 C. P. 719 ; Wilson 
V. Halifax Corpn. (1868), L. U. 3 Exch. 114 ; Birch r. St. 
Mi^lebono Vestry (1869), 20 L. T. 697 ; Holborn Union 
r. St. Leonard Shoreditch, Vestry (1876), 2 Q. B. D. 145 ; 
Gibraltar Sanitary Comrs. v. Orflla (1890), 15 App. Gas. 

Uxbridge Sanitary Authority, [1891] 3 
Gh. 183; Tozeland v. West Ham Union, [1907] 1 K. B. 
920 : Liebig s Extract of Meat Co. v. Mersey Docks & 
Harboim Board & Nelson, [1918] 2 K. B. 381 ; Boynton 
^ Ancholme Drainage & Navigation Comrs., [1921] 2 
21^* Mentd, River Wear Comrs. v. AOamson 
(1877). 37 L. T. 643 ; OoUoy v. L. & N. W. Ry. & O. W. 
Ry. (1880). 42 L. T. 807. 


414. Erection of works for protection of land 
from Inroads of sea — Works causing increased flow 
against adjoining lands — ^Liability to compensate 
adjoining owners.] — ^Where comrs. of sewers acting 
bond fide for the benefit of the levels for which they 


were appointed, erected certain defences against 
the inroads of the sea, which caused it to flow 
with greater violence against, & injiu^e the adjoining 
land not within the levels : — Held : they could not 
be compelled to make compensation to the owner 
of the land, or to erect new works for liis pro- 
tection ; for that all owners of land exposed to the 
inroads of the sea, or comrs. of sewers acting 
for a number of land owners, have a right to erect 
such works as are necessary for their own pro- 
tection, even although they may be prejudical to 
others. — R. v. Pagham, Sussex Sewers Comrs. 
(1828), 8 B. & 0. 355 ; 2 Man. & Ry. K. B. 468 ; 
108 E. R. 1075 ; sub nom, R. v. Bognor Sewers 
('OMRS., 6 L. .T. O. S. K. B. 338. 

Annotaiions : — Consd. Maxey Drainage Board v, G. N. Ry. 

(1912), 106 L. T. 429 ; Gerrard v. Crowe, [1921] 1 A. C. 

395. Reid. U. V. Trafford (1831), 1 B. & Ad. 874 ; A.-G. 

V. Londudalc (1868), L. U. 7 Eq. 377 ; Hudson v, Tabor 

(1877), 2 Q. B. D. 290 ; Whalley tJ. L. & Y. Ry. (1884), 

13 Q. B. D. 131 ; Lagan Navigation Co. v. Lambcg Bleach- 
ing, Dyeing & Finishing Co., [1927] A. C. 226. Mentd. 

Smith V. Kenrick (1849), 7 C. B. 515. 

415. In whose name Commissioners sued.] — 

Allen v. Hayward, No. 411, ante. 

416. .]— Under 11 & 12 Viet. c. 112, which 

enacts that the Metropolitan Comrs. of Sewers may 
sue & be sued, “ in the name of the clerk for the 
time being,” as explained by 12 & 13 Viet. c. 93, 
s. 15, which enacts, that the chief clerk to the 
Comrs. shall be calked the secretary ; & the word 
“ clerk ” in any of the Acts relating to the Comrs. 
shall include “ secretary ” ; the Comrs. must sue 
& be sued in tlie name of their secretary. — 
Clements p. Pollard (1855), 10 Exch. 817 ; 3 

C. L. R. 420; 19 J. P. 314 ; 156 E. R. 671. 

417. Dispute between sewers board & local 
authority — Provision in Act referring to county 
court Judge — Mandamus to hear & determine.] — 
By a local Act the main object of which was the 
diverting of the sewage of Brighton from the 
existing storm outfalls & carrying it to a distance 
from the t own, it was enacted that “ any dispute 
which might from time to time arise between 
the sewers board & any local authority with 
respect to carrying into effect the provisions of 
the Act or incidental thereto might, at the instance 
of eitlun* party, be rcferrenl to the judge for the 
time being of the Sussex county ct., who should 
hear determine such dispute, & whose decision 
sliould be final & conclusive.” A dispute having 
ai'isen between the sewers board & the Hove 
Pomrs., one of the Ix>cal Authorities, with respect 
to the mode of carrying out the provisions of the 
Act, & the sewers board requiring it to be referred 
to the county ct. judge ; — Held : the county ct. 
judge was bound to lu»ar & determine the matter 
A that mandamus W'as the proper course to compel 
him to do so, & not a rule or order under County 
C/ourts Act, 1856 (c. 108), s. 43, this not being a 
matter wathin this ordinary jurisdiction, but a 
special duty imposed upon him by statute. — Re 
Brighton Sewers Act (1882), 9 Q. B. D. 723, 

D. C. 

418. Mandamus to commissioners — To levy 
rate — Retrospective rate.] — Easton & Co. v. Nar 
Valley Drainage Comrs. (1892), 8 T. L. R. 649, 
D. O. 

419. Sufficiency of return — ^Mandamus to 

levy rate — Return that commission expired shortly 
after writ.] — It is a good return to a mandamus 
commanding comrs. of sewers to make a rate to 
re-imbursc an expenditor that they had before the 
writ issued made a rate by which he would be 
re-imhursed, that their commission expired 
within so short a time after the service of the writ, 
that they could not make a fresh rate. — R..v. 
Tendrtng Lexden & WiNSTREE Sewers Comrs. 
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Sect. 0 . — Legal proceedings hy and against commis^ 
signers. Pari IV. Sects, 1 cfc 2: Sub-sect. 1.] 

(1727), 2 Ld, Kaym. 1479 ; 92 E. R. 461 ; s^ih nom> 
R. V. Essex Sewers Comrs., 2 Sira. 763. 

Annotation :—mexLiii. R. v. L. & N. W. Hy. (1851), 10 Q. B. 

864. 

420. Order to execute works “ forth- 

with ** — Return aUeging compliance at all times.] — 

A statute directed that a sum of money should be 
paid to certain comrs., who were therewith to 
execute all such works, etc., as should from time 
to time be deemed necessary, proper, or expedient 
for putting certain banks & bridges in a permanent 
state of stability & security, & for constructing the 
forelands & slopes of the banks, as far as practic- 
able, upon one uniform system. By mandamus^ 
reciting this clause, &; that the money had been 
paid to the comrs., they were ordered to proceed 
to put the banks forthwith in a permanent state of 
stability & security, & to construct the forelands 
& slopes of the banks, as far as practicable, upon 
one uniform system. Return, that the comrs. 
had from time to time, at all times from the passing 
of the Act liitherto, proceeded to execute ^ such 
works “ as should be, or were, from time to time 
deemed necessary, proper, or expedient for putting 
the banks in a permanent state of stability & 
security, & for constructing the forehands & slopes 
of the banks, as far as practicable, upon one 
uniform system ” : — Held : an insufficient return, 
& a peremptory mandamus a.varded. — R. v. 
OuzE Bank Comrs. (1835), 3 Ad. & El. 544 ; 111 
B. R. 521. 

Annotation : — Befd. R. v. Marshland Sineeth & Fen District 

Comrs., [1920] 1 K. B. 155i 

421. Alternative remedy available.] — The 

Conservators of Bedford Ivovel moved for a 


mandamus to landowners to amend heighten 
certain banks within the level, which they were 
liable to repair rations tenurcc, & which were alleged, 
but not admitted, to be in a dangerous state. 
Writ refused, inasmuch as 16 Car. 2, c. 17, s. 6, 
gave the conservators, within the level, the 
authority of comrs. of sewers, & therefore they 
had a sufficient remedy in their own hands. — R. v. 
Gamble (1839), 11 Ad. & El. 69 ; 3 Per. & Dav. 
122 ; 9 L. J. Q. B. 2 ; 113 B. R. 339. 

Annotations: — ^Refd. R. v. Bristol Dock Co. (1841), 5 J. P. 

546 ; K. V. Leicester Union, [18991 2 Q. B. 632. 

422. To pay sum awarded as compensation 

— Necessity for previous demand.] — Re Metro- 
politan Sewers Comrs. (1853), 17 J. P. Jo. 
438. 

423. Costs — Costs of showing cause against 

original rule — ^Treble costs.] — ^A mandamus was 
directed to a comr. under a local Drainage Act-, 
commanding him to swear into office a person 
claiming to have been appointed such comr. Ho 
returned that claimant was not duly appoini^ed ; 
& obtained judgment upon issue joined on a 
traverse of such return. 

By local Act, s. 52, if judgment is given against 
pltf. in any action, suit or information commenced 
or prosecuted against any pemon for any thing 
done in pursuance of the Act, such person is to 
have treble costs : — Held : the judgment for deft, 
in such proceeding by mandamus did not entitle 
him to trcible costs, as neither his refusal to swear 
in claimant nor the making the return to the writ 
was a thing done in pursuance of the Act. — 
R. V. Kelk (1841), 1 Q. B. 660 ; 1 Gal. Dav. 127 ; 
10 L. J. Q. B. 188 ; 5 Jur. 888 ; 113 E. R. 1284. 
Annotations : — Reid. Pv. r. Fall (1811). 1 Q. H. 636. Mentd. 

Klwell V. Binnlnprhani Cniial Co (1846), 0 L. T. O. S. 431. 


Part IV. — Sewers Rate. 


Sect. 1.— IN GENERAL 

Commissioners of sewers, generally.] — See 
Part III., ante. 

Jurisdiction of commissioners .] — See Part III., 
Sect. I, sub-sect. 2, ante. 

Mandamus to Commissioners to levy rate .] — Sec 
Nos. 418, 419, ante. 

Regulations as to rating .] — See I.and Drainage 
Acts, 1861 (c. 133), 8. 38 ; 1918 (c. 17), ss. 4 & 5. 

Special expenses rtLte.]—See Rates & Rating, 
Vol. XXXVIII., pp. 576, 577, Nos. 1122-1130. 


Sect. 2.--GENERAL SEWERS RATE. 

Sub-sect. 1. — Purposes. 

See Land Drainage Acts, 1861 (c. 133), s. 38; 
1918 (c. 17), 8. 4. 

424. Expenses of ‘‘ works done or to be done.''] 

— (1) Comrs. of sewers may make a rate to defray 
the expenses of works already done. 

(2) In order to justify such a rate it is not 
necessary that there should have been a previous 
presentment by a jury of those works. 

(3) It is no valid objection to such a rate, that 


PART IV. SECT. 1. 

b. Validity of aaseasment — Neces- 
sity for notice by assessors.] — R. v. 
St. JOHN Ck)RPN. (1856), 8 N. B. R. 
(3 All.) 361.-~OAN. 

e. Assessment toUhout in- 

spection .] — In MSOSBlBg certain lands 


it is made to defray previous law expenses of tlio 
commission, bond fide incurred by the comrs. in 
the discharge of their duty. 

(4) Nor that the rate is in the alternative to 
defray the expenses of works done or to be done ; 
for the word “or” must bo read “and.” — R. v. 
Tower Hamlets Sewerh Comrs. (1830), 1 B. & 
Ad. 232 ; 9 L. J. O. S. M. C. 30 ; 109 E. R. 773. 
Annotations : — As to (1) Refd. F.aBton v. Nor Valley Drainage 
Comrs. (1892), 8 T. L. H. 649. As to (3) Apld. A.-G. v. 
Thomson. (1913] 3 K. B. 198. Refd. A.-G. v. Norwich 
Corpn. (1837), 2 My. & Ur. 406. As to (4) Refd. R. v. 
Slhly (1884), 54 L. J. M. C. 23 ; R. v. White (1884), 14 
Q. B. D. 358. 

426. Expenses previously Incurred — Works 
already executed.] — R. v. Tower Hamlets Sewers 
Comrs., No. 424, ante. 

426. Works preliminary to proposed 

scheme — Scheme disapproved by proprietors of 
lands.] — ^By Land Drainage Act, 1861 ^(c. 133), 
s. 29, previously to commencing new works, when 
they involve an expenditure of more than £1,000, 
the comrs. of sewers shall cause plans of the pro- 
posed works & an estimate of the expense thereof 
to be made, & shall publish their intention to 
execute such works two months before commencing 
the same. By s. 31, if within such period of two 

MENT AOENOT, liTD. V. FETHERSTONE 
(1907), 13 B. C. R. 190.— CAN. 

PART IV. SECT. 2, SUB-SECT. 1. 
4251. Expenses previously incurred 
— Works already executed ,] — Lennox 
Drainage Board v. Gale (1015), 17 
W. A. L. R. 180.— AUS. 


under Drainage, Dyking Sc Irrigation 
Act, the comrs. fixed upon a uniform 
rate, reaching their conclusion from 
their perBonal knowledge of the lands, 
extending over many years. Sc without 
making a personal inspection : — Held : 
the assessment so made was good. — 
British Columbia Land Sc invest- 
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months the proprietors of one>half of the area of the 
land to be rated declare their dissent, the comrs. 
shall take no further steps ; but if no such 
declaration is made the comrs. may commence the 
work, & repay, out of the rates to be levied by 
them within the area, all expenses incurred. By 
s. 38, rates may be levied by the comrs. for defray- 
ing all costs incurred by them, & a rate levied for 
the purpose of defraying the expense of new works 
involving an expenditure of more than £1,000, 
shall be deemed to be a special rate, & a tax on the 
owners of property ; but other rates shall be pay- 
able by the same persons in respect of the same 
property as they are now by law payable. By s. 67 
all powers by the Act vested in comrs. of sewers 
may be exercised by a drainage board. 

The drainage board for a district incurred 
expenses in making surveys & plans for certain 
proposed works. The estimates for the proposed 
works amounted to more than £1,000. The pro- 
prietor of one-half of the land dissented from the 
execution of these works, which were never carried 
out. The board made a general rate on the 
occupiers of land in the district, in order to pay 
for the expenses of the surveys & plans : — Held : 
the occupiers, & not the owners, were chargeable, 
under ss. 31 & 38, with these expenses ; & the rate 
was properly made on the present value of the 
land. — Griffiths v, Longdon & Eldersfield 
Drainage Board (1871), L. R. 6 Q. B. 738; 
41 L. J. Q. B. 25 ; 25 L. T. 126 ; 30 J. P. 245 ; 19 
W. R. 1162. 

Annotaiion : — Refd. Knlprht v. Lang^ort District Drainage 
Board. [1898] 1 Q. B. 588. 

427. Money borrowed for drainage pur- 

poses.] — There is no rule of law which prohibits a 
retrospective rate. In every case of rating the 
question is, whether tlie Act under which a rate 
is made, either expressly or impliedly, prohibits 
such rate from being retrospective. 

A public local Act for draining the lands of 
Holderness, in the East Riding of the county of 
York, contained no prohibition against a retro- 
spective rate. The comr. under that Act borrowed 
money, on which interest became due, for the 
purposes of the works directed by the Act : — Held : 
a rate made to pay off the debt thus incurred, was 
under the provisions of that Act, a valid rate. — 
Harrison v, Stickney (1848), 2 H. L. Gas. 108 ; 
12 J. P. 564 ; 9 E. R. 1033, H. L. 

Annotations Apia. Easton v. Nar Valley Drainage Comrs. 
0892), 8 T. L. R. 049 ; R. v, Leigh R. C., [1898] 1 Q. B. 
886. Refd. Waddlngton r. London Union Urdn.s. (1858), 
E. B. & K. .391 ; A.-G. v. Church (1864), 2 Hem. & M. 
697 ; R. V. Wigan (1874), L. R. 9 Q. B. 317 ; Stratton i>. 
Metropolitan Board of Works (1874), 31 L. T. 689 : Jersey 
V. Uxbridge Union R. S. A. (1891), 64 L. T. 858 ; Croydon 
Corpn. V, Croydon R. C., [1908] 2 Ch. 321. 

428. Legal expenses.] — R. v. Tower 

Hamlets Sewers Comrs., No. 424, ante , 

429. Opposition to Parliamentary 

bill — Levy enforced by mandamus.] — If a bill 


depending before Parliament for the drainage of 
a district is likely to injure a neighbouring level, 
the comrs. of sewers for that level may legally 
incur costs in endeavouring to procure a rejection 
or modification of the bill ; such opposition, 
if undertaken prudently & bond fide, being within 
Sewers Act, 1833 (c. 22), s. 16, a “ litigation or 
controversy arising out of the duties imposed” 
on the comrs. by the Statutes of Sewers. Although 
the comrs might not be compellable by mandamus 
to oppose such bill, they may lay a gross rate, 
under Sewers Act, 1841 (c. 45), s. 1, to pay the 
expenses of a past bond fide opposition to such bill ; 
the rate to be afterwards apportioned according 
to sect. 2, & a mandamus lies to compel them to 
make a rate, if they have no other fund, for repay- 
ment of costs incurred by their clerk under their 
authority in such opposition. — R. v. Norfolk 
Sewers Comrs. (1850), 15 Q. B. 549 ; 4 New Mag. 
Cas. 119 ; 20 L. J. Q. B. 121 ; 15 L. T. O. S. 391 ; 
15 Jur. 121 ; 14 J. P. Jo. 365 ; 117 E. R. 567. 

430. Expenses arising from negligent exercise 
of powers — Compensation & damages.] — ^Where a 
local Act of Parliament incorporates comrs. for 
the execution of works, & confers on them rating 
powers for the purposes of the Act, the implica- 
tion will be, unless the contrary clearly appear, 
that it is within their powers to levy a rate in 
order to provide for a liability arising through 
negligence in the execution of the works. 

A drainage Act incorporated comrs., who were 
to take over certain existing & to execute certain 
new drainage works within their district. : — Held : 
the limitation of the amount to be expended in 
sect, 38 applied to the expenditure on k incident 
to the works themselves, not to liabilities to pay 
damages arising from negligence of the comrs.* 
servants in carrying out the works ; & the comrs. 
had power under sects. 40 &* 41 to make rates for 
the purpose of meeting such liabilities, although 
their capital expenditure Imd already reached the 
amount mentioned in sect. 38. — R. v, Selby Da:m 
Drainage Comrs., [1802] 1 Q. B. 348 ; 61 L. J. 
Q. B. 372 ; 06 L. T. 17 ; 50 J. P. 356, C. A. 

431. Expenses o! improving navigation of 
river.] — Comrs. of sewers cannot make an assess- 
ment for the erection of a tumbling-bay & lock 
on a navigable river. — R. v, Westham Essex 
(Inhabitants) (1713), 10 Mod. Rep. 159 ; 88 
E. R. 674. 

432. Administrative expenses — Where contri- 
bution to drainage works by local authority — 
Construction of Local Act.] — The words “ any 
drainage rate in para, viii of Article 11 of the Order 
set out in the Schedule to I^and Drainage (Ouse) 
Provisional Order Confirmation Act, 1920 (c. 
Ixxii), do not include a rate for the ordinary 
administrative & general expenses, but cover only 
a rate for the expenses of the execution & main- 
tenance of works together with any fraction of 


4281. Legal expenses.] — J? 

Dt^ (lg87), 20 N. a. B 
(8 R. & G.), 263.— CAN. 

“ Right to levy rate befor 
axn^ntof liaMlity exactly as<crtained. 

4M1. Eoepenses arisino from negligen 
txevdse of powers— Compensation d 
R. S. 0.. o. 226. 8 
in one municipality fron 
wmeh water has been caused to flov 
lands in another munlcl 
pailty, ^ther Immediately, or by meani 
of another drain, or by means of i 
natnm wateroourso. may be assessec 
« charged for the oonstmotlon 6 
m^ten^ce of a drainam work re 
qnlred to relieve the inured landi 


from BTioh water. — Orford Township 
V. Howard Township (1900), 27 A. R. 
223 ; 20 C. L. T. 206.— CAN. 

43011. .] — ^Tho assoasmont 

for damages & costs recovered by a 
person complaining of a defective 
system of drainage must be made only 
against the lands Included in the drain- 
age scheme complained of. Lands 
Included in an amended scheme 
imdertaken after the right to damages 
has accrued & claim has been made 
are not liable . — Re McCLimE & Brooke 
Township (1905). 11 O. L. R. 115 ; 6 
0. W. R. 1021.— CAN. 


480111. .] — Re Orford Sc 

Aldborouoh Townships (1912), 22 
0. W. R. 853 ; 3 O. W. N. 1517 ; 27 
O. L. R. 107 ; 7 D. L. R. 217.— CAN. 


•. Rxira expenses due to 

misapplication of funds .] — ^Where a 
sum amply sumclent to complete 
draina^ works as designed & 
authorised by the bye-law for the 
complete construction of the drain 
has been paid to the mnnlolpality 
which undertook the works, to be 
applied towards their construction. Sc 
was applied In a manner & for a pur- 
pose not authorised by their bye-law, 
such municipality cannot afterwards, 
by another bye-law, levy or cause to 
be levied from the contributors of the 
funds so paid any further sum to 
replace the amoimt so misapplied or 
wasted. — Sombra Township r. Chat- 
ham Township (1897), 28 S. C. R. 
1.— CAN. 
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Sect. 2, — General sewers rate: Sub-sects. 1, 2 <jB? 8.] 

administrative S& general expenses allocated under 
para. iii. — ^Wheeler v. Ouse Drainage Board 
(1923), 129 L. T. 90 ; 87 J. P. 137 ; 39 T. L. R. 
637 ; 08 Sol. Jo. 62 ; 21 L. G. R. 476, D. C. 

Expenses of repair of sea walls.] — See Nos. 449- 
456, post. 


Sub-sect. 2. — ^Areas in which Rate may 

BE LEVIED. 

433. Within limits specified in commission — 
Or local Act.] — ^Brungy v, Lee (1649), Sty. 178 ; 
82 E. R. 626. 

434. .] — Under the N. commission 

of sewers of 1832 the jury presented that certain 
marsh lands mentioned in a schedule should be 
taxed, & all other marsh lands, which receive 
benefit from the banks, etc., towards repairs. 
The corpn. of N. buildings were not included in the 
schedule. A map was referred to dated 1832 as 
containing all lands witliin the level, & the corpn. 
buildings were not included : — Held : this was 
sufficient evidence that the corpn. buildings never 
were within the taxable area. — New Romney 
Corpn. v. New Romney Sewers Comes., [1892] 
IQ.B. 840; 61 L. J. Q. B. 558 ; 56 J. P. 662, 756 ; 
8 T. L. R. 196 ; affd., [1892] 1 Q. B. 849, C. A. 

435. Area added to borough.] — ^By 

a commission dated Apr. 19, li 58, comrs. were 
appointed for the lower level of the county of 
Gloucester to repair certain ditches, banks, Ac 
other defences by the sea coast, which were in a 
bad state of repair, & power was given to them to 
“ tax assess charge distrain & punish persons 
within the area after the quantity of their lands 
as to the comrs. might seem most convenient. 

By the British Corporation Acts of 1895, 1901, 
1902, 1904, the city of Bristol w’as extended so as 
to include certain parts of county parishes which 
were included in the area of the comrs,, & over 
which the comrs. had power to levy rates for 
drainage Ac other purposes : — Held : the fact that 
the lands had been brought within the extended 
city did not upon the construction of the Acts 
referred to, take them out of the jurisdiction of 
the comrs., or exempt them from a tax or rate 
assessed by the comrs. — Bristol Corpn. v. Can- 
ning (1906), 95 L. T. 183 ; suh nom. Bristol 
Corpn. v. Sewers Comrs. for Lower Level op 
Gloucester County, 70 J. P. 528. 

436. Assessment on town at large.] — 

Under Statute of Sewers, 1531 (c. 5), s. 3, & a 
commission framed according to it, a sewera 
rate assessed in gross on a township at large is 
bad, though laid only for defraying the expenses 
of the commission, & though the rate has been, 
in previous instances, so assessed, Ac submitted 


to by the township in question. — Emmeraon v, 
Saltmarshe (1837), 7 Ad. & El. 266 ; 2 Nev. Ac 
P. K. B. 446 ; Will. WoU. Ac Dav. 618 ; 1 J. P. 
235 ; 112 E. R. 472 ; sub nom. Emerson v. 

Saltmarsh, 0 L. J. K. B. 235 ; 1 Jur. 476. 
Annotations: — Refd. Uamsey v. Nomabell (1840), 11 Ad. Sc 
El. 383 ; Tracoy v. Taylor (1842), 3 Q. B. 966 ; R. v. 
Norfolk Sewers Comrs. (1850), 15 (J. B. 549 ; Wheeler v. 
Ouse Drainage Board (1923), 129 L. T. 90. 

437. Division of commissioners’ district — 
Separate divisions specially benefited.] — ^Where, 
in a large district, placed under one set of comrs. 
of sewers by the same commission, there were 
six separate lines of sowers, by which six several 
levels or divisions, into which the district was 
divided, were separately drained, Ac no one level 
derived benefit from the sewers in the others : — 
Held : the comrs. ought to make a separate rate 
upon each level or division, for the maintenance 
of the sewers by which it was drained, & not one 
equal rate upon the whole district for the main- 
tenance of all the sewers within it. — R. Tower 
Hamlets Sewers Comrs. (1829), 9 B. Ac C. 517 ; 
2 Man. Ac Ry. M. C. 323 ; 4 Man. Ac Ry. K. B. 365 ; 
7 L. J. O. S. K. B. 131 ; 109 E. R. 193. 

Annotations: — Apld. Soady v. Wilson (1835), 3 Ad. & El. 
248. Consd. St. Kathea*iiio Dock Co. v. Hiffgs (164o), 
10 Q. B. 641. Apld. Imperial Gas Co. v. Head Sc Metro- 
politan Board of Works (1863), 27 J. l\ 485. CoMd. 
II. V. Head (1863), 3 B. & S. 419 ; Hammersmith Bridge 
Co. V. Hammersmith Overseers (1871), L. 11. 6 Q. B. 23(J. 
Refd. H. V. Tower Hamlets Sewers Comrs. (1842), 3 Q. B. 
670 ; Pew v. Metropolitan Board of Works (I66.y, 6 
B. & S. 235 ; Griffiths v. Longdon Drainage Board (1871). 
L. R. 6 Q. B. 738 ; Somersetshiro Drainage Comrs. y. 
Langport Drainage District Board (1919), 89 L. J. K. B. 
273. 


438. Combination of separate districts.] — Comrs. 
of Sewers have power to join several levels, formerly 
assessed separately, for the purpose of drainage ; 
Ac a level which derives benefit from the drainage 
after the union, although it derived no benefit 
from the junction itself, is liable to be rated in 
respect of the w’holo united district. — S t. 
Katharine Dock (’o. v. Higgs (1847), 10 Q. B. 
641 ; 16 L. J. Q. B. 377 ; 11 Jur. 991 ; 116 K. R. 
243, Ex. Ch. 

Annotation : — Refd. Harrison v. Stiokiicy (1848). 2 H. L. 

Cas. 108. 

439. ,1 — Before the passing of Metropolis 

Management Act, 1855 (c. 120), the Comi*s. of 
Sewers, acting under 11 Ac 12 Viet. c. 112, had 
borrowed money, of which £07,000 had been 
expended on drainage works for the benefit of the 
Surrey Ac Kent Sewerage District formed under 
the powers given to the Comrs. Tiie district 
comprised paHs of nineteen parishes, Ac in one of 
them C. £519 had been expended on works locally 
situate there, Ac the whole benefit derived amounted 
to £1,074 68. lOd. : — Held : nevertheless, tlie proper 
mode of raising the money to defray the liabilities 
of the Comrs. of Sewers was to apportion the 
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438 i. WUhin limits specified in com- 
mission — Or local ^cf.}~WiCKWiRE v. 
Gould (1878), R. E. D. 246 ; 3 R. & C. 

469.— CAN. 

4881. Combination of separate dis- 
tricts .] — ^West Nissouri Municipal 
CJoRpN. V. North Dorchester Muni- 
cipal Corpn. (1887), 14 O. K. 294.— 

CAN. 

48811. .] — ^Where It is essential 

for the purpose of draining an area, a 
drainage work may include such branch 
drains as may be necessary, 8c the 
main drain Sc branches may he repaired. 
Sc enlarged in case of necessity, under 
one Joint scheme Sc Joint assessment, 
a separate scheme Sc separate assess- 
ment for the main drain Ac for each 
branch not being necessary . — Re 
Rochester Township Sc Mersea 


Township (1899), 26 A.R. 474.— CAN. 

f. Area deriving benefit — Effect of 
separation of part of township — Lialdlity 
based on acreage.] — Re Point Edward 
Village Sc Sarnia Township (1879), 
44 U. O. R. 461.— CAN. 

g. Effect of addition of part 

of township to adjoining authority — 
Liability of original township out of 
general funds.] — Re Sarnia Township 
Ac Sarnia Corpn. (1882), 1 O. R. 411. — 
CAN. 

h. Duly of township to raise 

sum aimrded.)— Where an award has 
been made as to drainage work under 
R. 8. O. 1877, c. 174, ss. 636, 639, 640, 
the township to ho benefited must pass 
a bye-law under sect. 639 to raise the 
sum awarded against them, Ac cannot 
refuse payment until the work is 
completed.— Chatham Corpn v, Som- 


BRA Corpn. (1879), 44 U. C. R. 305. 

—CAN. 

k. Nature of h&nefii to be 

specified in award .] — Tiiuklow Town- 
ship Corpn. v. Sidney Township 
Corpn. (1882), 1 0. R. 249.— CAN. 

l. Primary liability of initiating 

municipality .] — The scheme of Muni- 
cipal Act is to make the total cost 
of the proposed work fall upon tho 
initiating municipality, less such sums 
as may be properly ohargeahle against 
other mumoipalities for tho benefits 
received by them respectively, Ac if 
benefit is disproved, the attempted 
charge falls, Ac is not to he reimposed 
elsewhere. — ^ Romney Ac Tilbury 
West Townships (1891), 18 A. R. 
477.— CAN. 

m. ZdabUUy of area into 

which works extended by adjoining 
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{tmouui of such liabilities among the different 
parishes in the sewerage district, according to the 
rateable value of the property in each, & then to 
make a rate for such proportion upon C. & the 
other parishes respectively. — Pew v. Metro- 
politan Board of Works (1865), 6 B. & S. 235 ; 
6 New Rep. 508 ; 34 L. J. M. 0. 97 ; 12 L. T. 140 ; 
29 J. P. 231 ; 11 Jur. N. S. 346 ; 13 W. R. 580 ; 
122 E. R. 1183. 

;--Consd. Knight v. Langport District Drainage 

Board, [1898] 1 Q. B. 688. 

4^. -- — .] — Where a town or district is 
divided into separate drainage districts under 
Towns Improvement Clauses Act, 1847 (c. 34), 
a general sewer rate under sect. 29, made for the 
purpose of maintaining & cleaning sewers, may be 
levied generally upon the whole drainage area, & 
need not be levied separately in respect of the 
separate drainage districts. — Surbiton Urban 
District Council v. Upjohn (1910), 102 U. T. 
736 ; 74 J, P. 314 ; 8 L. G. R. 786, D. C. 


Sub-sect. 3. — Persons Rateable. 


441. Persons deriving benefit.] — Anselm v. 
Barnard (1670), 2 Keb. 675 ; 84 E. R. 425. 

442. .] — The comrs. of sewers cannot assess 

a person in respect of drains which communicate 
with other drains that fall into the great sewer, 
if the level of his drains is so much above the 
sewer, that the stopping of the sewer could not 
possibly throw back the water so as to injure his 
premises, & if he be not, & it does not appear that 
lie is likely to be, benefited by the works done 
upon the sewer. — Masters v, Scroggs (1815), 3 
M. & S. 447 ; 105 E. R, 678. 

Annotations: — Apld. Stafford v. Haniston (1821), 2 Brod. 

& Bing. 691. Consd. B. v. Tower Hauilets Sewers Comrs. 

(1829), 4 Man. & Ky. K. B. .366. 


443. .] — The decree of the comrs. of sewers 

is not conclusive against a party residing within 
the district over wliich they preside ; but such 
party may prove, in an action brought against 
deft, for taking his goods to satisfy the rate, that 
he derives no benefit from the sewer on account of 
which he is rated. — Stafford v, Hamston (1821), 
2 Brod. & Bing. 691 ; 5 Moore, C. P. 608 ; 129 
E. R. 1133. 

Annotations Consd. R. v. Tower Hamlets Sewers Comrs. 
(1829), 9 B. & C. 517, Apld. Blglin r. Wylie (18(i7), 36 
L. J. Q. B. 307. Reid. Blrkett v. Crozier (1827), 3 C. & P, 
63. 


444. Occupation by Crown servant — Free 

of rent.] — ^A tenement situate in the King’s 
dockyard, deriving a benefit from the public sewers, 
& occupied by an officer of Govt., who paid no 
rent, is liable to be rated to the sewers. — 
Netherton V. Ward (1819), 3 B. & Aid. 21 ; 106 
E. R. 571. 

Hbqild. Tracey v, Taylor (1842), 3 Q. B. 
i ower Hamlets Sewers Comrs. (1829), 9 

Ji. oc C. 517. 


445, Benefit indirect.] — (1) Under the 

Statutes of Sewers, every person, whose property 
derives benefit from the works of the comrs., 
is liable to be rated, although the benefit be not 
immediate. Thus, where a case stated that the 
eastern wing of Somerset House was drained by 
the Board of Works, & had no communication 
with the common sewer running under the body 
of Somerset House, & being under the juris- 
diction of the comrs., & that the buildings derived 
no benefit from that sewer, except the general 
advantage of being accessible, & of the approaches 
& neighbouring public ways being properly 
drained & cleansed : it was held that the occupiers 
of the eastern wing were rateable for the common 
sewer. Senible : in an action of trespass against 
the comrs. for lev^ng a rate, if it appeared that 
they had jurisdiction, the ct. would not inquire 
whether the rate was proportioned to the benefit 
received from the sewage by the party rated. 

(2) Under 52 Geo. 3, c. xlviii, s. 7, the party 
rated to the poor as the occupier of premises, is 
to be considered as the occupier for the purpose 
of assessment to the sewers rate, although, in 
point of fact, the occupancy is questioned. — 
SoADY V. Wilson (1835), 3 Ad. & El. 248 ; 1 Har. 
&W. 256; 4 Nev. & M. K. B. 777 ; 111 E. R. 407. 
Annotations: — As to (1) Consd. Neave v. Weather (1842) 

3 Q. B. 984 ; St. Katharine Dock Co. v. Higgs (1845), 10 

Q. B. 641. Apld. Hammersmith Bridge Co. u. Hammer- 
smith Overseers (1871), L. R. 6 Q. B. 230 ; Baker r. Parry 

(1905), 3 L. G. 11. 684. Reid. Now Romney Corpn. v. 

New Romney Sewers Comrs., [1892] 1 Q. B. 840. 

445. .] — ^Metropolis Management Act, 

1855 (c, 120), s. 164, provides that where any 
property was, at the time (1848) of issuing the 
first commission under 11 & 12 Viet. c. 112, entitled 
to exemption from sewer rate, such exemption 
shall bo allowed in levying any sewer rate under 
this Act ; & sect. 76 of 11 & 12 Viet. c. 112, also 
preserves the old exemptions. The H. suspension- 
bridge over the Thames, in a metropolitan district, 
was built with appi'*oaches or roads under an Act 
of Parliament, & is open to the public on payment 
of tolls. The bridge itself drains directly into 
the river, but the approaches or roads now drain 
into a sewer made in 1854, but they were 
sufficiently drained before through a barrel- 
drain, which could still be used, into the river. A 
sewer rate having been assessed on the bridge 
& the approaches, the bridge co. appealed, on the 
ground that the bridge, as distinct from the 
approaches, was entitled to exemption as deriving 
no benefit from the sewer : — Held : though the 
bridge did not derive any direct or immediate 
benefit from the sewer, a property such as the 
bridge & roads did derive “ the general benefit 
& advantage of being accessible, & of its approaches 
& neighbouring public ways being properly 
di’ained & cleansed ” within the principle of 
Soady v. Wilson, No. 445, ante, &, consequently, 
on the authority of that case, the property would 


munidpalUy— Where works carried otU 
oy county &Aincil.] — Stephen Town- 
V. McGiluvray Township (1891), 
io A. R. 516.— CAN, 

n. .) — ite Harwich & 

Raleigh Townshu*s (1894), 21 A. R. 


„ o- -.] — Under 57 Vic 

®' township munlolpalit 
which ha& constructed a drain wlthi 
its own boundaries, oonnoctlng, hov 
ever, with a drain construct^ as a 
independent work by an adjoinin 
ni^oipality, has power, without tt 
petition of the ratepayers, to provid 
mr the necessary repairs to both drain 
& to assess the adjoining munlolpalit 
of the cost . — I 


for its proportion 


Stonehouse Sz Plymi*ton (1897), 24 
A. R. 416.— CAN. 

p. .] — Elizabethtown 

Township v. Augusta Township 
(1902), 32 S. C, R. 295.— CAN. 

q. .] — Chatham Township r. 

Dover Township (1886), 12 S. C. K. 
321.— CAN, 

r. .] — Sandwich Soirm Muni- 

oiPALiTT V. Maidstone Municipautv 
(1914), 26 O. W. R. 704 ; G O. W. N. 
538 ; 17 D. L. R. 835.— CAN. 

PART IV. SECT. 2, SUB-SECT. 8. 

441 i. Persons deriving benefit *] — 
Re Byrne & Rochester Township 
CORPN,, 17 O. R. 354.— CAN. 


441 ii. .] — Hay Lake Drainage 

District v. Kiel (Alta.), [1927] 2 
D. L. R. 591.— CAN. 

441 iii. .]— British Society r. 

PiNSENT (1879), 6 Nfld. L. R. 168.— 

NFLD. 

445 i. Benefit indirect.] — 

Fauguarhson V. Drainage Council 



t. Exemptions of parHcular in- 
dustries — Whether ** sewage rate ** 
covered by exemption from ** taxation/*] 
— ^Nova Scotia Car Works v. Halifax 
CORPN. (1913), 12 E. L. R. 282 ; 47 
S. C. R. 406 ; 11 D. L. R. 55.— CAN. 
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8ed. 2« — General sewers rate : Suh-aects. 3 4.] 

not have been exempt from sewer rate before 1848 ; 
& therefore the bridge as well as the roads was 
liable to the sewer rate. — Hammersmith Bridge 
Co. V. Hammersmith Overseers (1871), L. R. 
6 Q. B. 230 ; 40 L. J. M. C. 70 ; 24 L. T, 267 ; 
35J. P.518; low. R. 750. 

447. Equal distribution of liability.] — 

Comrs. of sewers ought to tax equally all who are 
in danger of being damnified by non-repair of 
banks, etc. — Rooke’s Case (1508), 5 Co. Rep. 
00 b ; 77 E. R. 200. 

Annotations; — Consd. Kclfirhloy’fl Case (1610), 10 .C?o. Rep. 
139 a. Apld. Hctley v. Boyer (1614), (3ro. Joe. 336. 

M . R. V. Tower Hamlets Sewers Comrs. (1829), 0 
y. 51 7. Consd. Hammersmith Bridge Co. v, Hammer- 
smith Overseers (1871), L. R. 6 Q. B. 230. Befd. R. v. 
Leigh (1839), 10 Ad. & El. 398 ; MorreU v. Martin (1841), 3 
Man. & G. 381. Mentd. Terry v. Huntington (1668), 
Hard, 480 ; London City v. Vanaoker (1698), 1 Ld. Raym. 
496 ; Cowper r. Cowper (1734), 2 P. Wms. 720 ; R. v. 
Peters (1758), 1 Burr. 568 ; Burgess v. Wheate, A.-G. v. 
Wheate (1769), 1 Eden, 177 ; Haywood t). Cope (1858), 
25 Beav. 140 ; Ryder v. Ryder (1861), 30 L. J. P. m. & A. 
44 ; Sharp v, Wakefield, [1891] A. C. 173 ; R. v. Yorkshire 
West Ridmg County Council (1896), 65 L. J. M. C. 136 ; R. 
V. Kennedy (1902), 50 W. R. 633 ; R. v. Woodhouse, 
etc. Leeds JJ. (1906), 75 L. J. K, B. 745 ; Frome United 
Breweries Co. v, Bath JJ., [1926] A. C. 586. 

448. .] — sewers rate ought to be 

assessed equally, according to their value, on all 
lands & tenements within the drainage district 
which derive any benefit from the drainage 
works &, not differentially in propoition to the 
amount of the benefit which they respectively 
derive. — Knight v. Langport District Drainage 
Board, [1898] 1 Q. B. 588 ; 07 L. J. Q. B. 432 ; 
78 L. T. 200 ; 62 J. P. 245 ; 40 W. R. 392 ; 14 
T. L. R. 253 ; 42 Sol. Jo. 309, D. C. 

449. Repair of sea wall.]— Isle of Ely 

Case, No. 373, ante. 

450. Extraordinary damage.] — 

Keighley’s Case, No. 390, ante. 

451. .] — R. V. Essex Sewers 

Comrs., No. 385, ante. 

452. .] — ( 1 ) A. was a front- 

ager in a level on the Essex shore of the Thames 
under the jurisdiction of Comrs. of Sewers, An 
ancient sea wall protected the level against 
incursions of the sea. There was evidence proving 
a prescriptive liability on the frontagers in the 
level to maintain repair the portions of this 
wall respectively fronting their lands. Part of the 
wall in front of A.’s land was destroyed by an 
extraordinary storm & high tide. This part of the 
wall was previously in good repair & in a proper 
condition to resist the flow of ordinary tides & 
the force of ordinary storms ; — Held : in the 
absence of evidence that the prescriptive liability 
of the frontagers extended to the repair of damage 
caused by extraordinary violence of the sea, the 
liability to repair the damage thus caused to the 
wall fell not upon A. but upon the whole of the 
level. 

(2) The presentment of a jury at a ct. of sewers 
in 1861 found that the then owner of A.’s land 
was bound by reason of his tenure to repair a 
portion of the sea wall fronting the land so as to 
prevent the influx of the waters. In 1881-1882 
the Comrs. of Sewers made orders upon A. as the 
owner of the land to. repair this portion of the wall, 
it having been destroyed by the aforesaid extra- 
ordinary storm Sc high tide. These orders were 
made “ upon reading the presentment ” of 1861. 
One of the Comrs. who made the orders was 
personally interested as an owner of lands within 
the level ; — Held : the orders were bad Sc must 
be quashed : (a) because Sewers Act, 1833 (c. 22), 
8. 13, which enables orders to be made upon a 


previous presentment does not authorise an order 
upon a person who has become owner of the land 
since the presentment ; (b) because the present- 
ment being only of the ordinary liability did not 
justify an order to make good damage caused by 
an extraordinary storm ; (3) if the Comrs. had 
made the orders xmder the powers of Land Drain- 
age Act, 1861 (c. 133), 8. 33, they must themselves 
have found as a fact A.’s liability ; if they had 
exercised such a jurisdiction they would have been 
acting judicially, Sc in that case the orders would 
have been inv^dated by the fact that one of the 
Comrs. was disqualified by reason of interest. — 
Fobbing Sewers Comrs. v. R. (1886), 11 App. 
Cas. 449 ; 56 L. J. M. C. 1 ; 34 W. R. 721 ; 2 
T. L. R. 750 ; evb norn. Fobbing Sewers Comrs. 
V. Abbott, 65 L. T. 493 ; 51 J. P. 227, H. L. ; 
affg. S. C. 8ub nom. R. v. Essex Sewers Comrs. 
(1885), 14 Q. B. D. 561, C. A. 

Annotations : — As to (1) Apld. North r. Walthamstow U. C. 

(1898), 67 L. j. Q. B. 972 ; Baker v. Parry (1905), 3 L. 0. R. 

684. 

453. Damage not due to individual 

neglect.] — K eighi^ey’s Case, No. 390, ante. 

454. — If a sea-bank or wall, 

which the owners of particular lands are bound to 
repair, be destroyed by tempest, without any 
default in such owners, the conu*s. of sewers may 
order a new one, even in a different form, if 
necessary, to be erected at the expense of the whole 
level. — R. V. Somerset Sewers Comrs. (1799), 
8 Term Rep. 312 ; 101 E. R. 1407. 

Annotations; — Consd. Fobbing Sewers Comrs. v. R. (1886), 

11 App. Cas. 449. Befd. Nitro -Phosphate & Odam’s 

Chemical Manure Co. v. London & St. Katharine Docks Co. 

(1878), 9 Ch. D. 503. 

455. ,j — i;, Essex Sewers 

Comrs., No. 385, ante. 

456. Owners of undamaged portion.] 

— Prior to 1853, a sea wall had been constructed 
to protect the C. level against incursions of the tide, 
but that sea wall did not extend along the entire 
front of the level. There was a gap about talf a 
mile wide in front of the C. & R. moors. The sea 
wall for the protection of the land lying to the 
east Sc west of these two moors, was turned round 
inland northward. The tide came over the two 
moors, Sc was kept from the two parts of the level 
which lay to the east & west of the moors by 
these side or wing walls. The moors were waste 
land subject to ceriain rights of pasture. In 
1853, the moors were inclosed under the provisions 
of Enclosure Act, 1845 (c. 118), & by the award 
they were apportioned among the persons entitled 
to rights of common on them, Sc it was thereby 
provided that the owners should, amongst other 
things, construct Sc maintain a sea wall in the gap. 
The owners of the enclosures constructed a sea 
wall accordingly, & thenceforth there was a con- 
tinuous defence against the incursions of the tide 
throughout the whole length of the C. level. In 
1903, there occurred an extraordinary flood Sc 
tempest which seriously damaged lai’ge f)ortions 
of the old wall lying to the west of the new wall 
constructed under the enclosure award. The 
Comrs. of Sewers made a rate to cover the costs 
of the repair of the sea wall so damaged : — Held : 
the owners of the enclosures were liable to the 
rate ; inasmuch as at the time when the damage 
was done the enclosed land received benefit from 
the old walls, Sc it was immaterial that those walls 
as originally constructed were of no benefit to 
that land. — ^B aker v. Parry (1906), 3 L. G. R. 
684. 

467. Occupiers of mines.] — A body of 

comrs. was created by statute for the purpose of 
underground Sc surface drainage of a n^ng area 



Part IV. — Sewers Kate. 


63 


with power to levy rates upon occupiers of mines. 
Power was also given them to borrow money upon 
mtge. of the produce of future rates, & this power 
was exercised. Owing to financial & other 
difficulties t^he comrs. ceased to carry on drainage 
operations in 1919. In 1926 they levied a rate 
upon defts. as occupiers of mines in their area. 
In an action by the comrs. for the amount of the 
rate : — Held : they were entitled to levy the rate 
notwithstanding the cessation of drainage opera- 
tions. — South Stappordshirb Mines Drainage 
Comrs. v, Elwell & Sons (1027), 91 *J. P. 153 ; 
43 T. L. R. 775 ; 25 L. G. R. 473, C. A. 

458. Persons In rateable occupation.] — Soady 
V, Wilson, No. 445, ante, 

459. .] — Chelsea Hospital, & the lands 

attached to it, are the property, pai*tly of the 
Crown, & partly of trustees for the benefit of the 
pensioners. Part of the buildings of the hospital 
are occupied by officei*s concerned in the govern- 
ment & superintendence of the hospital ; the 
residue is occupied only by the pensioners : — 
Held : no sewers rate could be imi)osed in respect 
of such residue, there being no rateable occupier. — | 
Nkave V. Weather (1842), 3 Q. R. 984 ; 3 Gal. 
& Dav. 221 ; 12 L. J. Q. R. 32 ; 7 Jm*. 168 ; 114 
E. R. 786 ; sub nom, Neare v. Walker, 7 J. P. 
143. 

Annotations : — Refd. St. Katharine Dock Co. i’. Iliggri (1815), 

10 Q. B. 641 ; Biglin v. WyUe (1867), 36 L. J. Q. B. 

307. 

460. .] — The Rridewell for Westminster 

was erected, under a local Act, & fitted up, A the 
land on which it was built purchased, by comrs. 
at the expense of the county rate, & appropriated 
to the reception of criminals & of prisoners under 
the local ct. of requests. The building, & its 
fittings up, furniture, etc., were vested in the 
justices of Westminster. The powers of the conn’s, 
of sewers were expressly saved. The building 
derived benefit from the sewage. The governor 
resided in one part of the building ; but no one 
resided in the other part, except the persons 
confined there, & the turnkey & matron, who wore 
required by law to reside, & wlio.se duty it was to 
take care of the prisoners. The Bridewell was the 
Queen’s prison : — Held : in respect of the part 
last mentioned no sowers rate could be imposed, 
there being no occupier. — Tracey v. Taylor 
(1842), 3 Q. R. 966 ; 3 Gal. & Dav. 14; 12 
L. J. Q. B. 26 ; 7 3, P. 112 ; 7 Jur. 170 ; 114 E. R. 
779. 

Annotations : — Folld. Noavo v. Weather (184 2), 3 Q. B. 984. 

Refd. 8t. Katharine Dock Co. v. Iliggs (1845), 10 Q. B. 

641. 

461. .] — Griffiths v. Longdon & Elders- 

piELD Drainage Board, No. 426, ante. 

462. — — .] — ^A land drainage rate levied by 
the River Dee Drainage Board, a Board con- 
stituted under the provisions of Land Drainage 
Acts, 1861 (c. 133) ; 1918 (c. 17), upon an occupier 
of land within the district of the Board, & having 
become due & payable within twelve months next 
before the making of a receiving order against 
him & still due at that date, is a local rate entitled 
to preferential payment within Bankruptcy Act, 
1914 (c. 59), s. 33 (1) (a ). — Re Ellwood, [1927] 
1 Ch. 455 ; sub nom. Re Ellwood, Ex p. River 

PART IV. SECT. 2, SUB-SECT. 4. 

4671. Eatedble i?aZ«c .] — Ex p. Ald> 

WELL r. Toronto Com»n. (1858), 7 
C. P. 104.— CAN. 

. a. According to benefit — Propor- 
of frontage S other land,] 

—When a sewer is being oonstruoted 
py a municipal oorpn. under the local 
Improvement system, & land not 
fronting on the street In question is 


Dee Drainage Board v, Hooson, 96 L. J. Ch. 
170; 136L. T. 696; [1927] B. & C. R. 63, D. C. 

Liability as between landlord & tenant .] — See 
Landlord & Tenant, Vol. XXXI., pp. 116, 295, 
296, 304, Nos. 2498, 4408, 4413, 4484. 


Sub-sect. 4. — Basis of Assessment. 

463. Upon whole township.] — ^An assessment 

by Comrs. of Sewers upon a whole township is 
bad, unless it be aftenvards apportioned ; & 

therefore they cannot commit an inhabitant for 
non-payment. — H eti^ey v, Boyer (1614), Cro. 
Jac. 336 ; 79 E. R. 287. 

Annotations: — Reid. Emmerson v. Saltmarshe (1837), 7 
Ad. & El. 266 ; Ramsey v. Nomabell (1840), il Ad. & 
El. 383. 

464. Acreage.] — The tax ought to be well & 
equally laid, according to the Statute [of SeAvers], 
viz. upon the number of the acres, & here it is 
laid upon the persons of the inhabitants (Roll, 
C.J.). — Custodes Libertat V, Outwell, Neavton 
& Tyd (Inhabitants) (1649), as reported in 
Sty. 184 ; 82 E. R. 631. 

Annotations: — Refd. R. v, Somerset Sewers Comrs. (1805), 

7 East, 71 : Birkott i\ Crozier (1827), 3 C. & P. 63 ; 
Emmerson v, Saltmarshe (1837), 7 Ad. & El. 2G6. 

465. ,] — Sewers Comrs. v, Newburg 

(1677), 3 Keb. 827 ; 84 E. R. 1036. 

466. .]— Hull Level Case (1740), 2 

Stra. 1127 ; 93 E. R. 1078. 

i Annotations: — Refd. R. v. Tower Hamlets SeAvers Comrs. 
(1830), 1 B. & Ad. 232 ; Emmerson v, Saltmarshe (1837), 
7 Ad. & El. 266. 

467. Rateable value.] — On appeal by a gas light 
& coke co. against a sewers rale, in Avhich they were 
assessed in respect of their mains & pipes upon their 
net annual value ascertained by the poor rate for 
the time being, 1 he sessions, being of opinion that 
applts. deriA’od only half of the benefit in respect 
of their mains A pipes as compared Avith other 
property in the parish, reduced the rate to one- 
half the amount : — Held : inasmuch as the mains 
& pipes did not fall within the description of 
property nienl ioned in Metropolis Management 
Act, 1855 (c. 120), s. 163, nor within any exemption 
or reduction numtioned in Metropolis Management 
Act, 1855 (c. 120), s. 164, applts. Avere not entitled 
to any deduction on the gi’ound of the mains cVe 
pipes deriAung less benefit than other property from 
the seAvers. — R. v. Head (1803), 3 B. & S. 419 ; 
1 New Rep. 313 ; 32 L. J. M. C. 115 ; 7 L. T. 708 ; 
9 Jut. N. S. 871 ; 122 E. R. 158 ; sub 7 wm. Im- 
perial Gas Co. v. Head &; MErrRoPOLiTAN Board 
OF Works, 27 J. P. 485. 

Annotations : — CODSd. Hammersmith Bridge Cu. r. Hammer- 
smith Overseers (1871), L. K. 6 Q. B. 230. Refd. Pew v. 
Metropolitan Board of Works (1865), 6 B. & S. 235 ; 
Grlffltns V. Longdon & Everstield Drainage Board (1871), 
41 L. J. Q. B. 25 ; Knight v. Langport District Drainage 
Dom'd, 11898J 1 Q. B. 588. 

468. .J — By Metropolis Management Act, 

1855 (c. 120), s. 170, the Metropolita.n Board of 
Works are directed in apportioning the expenses 
of the Board amongst the different parts of the 
metropolis, to have regard to the annual value of 
the pi-operty “ in the several parts of the metro- 
polis,” &, in the case of expenditure on works of 


bonofltod, as well as land fronting 
thereon, the proper method of assess- 
mont is to determine what proportion 
of the coast the land fronting on the 
street shall bear, & what proportion 
the land not so fronting shall bear, & 
to assess the proportion payable by 
each olaits according to the total 
frontage of that class. Sc not acoonling 
to the benedt received by the lots 
ill that class inter se, — Re IIobkrtson 


& Chatham Corpn. (1899), 26 A. R. 
554 ; 19 C. L. T. 380.— CAN. 

b. Injuring or outlet liabilitv 

— Assessment according to circum- 
stances .] — SUTHERLAND-lNNES CO. V . 
Romnev Township (1900), 30 S. G. R. 
496.— CAN 

0. .] — Corbett v. Pipes (1911), 

9 E. L. 11. 127, 532.— CAN. 
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Sect, 2 . — General sewers rcUe : Suh-sects, 3 d: 4.] 

not have been exempt from sewer rate before 1848 ; 
& therefore the bridge as well as the roads was 
liable to the sewer rate. — Hammersmith Bridge 
Co. V, Hammersmith Overseers (1871), L. B. 
6 Q. B. 230 ; 40 L. J. M. C. 79 ; 24 L. T, 267 ; 
35 J. P.618; 19W. B. 750. 

447. Equal distribution of liability.]— 

Comrs. of sewers ought to tax equally all who are 
in danger of being damnified by non-repair of 
banks, etc. — Kooke’s Case (1598), 6 Co. Bep. 
99 b ; 77 E. B. 209. 

AnnoUdions : — Consd. Keighley’s Case (1610), 10 Co. Kep. 
139 a. Apld. Hetley v. Boyer (1614), Cro. Jac. 336. 
Enid. li. V. Tower Hamlets Sewers Oimrs. (1829), 9 
B. & C. 517. Consd. Hammersmith Bridge Co. v. Hammer- 
smith Overseers (1871), L. R. 6 Q. B. 230. field. K. v. 
Leigh (1839), 10 Ad. & £1. 398 ; MorreU v. Martin (1841), 3 
Mon. & G. 381. Mentd. Terry v. Hunti^ton (1668), 
Hard, 480 ; London City v. Vanaoker (1608), 1 Ld. Kaym. 
496 ; Cowper r. Cowper (1734), 2 P. Wms. 720 : 11. v, 
Peters (1768), 1 Burr. 668 ; Bnrgess v. Wheate, A.-O. v. 
Wheate (1759), 1 Eden, 177 ; Haywood v. Cope (1858), 
25 Beav. 140 LKyder t>. Ryder (1861), 30 L. J. P. M. & A. 
44; Sharpe.Wakefield, [1891]A.C. 173; 11. t>. Yorkshire 
West Ridmg County Council (1896), 65 L. J. M. C. 136 ; K. 
V. Kennedy (1902), 50 W. R. 633 ; IL tj. Woodhouse, 
etc. Leeds JJ. (1006), 75 L. J. K. B. 745 : Frome United 
Breweries Co. v, Bath JJ., [1926] A. C. 586. 

448. .] — A sewers rate ought to be 

assessed equally, according to their value, on all 
lands &> tenements within the drainage district 
which derive any benefit from the drainage 
works & not differentially in proportion to the 
amount of the benefit which they respectively 
derive. — Knight r. Langport District Drainage 
Board, [1898] 1 Q. B. 588 ; 67 L. f. Q. B. 432 ; 
78 L. T. 260 ; 62 J. P. 245 ; 46 W. B. 392 ; 14 
T. L. B. 253 ; 42 Sol. Jo. 309, D. C. 

449. Repair of sea wall.] — I sle op Ely 

Case, No. 373, ante, 

460. Extraordinary damage.] — 

Keighley’s Case, No. 390, ante. 

451. .] — B. V. Essex Sewers 

Comrs., No. 385, ante. 

452. .] — (1) A. ’was a front- 

ager in a level on the Essex shore of the Thames 
imder the jurisdiction of Comrs. of Sewers. An 
ancient sea wall protected the level against 
incursions of the sea. There was evidence proving 
a prescriptive liability on the frontagers in the 
level to maintain & repair the poitions of this 
wall respectively fronting their lands. Part of the 
wall in front of A.’s land was destroyed by an 
extraordinary storm & high tide. This part of the 
wall was previously in good repair & in a proper 
condition to resist the flow of ordinary tides & 
the force of ordinary storms : — Held : in the 
absence of evidence that the prescriptive liability 
of the frontagers extended to the repair of damage 
caused by extraordinary violence of the sea, the 
liability to repair the damage thus caused to the 
wall fell not upon A. but upon the whole of the 
level. 

(2) The presentment of a jury at a ct. of sewers 
in 1861 found that the then owner of A.’s land 
was bound by reason of his tenure to repair a 
portion of the sea wall fronting the land so as to 
prevent the influx of the waters. In 1881-1882 
the Comrs. of Sewers made orders upon A. as the 
owner of the land to repair this portion of the wall, 
it having been destroyed by the aforesaid extra- 
ordinary storm & high tide. These orders were 
made “ upon reading the presentment ” of 1861. 
One of the Comrs. who made the orders was 
personally interested as an owner of lands within 
the level : — Held : the orders were bad & must 
be quashed : (a) because Sewers Act, 1833 (c. 22), 
s. 13, which enables orders to be made upon a 


previous presentment does not authorise an order 
upon a person who has become owner of the land 
since the presentment ; (6) because the present- 
ment being only of the ordinary liability did not 
justify an order to make good damage caused by 
an extraordinary storm ; (3) if the Conn's, had 
made the orders under the powers of Land Drain- 
age Act, 1861 (c. 133), 8. 33, they must themselves 
have found as a fact A.’s liability ; if they had 
exercised such a jurisdiction they would have been 
acting judicially, & in that case the orders would 
have been invalidated by the fact that one of the 
Comrs. was disqualified by reason of interest. — 
Fobbing Sewers Comrs. v. B. (1880), 11 App. 
Cas. 449 ; 66 L. J. M. 0. 1 ; 34 W. B. 721 ; 2 
T. L. B. 760 ; stib nom. Fobbing Sewers Comrs. 
V. Abbott, 65 L. T. 493 ; 51 J. P. 227, H. L. ; 
affg. S. 0. sub nom. B. v. Essex Sewers Comrs. 
(1886), 14 Q. B. D. 561, C. A. 

Annotations : — As to {\) Apld. North v. Walthamstow U. C. 
jmS), 67 L. J. Q. B. 972 ; Baker v. Parry (1905), 3 L. G. H. 


453. Damage not due to individual 

neglect.] — Keighley’s Case, No. 390, ante. 

464. — .] — If a sea-bank or wall, 

which the owners of particular lands are bound to 
repair, be destroyed by tempest, without any 
default in such owners, the comrs. of sewers may 
order a new one, even in a different form, if 
necessary, to be erected at the expense of the wliole 
level. — B. V. Somerset Sewers Comrs. (1799), 
8 Term Bep. 312 ; 101 E. It. 1407. 

Annotations : — Consd. Fobbing Sewers Comrs. v. R. (1886), 

11 App. Cos. 449. field. Nitro-Pbosphate & Odam’s 

Chemical Manure Co. v. London & St. Katharine Docks Co. 

(1878), 9 Ch. D. 503. 

466. .] — B. V. Essex Sewers 

Comrs., No. 385, ajite. 

456. Owners of undamaged portion.] 

— Prior to 1853, a sea wall had been constructed 
to protect the C. level against incursions of the tide, 
but that sea wall did not extend along the entire 
front of the level. Tliere was a gap about half a 
mile wide in front of the C. & R. moors. The sea 
wall for the protection of the land lying to the 
east & west of these two moors, was turned round 
inland northward. The tide came over the two 
moors, A was kept from the two pai'ts of the level 
wliich lay to the east & west of the moors by 
these side or wing walls. The moors wore waste 
land subject to certain rights of pasture. In 
1853, the moors were inclosed under the provisions 
of Enclosure Act, 1845 (c. 118), & by the award 
they were apportioned among the persons entitled 
to rights of common on them, & it was thereby 
provided that the o’wners should, amongst other 
things, construct & maintain a sea wall in the gap. 
The O’wners of the enclosures constructed a sea 
wall accordingly, & thenceforth there was a con- 
tinuous defence against the incursions of the tide 
throughout the whole length of the 0. level. In 
1903, there occurred an extraordinary flood & 
tempest which seriously damaged large portions 
of the old wall lying to the west of the new wall 
constructed under the enclosure award. ^The 
Comrs. of Sewers made a rate to cover the costs 
of the repair of the sea wall so damaged : — Held ; 
the owners of the enclosures were liable to the 
rate ; inasmuch as at the time when the damage 
was done the enclosed land received benefit from 
the old walls, Sc it was immaterial that those walls 
as originally constructed were of no benefit to 
that land. — Baker v. Parry (1905), 3 L. G. R. 
684. 

457. Occupiers of mines.]— A body of 

comrs. was created by statute for the purpose of 
underground & surface drainage of a mining area 
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with power to levy rates upon occupiers of mines. 
Power was also given them to borrow money upon 
mtge. of the produce of future rates, & this power 
was exercised. Owing to financial & other 
difficulties the comrs. ceased to carry on drainage 
operations in 1910. In 1926 they levied a rate 
upon defts. as occupiers of mines in their area. 
In an action by the comrs. for the amount of the 
rate :■ — Held : they were entitled to levy the rate 
notwithstanding the cessation of drainage opera- 
tions. — South Staffordshire Mines Drainage 
O oMRS. V. Elwell & Sons (1927), 91 vj. P. 153 ; 
13 T. L. R. 775 ; 25 L. G. R. 473, C. A. 

458. Persons in rateable occupation.] — Soady 
V, Wilson, No. 445, ante, 

459. .] — Chelse.a Hospital, & the lands 

attached to it, are the property, partly of the 
Crown, & partly of trustees for the benefit of the 
pensioners. Part of the buildings of the hospital 
are occupied by officei*s concerned in the govern- 
ment & superintendence of the hospital ; the 
residue is occupied only by the pensioners : — 
Held : no sewers rate could be imposed in respect I 
of sucli residutj, there being no rateable occupier. — 
Neave V, Weather (1842), 3 Q. B. 984 ; 3 Gal. 
& Dav. 221 ; 12 1^. J. Q. B. 32 ; 7 Jur. 168 ; 114 
E. R. 786 ; 8ub nom, Nearb v. Walker, 7 J. P. 
143. 

Annotations : — Refd. St. Katharine Dook Co. r. Ilienfs (184.'>), 

lO^Q. 13. 641 ; Biglin v. WyUe (1867), 36 L. J. Q. B. 

460. .] — The Bridewell for Westminster 

was erected, under a local Act, & fitted up, <te the 
land on which it was built purchased, by comrs. 
at the expense of the county rate, & approi)riated 
to the reception of criminals & of prisoners under 
the local ct. of requests. The building, & its 
fittings up, furniture, etc., were vested in the 
justices of Westminster. The powers of the comi*s. 
of sewers were expressly saved. The building 
derived benefit from the sewage. The governor 
resided in one part of the building ; but no one 
resided in the other part, except the persons 
confined there, & the turnkey & matron, who were 
required by law to reside, & whose duty it Avas to 
take care of the prisonei*s. The BrideAvell was the 
Queen’s prison : — Held : in respect of the part 
last mentioned no sewers rate could be imposed, 
there being no occupier, — Tracey v. Taylor 
(1842), 3 Q. B. 960; 3 Gal. & Dav. 14; 12 
L. J. Q. B. 26 ; 7 J. P. 112 ; 7 Jur, 170 ; 114 E. R. 
779. 

Annotations : — Folld. Neave r. Weather (1842), 3 Q. B. 984. 

Refd. St. Kathurlno Dock Co. r. Higijrs (184o), 10 Q. B. 

461. .] — Griffiths v. Longdon & Eldeks- 

FiELD Drainage Board, No. 426, ante, 

462. .] — A land drainage rate levied by 

the River Dee Drainage Board, a Board con- 
stituted under the provisions of Land Drainage 
Acts, 1861 (c. 133) ; 1918 (c. 17), upon an occupier 
of land within the district of the Board, & having 
become due & payable within twelve months next 
before the making of a receiving order against 
him & still due at that date, is a local rate entitled 
to preferential payment within Bankruptcy Act, 
1914 (c. 69), s. 33 (1) (a).~-Re Ellavood, [1927] 
1 Ch. 455 ; svh nom. He Ellwood, Ex p. River 


Dee Drainage Board v, Hooson, 96 L. J. Ch. 
170; 136JL.. T. 696 ; [1927] B. & C. R. 63, D. C. 

Liability as between landlord & tenant .] — See 
Landlord & Tenant, VoL XXXI., pp. 116, 295, 
296, 304, Nos. 2498, 4408, 4413, 4484. 


Sub-sect. 4. — Basis of Assessment. 

463. Upon whole township.] — ^An assessment 

by Comrs. of Sewers upon a whole township is 
bad, unless it be afterwards apportioned ; & 

therefore they cannot commit an inhabitant for 
non-payment. — H etley v, Boyer (1614), Cro. 
Jac. 336 ; 79 E. R. 287. 

Annotatifms .-Refd. Einmorson v. Saltmarsho (1837), 7 
Ad. & El. 266 ; ltam»ey r. Noruabell (1840), il Ad. & 
El. 383. 

464. Acreage.] —The tax ought to be well & 
equally laid, according to the Statute [of SoAvers], 
viz. upon the number of the acres, & here it is 
laid upon the persons of the inhabitants (Roll, 
G.J.). — Custodes Libertat v. Outwell, Newton 
& Tyd (Inhabitants) (1649), as reported in 
Sty. 184 ; 82 E. R. 631. 

Annotations : — Refd. B. V. Somerset Sewers Comrs. (1805), 
7 East, 71 ; Birkott r. Crozler (1827), 3 C. & P. 63 ; 
Emmerson v. Saltmarshe (1837), 7 Ad. & El. 266. 

465. .] — Sewers Comrs. v, Neavburg 

(1677), 3 Keb. 827 ; 84 E. R. 1036. 

466. ,| — Hull Level Case (1740), 2 

Stra. 1127 ; 93 E. R. 1078. 

Annotaiions : — Refd. R. r. Tower Hamlets Sewers Comrs. 
(1830), 1 B. &; Ad. 232 ; Emmerson v, Saltmarshe (1837), 
7 Ad. & El. 266. 

467. Rateable value.] — On appeal by a gas light 
& coke CO. against a sew'crs rat e, in which they were 
assessed in respect of their mains &: pipes upon their 
net annual value ascertained by the poor rate for 

! the time being, the sessions, being of opinion that 
applts. deriA’ed only half of the benefit in respect 
of their mains A pipes as compared with other 
property in the parish, reduced the rate to one- 
lialf the amount : — Held : inasmuch as t he mains 
& pipes did not fall within the description of 
property mentioned in ^letropolis Management 
Act, 1855 (c. 120), s. 163, nor within any exemption 
or reductioD mentioned in Metropolis Management 
Act, 1855 (c. 120), s. 164, applts, were not entitled 
to any deduction on the gi*ound of the mains <S: 
pipes deriA^ing less benefit than other pi*operty from 
the sewers. — R. v. Head (1863), 3 B. A S. 419 ; 
1 New Rep. 313 ; 32 L. J. M. C. 115 ; 7 L. T. 708 ; 
9 Jur. N. S. 871 ; 122 E. R. 158 ; sjth nom. Im- 
perial Gas Co. v. Head & Metropolitan Board 
OF Works, 27 J. P. 485. 

Annotations : — CoDSd. Ilamiiiersmlth Btidpo Co. t . Hammer- 
smith Oversc'ers (1871), L. B. G Q. B. 230. Refd. Pew v. 
Metropolitan Board of Works (1865), 6 B. & S. 235 ; 
Griffiths r. Loupdon & Evcrsflold Drainaw Board (1871), 
41 L. J. Q. B. 25 ; Kniffht v. Langi)ort District Drainage 
Boani, [1898] 1 Q. B. 588. 

468. .] — By Metropolis Management Act, 

1855 (c. 120), s. 170, the Metropolitan Board of 
Works are direct/cd in apportioning the expenses 
of the Board amongst the different parts of the 
metropolis, to have regard to the annual value of 
the property “ in the several parts of the metro- 
polis,” &, in the case of expenditure on works of 


PART IV. SECT. 2. SUB-SECT. 4. 

4671. liateaJhle value,] — Ex p, Ald- 
WELL V. Toronto Oortn. (1858), 7 
C. P. 104.— CAN. 

B,. According to benefit — Propor- 
liabUUy of frontage db oifier land,] 
--When a sewer Is being oonstraoted 
hy a municipal oorpn. under the local 
improvement system, & land not 
fronting on the street in question is 


benoiltod, as well as land fronting 
thereon, the proper method of assess- 
ment is to determine what proportion 
of the coast the land fronting on the 
street shall bear, & what proportion 
the land not so fronting shall boar, Sc 
to cwsess the proportion payable by 
each class according to the total 
frontage of that class, 8c not accoinling 
to the benelit received by the lots 
in that class inter sc, — /?c Robertson 


& Chatram Corpn. (1899), 26 A. 11, 
554 ; 19 C. L. T. 380.— CAN. 

b. Injuring or outlet liabilitv 

— accorditig to circuni- 
sfances.l— S uthkri.x 1 Nd-Innes Co. v, 
UoMNEV Township (1900), 30 S. C. R. 
496.--CAN 

0. .]— Corbett p. Pipes (1911), 

9 E. L. R. 127, 532.— CAN. 
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Sewers and Drains. 


Sect 2. — General sewers rate: Sub-seds, 4 5. 

Sect 3,] 

drainage^ to the benefit derived from such expendi- 
ture “ by the several parts of the metropolis 
affected thereby.” By Metropolis Management 
Act, 1855 (c. 120), 8. 181, the money neccssai*y 
to discharge the liabilities of the Metropolitan 
Comrs. of Sewers is to be raised in like manner as 
the expenses of the Boai’d. The Metropolitan 
Comrs. of Sewers had, whilst acting under the 
expired statute, 11 & 12 Viet. c. 112, borrowed 
£200,000, out of wliich they had expended 
£67,000 on drainage works for the benefit of the 
Surrey & Kent Sewerage District, which had been 
formed by them imder the powers given in 11 &; 12 
Viet. c. 112, s. 34, & comprised nineteen parishes 
& parts of parishes. On the passing of Metropolis 
Management Act, 1855 (c. 120), the Metropolitan 
Board had to provide for the payment of the 
liabilities of the Metropolitan Comi-s. of Sewers, &, 
acting under Metropolis Management Act, 1855 
(c. 120), 8S. 171, 181, they apportioned the £67,000 
amonj^t the parishes in the Surrey & Kent Sewer- 
age District, according to the rateable value of the 
property in those parishes respectively, k, not 
according to the proportion of the sum expended 
in them, or to the benefit derived by them respec- 
tively from the expenditure, k made a rate accord- 
ingly upon each parish : — Held : the rate so made 
was valid. — ^Pew v. Metropolitan Board of 


Works (1865), 6 B. & S. 235 ; 5 New Rep. 508 ; 
34 L. J. M. C. 97 ; 12 L. T. 140 ; 29 J. P. 231 ; 11 
Jur. N. S. 346 ; 13 W. R. 580 ; 122 E. R. 1183. 
Annotation: — Refd. Knlj^ht v. Langport District Drainage 
Board, [1898] 1 Q. B. 688. 

469. .] — Griffiths r. Longdon & Elders- 

FiELD Drainage Board, No. 426, ante. 


Sub-sect. 5. — Collpiction and Recovery of 
Rate. 

See Sewers Acts, 1841 (c. 45), ss. 2, 3 ; 1849 
(c. 50), ss. 7, 8. 

Recovery by distress.] — See Distress, Vol. 
XVIll., pp. 414, 419, 420, Nos. 1541, 1576-1590. 


Sect. 3.— SPEQAL SEWERS RATE. 

Sec Land Drainage Act, 1861 (c. 133), s. 38 ; 
Land Drainage Act, 1918 (c. 17), s. 14. 

470. Equal distribution of liability— Liability 
not based on individual benefits.] — Knight v. 
Langport District Drainage Board, No. 418, 
ante. 

471. Expenses of preliminary works — Before 
levy of special rate.] — Griffiths v. Longdon & 
Eldpirsfield Drainage Board, No. 420, ante. 


PART IV. SECT. 2, SUB-SECT. 5. 

d. Orounda for non-payment — 
Absence of certificate of collector .] — 
Halifax Corfn. v. Hartlen (1894), 
26 N. S. R. (H K, & G.) 263.— CAN. 


•J. Whether charyeable on land.] — 
Re Armstrong (1886), 12 O. K. 457. — 

CAN, 

f. .]— WicKE Municipal Cortv. 

r. EixicKTowNsmPdOne). 11 O. L. it. 
422 ; 7 0. W. It. 425.— CAN. 


PART IV. SECT. 3. 

g. Kxpenaefi prior to formation of 
special district.] — Inverakitv v. For- 
farshire (^OirXTr (.’OUNCTL, [1906] 
A. C\ 351.— SCOT. 


SEXTON. 

See Burial and Cremation ; Ecclesiastical Law. 

SHACK, COMMON OF. 

See Commons and Eights of Common. 

SHAFTS. 

See Boundaries, Fences, and Party-Walls; Mines, Minerals, and Quarries. 

SHARES AND SHAREHOLDERS. 

See Companies ; Shippino and Navigation ; Stock Exchange. 



( 66 ) 


SHEEP. * 

See Animals ; Distbess. 


SHEFFIELD MARKS. 

See Tbade Masks, Trade Names, and Designs. 


SHELL-FISH. 

See Fisheries. 


SHELLEY’S CASE, RULE IN. 

See Beal Property and Chattels Beal ; Settlements ; Wills. 
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Bailiffs of Matiora 
County Court Bailiffs 
Crovm Process . 
Distress Bailiffs . 
Execution . 


See Copyholds. 

„ County Courts. 
„ Crown Practice. 
„ Distress. 

„ Execution. 


Interpleader hy Sheriffs 
Public Authorities Pro- 
teciion . 

Writs of Inquiry . 


See Interpleader. 

„ Public Authorities. 
„ Courts. • 



Pabt I. — Sheripps. 


Part I. — Sheriffs. 


Sect. 1.— NATURE OF OFnCE. 

1. Origin ol oflloe.] — Chuve v. Pyot (1616), 1 
Boll. Bep. 237 ; 81 B, B. 468. 

2. Royal office.]— Peuiam’s Case (1683), Sav. 
43 : 123 E. B. 1002. 

Annotaiion : — Befd. U. v. Larwood (16U4), 1 Ld. llaym. 29. 

3. Grant of part of duties to another Invalid.] 

— If the King grants to another the office of the 
clerk of the county ct., or shire clerk of the county 
of S., with all fees, etc., for life ; this is void against 
the sheriff of S., when he is made sheriff ; because 
the county ct., & the entering of all proceedings 
in it, are inseparably incident to the office of 
sheriff ; & this is the ct. of the sheriff, though the 
suitors are judges ; & the sheriff is the immediate 
officer to the ct., & ought to answer for the records 
of the ct., if they are embezzled. 

So the custody of the gaols of counties is insepar- 
able from the sheriff ; & therefore if the King 
grants the custody of such gaol to another, it is 
void ; for the sheriff being the immediate officer 
of the King’s Cts., & answerable for escapes, Sc 
subject to amerciaments, ought to have the 
appointment of such gaolers for whom he will 
answer. — Mitton’s Case (1584), 4 Co. Rep. 
32 b ; 76 E. R. 965. 

Annotations : — Consd. Harding v. Pollock (1829), 0 Bing. 
25. Befd. Biipchiert?. Wiseman (1595), Noy. 51 ; Lambert 
& OUiot V. Besfiey (1680), T. Uaym. 421 ; Woodward v. 
Pox (1691), 2 Vent. 267. 

4. Precedence of sheriff dining office.] — Chune 

V. Pyot (1616), 1 Roll. Rep. 237 ; 81 E. R. 458. 

6. .] — The law gives to the justices of 

assize during their circuits the aid & control of 
the high sheriff of each county, as to whom it is 
laid down, that, as the keeper of the King’s 
peace, both by common law & special commission, 
he is the first man in the (bounty, & superior in 
rank to any nobleman therein during his office. 

The practice in this resx)ect is in accordance with 
the law : for, “ the high sheriffs themselves of every 
shire are in person to attend upon the justices or 
judges of the assize & gaol Sc delivery in, & through, 
their circuits, & shall give their attendance for 
the due executing of the commandments Sc pro- 
gresses of the said judges in matters concerning 
the execution of their offices & ministration of 
justice,” etc. {Dalton's Sheriffs p, 369) (Willes, J.). 
— Ex p. Fernandez (1861), 10 C. B. N. S. 3 ; 30 
L. J. C. P. 321 ; 4 L. T. 324 ; 7 Jur. N. S. 571 ; 9 

W. R. 832 ; 142 E. R. 349. 

Annotations: — Mentd. Dale’s Case, Enraght’s Case (1881), 
6 Q. B. D. 376 ; K. u. Maidenhead Coron. (1882), 8 Q. B. 1). 
339 ; R. V, Conta*al Criminal Court jf, (1883), 11 Q. B. D. 
479 : He Davies (1888), 21 Q. B. D. 230; Gordon v. 
Gordon, [1904] P. 163 ; Scott v. Scott, [1912] P. 241 ; R. 
^ ^ntral Criminal Court JJ., Ex p. L. C. C., [1925] 2 
K. B. 43. 

Who Is ‘‘ Sheriff within Bankruptcy Acts.] — 

See Bankruptcy. Vol. V., p. 818, No. 6948. 


Sect. 2.~-AP1K)1NTMENT AND QUAUnCATlONS. 

Sub-sect. 1. — In General, 

S^ Sheriffs Act, 1887 (c. 55), ss. 3-7, fecheds. 
II. 

6. Oath of office.] — Coke’s Case (1625), Cro. 
Car. 20 ; 79 E. R. 628. 

Exemption from servioe.] — See Sect. 3, post 


Sub-sect. 2. — ^High Sheriffs of Counties 
AT Large. 

See Sheriffs Act, 1887 (c. 55), ss. 3-6, 31, 32, 37. 
Exemption from service — Field officers of Terri- 
torial Army.] — See Territorial Sc Reserve Forces Act, 
1907 (c. 9), 8. 23 (4). 

Officers of Regular Forces.] — See 

Municipal Corporations Act, 1882 (c. 50). s. 253 ; 
Army Act, s. 146. 

Officers of Post-Office.] — See Post Office 

Act, 1908 (c. 48), s. 43. 

Officers of Inland Revenue.] — See Inland 

Revenue Regulation Act, 1890 (c. 21), s. 8. 

Officers of Customs.] — See Customs Con- 
solidation Act, 1876 (c. 36), s. 9. 

Persons having held office as sheriff within 

three years.] — See Sheriffs Act, 1887 (c. 55), s. 5. 


Sub-sect. 3. — Sheriffs op Counties op 
Cities and Towns. 

See Sheriffs Act, 1887 (c. 55), s. 36 ; Municipal 
Corporations Act, 1882 (c. 50), s. 170. 

7. Validity of appointment — Effect of saving 
clause in charter.] — Gloucester Town Case 
(1593), Poph. 16 ; 79 E. R. 1138. 

6. Exemption from office — Service as sheriff 
of county within three years.] — R. v. Bristol 
Sheriffs (182G), 5 B. & C. 429, n. ; 108 B. B.. 
160 ; 8t(b nom» R. v, Goldney Sc Savage, 8 Dow, 
Sc Ry. K. B. 245. 


Sub-sect. 4. — Sheriffs op City op London, 
See Sheriffs Act, 1887 (c. 55), s. 33. 

9. Dual office — Right of one sheriff to act alone.] 
— Rich v. Player (1683), 2 Show. 286 ; Skin. 104 ; 
89 E. R. 943. 

Annotations : — Apld. R. V, Warrington (1692), 12 Mod. Rep. 
22; Letsom r. Blckicy (1816), 5 M. & S. 144. Distd. 
Thompson v. Farden (1840), 1 Man. & G. 535. 

10. — .] — A replevin bond may be 

taken & assigned by any officer who has power to 
grant replevins ; — Held : one of the sheriffs of 
lx)ndon has such power, without his companion. 
Sc may therefore take, & assign, replevin bonds. — 
Thompson v. Farden (1840), 8 Dowl. 813 ; 1 
Man. Sc O. 535 ; 1 Scott, N. R. 275 ; 9 L. J. C. P. 
284 ; 4 Jur. 608 ; 133 B. R. 443. 

11 . Validity of writ directed to “ Sheriff 

of London.”] — A writ directed to the Sheriff of 
London is good, as the two sheriffs are but one 
officer. — C lutterbuck v. Wiseman (1832), 2 
Cr. Sc J. 213 ; 2 Tyr. 276 ; 1 L. J. Ex. 81 ; 149 
B. R. 92. 

12. Commencement of office — Date of taking 
oath.] — W ilkinson v. Salter, No. 383, post 

13. Election expenses — ^Excess of statutory allow- 
ance — Grounds for relief .] — Ex p. Bamberger 
(1909), 73 J. P. Jo. 337, D. C. 

14. Jurisdiction confined to London.] — Platt 
V. London (Sheriffs) (1550), 1 Plowd. 35 ; 75 
E* R. 57. 

Annotations : — Befd. Rigeway’s Case (1594), 3 Co. Rep. 52 a ; 
Marshalsea Case (1013), 10 Co. Rep. 08 b; Qrilfith v. 
Walker (1752), 1 Wils. 336 ; Alsept e, Eyles (1792), 2 
Hy. Bl. 108 ; Williams u. Mostyn (1838), 1 Horn. Sc H. 
217. Mentd. Admiralty Case (1609), 13 Co. Rep. 51 ; 
Harrison v. Burwell (1670), 2 Vent. 0; R. v. O’Connell 
(1843), 2 L. T. O. S. 248 ; Ford t>. Beech (1848), 11 Q. B. 
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Sect. 2 . — AppQvitmait atid quaUficaiiona : Sub-sect. 
5. Sects, 3, 4 d!: 6. Part II. Sect. 1 : Sub- 
sect 1.] 

Sub-sect. 6. — of FRANcmsES. 

See Part III, 


Sect. S.—UABIUTY FOR REFUSAL TO SERVE. 

15. SubpcBna In Chancery.] — ^A subpoena against 
one that will not take upon him the office of a 
sheriff of a city being chosen thereto. — Litchfield 
Baiuffs t?. Otely <1681), Oh. Gas. in Ch. 161 ; 
21 E. R. 89. 

16. Whether information lies.] — ^A.-G.'i;. Read, 
No. 2b, post. 

17. .] — R. V. Larwood, No. 26, post. 

18. .] — R. V. Shacklington (1735), Andr. 

201, n.; 95E. R. 362. 

Annotation Folld. R. V. Grosvenor (1743), 2 Stra. 1193. 

19. VThere civil remedy.] — R. v. Gros- 

VBNOR (1743), 2 Stra. 1193 ; 1 Wils. 18 ; 93 E. R. 
1 121. 

20. .] — The payment of the fine fixed by 

9 Geo. 1, c. 9, s. 3, to be discharged from serving 
the office of Sheriff of Norwich, does not exempt 
the person paying it for more than a year, unless 
the corpn. agree that he shall be discharged for a 
longer time. The ct. granted an information 
against the person refusing to take on him the office 
of sheriff because the vacancy of the office 
occasioned a stop of public justice, &, the year 
would be nearly expired before an indictment 
could be brought to trial. — R. v. Woodrow (1788), 
2 Term Rep. 731 ; 100 E. R. 393. 

^nno<<i4ion Mentd. R. t?. Thetford Corpn. (1807), 8 East, 
270. 

21. Payment of fine — Recovery.] — Indebitatus 
assumpsit will lie for a fine for not holding the 
office of sheriff. — York Corpn. v. Tounb (1699), 1 
Ld. Raym. 502 ; 5 Mod. Rep. 444 ; 87 E. R. 754. 

22. Validity of bye-law.] — The bye-law of 

the City of l^ndon, that the election of sheriffs 
shall be on Midsummer Day, or, in case of vacancy, 
on such day as the Ct. of Aldermen shall appoint, 
& that the person elected, being a freeman, shall 
not be discharged from serving the office unless 
he swear before the Ct. of Aldermen that he is not 
worth £10,000 & verify the oath by six compiu*- 
gators ; &; that if any firman so elected shall not, 
on being proclaimed on the hustings before the 
lord mayor do six aldermen, or, in the mayor’s 
absence, before eight aldermen, attend the next 
ct. & declare his acceptance of the said office, do 
give bond in £1,000 to perform it, he shall forfeit 
£400 to be recovered in the Mayor’s Ct. of the city 
is a good bye-law. — London City v. Vanacre, 
(1699), Garth. 480; Holt, K. B. 431; 1 Ld. 
Raym. 496 ; 6 Mod. Rep. 438 ; 12 Mod. Rep, 269 ; 

1 Salk. 142 ; 88 E. R. 1314. 

AnnotaHms Oonid. R. v. Saddlers* Co. (1863), 10 H. L. Cas* 
404._ReU. Hesketh v. Braddook (1766), 3 Burr. 1847* 
Mentd. City of London v. Wood (1701), 12 Mod. Rep. 669 ; 
Bosworth e. Heme (1738), Lw temp. Hard. 405 ; Vlntnera 
Cay. Paasey (1767), 1 Burr. 236 ; R. v. Westwood (1830). 

7 Bing. 1 ; j^tem Archipelago Co. v. R. (1853), 2 B. & B* 
856 ; London Joint Stook Bank v, London Corpn. (1875). 

1 C. P. D. 1. ; Mercer v, Denne, [1905] 2 Ch. 638. 

28 . Effect of payment.] — ^R. v. Woodrow, 

No. 20, ante. 

24. Mandamu8.]--R, v. Smyth (1868), 31 L. T. 
O. S. 170 ; 6 W. R. 720 ; 22 J. P. Jo. 68, Ex, Ch. 

25. Exemption from liability— Statutory dis- 


ability — Duty to remove.] — An information lies 
against a person for not taking upon him the office 
of sheiiff, although at'the time of his election he is 
under sentence of excommunication, do thereby 
rendered incapable of receiving the sacrament 
required by 26 Car. 2, c. 2 ; for it is incumbent 
on such person to remove the disability. — A.-G. 
V. Read (1678), 2 Mod. Rep. 299; 86 E. R. 
1083. 

AnnotaUona : — Bald. R. v. Larwood (1694), 1 Ld. Raym. 29 ; 

Evans v. Harrison (1762), Wilm. 130. 

26. .] — To an information for not 

serving the office of sheriff in a corpn. a plea setting 
forth Corporation Act, do then averring that deft, 
was at the time of his election a -Protestant Dis- 
senter, & had not received the sacrament within 
a year of which he gave notice to the electors, is 
bad. 

No body can be exempt from the office of sheriff 
but by Act of Parliament or letters patent {per 
Cur.). — R. v. Larwood (1694), 1 Ld. Raym. 29 ; 
Comb. 315 ; Skin. 574 ; 1 Salk. 167 ; 4 Mod. Rep. 
269 ; Garth. 306 ; 12 Mod. Rep. 67 ; 3 Salk. 133 ; 
91 E. R. 916. 

Annotations: — Confd. Evans v. Harrison (1762), Wilm. 130. 

Rild. City of London v. Vanacre (1699), 12 Mod. Uop. 270 ; 

H. V. Aldborough (1712), 10 Mod. Rep. 100; U. v. 

Grosvenor (1743), 1 Wils, 18; H. v. Walker (1817), 6 

M. & S. 277 ; 11. v. Westwood (1830), 7 Bing. 1. 

27. .] — To debt on a bye-law brought 

I by the Chamberlain of Ix)ndon in the Mayor’s Ct. 

of the City, against a person for refusing the office 
of sheriff the Ct. of King’s Bench, on the record 
being removed, will not permit a suggestion to be 
entered thereon, that deft, is a Dissenter & dis- 
abled by the statute from serving the office he not 
having received the sacrament, etc. — Bosworth v. 
Whiteman (1739), 7 Mod. Rep. 300 ; 87 E. R. 
1263. 

28. .] — A freeman of the city of 

London is elected one of the sheriffs, but refusing 
to take the office, on account of his being a Dis- 
senter, & as such not having received the sacra- 
ment according to the rites of the Church of 
England, within a year before his election, an 
action is brought against him for the penalty 
incurred by such refusal, & a judgment recovered. 
The action being brought in the Sheriffs’ Ct., a 
writ of error was brought in the Ct. of Hustings, 
where the judgment was affirmed. But deft, 
having obtained a special commission of errors, the 
judge’s delegates reversed both the judgments ; 
& on a writ of error in Parliament, this judgment 
of reversal was affirmed. — Harrison v. Evans 
(1767), 3 Bro. Pari. Cas. 466 ; 1 B. R. 1437 ; affq. 
S. C. sub nom. Evans v. Harrison, Wilm. 130. 
Annotations: — Mentd. Atcheson v. Everltt (1776), 1 Gowp. 

382 ; Kemp v. Wickes (1809), 3 Phillim. 264 ; A.-G. v. 

Bradlausb (1885), 14 Q. B. D. 667 ; Bowman v. Secular 

Soc., [1917] A. C. 406 ; Bourne v. Keane, [1919] A. O. 815. 

20. Property qualification conveyed away.] 

— W. P. made a secret conveyance of several 
estates to his daughter, who was married, do had 
a portion, do was jointured. He kept possession 
of the estates & the deeds, & afterwar^ by will 
devised these estates ; — Held : the devise good ; 
the conveyance being kept secret, do he continuing 
in possession of the estate. 

There was evidence that he made the conveyance 
to avoid being sheriff of London, by putting the 
legal interest out of himself, do thinking by that 
means he might swear to his want of qualification ; 
but it appeared he did not take the oath, but paid 


PART 1. SECT. 8. 

IS I. Whether information liu ,] — 
Where a sheriff, duly appointed, 


refuses to act or take the oath of office, 
the appropriate remedy Is by informa- 
tion ex officio or Indiotoient, do a man- 


damus will not be granted. — R. v. 
PABKBR-HUTOHINSON, R. V. GXRRARI) 
(1891), 32 L. R. Ir. 142.— IR. 
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the fine for not serving the office. — B irch v. 
BLAOBA.VB (1766), Amb. 264 ; 27 B. B. 176, L. 0. 


Annotations: — Oonsd. Cecil v. Butcher (1821). 2 Jac. & W. 
566. Reid. Doe d. Roberts e. Roberts (1819). 2 B. & Aid. 
367 ; (proves v. Groves (1829), 3 Y. & J. 183 ; C!hlld6rs e. 
Childers (1867), 26 L. J. Ch. 643 ; Re Way’s Trusts (1864), 
2 De Q. J* & Sm. 366. 


Sect. 4.-~TENURE OF OFnCE. 

See Sheriffs Act, 1887 (c. 55), s. 3 (2) (3). 

30. Continuance until notice of discharge.] — 
Boucher v, Wiseman, No. 40, post. 

31. Effect of succession to peerage — Office not 
determined.] — Succession to a peerage tempore 
parlianientii does not detennine the office of sheriff. 


— ^Mordant*s Case (1583), Cro. Eliz. 12 ; 78 
B. B. 278. 

32. Effdbt Of death of one of two sheriffs — 
Bight of other sheriff to act.] — Jones v. Pugh 
(1691), 2 Salk. 465 ; 91 B. B. 401 ; svb now. 
Jones v. Bew, Carth. 213 ; 4 Mod. Bep. 16 ; 12 
Mod. Bep. 10 ; sub nom. Jones v. Bean, 1 Show. 
288. 

Annotations /—Befd. Trolawny t). Winchester (Bp.) (1757). 
1 Burr. 219 ; Bell v. Holtby (1873), L. R. 15 Eq. 178. 


Sect. S.—RIGHrS AND IJUtBEITlES. 
Powers, duties d& liabilities.]— Part V., post. 
Disqualifications.]— aSVo Part IV., Sect. 1, post. 


Part li. — Under-Sheriffs, Deputies, Bailiffs and Officers. 


SECT. 1.— UNDER-SHERIFFS. 

Sub-sect. 1. — Nature op Office. 


33. SherllPs deputy.] — Norton v. Simmes (1614), 
Hob. 12 ; Moore, K. B. 856 ; 80 B. R. 163. 
Annotations: — Consd. Hooper v. Lane (1857), 6 H. L. Cos. 
443. Retd. Hutchins v. Player (1663), O. Brldg. 272 ; 
Parker r. Kett (1701), 1 2 Mod. Rep. 466 ; Samuel v. Evans 

S , 2 Term Rep. 569 ; Short v. Hubbard (1824), 9 
, 0. P. 667. nentd. Lane v. Cotton (1701), 12 Mod. 
Rep. 472 ; Idltchel ». Reynolds (1711), 1 P. Wms. 181 ; 
Chesman v. Nalnby (1727), 2 Stra. 739 ; Fltz-patrlck t\ 
Strong (1727), Glib. Ch. 251 ; Layng u. Paine (1745), 
WlUos, 571 ; Camden r. Anderson (1798j, 1 Bos. & P. 
272 ; Kerrlson v. Cole (1807), 8 East, 231 ; Collins v. 
Gwynne (1831), 5 Moo. & P. 276 ; WalUs v. Day (1837), 
6 L. J. Ex. 92 ; Payne v. Brecon Corpn. (1858), 3 H. & N. 


34. Must act in name of high sheriff.] — Though 
an under-sheriff must act in the name of the 
iiigh sheriff, because the writs are directed to 
the high sheriff, & for other particular reasons; 
yet any other deputy may act either in his own 
name or the name of his principal (Holt, C.J.). — 
Parker v. Kett (1701), 1 Salk. 95 ; Holt, K. B. 
221; 1 Ld. Raym. 658; 12 Mod. Rep. 467; 
1 Com. 84; 91 E. R. 88. 

Annotations R. v. Lisle (1738), Andr. 163: 

Andrews v. Emmot (1788), 2 Bro. C. C. 297 ; Moimtfora 

r. Gibson U 804), 4 East, 441 ; R. r. Bedford Level Corpn. 

(1805), 6 East, 356 ; Langley u. Sneyd, Alcock v. Sneyd 

(1822), 7 Moore, C. P. 165 ; WooUey v. Clark (1822), 

1 Dow. 8c Hy. K. B. 409 ; Doe d. NoweU v. Roako (1825), 

2 Bing. 497 ; Doe d. Hornby v. Glenn (1834), 3 Nev. « 

M. kTb. 837 ; Thomson r. Harding (1853), 2 E. & B. 630; 

Bridges v. Garrett (1869), L. R. 4 C. P, 580. 

35. Authority to execute writ — Directed to 
sheriff.] — ^A writ on the Statute of Northampton, 
directed to the sheriff by his name of office, may 
be executed by the under-sheriff. — Levett v. 
Farrar (1693), Cro. Eliz. 294 ; 78 E. R. 647. 

36. Authority to execute deeds — ^Assignment of 
lease taken In execution.] — ^Where an assignment 
of a lease by deed, taken in execution, was made 
in the name & under the seal of office of the 
sheriff, by A., acting as under-sheriff; — Held: 
such assignment was sufficiently proved, without 
pro'Wng, further the appointment of A. as under- 
sheriff, he had power by deed to execute deeds 
m the name of the sheriff. — Dob d. Jambs v. 
Brawn (1821), 6 B. & Aid. 243 ; 106 E. R. 1181. 

— ^Rm. Doe d, Bowley e. Barnes (1848), 8 

Q. B, 1037 ; Wood v, Rowdlfle (1846), 6 Hare. 1 83. 

87, Bill of sale.] — Assignment by the 


sheriff proved by the bill of sale of the under- 
sheriff, without proof of the authority by the 
sheriff to the under-sheriff. — ^WOOD v. Row- 
CLIFFE (1846), 6 Hare, 183 ; 11 Jur. 707 ; 67 
E. R. 1132 ; on appeal (1847), 2 Ph. 382, L. C. 
Annotations : — Mentd. Carrington v. Pell (1849), 3 De G. & 

Sm. 512 ; Daniell v. Daniell (1849), 3 De G. & Sm. 337 ; 

Gobind Chimder Sein v. Ryan (1861), 15 Moo. P. C. C. 

230 ; Lamb t). Attenborough (1862), 1 B. & S. 831 ; 

Baines v. Swainson (1863), 4 B. & S. 270 ; Colo v. North 
• Western Bank (1875), L. R. 10 C. P. 354 ; Lowther v. 

Harris, fl927) 1 K. B. 393. 

38. Duty on death of high-sheriff.] — ^An under- 
sheriff, if the sheriff should die during his year of 
office, is responsible, under Estreats Act, 1716 
(c. 15), s. 8, for the execution of the office of 
sheriff until another is appointed, to the same 
extent as if he were the sheriff ; &, consequently, 
an action for money had & received will lie against 
him or his exors. to recover the proceeds of a sale 
of goods taken in execution imder a writ of fi, fa. 
before the death of the sheriff. — Gloucestershire 
Banking Co. v. Edwards (1887), 20 Q. B. D. 
107 ; 57 L. J. Q. B. 51 ; 58 L. T. 463 ; 36 W. R. 
110; 4T. L. R. 112, C, A. 

39. Proof of office — Acting under-sheriff sign- 
ing as under-sherlfl.] — Jury Act, 1825 (c. 60), 
8. 46, imposes penalties upon “ the sheriff or under- 
sheriff,” for an improper insertion or omission of 
names from the special jury list. In an action 
for such penalties, the declaration describing 
deft, as being “ the acting under-sheriff,” it was 
proved that deft, was the person who in the 
county acted as under-sheriff, so far as receiving 
writs, making returns, appearing in public, etc. ; 
but that a Mr. T. was the appointed under-sheriff, 
pursuant to Lighting & Watching Act, 1833 
(c. 90), s. 5. It also appeared that deft, had on 
one occasion signed his name as under-sheriff, 
although he stated at the same time that he was 
not the under-sheriff, but that Mr. T. was, & in 
-an affidavit had stated himself to be the acting 
under-sheriff ; — Held : there was no evidence of 
deft.’s liability, & pltf. was proper^ nonsuited. — 
WiLUAMS V. Thomas (1849), 4 Bxch. 479 ; 7 
Dow. & L. 177 ; 19 L. J. Ex. 50 ; 14 L. T. O. S. 
182; 13J. P.781; 164 B. R. 1301. 

Powers dc liabilities.]— 566 Part V., post. 
Disqualifications.]-— 566 Part IV., Sect. 2, post. 


PART I. SECT. 4. 

I. Coti4<nu4itlc< until notios of discharge.} — Botopord v. HbndxASON (1860), 9 N. B. R. (4 All.) 516,— CAN, 
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SeeL 1. — Under-eheriffa: 2. 8ects*2&B, 

PaH III.] 

Sub-sect 2. — ^Appointment and Tenure 
OF Office. 

See Sheriffs Act, 1887 (c. 55), ss. 23, 27. 

40. Validity of condition in appointment — 
Restraint of powers.] — The office of sheriff con- 
tinues until he has regular notice of his dischaige. 

In the appointment of under-sheriff, an exception 
that he shs^ not meddle with writs above such a 
value, is repugnant & void. — ^Boucher v. Wise- 
man (1595), Cro. Eliz. 440 ; 78 E. R. 680. 
AnnotaHons : — Mentd. Hawkins v. Cutts (1622), Hut. 49 ; 

Bailv V. Bunning (1666), 2 Keb. 32. 

41. .] — Norton r. Simmbs, No. *33, 

anU. 

42. .] — Chamberlaine v. Goldsmith 

(1609), 2 Brownl. 280 ; 123 E. R. 942. 

48. Validity of promise to withdraw candida- 
ture.] — ^A promise, by one of two candidates for 
the office of under-sheriff, in consideration that 
the other will desist, is good. — ^Parker v. Brown 
(1621), Cro. Jac. 612 ; 79 E. R. 522. 

44. One only may be appointed — Validity of 
inquisition before two.] — An inquisition taken 
before two under-sheriffs extraordinary set aside, 
for the high sheriff can appoint no more than one 
under-sheriff extraordinary. — Denny v. Trapnell 
(1768), 2 Wils. 378 ; 95 E. R. 872. 

Annotation R. v. Sheffield Ry. (1839), 11 Ad. & El. 

194. 

46. Tenure of office — ^Determinable at pleasure 
of sheriff.] — Norton v. Simmes, No. 33, ante* 


Sect. 2. — ^DEPUTIES. 

See Sheriffs Act, 1887 (c. 65), ss. 24-27. 

46. Appointment need not be by deed.] — A 
deputy may be appointed without deed ; but an 
assignee cannot. — Clecott v. Dennys (1687), 
Cro. EUz. 67 ; 78 E. R. 327. 

47. Who may appoint — Under-sheriff — On exe- 
cution of writ of inquiry of damages.] — Wallace 
V. Humes (1740), Barnes, 231 ; 94 E. R. 891. 

4g. .] — Davis v, Skyllins (1741), 

Barnes. 232 ; 94 E. R. 891. 

49. Authority of deputy — IVhere sheriff re- 
quired to act in person — ^Execution of writ.] — 
Writs, viz. of partition, which command a sheriff 
to do an act in his own person, cannot be executed 
by deputy ; & the fact may be inquired into 
before the return is filed. — Clay’s Case (1582), 
Cro. Eliz. 10 ; 78 E. R. 276. 

60. Exercise of ministerial functions of 

sheriff.] — The sheriff may execute an accedaa ad 
curiam by his bailiff, although the words of the 
writ require his personal attendance. The minis- 
terial office of a sheriff may be exercised by deputy. 
The execution of writs oftm varies from the literal 
direction of them. — ^Lacy v* Harris (1672), 
Preem. K. B. 62 ; 89 E. R. 41. 

Effect of delivery of writ to deputy.] — See Exe- 
cution, Vol. XXI, pp. 440, 441, Nos. 239, 240. 


Sbct. 3.— bailiffs AND OFHCERS. 

See Sheriffs Act, 1887 (c. 55), ss. 26, 27. 

61. Nature of offlce.]-^If a sheriff’s officer takes 
money from a person colore officii for anything 
done in the course of his duty, & to which money 
he is not entitled by law, an action lies against 
the sheriff, though there is no evidence of the 
mon^ comii^ to his hands. The office of a 
sheriff’s bailiff is particular & personal, & there 
can be no such thing as partnership between two 
such officers, so as that the act of one shall bind 
the other ; beside, the principle of law in torts 
is against it. — Jons v. Perchard (1794), 2 Esp. 
507 ; 170 E. R. 436, N. P. 

52. Who may be appointed — Infant.] — Semble: 
an infant cannot be a bailiff or sheriff’s officer. — 
CucKSON V. Winter (1828), 2 Man. & Ry. K. B. 
313: 6 L. J. O. S. K. B. 309. 

53. Indemnity to sheriff — Construction.] — 
Stoughton v. Day (1647), Aleyn, 10 ; Sty. 18 ; 
82 E. R. 887. 

Annotations : — Distd. Weston v. Mason. Weston v. Chapman 

(1765). 3 Biut. 1725. Mentd. Arlington v. Merrloko (1672). 

2 Saund. 411 ; Wright v. RnsseU (1774). 3 Wlls. 530; 

Barclay v. Lucas (1784), 1 Term Rep. 291, n. 

54. .] — ^Weston v. Mason, Weston 

V. Chapman (1765), 3 Burr. 1725 ; 97 E. R. 1067. 
Annotation : — Befd. Adamson v. Jarvis (1827), 4 Bing. 66. 

55. Validity.] — It is not contrary to the 

policy of the law, that the sheriff should stipulate 
with his bailiff, as the price of the latter’s office, 
that he shall indemnify the sheriff against the 
responsible consequences of his, the sheriff’s, office, 
arising out of the bailiff’s acts, proper as well as 
improper. 

Covenant by bailiff, & sureties, to sheriff, on 
his appointment, to give regular instructions for 
return of all process, to pay the costs of defending 
any action, or prosecuting or opposing any motion, 
concerning any matter, wherein the baihff should 
act, to indemnify the rfieriff & under-sheriff from 
all damages, loss, costs, & charges, sustained, etc., 
by reason of any return to any writ, etc., made by 
the sheriff at the request of the bailiff ; & from 
&; against all actions, costs, etc., for or by reason 
of the executing, not executing, returning, or not 
returning, or misretuming, of any writ, etc., or 
any other cause whatsoever, occasioned by the 
act or default of the bailiff. A warrant on a writ 
of fi, fa., was directed to the bailiff, which the 
sheriff was ruled to return ; several application^ 
were made by the sheriff to the ct., with a view 
to his obtaining time & indemnity, in which 
expenses were incurred ; & finally, as correctly 
instructed by the bailiff, he returned nulla bona, 
for which an action was brought against the sheriff, 
& costs were incurred therein ; — Held : the bailiff 
& sureties were liable to remunerate dc indemnify 
the sheriff ; the covenant extending, not only 
to the consequences of wrongful, but of rightful 
acts of the bailiff. — ^Parebrotheb v. Worsley 
(1831), 1 Cr. & J. 649 ; 1 Tyr. 424 ; 9 L. J. O. 8. 
Ex. 166 ; 148 E. R. 1641. * 


PART II. SECT. 1, SUB-SECT. 2. 

a. Evidence of appointment — Acting 
in capacity of sheriff . \ — Where the 
affidavit Indorsed on a sherill’s deed 
of land sold under execution, as to 
the regularity of the proceedings, 
pursuant to 4 Will. 4. o. 22. appears 
to have been made by the deputy 
sheriff :—Held : the authority of such 
deputy may be proved by evldenoe of 
his acUng in that capacity, although 
his appointment was under a written 
deputation, which is not produced. — 
Dos d. Barlow e. Hattield (1841), 
t Ken, 417.— CAN, 


PART II. SECT. 2. 

b. AuthorUy of deputy — Exercise of 
office of bailiff. }^lt was objected that 
the father of the person who acted as 
bailiff was the duly appointed bailiff, 
Sl the son had no authority to act for 
him: but the evldenoe showed that 
the father being an aged man. the son 
was in fact the acting bailiff, Sc was 
clearly recognised Sc treated as such 
by the plaintiff’s attorney. — Douoall 
V. Waddell (1877), 28 O. P. 191.— 
CAN. 

e. Bond for performance of duty 
--Agreement for extemicn of time,}— 


Hamilton v. Anderson (1846), 2 
U. C. R. 452.— CAN. 

PART II. SECT. 8. 

d. Sureties — Release — By failure 
of t^neipal to execute covenant .] — 
Held! the surety of a division ot. 
bailiff under C. S. U. C. o. 19, s. 25. is 
not relieved from liability under his 
covenant by neglect of his principal 
to execute such covenant. — ^MiLLBit v, 
Tunis (1860), 10 C. P. 423.— CAN. 

t. Appointment for particular pro- 
cess ,] — 'An appointment by the 
Bheraf, under 22 Vlot. c. 5, s. 2, of a 
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66. Bailiff ot borough court — Not necessarily 
bailiff of borough.] — ^Watkins v. West, No. 729, 
post. 

57. Right of one to act alone — Charter providing 
for appointment of two.] — Where two bailiffs are 
to be chosen by charter, & one only is chosen, the 
latter cannot act alone. — R. v. Smart (1768), 4 
Burr. 2241 ; 98 E. R. 168. 

68. .] — ^By charter of Queen Eliza- 

beth the corpn. of Bath elected annually from its 
own body two persons to be bailiffs for one whole 
year. The charter also gave to the corpn. the 
franchise of a gaol, & directed that the bailiffs 
should be keepers of it. 

Since Municipal Corporations Act, 1835 (c. 
76), che town cotincil has only appointed one 
bailiff. 

On application for a mandamus to the bishop 
to licence the appointee of the town council : — 
Held : a single bailiff was well appointed by the 
town council ; such bailiff was the keeper of the 
gaol within Prisons Act, 1839 (c. 56), s. 15. — R. 
V. Bath & Wells (Bp.) (1843), 5 Q. B. 147 ; 
Dav. & Mer. 173 ; 12 L. J. Q. B. 324 ; 1 L. T. 
O. S. 337 ; 7 J. P. 478 ; 7 Jur. 766 ; 114 E. R. 
1204. 

Annotations: — field. Hammond v. Peacock (1847), 1 Exch. 

41 ; li. V, Lancaster (1847), 10 Q. B. 962. 

59. Right to appoint deputy.] — The sheriff’s 
bailiff cannot make a deputy (Patteson, J.). — 
Jackson v. Hill (1839), as reported in 10 Ad. & 
El. 477 ; 113 E. R. 181. 

60. Duty to attend sessions — Summoning Jury.] 
— The bailiffs of the liberty had regularly attended 
quarter sessions, & made returns of the jurors 
resident within the liberty : — Held : the bailiff 
of the liberty was bound in obedience to the pre- 


cept of the sheriff, to summon the jury within the 
liberty, to at^nd quarter sessions. 

The ct. of quarter sessions made an order, that 
A. &> the acting bailiff of the lordship of H. be fined 
£10 for refusing contrary to the duty of his office, 
& to ancient usage, to summon the jury from the 
lordship to attend at quarter sessions, he, A. 
having been duly required so to do by warrant 
from the sheriff : — Held : this order was good, 
although it did not appear that the bailiff was 
summoned to attend at sessions, it being his duty 
to do so without summons. — R. v. Jabam (1825), 
4 B. & C. 692 ; 7 Dow. & Ry. K. B. 163 ; 3 Dow. 
& Ry. M. C. 361 ; 107 E. R. 1218. 

61. Sureties — Discharge only with consent of 
sheriff & other sureties.] — ^Martin v. Wenham, 
No. 661, post* 

62. Action by sheriff — Delivery of war- 

rant to sheriff.] — In a declaration of covenant 
brought by a sheriff against a surety for one of 
his officers, who had not arrested a person under 
their warrant, it is necessary to aver that the 
warrant was delivered by the sheriff to such 
officer ; & it seems that such warrant should 

have been directed to him. — Des Anges v. Priest- 
ley (1819), 3 Moore, C. P. 246. 

Liability of sureties.] — See Guarantee, 

Vol. XXVI., pp. 85, 161, Nos. 596, 1210. 

Duty to return mandamus.] — See Crown Prac- 
tice, Vol. XVI., p. 337, No. 1573. 

County court bailiffs.] — See County Courts, 
Vol. XIII., pp. 450, 451, 453-455, Nos. 21-25, 
35-54. 

Bailiffs of franchises.] — See Part III., post 

Bailiffs appointed to levy distress.] — See Dis- 
tress, Vol. XVIII., pp. 330-333, Nos. 636-675. 

Disqualifications.] — See Part IV., Sect. 2, post. 


Part of Franchises. 


See Sheriffs Act, 1887 (c. 55), ss. 34, 35. 

68. Qualification — Sufficiency of residence.] — 
Deft, having prior connections with a borough 
town, previous to his election to the office of bailiff, 
for which residence is a necessary qualification, 
took a house at firstTor four years, but afterwards, 
at his landlord’s request, for one, & slept there one 
mght before the election, & did not return again 
for near a month afterwards, when he stayed two 
days, but retained possession of liis house under 
his lease the whole time : the taking of tlie house 
appearing to the ct. to be bond fide : — Held : a 
sufficient legal residence to satisfy the qualification 
^quired.— R. v. Sargent (1793), 5 Term Rep. 
466; lOlB. R. 262. 


AnmiatiptM R. v. Richmond (1796). 6 Tei 

o ?>* oo®* Whithorn v, Thomas (1844), 14 L. 

^2,’ Gaaendro Mohun Tagore v. Rajah Jnttond 

64, .] — ^ information in natu 

Of quo warranto panted in order to try wheth 
in a borough previous to an electi< 
wuich reqjuired residence were bond fide, or no 
R appearing that deft., though in treaty for 
borough, had only hired lodgin 
tnere, & had resided there a very few nights 
his journey to & from other places.—R. v. Ric 


MOND (Duke) (1796), 6 Term Rep. 560 ; 101 

E. R. 703. 

Annotation-: — Hentd, Whithorn v. Thomas (1844), 7 Man. 
&G. 1. 

65. Election.] — R. v. Thornton (1803), 4 
East, 294 ; 1 Smith, K. B. 109. 

Annotation : — fi^. R. r. Devonshire, R. v. Willyams (1823), 
1 B. & C. 609. 

66. Issue of quo warranto.] — R. v. Ran- 

dall (1847), 11 J. P. Jo. 421 ; subsequent proceed- 
ings, sub nom. R. v. Aldborouoh Burgesses, 11 
J. P. Jo. 438. 

67. Entry into liberty — By sheriff’s officer — 
Action by bailiff.] — The baiUff of a liberty need 
not state his title specially in an action against 
a sheriff’s officer for entering his bailiwick. — 
Carey V. Calleis (1692), 1 Show. 367 ; 89 E. R. 
615 ; »ub nom. Cary v. Callice, Comb. 198. 

0g, Application to commit .] — Ex p. 

Carpenter (1759), 1 Dick, 334 ; 21 B. R. 297. 

69. Liability — For acts of servant.] — Where a 
servant of a bailiff of a franchise was sworn to serve 
a process, & by deputation from the bailiff he 
ought not to have served a process, but to such a 
sum ; & he serves a process of a greater sum with- 
out any warrant, & aiter levies the money, & parts 
with it ; the bailiff shall be chargeable. — ^A non. 
(1627), Het. 12 ; 124 B. R. 302, 


that Aot, 8c is invalid. A sheriff has be actually in his custody. — R. v. 
no authority to constitute a special Rtan (1863), 4 Nfld. L. R. 758. — 
bailiff to execute a writ until the writ NFLD. 
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70. For escape — Prisoner delivered to 

sheriff.] — The bailiff of a liberty who has the return 
& execution of writs is liable to an action of debt 
for an escape, if he remove a prisoner taken in 
^ecution to the county ^aol, situate out of the 
liberty, & there deliver him into the custody of 
the sheriff. 

Instead of delivering the prisoner into the 
custody of the sheriff, he should have kept him 
within his own bailiwick ; & then he should have 


made his return to the sheriff, which the sheriff 
would have returned to this ct. Deft, receives 
all the profits arising from the execution of writs 
within his privilege. A; therefore he is liable to 
all the disadvantages attending it (Gbosb, J.). — 
Boothuak V. SuBRY (Eabl) (1787), 2 Term Bep. 
6 ; 100 B. R. 3. 


Annotations : — Oonid. Oontant v. Chapman (1842), 2 Q. B 
771. Retd. JaokBon v, T^lor (1836), 2 Har. & W. 135 ; 
Platel 17. Dowse (1838), 5 ^tt, 549. 


Part IV. — Disqualification of Sheriffs and Officers 


Sect. 1. ---SHERIFFS. 

See Sheriffs Act, 1887 (c. 55), g. 17. 

71. Whether eligible as Member of Parlia- 
ment.] — Abingdon Borough Case (1775), 1 Doug. 
El. Cas. 419. 

Annotation : — Retd. Northallerton Borough Case (1869), 
lO’M.&H. 167. 

72. For another county.] — Southamp- 

ton Town Case (1778), 4 Doug. El. Cas. 87. 

73. Whether eligible to act as magistrate.] — 

1 Mary, sess. 2, c. 8, s. 2, which provides that no 
person exercising the office of sheriff of any county 
shall use or exercise the office of justice of the peace 
by force of any commission or otherwise, in any 
county where he shall be sheriff, di ring the time 
of his exercising the office of sheriff, has not been 
affected by any subsequent addition to the duties 


of justices of the peace, Sn continues to disqualify 
a justice from acting as such while he holds office 
as sheriff. — p. Colville (1875), 1 Q. B. D. 133 ; 
46 L. J. M. C. 108 ; 24 W. R. 468 ; »ub nom. 
Ex p. Derbybhirb Sheriff, 39 J, P. Jo. 781. 


Sect. 2.— UNDER-SHERIFFS AND OFFICERS. 

Disqualification from holding license to retail 
intoxicating liquor .] — See Beerhouse Act, 1830 
(c. 84), s. 2 ; Refreshment House Act, 1880 (c. 27), 
s. 8 ; Licensing (Consolidation) Act, 1910 (c. 24), 
8. 35 (1). 

Exemption from Jury service .] — See Juries Act, 
1870 (c. 77), s. 9, sched. 


Part V. — Powers, Duties, and Liabilities. 


Sect. l.-^SHERDFF AS CONSERVATOR OF 
THE PEACE. 

See Sheriffs Act, 1887 (c. 55), s, 8. 

74. Duty to preserve peace of county — 
Recovery of expenses.] — The sheriff is bound to 
preserve the peace of the county. If he is put 
to any extraordinary expense in this way let him 
represent the matter when he passes his accounts 
in the Exchequer, or directly to His Majesty’s 
Govt. (Laurence, J.). — ^Wathen v. Sandys 
(1811), 2 Camp. 840 ; f70 E. R. 1279. 

75. ^ht to carry arms.] — The sheriff or any 
of his ministers may for the better execution of 
justice carry with them offensive or defensive 
weapons, & are not restrained by the general pro- 
hibition of 33 Hen. 8, c. 8. — Seint John’s Case 
(1592), 5 Co. Rep. 71 b ; 77 E. R. 182 ; avb nom. 
Gard:p:n£b’8 Case, Cro. Bliz. 821. 

Annotations: — ^Refd. Terry v. Huntington (1668), Hard. 
480 ; Qold8wain*B Oase (1778). 2 Wm. Bl. 1207. Mentd. 
R. V, Burnaby (1703), 1 Com. 131 ; Ex p. Higgins (1843), 
10 Jur. 838. 

76. .] — ^Abmes Case (1698), Poph. 121 ; 

70 E. R. 1227. 

Annotations R. v. Wigan (1749), 1 Wm. BI. 47; 

Brtetol Riots (1832), 3 State Tr. N. S. 1 ; PhllllpB v. Byre 
(1870), 10 B.&S. 1004. 

77. Right to call on posse oomitatus.] — ^The 
sheriff by this writ may resist them who would 
do waste ; dt, if necess^, may arrest them, or 


make a warrant to others to do it, or he may take 
the posse comitattis to help him. — Poliamb’s Case 
(1601), 6 Co. Rep. 116 b ; 77 E. R. 235. 

Annotation :— Reid. Miller v, Knox (1838), 4 Bing. N. 0. 
674. 


Sect. 2.— RIGHTS AND DUTIES OF SHERIFFS 
AT ASSIZES. 

See Sheriffs Act, 1887 (c. 65), s. 9. 

78. Duty to attend.] — Ex p. Fernandez, No. 
5, ante. 

79. Penalty for default.] — R. v. Tich- 

borne (1892), TimeSy Dec. 7. 

80. Duty to execute orders of court.] — Ex p. 
Fernandez, No. 5, ante. 

81. Right to depute to proper person.] — 

As in Children Act, 1908 (c. 67), there is no person 
specifically charged with the duty of admi^ter- 
ing the pimishment of whipping in the case of 
a child convicted on indictment & ordered ft be 
whipped & sentenced to detenton in a place of 
detention, the duty devolves upon the sheriff as 
the officer who has the general duty of executing 
the orders of cts. of justice. The sheriff, may, 
however, depute the performance of this duty 
to a proper person. — R. v. Lydford, [1914] 2 
K, B. 378 ; 83 L. J. K. B. 689 ; 110 L. T. 781 ; 


PART V. SECT. 2. 

80 1. Duty to execute orders of court.] 
— It is a contempt of the Ct. of King’s 
Bench, punishable by fine, for a sheriS 
not to oairy Into ofleot a sentence 


pronounced by the Ot. of Over & 
Terminer; they will act on the informa- 
tion of one of the judges of the ot., 
& will tine on such information. The 
sioknesB of the criminal. Sc that it 
wonld cause his death, is no jnstifloa- 


tion for the sherlfl not acting. Sc oatry- 
Ing it into offeot; he should have 
applied to the Lord Lieutenant, or the 

J udges. — R. V. Kbbons (1799), Rowe, 
197.— IR. 
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78 J. P. 213 ; 30 T. L. B. 349 ; 68 Sol. Jo. 363 ; 
24 Cox, C. O. 142 ; 10 Or. App. Bep. 62, 0. O. A. 

82. Right to address grancf Jury — Contempt of 
court.] — Re Surrey Sheriff (I860), 2 F. & F. 
234, N. P. 


Sect. 3.-~RIGHTS AND DUTIES OF SHERIFFS 
AS TO JURIES. 

See^ generally^ Juries, Vol. XXX., pp. 209 
et seq. 

Rights as to summoning of Jury.] — See Juries, 
Vol. XXX.. p. 214, Nos. 16-18. 

Jury for assessment of compensation under 
Lands Clauses Acts.] — See Compulsory Purchase 
OF Land, Vol. XI., pp. 203-211, Nos. 823-961. 


Sect. 4.~RIGHTS AND DUTIES OF SHERIFFS AT 
ELECTIONS. 

See, generally. Elections, Vol. XX., pp. 1 
et seq. 

83. Right to act as returning officer — Con- 
stituency comprising more than one borough — 
Sheriff of county borough having smaller popula- 
tion.] — The borough of Carmarthen was by a 
Charter of 1764, created a county of itself. From 
early times it had been a parliamentary borough & 
down to 1832 had returned a Member to Parlia- 
ment. By the Representation of the People Act, 
1832 (c. 45), the borough of Llanelly was ap- 
pointed to share with the borough of Carmarthen 
in the election of a Member of Parliament for 
Carmarthen. The writ for the election of such 
member continued as before to be directed to the 
sheriff of the county of the town of Carmarthen. 
In 1913, Llanelly became a municipal borough. 
According to the last census, taken in 1911, the 
population of Llanelly exceeded in number that 
of Carmarthen, Sc upon that ground the town 
clerk of Llanelly claimed to be entitled to receive 
from the revising barristers for Carmarthen & 
Llanelly the revised lists of voters for the boroughs 
contending that under Redistribution of Seats 
Act, 1885 (c. 23), s. 12 (4), the mayor of Llanelly 
was the person to whom the writs of election ought 
to be directed : — Held : by the common law the 
sheriff of Carmarthen had the right to act as re- 
turning officer, his right was not taken away by 
Municipal Corporations Act, 1882 (c. 60), s. 244 
& Redistribution of Seats Act, 1885 (c. 23), s. 12 (4), 
inasmuch as they did not apply to boroughs which 
were counties of themselves & consequently the 
town clerk of Carmarthen was the person entitled 


to recei^ the revised lists of voters. — R. v. 
Richards, R. v. Williams, [1915] 3 K. B. 402 ; 
80 J. P. 33 ; 31 T. L. R. 581 ; steh nom. R. v. 
Richards, R. v. Williams, Ex p. Llanelly 
CORPN., 84 L. J. K. B. 2217 ; 113 L. T. 977, C. A. 

84*. Duty to return precept.] — Semble : it is 
the sheriff’s duty to return the precept. — WEBB 
V. Smith (1838), 4 Bing. N. 0. 373 ; 1 Am. 145 ; 
6 Scott, 147 ; 7 L. J. C. P. 191 ; 2 J. P. 300 ; 132 
E. R. 830. 


Sect. 5.— JUDICIAL FUNCTIONS OF SHERIFF. 

See Sheriffs Act, 1887 (c. 55), s. 18. 

Assessment of compensation under Lands Clauses 
Acts.] — See CJompulsory Purchase of Land, Vol. 
XI., pp. 203-211, Nos. 823-961. 


Sect. 6.— execution OF PROCESS. 

Sub-sect. 1. — In General. 

See, generally. Execution, Vol. XXI., pp. 415 
et seq. ; R. S. C., Ords. 42, 43, r. 14. 

85. Nature of sheriff’s duty.] — The duty of 
a sheriff in respect of executing the writs of fi. fa., 
etc., sent to him by the clerk of the peace after 
each quarter sessions, with the roll of fines & 
amerciaments for the purpose of levying the 
same, is not purely mimsterial ; &; as it is his duty 
to ’attend sessions, he is not necessarily free from 
blame if he executes a writ according to the roll 
in a case in 'which a fine has been paid. — ^Wildes 
V. Morris (1852), 22 L. J. M. 0. 4 ; 20 L. T. O. S. 
140 ; If) Jur. 1115 ; sab nom. Morris v. Wildes, 
17 J. P. 119 ; mb nom. Wyles v. Morris, 1 W. R. 
65. 

86. .] — (1) The sheriff had, in hk office, 

two writs issued at different times against B. : 
one at the suit of A., which, for cert^n reasons 
of form, was invalid ; the other at the suit of Jj.. 
which was a valid writ. Warrants were granted 
on both writs; B. was arrested on A.’s writ. B. 
applied for his discharge, & on the hearing before 
a judge, the sheriff claimed to detain B. on L.’s 
writ. The judge ordered hLs discharge. In an 
action for negligence brought by L. against the 
sheriff, the direction given to the jury was, that 
there had been no arrest at L.’s suit ; that the 
judge’s order discharging B. from custody was no 
justification to the sheriff ; that whether the 
sheriff had acted negligently in arresting B. on 
A.’s invalid writ was a question of fact. Sc also 
that the jury must say whether the sheriff knew, 
or without negligence might have known that 


PART V. SECT. 4. 

f. lAabUUv for false return — Neces- 
sity for proof of malice.)— S tiles v. 
Gil^^ 1859), 9 N. B. R. (4 All.) 

PART V. SECT, 6, SUB-SECT. 1. 

g. Service of process,] — The pro- 
of the ot. oan only be servea by 

the sheriff or his offloers. — Whitehead 
«. FOTHBRQILL (1830), Dra. 200.— 

OAN. 

„ h. .1— Tobin v. English (1850), 

3 Nild. L. R. 160.— NFLD. 

k. Necessity to produce warrant .] — 
In trespass against a sheriff lor seising 
goods in execution It Is not enough to 
call the bailiff who made the selsure, Sc 
by him that he had a warrant, 
without producing it or satisfactorily 
exonslng its non-produotion. — ^L owbs 
V. JABVia (1889), 5 O. S. 184.— OAN. 


l. Fonn of execution.] — R. v. 
Robkkts (1895), 27 N. S. R. 381.— 

CAN. 

m. Proceeds of execution in hands of 
Oieriff— Retention to satisfy execution 
again^ person entitled.] — The ot. will 
not order the sheriff to retain in his 
hands money which he has levied on 
an execution at the suit of pltf., in 
order to satisfy an exwution affauwt 
pltf. at the suit of one of defts. in the 
sheriff’s hands at the same thne.— 
Bradley v. Hopley & Gault (1828), 
1 N. B. R. (Chip.) 147.— CAN. 

n. Bight of prior creditors 

to interest,]— A sheriff made money 
upon a number of writs against the 
same debtor. & held it durfiig a con- 
test between the various execution 
ore^tors for priority i—Held : the 
oredltors obtaining priority were not 
entitled to interest upon their respeotiye 

out Of the fund.— BURNHAM V. 


Walton (1886), 3 Man. L. R. 204.— 

CAN. 


o. Affidavit of preliminaries to 
execution on real estate — Time for .] — 
The affidavit ot the sheriff under the 
4 Wm. 4. c. 22, as the preliminary 
steps having b^n duly taken before 
the sale of real estate seised in exeou- 
Uon, must be made at the same time 
as the deed of conveyance. — D oe d. 
Bustin V. Donnelly (1845), 5 N. B. R. 
(3 Kerr) 66.— CAN. 


p. Sale by sheriff — Power to sell 
land in lots.} — ^A sheriff may sell land 
under an execution, in separate lots. 
Sc at any time between the hours 
naxoM In 27 Geo. 3, c. 12. — Doe d. 
Roberts v. Watson (1830), 1 All. 
676.— CAN. 


q. Equity of redemption 

mortgaged chaBela.] — It is clearly 
6 sheriff’s duty, notwithstanding the 
e of the word ** may ” in BiUs of 
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SecL — Execution of process: Sub-sects. 1, 2, 3, 4 
<g 5.] 

A.’s writ wa48 a void writ : — Held : this direction 
was right. 

(2) Although the sheriff is an agent for those 
who put writs into his hands to execute, he is 
ato a public functionary, having, at the same 
time, duties to perform towards those against 
whom such writs are directed. (3) An unlawful 
arrest, for which an action for false imprisonment 
would lie against the sheriff, is no arrest at all, 
& gives no lawful custody of the party arrested to 
the sheriff (Crowder, J.). — Hooper v. I^ne 
(1867), 6 H. L. Gas. 443 ; 27 L. J. Q. B. 76 ; 30 
L. T. O. S. 33 ; 3 Jur. N. S. 1026 ; 6 W. R. 146 ; 
10 E. R. 1368, H. L. 


Ann^altoi^ :—A8 Bipld. Batomau v. Froston (1861), 

2 S* ^ ^ 578. Distd. iie Freston, Ex o. Froston (1861), 
^ ^ 5^2. Apld. Ookford v. t^stnn. Chapman 

V. Freston (1861), 6 H. & N. 466. Generally, Refd. Warbuiv 
V. Tucker (1858) 4 Jur. N. S. 1142. Mentd. Tyne Improve- 
ment Comrs. t?. General Steam Navlgratlon Co. (1866), 8 
B. & S. 66; Re London Celluloid Co. (1888), 39 Ch. D. 
190* 


87. Duty to take force — ^To overcome resist- 
ance rei^nably anticipated.]— It is the duty of 
the sheriff, when charged with the execution of a 
writ of capias^ imder Judgments Act, 1838 (c. 110), 
s.^ 3, to take with him such a force as will enable 
him to overcome any resistance which he could 
reasonably anticipate. — Howden v, Standish 
(1848), 6 C. B. 604 ; 6 Dow. & L. 312 ; 18 L. J. 
C. P. 33i; 12 L. T. O. S. 148 ; 13 J. P. 169 ; 12 
Jur. 1052 ; 136 E. R. 1345. 

88. Duty to retake escaped prisoner — Im- 
prisonment for non-payment of fine.] — person 
convicted of a crime by a ct. of competent juris- 
^ction is sentenced to pay a fine, & is committed 
in execution until that fine be paid. Although 
the officer to whose custody he is committed 
voluntarily permit him to escape before payment 
of the fine, yet it is afterwards his bounden duty 
to retake him. — ^B utt i’. Jones (1819), Gow, 99, 

89. Whether sheriff may take security — From 
plaintiff in replevin.] — A justice of the peace may 
take money yn deposito for surety of the peace ; 
but the sheriff cannot receive money from a pltf. 
in replevin by way of pledges. — ^M oyser v . Gray 
( 1636), Cro. Car. 446 ; 79 E. R. 987 ; sub nom. 
Anon., W. Jo. 378. 

90. Duty of bailiff to make affidavit of service.] 

— ^A bailiff is bound to make affidavit of the 


service of process when required. — R. v. Rudgb 
( 1763), 1 Wm. Bl. 432 ; 06 B. R. 246. 

91. Delay of sale — Indemnity to execution 
creditor.] — ^An undertaking to indemnffy an exe- 
cution creditor, if he will allow the sheriff to delay 
selling, cannot be made a rule of ct., even by con- 
sent, where the person who so undertakes is neither 
party nor attorney in the suit. — Lyall v. Lamb 
(1833), 4 B. & Ad. 468 ; 110 B. R. 631. 

92. Negligence of sheriff — Service of summons 
— ^Liability of plaintiff In suit.] — Harrison v. 
Wardle (1833), 6 B. & Ad. 146 ; 2 Nev. & M. K. B. 
703 ; 110 E. R. 746. 

AniMtaiion : — Mentd. lUder v. Edwards (1841), 3 Man. 8c G. 

202 . 

93. Notice discharging bailiff — Return of 
warrant to sheriff — Indorsement ** not to be 
returned ** — Effect of.] — A. & B. both place writs 
against C. in the hands of the sheriff, who issues 
warrants thereon to bailiffs, specially named by 
pltf. in each action. On the change of sheriffs, 
the warrants are returned, & A. not being satis- 
fied with the conduct of his bailiff, intimates to 
him, that his warrant shall not be renewed to 
him, whereupon he returns it to the sheriff, indorsed 

not to be returned to me.’* B.’s warrant is 
reissued to his former bailiff, who, shortly after, 
takes C. thereunder. Search was then made, 
according to the custom of the sheriff’s office, for 
any detmners that there might be against C. ; 
& A.’s writ being overlooked through the in- 
advertence of the clerk, he is discharged at once. 
Not long after this, A. applies for a new warrant 
against C. which being granted, he is taken at his 
suit, & compelled to find bail, etc., for which he 
brings an action of trespass against the sheriff ; 
— Held : (1) the sheriff is liable, for he was bound 
to execute the writ in the first instance, by detain- 
ing C. when arrested at the suit of B., & having 
voluntarily suffered him to go at large on that 
occasion ; the subsequent arrest at the suit of 
A. is unjustifiable ; (2) the notice from A. to the 
bailiff, & the endorsement on the warrant by that 
officer, on returning the writ to the office, did not 
amount either to an express or implied counter- 
mand of the writ ; but the result of them was, 
that the sheriff was bound to take proceedings 
thereon as if no directions had been originally 
given with it. — Bryant v. Carroll (1839), 3 
J. P. 380. 

94. What Is sufficient authority for sheriff — 
Order of Judges of assize.] — Qu. : whether the 


Sale Act, to seize & sell the equity of 
redemption in mtged. chattels when 
such equity is valuable. — Massey 
MA inJFAcrrtJRiNO Co. e. Clement 
(1893), 9 Man. L. R. 359.— CAN. 

r. Notice to sheriff of property to 
be seized — Sufflciency .] — O'Neill v. 
Hamilton (London District Sheriff) 
(1848), 4 U. C. R. 294.— CAN. 


t. Right of sheriff to seize good 
aUachea,\ — Pltf. obtained oxecutioi 
aaaiust A., whose aoods were thei 
under seizure upon an attachment 
The sheriff, tmder Common Lav 
Procedure Act. 1866, s. 53. havini 
sued 8c obtained payment of a sum du< 
by one of A.*b debtors i—Hrhf ; sue] 
money was not liable to pltf.'i 
execution, but went to the attachhu 
credlt^.^^N r. Thomas (1858), i; 
U. C. R. 9.— CAN. 

a. Righi of sheriff to pay monc] 
fsio wuH.]r-Held : a sheriff h^ nt 
legal right to pay into ct. money inad< 
upon a writ in his office.— G ladston] 
tr. French (1859), 9 0. P. 30. — CAN. 

b. Right of sheriff to attaek jnort 
gape.]— A mtgee., under a mtge. by i 
firm, having taken possession of goods 


they were seized by the sheriff, under 
an attachment against one of the 
partners as an absconding debtor, & 
afterwards delivered by the sheriff to 
the assignee in insolvency of such 
partner Held ; -the sheriff had no 
right, either as representing the attach- 
ing creditor or the assi^oo in 
insolvency of one of the partners, to 
take the goods out of the possession 
of the mtgee. ; he was liable for the 
full cunount of the pltf.’s Interest in 
them ; 8c that his ha^ng handed them 
over to the assignee could form no 
ground for reducing the damages. — 
Paterson v. Mauqhan (1876), 39 
U. C. R. 371.— CAN. 


o. Execution by sheriff of venue of 
original action— by sheriff of place 
of arrest .] — Gavaza v. Black (1878), 
12 N. S. R. (3 R. & C.) 129,— CAN. 

d. Duty of sheriff to take security.] 
— In replevin a county ct. Judge made 
an order when the writ was granted, 
directing the sheriff to Seize the goods 
- hold them subject to requisition by 
_ Itf. to replevy to him. The sheriff 
Mixed the goods, but did not take a 
bond as directed by R. S. 0, 1877, o. 63, 
“ 11 : — Held : this order did not do 


away with the necessity of taking a 
bond, Sc the seizure was set aside, with 
costs to be paid by the sheriff. — 
Lawless v. Radford (1881), 9 P. R. 
33.— CAN. 

e. Abandonment by sheriff — Goods 
claimed left in possession of wife of 
debtor.] — Brittlebank v. Gray-Jones, 
Thompson 8c Nelson, Claimants 
(1887), 1 Terr. L. R. 76.— CAN, 

f. Sheriff acting as liQuidator — 
Waiver of irregularity .] — In a replevin 
action the writ was dirMtod to a sneriff , 
who was the sole liquidator of pltfs., 
8c as such instituted the action : — Held : 
this was at most an irregularity, 8c it 
was too late for deft, to raise the 
objection after appearance. — Alpha 
Oil Co. v. Donnelly (1888), 12 P, R. 
516.— CAN. 

g. Execution without positive in- 
structions to levy.] — An execution 
had been in the sheriff's hands a little 
before an attachment, but he did not 
receive positive directions to levy 
immediately under the execution, but 
under the attachment he did : — Held : 
this execution did not bind personal 
property against the attachment. — 
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order of the judges of a4ssize is not a sufficient 
authority for the sheriff to €tct upon. — R. v. 
Traill (1840), as reported in 4 Per. & Dav. 326 ; 
4 J. P. 778. 

95. Excessive levy under replevin bond — 
Liability of sheriff’s assignee to refund — Surplus due 
to second execution creditor.] — ^Where more is 
levied under a replevin bond than the assignee of 
the sheriff is entitled to, the ct. will not grant a 
rule to make the assignee refund, though the over- 
plus is alleged to be due to a second execution 
creditor of same deft. — Bowser v. Lloyd (1841), 
9 Dowl. 1029 ; 6 Jur. 820. 

Validity of promise to indemnify sheriff.] — 
See Contract, Vol. XII., p. 177, Nos. 1310, 1320. 

Coroner to act where sheriff interested.] — See 
Coroners, Vol. XIII., i)p. 230, 237, Nos. 61-04. 


Sub-sect. 2. — Issue and Delivery of 
Writ. 

See, generally, Execution, Vol. XXI., ptj. 557, 
680, Nos. 1300-1310, 1559-1564. 

96. To whom issued — Where two sheriffs.] — 
Where there are two sheriffs, & one is challenged, 
the venire must go to the other, & not to the 
coroner. — K. v. Warrington (1091), 12 Mod. 
Rep. 22 ; Carth. 214 ; Comb. 191 ; Uolt, K. B. 
100; 4 Mod. Rep. 05; 1 Salk. 152; 1 Show. 
327 ; 88 E. R. 1138. 

Annoiationa PoUd. Letsom v. Bickloy (1816). 5 M. & S. 

144. Distd. ThomiJflon v, Farden (1840), 1 Man. & Q. 

535. 

97. .] — Testatum capias directed to 

the coroner, where one of the two sheriffs of 
Bristol was party to the suit, held irregular ; for 
it ought to have gone to the other. 

The precedents seem sufficient to establish the 
practice, that where there are two sheriffs & one 
of them is interested, the process ought to go to 
the other {per Cur.). — Letsom v , Bickley (1816), 
6 M. & S. 144 ; 105 E. R. 1004. 

98. Delivery to deputy sheriff — Whether 
equivalent to delivery to sheriff.] — delivery of a 
writ to the sheriff’s agent in town, is equivalent 
to a delivery to the gaoler for the purpose of 
charging deft, in execution. — ^Williams v . Waring 


(1835), 2 Cr. M. & R. 354 ; 1 Gale, 268 ; 5 Tyr. 
1128 ; 156 E. R. 152. 

Effect of delivery — ^Whether debtor’s property 
bound from time of delivery.] — See Execution, 
Vol. XXI., pp. 525-527, Nos. 989-1002. 


Sub-sect. 3. — The Entry. 

See Execution, Vol. XXL, pp. 477-479, 543, 
581, 582, Nos. 507-592, 1180-1184, 1577-1584. 

Entry for purpose of levying distress.] — See 
Distress, Vol. XVIII., pp. 333-335, Nos. 676- 
704. 

Entry to effect arrest on writ of attachment for 
contempt.] — See Contempt of Court, Vol. XVI., 
pp. 77, 78, Nos. 947-949. 

Entry for purpose of executing criminal process.] 

— See Criminal Law, Vol, XIV., p. 189, Nos. 
1688-1693. 


Sub-sect. 4. — Interpleader Proceedings. 
See, generally. Interpleader, Vol. XXIX., pp. 
463-470, 480, 488, 489, Nos. 121-186, 298, 384- 
392, 397, 398. 

Evidence of fulfilment of conditions.] — See 

Interpleader, Vol. XXIX., pp. 477, 478, Nos. 
269-273. 

Costs & charges.] — See Interpleader, Vol. 
XXIX., pp. 498-501, 511, Nos. 501-531, 623. 
'Deposit or security by claimant — Necessity for 
request by high bailiff.l — See Interpleader, 
Vol. XXIX., p. 507, No. 587. 


Sub-sect 5. — Interference with Execu- 
tion OF Process. 

99. Criminal liability — Resisting lawful arrest.] 

— R. V. Backhouse (1771), Lofft, 61 ; 98 E. R. 
533. 

100. Attachment — Obstruction of sheriff.] 

— Ex p, Lancaster, Ex p. Gosling (1895), Times, 
Feb. 11. 

101. ^ Retaking possession — Of goods.] 

— ^Where the sheriff had seised the goods of a deft. 


Mitchell v. Ratmur, 3 Murd. Epit. 
235.--CAN. 

h. Property taken in execution in 
excess of judgmeni — No notice of sale — 
Right of owner of property to refuse 
title deeds to purchaser,] — Where pro- 
perty was taken by the deputy sheriff 
m execution to an amount far exceed- 
ing the amount of the judgments &: 
was afterwards sold at auction without 
due notice of sale : — Held : the party 
gainst whom the judgments had been 
given was not bound to deliver up the 
title deeds to the purchaser on the 
application of the deputy sheriff. — 
Harbor Grace (Deputy Sheriff) v. 
Pynn (1819), 1 Nfld. L. R. 148.— NFLD. 

k. Right of bailiff to use reasoruUde 
degree of force,] — Meredith v. Sanji- 
bam Dasi (1914), I. L. R. 42 Calc. 
313.— IND. 

l. RUjhl of sheriff to assistance of 
police.)— The sheriff. In his sole dis- 
cretion, has the right to require the 
protection & assiauinoe of the con- 
stabulary, as part of the power of the 
county, in the execution of the writ 
of ft, fa, of the supexior cts., whether 
by night or day. — ^A.-Q. v. Kissanb 
(1893). 32 L. R. Ir. 280, 255.— IR. 


PART V. SECT, 6, SUB-SECT. 2, 

m. Service of urU--WrU of ca, re,] 


— A writ of ca. re. not bailable must be 
served by the sheriff or his officer, 
though the deputy sheriff be a i>arty 
to the suit. — R uttan v . Ashford 
(1834), 3 0. S. 302.— CAN. 

n. Where sheriff interested 

party.] — Pltf., as assimee of the estate 
of H., an insolvent, brought replevin, 
the writ being dirroted to & served 
by the sheriff, who was also an inspector 
of the estate : — Held : the sheriff, as 
inspector, was Interested in the suit, 
& the writ of replevin was set aside. — 
Fairweatheu V . Nkveks (1876), 2 
Pug. 524.— CAN. 

o. Priority of writs.] — Where one of 
several writs first reaches the sheriff, 
it has priority, & he has no power to 
deprive it of such priority, & transfer 
it to another by first executing a writ 
delivered to him later. — Dwarkanath 
Shaw v, Prankristo Paul CJhowdhry 
(1865), Bourko, 260.— IND. 

p. .] — In considering which of 

two writs of attachment in execution 
of a decree is to have priority over the 
other, the time when the >vrit8 are 
lodged in the office of the sheriff is the 
orltorlon by which priority is to be 
determined, & not the time when such 
writs reach the hands of that officer. — 
Narsinodas Multanchand o. Naha- 

NUBAI, SUMARMAL JOHABIMAL V, NABA- 
NUBAi (1870), 7 Bom. O. 0. 183.— IND. 


PART V. SECT. 6, SUB-SECT. 3. 

q. Entry under writ of ven.. ex .] — 
A sheriff under a writ of ven. ex, has no 
right to enter upon a person’s land &; 
sell his goods there by public auction ; 
& a purchaser who enters at the same 
time as the sheriff is a trespasser as 
well as the sheriff. — ^McMartin v , 
McPherson (1839), 3 Ont. Dig. 6404. — 
CAN. 

r. Licence to enter premises — Goods 
left on premises for sale subject to 
payment before date of sale — iHght to 
revoke licence,] — Where the sheriff had 
seized goods imder a fi. fa. Sc allowed 
them to remain on deft.’s premises on 
the understanding that thev should be 
sold there on a future day if the money 
were not paid before, the licence tbus 
given to enter on the premises & 
sell the goods accordingly, cannot 
bo revoked by deft. — ^MgGxllis v, 
MoMartin (Sheriff) (1843), 1 U. C. R. 
146.— CAN. 


PART V. SECT. 6, SUB-SECT. 5. 

t. Criminal liabUUy — Rescue of 
ooods.]— H aywood v. Hay (1882), 46 
U. C. R. 562.— CAN. 


a. Seizure by bailiff under 

distress for rent of goods previously 
seized by sheriff,] — Beatty v. Rumble 
(1891), 21 O. R. 184.— CAN. 

b. Contempt of court — ResMino 



78 Shebiffs and Bailiffs. 


Sed* 6. — Execution of process: Sub-sects^ 5 <6: 6, A. 

B. (a)0 

under a ft* fa.^ &> left a man in possession, who was 
subsequenUy turned out of possession by a 
claimant to the goods, the ct. would not interfere 
by attachment against the party for a contempt 
of the process of the ct., but left the sheriff to his 
ordinary remedy, it being his duty to hold posses- 
sion. — ^Beagle v. Standish (1847), 2 New Pract. 
Cas. 373 ; 9 L. T. O. S. 229. 

102. .] — An attachment 

for contempt will lie against the alleged owner of 
goods which are seized by the sherifrs officer, for 
forcibly taking them out of the possession of the 
officer, who claims to retain them until an inter- 
pleader summons has been disposed of.-^ooPEB 
V. Asphey (1863), 3 B. & S. 932 ; 32 L. J, Q. B. 
209 ; 8 L. T. 355 ; 9 Jur. N. S. 1198 ; 11 W. R. 
641 ; 122 E. R, 349 ; sub nmn. Re Green, 2 
New Rep. 120. 

103. Of land.] — Lacon v, De 

Groat (1893), 10 T. L. R. 24, D. C. 

104. .] — He Higg’s 

Mortgage, Goddard v. Higg, [1894] W. N. 73. 

105. Further execution by officer of 

inferior court,] — ^A., a sheriff’s officer, having 
seked certain goods under a ft, fa, issuing out of 
this ct. ; B. an officer of the Palace ct., subse- 
quently came upon the premises & seised under 
another fi, fa. the same goods, & carried them 
away. Under these circumstances the ct. refused 
to grant the sheriff summaiy relief, by way of 
att^hment or otherwise, against B., xt appearing 
that B. had not used more force, etc., than was 
necessary, & there appearing to be a dispute 
between the two officers, whether at the time of 
the second seizure A. was in possession of the 
goods in point of law. — White v. Chapple (1847), 
4 C. B. 628 ; 2 New Pract. Cas. 289 ; 16 L. J. 0. P. 
233 ; 9 L. T. O. S. 225 ; 11 Jur. 543 ; 136 E. R. 
654. 

AnmUUion : — Ezpld. A. W. v. Cooper & Hall, 11925] 2 K. B. 

816. 

Homicide In resisting legal process.] — See, 

generally, Criminal Law, Vol. XV., pp. 784-787, 
Nos. 8436-8485. 

Interference with arrest for civil debt .] — See 
No, 213, post. 


Sub-sect. 6. — Return to Writ. 

A. In General. 

See R. S. C., Ord. 62, rr, 11, 12. 

106. Whether necessary to validity of process.] 
— Hob’s Case (1600), 5 Co. Rep. 89 b ; 77 E. R. 
191 ; sub nom. Hoe v. Belton, Moore, K. B. 
468. 

AnnoiaHone : — Refd. Howland v. Veale (1774). 1 Cowp. 18; 
Re Hobson (1880), 55 L. J. Ch. 754. 

107. Indorsement of return — Return by new 
sheriff — Validity of indorsement by old sheriff.] — 

A writ returned by the new sheriff, with a return 
indorsed by the old sheriff, & signed **A. late 


sheriff,” is good.— Bethyll v. Parry (1630), 
Cro. Car, 189 ; 79 B. R. 766. 

log. Necessity for indorsement by 

old sheriff — Liability of returning sheriff for 
irregularity.] — ^Where a writ is delivered to the 
late sheriff, & executed by him, & the return to 
the writ happens in the time of a new sheriff, 
the new sheriff must return it with the late sheriff’s 
return indorsed thereon, in order to the ct.’s pro- 
ceeding to enforce obedience to the wnt ; but 
if the new sheriff return cepi corpus by mistake, 
& an attachment afterwards issue against the late 
sheriff for not bringing in the body, this is irre- 
gular, as the ct. can only look to him who made the 
return. But where the rule to bring in the body 
was had Nov. 12 & no objection made to the 
attachment till Jan. 27 following, it was held 
that the party came too late. — R. v. MiDDiiESBX 
(late Sheriff) (1804), 4 East, 604 ; 102 E. R. 962 ; 
sub nom. R. v. Middlesex (Sheriff), Pearson v. 
Pugh, 1 Smith, K. B. 286. 

AnnoteUwn : — ^Rsfd. Yuroth v. Hopkins (1835), 1 Gftlo, 141. 

109. Filing of return— Necessity for fliing with 
proper officer,] — Gregory v. Hurrill, No. 172, post. 

110. Duty of sheriff.] — Jones v. Wil- 

liams, No. 131, post. 

111 . Time for fliing— During vacation.]— 

If a rule on the sheriff to return the writ in this 
ct. expires in vacation, the sheriff mui^ neverthe- 
less file his return in vacation within one day 
after the rule expires.— R. v. Middlesex Sheriff, 
Thompson v. Poweil (1814), 6 Taunt. 647 ; 1 
Marsh. 270 ; 128 E. R. 845. 

112 . Before rule nisi for issue of 

sci. fa.]— (1) Pltfs. having recovered judgment for 
about £11,000 against the Somerset & Dorset 
Ry. CO., in which deft, was a shareholder, issued 
execution again^ the co., & no sufficient assets 
being found, a rule nisi was obtained for a sci. 
fa. against deft. The sheriff’s return of nulla 
bona was filed on showing cause against the rule. 
Sc the rule was made absolute ; & it now appeared 
that while the writs of fi. fa. were in the hands of 
the shei^, the Devon & Somerset co. were in 
possession of office furniture of the value of about 
£150, which might have been taken in execution : 
— Held : the jurisdiction of the ct, to order the 
sci. fa. to issue arose as soon as it was shown that 
the co.’s property on which execution might be 
levied was not sufficient to satisfy the judgment, 
& the ct. would then exercise its discretion Sc 
order the sci. fa. to issue or not, accorffing as the 
available property of the co. was inconsiderable or 
considerable, in comparison with the judgment- 
debt. 

(2) It is not necessary that the return of the 
sheriff should be filed before the rule nisi is 
granted ; but, senible, it must be before the rule 
is made absolute. — Ilfracombe Ry. Co. v. Polti- 
! MORE (1868), L. R. 3 C. P. 288 ; 37 L. J. 0. P. 86 ; 
18L. T. 85; 16 W. R. 460. 

113 . Before rule for sol. fa. made 

absolute.] — Ilfracombe Ry. Co. v. Poltimore, 
No. 112, arUe. 


sheriff in exeetUiruf sale under inter- 
pUa/oer order.) — PersonB, interfering 
with the aherifl when oanring out a 
sale under an interpleader oraer are 
guilty of contempt of ct. whether the 
sheriff be a trespasser or not. — K. v. 
Campbrll (1893), 14 N. S. W. L. H. 
(LJ^682 ; 10 N. 8. W. W. N, 137.— 

0 . Removing goods in cuttody.^ 

— ^Where goods are in the custody 
of the law, taUng them away by third 
persons, even if they have a good title 
to them, is a contempt or ot . — Be 


Hooo Sc CHRiSTnfi (1901), 19 N. Z, L. R. 
856.— N.Z, 

d. Justification — Sheriff exceeding 
powers — Whdher iuslification for 
savU .] — a sheriff appointed to 
during the absence ot the sheriff of the 
district in executing a writ of possess!^ 
exceeds his powers, that will not lustur 
an assault committed upon him while 
in the process of executing the writ. 
The appropriate remedy of the party 
agflitieved is an aoUon against the 
ffiSriff.— R. V. VmDom (1907), 96 
N. Z. L. B. 972.— H.Z. 


PART V. SECn*. 6, SUB-SECT. 6.— A. 

9. Time for return — Extension of 
time — Where interpleader order vena- 
ina.l— Where an interpleader order is 
pending, the ct. will In its discretion 
enlarge the time for returning writs 
in the sheriff's hands.— Walker v. 
Nilbb (1870). 3 Ch. Ch. 59.— CAN. 

f. Amendment of return — After 
action for eseope.)— After an aotion for 
an escape in execution, the sheriff will 
not be allowed to amend his return to 
the writ by showing that the debtor 
was privileged from arrest, so as to 
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114. Time lor return — Writ returnable ** im- 
mediately.**] — (1) Where a writ is made return- 
able ** immediately/’ the meaning is, that it should 
be returned immediately after execution of the 
writ, allowing a reasonable time for such execu- 
tion. Therefore, where a writ of attachment 
issued on June 22, & the suit became abated on 
June 24, & was not revived till the following 
Nov., the return of the writ in Jan. was held 
sufficient. 

(2) After an arrest of a questionable nature 
in a house prisoner surreptitiously got out of the 
house & was arrested in the high road : — Held : 
the second arrest was legal.-— Snowball v, Dixon 
(1841), 4 Y. & C. Ex. 611 ; 10 L. J. Ex. Eq. 66. 

115. Premature return — Jurisdiction of 

court to order.] — Strictly speaking, no writ can 
be returned before it is returnable, although a 
judge may order the sheriff to return what he has 
done upon it, & so in some sense to return the 
writ (Lord Denman, C.J.). — Lewis v. Holmes 
(1847), 10 Q. B. 896 ; 16 L. J. Q. B. 430 ; 10 
L. T. O. S. 246 ; 12 J. P. 136 ; 11 Jur. 945 ; 116 
E. K. 339. 

Annotation Befd. Levy v. Hamor (1850), 5 Exch. 518. 

116. Amendment of return — On what terms 
leave granted.] — A sheriff having arrested deft, 
under a capias, two days after the return of the 
writ, & then returned cepi corpus^ pltf. caused an 
attachment to be issued against him. The ct. 
allowed him to amend his return, & set aside the 
attachment, on payment of costs. — ^Benton v, 
Benton (1828), 6 L. J. O. S. C. P. 58. 

117. .]— Basten V- Walker (1843), 

1 L. T. O. S. 150. 


118. Whether return conclusive — When wrong 
on face of It.] — The sheriff’s return is not con- 
clusive when it is wrong on the face of it . — Be 


App. 369; 43 L. J. Ch. 
1 W. R. 460, L, JJ. 


South (1874), 9 Oh. A 
441 ; 30 L. T. 347 ; 22 

Annotations :—ConaA, He Harrison & Bottomley, [1899] 
1 Ch. 465. Befd. Johns v. Pink, [1900] 1 Ch. 296. 

119. Effect of return to scl. fa. — Whether bail 
may show inability to bring principal into court — 
Bail summoned lato on return day.] — The ct. set 
aside proceedings in sci. fa, against bail because 
they were summoned only an hour before the ct. 
rose on the return-day. The sheriff’s return or 
scire feci does not estop the bail from showing 
that they were summoned so late on the return- 
day that they could not bring in their principal 
before the rising of the ct. — Webb v, Harvey 
(1788), 2 Term Rep. 757 ; 100 E. R. 408. 
^nnoto<tpn« Conid. Clarke v, Bradshaw (1800), 1 East, 
86. There was certainly a mistake in the report of the 
of Webb V. Harvey in stating that the notice to the 
pwi was before the rising of the Court on the return day 
L.J.). Befd. Lewis v. Pine (1833), 1 

Cr. & M. 771. 


120. Return directed to sheriffs of London — 
Purporting to be return of both — Action against 
surviving sheriff— Return presumed to be return 
of defendant.] — In an action against a surviving 
sheriff of London, a return to a writ directed to 
the sheriffs of London, purporting to be the 
return of both, must be taken conclusively to be 
the return of deft. — Carulb v. Parkins (1822), 
3 Stark. 163 ; 171 B. R. 809. 


121. Grant of lordship with return of ail writs 
** by bailiff *4— Whether bailiff may return in his 
ovmname.] — ^By charter of James I., a lordship 
was granted to the Earl of Worcester, with the 
return of all writs “ by his bailiff, for that puroose 
to be deputed.” A mandate of the sheriff of 
Glamorganshire was directed to the bailiff of the 
lord ; & it was held, that a return, made by him 
in his own name, without stating himself to be a 
deputy, was a good return ; it appearing, by the 
practice in the lordship, that mandates were 
always so directed, & the return uniformly made 
by tne bailiff in his own name. — ^Newland v, 
Cltpfe (1832), 3 B. & Ad. 630 ; 1 L. J. K. B. 
179 ; 110 E. R. 230. 

Annotation : — Oonsd. Platel v. Dowse (1838), 1 Am. 38. 

Issue of several writs in succession — ^Necessity for 
return to earlier writ.] — See Execution, Vol. 
XXI., pp. 436, 437, Nos. 179-199. 

Return to fl. fa.] — See Execution, Vol. XXI., 
pp. 528-539, Nos. 1014-1140. 

Return to venditoni exponas.] — See Execu- 
tion, Vol. XXI., pp. 655, 556, Nos. 1283-1294. 

Return to ca. sa.] — See Execution, Vol. XXI., 
p. .582, Nos. 1585-1592. 

Return to eiegit.] — See Execution, Vol. XXI., 
pp. 558, 559, 566, Nos. 1335-1346, 1419. 

B, Duty to lieturn Writ, 

(a) In General, 

See, now, R. S. C., Ord. 52, rr. 11, 12. 

122. Rule to make return — Particular return.] — 
We never make a rule upon a sheriff to make a 
particular return (Holt, C.J.). — ^Anon. (1700), 
12 Mod. Rep. 423 ; 88 E. R. 1425. 

123. Warrants on writs granted to bailiffs 

nominated by plaintiffs — Indemnities to sheriff 
Indorsed on writs.] — Royston v, Reed (1739), 
Barnes, 411 ; 94 E. R. 980. 

124. Whether service on under-sheriff’s 

agent sufficient.] — If a rule be obtained against 
the sheriff to return a writ, service on the under- 
sheriff’s agent in town, is not sufficient. — R. v. 
Coles (1780), 2 Doug. K. B. 420 ; 99 E. R. 270. 

126. Issue in vacation — Whether regular.] 

— ^A rule, calling on a sheriff to return a writ, 
issued in the vacation, though tested in the suc- 
ceeding term, is irregular; & an attachment, 
grounded upon it, will be set aside by the ct. on 
motion. — R. v, Cornwall Sheripp (1787), 1 
Term Rep. 552 ; 99 E. R. 1246. 

126. Whether single rule sufficient.] 

— One rule is sufficient to make a judge’s order 
for returning a writ in vacation a rule of ct. pur- 
suant to Reg. Gen. M. 3 Will. 4, No. 13, & also 
to call on a sheriff to show cause why an attach- 
ment should not issue against him for disobeying 
such order. — Kensit v, Bulteel (1833), 4 Tyr. 
59. 

127. Discharge.] — ^A ca. sa, having issued 

on which the sheriff sent his mandate to the bailiff 
of a liberty, who obtained time to make his return 
after which the sheriff returned cepi corpus : — 
Held : the bailiff was entitled to have the rule to 
make a return discharged, — Jackson v, Taylor 
(1836), 2 Har. & W. 135. 


•obUfo pltf, to have recourse to the 
— Hkrvey V, Sherwood 
(1840), 8 Ont. Dig. 6426.— CAN. 

g. After diaconHntiance of sale 

oV-OmscfU.]— F ord v. Story (1851), 
1 P. K. 18. — CAN* 


, b. —— Mistake in return .] — Th 
^sheriff had returned to a A /b* the 
the money hi^ been levlea upo 
anotbpr writ, having reasons so t 


believe, but It appeared that part had 
not be^ made. The ot. allowed him 
to amend. — L ee v, Nbilson (1857), 
14 U. 0. R. j606.— CAN. 

k. Whether return coTwlusive.] — 
The sureties cannot be relieved after 
the sheriff’s return to a fi, fa, by show- 
ing that the money was not In fact 
made, even althougn an issue be raised 
upon the pleadings whethw the money 
was aotus^ made or not. — P uelp v. 


McDonnell (1841), 6 O. S. 258. — 

CAN. 

PART V. SECT. 6, SUB-SECT. 6.— 

B. (a). 

l. Hide to make return — Place of 

issue.]— A rule to return a ft, fa, can- 
not issue out of the office of the deputy- 
clerk of the Oown in an outer dimot. 
—Anon. (1830), Dra. 224.— CAN. * 

m. Successive writs Refusal 
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SecL 6 . — Eaecviion of •process: Svb'sect. 6, B, (a) 

m 

128. Directed to sheriff Return by 

** late sheriff.”] — In order to obtain an attach- 
ment against the “ late ” sheriff, for not returning 
a writ, it is not sufficient that the order was 
directed to “ the sheriff,” although the ” late 
sheriff ” had returned the writ, but not in due 
time. — R. v, Cornwaix Sheriff (1839), 7 Dowl. 
600 ; 2 Will. WoU. &: H. 62 ; 3 Jur. 386. 

129. Obtained more than six months after 

expiration of office — Waiver by agent of under- 
sheriff.] — sheriff having been ruled to return a 
writ more than six months after the expiration 
of his office, the London agent of his under-sheriff 
obtained an order for a week’s further time to 
return the writ : — Held : obtaining the rule after 
six months was merely an irregffiarity, & such 
irregularity was waived by obtaining the order 
for further time to return the writ. — ^Walker v. 
Davis (1858), 3 H. & N. 374 ; 167 E. It. 516 ; 
std> nom. Walker v. Davies, Re Samuel, 27 L. J. 
Ex. 387 ; suh nom. Walter v. Davies, Ex p. 
Glamorgan- Former Sheriff, 31 L. T. O. S. 169. 

130. Right to call for return — Conduct dis- 
entitling p»riy.] — There are many cases in which 
pltf. is not entitled to call for the return of a 
writ ; as where he has taken an assignment of 
the bail bond, or has otherwise so conducted him- 
self as to show that he is contented. Thus, when 
he has acted as his own bailiff, or when, a^r an 
arrest, he has met deft. & accepted a sum in dis- 
charge of all claims, can he call for a return of the 
writ ? Put the case of the bkpcy. of deft., & pltf. 
becoming his assignee, could he sue the sheriff 
& obtain a separate compensation ? The merits 
are the same here (Tindal, C.J.). — Hepworth v. 
Sanderson (1831), 8 Bing. 19 ; 1 Moo. & S. 64 ; 

1 L. J. C. P. 16 ; 131 B. E. 307. 

AnnotcUion: — Befd. Jackson v, Taylor (1836), 2 Har. & W. 
135. 

131. When writ void.] — A writ set ^ide 

for irregularity may be good as to the sheriff & 
all persons actii^ imder him, & bad as to the per- 
sons who sued it out. What, then, does the a^t 
of pltf., in ruling the sheriff to return the writ, 
amount to ? It amounts simply to this : that 
although the writ may be void for some purposes, 
yet pltf. may, if he desire it, make use of it for 
others. For* instance, he may wish to question 
the propriety of the sheriff’s charges for executing 
it, & may have ruled him to return it, in order to 
groimd an application to the ct., or perhaps to 
bring an action for extortion. It is enough to 
say, that he may make some use of a void writ. 

The filing of record is not the act of the party, 
but it is the mode in which the sheriff makes his 
return. He returns the writ into the proper 
office, where it is filed of record as a matter of 
course. The filing of record does not affirm the 
existence of a void writ (Parke, B.). — Jones v. 
Williams (1841), 8 M. & W. 349 ; 9 Dowl. 702 ; 
10 L. J. Ex. 263 ; 6 Jur. 896 ; 151 E. B. 1073. 
Annotations : — Mentd. Nash v. Swlnbiime (1842), 3 Man. & G. 
853 : Doe d. Harrison v. Hampson (1847), 4 C. B. 745 ; 
Re LUley & Harvey (1849), 14 Q. B. 403 ; Wldg©^ e. 
TOTper, HaU v. Tapper (1877), 6 C)h. D. 364 ; Taylor r. Roe, 
(16041 1 C7h. 413. 

182. After expiration of term of office.] — 

By the true construction 20 Geo. 2, c. 37, s. 2, a 


sheriff is not liable to be called upon to return 
process unless within six lunar months after the 
expiration of his office, A the day on which he goes 
out of office is to be reckoned as part of the six 
months. — R. v, Adderlet (1780), 2 Doug. K. B. 
463 ; 99 E. R. 2.95. 

Annotations: — Oonw. Yorath e. Hopkins (1835), 5 Tyr. 

794. Refd. Castle v. Burditt (179^, 3 Term Rep. 623 ; 

Glassln^n v, Rawlins (1803), 3 East, 407 ; Lester v. 

Garland (1808), 16 Ves. 248 ; Webb v. Falnnaner (1838), 

6 Dowl. 549 ; Re Whitby, Ex p. Whitby (1839), 8 L. J. 

Boy. 55 : Young v. Higgon (1840), 6 M. « W. 40 ; Re 

North, Ex p. Haslnck, [1895] 2 Q. B. 264. 

133. Necessity for rule of court.] — 

A sheriff is not liable to an attachment for not 
returning a writ if not called upon by a rule of ct. 
within six months after the expiration of his office ; 
notwithstanding he was requested by the party 
to return it before the six months were expired. 
— R. V. Jones (1787), 2 Term Rep. 1 ; 100 E. R. 1. 

134. .] — A writ of fi. fa, was 

delivered to a sheriff, to be executed, on Dec. 20, 
1833, returnable on Dec. 30. The sheriff went 
out of office in the Feb. following. On June 14 
a rule to return the writ was served upon the new 
sheriff, & the writ not having been returned, 
another rule to return the writ was served upon 
the under-sheriff of the late sheriff on Nov. 12, 
which, however, was more than six months after 
the later sheriff had gone out of office : — Held : 
an attachment against the late sheriff for not 
making a return could not be supported, he not 
having been duly ruled to return the writ. — 
Y'rath V, Hopkins (1835), 2 Or. M. & R. 250 ; 160 
E. R. 109 ; stift nom. Yaroth v. Hopkins, 3 Dowl. 
711 ; sub nom. Yorath v. Hopkins, 5 794 ; 

sub nom. Yuroth v. Hopkins, 1 Gale, 141 ; 4 
L. J. Ex. 196. 

(6) Liability for Non-Return and Delay. 

186. Civil liability.] — If a writ be delivered to 
the under-sheriff to make a summons, & he deceit- 
fully neglects to return the writ, an action -will 
lie against him ; for perhaps the sheriff had not 
notice of it, & he shall be intended imder-sheriff 
at the time of the return. — ^M arsh v. Astry 
( 1590), Cro. Eliz. 175 ; 1 Leon. 146 ; 78 E. R. 432. 
Annotatum : — Refd. Lane v. Cotton (1700), 1 Salk. 17. 

186. .] — Qu . ; if a sheriff is liable to an 

action for not returning a capias utlagatum or, 
whether he shall be attached for the contempt. 
—Clerk’s Case (1602), Cro. Eliz. 873 ; 78 E. R. 
1098. 

Annotations : — Befd. Fotberby’s Case (1627), Cro. Car. 62 : 

Oompton V. Wa^ (1721), 1 Stra. 429. 

137. Action by personal representative.]— 

An exor. or administrator may maintain an action 
on the case against a sheriff for not returning a 
fi. fa, on account of his testator. — S purston v, 
FRINGE (1633), Cro. Car. 297 ; 79 E. R. 860. 

188. Necessity for notice to sheriff.] — R. 

V. Essex Sheriff, No. 149, post. 

139. What damages recoverable.] — R. v, 

Essex Sheriff, No. 149, post. 

140. Criminal liability— Attachment.]— ClArk’s 
Case, No. 1 36, ante. 

141. .] — ^Attachment shall go against 

under-sheriff for not returning a writ. — K ildbr- 
ton V. WiLKENSON (1701), 12 Mod. Rep, 454 ; 88 
B. R. 1447. 


of first creditor to take tetwn nvUa 
bona — Direction to sheriff to' return to 
second wrU .] — Gleason v. Gleason 
(1867), 4 P. 11. 117.— CAN. 

Effect of Drouaht Area 
~ X V. \Va 


Rdief Hbnlinb v, Wallace 

(Alto.). »9<|1 8 D. L a m ; tl»831 
• IV. R« 816.— CAN. 


PART V. SECT. 6. SUB-SECT. 6.— 
B. (b). 

189 i. Civil liabUUy-^What damages 
recoverable .} — Paoaud v. MoBwan 
(1871), 30 U. 0. R. 550.— CAN. 

140 i. OHminat liabUUy — Attach- 
ment .] — Where the rule to letum a 
writ of fi, fa. had been taken out A 


eorved In June, 1833, the ot., in 
Miohaelmae Term 5 Wm. 4, refused an 
attachment on the ground of delay.— » 
LouoKS V. Farbard (1835), 4 O. S. 5,-^ 

CAN. 

o. Terms of discharge--f 

Payment of costs to Hme of return.]-^ 
A rule to xetnm a oo. re, waa liaued 
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142. .] — Bailiffs of liberties & I 

sheriffs, what punishment for not returning writs. ’ 

The ct. can make a rule for them to make a 
i*eturn, & for disobeying that, bring them into 
contempt (per Cur). — ^Anon. (1710), 11 Mod. Rep. 
272 ; 88 E. R. 1035. 

148. .] — An attachment lies against 

an under-sheriff for not returning a writ. — Make- 
paint V, Diston a722), 11 Mod. Rep. 366 ; 88 
B. R. 1093. 

144. .] — ^A sheriff having received a 

writ against a person residi^ in a local jurisdic- 
tion, within his bailiwick, directed his precept to 
the bailiff of that jurisdiction, requiring him to 
execute the process. The sheriff was ruled to 
return the writ & he returned that the officer 
of the local jurisdiction had not returned it to 
him. On a motion for an attachment, the ct., 
upon an affidavit, that the office of the Cueioa 
Brevium had been searched without finding the 
writ returned a rule granted for it. 

The party is, therefore, entitled to an attach- 
ment against the sheriff, who ought in the mean- 
time to have compelled the officer of the local 
jurisdiction to do his duty (per Cur.). — ^Anon. 
(1823), 1 L. J. O. S. K. B. 160. 

145 . .] — Brooksbank v. Lowe (1849), 

12 L. T. O. S. 354. 

146 . Terms of discharge.] — When 

an attachment is granted against the bailiff of a 
liberty, for not returning a writ, upon what terms 
the ct. will discharge it. — R. v. Sympson (1733), 
2 Barn. K. B. 330 ; 94 E. R. 533. 

147 . ,j — Saxton v. West 

(1794), 2 Anst. 479 ; 145 E. R. 941. 

148. .] — The writ was return- 

able on the morrow of All Souls. Deft, sur- 
rendered to the sheriff’s officer on Nov. 3, & to 
prison on Nov. 5. Pltf. issued a rule for bringing 
in the body, to which the sheriff returned cei 
corpus et paratum fidbeo. An attachment having 
thereupon been directed against the sheriff, the 
ct. set it aside on payment of all costs. — R. v. 
Wilts Sheriff (1824), 1 Bing. 423 ; 8 Moore, 
0. P. 518 ; 2 li. J. O. S. C. P. 64 ; 130 E. R. 170. 

149. .] — ^An attachment having 

issued against a sheriff, for having by mistake 
omitted to return a capias, pursuant to a baron’s 
order in vacation, under Reg. Gen. M. 3, W. 4, 
No. 13, till half an hour after the opening of the 
office on the day after the proper return day, 
the ct. set it aside, though bail above were not 
perfected, on payment of costs & of such further 
damages, if any, as the master might find pltf. 
to have sustained from the sheriff’s omission. 

A sheriff may move to set aside an attachment 
against him, after it has issued to the coroner. 

Where a pltf. intends to make a sheriff liable 
for damages occasioned by his not having returned 
a writ of capias in proper time, he should, if in 
vacation, give him notice of his intention, & will 
then be entitled to recover all such damages as 
occur between his giving such notice & receiving 
information from the imeriff that the defect is 
cured.— R. v. Essex Sheriff (1836), 1 M, & W. 
720 ; Tyr. & Gr. 629 ; 150 E. R. 623. 

160. Return before being served with 

rule.] — -The sheriff having been served in proper 
with a rule to return the writ of test, fi. fa, 
which expired on the last day of term, is attach- 


able at the rising of the ct. on that day if no return 
be made beiore ; & the rule for the attachment 
is regular, though he make his return on a subse- 
quent day in vacation before he was actually 
served with the rule ; & though immediately 

after such service he tendered the sum levied, 
deducting his poundage. — ^R. v, Surry Sheriff 
(1809), 11 East, 591 ; 103 E. R. 1134. 

Annotation : — Folld. R. v, Shropshire Sherlil (1844), 9 Jur. 12. 

151. Tender of sum levied immediately 

after being served with rule.] — R. v, Surry 
Shebi^, No. 1 50, ante, 

162. Failure to return due to mistake.] 

— R. V, Essex Sheriff, No. 149, ante, 

153. Necessity for showing original 

order — ^At time of serving copy.] — In order to 
obtain an attachment against the sheriff for not 
returning a writ pursuant to a judge’s order, the 
original order must be shown at the time of serving 
a copy of it. — Granger v. Fry (1836), 5 Dowl. 21. 

154. Writ not transferred by pre- 

decessor.] — ^A sheriff is not liable to an att^h- 
ment for not returning a writ which has not been 
transferred to him by his predecessor in office, 
notwithstanding the provisions of Fines Act, 1833 
(c. 99), s. 7. — Thomas v, Newnam (1842), 2 Dowl. 
N. 8. 33. 

155. .] — Where a writ has not 

been transferred to a sheriff by his predecessor, 
such sheriff is not liable to an attachment for not 
returning the writ. — Holmes v, Elnitts (1842), 
6 Jur. 994. 

166. Time for rule not expired.] — 

R. i>. Shropshire Sheriff (1844), 3 L. T. O. S. 
140 ; 9 Jur. 12. 

157. Motion to set aside — Irregu- 

larity.] — R. V, Middlesex Sheriff (1847), 11 
J. P. Jo. 820. 

158. Motion for committal — Whether 

damage must be proved.] — ^An attachment issued 
against defts. in the County Palatine for not 
making an affidavit of documents. The sheriff, 
after caption, let defts. out on bail, they having 
filed the affidavit. The sheriff being afterward 
ordered to return the writ, made default, &, on 
a motion that he should return the writ or stand 
committed : — Held : it was not competent for 
the sheriff -to object to the first order, on the ground 
that it ought to have been directed to the Chan- 
cellor of the County Palatine of Ijancaster & not 
to the sheriff ; &, the ct. would not, on this occa- 
sion, allow him to enter into the merits to show 
that pltfs. had not been prejudiced by the iiTegu- 
larity, but a return must be made. — Sugden v. 
Hull (1860), 28 Beav. 263 ; 54 E. R. 367. 

159. Objection on ground of mis- 

direction of order.] — Sugden v, Hull, No. 158, 
ante, 

160. Instructions to sheriff to proceed with 
execution — Whether waiver of right to attach 
sheriff.] — A pltf. does not waive his right to an 
attachment against the sheriff for not duly return- 
ing a wiit of ji, fa,, by directing him, after the 
expiration of the rule to return the writ, to pro- 
ceed with the execution, which had been suspended 
by an adverse claim. — ^Howitt v, Rickaby (1841), 
9 M. & W. 52 ; 1 Dowl. N. S. 389 ; 11 L. J. Ex. 
73 ; 152 E. R. 23. 

Writ of fieri facias.] — See Execution, Vol. 
XXI., p. 635, Nos. 1103-1108. 


Mnitjr Term. In July following the 
J™. to have been in the 

R i88uelf®^iie^t^dlso2^ 

J.— VOL. XU. 


lost. — R. V. Sherwood (1834), 3 O. S. 
305.— CAN. 

p. Writ of fieri facias — AcHon 
againd sheriff d? sureties.] — In an action 
against a sheriff & his sureties, on their 


covenant, for not returning a fi. fa. 
Sc the money made thereon, it is 
necessary to set out the judgment. — 
Bidwbll V , McLean (1840), 5 O. S. 
890.— CAN. 
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Sect* 6. — Executwn of process: Sub^^sed, 6, B, (c), 

C. (a) d? (6), A (g), (6) & (c) i.] 

(c) JustificcUionfor Non-Betum and Delay, 

161. Delivery to Justiees having duty to levy 
wrlt—Phllure of Justices to act on writ.]— In 
following up a writ of execution to its consumma- 
tion, under the Statute of Hue & Cry, 8 Geo. 2, 
c. 16, which the subsequent statute of 19 GFeo. 2, 
c. 34, refers to & adopts as the mode of proceed- 
ing in case of a penalty recovered by the exor. of 
a Revenue officer killed in the pursuit of smugglers, 
againjst the inhabitants of the hundred, or of a 
lath in Kent, it is sufficient for the sheriff, to whom 
the writ had been delivered, to return, even after 
the expiration of sixty days given him* by the 
Act to retmm the writ, that he had delivered it 
to the justices of the peace of the hundred, etc., 
who are charged with the duty of directing the 
levy on the iiffiabitants, & that they had done 
nothing upon it : &; the ct. will not thereupon 
attach the sheriff for not returning the writ ; out 
the next proceeding is against the magistrates, 
to oblige them to do their duty. — ^Wright v. 
Lath of St. Augustine, Kent (Inhabitants) 
(1811), 13 East, 644 ; 104 E. R. 482. 

162. Return to Chancellor of County Palatine — 
By sherfll of county.] — If a rule of ct. orders the 
sheriff of the County Palatine of Lancashire to 
return test, ca., or the mandate of the Chancellor 
thereon, which mandate directs the return to be 
made to the Chancellor of the Co\ nty Palatine, 
the sheriff is not guilty of a contempt if he makes 
a return of the mandate to the chancellor instead 
of to this ct. — R. V. Lancashire Sheriff, Hart 
r. Dukes (1840), 7 Dowl. 765 ; 4 Jur. 87. 

163. No wilful default.] — R. v, Glamorgan 
Sheriff (1851), 17 L. T. 0, S. 41. 

164. Loss of writ in office — ^Proof of delivery to 
proper place — With indorsement of return.]— The 
ct. set aside an attachment gainst the sheriff 
for not retmming a writ of distringas, upon his 
showing that he had delivered it with return 
indorsed thereon, to the clerk at the treasury 
office of the ct., although subsequently it could 
not be found on the file of writs in the office. — 
R. V, Wilts Sheriff, Be Osborne v. Hall (1852), 
18 L. T. O. S, 273. 


C. Sufficiency of Beturn, 
(a) In General, 


165. Return must specify things attached.] — 

The sheriff’s return must specify the things 
attached. — L awrence v, Nethersale (1583), 
Cro. EUz. 13; 78 E. R. 279. 

166. What 1$ sufficient return — Goods rescued 
on exposure to sale.] — A sci, fa. lies against a 
sheriff upon a return to a ft. fa. that he has levied 
the goods, & that on exposing them to sale they 
were rescued ; but not on a return that he levied, 
k that the goods remain in his hands pro defectu 
cmptorMw.— Sly v. Pinch (1618), Crft. Jac. 514 ; 
79 E. R. 439. 


.-Iwnotofioiw Eefd. MUdmay v. Smith (1672), 2 Saimd, 
343; Langdon v. Wallis (1698), 1 Lut. 582. 


167. Goods remaining in sheriff’s hands— 

Failure to secure purchasers.] — S ly v . Finch, No. 
166, ante. 

leg. Inability to enforce execution.] — 

Bush v . Chamberlain (1661), 1 Keb. 99; 83 
B. R. 835. 

169. Nulla bona — Writ of extent Issued 

against debtor’s property.] — Uppom v. Sumner 
(1779), 2 Wm. Bl. 1261, 1294 ; 96 E. R. 737, 
758. 

AnnotaHons: — ^Apld. Ilorke v. Dayrell (1791), 4 Term Rep. 
402. Gonid. Giles v. Grover (1832), 9 Bing. 128. Redd. 
R. V. Wells (1807), 16 Bast, 278 ; Thurston v. Mills (1812), 
16 Bast, 254 ; R. v. Sloper & AUon (1818), 6 PHoe, 114 ; 
Re Henley (1878), 9 Oh. D. 469. 

170. .] — R. V. JOBUNG (1849), 

4 Exch. 483 ; 19 L. J. Ex. 14 ; 154 E. R. 1303 ; 
sub nom. R. v Joplin, 14 L. T. O. S. 205 ; 13 
J. P. Jo. 764. 

171. Non est inventus — Procured by 

plaintiff against principal— Principal in sheriff’s 
custody on criminal charge.]— A return by the 
sheriff of non esi inventus procured by pltf . against 
the principal, in order to ground proceedings 
against the bail, is irregular, if the principal be 
at that time in custody of the same sheriff on a 
criminal charge ; k the ct. set aside the pro- 
ceedings agaij^ the bail with costs where pltf. 
knew that the principal was in such custody at 
the time of such return. — Ward v. Brumfit 

! (1813), 2 M. & S. 238 ; 105 E. R. 371. 

Annotation : — Befd. Hooper v. Lane (1857), 6 H. L. Gas. 443. 

172. Mere indorsement of words of return 

— Writ remaining in sheriff’s office.] — ^A writ sued 
out, in order to save Stat. Limitations, must be 
returned & filed with the proper officer. The 
mere indorsement by the sheriff of the words of 
his return, the writ itself remaining in the sheriff’s 
office, will not be sufficient. — Gregory v. Hur- 
RILL (1826), 5 B. & C. 341 ; 8 Dow. & Ry. K. B. 
270 ; 4 L. J. 0. 8. K. B. 262 ; 108 E. R. 127. 
Annotaiion : — Clonsd. Harnett v. Fisher, [1927] 1 K. B. 402. 

173. Inability to find defendant.] — “ Deft. 

is not to be found in my bailiwick ” is a bad 
return to a writ of capias. — R. v. Kent Sheriff, 
Potter v. Simpson (1837), 2 M. & W. 316 ; Murp. 
& H, 13 ; 6 L. J. Ex. 104 ; 1 Jur. 44 ; 150 E. R. 
777. 

174. Pending action — Return setting out 

subsequent proceedings.] — (1) An argumentative 
return to a writ of recordari facias loquelam is bad. 
The sheriff should make a direct & positive return. 

(2) The sheriff should, if the plaint be still 
pending, return that only, & not any subsequent 
proceedings. 

(3) A return, setting out a plaint in replevin & 
subsequent proceedings, but from which it did 
not appear whether the plaint was still pending 
or was concluded, & which left this qutj^ion to 
the ct. to determine, was held bad. 

(4) Unless the sheriff amend such a return, an 
attachment will lie against him. — Wright v, 
Lewis (1840), 4 Jur. 391. 

175 . Return not showing whether 

action is still pending.] — ^Wihgut v, Le\As, No. 
174, arde. 


part V. sect. 6, sub-sect. 6.— 
c. (a). 

a.Whai is saffUitM return — Goods 
propeHy of absent 
cJeWor.J — ^Where Bnerifl’s return staM 
that he had attached goods “ as ” the 
property of the absent debtor HeW ; 
not to he a return warranting the ct. in 
aanuning Jurisdiction. To give the 
ot. Jurisdiction the return ehould state 
poeffively that the efaeriff has attached 
goods or estate of the absent debtor.— 
lUlCHFOBD e. Cbifman (1848), 3 


N. S. R. (2 Thom.) 235.— CAN. 

r. .J— MUBISON V, liOYD 

(1846), 3 N. S. R. (2 Thom.) 247.— 


t, Uncertain retvm .] — ^A return 

of a sherill to a writ of Jl. fa., that 
be has taken from deft, a horoo 
claimed by deft. *8 eon, Sc placed it in 
ohmge of H., from whose custody he 
said it was stolen. Sc that nothing else 
was found with deft., is bad for un- 
cwtalnt/.— Kktohitm v. Muzkroll 
(1854), 8 N. B. R. (3 AH.) 347.— OAK. 


a. Return ekowing writ un- 

executed without legat excuse.}— Ji. 
BherillB return to a writ of Ji. fa. goods 
set forth that he was notinod that the 
amount of the Judgment to be executed 
had been attached by a Judgment 
creditor of the execution creditor, & 
that the execution debtor, the 
garnishee had thereupon satisfied the 
claim of the garnishor. In fact there 
was only an order to attach & a 
summons to pay over, hut no order 
absolute '.—Held : the return was 
Insttflloient in substance, because It 
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176. Argumentative return.] — W moht v. 

Lewis, No. 174, ante, 

177. Goods claimed by third party — 

Direction by plaintiff to deliver up.] — ^Upon a writ 
of fa,, the sheriff’s return, that he had seized 
certain goods which were claimed by a third 
party, &, thereupon, he applied to the ct., under 
Interpleader Act, 1831 (c. 68), & an order was 
made for the trial of an issue, whether the goods 
were the property of claimant ; that, afterwards, 
pltf. directed him to deliver up possession of 
the goods to claimant : — Held : insufficient. — 
Cleaver v. Fisher (1842), 2 DowL N. S. 292. 

178 . Further claim by creditor after 

executor — Inability to ascertain whether claim is 
good.] — ^Where a sheriff, after being ruled to make 
a return to a writ of fi, fa, made a return, that he 
had sold the goods seized, & had received for them 
sufficient to satisfy the moneys directed to be 
levied ; but that he afterwards had notice from 
the landlord that two quarters* rent was due, 
amounting to a larger sum ; that he had applied 
to the landlord, but had not been permitted by 
liim to have evidence of his claim ; & that though 
he, the sheriff, had used due diligence he was 
unable to ascertain whether the landlord had any 
just claim in respect of the rent, this ct. quashed 
the return for the insufficiency, & allowed an 
attachment to issue. — Hall v, Crawley (1863), 
11 W. B. 344. 

Writ of fieri facias.] — See Execution, Vol. 
XXI., pp. 631-535, Nos. 1052-1102. 


(6) Liability for Insufficiency, 

179. Attachment.] — Price v. Schomberg (1755), 
Barnes, 425 ; 94 E. B. 986. 

180. Unless return amended.] — Wright 

V. Lewis, No. 174, ante. 


D, Liability for False Return, 

(a) In General, 

181. Issue of writ against entailed estate — 
Whether issue In tail bound — Remedy against 
sheriff.]— Day v, Gilford (1661), 1 Sid. 54; 1 
Keb. 141 ; T. Baym. 19 ; 1 Lev. 41 ; 82 E. B. 
066. 


Anmiaii^ : — Consd. Atwood v. Roach (1722), 8 Mod. Rep. 
113. „Eefd. Turner ». Davies (1670), 2 Wms. Saund; 137 ; 
Troviban v. La^vrence (1704), 2 Ld. Rayin. 1048 ; Earle 
V, Hinton (1726), 2 Stra. 732 ; Staffordshire Banking Co. 
V. Emmott (1867), L. K, 2 Exch. 208. 


182. Information at suit of Crown.] — ^Wliere a 
sheriff retmned that he had seized & taken into 
his possession certain property, found by inquisi* 
tion to be the property of a party taken under a 
special capias uttagatuni : the ct. refused, on affi- 
davit of the falsity of that return, to call on the 
sheriff to show cause why he should not enter & 
take possession of it. 


Semble : the sheriff was liable to an informa- 
tion at the smt of the Crown for a false return. — 
B. V, Mills (1840), 4 Jur. 467. 

(6) Fine, 

188. General rule.] — The sheriff amerced £5 
for return non est inventust upon an attachment 
having been in presence of the party. — Stradung 
V, Pembroke (Earl) (1669), Cary, 44 ; 21 E. B. 
24. 

184 .]— Anon. (1561), Moore, K. B. 23; 

Dal. 39; 72 E. B. 415. 

185. .] — If an officer make an ill return 

he shall be amerced, & we will not allow him to 
quash the ill return & make another ; & if, upon 
disallowance of one return, he makes a second 
bad, an attachment shall go. — ^Anon. (1700), 12 
Mod. Bep. 410 ; 88 B. B. 1415. 

(c) Action for Damages, 
i. In General, 

186. What averments are necessary — Cause of 
action.] — ^Parker v, Penn & Bloxam (1788), 2 
Esp. 476 ; 170 E. B. 425, N. P. 

187. Notice to sheriff of defendant’s presence 

in his bailiwick.] — In an action gainst a sheriff 
for a false return to a ca. sa, it is not necessary 
to aver in the declaration that the sheriff had 
notice from pltf. that deft, was within his baili- 
wick, so that he might arrest him. — Hereford 
(Dean & Chapter) v, Macknamara (1824), 5 
Dow. & By. K. B. 95. 

Annbtation : — Consd. Dyke v. Duke (1838), 4 Bing. N. C. 197. 

188. What must be proved — Special damage.] — 
Case against the sheriff. The declaration alleged 
that a fi, fa,i on a judgment recovered by pltf. 
against P., issued, & was delivered to deft., who 
seized P.*s goods, & by sale thereof levied the sum 
indorsed on the writ, but did not render it to pltf., 
& falsely returned that the goods remained in his 
hands for want of buyers ; by means whereof 
pltf, lost the means of obtaining the money in- 
dorsed. Deft, pleaded three pleas, all alleging 
that the judgment was obtained on a warrant of 
attorney, & not on a cognovit actionem signed 
after declaration filed, nor in an adverse action. 
One of the pleas alleged that P. became a bkpt., 

a fiat issued against him before the sale ; & 
that an assignee was appointed. Another plea 
alleged that pltf. had notice of the bkpey. before 
the sale, & deft, before the return ; & that deft, 
in his return, after stating that the goods re- 
mained in his hands for want of buyers, added 
that the assignees had claimed the goods. Another 
of the pleas alleged that the warrant of attorney 
was given to pltf. by way of fraudulent preference. 
On special demurrer, assigning for cause that the 
pleas were argumentative traverses of deft.’s 


showed that the writ roxnained un- 
exe^ted without legal excuse. — Grnqe 
J.^Frebman (1891). U P. n. 330.— 

of purchaser to 
— Ahbahne V, Ajsearne 
(1850). 16 L. T. O. S. 25.— IRT 

far insufficient reium,'\ 
p-An Sufficient return to a ff. fa, 
« no return, & the course is to move for 
an amei^ent, not to quash the 

Ont. 

PART V. SECT. 6, SUB-SECT. 6.— 
C. (b). 

there was 

oi* rotum, the ot* refused an 

attaohi^nt in the first instance. — 


Bayman V. Struther (1823), Tay. 30. 
—CAN. 

PART V. SECT, 6, SUB-SECT. 6.— 
D. (a). 

d. Jurisdiction — District courts.] — 
The di^ot cts., imder 8 VIct. c. 13. 
8. 5, have no Jurisdiction in an action 
on the ease for a false return. — Bell 
u.^JABgs^SHERtgy) (1850), 6 U. 0. R. 

PART V. SECT. 6, SUB-SECT. 6.— 
D. (b). 

183 i. General rule ,] — When the 
sheriff being ruled to return a writ 
under a oondltional fine, does aotuaRy 
return the writ; the ot. will not, it 
the return is bad, make the line 


absolute, but will compel him to 
amend his rotum. — H arton v. Bal- 
ijNROBB Union Guardians (1848), 11 
I. L. R. 24.— IR. 


PART V. SECT. 6, SUB-SECT. 6.— 
D. (0) i. 

188 i. What must he proved — Special 
damage .] — Davis v, .Hj^lton (1840), 

6 O. 8. 111.— CAN. 

e. False return by deputy sheriff 
after deedh of sheriff — Liability of 
sureties,] — Where a sherlfl dies, & 
after his death his deputy makes a 
false return to a writ, the remedy is 
against the sureties given by the 
deputy to the sheriff. Sc not aga!n8t 
the sureties given by the sheriff him- 
G 2 
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Sect. 6 . — Execution of process: S^jib-secl* 6, D. (c) 

t», a. cfc lii.] 

being guilty of the grievances alleged, & omitted 
to show that pltf. h^ not sustained, & could not 
possibly sustain, damage : — Held : the pleas were 
all good, as showing that pltf. had suffered no 
damage by the false return ; it was not necessary 
to aver expressly that no damage coul^ possibly 
arise ; & they were not argumentative pleas of 
not guilty, but negatived the suggestion of damage 
arising upon deft/s admitted breach of duty. — 
Wylie v. Birch (1843), 4 Q. B. 566 ; 3 Gfid. & 
Dav. 629 ; 12 L. J. Q. B. 260 ; 1 L. T. O. S. 169 ; 
7 Jur. 626 ; 114 E. K. 1011. 

Annotations Apld. Levy v. Hale (1859), 29 L. J. C. P. 127. 
Contd. Lloyd v, Harrison (1865), 6 B. & S. 36. field. Allen 
r. Flood, [1898] A. C. 1. 

189, .] — To a writ of venditioni ex- 

ponasy the sheriff made a return, in which he 
^counted for the proceeds of the goods by apply- 
ing part thereof in the payment of rent due to the 
landlord of the premises wherein the goods were 
seized, & by retaining the residue for charges 
which he had a right to make, with the exception 
of a sum claimed for possession-money, to which 
the sheriff was not entitled. The premises, how- 
ever, in which the seizure was made consisted of 
two houses held under separate landlords, & 
beside^ the sum so paid for rent to one of such 
landlords, there was owing for rent to the other 
landlord a sum exceeding the value of the pro- 
ceeds. In an action against the sheriff for a false 
return : — Held : the sheriff was not estopped by 
his return from showing that such rent was due, 
& by reason of 8 Ann. c. 14, requiring the sheriff 
to pay one year’s rent out of the proceeds pltf. 
had sustained no damage by the false return, & 
had, therefore, no cause of action. — Levy v. Hale 
(18.59), 29 L. J. C. P. 127 ; 1 L. T. 132 ; 6 Jur. 
N. S. 702 ; sub nom. Levi v. Hale, 8 W. R. 126. 
Annotalion : — field. Stlmson v. Famham (1871), L. K. 7 
Q. B. 175. 

190. ,] — Pltf., an execution creditor^ 

delivered a writ of ft. fa. to the sheriff, who pro- 
ceeded to execute it by seizing goods upon the 
premises & apparently the property of the execu- 
tion debtor, but which were then, in fact, in 
possession of the holder of a bill of sale to whom 
they had been previously assigned. The sheriff 
remained on the premises until ^smissed by pltf.’s 
attorney, &, being directed to return the writ, 
made a return, that he had seized goods of debtor 
& kept them until ordered by pltf.’s attorney to 
withdraw from possession. To an action brought 
by pltf. against the sheriff for not levying under 
the writ, & for a false return, deft, pleaded {irUer 
alio) nulla bonoy & at the trial, set up, as his sole 
defence the bill of sale, which the jury found to 
be valid ; & a verdict was entered for deft. : — 
Held: actual damage was necessary to support 
the action ; deft, was not estopped by his return 
from proving that the goods seized did not belong 
to the debtor ; ^ they were found to be the pro- 
perty of the assignee they were not available for 
sale under the execution ; & therefore pltf. had 
sust^ned no damage from the conduct of the 
sheriff, & could not maintain the action. 

I am of opinion that this rule must be discharged. 
The action is founded on tort, for a wrong done 
by the sheriff in making this return, wMch was in 
one sense a false return. Now the rule respecting 


such actions against a sheriff is, that, not only 
must a wrongful act have been committed, but 
damage must have been thereby caused, in order 
to entitle the person injured to maintain the 
action (Cockbur?^, C.J.). — Stimson v. Farioiam 
(1871), L. R. 7 Q. B. 176 ; 41 L. J. Q. B. 52 ; 26 
L. T. 747 ; 20 W. R. 183. 

191. Malice.] — ^Brasyer v. Maclean, No. 

196, post. 

198. When sheriff may pay into court money 
deposited with him — Faiiure to send money with 
return.] — Deft, was arrested on Oct. 26, &i 
deposited the amount of the debt &; £10 for costs, 
with the sheriff in lieu of bail, under 43 Geo. 3, 
c. 46, s. 2. On Nov. 10 the sheriff was ruled to 
return the writ, & on Nov. 17 his agent filed a 
return, stating the arrest & deposit of the money, 
& that it had been paid into ct. Owing to an 
inadvertence in sending up the writ without the 
money it had not been so paid, Sc in consequence 
of the absence of the under-sheriff from home, it 
was not paid in previous to Nov. 23 on which day 
pltfs. commenced an action against the sheriff 
for a false return. The slieriff having obtained 
a rule nisi why he should not be at liberty to pay 
the money into ct., & why it should not remain 
in ct. as though it had been paid in due time, the 
ct. made the rule absolute on payment of costs. — 
Hall v. Champneys (1836), Tyr. & Gr. 496. 

193. Action for false statement that 

money had been paid into court.] — sheriff, 
against whom an action for falsely returning that 
money deposited with him by a deft, in heu of 
bail had been paid into ct., had been brought, 
was allowed to pay into ct. in the original action 
the money so deposited, though pltf. had been 
delayed two months by the sheriff’s neglect. — 
Hall v. Jones (1836), 4 Dowl. 712. 

ii. When Action Lies. 

194. General rule.] — ^Action against sheriff for 
false return. — Steward v. Floyd (1699), 12 Mod. 
Rep. 311 ; 88 E. R. 1343. 

195. .] — In an action against a sheriff for 

a false return Sc for an excessive levy Sc for not 
paying over the residue, the ct. refused to allow 
the sheriff to pay money into ct. with costs, 
though it appeared that the sheriff had by mistake 
retained money to pay hop duty to the Crown 
which was subsequently discovered to have been 
paid, &; had also made charges for possession Sc 
other charges usually made, but in strictness not 
allowable. 

Pltf. complains of misconduct in the sheriff or 
his officers ; he has a right vested in him to re- 
cover damages for the injury he has thereby 
sustained Sc he ought to be at liberty to try that 
action (per Cur.). — Woodgatev. Baldock (1833), 
2 Dowl. 256. 

196. .] — A return of reserve to a writ of 

capias ad respondendum is not traversable, but if 
a sheriff makes a false return, an action^ will lie 
against the sheriff at the suit of a party injured 
thereby, though such return was not made mali- 
ciously. — Brasyer V. Maclean (1876), L. R. 6 
P. C. 398 ; 44 L. J. P. C. 79 ; 33 L. T. 1 ; 89 
J. P. 766, P. C. 

197. Action against bailiffs — Return by ballllls 
before writ to sheriff Is returnable — ^After bailiff 
removed from office.] — ^An action will not lie 


self. — ^McLeod e, Boui/roN (1845), 2 
U. C. K. 44.--CAN. 

I. Measure of damages — False re- 
turn non est insenlus.'h'lji an action 


on the case against a sheriff for a false 
return of non est inventus, the measure 
of damages is the actual value of the 
custody to pltf. ; ic it lies on pltf. to 
give evidence from which the jury may 


calculate that value, independently of 
the amount in the writ. — O abill v. 
Verner (1853), 2 1 . C. L. R. 549 ; 4 
Ir. Jur. sb.— m. 
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against the bailiffs of a franchise for a false return 
nmde before the writ to the sherilf is returnable, 
& after they are amoved from their office ; for 
it is void, & as no return. — ^Palmer v. Potter 
(1690), Oro. Eliz. 612 ; 78 B. R. 761. 

198. Return stating arrest — Defendant allowed 
out of custody.] — ^An action on the case will not 
Ue against a sheriff for returning cepi corpus et 
paraium habeo when he had let the party to bail ; 
& he may demur, or he may plead the 23 Hen. 0, 
c. 10, in bar, though he cannot give it in evidence 
on the general issue. — ^Parker v. Wblby (1670), 
IMod. Rep. 57; 1 Sid. 439 ; 2 Keb. 657 ; 1 Vent. 
85 ; 80 B. R. 728 ; sub nom, Benson v. Welby, 
2 Saund. 164. 

Annotations : — Re!d. Bullythorp v. Turner (1744). WUles, 
475 ; Samuel v. Evans (1788), 2 Term Rep. 569. 

199. .] — The sheriff having arrested 

a party, permitted him to go at large without 
taung a bail bond, returned cepi corpus, &> before 
the expiration of the rule to bring in the body put 
in bail : — Held : he was not liable either to an 
action for an escape, or false return. — Pariente 
V. Plumbtree (1799), 2 Bos. & P. 35 ; 126 E. R. 
1141. 

Annotation : — Consd. Allingham v. Flower (1800), 2 Bos. & P. 
246. 

200 . Wrongful return of ‘‘ nulla bona.*'] — 

Uppom V. Sumner (1779), 2 Wm. Bl. 1251, 1294 ; 
96 E. R. 737, 758. 

Annotations : — ^Apld. Rorke v. Dayrell (1791), 4 Term Rep. 
402. Consd. K. V. Giles (1820), 8 Price, 293 ; Giles v. 
Grover (1832). 9 Bing. 128. Refd. R. t?. Wells (1807), 16 
East, 278 ,* Thurston v. Mills (1812), 16 East, 254 ; it. v. 
Sloper & Allen (1818), 6 Price, 114. Mentd. Re Henley 
(1878), 9 Ch. D. 469. 

201. .] — Miles v, Rawlyns, etc. (1803), 

4 Esp. 194 ; 170 E. R. 088, N. P. 

202. .] — Execution creditor is entitled to 

recover against the sheriff in an action for a false 
return, he having handed the proceeds of the sale 
over to the assignees & returned nulla bona to the 
sheriff’s ft, fa , — Godson v. Sanctuary (1832), 4 
B. & Ad. 255 ; 1 Nev. &M. K. B. 52 ; 2 L. J. K. B. 
19 ; 110 E. R. 451. 

Annotations: — Mentd. Whitmore v. Robertson (1841), 11 
L. J. Ex. 43 ; Lackington v. M'Laclilan (1842), 5 Scott, 
N. R. 874 ; Skey V. Carter (1843), 11 M. & W. 571 ; Whit- 
more V. Greene (1844), 2 Dow. & L. 174 ; R. v, Middlesex 
JJ. (1845), 5 Dow. & L. 109. 

203 . Return tending to Infringe rights of Crown — 
Goods subject to prior execution.] — An informa- 
tion in the nature of an action for a false return 
against a sheriff who had returned that he had 
seized the goods, etc., into the hands of His 
Majesty, subject to certain prior executions, which 
return had the effect of depriving the Crown of 
the fruits of its prerogative, priority cannot be 
supported if the return should be substantially 
true, although it might be bad in point of law. 
The proper course in such a case wotdd be, to pro- 
cure the return to be quashed by motion for that 
purpose.~~GiLE8 v. R. (1823), 11 Price, 694 ; 147 


B. R. 675, Ex. Ch. ; revsg, S. C. sub nom. R. v. 
Giles (1820)48 Price, 293. 

Annotations: — ^Befd. Giles v. Grover (1832), 9 Bing. 128. 

Mentd. King v, Simmonds (1848), 1 H. L. Caa. 754 ; 

Edwards Ol. (1864), 9 Exch. 628. 

Return to Parliamentary writ — ^Double return.] — 
See Elections, Vol. XX., p. 115, Nos. 923, 924. 

False return .] — See Elections, Vol. XX., 

pp. 115, 110, Nos. 920-928. 

Action by personal representative .] — See Exe- 
cutors, Vol. XXIII., p. 290, Nos. 3619, 3020. 

iii. Defences. 

204 . Property not belonging to execution debtor 
— Previous transfer to assignees in bankruptcy.] 

— smiles V. Rawlyns (1803), 4 Esp. 194 ; 170 
E. R. 688, N. P. 

205. Prior execution.] — Declaration by 

execution creditor against sheriff, for falsely re- 
turning nulla bona to a, ft. fa., alleged that the 
sheriff seized goods of great value, to wit, of the 
value of the moneys included in pltf.’s writ, & 
then levied the same thereout. Plea, that F. had 
sued out a prior writ of fi. fa. which was delivered 
to sheriff before pltf.’s writ, & remained unexe- 
cuted in sheriff’s hands ; & sheriff, after seizing 
the goods imder pltf.’s writ, & before they were 
sold under the same, seized them under P.’s writ, 
&, sold them for the utmost price, etc. ; but for 
a sum insufficient to pay the sum indorsed on 
P.’s writ, & paid the sum to F. : — Held : plea 
bad, on special demurrer, as an argumentative 
traverse of the allegation, that the sheriff had 
levied the moneys indorsed on pltf.’s writ ; such 
levy consisting in a sale, the proceeds of which 
would be applicable to pltf.’s writ. — Drewe v. 
Lainson (1840), 11 Ad. & El. 529 ; 3 Per. & Dav. 
245 ; 9 L. J. Q. B. 69 ; 113 B. R. 516. 

Annotations: — ^Apld. Heenan ». Evans (1841), 3 Man. & G. 

398; Shattock v. Carden (1851), 6 Exch. 725. Mentd. 

Giles V. GUes (1846), 9 Q. B. 164. 

206. .] — Gibbons v. Hunter (1845), 6 

L. T. O. S. 128. 

207 . Colourable appointment of debtor as 
servant of foreign minister.] — It is not a sufficient 
justiffcation to the sheriff for refusing to execute 
process, that the individual against whose person 
or goods it issues has the appointment of domestic 
servant to a foreign minister at our ct., & that 
notice of this has been stuck up at the sheriff’s 
office, unless the appointment be bond fide; & 
in an action against the sheriff for a false return, 
pltf . may show that the appointment was merely 
colourable. — D elvalle v. Plomer (1811), 3 Camp. 
47 ; 170 E. R. 1301, N. P. 

Annotation: — Retd. Lloyd v. Ilarrison (1865), 6 B. &; S. 36. 

208 . Proof that debtor possesses certain goods 
— ^Prior execution to amount of greater value — 
Previous return of nulla bona,] — In an action for a 
false return of nulla bona to a fi. fa. if pltf. show 
debtor to be possessed of certain goods, it is no 


PART V, SECT. 6, SUB-SECT. 6.- 
D. (o) 11. 

return of null 

w?® return of nuXU 

wjw, where there are goods, is onl^ 



g. Return to writ against share 

of partnership — In^oency of partner- 
Mip rnaking return immaterial A — Fun- 
toff V. Dickson (1853), 10 U. C. R. 
428.— CAN. 

h. Return of failure to execute 
writ ] — The ct. upheld a verdict for 
a sheriff sued for a false return to a 
fi. fa., holding that he could not be 
said, either in law or in fact, to havo 
been guilty of culpable negltgenoe in 
not executing the writ ; he had tried 
several times before the return day to 
execute it, but could not gain 
admittance to the house. — Finnigan 
V . Jarvis (1851), 8 U. 0. R, 910.— CAN. 


k. Return that goods rescued — 
Where goods left on premises of father- 


in-law of debtor .] — Bennett v. Ste- 
phenson (1860), 4 Nfld. L. R. 444. — 
NFLD. 


PART V. SECT. 6, SUB-SECT. C.— 
D. (e) lU. 

l. Acceptance of return — WUh 
knowledge of falsity.] — Case for false 
return of nuUa bona to a fi. fa. Plea, 
that pltf. accepted such return know- 
ing It to be untrue, & issued a fi. fa. 
lands upon It ; — Held : no defence. — 
Markle e. Thomas (Sheriff) (1856), 
13 U. 0. R. 363.— OAk 

m. Previous execution of greater 
value.] — ^Mein v. Hall (1863), 13 0. P. 
518.— CAN. 

n. Sale under previous 
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Sect, 6 * — Execuiion of process : Suh^sect. 6, D. (c) 
UL; sub-sect, 7, A, d: i?.] 

defence for the sheriff to show a prior execution 
to an amount of greater value, if to that execution 
the sheriff also returned nulla hona. Nor, if the 
sheriff has the proceeds of the goods in his hands, 
is it any defence to show that the fi, fa,^ on the 
return of which the action is brought, was delivered 
at the sheriff’s office at a quarter past 5 o'clock 
on the day on which it is returnable. — Townb v, 
Crowder (1826), 2 C. & P. 356 ; 172 E. R. 160, 
N. P. 

209. Sheriff holding proceeds of goods — Writ 
delivered late on day for return.] — ^Towne v, 
Crowder, No. 208, ante. 

Return to writ of fieri facias.] — See Execu- 
tion, Vol. XXI., pp. 632-634, 638, 539, Nos. 
1066-1088, 1127-1137. 


Sub-sect. 7. — ^Arrest on Civil Process. 

A, In General, 

See, now, Debtors Act, 1869 (c. 62) ; R. S. C., 
Ord. 69. 

210. Procedure on arr^t — Necessity for produc- 
tion of warrant.] — ^A sheriff’s officer, in making an 
arrest oh mesne process need not show his warrant 
until the party submit to the arrest & demand to 
see it.— Hodges v, Marks (1618), Cro. Jac. 485 : 
79 E. R. 414. 

Anru)taii^ :—Re!d, Hooper v. Lane (1857), 6 H, L. Cas. 

443. Mentd. Layton v. Qrindall (1709), 2 Salk. 643. 

21 f. Sheriff under obligation to arrest.] — Dar- 
LYE’s Case (1631), Het. 175 ; 124 E. R. 433. 

212. Though creditor arrange for further 

time.] — He A Soucitor op the Supreme Court 
(1895), 39 Sol. Jo. 601. 

213. Hindering bailiff from effecting arrest — 
Contempt of court.]— To hinder a bailiff from 
arresting a man is a contempt of the ct. — ^Powell 
V. Ball (1704), 6 Mod. Rep. 210 ; 87 E. R. 963. 

214.. Form of warrant.] — Grice v, Allen 
(1741), Barnes, 414 ; 94 E. R. 981. 


215. .] — Warrants of commitment are 

held valid, although the authority under which 
they were granted is not therein set forth. — R. v, 
Goodall (1764), 1 Keny. 122 ; Say. 129 ; Dunn- 
ing, 26 ; 96E. R.938. 

216. .] — Where a capias was directed to 

the “ sheriffs ” of Middlesex, instead of “ sheriff ” : 
— Held: an irregularity. — Jackson v, Jackson 
(1834), 1 Cr. M. & R. 438 ; 3 Dowl. 182 ; 6 Tyr. 
136 ; 4 L. J. Ex. 32 ; 149 E. R. 1162. 

217. Arrest on civil process of prisoner detained 
on criminai charge.]— Granger v, Moore (1837), 
Murp. & H. 20 ; sub nom, Grainger v, Moore, 1 
Jur. 43. 

218. Second arrest on same charge — Volun- 
tarily permitted to escape.] —A bailiff who has 
arrested a prisoner on mesne process may retake 
him before the return of the writ, though he volun- 
tarily permitted the prisoner to escape immediately 
after the arrest. — ^Atkinson v, Matteson (1787), 
2 Term Rep. 172 ; 100 E. R. 93. 

Annotation : — Expld. Puller v, Prost (1797), 7 Term Itep. 

109. 

219. Discharge from first arrest on account 

of irregularity.] — The rule that a party is not to be 
arrested twice for the same demand, only holds 
where the first arrest has been a regular one ; 
if, therefore, deft, be discharged from custody on 
account of irregularity in the proceedings, he may 
afterwards be taken into custody in a regular 
manner. — ^Nyas v. Noy (1838), *2 Jur. 647. 

220. Escape from questionable arrest.] — 

Snowball v, Dixon, No. 114, ante, 

221. Writ returnable “ non est inventus — Duty 
of sheriff.! — When a ca, sa, is indorsed with a 
direction “ to be returned non est inventus,** the 
meaning is that the sheriff is not to search for 
debtor ; but, if debtor surrenders himself, the 
sheriff must detain him, & he is then entitled to 
his poundage under 29 Eliz. c. 4 (a). — Magnay v. 
Monger (1843), 4 Q. B. 817 ; 1 Dav. & Mer. 24 ; 
12 L. J. Q. B. 306 ; 7 J. P. 546 ; 7 Jur. 625 ; 
114 E. R. 1105 ; sub nom, Magnay v. Morgan, 1 
L. T. O. S. 253. 

AnnotatUma Consd. Hooper v. Lano (1857), 6 H. L. Cas. 

443. Held. Baker r. St. Quintin (1844), 12 M. & W. 

441. 


Snare v, Waddell (Sheriff) (1864), 
24 U. C. R. 165.— CAN. 


PART V. SECT. 6, SUB-SECT. 7.— A. 

o. Form of warrant — Indorsement 

with amount of The eherUPs 

warrant to a baillfl to arrest must be 
indorsed with the amount of the debt 
claimed Sc costs in like manner as the 
writ is required to be. — 8tebi.e v. 
Lameux (1836), 5 O. S. 154. — CAN. 

p. Afreet on mesne process — 

Necessity for annexing affidavU of debt 
to process .] — ^An arrest by a constable 
on mesne process directed to the 
sheriff is not legal by 2 Geo. 4, c. 139, 
unless the affidavit of the debt be 
a^exed to the process. — llosa v. 
Webster (1849), 5 if. C. R. 670.— CAN. 

218 i. Second arrest on same charger-- 
Voluntarily permitted to escape ,] — 
v. Ward (1867), 17 C. P. 


— 7 “ Escape after surrender hi 
prisoner on ball to the limltf 
hav^ been rendered to the sherlfl 
hJs escape while the officer i 
whose custody he was placed wa 
otherwise engaged :—ReW ; thesherlj 
was Jnstmed in ro-taklng & oommlttinj 


not reeved on escape of dd>tor .] — 
Where a sheriff is requested to return 
non est inventus, he need not seek the 
debtor, but it he do. Sc arrest him, the 
bail are dischm^d : Sc it the debtor 
escape, no matter from what cause, 
the^ liability does not revive. — R ead 
V. Hilts (1847), 4 U. C. R. 176.— CAN. 

a. Sufficiency of warrant.] — A 
caputs addressed to the sheriff of the 
united counties of York Sc Peel, & 
directing him to take deft., if he shall 
be found in your county,” is suffi- 
cient, the latter sentence being sur- 


b. — —.1 — ^A capias issued on an 
affidavit which does not sot forth 
s^cient gronnds Is not void, but vold- 
MoKat (1898), 31 
N. 8. R. 243.— CAN. 


0 . Grounds for arrest — Intention of 
dwior to Iccme province.] — OMulun 
^ Wallace (1^0). 22 N. 8. R, (10 
R. Sc Q.) 161.— CAN. 


d. ^.1 — McLaughlin Cab- 

WAGE Co. V. Fadbb (1901), 34 N. 8. R. 
634. — CAN. 


•. Juriadidion to order arrest — Com- 
missionsrs. t^TDNEY Sc Louibbubg 
Coal 6c Railwat Co. v, Kimbbr 
, 23 N.S. R. (11 R. 3c G.) 338.— 




g. Arrest by subsequent detainer 
after illegal arrest .] — subsequent 
detainer lodged against a deft, illegally 
arrested, without collusion with the 
other creditors, is good, Sc the sheriff 
is bound to detam the prisoner In 
custody. — I’AGE V. Williams (1861), 
1 I. C. L. R. 499 ; 3 Ir. Jur. 323.— 
IR. 

h. Duty of sheriff to take bail — 
Bail must he sufficient .] — The sheriff is, 
in cases of arrest in jiersonal actions, 
bound to take sufficient bail when it 
is obtainable, 3c such ball need not be 
submitted to the ct. in the first 
instance. — Bank op British North 
America v. Several Dependants 
(1848), 3 Nfld. L. R. 14.— NFI^. 

k. .1 — Jackson v. Camp- 

bb^^ 1855), 1 N. 8. R. (1 Thom.) 18. 

l. Duty of constable to take bail,] 
— A constable who arrests under a 
oomr.'a writ may refuse to take bail, 
3c if he does take bail the sherifl may 
reject them as the constable's duty 
under such a writ is only to deliver 
deft, to the sheriff ; but if the sheriff 
accept them, the bail bond is good. 
— Price v, Sullivan (1842), 6 0. 8. 
640.— CAN. 

m. Rail bond—VdlidUy of.] — A 
bail bond is irregular in a case where 
the action was oommenoed by prooeas 
not bailable, Sc the arrest made on 
bailable process after appeamnoe 
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222. Effect of surrender , of debtor.] — 

Magnay V. Mongbr, No. 221 , ante, 

Arrest before return to ft. fa .] — See Eyecu- 

HON, Vol. XXI., p. 436, No. 190. 

223. Two writs issued at different times against 
same party — Right of arrest on valid writ — Prisoner 
discharged on invalid writ.] — H ooper v. Lane, No. 
86, ante. 

224. Who may be arrested — Corporation aggre- 
gate.] — ^Process of foreign attachment cannot be 
enforced by distress against the garnishee, but only 
by arrest of his person. It cannot, therefore, be 
e^orccd at all against a corpn. aggregate, which 
is by its nature incapable of being arrested. — 
London Corpn. v . London Joint Stock Bank 
(1881), 6 App. Oas. 393 ; 60 L. J. Q. B. 594 ; 45 
L. T. 81 ; 29 W. R. 870, H. L. ; affg, S. C. eub nom. 
London Joint Stock Bank v . London Corpn. 
(1880), 5 C. P. D. 494, C. A. ; (1876), 1 C. P. D. 
1. 

Annotations : — Raid. St. Leonardos Shoreditch Grdns. v, 
Franklin (1878), 47 L. .T. O. B. 727 ; lie Price. Ex p. 
Soar (1881), 17 Ch. D. 74 ; Martin u. Nadel, [19001 2 K. B. 
26. Mentd. Vickers v. Storens & La Conception Gold 
Mining Co. (1881). 44 L. T. 679 ; R. v. Tyler & Interna- 
tional Commercial Co., [1891) 2 Q. B. 688 ; Robson v. 
Smith (1895), 72 L. T. 569. 

Privilege from arrest .] — See Sub-sect. 8, 

post. 


B. What Coneiitutee Arrest. 


225. Corporal touching,] — An arrest must be 
by corporal seizing or touching deft.’s body ; & 
therefore if a bailiff only pronounce words of arrest, 
& show his warrant, & deft, escape, the ct. will not 
grant an attachment for a rescue ; for he was not 
legally arrested. — Genner v. Sparks (1704), 6 
Mod. Rep. 173 ; 1 Salk. 79 ; 87 E. R. 928. 


Annotations Williams v. Jones (1736), Lee temp. 

Hard. 298. Consd. Hampshire Sheriff v. Godfrey (1739), 
7 Mod. 11pp. 288. Apld. Russen v. Lucas (1824), Ry. & 
M. 26 OoiUid. NlchoU r. Barley (1828), 2 Y. & J. 399. 
Appryd.A Folld. Sandon r. Jervis (1859), E. B. & E. 942. 
Reid. Rich V, Woolley (1831), 7 Bing. 061 ; Grain^r v, 
HUl (1838), 1 Am. 42 ; Brown r. Chapman (1848), 6 C. B. 
365. 


226. .] — Sernhle, in order to constitute an 

arrest, the warrant must be produced ; but the 
closest watching of deft, is not sufficient. 

Formerly, it was necessary, that there should 
be some actual corporal touching, in order 
to constitute an arrest. But, there may be an 
arrest now without any such touching (Whxiams, 
J.). — Robins v. Hender (1836), 3 Dowl. 643; 
sub nom. Hender v. Robins, 1 Har. & W. 204. 
ylnimtofion Refd. Galllard v. Laxton (1862), 2 B. & S. 


227. .] — ^Actual contact with the person is 

not necessary to constitute an arrest. — Grainger 
V. Hill (1838), 4 Bing. N. 0. 212 ; 1 Arn, 42 ; 6 
Scott, 661 ; 7 L. J. C. P. 86 ; 132 E. R. 769 ; sub 
nom. Granger v. Hill, 2 Jur. 235. 
^mu)^io^;—Jtongd. Warner v. Riddiford (1858), 4 C. B. 
vTo^* Medina v. Grove (1847), 10 Q. B. 

t>I 5; Powell V. Hoyland (1851), 6 Exch. 67; 

I arton v. Hill (1864), 4 New Rep, 103 ; Assets Develop- 


ment Co. V. dose No. 2 (1001), 46 Sol. Jo. 12 ; Olblan v. 
National Amalgamated Labourers’ Union of Great Britain 
& Ireland, [1903] 2 K. B. 600. 

228. Defendant submitting.] — Homer v. 

Battyn (1739), Bull. N. P. 62. 

AnnoUUUms .—Am. Grainger v. Hill (1838), 1 Am. 42. 
Retd. NichoU V. Barley (1828), 2 Y. & J. 399 ; Bird v. 
Jones (1845), 7 Q. B. 742. 

229. .] — Though a man is not touched, 

yet if he knew there is a process against him, 
submit to it, it is an arrest (Lee, O.J.). — ^Hamp- 
shire (Sheriff) v. Godfrey (1739), 7 Mod. Rep. 
288. 


230. With intention of keeping — Seizing 

coat.] — Semble : the giving a writ of capias to 
deft, by a sheriff’s officer, telling him to go with 
him, which is not acquiesced in by deft, is no 
arrest. — Williams v. Griffith (1849), 3 Esch. 
684 ; 6 Dow. dc L. 449 ; 18 L. J. Ex. 195 ; 13 
L.T. O.S. 164; 13 J. P. 397 ; 154 E. R. 978. 

231. Without power of bodily restraint.] — 

A sheriff’s officer, having a writ of ca. sa. against 
pltf., put his hand through a broken pane in the 
window of pltf.’s house, & touched him. In an 
action for false imiprisonment : — Held : a valid 
arrest, though the officer had not at the time the 
power of bodily restraint. — Sandon v. Jervis 
(1859), E. B. & E. 942 ; 28 L. J. Ex. 156 ; 32 L. T. 
O. S. 375 ; 5 Jur. N. S. 860 ; 7 W. R. 290 ; 120 
E. R. 760, Ex. Ch. 

Annotations : — Consd. Nash v. Lucas (1867), L. R. 2 Q. B. 
.590. Refd. Thomas v. Rawlings (1859), 28 L. J. Ex. 
347. 

232. Words of arrest — Production of warrant.] 

— Genner v. Sparks, No. 225, ante. 

233. Accompanied by acquiescence.] — 

Homer v. Battyn (1739), Bull. N. P. 62. 
Annotations : — Apld. Grainger v, UiU (1838), 1 Am. 42. 
Refd. Nicholl r. Darley (1828), 2 Y. & J. 399 ; Bird v. 
Jones (1845), 7 Q. B. 742. 

234. .] — Words such as “ I arrest 

you ” per se will not constitute an arrest ; but if, 
after the words of arrest, the party goes with the 
officer, & so acquiesces, it is an arrest. — Russen 
V. Lucas (1824), 1 C. & P. 153; Ry. & M. 26; 


171 E. R. 1141, N. P. 

235. Delivery of writ to sheriff’s office — ^Whether 
good arrest of sheriff’s bailiff.] — R. v. Spretbury 
(1731), 2 Barn. K. B. 60 ; 94 E. R. 356. 

236. Locking up in room.] — It does not follow 
that an arrest cannot be made without touching 
the person ; for if a bailiff comes into a room, & 
tells deft, he arrests him, & locks the door, that is 
an arrest, for he is in custody of the officer (Lord 
Hardwicke, C.J.). — ^Williams v. Jones (1736), 
Lee temp. Hard. 298 ; 2 Stra. 1049 ; 95 E. R. 193, 
Annotations : — Consd. Rowe v. Tutte (1737), Wllles, 14 ; 

Totta^ V. Petty (1737), Leo temp. Hard. 358. Refd. 

TItley V. Foxall (1758), WiUos, 688 ; Emmett v. Lyne 

(1805), 1 Bos. & P. N. R. 255. 

237. .] — Williams v. Griffith, No. 230, 

ante. 

238. Giving instructions to call.] — Where a 
sheriff’s officer, to whom a warrant upon a writ 
against A. was delivered, sent a message to A., 


Amount of— Right to secur 
jw double amount on writ,]—NssDn 
V. Needham (1881), 29 Gr. 117.— CAl 
Discharge by surrender 


SONAU) (1867),'!"^°^*? 


t. Time /or.] — Potts v. 

Baird (1877). 7 P. R. 113.--CAN. 

a. Notice to be first given to 

execution creditor.] — v. James 
(1848), 6 U. C. R. 216.— CAN, 

b. Right to set aside allowance 

— Where subsequent recognisances «n- 
authorised, j — MaoFari.anb v. Mao- 
WhirterGSSS), 8 C. P. 76.— CAN, 

o. Transfer 

Pbenderoast (1880)i 
R. & G.) 385.— CAN. 


o/.l — Rode v. 
13 N. S. R. (X 


d. AdtUm by sheriff— Necessity 

for proof of actual pecuniary damage,}— 
KiNOSMiLL (Sheriff) v. Gardiner 
(1843), 1 U. 0. R. 223.— CAN, 


e. Right to sue where 

prisoner received into close custody.] — 
Campbell v. Hetman (1836), 2 N. B. K. 
(Ber.) 133.— CAN. 


PART V. SECT. 6, SUB-SECT. 7.— B. 

f. Promise to put in bail — After 
informing party of writ.] — Perrin v. 
Joyce (1841), 6 O. S. 300.— CAN. 

g. Execution of bait bond.] — A 
bailable capiaa having Issued, the 
deputy shem went to deft. & asked 
him to find bail. They both then 
went in searoh of baU, 3c a bail bond 
was ezeouted: — Held: an arrest.— 
Morse v. Tbbtebl (1855), l P. R. 
369.— CAN. 
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Sed. 6 . — Execution o} proceea: Stib-eed. 7, B., C., 
D., E. «fc F.] 

& asked him to fix a time to call Sc give bail, 
Sc A. accordingly^ fixed a time, attended. Sc gave 
bail : — Bdd : this was not an arrest. — ^B errt v. 
Adahson (1827), 0 B. & C. 528 ; 9 Dow. Sc By. 
K.B. 658; 108 E. R. 646. 

AnnotatUms: — Alild« Amor r. Blofleld (1832), 9 Bins. 91. 
Consd. Bates v. l^Ulng (1834), 2 Cr. & M. 374. Raid, 
Gwrge r. lladford (18^). 3 C. & P. 464 ; Roooe v. Griffiths 
(1829), 5 Man. & Ry. K. B. 12U ; Brown v. Chapman 
(1848), 6 C. B. 365. ^ 

239. Obtaining promise to call.] — An officer 
employed to arrest a man goes with his warrant 
to his house, & tells him that he has a writ against 
him. He does not actually take him into custody, 
or touch him, but takes his word that he will 
attend & ^ye bail in a day or two. He then goes 
away receiving a gratuity from the party against 
whom he had the writ, & goes at his desire to his 
attorney, & desires him to put in bail which is 
accordingly done. This is no arrest. — Gborge v, 
Radford (1828), 3 C. & P. 464 ; Mood. & M. 244 ; 
172 E. R. 603, N. P. 

240. Obtaining undertaking to appear.] — Here 
there was neither arrest nor holding to bail ; for, 
instead of a bail bond, deft.’s attorney gave an 
uiulertaking to appear, & afterwards, upon a defect 
being pointed out in pltf.’s affidavit to liold to 
bail, deft, was allowed to enter a common appear- 
ance. He, therefore, has not been :<ubjected to 
the inconvenience of an unjust arrest (Tindal, 
C.J.). — Amor v. Blofield (1832), 9 Bing. 91 : 2 
Moo. & S. 156 ; 1 L. J. C. P. 169 ; 131 E. R. 
549. 

Anmtaiion :~-ConBd, Bates v. Pilling (1834), 2 Cr. & M. 
374. 

241. Necessity for production of warrant.] — 

Robins v. Hendeb, No. 226, ante, 

242. Notice to sherllPs officer not to execute 
writ — Writ remaining In sheriff’s hands— Defendant 
subsequently arrested at Instance of third party.]— 

A Ctt. sa, liaving issued & been delivered to the 
sheriff, who, by the direction of pltf.’s attorneys, 
issued a wan^nt to M., his officer, notice was 
afterwards given to M. by pltf.’s attorneys, not to 
execute the writ, but it remained in the sheriff’s 
hands. Deft, having been arrested by the same 
officer subsequently, at the suit of a third person ; 
— Held : deft, could not insist, under these circum- 
stances that he had ever been in custody under the 
first writ. — Howard r. Cauty (1844), 2 Dow. & 
L. 115 ; 13 L. J. Q. B. 294 ; 8 Jur. 984. 

AnrwkUions :—BM, Hooper v. Lane (1857), 6 H. L. Cas. 
443 ; Futcher v. Hinder (1868), 32 L. T. O. 8. 132, 

243. Handing writ to defendant— With order to 
proceed with officer — Order not obeyed.] — Williams 
V. Griffith, No. 230, ante, 

C. Who May Arrest, 

244. Bailiff to whom warrant addressed — 
Whether all must execute warrant.] — Lash- 
BROOKE’8 Case (1636), Hut. 127 ; 123 E. R. 1149. 

;-^Apld. Lee i;. Vesaev (1866), 1 H. & N. 90. 
Retd. Britton e. Cole (1697), 1 Ld. liaym. 305. 

7 J — arrest under a ca, aa, by a 

bailiff, to whom the warrant is not addressed, in 
the absence of the officer to whom it is addressed, 
even though such officer has engaged him to assist 
him in his absence, he himself being at a consider- , 
able distance at the time of the arrest, is irregular, I 


& deft, will be discharged out of custody. — 
Rhodes v. Hull (1867), 26 L. J. Ex. 265. 

246. Bailiff’s deputy.] — A non. (1695), 12 Mod, 
Rep. 73, 76 ; 88 B. R. 1173, 1176. 

I 247. Son — Bailiff near at hand.] — Fen- 

ton’s Case (1774), Lofft, 624 ; 98 E. R. 781. 

248. .] — A bailiff & his son were 

watching at the house of a debtor, one at the back 
door, the other at the front, to arrest him under a 
ca, aa, & debtor having left the house by the back 
door, the son immediately followed him, without 
giving notice to his father & took him into custody, 
& by representing to a police officer that debtor 
had committed the felony, he was taken to the 
police station ; the bailiff who had the warrant 
in x>ossession, afterwards came to the police 
station, & conveyed debtor to the sheriff’s prison : 
— Held : the arrest was illegal. 

Qu, : whether the original arrest, by the son, 
would have been lawful, if he had not charged 
debtor with felony. — H umphery v, Mitchell 
( 1836), 2 Bing. N. C. 619 ; 2 Hodg. 72 ; 3 Scott, 
44 ; 5 L. .T. C. P. 186 ; 132 E. R. 239. 

249. Bailiff acting for bailiff to whom 

warrant directed.] — R hodes v. Hull, No. 245, 
ante, 

250. Bailiff Irregularly named In warrant — 
Name Inserted after warrant directed.] — The sheriff 
having directed a warrant to A. & all his other 
officers to arrest B., A. afterwards inserted that 
of C. : — Held : tlie warrant was fUegal, & the arrest 
by C. consequently void. — Housin v, Barrow 
(1794), 6 Term Rep. 122 ; 101 E. R. 469. 
Annotations : — Refd. Boyd v, Durand (1809), 2 Taunt. 161 ; 

Rafferty v. The People (1873), 12 Cox, C. 6, 617. 

251. Sheriffs.] — It seems that if a writ be 
directed to the sheriffs of Chester in the first 
instance, instead of the chamberlain, & they cause 
the party to be arrested under It, he cannot apply 
to have it set aside, as the sheriffs are the proper 
officers to execute the writ. — O sborne v, Hancock 
(1827), 5 L, J. O. 8. C. P. 74. 


D, Privilege from Arrest, 
See Sub-sect. 8, post. 


E, Time of Arrest. 

252. In the night.] — (1) An arrest in the 
night, whether at the suit of the King or of a sub- 
ject, is lawful. 

(2) An arrest on a Sunday is good, no judicial 
acts can be done on a Sunday, ministerial may. — 
Mackalley’s Case (1611), 9 Co. Rep. 01 b, 65 a ; 
Cro. Jac. 279 ; 77 E. R. 824 ; sw6 nom. Anon., 
Jenk. 291. ^ 


Annotations As to (2) Held. Walto v. Stoko Hundred 
(1018), Cro. Jac. 496 ; Bwaun v, Broomo (1764), 3 Burr. 
1595. Generally, Mentd. Heydon’s Case (1613), 11 Co. 
Rep. 6 a ; Hodges v. Marks (1615), Cro. Jac. 485 ; R. v. 
Cary (1616), 3 Bulst. 206 ; Hollowayes* Cose (1628), 
W. Jo. 198 ; Gwinne v. Poole (1692), 2 Lut. App. 1560 : 
City of London v. Wood (1701), 12 Mod. Hep. 669 : 
R. V. Plummer (1701), Kel. 109 ; Harvy v. Broad (1704), 
2 Salk. 626 ; Jackson r. Humphreys (1707), 1 SaUc. 273 : 
R. V. Tooley (1709), 2 Ld. Raym. 1296 ; Smith v. Bouehlor 
(1734), Cunn. 89 ; O ’Brian’s Case (1844), 1 Den. 9 R. 
V. DavlM (1861), 8 Cox, C. C. 486 ; Galllard v, Laxton 
(1862), 2 B. & k 363 ; Bamaoott v. Passmore (1887), 
51 J. P. 821. 


263. On Sunday.]— Mackalley’s Case, No. 
252, ante, 

254. J — Arrest on a Sunday, void. — 

Wilson v. Tucker (1695), 1 Salk. 78 ; 91 E. R. 


PART V. SECT, e, SUB-8BCT. 7.—^ 

24^. PoMffto whom warrant a 
dressed Whether aU must execu 
t'b® warrant 1 
arrest ie addreeeed to two bailiib oe 


Jointly, one may, nevertheless, arrest. — 
HsmBRINaTON V. WHBLA.N (1846), 1 
C. L. Ch. 158.-~CAN. 


PART V. SECT. 6, 8UB-SE0T. 7.— E. 
h. With due diligenee .] — Where a 


Dauaoie ca. aa, is delivered to the 
sheriff, he is bound to proceed with 
due diligence In the arrest. — O’Oonnor 
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74 ; 8vb rum. Wilson v, Guttbjiy, 5 Mod. Rep. 
96. 

266. .*1 — If a bailiff arrest a person without 

warrant on a Sunday, & detain him by virtue of 
a warrant procured the next day, the ct. will grant 
an attachment against the officer, but will not 
discharge prisoner, for he may have an action for 
the false imprisonment. — Lidpord v. Thomas 
(1704), 6 Mod. Rep. 96 ; 87 E. R. 853. 

256. .] — One who is convicted on a penal 

statute cannot be apprehended on a Sunday, for 
non-payment of the penalty. — R. v. Myers (1786), 
1 Term Rep. 266 ; 99 E. R. 1086. 

AnTwiationa: — Held. llawUna v. Ellis (1840), 16 M. & W. 

172. Mentd. R. V. Curwon (1817), 8 Taunt. 57 ; He 

Dicas (1831), 0 L. J. O. S. Ch. 183. 

267. .] — Lypord V. Tyrrel (1794), 1 

Anst. 86 ; 145 E. R. 807. 

Annotations Apld. A.-G. V. Golder (1823), 12 Price, 335. 

Befd. Hooper v. Lane (1857), 6 H. L. Gas. 443. 

258. .] — (1) E., having been dismissed 

from the office of town clerk of the borough of L., 
was, at the instance of the town council, convicted 
before two justices, xmder Poor Law Amendment 
Act, 1834 (c. 76), s. 60, of wilfully refusing to deliver 
accounts, books, etc., after notice ; & tliereupon 
the justices issued their warrant for the imprison- 
ment of E. in the common gaol of the county of 
S., within which L. was situate ; which was 
delivered to P., who arrested E. on a Sunday, & 
on the next day delivered him to the keeper of the 
gaol at S. It was held that this was substantially 
a civil proceeding, & the arrest therefore illegal 
under Simday Observance Act, 1677 (c. 7), s. 6, & 
that the detention was not made legal by the 
delivery to the keeper, after the arrest, of another 
warrant upon the same conviction. These two 
warrants having been returned to a habeas corpus 
ad subjiciendum^ the ct. received an affidavit that 
the arrest took place on a Sunday, & ordered 
prisoner to be discharged from custody under the 
two warrants. Before the keeper received the 
order, another warrant was delivered to him for 
the iniprisonment of E., upon his conviction by 
two justices for not delivering to the council, 
acting as paving comrs. under a local Act, accounts, 
books, etc. : — Held : this, being substantially a 
proceeding by the same parties, did not warrant 
the detention. 


(2) After the keeper received the order, but E. 
not havii^ been discharged, the sheriff of S. 
lodged with the keeper his warrant, under a 
ca. sa. at the suit of H. against E. : — Held : E. 
might be lawfully detained under the ca. sa. no 
collusion appearing between the sheriff or H. & 
the town council. — Re Eggington (1853), 2 E. & 
B. 717 ; 22 L. T. O. S. 77, 118 ; 118 E. R. 936 ; 
^ nom. R. V. Egginton, 2 W. R. 10, 76 ; sub nom. 
hx p. Eggington, 2 C. L. R. 385 ; 23 L. J. M. C. 
41 ; 18 J. P. 166 ; 18 Jur. 224 ; subsequent pro- 
ceedings, sub nom. Eggington v. IjIChpield 
CoRPN. (1866), 6 E. & B. 100. 

AT^^tit)^ to ( 1 ) Reid. Swan r. Dakins (1855), 16 

Howell (1859). 29 L. J. Ex. 19 ; R. 
Street Prison, H. v. Newgate Gaol (1865), 
U Hanoroft v. Mitchell (1867), 8 B. & S, 
Hooper v. Lane (1857), 6 H. L. Caa. 
ri! i J^ton (1861), 3 E. & E. 578 ; Ex p. 

Freaton (1861). 3 De G. F. & J. 612. 

269. After escape.] — H. may be taken on 

escape warrant on Sunday. — Parker v. More 
(1704), 6 Mod. Rep. 96 ; 2 Salk. 626 ; 91 E. R. 
o J? I, ^ nom. Moore’s Case, 2 Ld. Raym. 1028 ; 
3 Salk. 148. 

AniMiaiien E«Id. R. v. Gumley (1728), 2 Stra. 811. 

2^0. ,] — Raynbr m. Stamp (1727), 

CoolM, Pr. Gas. 33 ; 126 B. B. 940. 

1273 Brookeg v. Warren (1779), 2 Wm. Bl. 


261. Voluntary escape.] — Pbather- 

STONEHAUGH V. Atkinson (1735), Bames, 373; 
94 E. R. 961.'* 

Annotations : — Befd. Brookes v, Warren (1779), 2 Wm. BI. 
1273 ; FUowood v. aementa (1838), 1 Will. WoU. & H. 
165. 

262. .] — A. was arrested at the 

suit of B., & discharged, the sheriff not knowing 
that there was also a detainer in his office at the 
suit of 0. ; on the Sunday following he was 
arrested at C.’s suit & discharged by the ct., by 
virtue of Sunday Observance Act, 1677 (c. 7), s. 6. 
The arrest on the Simday was considered as an 
original taking & not as a retaking after an escape. 
After a voluntary escape, the sheriff cannot retake 
a prisoner. — ^Atkinson v. Jameson (1792), 5. Term 
Rep. 26 ; 101 E. R. 14. 

Annotation : — Befd. Filewood v. Clements (1838), 1 Will. 
Won. & H. 105. 

263. Arrest on Sunday on criminal pro- 

cess — Detention till & arrest on civil process on 
Monday.] — ^Where, by the contrivance of pltf.’s 
attorney, a party had been arrested on a Sunday 
on criminal process, for the purpose of effecting his 
arrest on civil process, & he was detained in 
custody till Monday, & then arrested on the civil 
process, the ct. ordered him to be discharged out 
of custody. 

Qu. : whether a party can be arrested a third 
time for the same cause of action. — ^Wells v. 
Gurney (1828), 8 B. & 0. 769 ; 7 L. J. O. S. K. B. 
99 ; 108 E. R. 1229. 

Annotation: — Befd. Hooper r. Lane (1857), 6 H. L. Caa. 
443. 


F. Place of Arrest. 

264. Royal palaces — Westminster.] — Bogo de 
Clare’s Case (1290), 4 Co. Inst. 24 ; 4 Prynne’s 
Register of Parliamentary Writs, p. 819. 
Annotations: — Befd. Benyon v. Evelyn (1664), O. Bridg:. 

324 ; Burdett v. Abbot (1811), 14 East. 1 ; Combe v. 

Do la Bore (1882). 22 Ch. D. 316. 

265. .] — De Nyerpord v. Warren 

(Earl) (1293), 3 Co. Inst. 141 ; sub nom. De 
Nbyrford’s Case, 4 Prynne’s Register of Parlia- 
mentary W^rits, p. 1189. 

Annotations : — Conra. A.-G. r. Dakin (1867). L. II. 2 Exch. 

290. Befd. Combe r. Do la Here (1882), 22 Ch. D. 316. 

266. House of Commons.] — The 

sheriff returned to a writ of venditioni exponas that 
he had the money to be rendered to pltf. A rule 
was then obtained calling upon the sheriff to pay 
over the money. In answer to the rule it was 
shown that the House of Commons had committed 
him for contempt in levying the money, & had 
ordered him to refund it to defts., & that he had 
also been served with an order of the Insolvent 
Ct., requiring him to pay over the money to the 
provisional assignee of the estate of pltf., who was 
an insolvent. The ct. made the rule absolute ; & 
the sheriff not having complied with it, a second 
rule was made absolute against him for an attach- 
ment, although he was still in custody of the 
serjeant-at-arms for the contempt of the House of 
Commons.— Stockdale v. Hansard (1840), 11 
Ad. & El. 253 ; 3 State Tr. N. S. 723, 950 ; 3 Per. 
& Dav. 330 ; 9 L. J. Q. B. 75 ; 4 Jur. 68, 70 ; 113 
B. R. 411 ; mb nom. R. v. Evans, Stockdale v. 
Hansard, 8 Dowl. 522 ; 9 L. J. Q. B. 82. 
Annotations : — ^Befd. R. v. Gossett (1840), 3 Per. & Dav. 

349 ; Swan v. Dakins, Ex p. Dakins (1855), 16 C. B. 77. 


267. During absence of Royal Family — 

Including domestics.] — Blderton’s Case (1703), 
2 Ld. Raym. 978 ; 6 Mod. Rep. 73 ; Holt, K. B. 
590 ; 3 Salk. 284 ; 90 E. R. 1226. 

Annotations : — Oonsd. Winter v. Miles (1809), 10 East, 678. 
Bald. Privilege of Place (1705), 2 Salk. 546 ; Anon. (1730), 
1 Barn. K. B. 393 ; R. e. Talbot (1730), 11 Mod. Rep. 
416 ; R. V. Goodall (1754), Say. 129 ; A.-G. v. Dakfii 
(1870). L. R. 4 H. L. 838. 
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Sect, 6. — Eacecuiion of process: Svh-sect. 7, F, 

268. Kensington.] — Kensington Palace 

being kept in a constant state of preparation to 
receive the King, with his officers, servants & 
guards residing & doing duty there at all times, & 
some of the Royal Family having api^ments 
there, is privileged as a Royal Palace against the 
intrusion of the sheriff for the purpose of executing 
process against the goods of a person having the 
use of certain apartments therein. — Winter v. 
Miles (1809), 10 East, 678; 1 Camp. 475, n.; 
103 E. R. 896. 

AnfwMions A.-G, r. Dakin (1870), L. U. 4 H. L. 

338. Befd. Bell v. Jacobs (1828), 4 Bing. 523 ; Combo 

V. De la Bore (1882), 22 Ch. D. 316. 

269. .] — A distress cannot be levied 

for sewers* rates within the precincts of a Royal 
Palace, occupied as the residence of the Sovereign ; 
& Kensington Palace is within this description. — 
A.-G. r. Donaldson (1842), 10 M. & W. 117 ; 11 
L. J. Ex. 338 ; 152 E. R. 406. 

Annotations A.-G. v. Dakin (1870), L. U. 4 H. L. 

338 ; lie Bonham, Ex p. Postmaster-General (1879), 

10 Ch. D. 595. MSntd. Cooper r. Hawkins (1903), 73 

L. J. K. B. 113. 

270. Verge of palace.] — An arrest within 

the verge of the Palace is no ground for discharging 
deft, out of custody. — S parks v. Spink (1817), 7 
Taunt. 311 ; 129 E. R. 125. 

Annotations: — Apld. Bell v. Jacobs (1828), 4 Bing. 523. 

Reid. Combe v. De la Bere (1882), 22 Ch. ). 310. 

271. Hampton Court Palace.] — There is a 

distinction between a Royal Palace & a Royal 
Palace which is also a Royal residence. 

Hampton Court Palace is a Royal Palace, but 
not a Royal residence, & therefore is not exempt 
from execution, within it, of civil process. Where, 
therefore, a fi, fa, had been levied in some of the 
apartments in the Palace : — Held : the sheriff 
was not liable to an information for intrusion. — 
A.-G. V. Dakin (1870), L. R. 4 H. L. 338 ; 39 
L. J. Ex, 113 ; 23 L. T. 1 ; .35 J. P. 167 ; 18 W. R. 
nil, H. L. 

Annotation : — Ooxisd. Combe v. De la Bere (1882), 22 Ch. D. 

316. 

272. Liability of officer effecting arrest.] — 

An indictment will not lie against an officer of the 
Palace Ct. for arresting a person not of the King's 
household, within the King’s Palace, against whom 
a writ has issued out of that ct., though no leave 
to make the arrest has been obtained from the 
board of Green Cloth. — R. v, Htobbs (1790), 3 
Term Rep. 735 ; 100 B. R. 830. 

Annotations Bell v. Jacobs (1828), 4 Bing. 523 ; 

Combe v. De la Bere (1882), 22 Ch. D. 316. 

273. The Temple.]— Brown v. Bublace (1697), 
Holt, K. B. 690 ; 12 Mod. Rep. 155 ; 3 Salk. 285 ; 
Skin. 684 ; 90 E. R. 1226. 

274. Law Courts.] — ^A copy of a bill of Middle- 
sex was served on deft., whilst he was attending the 
sittings in a cause wherein he was deft. Upon 
motion against the attorney for contempt it was 
contended to be right because it was not an arrest 
wMch restrained mm of his liberty. But the ct. 
said, that the privilege was designed as well to 
prevent any interruption of the business of the ct. 
& it was equally a contempt. Ibey would have 
committed the attorney if he had not consented 
to waive the proceeding & pay costs. — Cole v. 


Hawkins (1738), 2 Stra. 1094; Andr. 276; 93 
E. R. 1054. 

Annotations : — Retd. Nowtou v. L. B. & S. C. By. (1849), 
19 L. J. Q. B. 12: Hare v. Hyde (1851), 15 Jur. 815; 
Poole V. Gould (1856), 1 H. & N. 99. 

276. Westminster Palace Yard.] — It is a 

contempt to make an arrest in Palace Yard aedente 
curid, — Long’s Case (1^77), 2 Mod. Rep. 181 ; 86 
E. R. 1012. 

Annotation: — Raid. Privilege of Place (1705), 2 Salk. 546. 

276. Verge of court.] — A man arrested 

within the verge of the ct. is not entitled to be 
discharged, an arrest in a franchise being only a 
breach of the privilege of the lord of the franchise. 
— ^Kirkpatrick v, Kelly (1781), 3 Doug. K. B. 
30 ; 99 E. R. 522. 

277. The Tower.] — ^Au arrest within the Tower 
would be bad. But the Deputy Governor is not 
privileged as such. — ^Batson r. M*Lban (1815), 2 
Chit. 51. 

Annotation :~Consd. A.-G. r. Dakin (1870), L. R. 4 11. L. 
338. 

278. .] — No doubt an arrest in the Tower, 

without proper process, is bad, if the authorities 
there choose to object ; but it does not follow that 
deft, may take the objection, & be discharged from 
the arrest (Park, J.). — ^Bell v, Jacobs (1828), 
4 Bing. 623 ; 1 Moo. & P. 309 ; 6 L. J. O. S. C. P. 
82 ; 130 E. R. 870. 

1^9. Gaol.] — It is no objection to an arrest, 
that it takes place in a gaol, if deft, is there for his 
own purposes. — Loveitt v, Hili. (1836), 4 Dowl. 
579. 

280. Police courts.! — Senible : civil process 
cannot be executed within the precincts of a pohee 
office ; & that a magistrate is justified in ordering 
the constables to take into custody all persons who 
should molest a man within the precincts of his 
office ; but, at all events, in issuing such an order, 
the magistrate is acting as such, & is entitled to all 
the benefits & privileges intended to be conferred 
upon justices in the execution of their duty, by the 
Act of Parliament. A policeman acting under such 
an order is not justified in rescuing the man from 
the sheriff’s officer, if arrested in the street, or on 
the first step of the pavement, for it is an excess 
not within the scope of the original order. — 
Bennett v, Broughton & Avery (1838), 2 J. P. 
759, N. P. ; suhaequent vroceedinga (1839), 3 J. P. 
60. 

Annotations: — Reid. Martins v. ITpcbor (1842), 3 Q, B. 
662 ; Morgan v. Leach (1842), 7 J. P. 242 ; RrecBO v. 
Jerdoln(1843), 4 Q. B. 585. 

281. Must be within jurisdiction of sheriff.] — 

Harrington r. Henson (1845), 6 L. T. O. S. 168. 

Evidence of place of arrest .] — See Evidence, Vol. 
XXII., p. 51, Nos. 284, 285. 


G, Custody of Priaoner, 

See, geyierally. Prisons, Vol. XXXVII., pp. 650 
et aeq , ; Sheriffs Act, 1887 (c. 66), s. 14. 

282. In what gaol prisoner to be confined — 
Nearest gaol.] — A person arrested must be earried 
to the next gaol. — ^Anon. (1704), 6 Mod. Rep. 96 ; 
87 E. R. 853. 

288. Prisoner escaped & retaken.] — Bin- 

mobs V , Bowler (1731), 1 Bam. K. B. 437 ; 94 
E. R. 294. 

284. Information of Intended escape.] — 


PART V. SECT. 6, SUB-SECT. 7.— G. 

k. In what gaoH prisoner to he 
confined — GooZ Turned in warrant.) — 
Bhambonessa Begum v . Love (1885), 
I, L. R. 11 CaJe. 627.— IND. 

l. Custody on mesne process ,] — A 
deft, rendered by hlfi ball after the 
return of turn est inventus to the ca, sa,» 


18 not in onstody on mesne process, 
nor is he charged lo execution so as to 
obtain the weekly allowance. — Ltman 
V, Vandkoar (1838), 1 Ont. Dig. 408. 
—CAN. 

m. Bight of constable to allow debtor 
to go at large,lr-~Semble : a constable 
may legally allow a debtor, whom be 


has arrested, to go at large so loxw aa 
before the return of the writ bo denver 
him to the sherlil. — Koss v, Webster 
(1849), 6 U. 0. R. 670.— CAN. 


n. Bight of sheriff to copy of hail 
piece ,] — ^Where a deft., tn arrested by 
a sheriff under aoa. re., & after verdict 
is surrendered by his ball to the same 
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Pakt V.— Powers, Duties, and Liabilities. 


In an action against the Sheriff of Surrey & the 
keeper of the county prison for causing a debtor 
to be confined in a cell on the felons' side of the 
gaol, it appeared that defts. had so done in conse- 
quence of an anonymous communication said to 
Imve been made to one of the turnkeys, that pltf . 
meditated an escape ; & that the matter had been 
made known to the visiting magistrates, who 
declined to interfere ; but it did not appear that 
any investigation had been made as to the source 
whence the information was obtained : — Jleld : 
there was no sufficient proof of reasonable or pro- 
bable cause on the part of defts. to justify the 
course they adopted. — Furnival v. Stkingee 
(1834), as reported in 4 Moo. & S. 578. 

285. Duty of officer — ^To take care that prisoner 
Is forthcoming.] — (1) It is the duty of the officers 
employed to make an arrest to take care that the 
party is forthcoming {per Cur.). 

(2) An ofiScer, who is employed to arrest a 
party, does not do his duty by merely leaving him 
in custody in a lock-up house (Gaseuse, J.). — 
De Vaux V. Sewell (1827), 3 C. & P. 182 ; 172 


B. R. 378. 

286. Whether mere custody of prisoner in 

lock-up.] — Db Vaux v. Sewell, No. 285, ante, 

287. Custody in prison within twenty -four 
hours — Failure of defendant to nominate safe Ss 
convenient dwelling house.] — Debtors* Imprison- 
ment Act, 1758 (c. 28), 8. 1, enacts, that no sheriff, 
etc., shall carry any person by him arrested to 
prison witliin twenty-four hours from the time of 
the arrest, unless the party arrested shall refuse 
to be carried to some safe & convenient dwelling- 
house of his own nomination, within a city, etc., 
other than the dwelling-house of the party himself, 
& within the country, etc., or liberty in which the 
person was arrested : — Held : the omission of the 
party to name such dwelling-liouse entitled the 
officer to carry him direct to prison. — Pitt v. 
Middlesex Sheriff, Hamilton r. Jones (1830), 

1 Dowl. 201 ; 4 Moo. & P. 720. 

Anmtatwn: — Retd. Gordon v. Laurio (1840), 11 Jur. 98. 

288. .] — ^By Debtors’ Imprisonment 

Act, 1758 (c. 28), s. 1, it is enacted, that no sheriff’s 
officer shall carry any person arrested by him to 
gaol within twenty-four hours from the time of 
such arrest, unless such person shall refuse to be 
carried to some safe & convenient dwelling-house 
of his own nomination or appointment ; & by 
sect. 12 a penalty is imposed on any officer offend- 

against the Act. In an action brought for 
the penalty, for taking a party to gaol within 
^enty-four hours, contrary to the statute ; — 
Held : the officer who made the arrest, ought to 
have required the party arrested to nominate some 
convenient dwelling-house to be taken to ; for 
the latter could not be said to have refused till the 
proposal had been made ; & a mere omission by 
• mm to nominate a place, did not justify carrying 
him immediately to gaol. — Simpson v. Renton 
(1833), 6 B. & Ad. 85 ; 2 Nev. & M. K. B. 62 ; 2 
L. J. K.B. 167; 110 B. R. 706. 

Annotation Gordon v. Laurio (1846), 9 Q. B. 60 . 

289. ,] — la aa auction against the 

^enff, for a penalty under Debtors’ Imprisonment 
Act, 1768 (c. 28), as. 1, 12, for taking pltf., when 
awested, within twenty-four hours, to prison, | 
pltf. not having refused to be carried to a safe & i 


convenient dwelling-house of her own nomination, 
deft, pleaded that he informed pltf. that she might 
be carried to a safe, etc. ; that pltf. thereupon 
consented to be carried to the dwelling-house of 
L. ; deft, carried her thither accordingly, & offered 
to permit her to remain there for the rest of the 
twenty-four hours, but pltf. then requested to be 
taken to prison. On motion for judgment non 
obstante veredicto: — Held: (1) a good plea, the 
circumstances being equiv^ent to a refusal ; 
(2) issue being joined on the allegation of the 
consent to go to L.’s house, the consent to be proved 
was not such consent as a person would give who 
had the option of being at large ; but the question 
was, whether pltf. consented to go to the pt^icular 
house, as a person would consent, who was obliged 
to be in confinement somewhere ; (3) the fact 
of the sheriff suggesting L.’s house, did not prevent 
the consent from being free, within the meonmg of 
the issue. The sheriff is entitled to exercise a 
reasonable discretion in determining whether a 
house, nominated by prisoner under arrest, as a 
safe & convenient dwelling-house, be a safe house 
for the custody of prisoner. 

(4) If prisoner request to be taken to a house 
for the purpose only of consulting a person there, 
that is not a nomination of a house within the 
statute.—SiLK V, Humphery (1836), 4 Ad. & El. 
959 ; 111 E. R. 1044. 

Annotation: — Aa to (1) Refd. Gordon v. Laurie (1846), 7 

L. T. O. S. 204. 

290, Nomination by defendant of own 

dwelllng:-house.] — (1) Carrying an arrested party 
to public-houses within twenty-four hours from 
the arrest without lodging him in gaol within that 
time, is not a beginning to “ carry to gaol ” within 
Debtors* Imprisonment Act, 1758 (c. 28), s. 1. 

(2) Semble ; if a party is arrestod in mesne 
process, & when called on by the officer to name a 
safe, etc., dwelling-house to which he will be 
carried, names his own house, to which the officer 
objects pursuant to sect. 1 of the xVet, he cannot 
be carried to any tavern, etc., with his f^e consent. 
— Summers v. Moseley (1834), 2 O. & M. 477 ; 
4 Tyr. 158 ; 3 L. J. Ex. 128 ; 149 E. R. 849. 

291. Refusal to nominate safe & con- 

venient dwelling-house — What amounts to refusal 
— Necessity for proposal.] — A sheriff’s warrant 
against pltf., directed to deft., a sheriff’s officer, 
&> W. was delivered to deft, to be executed. Deft, 
employed L., an assistant, to make the arrest, who 
accordingly arrested pltf., & told pltf. “ he must 
go with him to the Granby,” to which pltf. replied 
“ very well.” He was then taken to a public- 
house called the Granby & kept there till the follow- 
ing morning, when L. delivered pltf. to W. who, 
it appeared was also an assistant to deft , Sc who, 
within twenty-four hours from the time of the 
arrest, put pltf. on a coach for the purpose of taking 
him to prison, & took him there accordingly. At 
the time that pltf. was put upon the coach, deft, 
was present, & saw pltf. on the coach. In an 
action on Debtors’ Imprisonment Act, 1768 (c. 28), 
to recover penalties for taking pltf. to the tavern 
without his ft^e & voluntary consent, Sc for taking 
him to prison within twenty-four hours : — Held : 

(1) deft, was liable for the act of W. in taking 
pltf. to prison within the twenty-four hours ; 

(2) to justify the officer in taldx^ him to the tavern, 


an ^tlon being com- 
them, the sheriff is 
^ ^ copy of the baU 

0. Power of eheriff to ctetoto 


prlMmer^Far reaaonabU itinc.)— The 
warrant of arrest in execution of decree 
empowers the sheriff only to arrest 
drtt. in execution, & detain him for 
such reasonable time as is sufficient 
to allow of his being brought before 
the ct., & having an opportunity of 
applying for his discharge ; tlie 


detention of such prisoner by the 
sheriff after such reasonable time, 
without further authority of law. is 
illegal.— -Re Sumboo Ohunobr Hal- 

DAR, Re DXTRGAPRRSAtTD MlTTIBll, Ut 

Hakhal Doss (1864), Bourke, 69.— 
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Sect. 6 . — Execution of proceea: Sub-sect, 7, Q.&H. 
(g) (h) i. 6k tij 

the consent of the party arrested to bo taken there 
was necessary, &; the mere submission or acquies- 
cence of pltf. to the dictation of the officer was 
insufficient ; (3) the beginning to ca^, & not the 
arrival at the prison, is to be considered as the 
carrying to prison ; (4) the neglect of the party 
arrested to nominate some s^e & convenient 
dwelling-house to which he might be taken, did 
not justify the officer in taking pltf. to prison 
within twenty-four hours, & it was the duty of the 
officer to call upon the party to nominate some 
house to which he might be taken, & pltf. could not 
be said to have “ refused to be carried to some safe 
& convenient dwelling-house ** until the officer 
had asked him to nominate. — Dewhirst v. PIear- 
SON (1833), 1 Or. & M. 365 ; 1 Dowl. 664 ; 3 Tyr. 
242 ; 2 L. J. Ex. 143 ; 149 E. R. 440. 

Annoiations : — As to (3) Beld. Summers v. Moseley (1834), 


2 O. & M. 477. As to (4) Apld. Simpson r. Kenton (1833), 
5 B. & Ad. 35. Befd. Gordon v, Laurie (1846), 9 Q. 13. 
60. 

292. 


“.] — Simpson v. Ren- 
-.] — Silk v. Humphery, 


TON, No, 288, anie, 

Na*2897«wfe. 

294. ,] — Under Debtors’ Im- 

prisonment Act, 1758 (c. 28), s. 1, a sheriff’s officer 
m^ing an arrest must not carry the party to 
prison within twenty-four hours, unk. 49 such party 
has first been informed that he may, if he will, 
be carried to a safe & convenient dwelling-house 
of his own nomination, & has refused to nominate. 
It is qot a refusal, if the party, without being so 
informed, asks if he may go to a spunging-house, 
&, being told that there are none, makes no further 
proposal, A suffers himself to be taken to one of 
two prisons previously named by the officer. In 
an action for penalties imder the statute, the 
declaration alleging that pltf. was carried to White- 
cross Street prison without his free & voluntary 
consent, although he did not refuse, etc., to which 
not guilty was pleaded ; the evidence being that 
pltf. went to prison under the circumstances above 
stated ; & there being proof that he went there 
for the purpose of enabling himself to recover 
dam^es ; particularly, that he had told his 
creditor after the arrest that if an arrangement 
were declined he would go to Whitecross Street 
prison : — Held : the judge directed the jury 
properly on the issue joined, by desiring them to 
^y whether pltf. went to prison for want of being 
informed of his right to go to a house of his own 
nommation, or whether he elected, for purposes 
of his own, to go to prison. — Gordon v. Laurie 
(1840), 9 Q. B. 00 ; 10 L. J. Q. B. 98 ; 7 L. T. O. S. 
204 ; 11 Jur. 98 ; 115 B. R. 1198. 

295. Safety & convenience of house 

nominated — ^Discretion of sheriff.]— Bilk v, Hum- 
phery, No. 289, ante. 

296. Judgment debtor.] — A judgment 

debtor arrested by virtue of an order of commit- 
ment under Debtors Act, 1809 (c. 62), s. 5, is not 
a ^rson arrested by virtue of an “ att^hment for 
debt ” within Sheriffs Act, 1887 (c. 55), s. 14 (1). 
Such debtor may, therefore, notwithstanding that 
enactment, be taken to prison within twenty-four 
hours of his arrest. — Mitchell v. Simpson (1890), 
26 Q. B. D. 183 ; 59 L. J. Q. B. 365 ; 03 L. T. 
406 ; 66 J. P. 30 ; 38 W. R. 666 ; 0 T. L. R. 341, 
O* Ai. 

Edyo'(189 39 W. R. 198 : lies 

T (1892), 36 Sol. Jo. 602; Re Watson, kx p. 


Watson, Johnston v. Watson (1892), 67 L. T. 510 ; Re 
Smith, Hands v. Andrew, [1893] 2 Ch. 1 ; Bailey v. Plant 
(1900), 2 W. C. O. 160. Mentd. Gilbert v. Gilbert & 
Rougher (1927), 96 L. J. P. 137. 

297. Custody in .tavern — With consent — After 
nomination by defendant of own dwelling-house.] — 

Summers v. Moseley, No. 290, ante. 

298. Necessity for free consent.] — (1) To 

a penal action on Debtors’ Imprisonment Act, 1758 
(c. 28), 88. 1, 12, against the sheriff for carrying a 
party arrested by him to a tavern, without his free 
& voluntary consent, deft, pleaded that he did not 
carry pltf. to a tavern without his free & voluntary 
consent, modo et formd : — Held : on issue joined 
thereon, as the plea admitted an arrest by deft., Sa 
as the evidence showed the arrest to have been 
made by the same officer who carried pltf. to the 
tavern, there was no necessity for further con- 
necting deft, with the act of the officer by proof 
of the warrant. 

(2) While the officer was illegally carrying the 
party to gaol within twenty-four hours after arrest, 
the prisoner, to avoid being taken to gaol, consented 
to go to a tavern, A there draw up an agreement 
for the purpose of getting discharged : — Held : 
a consent so obtained was not free & voluntary 
within Debtors’ Imprisonment Act, 1758 (c. 28), & 
the plea was properly negatived by the jury. — 
Barsham V. Bullock (1839), 10 Ad. & El. 23 ; 2 
Per. Sc Dav. 241 ; 113 E. R. 9. 

Annotation: — As to (1) Apld. Reed.v. Thoyts (1840), 6 
M. & W. 410. 

299. Enlargement of time for return to writ — 
Prisoner ill.] — ^Where deft, had been arrested on a 
ca. aa.f but was too ill to be removed from his 
house witfiout danger to his life, the ct. enlarged 
the time for returning the writ, but could not 
afford the sheriff any relief against the extra 
costs of keeping up the caption. — Jones v. Robin- 
son (1843), 11 M. & W. 768 ; 12 L. J. Ex. 415 ; 
1 L. T. O. S. 315 ; 7 Jur. 667 ; 152 E. R. 1010. 


H. Discharge. 

(a) In General. 

300. Application for discharge — Sufficiency of 
evidence.] — An action was commenced against 
deft, whilst she was & feme sole ; but after service 
of the writ, & before declaration, she married. 
Pltf. proceeded to final judgment. Sc took her in 
execution. On motion to discharge her out of 
custody, the affidavit stated the above facts, Sc 
also that no settlement was made upon the mar- 
riage ; but it did not state that she had no s^arate 
property ; — Held : the affidavit was insufficient, 
Sc she was not entitled to be discharged. — Evans 
V. Chester (1837), 2 M. & W. 847 ; Murp. Sc H. 
243 ; 6 L. J. Ex. 194 ; 1 Jur. 778 ; 150 E. R. 
1001. 

Annotation Eeld. Norris r. Sood (1849), 3 Exoh. 782. 

801. Admissibility of additional evidence.] 

— ^Although on an application to rescind a judge’s 
order made \mder Judgments Act, 1838 (c. 110), 
for the arrest of deft., or for refusing to discharge 
him out of custody, either party, on cause being 
shown, may produce additional affidavits ; yet 
those used Defore the judge at chambers ought to 
be brought before the ct. — Heath v. Nesbitt 
(1843), 11 M. A W. 009 ; 12 L. J. Ex. 408 ; 1 
L.T. O.S.20O; 7 Jur. 686 ; 152 E. R. 973. 

802. By what court discharge ordered.] — Deft, 
arrested by quo minus, while protected by the 
privilege of Common Pleas as a suitor there, may 


PART V. sect, e, 8UB-8B0T. 7.— H. (a). 

p. By what eaurt dUeharge ordb^— CommiwiaikT*.)— 0^^ v. Caldwell (1879), 13 N. 8. R. (1 R. A G.) 74.— CAN, 



93 


Part V.— Powers, Duties, and Liabilities. 


be discharged by either ct. — ^W alker v, Webb 
( 1797), 3 Anst. 941 ; 146 B. B. 1088. 

Annotations: — Oonid. Walters v. Rees (1819), 4 Moore 

C. P. 34. Befd. Plomer v, Maodonougrh (1847), 1 De G. 

& Sm. 232 ; Klmpton r. L. & N. W. Ry. (1864), 9 Bxch. 

766. 

803. .] — If a party coming to attend the 

trial of his cause, is arrested, the judge at nisi 
•prius will grant a habeas corpus to discharge him ; 

& will put off the trial until he is released, without 
payment of costs, if any collusion can be shown 
to exist between the opposite party & creditor who 
arrested him ; otherwise only upon payment of 
costs. — S olomon v. Undbbhill U808), 1 Camp. 
229 ; 170 E. R. 939, N. P. 

304 . ,] — The application to discharge must 

be to the ct,, of which the proceeding is a contempt. 
—List’s Case (1813), 2 Ves. & B. 373 ; 35 B. R. 
301 ; sub nom. Be Gumming, Ex p. List, 2 Rose, 
24, L. C. 

Annotations: — Apld. Franklyn v. Colqhoun (1816), 1 Madd. 

680. Consd. Mx p, Watkins (1837), 6 L. J. Ch. 226. 

Apld. Plomer v, Macdonough (1847), 1 De G. & Sm. 232. 

Refd. lie Pittman, Dodd v. Holbrook (1866), 35 L. J. Ch. 

176 ; MoGeath v. Goraghty (1866), 16 W. R. 127. 

305. .] — Party arrested whilst attending 

judicial proceedings may be discharged either by 
the ct. in which such proceedings are pending, or 
by that issuing the process upon which the caption 
is effected. — ^A.-G. v, Skinners* Co., Exp. Watkins 
( 1837), 8 Sim. 377 ; Coop. Pr. Cas. 1 ; 0 L. J. Ch. 
226 ; 1 Jut. 236 ; 69 E. R. 160. 

300 . .] — ^Where an insolvent, on his return 

from attending the Ct.. of Bkpcy. on his own peti- 
tion for protection, under 5 & 0 Viet. c. 116, was 
arrested imder an attachment of the Ct. of Ch., 
his application to the Ct. of Ch. to be discharged 
was held improper, & refused. — P lomer v. Mac- 
DONOUOH (1847), 1 De G. & Sm. 232 ; 16 L. J. 
Bey. 14 ; 9 L. T. O. S. 351 ; 63 E. R. 1046. 

307. Party entitled to discharge — Escape.] — 
Escape warrant superseded, because the party 
was entitled to be discharged at the time of the 
escape. — ^W ebb v. Thompson (1720), 1 Stra. 401 ; 
93 E. R. 693. 

308 . Reasonable time allowed to search for I 

other warrants.] — When a discharge comes from 
pltf. in an action for deft, in custody on mesne 
process at his suit, the ofBcer shall have a reason- 
able time afterwards to search the office ; nor is 
the officer obliged to search till a discharge comes. 
— Taylor v, Brander (1793), 1 Esp. 44 ; 170 
E. R. 275, N. P. 

309. .] — Deft., who was in custody 

at C., received an order on a Saturday for his 
discharge : this was forwarded to the under- 
sheriff at W. : on the next day, Sunday, the gaoler 
received a warrant of detainer under a writ of 
ca. sa.f which had been issued the day before ; — 
Held : the sheriff was entitled to detain deft, for 
a reasonable time after the receipt of the order, 
for the purpose of searching his office for writs, & 
deft, was not entitled to his discharge under 
Sunday Observance Act, 1677 (c. 7), s. 6, on the 
ground that the service of the warrant on Sunday 
WM void.— S amuel v. Buller (1847), 1 Exch. 
439 ; 17 L. J. Ex. 64 ; 10 L. T. O. S, 108 ; 11 
Jur. 978 ; 154 B. R. 187. 

Annoierfion Reid. Hooper e. Lane (1857), 6 H. L. Cas. 

443 . 

310. Discharge of party attending trial of his 
cause— Postponement of time of cause till release 
Cosw.] — S olomon v. Underhill, No. 303, ante. 

Discharge at instance of assignor of debt — 
? awigHce against assignor.] — Deft, bv deed 
his debts to pltf. with a power of attorney 
his name. Pltf. sued if., who owed deft. 
^50, in deft«’s name, & held him to bail on affidavit 


that he was about to leave the coimtry. By 
direction of deft., who was the nominal pltf. in 
that action, tne sheriff discharged H. Pltf. then 
brought this action against deft, for breach of 
the implied covenant in the deed of assignment 
to do nothing in derogation of it : — Held : the 
declaration was good, & a plea justifying the 
discharge of H. on the ground that pltf., without 
the consent or knowledge of deft., had held him to 
bail for more than the ^50, was bad. — Gerard t?. 
Lewis (1867), L. R. 2 C. P. 305 ; 36 L. J. C. P. 
173; 15L. T. 663; 15 W. R. 581. 

Annotation Eeld. lie Patrick, BiUs v. Tatham, [1891] 1 

Ch. 82. 

312. Discharge at expiration of one year.] — 

Where a person has been committed to prison for 
contempt of ct., & the writ of attachment expressly 
states that it does not authorise imprisonment for 
more than one year, the sheriff ought to discharge 
the prisoner at the end of a year’s imprisonment 
without applying for an order authorising him so 
to do. — Re Edwards, Brooke v. Edwards, 
(1882), 21 Ch. D. 230; 51 L. J. Ch. 943; 30 
W. R. 656. 

(b) Grounds for Discharge, 
i. Bankruptcy, 

See Bankruptcy, Vol. V., pp. 815-826, 1183, 
1184, Nos. 9561-9565. 

ii. Death of Plaintiff, 

313. No administration taken out.] — The ct. 

will discharge deft, out of custody who is in execu- 
tion* at the suit of pltf. some time since deceased, 
on whose part no will has been proved, nor any 
administration granted, & whose family, on notice 
of a motion for the above purpose, declines inter- 
fering. — Broughton v, Martin (1797), 1 Bos. & P. 
176 ; 126 E. R. 844. 

Annotation : — Distd. Fother^l v. Walton (1828), 4 Bing. 

711. 

314 . ,] — The ct. will discharge deft, out of 

custody in execution after pltf.’s death, if it appear 
that the next of kin do not intend to take out 
administration, on service of the rule nisi on the 
next of kin. — Parkinson v. Horlock (1800), 2 
Bos. & P. N. R. 240 ; 127 E. R. 618. 

Aniwiation : — Distd. FothergiU v* Walton (1828), 4 Bing. 

711. 

315. Attorneys Intending to take out ad- 

ministration.] — The ct. refused to discharge out of 
custody deft, who was detained upon final process, 
on the ground of the death of pltf., where the 
latter had left children, & his attorneys, who 
claimed to have a special lien upon the judgment, 
stated their intention to take out administration. — 
Cox V. Pritchard (1851), 2 L. M. & P. 298 ; 20 
L. J. Q. B. 353 ; 17 L. T. O. S. 67 ; 15 Jur. 427. 

316. Administratrix disclaiming interest.] — 
Where administration had been taken out, the 
ct. refused, without the authority of the adminis- 
tratrix, to discharge deft, out of execution after 
the death of pltf., although his administratrix 
& his assignees, he having been a bkpt., disclaimed 
all interest in the action. — ^Fothergill v, Walton 
(1828), 4 Bing. 711 ; 1 Moo. & P. 743 ; 6 L. J. 
O. S. C. P. 178 ; 130 B. R. 943. 

317. Executors not assenting to discharge.] — 
The ct. will not discharge deft, out of custody in 
execution at the suit of pltf., although the applica- 
tion was not made until eighteen months aft^ the 
death of the latter ; it appearing that he had 
appointed exors. who were still alive, &; had not 
assented to the discharge. — Dunsford v, Gould- 
SMITH (1823). 8 Moore, 0. P. 145. 

Annotation: — Apld. FothergUl v, WiUton (1828), 4 Bing. 
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Sect. 6 . — Execviion of procees : Svb-aecl. 7, H. {h 
ii., in., tt?,, V, <fe iH>] 

81$. Effect of pmumeil death of plaintiff — No 
wiU or grant of administration found.] — Deft, was 
taken in execution upon a ca. aa. at the suit of 
pltf., in June, 1841 ; in Aug. in the same year, 
pltf. left England, A was shortly afterwards seen 
at St. Peter^urgh, but had never been heard of 
since. Upon an affidavit of these facts, Sc showing 
reasonable ground to induce them to believe that 
Itf. was dead, Sc alleging that proper search had 
een made, & no trace of a will or grant of adminis- 
tration foimd, the ct., in 1849, ordered deft, to 
be discharged from custody, without regar4 to any 
supposed hen of the attorney for costs. — Camp v. 
PoTE (1849), 8 C. B. 375 ; 14 L. T. O. S. 204 ; 137 
E. R. 554. 

Annotation Befd. Cox v. Pritchard (1850), 15 Jur. 427. 

iii. Irregularity of Proceedinga. 

319. General rule.] — IIoopkr v. Lane, No. 80, 
ante. 

820. Failure to deliver writ to sheriff.] — R. v. ' 

Colgate (1663), 1 Sid. 165 ; 82 E. R. 1034. 
Annotation: — Refd. Dale’s Case, Enrafirht’s Case (1881), 6 
Q. B. D. 376. 

321. Arrest made without warrant.] — Pltf.’s 
agent Sc the sheriff arrest deft., & ^terwards 
procure A ca. aa. to warrant it, both are fined for 
this. But as pltf. was innocent, tli^ ct. kept the 
deft, in execution. — Thitriand’s Case (1564), 2 
Dyer, 244 b ; 73 E. R. 540. 

Annotations: — N.F. Hooper v. Lane (1857), 6 H. L. Cas. 
443. Befd. Ockford v, Frestou, Chapman r. Freston 
(1861), 6 H. &; K. 466. 

322. .] — An attachment, for non-payment 

of money to A., having issued against B. from this 
ct.. Sc the process being in the hands of an officer 
who had not been able to serve B. therewith. B. 
was met by A. in the street. Sc carried by violence 
to the chambers of C., who was A.’s attorney, & 
there detained while the original process was sent 
for Sc served upon him ; the officer also was sent 
for, but not by A., Sc on B.’s leaving the chambers 
of C. he was arrested. The ct. held this arrest 
illegal. Sc discharged B. — ^Biiich v. Prodoer (1804), 

1 Bos. & P. N. R. 135 ; 127 E. R. 410, 

Anmttatums : — Consd. Hooper v. Lane (1857), 6 H. L. Cau. 

443. Befd. A.-G. r. Dorkings (1822), 11 Price, 156, 

323. .] — A seaman, who had been taken 

from on board a fishing lugger at sea, by the crew 
of a revenue cutter, & hmded. Sc delivered into 
civil custody, without legal warrant or authority ; 

& who was, whilst in such custody, charged with a 
capias on an information for smuggli^, under 
which he was removed to Newgate by habeas corpus, 
at the instance of the Crown, Sc committed thence 
to the Fleet by this Court — ordered by the ct. to 
be discharged unconditionally, on motion. 

The delay which had occurred in making the 
application held to be no objection to a motion of 
this nature in such a case. — ^A.-G. v. Goldeb 
(1823), 12 Price, 336 ; 147 E. R. 739. 

Annotation: — Befd. Hooper r. Lane (1857), 6 U. L. Cas. 
443. 

824. Liability to re-arrest.] — A party 

who has been arrested under colour of a ca. sa., 
but discharged by a judge’s order, on the ground 
that the sheriff’s officer had no warrant at the time 


of the taking, may be arrested again under the 
same writ. — pLOBfER v.^Ball (1837), 5 Ad. Sc EL 
823 ; 111 E. R. 1378. 

Annotation: — ^Arid. Andrews v. Walton (1840), 14 Jur. 
260. 

825. .] — A party, in contempt for 

non-payment of coi^s, was arrested on a writ by 
the i^eriff oi. Middlesex while he was privileged ; 
he was discharged voluntarily from that arrest 
by the other side, Sc the writ remained in the hands 
of the sheriff. The party was afterwards arrested, 
for the same matter, on a writ by the sheriffs of 
London : — Held : this latter arrest was regular. — 
Andrewes V. Walton (1849), 1 Mac. Sc G. 380 ; 
2 H. & Tw. 164 ; 19 L. J. Ch. 249 ; 14 Jur. 260 ; 
47 E. R. 1636, L. C. 

326. .] — Collins v. Yewens (1839), 

10 Ad. Sc El. 570 ; 2 Per. & Dav. 439 ; 8 L. J. Q. B. 
332; 3 Jur. 961; 113E. R. 216. 

Annotations: — Distd. Wright v. Stanford (1841), 11 L. J. 
Q. B. 42. Consd. Hooper v. Lane (1857), 6 H. L. Cos. 
443. Befd. Barrack v. Newton, Bloknoll v. Newton, 
WllUamB e. Newton (1841), 10 L. J. Q. B. 182 ; Thomas 
V. Haj^s (1842), 6 Jur. 734 ; Ockford v, Frestou, Chap- 
man V. Same (1861), 6 H. &; N. 466. 

327. .] — Richards v. Yewens (1839), 

10 Ad. Sc El. p. 574 ; 2 Per. & Dav. 444 ; 113 E. R. 
218. 

Annotation: — CODSd. Hooper r. Lone (1857), G 11. L. Cas. 
44.3. 

328. Warrant altered by officer.] — S., a sheriff’s 
officer, arrested deft., not then having any warrant. 
Sc took him to a lock-up house. . At that time there 
was a warrant in the sheriff’s office, directed to 
another officer, to arrest deft, at the suit of pltf. 
S. went to the sheriff’s office, Sc representing that 
he had an opportunity of arresting deft., got his 
own name inserted in that warrant. It appeared 
that this was in accordance with the practice of 
the office, & it was sworn that the sheriff was 
ignorant that deft, had at that time been already 
arrested. S. took the warrant, Sc arrested deft, 
at the suit of pltf. : — Held : deft, was not entitled 
to be discharged. — Robinson v. Yewens (1839), 
5 M. & W. 149 ; 7 Dowl. 377 ; 2 Horn & H. 38 ; 
8 L. J. Ex. 166 ; 3 Jur. 776 ; 151 E. R. 64. 
Annotations: — CoDld. Barrack v, Newton (1841), 1 Q. B. 

525. Distd. Ex p. Partlngtwi (1845), 13 M. & W. 679. 
EtXpld. Hooper r. Lane (18^57), 6 H. L. Cas. 443. Dbtd. 
Ockford V. FrcBton, Chapman v. Same (1861), 6 H. & N. 
466. B^d. Aldridge v. Stanford (1841), 3 Man. &; G. 
409 ; Egginton’s Case (1853), 2 E. & B. 717 ; Bateman v. 
Freston (1861), 3 E. & K. 578. 

329. Plaintiff’s name omitted in capias.] — 
Hodd V. Langbridge (1837), Will. Woll. & Dav. 
379 ; 1 Jur. 608. 

830. Illegal arrest by person other than sheriff.] 

— If, while a ca. aa. at the suit of pltf. is lying in 
bhe hands of the sheriff, deft, is illegally taken 
jato custody at the suit of another person, the 
ca. aa. attaches, Sc the sheriff cannot discharge 
deft. — ^Arundel v. Chitty (1832), 1 Dowl. 499. 
Annotations: — Befd. Pearson v. Yewens (1839), 5 Bing. 
N. C. 489 ; Hooper v. Lane (1857), 6 H. L. Cas. 443. 

381. .] — Deft, was arrested at the suit of 

I. by S., who had a warrant from the late i^eriff, 
but none from the present. There was at that 
time another writ against deft., in the sheriff’s 
office, at the suit of R. : the warrant on which, 
from the present sheriff, was in the hands of N. 
N. delivered this warrant to 8. & the under-sheriff 
altered it by inserting the namp of 8. Sc detained 


PART V. SECT. 6. SUB-SECT. 7.— 
H. (b) Ui. 

321 I. Arrest made without warrant.] 
^Tbe ct. refused to dtoobargb a 
prisoner from custody upon the 
that the gaoler, havmg taken 
before a ma^strate without war- 


rant. had suffered a voluntary esoape. 
— Robinson v. Haxx (1827). Tay. 453. 

—CAN. 

q. Order not showing Iwiadiction ,] — 
Be Baltimobjs (1893), 25 N. S. H. (18 
R. AG.) 106.— CAN, 

r. Order made without iurisdictiQn.] 


— An order under which deft, was 
arrested & brought before a oomr. 
under Collection Act. did not conform 
to the statute. Sc was ioaufAoient. 
The oomr. nevertheless made an order 
against him. under which he was 
Imprisoned : — Held : as the sheriff 
had no power to take the deft, before 
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deft, at the suit of pltf ; — Held : deft, was entitled 
to be discharged from custody at the suit of pltf. 
—Pearson v. Ybwbns (1839), 6 Bing. N. C, 489 ; 
7 Dowl. 461 ; 2 Am. 16 ; 7 Scott, 436 ; 8 L. J. 
0. P. 266 ; 3 J. P. 324 ; 3 Jur. 386 ; 132 B. R. 
1187. 

AnnotcUiona : — Diltd. Ilobinson v, Yewena (1839), 5 M. & 
W. 149 : Ex p. Partlmrton (1846), 13 M. & W. 679. 
Comd. Hooper v. Lano (1857), 6 H. L. Gas. 443. Held. 
AldrldM ». Stanford (1841), 3 Man. & G. 409 ; Ockford 
V. Freston, Chapman v. Same (1861), 6 H. & N. 466. 

882. Effect of detainers by other parties — Before 
writ set aside,] — party arrested upon a ca, «a. 
afterwards set aside for irregularity, cannot be 
discharged out of custody, if before the setting 
aside the irreg^r ca. aa. detainers have been 
lodged against him by other parties, not connected 
with the person who sued out the original writ. — 
Wright v. Stanford (1841), 11 L. J. Q. B. 42 ; 
6 Jut. 130. 

388. Where sheriff not liable to action.] — No 

doubt the sheriff is protected if he acts in obedience 
to the writ ; that is so whether there is a judgment 
or not, or whether the judgment is irregular & 
capable of being set aside, with tliat the sheriff 
has no concern, he is justified if he obeys the writ. 
But it seems to me that there is no sense in the 
distinction that a man not liable to arrest has a 
right to his discharge if the sheriff is in fault, but 
has no right if the sheriff is not blameable. Why 
should a person, who is not liable to arrest, but has 
been arrested under circumstances which do not 
render the sheriff liable to an action be subject 
to a detainer any more than a person who has 
been arrested under circumstances which render the 
sheriff respoi^ible ? The illegality of the custody 
is the same in both cases ; the man ought not to 
have been arrested, & is entitled to his discharge 
(Pollock, C.B.). — Ockford v. Freston, Chap- 
man V. Freston (1861), 6 H. &; N. 466 ; 30 B. J. 
Ex. 89 ; 3 L. T. 706 ; 9 W. R. 316 ; 158 E. R. 
192 ; sub nom. Ockford v. Preston, Chapman v. 
Preston, 7 Jur. N. S. 78. 

A^^iiatioriH : — Befd. Re Freston, Kt p. Freston (1861), 3 
L. T. 832 ; Pooley v. Whotban (1880), 43 L. T. 207. 


iv. Mianorner, 


334. Misnomer of defendant — Christian name.] 

— If deft, be arrested by a wrong Christian name, the 
ct. will discharge him on motion, & the sheriff is 
liable to an action. — ^Wilks v. Lorck (1810), 2 
Taunt. 399 ; 127 B. R. 1133. 

Anm^iona Bifid. Kington v. Llewellyn (1820), 4 Moore, 
g- P. 217. ^BeM. Morley r. Law (1820), 4 Moore, C. P. 
369. Mentd. Griffith v. Ricketts (1846), 15 L. J. Ch. 
230. 


835 , J — If there is a misnomer of 

the Christian name of deft, in a writ of attachment, 
though amended by order of a judge after arrest, 
the ct. will discharge him out of custody. He 
cannot be detained, but he may be retaken on the 
amended writ. — R. v. Burgess (1838), 1 Will. 
Woll. & H. 46 ; 2 Jur. 396. 

836 , Waiver of Irregularity.] — By a 

^t of capias ad respondendum, the sheriff was 
directed to take Messrs, C. & D. without men- 
tioning their Christian names. They afterwards 

a bail bond in their Christian & surnames, 
which w^ duly executed : — Held : a waiver of the 
irregularity in the writ. — Kingston v. Llewellyn 


(1820), 1 Brod. Bing. 629 ; 4 Moore, C. P. 317 ; 
129 B. R. 827. 

387 , mimame.] — Where deft, was de- 

scribed in a writ of capias, issued under Judgments 
Act, 1838 (c. 110), s. 3, as “ Mortlock,” & in the 
copy served upon him as Mortlake ; the ct. 
refused to discharge him out of custody, on the 
ground of the variance. — ^Macdonald v. Mort- 
LOCK (1845), 2 Dow. & L. 063 ; 14 L. J. Q. B. 244 ; 
10 Jur. 432. 

Annotation : — Befd. Moore v. Manran (1846), 16 M. & W. 95* 

338. Misnomer of plaintiffs.] — Deft, is not 
entitled to be discharged out of custody, on the 
ground of his having been arrested upon a warrant, 
in which the names of pltfs. are not conformable 
to the writ, if deft, be not misled by the mistake ; 
& therefore where the arrest took place on a 
warrant which required deft, to answer A. B. & 
two others : — Held : he was not entitled to be 
discharged. — ^Williams v. Lewis (1819), 1 Chit. 
611. 


V. Payment. 

339. Right to discharge on payment.] — ^Pltf. is 
bound to accept from deft, in custody under a 
ca. aa. the debt & costs, when tendered in satis- 
faction of his debt, & to sign an authority to the 
sheriff to discharge deft, out of custody ; & an 
action on the case will lie against pltf. for having 
maliciously refused so to do ; & the refusal to sign 
the discharge is sufficient primd fade of malice 
in the absence of circumstances to rebut the pre- 
sumption. — Crozer V. Pilling (1825), 4 B. & C. 
26 ; 6 Dow. & Ry. K. B. 129 ; 3 L. J. O. S. K. B. 
131; 107E. R. 969. 

Annotaiiona: — Consd. Hounafleld r. Drury (1839), H Ad, 
& EL 08. Beld. Lewis v. Morris (1834), 2 O. & M. 712 ; 
Saxon r. Castle (1837), 6 Ad. & Kl. 652 ; Drury v. Houns- 
fleld (1840), 11 Ad. & EL 100 ; Savory v. Chapman (1840), 
11 Ad. & KL 829 ; De Medina v. Grove (1846), 10 Q. B. 
152 ; Moore v. Guardner (1847), 16 M. & W. 595 ; Hem- 
ming V. Hale (1859), 7 C. B. N. S. 487 ; Phillips v. Genera 
Omnibus Co. (1880), 50 L. J. Q. B. 112 ; Lee v. Daugar, 
Grant (1892), 61 L. J. Q. B. 780 ; Cubitt v. Gamble 
(1910), 35 T. L. R. 223. 

340. Necessity for consent of plaintiff.] — 

The discharge by the sheriff of a deft, taken in 
execution, upon payment of debt & costs, without 
the consent of pltf., is, it seems, iUegal. — Lewis v. 
Morris (1834), 2 Cr. & M. 713 ; 4 Tyr. 907 ; 4 
L. J. Bx. 264 ; 149 E. R. 947. 

Discharge on payment of sum sworn to — Officer 
subsequently obliged to pay more — ^Recovery from 
prisoner.] — See Contract, Vol. XII., p. 526, No. 
4384. 


vi. Other Cases. 

341. Tender of sufficient bail bond.] — Smith 
V. Hall, No. 666, post. 

342. Arrest before expiry of time for putting in 
bail.] — Where a sheriff’s officer, who had forborne 
to arrest deft, upon his promising to put in good 
bail, afterwards, on hearing that such bail would 
not be forthcoming, himself put in bail without 
the consent of deft., & then, accompanied by the 
bail so put in, took deft, into custody the day 
before doft.’s time for putting in bail expired, the 
ct. discharged deft., dc; made the sheriff’s officer 
pay costs. — Taylor v. Evans (1823), 1 Bing. 367 ; 


uudOT ^the first order, 
wmr. was without jurlsdlotioj 
make any order against him. H« 

^erefore disohanred. — — Fousyt 
OZON (1897), 40 JLS. R, 


t. 


afidavit to koU to 
to rtttm of depoM in Ii<w 


of hail .] — ^A deft, discharged from 
arrest on a capiaa, on the ground that 
the affidavit to hold to bail did not 
set forth sufficiently any cause of 
action, entitled to a return of money 
deposited in lieu of hail. — ^P bters v. 
ClURliOT (1918). 45 N. B. R. 314 ; 39 
D. L. R. 407.— CAN. 


PART V. SECT, e, SUB-SECT. 7.— 
H. (b) Vi. 

841 i. Tender of aufftcient hail bond.] 
— ^Perrin v. Bowes (1869), 2 P. R. 
348.— CAN, 


841 ii. 

ILTON (1869), 


-.1 — Richardson v. Ham- 
7 Gr. 281.— CAN. 
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Sheriffs and Bailiffs. 


Sect. 6 . — Execution of process : Svib-sed. 7, H. {b) 
Vi., & (c), & J. (a) & (6).] 

8 Moore, C. P. 398 ; 2 L. J. O. S. C. P. 22 } 130 
E. B. 148. 

Annotation: — ^BeU. Evans r. Sweet (1824), 0 Moore, C. P. 

556. 

343. Discontinuance of writ — Necessity for 
notice to sheriff.] — If a first writ is discontinued, & 
the costs are taxed & paid, it is not necessary that 
pltf. should give the sheriff notice of such discon- 
tinuance, or serve the rule on him before arresting 
deft, on a fresh writ ; & the ct. refused to discharge 
deft, such second arrest, on the ground that 
the discontinuance of the fin^ action was incom- 
plete on account of that omission. But they would 
nave relieved against any actual damage sustained 
by deft.— Price v. Day (1835), 1 O. M. & R. 937 ; 
3 Dowl. 463 ; 6 Tyr. 456 ; 4 L. J. Ex. 118 ; 149 
E. R. 1361. 

344. Defendant surrendering in discharge of 
attachment against goods — ^Proceedings for attach- 
ment abandoned — ^Defendant detained under pro- 
cess issued while in custody.] — ^Pltf. having 
obtained final judgment in a cause in the Ct. of 
Exch., afterwards proceeded for the same cause 
of action by foreign attachment in the Lord Mayor’s 
Ct. in London, against deft.’s goods ; deft, sur- 
rendered liimself into custody in discharge of the 
attachment ; & on the foUowing day, whilst he 
was so in custody, pltf. issued a ;a. «a., imder 
which deft, was detained : — Held : the ca. «a. 
was not irregular ; Sl pltf. having abandoned his 
proceedings in the Ix)rd Mayor’s Ct., & deft, 
having in consequence obtained judgment of 
non proa thereon, there was no ground for his 
discharge under the equitable jurisdiction of the 
ct.— C hamberlayne v. Green (IS4:2), 9 M. & W. 
790 ; 11 L. J. Ex. 307 ; 6 Jur. 400 ; 152 E. R. 
335. 


Merchant v. Frankis (1842), 3 Q. B. 1 ; 2 Gal. & 
Dav. 473; 114 E. R. 407^ 

349. .] — Deft., who had been arrested & 

taken to the Q. B. prison on a writ of ca. aa. out 
of the Palace Court, had been discharged out of 
custody on the ground of privilege as a barrister 
& as a witness ; — Held : he might be subsequently 
arrested on the same judgment. — ^Phillips v. 
Price (1843), 12 L. J. Q. B. 348 ; 1 L. T. O. S. 
293. 

350. Right of detainer under another process 
issued for same matter.]— Where deft, was arrested 
under an attachment out of the Ct. of Ch. for non- 
payment of costs, & a capias utlagaium out of this 
ct., at the suit of the same party who was pltf. in the 
equity suit, was on the same day lodged with the 
sheriff ; &; the arrest under the attachment was 
afterwards set aside by the Ct. of Ch., for irregu- 
larity : — Held : deft, was entitled to be discharged 
as to the capias utlagatvm also. — Hall v. Hawkins 
(1839), 4 M. & W. 590 ; 1 Horn & H. 448 ; 8 
L. J. Ex. 87 ; 3 Jur. 106 ; 150 E. R. 1556. 
Annotation: — Refd. Hooper r. Lane (1857), 6 H. L. Ca8. 

443. 

351. Effect on subsequent independent pro- 
ceedings — ^Discharge ordered on iapse of time.] — 

The proceeding by warrant, under Absconding 
Debtors’ Arrest Act, 1851 (c. 52), is only auxiliary 
to that by capias under Judgments Act, 1838 
(c. 110), & the validity of the capias is independent 
of the proceedings under the warrant. 

Where, therefore, deft, has been arrested under 
a warrant, & is discharged at the end of the seven 
days, he may be arrested again on a capias issued 
under a judge’s order made on a sufficient affidavit, 
although it was sworn before the lapse of the seven 
days. — W illiams t?. Gibbons (1863), 4 B. &; S. 
617 ; 3 New Rep. 70 ; 33 L. J. Q. B. 33 ; 9 L. T. 
328 ; 10 Jur. N. S. 236 ; 12 W. R. 70 ; 122 E. R. 
591. 


(c) Effect of Discharge^ 

345. Liability to re-arrest.] — A party dischai*ged 
from arrest on giving security, cannot be arrested 
again if the security turn out to be worthless, 
unless he has been guilty of fraud. — Wilson v, 
Hamer (1831), 8 Bing. 54 ; 1 Moo. & S.. 120 ; 1 
L. J. C. P. 41 ; 131 E. R. 320. 

An^Mion Beid. Hamber r. Cooper (1835), 2 Cr. M. & R. 

346. .]— Plomer V. Ball, No. 324, ante. 

347. .] — A practising barrister was arrested 

on mesne process, on returning from ct. to his 
chambers, there being at the time three writs of 
ca. aa. against him at the sheriff’s office. He 
thereupon applied to a judge for his discharge, 
on the ground of his having been arrested while 
privileged, but made no application to be dis- 
charged in respect of the writs of ca. aa. The judge 
having ordered him to be discharged, the sheriff 
detained him in custody on the writs of ca. aa. : — 
Held: the sheriff was justified in so doing. — 
Watson v. Carrol (1839), 4 M. & W. 592 ; 1 
Horn & H. 427 ; 8 L. J. Ex. 97 ; 3 J. P. 117 ; 3 
Jur. 149 ; 150 E. R. 1557. 

Ann^ion Hooper ». Lane (1857), 6 H. L. Cas. 

443. 

343. .] — Deft, arrested on a ca, aa., & dis- 

charged by reason of irregularity, may be taken 
on a second ca, aa, upon the same judgments — 

PART V. SECT. 6, SUB-SECT. 7.— 

H. (0). 


J. Liability for Escape. 

(a) In General. 

See Sheriffs Act, 1887 (c. 55), s. 16. 

352. Liability of sheriff to action for damages.] 

— Richbeli. 1 ;. Goddard (1592), Cro.Eliz. 271 : 78 
E. R. 526. 

Annotation : — Befd. Mathews v. Spicer (1728), 1 Barn. K. B. 
57. 


353. .] — Bennion V. Watson (1598), Cro. 

Eliz. 625 ; 78 E. R. 865. 

354. .1 — Hertford v. Gernon (1600), 

Cro. Eliz. 767 ; 78 E. R. 998. 

355. .] — Weaver v. Clifford (1603), 

Cro. Jac. 3 ; Yelv. 42 ; 79 E. R. 2. 

An^mion Apld. Hlgginsou v. Martin & Hadley (1678), 
2 Mod. Hop. 195. 

356. .]— Burton v. Eyre (1611), Cvo. 

Jac. 288 ; 79 E. R. 247. 

357. .] — Allen v. Robinson (1661), 1 

Sid. 22 ; 82 E. R. 946. 

358. .J— Benson v. Welby (1670), 2 

Saund. 150 ; 85 E, R. 887 ; sub nom. Parker v, 
Welby, 2 Keb. 657 ; 1 Mod. Rep. 57 : 1 Sid. 
439 ; 1 Vent. 85. 

Befd. BuUythorpe v. Turner (1744), Willes, 
475. Mentd. Samuel v. Evans (1788), 2 Term Rep. 669. 

359. .] — Basset v. Sai^ter (1676), 2 

Mod. Rep. 136 ; 1 Preem. K. B. 213 ; 86 E. R. 
985. 


a. l/iabUUy to re-arrtat — On second 
execution issued on same judgment.]-^ 
McLkod V. Fobstth (1902), 40 N. 8. 11. 
389. — GAN. 

b. Where paHy discharged by 


mistake — Necessity for notice to party to 
renew attaehment.y^Wheia a party has 
been arrested under an attachment, 8c 
mistakenly dlsoharged by the sheriff, 
any application to renew the attach- 
ment must be made upon notice to 
the party.-~Ot7KNiNOHAM v, M*Oambix 
(1837), ^u. 8c So. 427.— IR. 


PART V. SECT. 6, SUB-SECT. 7.— 
J. (a). 

o. Liability of sheriff to action .] — 
HuNiTjfiY fj. Smith (SniauPF) (1848), 
4 U. 0. R. 181.— CAN. 

d. — — ^Action of debt against a 
sheriff for on escape cannot be main- 
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Pakt V. — Powers, Duties, and Liabilities. 


360. .] — Slipper v. Mason (1702), 2 Ld. 

Baym. 788 ; 1 Lut. 121 ; 92 E. R. 26. 

Annotation: — Mentd. Savil v. Roberts (1697), 1 Salk. 13. 

361. .] — Solly v, Oreatiiead (1805), 11 

Vos. 170 ; 32 E. R. 1053, L. C. 

Annotation: — ^Folld. Jie Mozloy, Moore v. Mooro (1858), 25 
Bear. 8. 

362. .] — Hookham r. Monckton (1822), 

6 Moore, C. P. 497. 

363. .] — CoLLARD V, IJare (1831), 5 

Sim. 10 ; 1 L. J. Ch. 180. 

364. .] — Blower v. Hollis (1833), 1 

Cr. & M. 393; 3 Tyr. 35(5; 2 L. J. Ex. 176; 
149 K. R. 452. 

Annotation : — Mentd. Attwood v. Taylor (1840), 1 Man. & G. 
279. 

366. .] — lie M 0 Z 1 .EY, Moore v. Moore 

(1858), 25 Beav. 8 ; 27 L. J. Oh. 385 ; 30 L. T. 
O. 8. 362 ; 22 J. P. 128 ; 4 Jur. N. S. 250 ; 6 
W. R. 288 ; 53 E. R. 538. 

366. Conditions precedent to action — Custody.] 
— Windsor Corpn. Case (1581), Oro. Eliz. 26; 
78 E. R. 292. 

367. Debt due from prisoner to creditor.] — 

Alexander v. Macauley (1792), 4 Term Rep. 
611 ; 100 E. R. 1204. 

Annotatiim : — Re!d. Nij?htinflrale r. Wilcockson (1829), 5 
Man. & Ry. K. 13. 109. 

368. Damage or delay to plaintiff.] — 

Planck v, Anderson (1792), 5 Term Rep. 37 ; 
101 E. R. 21. 

Annotatwns : — Folld. Williams i\ Mostyn ( 18.38), 1 Horn & 
n. 217. Distd. Clifton V. Hooper (1844), 6 Q. 13. 468. 

369. — — .] — Williams v, Mostyn (1838), 

4 M. W. 145 ; 7 Dowl. 38 ; 1 Horn A H. 217 ; 

7 L. .1. Ex. 289 ; 2 J. P. 440 ; 2 .lur. 643 ; 150 
E. R. 1379. 

Annotations : — Consd. Clifton r. Hooper (1814), 0 Q. B. 468. 
Refd. Randcll v. Wheble (1839), 2 Per. & Dav. 602 ; Wlntle 
r. Freeman (1841), 11 Ad. iic FA. 539; Wylie v. Birch 
(1843), 4 Q. B. 566 ; Rogers v. Parker (1856), 25 L. J. 
C. P. 220 ; Lloyd v. Harrison (1865), G 13. & 8. 36. 

370. .] — Uemmino r. Hale (1859), 

7 C. B. N. 8. 487 ; 1 F. <fc F. 453 ; 29 L. .1. O. P. 
137 ; 6 Jur. N. 8. 554 ; 8 W. R. 46 ; 141 E. R. 
905. 


(6) Whaf amounts to Escape, 

See Sheriffs Act, 1887 (c. 55), s. 16. 

371. Permitting prisoner to go out of juris- 
diction.] — Ih,ATi' V, London (Sheriffs) (1550), 
1 Plowd. 35 ; 75 E. K. 57. 


An^fations ;~-Consd. Aleopt r. Eyles (1792), 2 Hy. Bl. 108, 
Reid. Rlgeway’s Case (1594), 3 Co. Rep. .52 a ; Admiralty 
Case (1609), 13 Co. Rep. 51 ; Marsnalsca Case (1613), 
p Co. Rep. 68 b ; Griffith v. Walker (1752), 1 Wila. 336 ; 
WilUams v. Mostyn (1838), 3 Horn & H. 217. Mentd. 
Hprlson v. Rnrwell (1670), 2 Vent. 9 ; U. r, O’Connell 
(1843), 2 L. T. O. S. 248 ; Ford r. Beech (1848), 1 1 Q. B. 852. 

372. Permitting deviation from direct route.] 

Boyton’8 Case (1592), 3 Co. Bep. 43 a ; 70 E. R. 
733 ; suh nom. Burton v. Andrewes, Moore, K. B. 
299. 


Anmialions .-—ConBA, Gambler v. Larkin (1735). 2 Com. 
.553 ; Boothman r. Snrry (1787), 2 Term Rep. 5. Apld. 

;>ayl8 (1847), 4 C. B. 444. Reid. Stonehonso v. 
Mnlllns (1730), 2 Stra. 873 ; Hawkins v. Plomer (1776), 
2 Wni. Bl. 1048 ; Williams v. Mostyn (1838), 4 M. & W. 
145. Mentd. Acton's Case (1603), 4 Co. Rep. 117 a. 


373. Omission of second execution in indenture 
— Sheriff delivei^ng over prisoner to successor.] — 

Westby’s Care (1597), 3 Co. Rep. 71 b ; 76 
E. R. 790 ; suh nom. Webbys v. Skinner, Cro. 
Eliz. 365, Ex. Ch. 

Annotation : — Consd. It. v, Middlesex, Late Sheriff (1804), 4 
East, 604. 

374. Allowing prisoner to go at large — After 
death of sheriff — Before appointment of new 
sheriff.] — W estby’s Case, No. 373, ante. 

375. .]— Anon. (1667), Hard. 476; 145 

E. R. .555. 

Annotation .—Refd. Hawkins v. Plomer (1776), 2 Wm. Bl. 
1048. 

376. .] — Hawkins v. Plomer (1776), 2 

Wm. Bl. 1048 ; 96 E. K. 616. 

Annotations : — Coned. Benton v. Sutton (1797), 1 Bos. & P. 
24. Refd. Nias v. Davis (1847), 4 C. B. 444. 

377. .] — LEVE'rr r. Letteney (1784), 

cited 11 Ves. 170 ; 32 E. R. 1053. 

Annotations : — Apld. Solly v. Groathead (1805), 11 Ves. 170. 
DisM. Cnllard v. Hare (1831), 5 Sim. 10. Consd. He 
Mozley, Moore v. Moore (1858), 25 Beav. 8. 

378. Accompanied by follower of sheriff’s 

officer.] — B enton v, Sutton (1797), 1 lios. & P. 
24 ; 126 E. R. 757. 

Annotation : — Refd. Haines v. East India Co. (1856), 6 
Moo. Ind. App. 467. 

379. Accompanied by sheriff’s officer.] — 

Benton v. Sutton, No. 378, ante. 

380. Prisoner in custody outside 

sheriff’s bailiwick.] — N ias r. Davis (1847), 4 C. B. 
444 ; 9 L. T. O. S. 1.50 ; 1 1 Jur. 472 ; 136 E. K. 580. 
Annotations : — Mentd. Hartfleld v. Rotherficld, U. r. St. 

Andrew, Ilolborn (1852), 17 Q. B. 746 ; P*)weU r. Guest 
(1864), 18 C. B. N. S. 72. 

381 . On ground of ill health.] — H aines 

V. East India Co. (1856), 11 Moo. P. C. C. 39; 
0 Moo. Ind. App. 467 ; 28 L. T. O. S. 165 ; 5 

W. R. 159 ; 14 E. R. 609, P. C. 

382. .] — Re Mozley, Moore Moore 

(1858), 25 Beav. 8 ; 27 L. J. Ch. 385 ; 30 L. T. 
O. 8. 362 ; 22 J. P. 128 ; 4 .fur. N. S. 250 ; 6 
W. R. 288 ; 53 E. R. 538. 

383. Entrusting prisoner with keys.] — W ilkin- 
son V. Salter (1736), Lee temp. Hard. 310 ; 95 
E. R. 200. 

Annotation : — Consd. Filewood v. Clements (1838), 1 Will. 
Well. &H. 165. 


384. Demolition of gaol by rioters.] — Elliott 
r. Norfolk (Duke) (1792), 4 Term Rep. 789 ; 
100 E. R. 1303. 

385. Failure to take ball bond.] — Jones v. 
Eamer (1796), 3 Anst. 675 ; 145 E. R. 1004. 
Aniwtation : — Dbtd. Pariente v. Plumbtrec (1709), 2 Bos. &: 

P. 35. 


386. .] — Fuller r. Prest (1797), 7 Term 

Rep. 109 ; 101 K. R. 881. 

Annotations: — Folld. H. v. Surrey, Sheriff (1797), 7 Term 
Rep. 239. Distd. Pariente i\ Pluinbtree (1799), 2 Bos. 

P. 35. Consd. Alllngrham r. Flower (1800), 2 ilos. & P. 
246. Folld. Him v. Bond (1816), 6 Taunt. 554 ; Collins 
Snmwrs (1821). 6 Moore, O. P. 111. Distd. R. r. Surrey, 
Sheriff, Showell v. Young (1835), 2 Cr. M. & R. 098. 

S87. .] — K. r. Surrey (Sheriff) (1797), 

7 Teim Bep. 239 ; 101 K. B. 952. 

Annotations : — Distd. R. Surrey, Sheriff, Showell v. Young 
(1835), 2 (At. M. & R. 698. Refd. R. r. Middlesex, Sheriff 
(1814), 3M. &S. 299. 


t^nod in this province under 1 Rl< 
12, which is not applicable t 
MU? ft X P];o;j?Rf’«*-~WiLSON t\ Jo NK 
(1860), 6 N. B. R. (1 All.) 658. — CAN, 

iubido; 

(1858), 1 Oh. Ch. 133.~-0AN. 

t. Conditions precedent, to aotinn- 
Dem due, from prisoner to cr^itor. 


PART V. SECT. 6, SUB-SECT. 7. — 
J. (b). 

g. Release of prisoner — On dis- 
J.— VOL. XLt. 


charuc hy aitorney rccciviuu debt .] — 
An attorney, merely as such, cannot 
discharge a deft, in execution, cer- 
tainly not without receiving the debt ; 
& the sheriff so acting on his antliority 
will be liable as for an escape. — 
Brock r. McLean (Sheriff) (1826), 
Tay. 310.— CAN. 

h. — Stocking v. 

Cameron (1842), 6 O. S. 475.— CAN, 

k. Refusal to produce prisoner .] — 
Whore a sheriff refuses to produce a 
risonor in his custody, twenty-four 
ours after notice. It Is an escape. — 


Wraou v, Jarvis (Sheriff) (1836), 
4 O. S. 317.— CAN. 

l. Prisoner going beyond limits ,] — 
Cheslky V. McMili.an (1839). 1 Ont. 
Dig. 393. CAN. 

m. Debtor abscond hig after fraudu- 
lent pretended surrender. y — Kennedy 
V. Brodie (1846), 4 U. C. R. 189.— CAN. 

n. Bond not allowed within time 
— Prisotier remaining ‘unthin limits .] — 
Doua.u.Lr. Moodie (1860), 19 U. C. R. 
668.— CAN. 

o. Failure to commit prisoner on 
bail to close custody — On failure of 

H 
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Shekiits and Bailiffs. 


Sect> 6 . — Execution of process: Sub-sect. 7, J. (6), 
(c), (d) <St je) i.t ti.f ni., iv., v., dr vii,] 

888, ,] — Pariente v. Plumbtrke (1799), 

2 Bos. & P. 35 ; 120 E. B. 1141. 

Af^Jation .*~-Coiisd. AUingham r. Flower (1800), S Bos. & P. 
246, 


889. .] — Moses v, Norris (1816), 4 M. 

& S. 397 ; 105 E. R. 881. 

890. .] — Birn V. Bond (1816), 0 Taunt. 

664 ; 128 E. R. J 150. 

391. Release of prisoner — On payment of debt 
to sheriff — Before payment over to creditor.] — 

Slackpord r. Austen (1811), 14 Ea.st, 468 ; 104 
E. R. 680. 


-Coud. J^Jser v, PiUli^ (1825). '4 B. & C. 
” ... 7 Exch. 363 i Hemming 


26. Refd. W oods v. Flnnls ( 1 8,52). 7 
V. Halo (1859), 29 L. J. C. P. 137. 

392. Failure to pay over moneys to 

assignees of creditor.]— Wooden ??. Moxon (1816), 
6 Taunt. 490 ; 2 Marsh. 186 ; 128 E. R. 1125. 
398. hUstake of sheriff.] — Pilewood 


Clements (1838), 1 WUl. Woll. & I-I. 106 : 2 

Jur. 544. 

3«4f. Arrangement between debtor & 

creditor’s attorney— Attorney without authority.]— 

CONNOP f. Challis (1848), 2 Exch. 484 ; 6 Dow. & 
L. 48 ; 17 L. .1. Ex. 319 ; 11 L. T. O. S. 245 ; 12 
J.P.. 10.443; 154 E R. 582. 

Annotation :—Mentd. Lovegrove v. A\'hite (1871). 40 L. J. 
C. P: 253. 


395 , By gaoler.] — Brow?" e. Compton 

(1800), 8 Term Rep. 424 ; 101 E. H. 1469. 


Annotations : 
& P. 704. 
581. 


-Reid. Delofleld r. Freeman (1829), 3 Moo* 
Mentd. Morrell i\ Martin (1841), 3 Man. & G. 


396. Keeping prisoner In lock-up house.] — 

Houlditch V. Birch (1812), 4 Taunt. 608 ; 128 
K. R. 469. 

397. Prisoner breaking away from officer.] — 

Nicholl V. Barley (1828), 2 Y. & J. 399 ; 148 
E. R. 974. 


398. Permitting prisoner to be absent from gaol 
— To give evidence before revising barrister.] — 

WnjjAMS V. Mostyn (1838), 4 M. & W. 146; 
7 Bowl. 38 ; 1 Horn & H. 217 ; 7 h. 3. Ex. 289 ; 
2 J. P. 440 ; 2 Jur. 643 ; 150 E. R. 1379. 
An^Mions Conid. Clifton v. Hooper (1844), 6 Q. B. 468. 
Retd. Randell v. Wheble (1 839), 2 Per. & Dav. 602 ; Wlntle 
^ ^39; Wylie r. Birch 

Rogers v. Parker (1856), 25 L. J. 
C. P. 220 ; Lloyd v. Harrison (1865), 0 B. & S. 36. 


{c) Who may he TAable, 

See Sheriffs Act, 1887 (c. 55), s. 16. 

899. Appointment of new sheriff — Prisoner 
delivered by Indenture — One execution omitted in 
indenture.]— Westby’s Case (1597), 3 Co. Rep. 
71b; 76 E. R. 790 ; aub nom, Wesbys v, Skinner, 
Cro. Eliz. 366, Ex. Ch. 

Ann^ian :^RM. R. r. Middlesex, Late Sheriff (1804), 
4 East, 604. 


400. Escape before delivery to new sheriff.] 

—Chandler v. Thompson (1620), Hob. 265 ; 80 
E. R. 41 1. 

.^nru^ipYu BeM, R. v, Middlesex, late Sheriff (1804), 
l^awson v. Crofts (1661), 1 Keb. 
157 ; Elstab v, Thorowgood (1697), 1 Ld. Raym. 283. 


401, 7 — R. Middlesex (late 

Sheriff) (1804), 4 East, 604 ; 102 E. B. 962 ; sub 
nom. R. V. Middlesex (Sheriff), Pearson v. 
Pugh, 1 Smith, K. B. 286. 

Annotation : — Refd. Yuroth v. Hopkins (1835), 1 Gale, 141. 

402. j — B avidson V. Seymour (1827), 

Mood. & M. 34, N. P. 

408. Escape while In custody of new 

sheriff.] — King v. Andrews (1616), Cro. .Tac. 380 ; 
79 B. R. .325. 

Annotation : — Refd. Roberts v, Herbert (1660), 1 Sid. 6. 

404. Personal representatives of sheriff.] — 
Langton V, Wallis (1698), 1 Ld. Raym. 399 ; 
1 Lut. 682 ; 91 E. R. 1166. 

Annoiaiiona : — Refd. Clerk v. Withers (1704), 2 Ld. Raym. 
1072 : Slackford n. Austen (1811), 14 East, 468 ; Garland 
V, Carlisle (1837), 11 Bit. 421. 

(d) Who may sue. 

See Sheriffs Act, 1887 (c. 55), s. 16. 

406. Personal representative.] — Platt v. 
London (Sheriffs) (1550), 1 Plowd. 35 ; 75 E. R. 
57. 

Annotations : — Reid. Rlgeway's Case (1594), 3 Co. Rep. 
52 a ; Marshalsea Case (1613), 10 Co. Rep. 68 b ; Griffith 
V. Walker (1752). 1 Wils. 336; Alsopt v. Kyles (1792), 
2 Hy. Bl. 108 ; W^illiams v. Mostyn (1838), 4 M. & W. 146. 
Mentd. Admiralty Case (1609), 13 Co. Rep. 51 ; Hai^son 
V. Biu^-ell (1670), 2 Vent. 9 ; It. r. O'C^onnell (1843), 2 
L. T. O. S. 248 ; Ford v. Beech (1848), 11 Q. B. 852. 

406. .1 — Barret v. Winchcomb (1614), 

Cro. Jac. 360 ; 1 Roll. Rep. 78 ; 79 E. R. 309. 
Annotation : — Mentd. Lane v. (3ottpn (1700), 1 Salk. 17. 

407. .] — Slingsby V. IuAMbert (1615), 

Cro. Jac. 394 ; 79 E. R. 337 ; sub nom. Lambert & 
Slingby’s Case, Qodb. 262. 

408. Nominal plaintiff In ejectment.] — Boe v. 
.Tones (1814), 2 M. & S. 473 ; 105 E. R. 457. 

409. Attorney having lien for costs — Release 
by authority of creditor.] — Martin v. Francis 
(1819), 2 B. & Aid. 402 ; 106 E. R. 413. 

Annotation .—BeM. Man* v. Smith (1821), 4 B. & Aid. 466. 

(c) Defences io Actioyi. 
i. Confinemeni in Prison. 

See Sheriffs Act, 1887 (c. 55), s. 16 (2), &, 
generally, Prisons, Vol. XXXVII., pp. 550 ct seq. 


ii. Conduct of Plaintiff. 

See Sheriffs Act, 1887 (c. 55), s. 16. 

410. Consent of plaintiff — Before escape.] — 

Scott v. Peacock (1692), 1 Salk. 271 ; 91 B. R. 
237. 

Annotation : — Refd. Ravenscroft v. Eyles (1766), 2 Wlls. 294. 

411. After escape.] — Scott v. Peacock, 

No. 410, ante. 

412. .1 — Haines v. East India Co. (1850). 

11 Moo. P. 6. C. 30 ; 0 Moo. Ind. App. 467 ; 28 

L. T. O. S. 165 ; 5 W. R. 159 ; 14 E. R. 609, P. C. 
418. Fraud of party Interested in Judgment- 

Assignee.] — Hiscocks V. Jones (1829), Mood. & 

M. 269. 

414. Issue of second writ by plaintiff — ^Addressed 
to different sheriff.] — Woodman v. Gis's (1838), 2 
Jur. 942. 


prisoner fa file recognisance .] — Calcu* 
V- gUTTAN (1856), 13 U. C. R. 220.- 

CAN. 

p. Bond taken in tmmg form.}- 
T^e Bheriff cannot admit a debtor i 
the Uznlto except by statute, Sc whe 
he does so on a bond not in accor 
anoe with the Act he is liable as for 
voluntary escape.— K inqan v. Haj 
jSgBRiPP) (1864), 23 U. C. R. 503.- 


PART V. SECT, 6, SUB«SECT. 7.— 

Jf. (o), 

q. Sureties of sfterCF.l— In cove- 


nant against a sherifl’s suretlos. the 
breach assigned was that the sheriff 
arrested a debtor Sc afterwards allowed 
him to escape. Deft, pleaded that 
the gaol was accidently destroyed hy 
fire. Sc so the debtor escaped ; — 
Held : bad, for not denying that the 
fire occurred through the negligence 
or default of the sheriff or his deputy. 
— Corkbry V. Graham (1846), 1 
U. C. R. 315.— CAN. 

r. Bamf-’A(Mim by sheHff.}— An 
action on the ease lies in favour of 
a sheriff a»ainst a bailiff for nep:ligenoo 


in allowing a prisoner to escape. In 
consequence of which the sheriff is 
sued by the creditor. Sc a verdict re- 
covered against him for nominal 
damages.— Ruttan (Sheriff) v. Shea 
(1848), 5 U. 0. R. 210.— CAN. 


PART V. SECT. 6. SUB-SECT. 7.— 
J. (•) II. 

i. Waiver — By service of declara- 
tion on sheriff <t recovery of verdict.y— 
H. V, Perth (Sheriff) (1858), 2 P. R. 

298.— CAN. 
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415. Fraud of plaintiff — Procuring arrest of | 
privileged person.] — Meiuiy v. Chapman (1830), 
10 Ad. & El. 510 ; 3 Per. & Dav. 25 ; 113 E. K. 195. 
Annotation : — Mentd. B. v. Barton (1840), 4 Jnr. 431. 

416. Negligence of plaintiff — Giving order 
apparently authorising discharge.] — Hodces v. 
Patbkson (1857), 20 L. J. Ex. 223 ; 29 L. T. O. 8. 
98. 

417. Whether defence must be specially 

pleaded.] — Hodges v, Paterson, No. 410, ante. 

iii. Irregularity in Proceedings. 

See Sheriffs Act, 1887 (c. 55), s. 10. 

418. Error in process.] — Bushe’s Case (1590), 
Cro. Eliz. 188 ; 78 E. R. 444. 

419. .]— CoNiEii’s Case (1597), Cro. Eliz. 

570 ; 78 E. R. 820. 

420. .] — Burton v. Eyre (1011), Cro. .Tac. 

288 ; 79 E. R. 247. 

421. .] — Shirley v. Wright (1702), 2 

Ld. Raym. 775 ; Holt, K. B. 701 : 7 Mod. Rep. 
30 ; 2 Salk. 700 ; 92 E. R. 17. 

Annotations: — Consd. Parsons v. Loyd (1772), 3 Wlls. 341. 
Reid. Anon. (1 731), 2 Barn. K. B. 23 ; Hawkins v. Ploinor 
(177G), 2 Win. Bl. 1048 ; Coutant r. Chapman (1842), 2 
Q. B. 771 ; Blanchenay v, Burt (1843), 4 Q. B. 707. 

422. .] — PioGOTT V. Wilkes (1820), 3 

B. & Aid. 502 ; 100 E. R. 745. 

423. Arrest out of time.] — Shaw r. Cu'rrERis 
(1001), Cro. Eliz. 850 ; 78 E. R. 1070. 

Annotations: — Refd. Jonnlnprs v. Harley (1002), Cro. Eliz. 
909 : Wolf V. Davison U095), 1 Salk. 319. 

424. .] — Wolfe v. Davison (1090), 5 

Mod. Rep. 195; Comb. 373; 1 Salk. 319; 87 

E. R. 004. 

425. Execution founded on Judgment of court 
having no Jurisdiction.] — Squib v. Holt (1075), 
Freem. K. B. 193 ; 2 Mod. Rep. 29 ; 89 E. R. 137. 

Annotations: — Refd. Higglnson v. Martin (1677), Freem. 
K. B. 322 ; IHgfirinson v. Shelf (1708), 1 Com. 1 53 ; London 
Corpn. V. Cox (1867), L. R. 2 U. L. 239. 


iv Recapture. 

See Sheriffs Act, 1887 (c. 55), s. 10. 

426. Whether a defence — Recapture must be on 
fresh pursuit.]— Rigeway’s Case (1594), 3 Co. 
Rep. 52 a ; 70 E. R. 753 ; sub nom. Grills v. 
Ridgeway, Cro. Eliz. 439. 

Annotations : Arden v. Ooodacre (1851), 11 C. B. 

*7] , Mentd. Bonham’s Case (1610), 8 Co. Pop. 113b; 
Brickhead v. York (Archbp.) (1617), Hob. 197 ; Terry 
V. Huntlngrton (1668), Hard. 480 ; Hank of England v, 
Morice (1734), Kel. W. 105. 

427. .] — Bonafous V. Walkek 

(1787), 2 Term Rep. 120 ; 100 E. R. 09 

Refd. Chambers v. Jones (1809), 11 East, 
406 ; Ruthven v. Brown (1826), 2 C. & P. 535. 

428. Before commencement ol 

actlon.1— Ball v. Briggs (1092), 12 Mod. Rep. 
31 ; 88 E. R. 1145. 

/innov* T; — Whiting v. Reynei 

(1023), Cro. Jac. 657 ; 79 E. R. 568. 

;~^efd.^Stonehoiifie v. Mallins (1730), 1 Barn, 
’ Chambers v. Jones (1809), 11 East, 406. 

430. — Stonehouse v. Mallins 


(1730), 1 Bam. K. B. 354 ; 2 Stra. 873; 94 E. R. 
230. 

431. Prisoner out of sight.] — Rigeway’s 

Case, No. 420, ante. 

432, Voluntary escape.] — Whiting v. 

Rbynet., No. 429, ante. 

483. .] — Wilkinson v. Salter (1730), 

I^ee temp. Hard. 310 ; 95 B. R. 200. 

Annotation : — Conid. I'ilowood v. elements (1838), 1 Will. 
Woll. & H. 165. 

434. Plea must allege detention until time 

of action.] — Clench v. Mullens (1742), cited in 
11 East, at p. 409. 

Annotation : — -ReM. CThambers v. Jones (1809), 11 East, 406. 

436. .] — R. V. Briggs {circa 1704), 

Lilly’s Entries 151. 

Annotation : — Refd. Chambers v. Jones (1809), 11 East, 400. 
V. Rescue. 

See Sub-sect. 7, K, post. 


vi. Return of Prisoner. 

See Sheriffs Act, 1887 (c. 55), s. 10. 

436. General rule — Equivalent to recapture on 
fresh pursuit.] — C hambers v. Gambier (1736), 2 
Com. 554 ; 92 E. R. 1205. 

Annotations .—Refd. Hawkins r. Plomer (1776), 2 Win. Bl. 
1048 ; Bonafous v. Walker (1787), 2 Term Rep. 126 ; 
Chambers v. Jones (1809), 11 East, 406. 

437. .] — Bonafous v. Walker 

(1787), 2 Term Rep. 120 ; 100 E. R. 09. 
AnnoUjitions : — Refd. Chambers ??. Jones (1809), 11 East, 

406 ; Kuthvcu v. Brown (1826), 2 C. & P. 535. 

438. * .] — Lewis v. Mort^and (1818), 

2 B. & Aid. 50 ; 100 E. R. 288. 

Annotations: — Comd. Plummer r. Savage (1818), 6 PtIcjc, 
126. Refd. Blower r. HoUls (1833). 1 Cr. M. 393 ; 
Brown V. Jarvis (1836), I M. & W. 704 ; Cobbettr. Hudson 
(1849), 18 L. J. Q. B. 233. 

vii. Other Cases. 

See Sheriffs Act, 1887 (c. 55), s. 10. 

430. Release upon writ of privilege from House 
of Commons.] — Skewys v . Chamond (1544), 1 
Dyer, 59 b ; 73 E. R. 131 ; suh nom. Anon., .Tenk. 
118. 

Annotations : — Refd. Blumfleld’s Case (1596), 5 Co. Rep. 
86 b ; Rutland’s Case (1606), 6 Co. Rep. 52 b ; Marshalsea 
Case (1613), 10 Co. Rep. 68 b; Benyon v. Evelsui (1664), 
O’Bridg. 324-; Gwinne v. Poole (1692), 2 Liit. 1560 ; R. 

Knowles (1693), 12 Mod. Rep. 55 ; Brass C’rosby’s Case 
(1771). 3 Wils. 188 ; Burdettr. Abbott (1811), 14 East, 1 ; 
Cassidy r. Steuart (1841), 2 Man. & G. 437. 

440. Order of Justices — Not authorised by 
statute.] — Orby v. Hailes (1094), 1 Ld. Raym. 3 ; 
91 B. R. 899. 

Annotation : — N.F. Bro\^Ti r. Compton (1800), 8 Term Rep. 
424. 

441. .] — Brown r. Compton (1800), 

8 Term Rep. 424 ; 101 E. R. 1409. 

Annotaiiotis : — Distd. Dolafleld r. Freeman (1829), 3 Moo. & 
P. 704. Refd. Morrell v. MarUn (1841), 3 Mon. & G. 581. 

442. Removal by habeas corpus.] — Holdroid 
V. Liddel (1097), 1 Ld. Raym. 241 : 91 E. R. 
1057. 

443. Release on production of certificate — Of 
registration of deed under Bankruptcy Acts.] — 


PART V. SECT, 6, SUB-SECT. 7.- 
J. (e) iii. 

. i** without warrant.^ 

liable for an escape wboi 
arwsts without a warrcui 

5? V ^ oolujt tor not armtir 
under such olrcumstanoes. — F alcoi 


RioaB V. Hamilton (1838), 3 Ont. Dig. 
6390.— CAN. 

0. Arrest under void writ .] — 
Whore a sheriff arrested under mesne 
process from a district ot. in an action 
of trespaas, & afterwards Buffered the 
debtor to oseape ; — Held : ho was not 
liable, the wilt being void. — S mi'ih 
V, Jahvis (1839), 3 Out. Dig. 6390.— 
CAN. 

PART V. SECT. 6, SUB-SECT. 7.— 
J. (t) vii. 

442 i. Pemoval hy habeas corpus .] — 


It is not Illegal to issue a writ of 
habeas corpus to bring up a debtor 
in custody on an attachment for the 
non-payment of costs, & the sherilT 
cannot therefore justify an escape from 
the attachment on the groimd that 
the debtor was brought up by habeas 
corpus by ultf., & that It would have 
been illegal for the shoiiff afterwards 
to detain him, 6c so he was permitted 
to leave his custody. — Graham v. 
KINGSMILL (1843), 6 O. S. 584. — 
CAN. 

d. Insuffleiency of gaol.] — In on 
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Sect 6 . — ExecvJtion of process: Suh-sect 7, J. (e) 
vii-i if)^ (9) t, it driit, (h) d: (j), K,] 

WiixiAMS V. Bose (1867), L. R. 3 £xch. 6 ; 37 
L. J. Ex. 12 ; 17 L. T. 253 ; 32 J. P. 39 ; 16 W. B. 
316. 

AnnotiiHons : — ^Apld. Dignam v. Bally (1868), L. H. 3 Q. B. 
178 ; Allen v. Carter (1870). L. K. 5 C. P. 414. Diitd. 
Dignam v. Bally (1870). L. K. 6 Q. B. 47. Be!d. Bossl v. 
BaSley (1868), L. R. 3 Q. B. 621. 

444. Whether mere production 

sufficient Justification.] — Dionam v. Baily (1868), 
L. R. 3 Q. B. 178 ; 8 B. & S. 744 ; 37 L. J. Q. B. 
71 ; 17 L. T. 471 ; 16 W. R. 359 ; subsequetit prO‘ 
ceedings (1870), L. R. G Q. B. 47, Ex. cL 
Annotations: — Consd. Godwin v. Stone (1869), L. R. 4 

£xch. 331. Reid. Rossi v. Bailey (1868), L. R. 3 Q. B. 
621 ; Allen v. Carter (1870), L. R. 5 C. P. 414. 

445. .] — Allen v . Carter 

(1870), L. R. 5 C. P. 414 ; 39 L. J. C. P. 212 ; 
22 L. T. 586. 

446. Proof of debt contracted 

or accrued due before registration.] — D ignam v , 
Baily (1870), I.. K. 6 Q. B. 47 ; 10 B. & 8. 891 ; 
40 L. J. Q. B. 08 ; 23 L. T. 706 ; 19 W. R. 325, 
Ex. Ch. 


if) Measure of Damages. 

See Sheriffs Act, 1887 (c. 55), s. 16. 

447. Amount of injury actualiy sustained.] — 
R. V. Leicestershire (Sheriff) (1850), 9 (). B. 
659 ; 1 L. M. & P. 414 ; 14 .Tur. 1026 ; 137 E. R. 
1051 ; frub nom. Arden v, Bingham 14 L. T. O. 8. 
420 ; subaequetH proceedings^ 11 0. B. 367. 

44 g. With costs.] — Scorr v, Henley 

(1832), 1 Mood. & R. 227, N. P. 

449 . How ascertained — Sum indorsed on 

writ — Together with fees of execution.] — Bona- 
Fous r. \Vai.ker (1787), 2 Term Rep. 126 ; 100 
E. R. 69. 

Annotations: — Befd. Cliambcrs v. Jones (1809), 11 East. 
406 ; Ruthven v. Brown (1826), 2 C. & P. 535. 

450. Sheriff charged with whole debt — 

Onus on sheriff to prove that less would have heen 
recovered.] — Re Mozley, Moore v. Moore (1858), 
25 Beav. 8 ; 27 L. J. Ch. 385 ; 30 L. T. O. 8. 362 ; 
22 J. P. 128 ; 4 Jur. N. 8. 250 ; 6 W. R. 288 ; 
53 E. R. 538. 

451. Value of custody at moment of escape.] — 

Arden v. Goodacre (1851), 11 C. B. 371 ; 2 L. M. 
& P. 383 ; 20 L. .1. C. P. 184 ; 18 L. T. O. 8. 208 ; 
15 .Tur. 776 ; 138 E. R. 516 ; aub nom, Arding v, 
Goodacre, 17 L. T. O. 8. 64, 158. 

Annotations : — Consd. Macrae v. Clarke (1866), L. R. 1 C. P. 
403. Befd. Homming v. Hale (1859), 7 C. B. N. S. 487 ; 
2U Essex Sheriff. Terrell v. Fisher (1862), 10 W. R. 796 

452. Amount of debt proved — Not amount 


sworn to.] — Gabel v, Perchard (1795), 2 Anet. 
522 ; 146 E. R. 954. 

453. What may be considered — Aggravation of 
loss by plaintiff’s conduct.] — ^Arden v. Goodacre, 
No. 451, ante, 

454 . Power of plaintiff to diminish loss by 

diligence.] — Arden v, Goodacre, No. 461, ante, 

455 . Debtor’s own resources.] — Macrae 

V, Clarke (1866), Ij, R. 1 C. P. 403 ; Har. & Ruth. 
479 ; 35 L. J. C. P. 247 ; 14 L. T. 408 ; 12 Jur. 
N. 8. 708; 14 W. R. 655. 

456. All reasonable probabilities of dis- 

charge of debt.] — Macrae v, Giauke, No 455, 
ante, 

457. Amount of injury doubtful — Right to 
bring action to ascertain amount.] — H. v, 1 Leices- 
tershire (Sheriff), No. 447, ante, 

(g) Practice and Proof, 
i. In General, 

See Sheriffs Act, 1887 (c. 55), s. 16. 

458. Application of Statute of Limitations.] — 

Jones v. Pope (1666), 1 Sid. 305 ; 1 Wms. Saund. 
37 ; 2 Keb. 93 ; 1 Lev. 191 ; 82 E. R. 1122. 

Annotations: — Dbtd. Stonehouse v. Mallins (1730), 1 Barn. 
K. B. 354. Befd. Hawkins v. Plomcr (1776), 2 Win. Bl. 
104H ; Paget r. Foley (1836), 5 L. J. C. P. 258 ; Williams 
V. Griffith (1849), 3 Exch. 584 ; Cork & Bandon Ry. v, 
Goode (1853), 13 C. B. 826. 

459. Parties — Both sheriffs of London.] — 

Anon. (1704), 6 Mod. Rep. 95 ; 87 E. R. 853. 

460. Stay of proceedings.! — Horn v. Multjns 
(1731), 1 Bam. K. B. 439 ; 94 E. R. 295. 

461. .1 — Brookhouse v, Derbysiiiue 

(Sheriff) (1826), 5 B. & C. 244 ; 108 E. R. 91. 


ii. Pleading. 

See Sheriffs Act, 1887 (c. 55), s. 10. 

462. What must be pleaded — Warrant under 
seal.] — Barkly v, Kempstow (1589), Cro. Eliz. 
123; 78 E. R. 381. 

Annotation : — Befd. Goddard v. Vanderhcydcn (circo 
1766), 2 Bos. & P. 8, n. 

463. Damage to plaintiff.] — Barkly v, 

Kempstow, No. 462, a7iie. 

464. Place of arrest.] — Eden v. Lloyd 

(1602), Cro. Eliz. 877 ; 78 E. R. 1101. 

465. .] — Jenkins v, Hancock (1661), 

1 Sid. 30; 82 E. K. 951. 

466. Place where prisoner delivered.] — 

Appleton v. Burr (1592), Cro. Eliz. 289 ; 78 
B. R. 642. 

467. Non-appearance at return of writ.] — 

Appleton v. Burr, No. 466, ante. 


action for an escape on final process, 
a plea of the infinfflciency of the gaol 
is void. — Rowan v, McDonbll (1839), 
1 Ont. Dig. 238.— CAN. 

0 . Release under bond .] — Aji action 
for an escape will not lie when a 
valid bail bond ha« been taken. Such 
action must be brought against the 
sheriff, & not against the bailiff, unless 
the act complained of amounts in effect 
to a rescue. — ^Wilson v. MoCullouoh 
(1838), 5 O. S. 680.— CAN. 

f. .1 — Prince Edward Island 

Bank «. McGowan (1870), 1 P. E. 1. 
304.— CAN. 

PART V. SECT, e, SUB-SECT. 7.— 

J. (f). 

447 i. Amount of injury actually sus- 
tained .] — In a proceeding against a 
sheriff for an escape after arrest on 
an attachment for non-payment of 
money, the ct. will, following the 
English practice, hold the sheriff liable 
in damages only, Sc not for the full 
amount endorsed on the wilt. — ^W all 


V. Hooper (1875), 1 V. L. R. (L.) 
185.— AUS. 

461 i. Value of custody at moment of 
escape,.] — Harkin v, Rabidon (1858), 
1 On. Ch. 133.— CAN. 

461 ii. .] — McRae v, Duniop 

(1882), 15 N. S. R. (3 R. & G.) 315.— 
CAN. 

481 iii. .] — The true measure of 

damages in an action on the case in 
which a pltf. seeks to recover from the 
sheriff damages by reason of the escape 
from his custody of a party held imdor 
a capias ad respondendum, is the value 
of the custody of the party at the 
time of the escape. — S hea r, Talbot 
(Sheriff) (1882), 6 Nfld. L. R. 405.— 
NFLD. 

g. What may 6c considered — 
D^or*s own resources,] — Kinjx>ch v. 
Hall ^Sheriff) (1865), 25 U. C. R. 

h. All reasonable prohdbilities 

of discharge of debt,}— In an action 
against a sheriff for an escape, the 
iuiy in assessing the damages may 


take Into consideration not only deft. 'a 
o\^n resources, but all reasonable pro- 
babilities founded on his position In 
life that the debt would have been 
discharged. — Mf’MANUfl v. Wellb 
(1890), 29 N. B. R. 449.— CAN. 

J. .1 — Sandtlands V' 

Tompkins, 11912) App. D. 171. — 
S. AF. « 

k. Prisone,r returning to custody — 
Value of detention during absence .] — 
If a prisoner in execution on final pro- 
cess escapes. Sc afterwards returns into 
custody, the proper measure of 
damages is not necessarily the whole 
debt, but such sum as the Jury think 
the detention of the debtor’s body 
would have been worth during his 
absence. If there is no actual loss 

S roved, pltf. is entitled to nominal 
amages. — Kelly v. Jones (1852), 
7 nTb. R. (2 All.) 465.— CAN. 

1 . Amount of debt sworn to — Not 
amount recovered on final judgment ,] — 
Taylor v. MoEwan (1867), 27 U. 0. R. 
126.— CAN. 
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408, 1 — Stovin V. PERBma (1801), 

2 Bos. & P. 601 ; 120 E. H. 1439. 

469. Whether whole record must he stated.] 

— Eden v, Lloyd, No. 404, ante, 

470. Jurisdiction of bailiiT.] — Minn v, 

Hynton (1033), Cro. Car. 320 ; 79 E. B. 888. 


iii. Evidence. 

See Sheriffs Act, 1887 (c. 65), s. 10. 

471. Proof of escape — What amounts to.] — 

Fairlie V. Biiich (1813), 3 Camp. 397 ; 170 E. R. 
1423, N. P. 

472. .] — Neck v. IIumpiieuy (1835), 

3 Ad, & El. 130 ; 1 Har. & W. 419 ; 4 Nev. & 
M. K. B. 707 : 111 E. R. 302. 

473. What must be shown — Recovery of Judg- 
ment — & execution thereon.] — Jones v. Pope, No. 
458, ante. 

474. .1 — Williams v, Griffith 

(1849). 3 Exch. 584 ; ODow.&L. 419; 18L. J.Ex. 
195 ; 13 L. T. O. S. 104 ; 13 J. P. 397 ; 154 E. R. 
978. 

476. Commencement of proceedings — 

While prisoner in custody under former debt.] — 

.Tackson V. Humphreys (1700), 1 Salk. 273 ; 11 
Mod. Rep. 09 ; Holt, K. B. 280 ; 91 E. R. 239. 
Annotation : — Reid. Ford v, Lechc 1837), G Ad. & El. 099. 

476. Proof of delivery of writ to sheriff.] — 

Bi^tch V. Archer (1774), 1 Cowp. 03 ; 98 E. R. 
909. 

Annotations : — Apld. Morgran v, Brjdjfes (1818), 2 Stark. 314. 
Reid. HiU V. Middlesex, Sheriff (1816), 7 Taunt. 8. 

477. Averment of indorsement of writ for bail — 
By virtue of affidavit — Necessity for production of 
affidavit.]— Webb v. Herne (1798), 1 Bos. & P. 
281 ; 120 E. R. 904. 

Annotations : — Refd. Arnndell v. White (1811), 14 East, 216 : 
Caslmrn v. Held (1818), 2 Moore, (\ P. 66 ; Nightingale 
r. Wilcoxson (1829), 10 B. & C. 202; Mullett i*. Hunt 
(1833), 2 L. J. Ex. 287. 

478. Production of office copy of 

affidavit.] — Casburn v. Reid (1818), 2 Moore, C. P. 
00. 

Annotation : — Refd. Wilcoxon v. Nightingale (1828), 4 Bing. 
501. 

479. Admission by defendant in former action — 
Admissible against sheriff.] — Williams v. 
Bridges (1817), 2 Stark. 42 ; 171 E. R. 500. 

480. Allegation that suit commenced & pending 
— Proof by production of order for attachment — 
Together with decree & taxing master’s certificate.] 
— Blower v. Hollis (1833), 1 Cr. & M. 393 ; 3 
Tyr. 350 ; 2 L. .1. Ex. 170 ; 149 Pk R. 452. 

Annotation : — Refd. Attwood v. Taylor (1840), 1 Man. & G. 
279 

481. Sheriff estopped by statement on return.] — 

Cook v. Round (1835), 1 Mood. & R. 512. 


(h) Indemnify against Escape. 

482. Consideration for indemnity — Warrant 
delivered to specified person.] — Dabridgecourt v. 
Smalbrooke (1590), Cro. Eliz. 178; Owen, 97; 
78 E. R. 435. 

483. Prisoner permitted to remain in 

defendant’s house.] — B enskin v. French (1062), 


1 Keb. 483 ; 1 Sid. 132 ; 83 E. R. 1000 ; sub nom. 
Benson v. French, 1 Lev. 98. 

Annotation : — Refd. Rogers v. Reeves (1786), 1 Term Rep. 
418. 

484. Pleadings.] — Cubitt v. Thompson (1850), 
5 Exch. 811 ; 1 L. M. & P. 072 ; 20 L. J. Ex. 49 ; 
10 L. T. O. S. 173 ; 155 E. R. 355. 


(j) Position of Prisoner. 

See Sheriffs Act, 1887 (c. 55), s. 10. 

486. Liability to action — By sheriff.] — Rige- 
WAY’s Case (1694), 3 Co. Rep. 52a ; 76 E. R. 753 ; 
sub nom. Grills v. Ridgeway, Cro. Eliz. 439. 
Annotations :- -Refd. Bonham^s Case (1610), 8 Co. Rep. 
113 b ; Bank of England v. Morico (1734), Kel, W. 165 ; 
Arden tj. Qoodacre ( 1 851 ), 1 1 C. B. 371 . Mentd. Brickhead 
V. York (Archbp.) (1617), Hob. 197. 

486. Form of declaration.] — N or- 

wich (Sheriffs) v. Bradshaw (1587), Cro. Eliz. 
53 ; 78 E. R. 314. 

Annotation .—Refd. Arden v. Goodacre (1851), 11 C. B. 371. 

487. Effect of entry of satisfaction.] — 

Salteston V. Payne (1591), Cro. Eliz. 237 ; 78 
E. R. 493. 

488. Prisoner taken out of Juris- 

diction by under-bailiff.] — S cavage i\ Beauchamp 
(1593), Cro. Eliz. 293 ; 78 E. R. 547. 

489. By bailiff.] — A tterton v. Habw'ARD 

(1.591), Cro. Plliz. 349 ; 78 E. R. 597. 


K. Rescue. 

See. generally, Contemi»t op Court, Vol. XVI., 
pp. 40 et seq. 

490. Liability of rescuers to action.] — May v. 

Proby (1017), Cro. .lac. 419; 3 Bulst. 198; 1 
Roll. Rep. 388 ; 79 E. R. 358 ; s^ib nom. May v. 
liONDON (Viscount), Moore, K. B. 852. 

Annotations : — Distd. Oompton r. Ward (1720), 11 Mod. 
Rep. 346. Refd. Hodges r. Marks (1618;K Cro. Jac. 485 ; 
Hill 1 ?. Montagiio (1675), Freem. K. B. 409 ; Howden v. 
Standish (1848). 6 C. B. 504. Mentd. Hill r. Bigge (1841), 
3 Moo. P. C. C. 465. 

491. Who may sue — Arrest under warrants 

of several creditors.] — Hodges v. Marks (1618), 
Cro. Jac. 485 ; 79 E. R. 414. 

Annotations : — Refd. Hooper v. Lane (1857), 6 H. L. Cas. 
443. Mentd. Layton v. Grindall (1709), 2 Salk. 643. 

492. Any person damnified.] — Cong- 

ham’s Case (1029), Hut. 98 ; 123 E. R. 1127. 

493. Liability of rescuers to attachment.] — 
May V. Proby, No. 490, ante. 

494 . .] — R. t,, Dunbarr (1724), 8 Mod. 

Rep. 210 ; 88 E. R. 172. 

496. — — .] — Gregory r. Onslow (1772), 
Ix)fft, 35 ; 98 E. R. 519. 

496. Necessity for return to writ.] — Anon. 

(1705), 2 Salk. 580 ; 91 E. R. 492. 

Annotation : — Refd. Blackwell v. Tatlow (1833), Coop. temp. 
Brough. 186. 

497. — Sheather v. Hoi.t (1722), 

1 Stra. 531 ; 93 E. R. 081. 

Annotation : — Refd. Blackwell i\ Tatlow (1833), Coop. temp. 
Brough. 180. 

498. .] — Myer V. Yellop (1725), 8 

Mod. Rep. 342 ; 88 E. R. 245. 

499. Whether defence to action against sheriff 
for escape.] — May v. Proby, No. 490, ante. 


PART V. SECT. 6, SUB-SECT. 7.- 
J. (j). 

W6 i. Liability to action — By sheriff. 

Where a sheriff suffers a voluntar: 
os^pe, he cannot afterwards sno th( 
debtor for the amount which ho ha 
nad to pay for his escape. — RuTTAf 
V. Ashford (1841), 6 0.^ 280. — CAN 
bailiff.] — Sumner v 


n. Liability of mretics of prisoner 
to action—By sheriff, y-h. sheriff may 
sue bail to the limits for tho escape of 
a debtor boforo ho has been sued or 
paid the mon^'y for which tho debtor 
was in execution. — Rttttan n. Wilson 
(1839), 1 Ont. Dig. 395.— CAN. 

o. .] — Ga»ikron r. Mc- 

Leod (1840), 1 Ont. Dig. 392.— <JAN. 

p. Bight of sheriff to 

recover costs of action by execidUm 


creditor .] — Corbett (Sheriff) r. Lake 
(1849), 5 U. C. li. 454.— CAN. 


PART V. SECT. 6, SUB-SECT. 7.— K. 

496 i. Liability of rescuers to aftach- 
ment, — Necessity for return to wrif.)— 
An attachment for a rescue not granted 
without a rotuni from tho sheriff of 
the rescue. — Hammond v. Cosgravk 
(1829), 2 Ir. L. Roc. Ist scr. 471. — . 
IR. 
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Sect. 6 . — Execuiioii of process: Sub-sect. 7, JC., L. 
<£? M. (a), (b) <£: (c) ; sub-sect. 8, A. db B. (a), 
(fe). (c), (d), (e) (/) i»3 

600. .1 — Crompton v. Ward (1721), 11 

Mod. Rep. 346 ; 1 Stra. 429 ; 88 E. R. 1081. 
Anmtation : — Confd. Howdon v. Standlsh (1848), 6 C. B. 504. 

L. Failure to Arrest. 

501. Liability ot sheriff to action for damages.] — 

Beckpordv. Montague (1796), 2 Esp. 474 ; 170 
E. R. 426, N. P. 

602. Pleadings.] — Randeix v. Wheble 

(1839), 10 Ad. & El. 719 ; 2 Per. & Dav. 602 ; 9 

L. J. Q. B. 254 ; 113 E. K. 272. 

Annotation : — ^Befd. Wintlo r. Freeman (1841), 1 Ga). & Dav. 
93. 

503. .] — Williams v. Griffith 

(1849), 3 Bxch. 584 ; 6 Dow. & L. 449 ; 18 L. .T. 
Ex. 196 ; 13 L. T. O. S. 164 ; 13 J. P. 397 ; 154 
E. R. 978. 

604. Whether proof of damage necessary.] 

— Barker v. Green (1824), 2 Bun?. 317 ; 9 Moore, 
C. P. 584 ; 3 L. J. O. S. C. P. 3 ; 130 E. R. 327. 
Annotaiums : — Distd. Brown r. Jarvis (1836), 2 Gale, 97. 
Dbtd. Williams v. Mostyn (1838), 4 M. & W. 145. Distd. 
Wylie V. Birch (1843), 4 Q. B. 566. 

505. .J — Brown v. Jarvis (1830), 1 

M. & W. 704 ; 5 Dowl. 281 ; 2 Gale, 97 ; Tyr. 
& Gr. 1083 ; 5 L. J. Ex. 271 ; 150 B. R. 617. 
Annotations: — Distd. Williams r. Mostyn (1838), 1 Horn & 

H. 217. Apld. Ilandell v. Wheble (1839), 10 Ad. & El. 
719. 

506. Arrest on mesne process.] — 

Curling v. Evans (1841), 10 L. J. C. P. 320. 

507. Arrest on final process.] — 

Clifton v. IIooper (1844), *6 Q. B. 468 ; 14 L. J. 
Q. B. 1 ; 4 L. T. O. S. 92 ; 8 Jur. 958 ; 115 E. K. 
175. 

Annotations Distd. Hobson x, Thelltisson (1867), 8 B. & S. 
476. Mentd. Pryce v, Belcher (1847), 4 C. B. 866. 

508. Measure of damages.] — R. v. 

Devon (Sheriff) (1830), 1 B. & Ad. 159; 8 
L. J. O. S. K. B. 385 ; 109 E. R, 716. 

509. .] — Clifton v. Hooper, No. 

507, ante. 

510. Action lor not arresting & for 

escape.] — Williams v. Griffith, No. 503, ante. 

511. Defence — Defendant exempt from 

arrest.] — Middlesex’s (Sheriff) Case (1706), 
2 Ld. Raym. 1246 ; 92 E. 11. 321. 

512. .] — Adams v. Osbaldes- 

ton (1832), 3 B. A Ad. 489 ; 1 L. J. K. B. 163 ; 
110 E. R. 177. 

613. Failure to supply description.] — 

Dyke v. Duke (18.38), 4 Bing. N. C. 197 ; 1 Am. 
11 ; 6 Scott, 636 ; 7 L. J. C. P. 75 ; 2 Jur. 66 ; 132 
E. R. 764. 

614. Discharge on ground of in- 

validity of writ — ^Arrest on prior Invalid writ.] — 

Hooper v. Lane, No. 80, ayde. 

515. Costs.1 — Guest v. Elwes (1837), 

2 Nev. & P. K. B.^230 ; Will. WoU. & Dav. 499 ; 


M. Wrongful Arrest, 

(a) In General. 

SeCy generallyy Trespass. 

516. When action lies — Sheriff with notice of 
supersedeas.] — P rince v. Ali.ington (1603), Cro. 
Elk 918 ; 78 E. R. 1139. 

Annotoiions : — Bdd. Besscy r. Lambert (1682), T. liaym. 
467 ; Wolf V. Davison (1695), 1 Salk. 319. 

517. Ex-Sheriff failing to deliver super- 

sedeas to new sheriff.] — C aIiThrop v. Phillips 
(1677), 2 Mod. Rep. 217 ; 86 E. R. 1035. 

518. Arrest by bailiff after return of writ.] 

—Anon. (1702), 7 Mod. Rep. 52 ; 87 E. R. 1089. 

519. Continuance of arrest — After tender 

of sufficient ball.] — S mith v. Hall (1676), 2 Mod. 
Rep. 31 ; 86 E. R. 924. 

Defendant exempt from arrest.] — See 

Sub-sect. 8, post. 

Arrest of wrong person.] — Sec Sub-sect. 7, 

M. (b), post. 

520. Evidence — ^Warrant directed to sheriff.] — 

Slack v. Brander (1793), 1 Esp. 42 ; 170 E. R. 
273, N. P. 

621. New trial — When granted.] — P rice v. 
Peek (1834), 1 Bing. N. C. 380 ; 1 Scott, 205 ; 4 
L. J. C. P. 76 ; 131 K. II. 1164. 

522. Effect of illegal arrest — Whether privileged 
from arrest on valid warrant.] — Collins v. 
Yewens, No. 326, ante. 

(b) Arrest ofWro)rg Person. 

See, generally. Trespass. 

523. Liability of sheriff to action for damages.] 

—Anon, (undated), Keil. 129 ; 72 B. R. 298. 

624. Process Issued in wrong name.] — 

Carrtdge V. Lautour (1828), 7 L. J. O. S. K. B. 
33. 

525. .] — Bryant v. (Glutton (1836), 

1 M. & W. 408 ; 2 Gale, 50 ; Tyr. & Gr. 843 ; 5 
Ji. J. Ex. 182 ; 150 E. R. 493. 

jSVc Execution, Vol. XXI., pp. 420, 

121, Nos. 26-35. 

526. Wrongful arrest due to misrepresentation 
of attorneys — Action by sheriff against attorneys.] — 

Collins v. Evans (1844), 5 Q. B. 820; Dav. & 
Mcr. 669 ; 13 J.. J. Q. B. 180 ; 2 L. T. O. S. 425 ; 
8 Jur. 315; 114 E. It. 1459, Ex. Ch. ; rersg. 
S. V. sub nom. Evans v. Collins (1843), 5 Q. B. 
80i. 

Annotations: — Distd. ChiUlci’s v. Wool<*r (1859), 2 E. & E. 
287. Refd. Sht'ftleld Corpii. r. Barclay, 11905] A. C. 392. 
Mentd. Barley v. Walford (1846), 9 Q. B. 197 ; Freoinaii 
V. Cooke (1848), 18 L. J. Ex. 114 ; Evaim r. Edmonds 
(1853), 1 C. L. U. 653 ; Thom r. Hlgland (1853), 8 Bxch. 
725 ; Collen v. Wrlgrht (1858), 4 Jnr. N. S. 357 ; Leather 
V. Simpson (1871), 40 L. J. Ch. 177 ; Blchardson v. Sil- 
vester (1873), L. K. 9 Q. B. 34 ; Derry v. Peek (1889), 
14 App. Cas. 337 ; Bamfleld v. Goolc & Shefhold Transport 
Co., 11910] 2 K. B. 94. 

527. Wrongful arrest due to misrepresentation 
of party arrested — Subsequent notice to sheriff 
of misrepresentation.] — Dunston v. Paterson 
(1857), 2 C. B. N.S. 495 ; 26 L. J. 0. P. 267; 29 


6 L. .T. K. B. 225 ; 1 Jur. 462. 


PART V. SECT. 6, SUB-SECT. 7.— L. 

q. LiabilUy of sheriff to action — 
Whether proof of damage neceesarn .] — 
A sheriff is not liable to an action for 
neGTlecting to arrest a party on mesne 
process, unless pitf. has sustained 
some damapru by his negloct. If the 
debt for which the process issued Is 
barred by Stat. Limitations, the 
sheriff is not liable for noalecting to 
exoouto. — C urran x. Becrwith (1856), 
8 N. B. R. (3 All.) 365.— CAN. 

r. Defence — Order by exeeu- 

lion creditor not to arrest.] — Burns x. 
Donellt 6c Kay (1837), 6 O. 8. 495.— 

CAN. 


t. Absconding debtor — 

Notice of return not sAotwi.]— Where the 
sheriff goes to the known residence of 
a debtor & bond fide searches for him 
to make an arrest, without success, 
because the debtor has absconded, ho 
had done all that is required, & he is 
not liable for not arresting after the 
debtor's return unless it he sho^n that 
he had notice of such return. — R ionky 
V. Ruttan (1838), 5 O. S. 707.— CAN. 

n, Ddhtor not to be 

found.] — Nelson v. Baby (1856), 14 
U. C. R. 235.— CAN. 

b, .1 — Thorpe x. 

McLean (1876), 11 N. S. U. (2 R. & G.) 
200.— CAN. 


c. Defendant conforming 

with order for which warrant issued .] — 
Burnham v. Hall (1879), 44 V. C. R. 
297.— CAN. 

d. Attachment for coidempt .] — Ward 
V. Skinner (1834), 3 O. S. 235.— CAN. 


PART V. SECT. 6, SUB-SECT. 7.— 
M. (a). 

s. Arrest on defective warrant.] — 
An informality in the warrant of the 
bailiff is not ground to set the arrest 
under it aside, especially wbero tho 
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Pakt V, — Powers, Duties, and Liabilities. 


L. T. O. 8. 199 i 22 J. P. 23 ; 3 Jur. N. 8. 982 ; 
140 E. B. 509. 


(c) Justification. 

See, generally. Trespass. 

528. What amounts to — Warrant.] — Bate- 
man V. Woodcock (1616), 1 Roll. Rep. 221 ; Cro. 
Jac. 372 ; 81 E. R. 446. 

529. ,] — Grobnvelt v. Burweix 

(1690), 1 Ld. Raym. 464 ; 3 Salk. 354 ; 12 Mod. 
Rep. 386 ; 91 E. R. 1202. 

AniMkAiqns: — Conid. Lucan v. Nockells (1833), 10 Bing. 
157. Reid. Crowther t;. llatiutbottom (1798), 7 Term Hep. 
654 ; Gamott v, Ferratid (1827), 6 B. ^ C. 611 • Ridgway 
V. Hungerford Market Co. (1835), 4 Nov. & M. K. B. 797 ; 
R. V. Thomas (1838), 8 Ad. & £1. 183 ; Hooper v. Lane 
(1857), 6 H. L. Cas. 443 ; Phillips v, Whltsed (1860), 
2 E. & E. 804 : Ebon v. NevlUo (1861), 10 W. R. 6 : Kemp 
V, NevlUe (1861), 10 C. B. N.-S. 523 ; 11. v. Saddler’s Co. 
(1803), 10 H. L. Cas. 404 ; Wildes v. Russell (1866), L. R. 
1 0. P. 722 ; Grimwood v. Moss (1872), L. R. 7 C. I*. 360 ; 
Serjeant v. Nash (1903), 89 L. T. 112. Mentd. R. v. 
Despard (1798), 7 Term Rep. 736 ; Bristol Grdns. v. Wait 
(1834), 1 Ad. & El. 264 ; BailUe v. Kell (1838), 4 Bing. 
N. C. 638 : Lindsay v. Leigh (1848), 12 Jur. 286 ; R. v. 
Hallett (1851), 5 Cox, C. C. 238. 

530. .] — Davies v. Fletcher (1853), 

2 E. & B. 271 ; Saund. & M. 137 ; 1 C. L. R. 1025 ; 

22 1.. J. Q. B. 429 ; 21 L. T. O. S. 127 ; 17 J. P. 
679 ; 17 Jur. 894 ; 1 W. R. 367 ; 118 E. R. 769. 
Annotations : — Befd. Kiinpton v. L. & N. W. Ry,, Kx p, 

Kimpton (1854), 18 J. P. 617 ; lie Swann v. Dakins, Ex p. 
Dakins (1855), 24 L. J. C. P. 131. 

531. Previously issued to another 

sheriff's officer — Procured after arrest.] — C ollins 

Yewens, No. 326, ante. 

532. Court not properly described.] — 

Carkatt V. Morlby (1841), 1 Q. B. 18; 1 Gal. 
& Dav. 275 ; 10 L. J. Q. B. 259 ; 6 Jur. 259 ; 113 
F. R 1036. 

Annotations : — Distd. Coomer v. Latham (1847), 16 M. & W. 
713. Retd. Green r. Elgle (1843), 5 Q. B. 99 ; Dews v. 
Rlloy (1851), 11 C. B. 434 ; R. v. Davies (1861), 8 Cox, 
C. C. 486 ; Pease t\ Chaytor (1803), 3 B. & S. 620 ; London 
(Jorpn. V, Cox (1867), L. R. 2 H. L. 239 ; Aspey v, Jones 
(1884), 48 J. P. 613 ; Saunders v. Swansea Finance Co. & 
Horne (1905), 21 T. L. R. 317. 

533. Process — Although issue irregular.] — 

Prinsor’s Case (1041), Cro. Car. 602 ; 79 E, R. 
1118. 

634. .] — Osborne v. Brook- 

house (1692), 3 Lev. 93 ; 83 E. R. 594. 

635. .] — King v. Harrison 

(1812), 15 East, 612 ; 104 E. R. 974. 

536. Attachment.] — Smith v. Egginton 

(1837), 7 Ad & El. 167 ; 6 Dowl. 38 ; 2 Nev. & 
P K. B. 143 ; Will. Woll. & Dav. 532 ; 6 L. J. 

K. B. 206 ; 1 Jur. 607 ; 112 E. R. 434. 

Anmitations Watson v. Bodell (1845), 14 M. & W. 

57 ; Moone v. Rose (1869), L. R. 4 Q. B. 486. Reid. 
Ames V. Waterlow (1869), L. R. 5 C. P. 53. 

537. Committal order.] — Davies v. 

Fletcher, No. 630, ante. 

638 .]--Buown V. Watson (1871), 

23 L. T. 746. 

539. ,] — Turley v. Daw (1906), 94 

L. T. 216 ; 22 T. L. R. 231. 

^niM^ion: — Coned. Freeborn v. Looming, [1926] 1 K. B. 


Sub-sect. 8. — Privilege from Arrest. 

A, In General. 

540. Where question of privilege doubtful- 
What remedy available for party arrested.] - 

Luntlby V. Battinh (1818), 2 B. & Aid. 234 ; 106 
E. R. 353. 

^nn^tipns:-^QlUid. Tapley v. Battlne (1822), 1 Dow. & 
Leslie v. Disney (1834), 1 Or. 
Mtd. Byrn v. Dibdiu (1835), 5 Tyr, 357. 
SS?: (1®38). 7 L. J. Ex. 314 ; Mag- 

nay t). Burt (1848), 5 Q. B. 381. 

641. DIseharge on ground of privilege — Re- 


arrest on expiration of privilege.] — Towers v. 
Newton (1841). 1 Q. B. 319 ; 4 Per. & Dav. 625 ; 
Woll. 149 ; 10 L. J. Q. B. 106 ; 5 Jur. 1035 ; 113 
E. R. 1163. 

Annotation: — Distd. Greenshields v, Harris (1842), 9 
M. & W. 774. 

542. .] — Reynolds v. Newton 

(1841), 1 Gal. & Dav. 153. 

543. Payment by privileged defendant of amount 
indorsed on writ to obtain discharge — Writ remain- 
ing unexecuted in sheriff's hands — Return of writ.] 

— WiLLAMS V. Webb (1843), 2 Dowl. N. S. 904 ; 12 
L. J. C. P. 137 ; 7 Jur. 155. 

Annotation : — ^Re!d. Richardson v. Trundle (1860), 8 
C. B. N. S. 474. 

544. Costs Of privileged defendant.] — Dodd v. 
Holbrook, Be Pittman (1865), 35 L. J. Ch. 175 ; 
13 L. T. 426 ; 11 Jur. N. S. 969 ; 14 W. R. 125. 
Annotation: — Retd. He Freston (1883), 52 L. J. Q. B. 

545. 

B. Persona Privileged from Arrest. 

(a) Members of Royal Household. 

See Constitutional Law, Vol. XI., pp. 520, 
521, Nos. 254-271. 

(6) Ambassadorial and Consular Persons, 

See Constitutional Law, Vol. XI., pp. 536 
et seq. 

(c) Peers. 

See Peerages, Vol. XXXVII., pp. 36-38, Nos. 
76-101. 


{d) Members of Parliament. 

See Parllament, Vol. XXXVH., pp. 291 et seq. 
Duration of privilege.] — See Parliament, Vol. 
XXXVI., pp. 289, 290, Nos. 386, 394. 

(e) Lunatics. 

545. Insane when arrested.l — Kernot v. Nor- 
man (1788), 2 Term Rep. 390 T 100 E. R. 210. 

546. .] — Nutt v. Verney (1790), 4 Term 

Rep. 121 ; 100 E. R. 928. 

647. .] — Steel v. Alan (1801), 2 Bos. 

P. 362 ; 126 E. R. 1328. 

548. Lunacy supervening after arrest — Whether 
lunatic discharged.] — Kernot v. Norman, No. 
545, ante. 

549. .] — Ibbotson v. Galway (Lord) 

(1795), 6 Term Rep. 133 ; 101 E. R. 474. 


if) Persom Aiteriding Judicial Proceedings. 
i. /n General. 


660. General rule — Privileged.] — R. v. Feilding 
1685), Comb. 29 ; 90 E. R. 323. 

651. .] — Pulton v. Farrar (1729), 

I Barn. K. B. 251 ; 94 E. R. 172. 

552. .] — Ricketts v. Gurney (1819), 

1 Chit. 682 ; 7 Price, 699 ; 146 E. R. 1106. 


Annoiaii(ms : — Consd. Selby v. Hills (1832), 1 Moo. & S. 
253. Md. Spencer r. Nowton (1837), 1 Nev. & P. K. B. 

818. 

553. Application to Bankruptcy Court.] — 

Willingham v. Matthews (1815), 6 Taunt. 366 ; 
2 Marsh. 67 ; 128 E. R. 1072. 

Annotations : — Apld. Solbv v. Hills (1832), 8 Bing. 166. 
Rtfd. Newton v. Constable (1841), 2 Q. B. 157. 


.J — See, also, Nos. 615-620, post. 

554. Application to police court.] — Mountague 
V. Harrison (1867), 3 C. B. N. S. 292 ; 27 L, J. 
C. P. 24 ; 6 W. R. 43; 140 E. R. 753; sub nom. 
Montague v. Harrison, 4 Jur. N. S. 29 ; 30 L. T. 
O. S. 186 ; 22 J. P. 86. 

Annotations: — Apld. Gilpin v. Cohen (1869), L. R. 4 Exoh. 
131. Rdd. MoOeath i). Geraghty (1866), 15 W. H. 127. 

Application to arbitration proceedings.] — See 

Nos. 608-614, post. 
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Sect. 6 . — Execution of process: Svb-secU 8, B» (/) 
it., tii., ii?., V, <fc vi.] 

ii. Barristers. 

555. General rule — Privileged.! — Luntly v . 

(1833), 1 Or. & M. 579 ; 2 L. J. Ex. 185 ; 149 

E. R. 530 ; sub nom. Luntly v. Nathaniel, 2 
Dowl. 61. 

Annoiations : — Expld. Newton r. Constable (1S41), 2 

Q. B. 157. Refd. Strong i’. Dickenson (1836), 1 M. & W. 
488. 

556. .] — Newton v. Constable 

(1841), 2 Q. B. 157 ; 9 Dowl. 933 ; 1 Gal. & Dav. 
408 ; 10 L. J. Q. B. 349 ; 6 Jur. 317 ; 114 E. R. 
62. 

Annotations : — Reid. Aga Kurboolle Mahomed n. It. (1843). 
4 Moo. P. C. C. 239 : Burt v. Magnay (1843), 12 L. J. Q. B. 
225. 

557. Condition precedent to application of 
privilege — Proof that person has business at court.] 

— Stiles v. Mead (1727), 2 Stra. 738 ; 93 E. R. 
818. 

Annotation .—Refd. Davidson v. Chilman (1834), 1 Bing. 
N. C. 297. 

558. Barrister attending circuit — Not briefed at 
towns attended.] — Oxfordshire Sheriff Case 
(1816), 2 Car. & Kir. 200 

Annotation : — ^Reld. lie Kent Sheriff (1846), 2 Car. & Kir. 
197. 

559. Going to & from court — Deviation — Going 

into sl^op — Reasonable time.] — Luntly v. , 

No. 555, ante. 

560. .] — Newton v. Hai.land (1839), 

8 Scott. 70; 3 Jut. 679. 

Annotation : — Mentd. Walker v. Lumb (1840), 4 Jur. 1014. 

561. Attending cause as party interested.] — 

Anon. (1835), 1 Y. & C. Ex. 331 ; 4 L. J. Ex. Eq. 
46 ; 160 E. R. 134. 

562. In expectation of pronouncement of 

Judgment.] — ^Anon. (1839), 9 L. J. C. P. 176. 

563. Necessity for retainer before attendance — 
Barrister attending petty sessions.] — Newton v. 
Constable, No. 556, ante. 

iii. Parties. 

564. General rule — Privileged.] — Lea’s Case 
(1586), Gouldsb. 33 ; 75 E. R. 976. 

505. .] — Meynel & Sterling v. 

Cooper (1661), 1 Rep. Ch. 217 ; 21 E. R. 554. 
Annotation: — "RM. lie Ndwton (1837), Donnelly, 178. 

566. .] — Walker v. Webb, No. 302, 

ante. 

567 . .1 — A.-G. V. Skinners’ Co., 

Exp. Watkins (1837), 8 Sim. 377 ; Coop. Pr. Cas. 
1 ; 6 L. J. Ch. 225 ; 1 Jur. 236 ; 59 E. R. 150. 

568. Barrister personally concerned.] 

— Newton v. Hari.and, No. 560, ante. 

569. Whether privileged on way to or from 
court.] — Lea’s Case, No. 564, ante. 


570. .] — ^Alisbury V. Troughton (1636), 

1 Rep. Ch. 92 ; 21 E. R. 617. 

Annotation : — ^Reld. Re Newton (1837), Donnelly, 178. 

571. .] — Solomon v. Underhill, No. 

303, ante. 

572. .] — Newton v. Harland, No. 560, 

ante. 

573. Leaving court after lodging com- 

plaint — Vexatious complaint.] — A non. (1706), 11 
Mod. Rep. 79 ; 88 E. R. 906. 

Annotations : — Refd. Cameron r. Lightfoot (1777), 2 Wm. 
Bl. 1190 ; Magnay v. Burt (1843), 5 Q. B. 381 ; Mounta- 
guet\ Harrison (1857), 6 W. U. 43. 

574. Deviation.] — L ightfoot v. Cameron 

(1776), 2 Wm. Bl. 1113 ; 96 E. R. (J58 ; subsequent 
proceedings^ sub nom. Cameron v. Lightfoot 
(1778), 2 Wm. Bl. 1190. 

Annotations : — Expld. Strong r. Dickenson (1836), 1 M. & 
VV. 488. Reid. Selby v. Hills (1832), 8 Bing. 166 ; Pitt 
V. Coombes (1834), 5 B. & Ad. 1078 ; Williams v. Webb 
(1842), 5 Scott, N. II. 898 ; Andrews v. Martin (1862), 
12 C. B. N. S. 371. 

575. — .] — Pitt v. Coomes (1834), 5 

B. & Ad. 1078 ; 110 E. R. 1091 ; sub nom. Pitt 
V. Coombs, Be Pitt, 3 Nev. &; M. K. B. 212 ; 
subsequent proceedings (1835), 2 Ad. & El. 459. 
Annotations : — Expld. Strong v. Dickenson (1836), 1 

M. & W. 488. Apld. Williams v. Webb (1842), 5 Scott, 

N. R. 898. 

676. Leaving master’s office.] — Frank- 

LYN V. Colqiioun (1816), 1 Madd. 580 ; 56 E. R. 
213. 

Annotation : — Refd. Re Newton (1837), Donnelly, 178. 

577. Leaving registrar’s office.] — Ex p. 

Burt (1842), 2 Mont. D. & De G. 666, Ct. of R. 

578. Party preparing for commission to examine 
witnesses.] — S mith v. Holman (1668), 2 Rep. Ch. 
22 ; 21 E. R. 605. 

579. Party waiting in vicinity of court in ex- 
pectation of hearing.] — C hilderston v. Barrett 
(1809), 11 East, 439 ; 103 E. R. 1073. 

Annotations : — Difltd. Spencer v. Newton, Lane v. Newton 
(1837), 6 Ad. & Kl. 623. Apld. Anon. (1839), 9 L. J. C. P. 
176. Refd. Newton (1837), Donnelly, 178; Walker 
17. Lumb (1840), 4 Jur. 1014. 

580. Husband or wife of party.] — Re Britten, 
Ex p. Britten (1840), 1 Mont. D. & De G. 278 ; 
9 L. J. Bey. 38 ; 4 Jur. 943, Ct. of R. 

581. Party attending registrar’s office to hear 
decree.] — N ewton v. Askew (1848), 6 Hare, 319 ; 
18 L. J. Ch. 42 ; 13 Jur. 186 ; 67 E. R. 1188 ; 
sub nom. Newton v. Askew, Re Nbiwton, 11 
L. T. O. S. 326. 

582. Party coming to London for hearing — 
Long before hearing — Privileged only from time of 
appearance of cause in paper.] — P ersse v. Perssb 
(1856), 5 H. L. Cas. 671 ; 27 L. T. O. S. 224 ; 10 
E. R. 1064, H. L. 

Barrister attending court as party interested.] — 

See Nos. 561 , 562, ante. 

Persons accused in criminal cases.] — See Nos. 
598-603, post. 


PART V. SECT. 6, SUB-SECT. 8.— 
B. (f) iii. 

574 i. Whether privileged on way to or 
from court — Deviation .] — ^A gentleman 
residing in Dublin will only be protected 
while going to or returning from ct. ; 
but a gentleman residing at a distance, 
& only temporarily in town, will be 
protected when going to or returning 
from ct., & also in his lodgings ; but 
he is not to be rambling about the city. 
--Re Hunt (1850), 16 L. T. O. 8. 526. 
— IR. 

t. Leaving court after assist- 

ing solicitor .] — A party in a suit who 
was arrested under an execution while 
returning home from ct. where be had 
been asfdsting his solr. in the discharge 
of duties, which were the proper buiil- 


ness of his solr. is not privileged from 
arrest. — Flattery v. Anderson (1844), 
6 I. Eq. R. 618.— IR. 

g. Party temporarily in town — To 
file bUl of review.] — Suitor’s privilogo 
does not extend to the case of coming 
to town to file a bill of review or put 
in an answer ; but suitor or guardian 
of minor comli^ to pass an accoimt in 
the master’s office, as it might require 
bis personal attendance will be dis- 
charged from arrest. — Re Odell’s 
(Minors), Crone v. Odell, Odell v. 
Odell (1819), 2 Mol. 526.— IR. 

h. For hearing of cause — Arrest 

on way to solicUar*B offlee .] — A principal 
deft, having come to town for the hear- 
ing of a cause. & liaving been on his 
way from his hotel to ms solr.’s office 
arrested under a capias ad re- 


spoTidendum : — Held : he was privileged 
& Hhoiild bo discharged, although ho 
had deviated & remained a little for his 
amusement. — M ahon v. Mahon (1840), 
2 I. Eq. R. 440.— IR. 

k. To attend master*s office .] — 

A respondent in a matter who oanio 
from the country to attend in the 
master’s office to the letting of lands in 
his own occupation : — lield : privi- 
leged from arrest during his stay in 
town. — L awlor 17. Soollard (1852), 
2 I. Ch. R. 146.— IR. 

l. Right to writ of protection .] — 
A writ of protection will not be given 
to a suitor or a witness, to protect him 
from arrest in any case, when if arrested 
he would not be entitled to his discharge 
without It. — B rien V. Brien (1818), 1 
Hog. 84.— IR. 
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Part V.— Powers, Duties, and Liabilities. 


iv. Solicitors, 

583. Attendance to Justify ball.] — Garden v. 
Sheers (1730), Cooke, Pr. Cas. 60; 125 E. R. 
067. 

584. Attending execution of writ of inquiry.] — 

PiGOT V, Charlbwood (1734), Bames, 200 ; Cooke, 
Pr. Cas. 102 ; 94 E. R. 875. 

585. Attending taxing master’s office.] — Be 
Hope (1845), 5 L. T. O. 8. 178 ; 9 Jur. 856. 
Aniwtation : — Distd. Jones v, Marshall (1857), 2 C. B. N. 8. 

615. 

586. Attendance at county court — Necessity 
for proof of signature of county court roll.l — 

Clutterbuck V. Hulls (1846), 4 Dow. & L. 80 ; 
1 Saund. & C. 165 ; 15 L. J. Q. B. 310 ; 10 Jur. 
1082. 

587. Attendance as professional adviser of bail 
— Not engaged for either party in cause.] — Jones 
V. Marshall (1857), 2 C. B. N. 8. 615 ; 26 L. J. 
C. P. 229 ; 29 L. T. O. 8. 161 ; 3 Jur. N. 8. 916 ; 
5 W. R. 623 ; 140 E. R. 558. 

588. Attending police court — Proceedings con- 
sisting of preliminary inquiry.] — Re Preston 
(1883), 11 Q. B. D. 545 ; 52 L. J. Q. B. 545 ; 49 
L. T. 290 ; 31 W. R. 804, C. A. 

Annotatmna : — Folld. Jie Dudley (1883), 12 Q. B. 1). 44. 
Apid. Harvey v. Harvey (1884), 26 Ch. D. 644 ; Re Gent, 
Gont-Davls i*. Harris (1888), 40 Ch. D. 190. Consd. Re 
Grey, (1892] 2 Q. B. 440 ; Scldon v. Wilde, 11911] 1 K. B. 
701. Ilefd. Re Wickham, Marony v. Taylor (1887), 35 
Ch. D. 272 ; Re Wray (1887), 36 Ch. D. 138 ; Re Evans, 
Evans v. Norton, 11893] 1 Ch. 252 ; Seaward v. Paterson 
(1897), 66 L. J. Ch. 267 ; Haydon v. Haydon (1911), 104 
L. T. 477 ; Scott V. Scott, 11913] A. C. 417. 

Attending arbitration proceedings.] — See No. 

Oil, post. 

589. Going to Sc from court — Taxing master’s 
office.] — Re Hope, No. 585, ante. 

590 . Bankruptcy Court.] — Eyre v. 

Barrow (1858), 27 L. J. Ch. 784 ; sicb nom. Eyre 

V. Barrow, Re Barrow, 31 L. T. 0. S. 281 ; 4 
Jur. N. S. 652 ; 6 W. R. 767. 

Annotation : — Distd. Rc Frcston (1883), 11 Q. B. D. 545, 

591 . Judge’s chambers.] — Re Jewitt 

(1864), 33 Beav. 559 ; 4 New Rep. 315 ; 33 L. J. 
Ch. 730 ; 10 L. T. 556 ; 28 J. P. 628 ; 10 Jur. N. S. 
814 ; 12 W. R. 945 ; 55 E. R. 486. 

AnfwtaiUm : — Expld. Re Froston (1883), 11 Q, B. D. 545. 

592. Deviation — To attend to professional 

business.] — Strong v. Dickenson (1836), 1 M. & 

W. 488 ; 2 Gale, 83 ; Tyr. & Gr. 683 ; 5 L. J. 
Ex. 231 ; 150 E. R. 527. 

593. Must be substantial.] — Wil- 

liams V. Webb (1842), 2 Dowl. N. S. 660 ; 5 Scott, 
N. R. 898 ; 12 L. J. C, P. 89. 


594. Proof of deviation.] — A.-G. v. 

Leather Selmrs* Co. (1844), 7 Beav. 157 ; 2 
L. T. O. 8. 306; 49 E. R. 1023. 

Annotation : — Distd. Re Freston (1883), 11 Q. B. D. 545. 

595 . Slight deviation — For necessary 

purposes.] — J ones v. Rose (1847), 9 L. T. O. 8. 
330 ; sub nom. Re N., Jones v. Rose, 11 Jur. 379. 

596. For purposes of refreshment — 

Purpose to deviate formed before arrest.] — J ones 

V. Rose, No. 595, ante. 

597. Necessity for proof of good 

cause for deviation.] — J ones v. Robe, No. 595, 
ante. 

Solicitors apart from attendance at court.] — 

See Nos. 632-637, post. 

Privilege of solicitor’s cierk.] — See No. 638, post 
V. Witnesses, 

See Evidence, Vol. XXII., pp. 442 et seq. 
Witnesses at arbitration proceedings.] — See 
Arbitration, Vol. II., p. 433, Nos. 832-834. 

Witnesses at bankruptcy proceedings.] — See 
Bankruptcy, Vol. IV., p. 244, No. 2312 ; Vol. V., 
pp. 610, 620, Nos. 5478-5483, 5578, 5579. 

vi. Persons Accused of Criminal Offences. 

598. Discharged from legal custody — Returning 
home.] — A non. (1832), 1 Dowl. 157. 

Annotations : — Polld. Goodwin v. Lordon (1834), 1 Ad. & El. 

378 ; Hanoi'. Hyde (1851), 15 Jur. 315. Refd. Mouiitague 
V. Harrison (1857), 3 C. B. N. S. 292. 

699. .] — Goodwin v. Lordon (1834), 

1 Ad. & El. 378 ; 3 Nev. & M. K. B. 879 ; 110 E. R. 
1251. 

Annotations: — Refd. Moimtagnio v. Harrison (1857), 3 
C. B. N. 8. 292 ; Gilpin v. C^hen (1869), L. R. 4 Exch. 131. 

500. .] — Jacobs v. Jacobs (1835), 3 

Dowl. 675. 

Annotations: — Consd. Re Douglas (1842), 3 Q. B. 825. 
R^. Hooper V. Lane (18.57), 6 H. L. Cas. 443 ; Mountaguo 
r. Harrison (1857), 3 C. B. N. S. 292. 

601. — Hare v. Hyde (1851), 16 

Q. B. 394 ; 20 L.“ J. Q. B. 185 ; 16 L. T. O. 8. 
462; 15 J. P. 580 ; 15 Jur. 315; 117 E. R. 
930. 

Annotations: — CODSd. Mountaguo r. Harrison (1857), 3 
C. B. N. S. 292. Diatd. Gilpin r. Cohen (1869), L. ll. 4 
Exch. 131. 

602. Proceeding to court to move for new trial.] 

— Shapland r. Hunter (1838), 7 L. .J. C. P. 224. 

603. Remanded on bail — Returning home.] — 
Gilpin v, Cohen & Benjamin (1869), L. R. 4 
Exch. 131 ; 38 L. J. Ex. 50 ; 19 L. T. 830 ; 17 

W. R. 885. 

Privilege from arrest of person illegally in 
custody.] — Sec No. 622, post. 


part V. SECT. 6, sub-sect. 8.— 

B. it) Iv. 

m. General rule.] — If a solr. bo 
oom fide attending a motion or other 
preceding in ct. for his client, he is 
privlloged from arrest. — Re Fitton, 
Longfikld V. Carpenter (1839), 1 
I. Eq. II. 349.— IR. 

692 1. Ooind to d: from cowi — 
JJematwn — To attend professional Imsi- 
— O, a party & solr. in the cause, 
having been in attendance in the 
master 8 office upon a summons in the 
cause, left the office & was arrested on 
which was out of tho 
mroction of & beyond his residence : — 
; the deviation was such as to 
deprive him of his prlvllego from 
arrest. The question In such oases 
always Is whether the person arrested 
was at the time of his arrest bond Me 
®asaged in the business he was oailed 
execute. — Re Owen, Heron v. 
Stokes (1844), 6 I. Eq. R. 125.— IR. 

— J — A solr. was 

ewested on the olreot way from the 


Taxing lUaster’s office, but it appeared 
that before his arrest he had deviated 
considerably from the direest way : — 
Held : ho was not entitled to be dis- 
charged. — Walsh v. Wilson (1851), 
1 I, Ch. 11. 610.— IR. 

o. Conntry solicitor temporarily 

in town — Arrest at lodgings after leaving 
master's offic€.]~~So\r.'» privilege from 
arrest not extended to a case whore it 
took place at tho town lodgings of a 
country solr., on his return from the 
master’s office & while preparing cer- 
tain documents by him directed in t^o 
cause ; although tho cause of his 
coming to & remaining In town, was his 
necessary attendance at his client *s 
business in ot.— Foote’s Case (1824), 


2 Mol. 530.— IR. 

p. .1 — A solr. is privileged 

from arrest, going to, tarrjo^ at, & 
returning from ct. whilst he is in 
attendance on a motion or cause. — 
Re O’Neill (1837), Sau. & So. 78.— IR. 


q. Where personal attendance not 
t8serUidl .\ — There is no distinotion in 


respect to privilege whether the busi- 
ness of his client in which he was 
engaged was such as rtMiuirod the 
personal attendance of the solr. or 
might be equally answered by his 
clerk. — F itzmaurice’s Cask (1828), 1 
Mol. 512.— IR. 

r. .] — The privily of a solr. 

from arrest is not confined to those 
cases only in which his x>er8onal presence 
is indispensable. — Re Keane (1837), 
Sail. & Sc. 81.— IR. 

t. .]— Salmon r.KiERN AN (1837), 

Sau. & Sc. 83, n. — IR. 

a. .1 — A solr. is not bound 

to keep a clerk, & if in the bond fide 
discharge ot duties, which might have 
been transacted by a clerk, he is 
arrested, he will be, neverthelees, 
entitled to his privilege. — Re Ahkarnr 
(1842), 2 Dr. & War. 141.— IR. 

b. J^ffisdidion of cfwrt to grant 
writ of protediem.] — The ct. has 
power to grant a writ of protection 
from arrest to a solr. — ^A non. (1828), 
1 Mol. 76.— IR. 
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Sheriffs and Bailiffs. 


Sect* 6. — Execution of process: Stib^sect, 8, J5. (/) 
w., (y), (/t) ( j), <fc C» ; 9 dr 10, A.] 

vii. Persons. 

604. Ball — ^Attending to Justify.] — Bimmeb v. 

Green (1813), 1 M. & S. 638 ; 106 E. R. 238. 

605. Parliamentary agent — Attending appeal.] 

— A.-0. v. Skinners* Co, Ex p, Watkins, No. 
667, ante, 

606. Person attending before justices to obtain 
summons.] — Exp, Cobbett (1857), 7 E. & B. 955 ; 
26 L. J. Q. B. 293 ; 20 L. T. O. S. 210 ; 3 Jur. N. S. 
665 ; 5 W. R. 708 ; 21 J, P. Jo. 436 ; 119 E. R. 
1502. 

Annotaiion Distd. Moimtoffuo v, Harrisou (1857), 3 O. B. 
N. S. 292. 

607. Deputy coroner — Preparing to hold In- 
quest.] — Ex p. Middlesex Deputy Coroner 
( 1861), 6 H. & N. 501 ; 30 L. J. Ex. 77 ; 3 L. T. 
754 ; 7 Jur. N. S. 103 ; 9 W. R. 281. 

(g) Persons Attending Arbitrations, 

608. General rule — Privileged.]— Hetley’s Case 
( 1788), 7 Com. Dig., 112. 

Annotation Refd. Ardliifp v. Flower (1800), 8 Term Rep. 
534. 

609. - — -.] — Moore v. Booth (1797), 3 

Ves. 350 ; 30 E. R. 1047, Ij. C. 

Annotation .— Apld. Re Jewitt (1864), 33 Beav. 559. 

610. -T .] — Spence v, Stuart (1802), 3 

East, 89 ; 102 E. R. 530. 

Annotations Barclay t?. Faber (ISiO), 2 B. & Aid. 

743. Ezpld. Bateman t?. Froaton (1861), 3 B. & E. 578. 
Befd. Barrack v, Ne^vton, Bicknall v, Newton, WilUarne r. 
Newton (1841), 10 L. J. (4. B. 182; lie Froston (1883), 
11 Q. B. D. 545. 

611. .] — Webb v, Taylor (1843), 1 

Dow. & L. 676 ; 13 L. J. Q. B. 24 ; 2 L. T. O. S. 
106 ; 8 Jur. 39. 

612. Person going to & from arbitration.] — 
Spence v, Stuart, No. 610, ante, 

613 . Deviation — For purpose connected 

with action — Reasonable time.] — Randall v, 
Gurney (1819), 3 B. & Aid. 252 ; 1 Chit. 679 ; 
106 E. R. 656. 

Anmtations Distd. Selby r. Hills (1832), 1 Moo. & S. 253. 
Befd. Ricketts v. Gurney 0819), 7 Price, 699 ; Webb v, 
Taylor (1843), 13 L. J. Q. B. 24. 

614. Party coming to London to attend — Failing 
to return home within reasonable time — Through 
lack of means.]— Spencer v, Newton, Lane v. 
Same (1837), 6 Ad. & El. 623; 1 Nev. & P. K. B. 
818 ; Wm. Woll. & Dav. 122 ; 6 L. J. K. B. 119 ; 
112 E. R, 239. 

(h) Persons Attending Bankruptcy Proceedings, 
618. Bankrupt.] — p. King (1802), 7 Ves. 
312 ; 32 E. R. 127. 

Annotatiom : — Apld. Re Britten, Ex p, Britten (1840), 
9 L. j. Bey. 38. Befd. Exp, Donlevy (1802), 7 Ves. 317 ; 

Biddiilph, Eo; p. Eyre (1841), 6 Jnr. 41 ; Exp, Ck>bbett 
(1857), 5 w. R. 708 ; Mounta^e v, Harrison (1857), 3 
C. B. N. 8. 292 ; Ookford v, f^restou, Chapman v, Freston 
(1861), 6 H. & N. 460 ; McGeath v, Oeraghty (1860), 15 
W* H# ] 27# 

616. Going to Sc from court — Deviation — 

Calling on solicitor In reference to proceedings.] — 

Ex p. Jackson (1808), 15 Ves. 116 ; 33 E. R. 099. 

617. .] — Chauvin V. Alexander 


(1862), 2 B. & S. 47 ; 31 L. J. Q. B. 79 ; 5 L. T. 
673 ; 8 Jur. N. 8. 262 ; 121 B. R. 991. 

.] — Sect also. Bankruptcy, Vol. V., p. 610, 

Nos. 5478-5483. 

618. Person attending on summons .] — Ex p. 
King, No. 615, ante, 

610. Creditor attending to prove debts.] — IiiST*s 
Case, No. 304, ante, 

620. Deviation — Onus of proof.] — Selby 

V, Hills (1832), 8 Bing. 166 ; 1 Dowl. 257 ; 1 
Moo. & S. 253 ; 1 L. J. C. P. 55 ; 131 E. R. 364. 

(j) Other Persons, 

Persons under naval & military discipline.] — 

See Army Act 188, c. 58, s. 144 ; Royal Forces, 
Vol. XXXIX., p. 339, No. 253. 

621. Chelsea College out-pensloners.l— 

Bowler v, Owen (1732), Barnes, 432 ; Cooke, I^. 
Cas. 77 ; 94 E. R. 990. 

622. Defendant illegally in custody — Whether 
privileged from arrest at suit of another plaintiff.] — 

Howson V, Walker, Crowdbn v. Walker (1772), 
2 Wm. Bl. 823 ; 96 B. R. 485. 

Annotations: — Distd. Barratt v. Price (1833), 9 Bing. 566. 
E^ld. (Jolllns V, Yowens (1839), 10 Ad. Sc El. 570. Consd 
Hooper v. Lane (1857), 6 H. L. Cas. 443. Befd. Pearson v, 
Yewens (1839), 5 Bing. N. C. 489 ; Robinson v. Yeweiis 
(1839), 6 M. Sc W. 149. 

623. .] — Barclay v, Faber (1819), 

2 B. & Aid. 743 ; 106 E. R. 536. 

Annotations : — Distd. Barratt v. Price (1833), 9 Bing. 666. 
Befd. Hooper v. Lane (1857), 6 H.Jj. C^. 443 ; Bateman 
V. Freston (1861), 3 £. & E. 578. 

624. .] — Barratt v. Price (1833), 

9 Bing. 566 ; 1 Dowl. 725 ; 2 Moo. & 8. 634 ; 
2 L. J. C. P. 56 ; 131 E. R. 726. 

Annotations: — Distd. Fownos v. Stokes (1835), 2 Soott, 
205. Consd. Jacobs r. Jacobs (1835), 3 Dowl. 675. Apld. 
Ex p, Cogg (1838), 6 Dowl. 461 ; Shapland v. Hunter 
(1838), 7 L. J. C. P. 224 ; Pearson v. Yowens (1839), 5 
Bing. N. C. 489. Consd. Collins v, Yewens (1830), 10 
Ad. Sc El. 570. Distd. Robinson v. Yowens (1839), 5 

M. & W. 149 ; Re Eggington (1853), 2 E. & B. 717. Apld. 
Hooper v. Lano (1857), 6 H. L. Cas. 443. Consd. Bate- 
man V. Freston ( 1 861 ), 3 E. & E. 57 8. Distd. Ex p. Freston 
(1861), 3 De G. F. & J. 612. Befd. Price v. Peek (1834), 
1 Bing. N. C. 380 ; Humphery v, Mitchell (1836), 2 Bing. 

N. C. 619 ; Aldridge v. SUiiford (1841), 3 Man. & G. 409 ; 
Barrack v. Newton (1841), 1 Q. B. 52.') ; Reynolds v, 
NowUm (1841), 1 Gal. Sc Dav. 153 ; Re Stanford (1841), 
4 Scott, N. R. 24 ; Gregory v. Cottorell (1865), 6 E. & B. 
571 ; Ockford v, Froston, Chafman r. Same (1861), 6 
H. & N. 466. 

625. .]— p, CoGG (1838), 6 Dowl. 

461 ; 6 Scott, 715. 

Annotations: — Conid. Hooper v. Lane (1857), 6 H. L. Cas. 
443. Befd. Bateman v. Freston (1861 ), 3 E. & E. 578. 

626. .] — Shapland v. Hunter (1838), 

7 L. J. C. P. 224. 

627. .] — lie Eggington (1853), 2 

E.&B.717; 22L.T.O.S 77, 118; 118E.R.936 ; 
sub nom. Ex p, Eggington, 2 C. L. R. 385 ; 23 
L J. M. C. 41 ; 18 J. P. 165 ; 18 Jur. 224 ; sub 
nom, R. V, Egginton, 2 W. R. 10, 76 ; subsequent 
proceedings, sub nom, Eggington v, Lichfield 
CORPN. (1855], 5 B. & B. 100. 

Annotations: — Consd. Hooper v. Lano (1857), 6 H. L. Oas. 
443 ; Ex p. k'reston (1861), 3 De O. F. Sc J. 612. Befd. 
Swan V. Dakins, Ex p, Dakins (1855), 16 O. B. 77 f Bate- 
man V. Freston (1801), 3 E. &; £. 578 ; R. v. Whiteoross 
Street Prison , R. v, Newgate Gaol (1865), 6 B. & S. 371 ; 
Bancroft v. Mltcholl (1867), 8 B. dc S. 558. Mentd. Jones v. 
HoweU (1859), 29 L. J. Ex. 10. 


PART V. SECT. 6, SUB-SECT. 8.— 
B. (f) vii. 

e. NhertjOr.J— Sheriffs being re- 
quired by rule of ct. to attend ot. 
every term, are privileged from arrest 
when they come to Fredericton during 
term. Sc the partloular cause of their 
so coming will not be Inquired into. — 
&coTrv, Clark (1825-1897), N, B. 
Dig. 69. — CAN. 

d« Coroner,] — A coroner when en- 
gaged in the discharge of his offlolal 


duty is privileged from arrest. — 
Callaghan v, Twibs (1846), 9 1. L. R. 
422.— IR. 

•. Moffistrate — Attending petty ses- 
sions ,] — A magistrate attending petty 
sessions in the discharge of his duty is 
prlvUeged from arrest. — Clenden- 
NING*B ASAXGNEEB V. BROWN (1854), 
3 1. C, L. R. 115.— IR. 

f. Police Tnagistraie ,] — ^A di- 

visional police magistrate, going to 
the nolioe oiffee to dlschaim his duty, 
by direct route is exempt nom arrest. 


—Dubois v, Wysk (1855), 6 1. C. L. 11. 
300.— IR. 

PART V. SECT. 6, SUB-SECT. 8.— 
B. (h). 

g. Bankrupt — Pending examina- 
tion ,] — ^A bankrupt pending his ex- 
amination, is protected from an arrest 
made by virtue of an attachment issued 
for a contempt in not lodging money 
In ct., pursuant to a decree.— /i» 
MoWiluams (1803), 1 Sch. Sc Let, 
169.— IR. 
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Part V. — Powers, Duties, and Liabiuties. 


688. .j — HoopEiR V. Lane, No. 80, 

ante* 

029. .] — Batejman V. Frbston (1861), 

8 B. & E. 678 ; 30 L. J. Q. B. 133 ; 3 L. T. 800 ; 
7 Jut. 8. 301 ; 9 W. R. 311 ; 121 E. R. 669 ; 
aabaequeni proceedingay sub nom. Ex p. Preston, 
3 De G. P. & J. 012, L. 0. & L. JJ. 

680. Member of corporation summoned to elec- 
tion meeting.] — Nixon v, Burt, Reed v, Burt 
( 1817), 7 Taunt. 682 ; 1 Moore, 0. P. 413 ; 129 
B. R. 271. 

Annotation ;-~Apld. Blano v* Goraghty (1866), 15 W. R. 133. 

631. Clergyman.] — G oddard v. Harris (1831), 
7 Bing. 320 ; 5 Moo, & P. 122 ; 9 L. J. O. 8. C. P. 
109 ; 131 E. R. 124. 

632. Solicitor — Practising solicitor — Evidence of 
practice.]— A non. (1830), 1 Dowl. 208. 

633. .J — Whallby V. Pepper & 

Harding (1836), 7 C. & P. 506, N. P. 

Annotation Refd. The Walter D. Wallet, [1893] P. 20 . 

634. — Lepevre V. Wright (1837), 

Will. Well. & Dav.^ 003 ; 1 Jur. 985. 

Annotation : — Reid. Kinder v. Dimford (1841), 5 Jnr. 409. 

635. About to leave England.] — T homp- 

son V. Moore (1841), 1 Dowl. N. 8. 283 ; 5 J\ir. 
1009. 


Annotation Apld. Flight r. Cooke (1843), 2 L. T. 0. S. 173 


030 , ,] — Plight v. Cook (1843), 1 

Dow. & L. 714 ; 13 L.- J. Q. B. 78 ; 2 L. T. O. 8. 
173 ; 8 Jur. 125. 


637. Noncompliance with order of court.] 

—He Dudley (1883), 12 Q. B. D. 44 ; 49 L. T. 
737 ; a\d) nom. Re Dudley, Ex p. Monet, 53 
L J. Q. B. 16 ; 32 W. R, 264, C. A. 

Annotations : — Apld. Re Gent, Oent-Davis v. Harris (1888), 
40 Ch, D. 190. Reid. Re Strong (1886), 32 Ch. D. 342 ; 
Re Wray (1887), 36 Ch. D. 138 ; Re. Grey, [1892] 2 Q, B. 
440; Seldon r. Wilde, [1911] 1 K. B. 701. Hentd. Godfrey 
V. G. (1895), 73 L, T. 599. 


638. Solicitor’s clerk.] — Phillips v. Pound 
(1852), 7 Exch. 881 ; 21 L. J. Ex. 277 ; 19 L. T. 
O, S. 205 ; 16 J. P. 442 ; 16 Jur. 645 ; 155 E. R. 
1207. 


C. Liability for Arrest of Privileged Person. 

630. Whether sheriff liable — ^To action for false 
imprisonment.] — T arlton v. Fisher (1781), 2 
Doug. K. B. 671 ; 00 E, R. 426. 

-:innotation8 : — Gonid. Aga KurbooUo Mahomed u. 11. 
(1J13), 3 Moo. Ind. Anp. 164. Apld. Magnay r. Bnrt 
(1843), 5 Q. B. 381. uonid. Ewart v. JonoH (1845), 14 
M. & W. 774 ; Ames v. Waterlow (1869), L. 11. 5 C. P. 53. 
Reid. Stokes v. White (1834), 4 Tyr. 786 ; Noel v, Isaac 
(1835), 4 L. J. Ex. 56 ; Whitworth v. Clifton (1836), 1 
Mood. & U. ,531 ; Watson v. Carroll (1839), 8 L. J. Ex. 
97 ; Newton v. Constable (1841), 10 L. J. Q. B. 349 ; 
Yoarsley v. Hoane (1845), 14 M. & W. 322. 

040 . 1 — Lloyd v. Wood (1836), 5 

A(i. & El. 228 ; 2 Har. & W. 158 ; 6 Nev. & 
M. K. B. 822 ; 5 L. J. K. B. 200 ; 111 E. R. 1152, 

An^tations : — Reid. Blrt v, Magnay (1843), 7 Jur. 127; 
Yearsley v. Heane (1845), 14 M. & W. 322. 

641. To action for malicious arrest — 

Arrest after notice of privilege.] — M agnay v. 
Burt (1843), 5 Q. B. 381 ; Dav. A Mer. 652 ; 
2 L. T. O. 8. 172 ; 7 Jur. 1116 ; 114 E. R. 1293, 
Ex. CJl ; revsg. 8. C. aub nom. Burt v. Magnay, 
12 L. J. Q. B. 225. 

-imwfafioTi ;---Cloiiid. Amos v. Waterlow (1869), L. 11. 5 C. P. 

642. Necessity to plead privilege precisely.] — 

Eloyd V. Wood, No. 640, ante. 


Sub-sect. 9. — ^Money dub to Crown. 

643. Distresst for duty to Crown — No right to 
replevy.] — If a distress be for any duty to the 
Crown, the party distrained cannot replevy. — 
R. V. Oliver {1117), Bunb. 14 ; 146 B. R. 578. 
Annotation : — R^. Cawthome v. Campbell & Lowndes 

(1790), 1 Aiist. 205. ^ 

644. Authority by writ to collect debt due to 
Crown debtors.] — Reading Case (undated), cited 
in 6 Price, at p. 464 ; 146 E. R. 665. 

Annotation : — ^Reld. H. v. Hamsbottom (1818), 5 Price, 447* 

645. Extent — Return that money in hands of 
Accountant-General In bankruptcy.] — The sheriff 
having returned to an extent that he had seized 
money into the hands of the Queen, & it appearing 
that the money was in the hands of the Accountant- 
General in bkpey., the ct. made an order absolute 
for the sheiiff to pay over the money, but refused 
to make the Accountant-General in bkpey, a 
party to the order. The sheriff having applied to 
the Ct. of Review for an order for the Accountant- 
General in bkpey. to pay over the money to him, 
the order was refused, on the groimd that the 
sheriff had no locus standi in that ct. This ct. 
afterwards discharged the common order on the 
sheriff.— R. v. Austin (1842), 10 M. & W. 691 ; 
12 L. J. Ex. 85 ; 6 Jur. 222. 

.] — See, generally. Crown Practice, Vol. 

XVI., pp. 221-232. 

Priority as between distress & extent.] — 

-S^ce Distress, Vol. XVIII., p. 343, No. 787-790. 

Estreat of recognisances.] — See Magistrates, 
Vol. XXXIII., p. 368, Nos. 770-776. 

Levy of fines.] — Sec Criminal Law, Vol. XIV., 
p. 480, No. 5237. 


Sub-sect. 10. — ^Liability of Sheriffs and 
Officers. 

A. In General. 

646. Ending liability — By the court.] — Mode 
of putting an end to sheriff’s liability before return 
of attachment where he has taken parties for con- 
tempt in non-payment of money and let them go 
at large on bail. — A.-G. v. Mills (1838), Coop. 
Pr. Cas. 261 ; 47 E. R. 497, 

647. Liability In respect of money received.] — 
Anon. (1577), 1 Leon. 264 ; 74 E. K. 240. 

See, generally, I^blic Authorities, V’^ol. 
XXXVIII., pp. 66-71, Nos. 413-477. 

Proceeds of execution.] — See Execution, 

Vol. XXI., pp. 539-542, Nos. 1141-1167. 

648. Setting up own irregularity — As defence.] 
— ^A sheriff shall not take advantage of his own 
irregularity to excuse himself in an action. — 
Hale v. Owen (1703), 1 Com. 132 ; 2 Ld. Raym. 
004 ; 92 E. R. 999. 

649. Whether manadamus lies to compel 
execution — County Court judgment.] — Where a 
sheriff has set aside a judgment in the county 
ct. : — Held : whether he could do so or not, a 
mandamus could not be panted to compel him to 
issue execution on the judgment. — Eldridge v. 
Fletcher (1835), 1 Har. & W. 199. 

650. Liability for loss of warrant — Sent by post 
to sheriff’s officer.] — A writ of distringas was 
received by the sheriff, who sent a warrant to his 
officer by ^st. The warrant was lost, & pltf. 
delayed ; — Held : it was the duty of the sheriff 
to send the warrant, &, it being lost, he ought to 


PART V. SECT. 8, SUB-SECT, 10.— i 

^ ErgUct 

(appeal in action against sheriff,}- 


Kinqsmill V, WELLRn (1858), W 
U. C. R. 479.— CAN. 

k. LiabaUv of ^iff^a bailor — 


hauiff not a public officer,}— hATiA r. 
Owens (1894), 10 Man .L. R. 153.— 

GAN. 
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Sheriffs and Bailiffs. 


Sect 6 . — Execution of process: Svb-secl. 10, A, A 

B. (a)0 

pay the expenses incurred by pltf. — D alloway v. 
Tayix)b (1853), 20 L. T. O. S. 238. 

Liability for payment of rents, rates & taxes.] — 
See Sub-sect. 10, E., post 
Liability tbr wrongful or irregular execution.] — 
See Sub-sect. 10, C., post 

Liability for failure to arrest.] — Sec Public 
Authorities, Vol. XXXVIII., pp. 67, 68, No. 439. 

Liability for failure to make return to writ.] — 
See Sub-sect. 6, B. (b), ante. 

Liability for insufficient return to writ.] — See 
Sub-sect. 6, C. (6), ante. 

Liability for false return to writ.] — Sec Sub-sect. 

6, D., ante. 

Liability for false imprisonment.] — See Sub-sect. 

7, M. (a) ; Sub-sect. 8, C., ante ; Trespass. 
Liability for extortion.] — See Part VI., Sect. 4, 

9ub-sect. 2, post. 

Penalties for misconduct.] — Sec Sect. 8, post 
Application of Public Authorities Protection Act, 
1893 (c. 61).] — See Public Authorities, Vol. 
XXXVIIT., pp. 101-136. 

B, Sheriff's JAahiliiy for Aefs of Officers, 

{a) In (HeneraL 

651. CSrimlnal liability.] — liAico(T. s Cask 
(1627), Lat. 187 ; 82 E. It. 338. 

.4nnoJf^tons .---Coiisd. Stunny v. Smith (1809), 11 East. 25. 
Be!d. Woodgate r. Knatcbbull (1787), 2 Term Kcp. 148. 
Liability lor contempt of court.] — See Nos. 
793, 794, post, 

652. Civil liability — General rule.] — 1 .aicock's 
Case (1627), Lat. 187 ; 82 E. K. 338. 

Annotaiions :—Coiud, Woodgate v. Kiiatehbull (1787), 2 

Term Rep. 148 ; Sturmy r. Smith (1809), 11 East, 25. 

853. .] — The sheriff is answerable for 

the misconduct of his under-officer. — Anon. 
(1705), 11 Mod. Pep. 49 ; 88 E. R. 877. 

854. .] — All actions for breach of 

duty of the office of sheriff, must be brought 
agamst the high sheriff, though by default of the 
under-sheriff or bailiff. — C ameron v, Reynolds 
( 1776), 1 Cowp. 403 ; 98 E. R. 1154. 

Annotation Mentd. Yorko v. Chapman (1839), 10 Ad. & El. 
207. 

855. .] — Crowder v. Long, No. 699, 

post, 

656. OfSiceT disobeying instructions.] 

— The officer represented the sheriff for all pur- 
poses relative to the execution of the writ, & the 
sheriff was responsible for him, whether he dis- 
obeyed his instructions or not (Parke, B.). — 
ScARFE V, Hallifax (1840), 7 M. & W. 288 ; 10 
L. J. Ex. 332 ; 151 E. B. 775. 

657. Judgment recovered against both 

iherilT & officer.]-— The sheriff & the bailiff are not 
both answerable in an action for a penalty under 
Debtor’s Imprisonment Act, 1759 (c. 28), for the 
Bamc act. Actions having been brought against 
both, & a verdict obtained in each, the ct. stayed 
the proceedings on payment of one penalty & the 


costs in one action. — P eshall v. Layton, Same 
V, Martin (1788), 2 Teim Rep. 712 ; 100 E. R. 
383. 

AnnoUxtiona : — Distd. Baggo v, Whltehoad (1891), 7 T. L. R. 
697. Refd. Dewhirst PearHon (1833), 1 Cr. & M. 365. 
Mentd. Newton v. Blunt (1846), 3 C. B. 675. 

$ 5 g, Duration of liability — Act of servant 

of predecessor.] — Bessey v, Olliot & Lambert 
(1682), T. Raym. 467 ; 83 E. II. 244 ; sub nom, 
Olliet V, Bessey, T. Jo. 214 ; sub nom, Elijot 
V, Besey, Skin. 49 ; sub nom, Lambert & OiiLiOT 
V, Bessey, T. Raym. 421. 

annotations : — Conid. Gwinne v. Poole (1092), 2 Lut. App. 
1560; Henderson v. Preston (1888), 21 Q. B. D. 362. 
Refd. Parsons v. Lloyd (1772), 2 Wm. Bl. 845 ; Badkin v, 
Powell (1776), 2 Cowp. 476. Mentd. Goodwin v. Gibbons 
(1767), 4 Burr. 2107 ; Barker v. Braham & Norwood 
(1773). 2 Wm. Bl. 806 ; Scott v. Shepherd (1773), 2 Wm. 
Bl. 892 ; Smith v. Kenrick (1849), 7 C. B. 515 ; Rylands 
V. Fletcher (1868), L. R. 3 H. L. 330; Humphries v. 
Cousins (1877), 2 C. P. D. 239 ; Crowhurst v. Aiiiershaiu 
Burial Board (1878). 4 Ex. D. 5 ; Demor v. Cook (1903), 
88 L. T. 629 ; Ilford U. C. v. Beal, [1925] 1 K. B. 671. 

669. .] — Qu, : whether the 

present sheriff is liable, in trespass, for acts done 
by his officer in executing an old writ^ the warrant 
for which was issued by liis predecessor in office. — 
Anon. (184()), 8 L. T. O. S. 321 ; subsequent pro- 
ceedinas, sub nom, Bitios r. JjAURIE (1817), 8 
L. T. b, 8. 347. 

660. Expiry of year of office before 

return of writ.] — Ponsec v. Magnay, No. 695, 
po,si, 

661. Acts outside scope of authority.] — 

(1 ) An agent of the under sheriff, as clerk, cannot 
bind the sheriff or under sheriff* to matters not 
properly within his business. (2) When a person 
becomes surety for a year, with others, he cannot 
discharge the indemnity given to the sh(*riff with- 
out the consent of the sheriff, A of tlie other 
sureties (Lord Mansfield). — Martin v, Wenham 
(1773), Ix)ft‘t, 225 ; 98 E. R. 622 

662. .] — It is no part of the duty of 

the sheriff, in executing a writ of ea, su, to receive 
the amount of the debt & costs, in order to pay 
them over to execution pltf. Therefore, where 
debtor makes a voluntary payment to the bailiff 
of the debt & costs to be paid over to execution 
pltf., ^ the bailiff fails to do so, &, in consequence 
thereof, debtor is a second time arrt'sted under a 
fresh writ issued upon the samt^ judgment, the 
sheriff is not liable as for a breach of duty in not 
paying over the money to execution pltf. — Woods 
V, Finnis (1852), 7 Exch. 363 ; 21 L. J. Ex. 138 ; 
18 L. T. O. S. 331 ; 16 Jur. 936 ; 155 E. R. 988. 
Annotations: — Reid. Hooper v. Lane (1857), 0 H. L. Cas. 

443 ; Hemming V. Halo (1859), 7 C. B. N. 8. 487. 

663. Subsequently assented to or 

adopted.] — The sheriff is responsible for the acts 
of his officer, though not within the strict line of 
his duty, provided such acts be afteiwards assented 
to or adopted by the sheriff. 

Pltf.’s goods, farming stock, etc., having Ijpen 
seized under an execution at the suit of one P., 
the parties, with the assent of the officer, agreed 
that the latter should remain in possession for a 


PART V. SECT. 6, SUB-SECT. 10.-— 
B. (a). 

0621. Civil liability — Oeneral rule ,] — 
A collector is re^onsible for the actn 
of hto bailffi holding legal authority 
(by wairant) from him bo to act, & 
aujK^ion will lie against them jointly. 

^RBETT V, Johnston (1851), ii 
0. P. 317.— CAN. 

eherllf is 

identified in interest with his bailiff & 
liable for whatever the latter does under 
x>loiir of the writ. — G ordon v, Rumblk 

/.aAA, A T> JAA riAlV 


652 iii. .]— A sheriff in 

Alberta is not personally rospoiisible 
for the neglect of duty or misconduct 
of one of his ballUte. — Great Northern 
Insurance Co. v. Young (Alta.), 
[1917] 1 W. W. R. 886.— CAN. 

652 iv. .] — R. V, Stephen 

(Sask.), 119241 1 D. L. R. 666.— CAN. 

652 V. A sheriff is 

responsible for all mon^g realised by 
a bailiff in executing a fi. fa. whore the 
bailiff was appointed by & paid by the 
sheriff. — Rosa v, Fiskt. [1926J 3 
D. L. R. 289 ; fl928J 2 W. W. R. 422; 
9ft T. n. fisa. — DAN. 


652 vl. .] — Where owing to 

the negligence of the deputy Hhcrlff 
& his mesBoiiger goods were not attached 
under pltf.’s writ, which were available 
in satisfaction thereof, judgment was 
given against the sheriff for the amount 
which he had failed to itjcover through 
such negligence. — Hkitoh & Fleming 
V, High Shbrh'T (1856), 2 S. 280.— 
S. AF. 

. 1* Negligence of 8Jieriff*s clerk 

in signing certificate no executions ,] — 
Colonial Securities Co.. Ltd. v. 
Taylor (1869), 29 U. 0. R. 376.— CAN. 
m, Money jpaid to sheriff by 
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ertain period, & that the farm should in the mean- 
ime be znanaged by pltf . The sheriff in his return 
Dok crei^t for the money laid out upon the farm ; 

’5 an action was brought in his name by the under- 
heriff, wherein a sum of money was recovered 
pon a contract entered into by the officer with an 
acoming tenant, for the sale of hay, etc., the 
•eceipt of which sum was admitted in a letter 
Txitten by the under-sheriff to pltf.’s attorney : — 
Jcld : this was sufficient evidence of an assenting 
jy the sheriff to the ^ts of his officer ; & conse- 
uently that he was liable to pltf. for the surplus 
proceeds of the goods after satisfying the levy & 
.xpenses. — Underhill v, Wilson (1830), 6 Bing. 
,97 ; 4 Moo. & P. 568 ; 8 J.. J. O. S. C. P. 290 ; 
30 B. R. 1449. 

664. Receiving writ from party.] — 

:iiiMiNGER V. Keene, [1882) W. N. 106, O. A. 

665. Whether summary remedy available 

s against officer of court.] — In an action against 
. sheriff for extortion by his officer, the latter, in 
consideration of a stay of proceedings, undert^k 
cy a written memorandum to pay a sum of money 

pltf. in seven days with costs, & on default 

such payment, to withdraw his plea & suffer 
3ltf. to nave judgment. On motion to the ct. 
D compel the officer to perform his undertaking, 
l/hcy refused to do so in that summary way, saying 
le was not an officer of the ct. — Brown t?. O erard 
]1834), 1 Or. M, & R. 595 j 3 Dowl. 217 ; 5 Tyr. 
220 ; 149 E. R. 1218. 

666. Refusal of bailiff to accept ball bond — 
Sureties sufficient.] — If deft, in custody upon 
nesne process tender a bail-bond, with sufficient 
Bureties, to the bailiff, & he refuses it, an action 
m the case will lie against the sheriff ; but trespass 
.’or the false imprisonment will not lie against the 
officer.— Bmith v. Haix (1675), 2 Mod. Rep. 31 : 
36 E. R. 924. 

667. Refusal to deliver up ball bond — On pay- 
nent of debts & costs.] — Lewis v, Blessley, No. 
794, post, 

668. Extortion by officer — ^Exaction of excessive 
oes — ^Liability for treble damages.] — If it appear 

by the sheriff’s return to a writ of execution that 
greater fees have been taken for the levy than are 
allowed by 29 Eliz. c. 4, the sheriff is liable to an 
action on the statute for treble damages at the 
Buit of the party grieved. — Woodoate v. K natch- 
bull (1787), 2 Term Hep. 148 ; 100 E. R. 80. 


Anmtations Consd. Sturray v. Smith (1809), 11 East, 2,5 
Apld. Thomas r. Pearso (1818), .5 Price, ,578 ; Dow v 
Parsons (1819). 1 Chit. 295. PoUd. Buckle v. Bewei 
^ ^ Consd. Shoppee r. Nathan 

[1892] 1 Q. B. 245. Refd. The Uoudsberg (1805), 6 Ch 
(1830), 1 Cr. & J. 140 ; Graingei 

« THU *7 T T n T» oc . t 1 


iruHuee V. Jjovy, iieu'zj l u, 

Mentd. Hordcostle v. Blelby, [1892] 1 Q. B. 709. 

669. Exaction of poundage where no levy. 

— Buun V. Hutchinson, No. 830, post. 

670. Wrongful arrest.] — An action for false im 
prisonment lies against the sheriff for an arres 
made by the bailiff aft^er the return day of tip 
writ. — Parrot v, Mumpord (1797), 2 Esp. 585 
170 E. R. 463, N. P. 

..—Clonsd. Woods v. Finnls (1852). 7 Exch. 363 

Apld. Gregory v. Cotterell (1855), 6 K. & B. 571. Refd 


Price V, Pock (1834), 1 Bing. N. C. 380 ; Smith v. Pritchard 
(1849), 8 C. B. 565. 

671. Escape.] — Action lies upon 44 Geo. 3, 
c. 13, s. 4, by a common informer, suing for himself 
& the Kir^, to recover a penalty again^ the sheriff 
for the misconduct of his bailiff, in wilfully suffer- 
ing a seaman to go at large who had been taken 
out of the King’s service by arrest on civil process, 
on which he was afterwards bailed, instead of 
delivering him over to the charge of a proper naval 
officer ; the statute which speaks of sheriffs, 
gaolers, or other officers arresting, apprehending, 
or taking in execution such seamen, or in whose 
custody they may be, & who are made liable for 
their escape, meaning by “ other officers ” such as 
may be charged with the execution of criminal 
warrants against such seamen, or to whom any 
process may properly be directed for their arrest, 
detention, or discharge ; & not the inferior officers 
of the sheriff. The sheriff may b(^ charged in such 
action for wrongfully & wilfully permitting the 
escape. — Sturmy v. Smith (1809), 11 East, 25 ; 
103 E. R. 912. 

Annotations : — Distd. Baggo r. Whlttihead (1892), 66 L. T. 
815. Refd. Dewhirst r. Pearson (18.33), 1 O. & M. 365. 
Mentd. Terry t\ Hutchinson (1868), 18 L. T. 521. 

672. .] — Bryant v. Carroll, No. 93, ante, 

673. Contract with judgment creditor — By de- 
puty sheriff.] — (1) If a deputy sheriff, being in 
possession of goods seized under an immediate 
extent, &; having received a subsequent fi. fa,, at 
the syit of a subject, contract with judgment 
creditor to deliver liim, in satisfaction of his 
execution a certain quantity of the goods seized, 
on his paying into the sheriff’s hands the debt due 
to the Crown, which is accordingly paid to him : 
& if afterwards, whilst his officer is in the act of 
delivering & measuring the quantity specified to 
pltf.’s agent, to whom he had given up the key, the 
goods are rescued — the sheriff is liable to judgment 
creditor, who may maintain a special assumpsit 
on the contract, whether the sheriff’ be authorised 
so t-o contract or not, or on a common count for 
goods sold & delivered, or for money had & 
received. 

(2) In the case of an under-slieriff in the county 
employing an acknowledged town agent, such an 
engagement made by the latter is legal, & binding 
on the sheriff, who must seek his remedy over. — 
Tho>l\s r. Pearse (1818), 5 Price, 578 ; 146 E. R. 
699. 

674. By town agent.] — Thomas r. Pearsb, 

No. 673, ante, 

675. False return— Made by sheriff’s direction.] 

— ^A sheriff is not rendered responsible for a false 
return of the bailiff on tlie execution of a writ of 
fi, fa, on a judgment in the county ct. , by an allega- 
tion, that the return was made by his direction ^ 
privity. — Pitcher r. King (1838), 9 Ad. & El. 
288 ; 1 Per. & Dav. 297 ; 1 Will. Woll. & H. 691 ; 
8 L. J. Q. B. 15 ; 2 .Tur. 1014 ; 112 E. R. 1221 ; 
subsequent proceedinqs (1844), 5 Q. B. 758. 

676. Neglect of duty of baUlfr — No loss to 
execution creditor.] — Carden v . Sparkes (1851), 
18 T.. T. O. S. 79. 

677. Payment of money to bailiff’s 

assistant.] — (1 ) The bailiff, to whom the sheriff had 


sheriff .] — No action lies agalni 
sheriff for money rocolvi 
^ to the shonff ; tl 

Jftion m^t ^ brought against tl 

(1841). 3 Ont. Dig. 6389.— CAN. 

7 VahMy of return signed I 
appoirUnwnt,]- 
The snorifl Is bound by the return 1 
**¥*^iy a person who, thou* 
deputy sheriff when he signed u 


sheriff’s name to the I’ctum, wjia not 
deputy until after the writ was ivlurii- 
able. — Bady v, Foott (Sheriff) (1 848), 
4 U. O. H. 349.— CAN. 

o. For bailiff appointed under 

County Court Acts, 1873 df* 1874.]— 
Larkin v. McNutt (1880), 2 P. E. I. 
300.— CAN. 

p. For hailiff*8 negligence during 

lawful absence of sheriff , sheriff who 
was oYorseas & not even actinir sheriff 


at the time was hold not liable for the 
negligence of a bailiff In his office. — 
Db ZorcHE r. Cooke, [1920] 2 W. W. R. 
268 ; 12 Sask. L. 11. 227.— CAN. 

671 i. Escape .] — Commercial Bank 
r. .Tarvis (1841), 3 Ont. Dig. 6378. — 
CAN. 

Q. Forirtticf Iwhceen warrants pro-^ 
duced — Whether variance fatal.y^Bolt'U^ 
V. Garner (1840), 2 Ont. Dig. 2674. — 

OAN 


108 


Sheeiffs and Bailiffs. 


Sect, 6 . — Executim of process: Svb-sect, 10, A, d: 

B. {a),] 

pay the expenses incuired by pltf. — DAUiOWAY v, 
Taylor (1853), 20 L. T. O. S. 238. 

Liability for payment of rents, rates & taxes.] — 
See Sub'sect. 10, E., post. 

Liability ibr wron^ul or Irregular execution.] — 
See Sub-sect. 10, C., post. 

Liability for failure to arrest.] — See Public 
Authorities, Vol. XXXVIII., pp. 67, 68, No. 439. 

Liability for failure to make return to writ.] — 
See Sub-sect. 6, B. (6), ante. 

Liability for insufficient return to writ.] — See 
Sub-sect. 6, 0. (5), ante. 

Liability for false return to writ.] — See Sub-sect. 

6, D., ante. 

Liability for false imprisonment.] Sub-sect. 

7, M. (a) ; Sub-sect. 8, C., ante ; Trespass. 
Liability for extortion.]— 6Ve Part VI., Sect. 4, 

sub-sect. 2, post. 

Penalties for misconduct.]— Sect. 8, post. 
Application of Public Authorities Protection Act, 
1893 (c. 61).] — See Public Autiioiuties, Vol. 
XXXVIII., pp. 101-136. 

B, Sheriff* s JAahilHy for Acts of Officers, 

(a) In General, 

661. Criminal liability.] — I^aicoc k's Case 
(1627), Lat. 187 ; 82 E. R. 338. 

.4nnotaiton« Consd. Stunny v. Smith (1809), 11 East, 25. 
Held. Woodgate r. Knatchbull (1787), 2 Term Kep. 148. 

Liability for contempt of court.] — See Nos. 
793, 794, post, 

652. Civil liability — General rule.] — Laicock's 
Case (1627), Lat. 187 ; 82 E. II. 338. 

AnmUdions Woodgate v. Knatchbull (1787), 2 

Term Hep. 148 ; Stuniiy r. Smith (1809), 11 East, 25. 

653. .] — The sheriil is answerable for 

the misconduct of his under-officer. — Anon. 
(1705), 11 Mod. Rep, 49 ; 88 E. R. 877. 

654. ,] — actions for breach of 

duty of the office of sheriff, must be brought 
against the high sheriff, though by default of the 
under-sheriff or bailiff. — C ameron v , Reynolds 
( 1776), 1 Cowp. 403 ; 98 E. R. 1151. 

An^uaion Mentd. Yorke v. Chapman (1839), 10 Ad. & El. 
207* 

665, .] — Crowder v . Long, No. 699, 

post, 

656. Officer disobeying instructions.] 

— The officer represented the sheriff for all pur- 
poses relative to the execution of the writ, & the 
sheriff was responsible for him, whether he dis- 
obeyed his instructions or not (Parke, B.).— 
SCARFE V, Hallifax (1840), 7 M. & W. 288 ; 10 
L. J. Ex. 332 ; 151 E. R. 775. 

657. Judgment recovered against both 

sherilf & officer.] — The sheriff & the bailiff are not 
both answerable in an action for a penalty under 
Debtor’s Imprisonment Act, 1759 (c. 28), for the 
same act. Actions having been brought against 
both, & a verdict obtained in each, the ct. stayed i 
the proceedings on payment of one penalty & the I 


costs in one action. — Peshaij. v, Layton, Same 
V, Martin (1788), 2 Term Rep. 712 ; 100 E. R. 
383. 

Annoiationa : — Distd. Baggav. Whitehead (1891), 7 T. L. It. 
697. Befd. Dewhlrat v. PearBOU (1833), 1 Cr. & M. 366. 
Mentd. No>vton v. Bhmt (1846), 3 C. B. 675. 

668. Duration of liability — Act of servant 

of predecessor.] — Bessey v, Olijot & Lambert 
(1682), T. Raym. 467 ; 83 E. R. 244 ; suh nom, 
Olliet V, Bessey, T. Jo. 214 ; suh nom, Elijot 
V, Besey, Skin. 49 ; sub nom, Lambert & Oijliot 
V, Bessey, T. Raym. 421. 

jinnoialiona : — Coned. Gwinne v. Poole (1692), 2 Lut. App. 
1560; Henderson v. Piston (1888), 21 Q. B. D. 302. 
Rdld. Parsons v, Lloyd (1772), 2 Wm. Bl. 845 ; Badkin v, 
Powell (1776), 2 Cowp. 476. Mentd. Goodwin r. Gibbons 
(1767), 4 Burr. 2107 ; Barker v. Braham & Norwood 
(1773), 2 Wm. Bl. 866 ; Scott v. Shepherd (1773), 2 Wm. 
Bl. 892 ; Smith r. Kenrick (1849), 7 C. B. 515 ; Hylands 
V, Fletcher (1868), L. R. 3 H. L. 330 ; Humphries v. 
Cousins (1877), 2 C. I*. D. 239 ; Crowhiu^t v. Ainersham 
Burial Board (1878). 4 Ex. D. 6 ; Demor r. Cook (1903), 
88 L. T. 629 ; Ilford U. C. r. Beal, [1925] 1 K. B. 671. 

659. .] — Qu, : whether th(? 

resent sheriff is liable, in trespass, for acts done 
y his officer in executing an old writ, the warrant 

for which was issued by liis predecessor in office. — 
Anon. (1846), 8 L. T. O. H. 321 ; subsequent pro- 
ceedmgs, sub nom. Biggs v. JjAURIB (1847), 8 
L. T. O. S. 347. 

660. Expiry of year of office before 

return of writ.] — Fonsec v. Magnay, No. 695, 
post, 

661. Acts outside scope of authority.] — 

(1 ) An agent of the under sheriff, as clerk, cannot 
bind the sheriff or under sheriff to matters not 
properly within his business. (2) When a person 
becomes surety for a year, with othein, he cannot 
discharge the indemnity given to the sheriff with- 
out the consent of the sheriff, A of the other 
sureties (Ia)ud Mansfield).— Martin v, Wenham 
(1773), Ix)ft‘t, 225 ; 98 E. R. 622 

852. .] — It is no part of the duty of 

the sheriff, in exec’uting a writ of ea. sa. to receive 
the amount of the debt & costs, in order to pay 
them over Id execution pltf. Therefore, where 
debtor makes a voluntary payment to the bailiff 
of the debt & costs to be paid over to execution 
pltf., A the bailiff fails to do so, &, in consequence 
thereof, debtor is a second time aiTested under a 
fresh writ issued upon the same judgment, the 
sheriff is not liable as for a breach of duty in not 
paying over the money to execution pltf. — W oods 
V, Finnis (1852), 7 Exch. 363 ; 21 L. J. Ex. 138 ; 
18 L. T. O. S. 331 ; 10 Jur. 936 ; 155 E. R. 988. 
AnnokUions : — Refd. Hoopop v. Lane (1857), 6 11. L. Cos. 
443 ; Hemming v. Hale (1859), 7 C. B. N. S. 487. 

663. Subsequently assented to or 

adopted.] — The sheriff is responsible for the acts 
of his officer, though not within the strict line of 
his duty, provided such acts be afterwards assented 
to or adopted by the sheriff. 

Pltf.’s goods, farming stock, etc., having been 
seized under an execution at the suit of one P., 
the parties, with the assent of the officer, agreed 
that the latter should remain in possession for a 


PART V. SECT. 6, SUB-SECT. 10.— 
B. (a). 

662 i. Civil liabUitu — Chneral rule .] — 
A wUe^tor Is responsible fop the acts 
of his balUff holding legal authority 
(by warrant) from him so to act. & 
an action will lie against them jointly. 
— Corbett v. Johnston (1861), li 

C. P.317.— CAN. • '' 

7— X 

identified in interest with his bailiff & 
liable for whatever the latter does under 
colour of the writ. — G ordon v. Rumble 
(1892), 19 A. E. 440.— CAN. 


662 iii. .1— A sheriff in 

Alberta is not iiersonally responsible 
for the neglect of duty or misconduct 
of one of his bailiffs. — Great Northern 
Insurance Co. v. Young (Alta.), 
[19171 1 W. W. R. 886.— CAN. 

662 iv. .1 — R. V, Stephen 

(Saak.), 119241 1 D. L. R. 665.— CAN. 

662 V. .1— A sheriff Is 

responsible for all moneys realised by 
a bailiff in executing a fi, fa. where the 
bailiff was appointed by & paid by the 
sheriff. — Ross v. Fiset, [1926J 3 

D. L. R. 289 ; [1926] 2 W. W. R. 422; 
20 Sask. L. R. 653,— CAN. I 


652 vl. ,1 — Whore owing to 

the noglJgonco of tho deputy sheriff 
& his messenger goods wore not attached 
under pltf.’s wiit, which were available 
in satisfaction thereof, Judgment was 
given against tho shoiifl for tho amount 
which ho had failed to recover through 
such nogligenco. — Hruoh & Fijcming 
V. High Sheriff (1850), 2 S. 280. — 
S. AF. 

, 1. - — Neuliuence of sheriff^g clerk 
m signina certifimte no cTccvliong ,] — 
Colonial Securities Co., Ltd. v. 
Taylor (1869), 29 U. 0. R. 376.— CAN. 
m, Money paid to aheriff by 
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certa^ period, & that the farm should in the mean- 
time be managed by pltf. The sheriff in his return 
teok cre^t for the money laid out upon the farm ; 
& an^tion was brought in his name by the under- 
sheriff, wherein a sum of money was recovered 
upon a contract entered into by the officer with an 
incoming tenant, for the sale of hay, etc., the 
receipt of which sum was admitted in a letter 
written by the under-sheriff to pltf.’s attorney : — 
Held ; this was sufficient evidence of an assenting 
by the sheriff to the acts of Ids officer ; & conse- 
quently that he was liable to pltf. for the surplus 
proceeds of the goods after satisfying the levy & 
expenseB.—UNDERiiiLL v. Wilson (1830), 6 Bing. 

ilo k ’ 

Receiving writ from party.] — 

Triminger V, Keene, [1882] W. N. 100, 0. A. 

666. Whether summary remedy available 

as against officer of court.] — In an action against 
a sheriff for extortion by his officer, the latter, in 
consideration of a stay of proceedings, undertook 
by a written memorandum to pay a sum of money 
to pltf. in seven days with costs, & on default 
of such payment, to withdraw his plea &; suffer 
pltf. to have judgment. On motion to the ct. 
to compel the officer to perform his undertaking, 
they refused to do so in that summary way, saying 
he was not an officer of tlie ct. — Brown v. Gehard 
(1834), 1 Cr. M. & R. 59.5 i 3 Dowl. 217 ; 5 Tyr. 
220 ; 149 E. R. 1218. 

666. Refusal of bailiff to accept ball bond — 
Sureties sufficient.] — If deft, in custody upon 
mesne process tender a bail-bond, with sufficient 
sureties, to the bailiff, & he refuses it, an action 
on the case will lie against the sheriff ; but trespass 
for the false imprisonment will not lie against the 
officer.—SMiTH i\ Hatj. (1675), 2 Mod. Rep. 31 : 
80 E. R. 924. 

667. Refusal to deliver up ball bond — On pay- 
ment of debts & costs.] — Lewis u. Blessley, No. 
794, post 

668. Extortion by officer — ^Exaction of excessive 
fees — Liability for treble damages.] — If it appear 
by the sheriff’s return to a writ of execution that 
greater fees have been taken for the levy than arc 
allowed by 29 Eliz. c. 4, the sheriff is liable to an 
action on the statute for treble damages at the 
suit of the party grieved. — Woodgate v. Knatch- 
BULL (1787), 2 Term Rep. 148 ; 100 E. R. 80. 
Annotations: — Gonad. Sturmy v. Smith (1809), 11 East, 25, 

Apld. Thomas r. Pearse (1818), 5 Price, .578; Dew v. 

1 295. PoUd. Buckle r. Bewe^ 

mIooV Gonad. Shoppeo v, Nathan, 

245. Reid. The llendsbergr (1805), 0 Ch. 

Jones (1830), 1 Cr. & J. UO ; Gralngei 

V. HilM1838), 7 L. J. C. P. 85 ; Berton v. Lawrence (1850), 

TTT ’ ^"^0 ’’• Hangar, Grant, [1892] 1 Q. B. 231 ; 

woolford’s Kstat.© Trustee v. Levy, [1892] 1 Q. B. 772 

Mentd. Hardcastle v. Blelby, [1892] 1 Q. B. 709. 

669. Exaction of poundage where no levy.] 

— Buun V. Hutchinson, No. 830, post. 

670. Wrongful arrest.] — An action for false im* 
prisonmont lies against the sheriff for an arrest 
made by the bailiff after the return day of the 
writ.— Parrot v. Mumford (1797), 2 Esp. 585 ; 
170 E. R. 463, N. P. 

.4Tw^toti07w Gonsd. Woods v. Flnnis (1852), 7 Exch. .3G3. 

Apld. Gregory r. Cotterell (1855), 5 E. & B. 571. Refd. 


Moe V Pwk (1834), 1 Bing. N. C. 380 ; Smith «. Pritchard 

(1849), 8 C. B. 565. 

671. Escape.] — Action lies upon 44 Geo. 3, 
c. 13, s. 4, b^ a conamon informer, suing for himself 
& the Kin^, to recover a penalty against the sheriff 
for the misconduct of his bailiff, in wilfully suffer- 
ing a seaman to go at large who had been taken 
out of the King’s service by arrest on civil process, 
on which he was afterwards bailed, instead of 
delivering him over to the charge of a proper naval 
officer ; the statute which speaks of sheriffs, 
gaolers, or other officers arresting, apprehending, 
or taking in execution such seamen, or in whose 
custody they may be, & who are made liable for 
their escape, meaning by “ other officers ” such as 
may be charged with the execution of criminal 
warrants against such seamen, or to whom any 
process may properly be directed for their arrest, 
detention, or discharge ; & not the inferior officers 
of the sheriff. The sheriff may be charged in such 
action for wrongfully & wilfully permitting the 
escape. — S turmy v. Smith (1809), 11 East, 25 ; 
103 E. R. 912. 

Annotations : — Distd. Baggo r. Whitehead (1802), 66 L. T. 

§15. Refd. Dewhirgt v. Pearson (1833), 1 O. &; M. 365. 

Mentd. Terry v. Hutchinson (1868), 18 L. T. 521. 

672. .] — Bryant v. Carroll, No. 93, ante. 

673. Contract with Judgment creditor — By de- 
puty sheriff.] — (1 ) If a deputy sheriff, being in 
possession of goods seized under an immediate 
extent, & having received a subsequent ft. fa., at 
the suit of a subject, contract with judgment 
creditor to deliver him, in satisfaction of his 
execution a certain quantity of the goods seized, 
on his paying into the sheriff’s hands the debt due 
to the Crown, which is accordingly paid to him : 
& if afterwards, whilst his officer is in the act of 
delivering & measuring the quantity specified to 
pltf.’s agent, to whom he had given up the key, the 
goods are rescued — the sheriff is liable to judgment 

I creditor, who may maintain a special assumpsit 
on the contract, whether the sheriff be authorised 
so to contract or not, or on a common count for 
goods sold & delivered, or for money had & 
received. 

(2) In the case of an under-sheriff in the county 
employing an acknowledged town agent, such an 
engagement made by the latter is legal, & binding 
on the sheriff, wiio must seek his remedy over, — 
Thomas v. Pearse (1818), 5 Price, 578 ; 146 E. R. 
099. 

674. By town agent.] — T homas v. Pearse, 

No. 673, ante. 

675. False return — Made by sheriff’s direction.] 

— A sheriff is not rendered responsible for a false 
return of the bailiff on the execution of a writ of 
fi. fa. on a judgment in the county ct., by an allega- 
tion, that the return was made by his direction & 
privity. — P itcher v. King (1838), 9 Ad. & El. 
288 ; 1 Per. A Dav. 297 ; 1 Will. Woll. k H. 691 ; 
8 L. .1. Q. B. 15 ; 2 Jur. 1014 ; 112 E. R. 1221 ; 
stdjscqimii proceedings (1844), 5 Q. B. 758. 

676. Neglect of duty of bailiff — No loss to 
execution creditor.] — C arden v. Sparkes (1851), 
18 L. T. O. S. 79. 

677. Payment of money to bailiff’s 

assistant.] — (I ) The bailiff, to whom the sheriff had 


deputy sheriff ,] — No action lies agaluf^ 
S“®,^0P'}ty shorifll for inonoy rocolvc 
by him & paid over to the shonlT ; tb 
be brought agidnat it 
himself. — B ird v. Hopkin 
( 1841), 3 Ont. Dig. 6389.— CAN. 

n. V<aidity of return signed h 

sheriff before appointment.}- 
The sheriff is bound by the return 1 
a ft, fa. made by a person who, thong 
deputy sheriff when he signed th 


sheriff’s name to the return, u'as not 
deputy imtil after the writ was return- 
able. — Baby v. Foott (Sheriff) (1 848), 
4 U. 0. R. 349, -CAN, 

0 . For bailiff appointed under 

County CouH Acts. 1873 cf- 1874.]— 
Larkin r. McNtTrr (1880), 2 P. E. I. 
300.— CAN. 

p. For bailiff's negligence during 

lawful absence of sheriff. sheriff who 

was overseas & not even acting sheriff 


at the time was hold not liable for the 
negligence of a bailiff in his office. — 
De ZorcHEtJ.GooKK. il920] 2W.W.R. 
268 ; 12 Sask. L. U. 227.— CAN. 

6711. Escape.]— CoMJUKRCiAL Bank 
V. .Iabvis (1841), 3 Out. Dig. 6378. — 
GAN. 

Q. Variance beiiveen warrants pro- 
duced— Whether variance faJtal. ] — BoYLE 
e. Garner (1840), 2 Ont. Dig. 2074.-— 
GAN, 
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Sheriffs and Bailiffs. 


Sect* G. — Execution of process: S%ib-sed* 10, B, (a) 
(^)O 

given his warrant to execute B,fi, fa*, sent a bailiff’s 
assistant to execute it in the bailiff’s absence, 
which was done ; — Held : a ruling of the judge at 
the trial that the sheriff was answerable for this 
act, as being done by colour of the warrant, was 
correct. 


(2) Judgment debtor paid the amount at the 
OB&ce of the bailiff, who held the warrant, in the 
absence of the bailiff, to an assistant of the bailiff, 
authorised by the bailiff to receive the money. 
This assistant did not pay it over to the bailiff ; & 
the sheriff never in fact received the money : — 
Held: a ruling of 'the judge at the trial that a 
payment under such circumstances was good as 
against the sheriff, & satisfied the writ, was 
correct. — Gregory v. Cotterell (1855), 5 E. & B. 
571 ; 25 L. J. Q. B. 33 ; 26 L. T. O. 8, 125 ; 2 
Jur. N. 8. 16 ; 4 W. R. 48 ; 119 E. R. 593, Ev. Ck 

to Q) Refd. Boulton «. Reynolds (1859), 
29 L. J. Q. B. 11 ; Toms Wilson (1862), 4 B. & S. 442 : 

r. Le Gros (1864). 34 L. J. Q. B, 91 ; Bagge v. 
WMtehe^ ^892), 66 L. T. 815 ; Baker i?. Wicks (1904), 


678* Fraud of bailiff.] — To an action by a 
sheriff against an execution creditor, on a bond 
of indemnity for seizing goods under a fi, fa, 
deft, pleaded that the bond was obtained from 
deft., by pltf. & others in collusion with him, by 
fraud & misrepresentation : — Held : deft, sup- 
ported this plea by proof that the sheriff’s officer, 
who executed the process, obtained the bond by 
fraud & misrepresentation, though pltf. did not 
appear to have been personally cognisant of any 
part of the transaction. — Raphael v. Goodman 
(1838), 8 Ad. & El. 565 ; 3 Nev. & P. K. B. 547 ; 
1 Will. Woll. & H. 363 ; 7 L. J. Q. B. 220 ; 112 
E. R. 952. 


Meirr v. Chapman (1839). 3 Per, & 
^ v., English Joint Stock Bank (1867), 

h* R* Exoh. 259. Xentd. Masters Ibberson (1849), 
8 C. B. 100. 


679. Making copy of writ for execution creditor.] 

— Copley v, Medeiros (1844), 7 Man. & G. 426 ; 
8 Scott, N. R, 172 ; 13 L. J. 0. P. 148 ; 3 L. T. 
O. 8. 126 ; 135 E. R. 178. 

Acts under writs of fieri facias.]— Execit- 
TION, Vol. XXI., pp. 542, 545, 546, Nos. 1177, 
1205—1218. 


Trespass — ^Taking goods of third party.] — See 

Bankruptcy, Vol. V., p. 825, No. 7009 ; Execu- 
tion, Vol. XXI., p. 644, No. 1192. 

Disregard of Injunction.] — See Injunction, Vol. 
XXVIIL, p. 629, No. 1368. 


(6) Evidence to Connect Sheriff with Officer. 

680. Indorsement of name of officer on writ.] — 
Hill v. Leigh, No. 691 , post. 

681. — — Course of sheriff’s office.] — In an 
action against the sheriff, in order to connect him 
with the act of his bailiff, it is sufficient to produce 
the writ, with the name of the bailiff indorsed 
upon it, m the sheriff’s office, it being the course 
in the sheriff’s office to indorse upon fiie writ, the 
name of the bailiff by whom it is to be executed. — 
Tbalby V. Gascoigne (1817), 2 Stark. 202 : 171 
E. B. 620, N. P. 

— .]-~In an action against the 

sheriff for the extortion of his officer, pltf. proved 
an examined copy of the writ on which the officer’s 
name was indorsed, & that a person of that name 


actually executed the writ, & that the course 
of the sheriff’s office was, that the name of the 
officer to whom the warranjt was granted was usually 
indorsed on the writ : — Held : sufficient prima 
fade evidence to connect the Sheriff with the acts 
of the officer. — Scott v. Marshall (1832), 2 Or. & 
J. 238 ; 2 Tyr. 257 ; 1 L. J. Ex. 97 ; 149 B. R. 
103. 

Annotation ; — field. Summers v. Moseley (1834). 2 Cr. & M. 

477. 

683. .1 — Where, in an action for an escape 

against the slieriff, the writ in the former action 
was produced, to connect him with his officer, on 
which was indorsed “ Warrant to B.,” who, on 
being called, stated, that he had deliver^ the war- 
rant to another, who did not produce it : — Held : 
it should have been left to the jury to say, 
whether B. acted under the authority of the 
sheriff, the indorsement being primd facie evidence 
that he did so act. — Permor v. Philips (1817), 8 
Brod. &Bing. 27, n. ; 5 Moore, C. P. 184, n. ; 129 
E. R. 1192. 


Annotations : — FoUd. Bowden v, Waithmaii (1821), 5 Moore, 
C. P. 183. field. Francis v. Neave (1821), 3 Brod. & 
Bing. 26 ; Scott v. Marshall (1 832), 2 Cr. & J. 238. 

684. Further evidence of direction to 

officer.] — (1) In an action against the sheriff for 
a false return, to connect him with the acts of a 
particular officer in the execution of the writ, it 
is not enough to show that this officer’s name is 
written in the margin of the examined copy of the 
writ & return. 

(2) Without producing the warrant it was held 
to be enough to give in evidence a paper issued by 
the sheriff’s office & directed to this officer, re- 
quiring him to give instructions for making a 
return to the writ. — Jones v. Wood (1812), 3 
Camp. 228 ; 170 B. R. 1364. 

Annotations: — As to (1) Apld. Morgan v, Brydges (1818), 
2 Stark. 314. Generally, field. Francis v. Neave (1821), 
6Moore, C.P. 120. 

685. .] — Proof of a copy of a bailable writ 

with the name of a sheriff's officer indorsed upon 
it, is not evidence, that the sheriff appointed that 
officer to execute the writ. — ^Morgan v. Brydges 
(1818), 2 Stark. 314; 171 E. R. 657, N. P. ; 
subsequent proceedings, 1 B. & Aid. 647. 

Annolbtions : — field. Reeves v. Slater (1827), 1 Man. & Ry. 

K. B. 265 ; Summers v, MoHcley (1834), 4 Tyr. 158. 


686 . .] — In an action of debt against a 

sheriff, to recover penalties for the extortion of 
his officer, in taking a larger fee than was allowed 
on the discharge of a person out of custody on 
giving bail : — Held : the indorsement of the name 
of the officer on the writ was sufficient to connect 
him with the sheriff without showing that such 
indorsement was made with his authority. — 
Bowden v. Waithman (1821), 4 Moore, C. P. 183. 
Annotations :—FdHd. Francis v. Neave (1821), 0 Moore, 
C. P. 120. field. Scott V. MarshaU (1832), 2 Cr. & J. 238. 


687. .] — In an action for an escape, the 

sheriff’s authority for appointing a bailiff, was 
proved by a person belonging to the sheriff’s 
office, who had indorsed the bailiff’s name on the 
writ produced : A verdict having been found for 
pltf., the ct. refused to set it aside, holding «that 
this proof was sufficient. — Francis v. Neave 
(1821), 3 Brod. & Bing, 26 ; 6 Moore, C. P. 120 ; 
129 E. R. 1192. 

Annotation : — field. Scott v. Marshall (1832), 2 Or, & J. 238. 

688. .] — Digby v. Cure (1831), 2 Tyr. 264, n. 

Annotationa: — afield. Scott v. Marshall (1832), 2 Tyr. 257 ; 

Snowball e. Goodriohe (1833), 2 L. J. K. B. 53. 


PART V. SECT. 6, SUB-SECT. 10.— 
B. (b). 

t. Proof of adgure cohre offleU .] — 
In an action against a sheriff for seising 
Sc taking goods, It is sufficient to prove 


that the deputy sheriff soized them 
colors officii, without proving the writ 
of execution, or giving other evidence 
of his being deputy sheriff than that of 
general reputation. — Hoi/r e. jABVfs 
(Shbrift) (1880), Dra. 800.— 0AM. 


t. No proof of sheriff or bailiff*s 
interference. — New trial granted.}— T ilt 
V. Jarvis (1856), 5 C. P. 480.— GAN. 


a. Failure to show seigure by deputy 
made under process.}— In replevin 


Ill 
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689. Prool of issue of warrant to officer.] — 

In an action of trespass against the sheriff for the 
wrongful act of a bailiff, it is not enough, in order 
to affect the sheriff, to prove him a general bailiff, 

& that he had given a bond of indemnity to the 
sheriff as such together with proving the copy of 
the warrant under which he entered & seized 
pltf.*s goods ; but the privity between such bailiff 
& the sheriff must be established in the particular 
transaction on the best evidence, by proving the 
original warrant of execution directed by the 
sheriff to such bailiff ; or at least by proving such 
notice to produce it as will, in case of non-produc- 
tion, let in the secondaiy evidence of its contents. 

The admission of the under-sheriff may affect 
the high sheriff, because he is the general officer 
of the sheriff : but I do not think that the bailiff 
is his general officer. The bailiff gives a bond 
to execute such warrants as shall be directed to 
him; when a warrant is granted to him, he 
becomes the special officer of the sheriff ; & I have 
always understood it to be necessary to produce 
the warrant to show that relation between them 
(Lawrence, J.). — Drake v, Sikes (1797), 7 
Term Rep. 113 ; 101 E. R. 883. 

Annotation : — Refd. Snowball v. Goodrlcke (1833), 4 B. & 

Ad. 641. 

690. .1 — In an action of trespass against 

the sheriff for seizing pltf.’s goods to connect 
deft, with the trespass, it is sufficient to prove the 
warrant under which the goods were seized by 
the bailiff. — G rey v. Smith (1808), 1 Camp. 387 ; 
170 E. R. 994. 

Annotation -Mentd. Mlllen r. Dont (1847), 10 Q. B. 846. 

691. — In an action against the sheriff 

for an escape, the regular way of connecting him 
with his officer, so as to make him responsible 
for his act, is by the production of the warrant. 
But any recognition by the sheriff, that the 
officer acted under his authority, will dispense 
with the necessity of producing it. An indorse- 
ment upon the writ, returned & filed by the 
sheriff, of the name of the officer, is not sufficient 
to make the sheriff responsible, without proving 
that his name was written upon it by the authority, 
or with the privity of the sheriff. The writ, with 
the sheriff’s return upon it, is only evidence 
against him, to the extent of his duty under it, 
& it is no part of his duty to annex the officer’s 
name to the return. — Hiu^ v, Leigh (1816), Holt, 
N. P. 217; 171 E. R. 219, N. P. ; mibsequeni 
'proceedings^ svh nom. Hill v, Middlesex 
(Sheriff), 7 Taunt. 8. 

Annotation : — Refd. Scott v. Marshall (1832), 2 Cr. & J. 

238. 

692. Issue by under-sheriff under sheriff’s 

seal.] — In an action of trover against the sheriff 
for goods taken in execution, it is sufficient for 
pltf. to give in evidence the warrant issued by 
the under-sheriff, under the sheriff’s seal of office, 
& he is not bound to prove the writ. — G ibbins v. 
Philupps (1828), 7 B. & C. 535, n ; 2 Man. & IW. 
K. B. 238 ; 6 L. J. 0. S. K. B. 209 ; 108 E. R. 
822. 

Annotation .* — Mentd. Jte Hunt, Ex j). Simpson (1844), 

De G. 9. 

693 . Issue by London agents of sheriff.] — 

In an action against a sheriff for taking pltf.^s 
goods, to connect the sheriff with the affair, it 
was proved by the officer that he took the goods 
under a warrant, which he produced, & which he 
stated that he received from A. & Co., the London 
agents of the sheriff. It was also proved by the 


under-sheriff that A. & Co. were the London 
agents of the sheriff : — Held : sufficient. — Shep- 
herd V. Wheble (1838), 8 C. & P. 534. 

AnnoUUionB : — Refd. Brown r. Copley (1844), 7 Man. & G. 
568. Mentd. Taylor v. Steele (1847), 16 M^. & W. 665. 

694. Default by other officer.] — WTiere 

more than the sum allowed by statute has been 
taken for a bail bond, by an officer of the sheriff 
who keeps a lock-up house, but who was not the 
officer to whom the warrant was directed, but 
to whose house deft, was brought after being 
arrested, no action wdll lie against the sheriff. — 
George v. Peering (1801), 4 Esp. 63 ; 170 E. R. 
642, N. P. 

Annotation : — Refd. Barsham v. Bullock (1839), 10 Ad. & El. 
23. 

696. Delivery to officer necessary.] — The 

sheriffs of the late & present year signed in Nov. 
the return of non est inventus on a wait of Trinity 
term. In an action against the late sheriff for not 
arresting : — Held : his return related to the day 
of his quitting office, & to make him liable for the 
default of the officer employed, it was not enough 
to show that a warrant was made to the officer, 
but it must be shown that the warrant was 
delivered to the officer, & neglect committed while 
deft, was in office. — Fonsec v. Magnay (1815), 

6 Taunt. 231 ; 1 Marsh. 554 ; 128 E. R. 1023. 
Annotation : — Consd. Scott v. Marshall (1832), 2 Cr. & J. 238. 

696. Issue of second process.] — Declara- 

tions made by an officer whilst in possession of 
goods imdcr a, fi. fa., after the return of the fi. fa., 
are evidence against the sheriff, & no new warrant 
is necessary after a writ of venditioni exponas, to 
connect the officer with the sheriff. — Jacobs v. 
Humphrey (1834), 2 Cr. At M. 413 ; 4 Tyr. 272 ; 

3 L. J. Ex. 82. 

Annotation .-—Reid. Brown r. Jarvis (1836), Tyr. & Or. 1033. 

Secondary evidence.] — See Evidence, Vol. 

XXII., pp. 209, 256, 257, Nos. 1824, 2411. 

697* Officer acting under direction of execution 
creditor.] — Bowsher v. Calley (1808), 1 Camp. 
391, n. ; 170 E. R. 996, N. P. 

698. ] . — R. V. London (Late Sheriff), 

Rustin V. Hatfield (1819), 1 Chit. 613. 

Annotation: — Distd. Botten r. Toinlinsou (1847), 16 L. J. 

C. P. 138. 

699. .] — A bailiff having seized goods under 

a fi. fa against B., is authorised by A., the creditor, 
to quit possession, B. consenting that he may 
return & sell. The bailiff quits possession, & 
afterwards returns & sells, & the sheriff pays the 
proceeds to A. Before the sale C. issues a fi. fa 
against B, to which the sheriff returns nulla bona. 
0. recovers the value of the goods from the sheriff 
in an action for a false return. A. is liable to the 
sheriff for the damages & costs recovered by C., 
uffiess he can show that the sheriff was conusant 
of the misconduct, or that the action is brought 
for the benefit of the bailiff. 

The general rule undoubtedly is, that the act 
of the officer is, in point of law, the act of the sheriff, 
but I think the present case forms an exception to 
that rule. Where the misconduct of the officer 
is produced by the act of the execution creditor, 
it IS not competent for the latter to say that the 
act of the officer, committed in violation of his 
duty to the sheriff, As induced by the execution 
creditor. Is the act of the sheriff (Bayley, J.). — 
Orowder V. Long (1828), 8 B. & 0. 698 ; 3 Man. As 
Ry. K. B. 17 ; 7 L. J. O. S. K. B. 86 ; 108 E. R. 
1164. 

Annotations .•—Raid. Raphael v. Goodman (1838). 8 Ad. & El. 
565 ; Brown t?. Copley (1844), 7 Man. & G. 558. 


affalnflt the shorlfC for a sobiuro under 
oxeoutlon made by his deputy : — 
Held : as pltf. was ooliged to show that 
the aeliure was made under prooess 


In order to ooimoct deft, with the wjt, 
it was not neoossary to plead speolwly. 
but that under 7 wn> emU deft, might 
avail himself of 18 Vlot. c, 118, v^oh 


enacts that replevin shall not He in 
such clroumstanoes. — Ct.A.RK r. Ruttan 
(18.56), 6 C. P. 07.— CAN. 


112 


Shebiffs and Bailiffs, 


Sect, 6. — Execuiicn of proeeas: Svb-sect, 10, B, (6) 
<£? (c)«] 

700. Officer acting under direction of assignees 
In bankruptcy.] — Where a sheriff’s officer had 
seized under a fi, fa, goods of a trader, more than 
sufficient to satisfy the levy, & the trader having 
become bkpt., & assignees chosen before the goods 
were sold, the assignees authorised the officer to 
deliver the whole of the goods to A. & to receive 
from him a certain sum as the full value of the 
goods, which he did accordingly, & out of that 
money satisfied the execution creditor, but never 
paid over the residue to the assignees : — Held : 
they could not sue the sheriff for this money, the 
officer not having derived his authority to sell the 
whole of the goods from the sheriff, but from 
pltfs., the assignees. — Cook v. Palmer (1827), 
(5 B. & C, 739 ; 9 Dow. & Ry. K. B. 723 ; 5 L. J. 
O. S. K. B. 234 ; 108 E. R. 623. 

701. Admission.] — Confession of an escape by 
the under-sheriff is evidence against the sheriff. — 
Yabsley V, Doble (1697), 1 Ld. Raym. 190 ; 91 
E. R. 1023. 

Annotations : — Distd. Drake r. Sykes (1797), 7 Term Rep. 
113. Reid. Snowball v. Goodricke (1833), 4 B. & Ad. 541. 

702. In pleading.] — B arsham v. Bullock, 

No. 298, ante. 

703. .] — Case against a sheriff. The 

fii^ count was framed upon 8 Ann. c. 14, s. 1, for 
seizing the goods of a tenant in execution, without 
leaving enough to pay the landlord a year’s rent 
then due, & of which arrear deft, h^^d notice, & 
stated that deft, took the goods of T., the tenant 
of pltf., under a fi, fa. issued against T. at the suit 
of B. This was not traversed by the pleas, & no 
other execution appeared ; — Held : the connection 
of the party, who was shown to have seized the 
goods, with deft., sufficiently appeared without 
producing any warrant of deft, to that party. — 
Reed v. Thoyts (1840), 6 M. & W. 410 ; 9 L. J. 
Ex. 316 ; 151 E. R. 472 ; worn. Read v. 
Thoyts, 9 C. & P. 515. 

704. Of under-sheriff — Not accompanying 

act in official capacity.] — Admissions by the under- 
sheriff not accompanying an act done in his official 
character : — Held : not receivable in evidence to 
charge the sheriff. — S nowball v. Goodricke 
( 1833), 4 B. & Ad. 541 ; 1 Nev. & M. K, B. 234 ; 
2 L. J. K. B. 53 ; 110 E. R. 559. 

705. Admissible evidence — Conversation of 
officer.] — B owsher v. Galley (1808), 1 Camp. 
391, n. ; 170 E. R. 996, N. P. 

706. Declarations of officer.] — Jacobs v, 

Humphrey, No. 696, ante. 

707 . Documents written In course of 

duty.i---Where a paper written by the under- 
sheriff, in the course of his office, is given in evi- 
dence to charge the sheriff. Sefnble : the state- 
ment therein made as to the authority under which 
the sheriff acted is to be taken as well founded ; 
so as to render it unnecessary for the sheriff to 
give his authority in evidence. — H aynes v. 
Hayton (1828), 6 L. J. O. S. K. B. 231. 

AwnMions Conid. White v. Morris (1862), 11 C. B. 1016. 

Retd. Besaey v. Windham (1844), 6 Q. B. 166. 

708. Affidavit by officer In Interpleader 

proceedings.] — In an action of trover, against the 
sheriff for taking the goods of pltf., an affidavit 
made by the officer under Interpleader Act, 1831 
(c. 58) respecting the goods, is admissible in evi- 
dence to prove that the officer who seized the goods 


is the servant of the sheriff, — ^Bbickell v , Hulsb 
(1837), 7 Ad. & El. 454 ; 2 Nev. & P. K. B. 426 ; 
Will. Woll. & Dav. 610 ; 7 L. J. Q. B. 18 ; 2 Jur. 
10 ; 112 E. R. 541. 

Annotations : — Coxud. Bollcaii r. Rutlin (1848). 2 Exch. 666; 
lUohardB v. Morgan (1863), 4 B. & S. 641. Mentd. Gardner 
r. Moult (1839), 10 Ad. & El. 464 ; Colo v. Hadley (1840), 
11 Ad. & El. 807 ; CampboU r. Rothwell (1877), 47 L. J. 
Q. B. 144 ; British Thomson -Houstou Co. v. British 
Insulated 8c Helsby Cables, [1924J 2 Ch. 160. 

Secondary evidence.] — See Evidence, Vol, 

XXII., p. 228, 235, 239, 244, Nos. 2027, 2107, 
2152, 2217. 

709. Presumption of authority — To execute 
assignments.] — Where a bill of sale of goods taken 
under a fi. fa. is made by an officer of the sheriff, 
the ct. will presume that he was fully authorised to 
make it. 

We think the under-sheriff has authority to 
empower his officers to put the seal to an instrument 
of this sort. (Erle, G.J.). — Robinson v. Colling- 
WOOD (1864), 17 C. B. N. S. 777 ; 144 E. R. 311. 
Annotation : — Mentd. Re Lees, Ex p. Collins (1874), 10 Ch. 
App. 369, n. 

710. Officer of sheriff acting for coroner.] — 

A sheriff obtained judgment on a bail bond, & 
issued a fi. fa, directed to the coroner, on which 
pltf.’s attorney indorsed the name of a sheriff’s 
officer as the person pointed out to the coroner to 
execute the writ. That officer took goods in 
execution & sold them, & received the purchase- 
money, but did not pay it over to i>ltf. The 
goods being afterwards taken from the purchaser 
by persons claiming a prior right, he sued the 
sheriff for the purchase-money, as for money had 
& received to his use on failure of consideration : — 
Held : he could not recover in that action, for the 
act of the officer was done by him as officer to the 
j coroner, & the sheriff was not connected with it so 
as to make liim liable. — Sarjeant v. Gowan 
(1833), 1 Or. & M. 491 ; 2 L. J. Ex. 235 ; 149 E. R. 
493 ; sub nom. Sargent v. Gowan, 3 Tyr. 538. 

(c) Special Bailiffs. 

711. What constitutes a special bailiff — Request 
to direct warrant to particular officer.] — The mere 
fact of pltf. requesting the sheriff to direct his 
warrant to a particular officer does not constitute 
the latter a special bailiff, so as to render him 
pltf.’s agent. — Balson v. Meggat (1836), 4 Dowl. 
557 ; 1 Har. & W. 659. 

Annotations Ford r. Leche (1837), 6 Ad. & El. 

699. Polld. Corbet v. Brown (1838), (i Dowl. 794. Refd. 
Aldorson v. Davenport (1844), 1 Now Praot. Cas. 46. 

712. Or any officer thought proper.] — 

A request by pltf. to a sheriff to direct his warrant 
to a particular officer if he is at home, & if not, 
to any officer he thought proper, does not make him 
a special bailiff so as to take away the responsi- 
bility from the sheriff. — G orbet v. Brown ( 1838 ), 

6 Dowl. 794 ; 1 Will. Woll. &. H. 300 ; 2 Jur. 
568. 

713. Who has received plaintiff’s in- 

structions.] — A letter from pltf.’s attorney to an 
under-sheriff, inclosing writs of ca. sa. & requesting 
him to employ a particular officer who has received 
instructions for the execution, is not an appoint- 
ment of a special bailiff, & does not release the 
sheriff from responsibility for neglect of the officer. 
— ^Alderson V. Davenport, Perrin v. Davenport 
(1844), 1 Dow. & L. 966 ; 13 M. & W. 42 ; 1 New 
Pract. Gas. 45 ; 13 L. J. Ex. 352 ; 3 L. T. O. S. 
182 ; 8 Jur. 650 ; 163 E. R. 17. 


PART V. SECT. 6, SUB-SECT. 10.— 
B. (0). 

b. Effect of appointment — On Ha- 
bHUy of Bherijf— General rufe.)— -The 


of a special deputy r 
baillfl by a party to a suit dlsohargc 
Uie shenff from all responsibility.- 


0. .1 — Bowrino V. Dicks, 

Ex p. Dicks* Trustkk (1891), 7 Nfld. 
L. R. 662.— NFLD. 


d. .1 — When a sherlll 
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714. Writ indorsed with name of particular 

officer.!— -I do not see how the mere fact of pltf.’s 
name being placed on the back of the writs, in 
deft.’s hand'vmting, could be an appointment by 
the latter of the former as special oailiff (Cole- 
ridge, J.). — Seal v. Hudson (1847), 4 Dow. & L. 
760 ; 2 Saund. & C. 66 ; 11 Jnr. 610. 
wlnnotoMpiM Conid. Mail6 v. Main (1848), 6 Dow. & L. 

42. Bald. Royle v, Busby (1880), 6 Q. B. D. 171. 

716. Warrant delivered by plaintiff to 

particular officer — Encouragement in making illegal 
arrest.] — Pltf.’s attorney being about to issue a 
ca. aa. against H. at the suit of pltf., requested of 
the sheriff a particular sheriffs’ officer ; delivered 
the warrant to that officer ; took him in his carriage 
to the scene of action, &; then encoiuraged an illegal 
arrest, from which H. afterwards escaped : — Held : 
pltf. could not sue the sheriff for such escape, & 
the officer must be taken to be her special bailiff. — 
Dob V. Trye (1839), 6 Bing. N. C. 673 ; 7 Dowl. 
636 ; 7 Scott, 704 ; 8 L. J. C. P. 346 ; 3 Jur. 954 ; 
132 B. R. 1220. 

Annotation: — Beld. Sandon v. Jervis (1859), 5 Jur. N. S. 

860. 

716. Interference with officer after ap- 

pointment.] — On Jan. 26, 1846, the sheriff, under 
a fi. fa. sued out by pltf., seized deft.’s goods. 
At pltf.’s request the sale was deferred. On 
May 9, pltf. paid all expenses up to that date, & 
then wrote to the officer in possession. “ Provided 
deft, satisfies all future claims the sale may be 
postponed.” The officer remained in possession 
till Sept., &, after a peremptory order from pltf., 
sold the goods on S^t. 20. On being ruled, the 
sheriff returned, on Oct. 24, that after deducting 
various sums for expenses (among which was an 
item of £20 possession money), he had £34 ready 
to pay to pltf. Pltf. applied to the ct. to order 
the sheriff to pay him the sum of £20 possession 
money, as well as the sum of £34 : — Held : pltf. 
by his communications with, & directions to the 
officer, did not thereby discharge the sheriff, & 
the proper course to enforce the sheriff’s liability 
was by summary application, & not by an action 
for money had & received. — ^Botten v. Tomlinson 
(1847), 16 L. J. C. P. 138. 

717. .] — Debtor whose goods hetd 

been seized under a writ of fi. fa. persuaded the 
officer executing the writ not to advertise the sale, 
& himself interfered to prevent the issue of the 
bills ; on the day of sale his agent induced the 
officer to postpone it to a later hour, & on the 
officer’s proceeding to sell, directed him to sell also 
for a writ that day lodged with him, & under which 
he could not otherwise have then sold. In the 
n^nagement of the sale the officer conducted 
himself negligently in not properly lotting the 
goods, &; they consequently sold at an under- 
value ; — Held : the above facts did not constitute 
the officer the agent of execution debtor, so as to 
absolve the sheriff from liability for the officer’s 
negligence in the conduct of the sale. — Wright v. 
Child (1866), L. R. 1 Exch. 368 ; 4 H. & C. 529 ; 
36 L. J. Ex. 209 ; 16 L. T. 141 ; 30 J. P. 646. 

718. Effect of appointment — On liability of 
sheriff — General rule.] — The sheriff is discharged 
by pltf.’s appointing a special bailiff & agent to 
manage the sale, though the sheriff returned that 
he had sold, & that he had paid the sum illegally 
deducted for the auction, etc. — ^Pallistbr v. 
Pallistbr (1816), 1 Chit. 614, n. 

AnnotoKona HlgirinB v. M'Adam (1829), 3 Y. & J. 

1 : Harding v. Holden (1841), 2 Man. & G. 914. 


719. .] — Where pltf. appoints 

his own bailiff to execute a writ, the sheriff is 
relieved from all responsibility until the party is 
arrested &; delivered into the actual custody of 
the sheriff. 

The sheriff received a capias ad respondendum 
against D., at the suit of R. Two days afterwards 
he received from F. an alias capias also against 
D., at the suit of P. F. wrote the following letter 
to the under-sheriff : ” Myself v. D. I inclose 
you a writ herein, & shall feel obliged by your 
granting a warrant hereon, directed to M. & B. 

I shall write to B. in a day or two.” The sheriff 
issued a warrant to M., on the writ at the suit 
of R., who arrested D., on that warrant, took a 
bail bond from him & then allowed him to go at 
large : — Held : the letter was an appointment by 
F. of M. & B. to be his special bailiffs ; the sheriff 
was not therefore liable to an action for an escape ; 
& although the actual arrest in the one action was 
a constructive arrest in the other, yet the sheriff 
was not liable, as the agency of B. & M. to pltf. 
did not cease when the arrest was made. — ^Ford v. 
Leche (1837), 6 Ad. & El. 699 ; 1 Nev. & P. K. B. 
737 ; Will. Woll. & Dav. 258 ; 6 L. J. K. B. 150 ; 

1 Jur. 334; 112 E. R. 269. 

Annotations : — Refd. Corbet r. Brown (1838), 6 Dowl. 794 ; 
Doo V. Trye (1839). 5 Bing. N. C. 573 ; Alderson v. Daven- 
port (1844), 1 Dow. & L. 966. 

720. Return of writ.] — If the sheriff 

appoint a special bailiff at pltf.’s request, the latter 
cannot rule the sheriff to return the writ. — 
De Moranda V. Dunkin (1790), 4 Term Rep. 119 ; 
100 E. R. 927. 

Annotations : — Distd. Beckford t*. Welby (1797), 2 Esp. 591; 
Taylor v. Richardson (1800), 8 Term Rep. 505. Refd. 
Higgings V. M'Adam (1829), 3 Y. & J. 1 ; Ford r. Leche 
(1837), 6 Ad. & El. 699 ; Harding r. Holden (1841), 10 
L. J . C:. P. 229 ; Alderson v. Davenport, Perrin v. Daven- 
port (1844), 3 L. T. O. S. 182 ; AngeU r. Baddeley (1877), 
47 L. J. Q. B. 86. 

721. .] — When a party appoints 

his own bailiff, the sheriff cannot be called upon 
for a return of the writ ; but if he does return 
it, he subjects himself to an action if the writ has 
not been properly executed. — ^Beckford v. Welby 
(1797), 2 Esp. 591 ; 170 E. R. 465. 

Annotation: — ^Befd. Higgins v. M*Adam (1829), 3 Y. & J. 1. 

722. .] — Where a special bailiff 

had been appointed by pltf. to execute a fi. fa. 
& the wi’it had been afterwards withdrawn prepara- 
tory to issuing a ca. aa. : — Held : the sheriff ought 
not to be ruled to return the writ imtil an applica- 
tion for that purpose had been first made to him. — 
Hording v. Holden (1841), 2 Man. A; G. 914 ; 9 
Dowl. 659 ; 3 Scott, N. R. 293 ; Woll. 207 ; 10 
L. J. C. P. 229 ; 133 E. R. 1014. 

723 . Action for false return.] — 

Porter v. Viner (1815), 1 Chit. 613, n. 

Annotations : — Gonad. Higgins v. M'Adam (1829), 3 Y. & J. 
1. Retd. Ford v. Leche (1837), 6 Ad. & El. 699. 

724 . Detainer of surplus proceeds.] — 

Cook v. Palmer, No. 700, ante. 

.] — See, also, Bankruptcy, Vol. 

V., p. 809, No. 0903. 

725 . After arrest made.] — Though 

the sheriff appoint special bailiffs to arrest deft, 
at pltf.’s request, the sheriff is responsible for deft, 
after the arrest made. — Taylor v. Richardson 
(1800), 8 Term Rep. 506 ; 101 E. R. 1614. 
Annotation : — ^Betd. Higgins i». M'Adam (1829), 3 Y. ds J. 1. 

.] — See, also. Execution, Vol. XXI., 

p. 629, Nos. 1029-1032. 


tas appointed a special baillll to 
exi^te a writ of /I. fa. at the request Sc 
he should move to set 
aside any rule Buhsequently obtained 

J.—VOL. XU. 


by pltf. upon him to return the writ. 
Ii instead of doing so, he returns that 
he appointed a special bailiff, to whom 
he refers to as to tho execution of the 


writ, the return may be sot aside, 
even on motion by pltf. — T att Sc Co. 
V. Mitchell (1888), 22 L. R. Ir. 327. — 

IR. 
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Sect, 6 . — ExeciUion of process : Sub-sect, 10, H,] 

horse was sold by the sheriff, & the money ’paid 
over to the officer. B. brought an action against 
the officer for money had & received to recover 
the amount. It appeared that the horse had 
belonged to her husband, but that after his death 
she had provided for its keep. No letters of 
administration were produced : — Held : this was 
sufficient evidence against a wrongdoer, to entitle 
her to recover in an action for money had & 
received. — Oughton v, Seppings (1830), 1 B. & 
Ad. 241 ; 8 L. J. O. S. K. B. 394 ; 109 E. B. 
776. 

AnnoUditm Befd. White v, Mullett (1851), 6 Ezoh. 713. 

742* Trover — Sale of more goods than legally 
seizable.] — If a sheriff legally take goods in execu- 
tion, the proprietor whereof afterwards becomes 
bkpt., & the sheriff sells at one time, after the 
bkpcy., enough to satisfy both that execution & 
also another execution, which being delivered to 
him after the bkpcy., is void, bkpt.’s assignees 
may recover in trover for such of the goods as 
were sold after the sheriff had raised money 
enough to satisfy the first execution. — Stead v, 
Gascoigne (1818), 8 Taunt. 527 ; 129 E. R. 488. 
AnwxUiHona hxiid, Batchelor t>. Vyae (1834), 4 Moo. & S. 

552. Bidd. Gil^ V. Grover (1832), 9 Bin^r. 128 ; Aldred 

V. ConsUble (1844), 6 Q. B. 370. 


748. Goods wrongfully seized restored to 

owner — ^Damage to goods.] — If the sheriff take the 
goods of one man under an execution against the 
goods of another person, & restore them before a 
suit commence, yet an action of trover can be 
maintained against him. If any of the goods are 
damaged by the omission of some act which the 
owner would have done if the sheriff liad not 
seized the goods, the sheriff is liable to answer in 
damages for that injury. — R obinson v. Walker 
(1824)* 2 L. J. O. 8. K. B. 144. 

744. Change of sheriffs.] — In trover by 

the assignees of bkpt., for goods taken by the 
sheriff under an execution, it appeared that the 
goods were taken at about the time of year at 
which the sheriffs are changed ; & it was proved, 
that a witness, after the present cause was set 
down for trial, saw a form of return indorsed on 
the writ, which had never been returned. This 
form of return was signed by dofts. as sheriff ; — 
Held : to be sufficient evidence that he was the 
sheriff who executed the writ ; & if the writ, when 
produced at the trial, has his name erased, & the 
name of the previous sheriff substituted, it will be 
question for the jury, whether that substitution 
was made to correct a mistake, or to defeat pltf. — 
WiiiTEHousE V, Atkinson (1828), 3 C. & P. 344 ; 
172 E. R. 449, N. P. 


Where p]^f. (deft, in a capias) sues the 
sheriff & pltf. in the writ for his arrest, 
as joint trespassers, he must take care 
that his record of the pleadinfirs docs 
not show him to be proceeding: agrainst 
the sheriff for one act of trespass 
against pltf. in the writ for another 
act of trespass. Where the record 
show€(4 this, the ct. sot aside a verdict 
obtained by pltf. against both defts. 
on the issues raised, — Eccles v. 
Moodie (1848), 4 U. C. R. 250.— CAN. 

l . Neeessiiy for proof of 

judgment db fieri facias.] — Culbert v. 
^NQBg^HERIFF) (1850), 7 U. C. R. 

m. Justification under warrant 

of county court judge.] — ^Miller ». 
Gzowski, Lawson & Davidson (1856), 
6 C. P. 71.— CAN. 

n. Staying action.] — Wash- 

ington e. Webb (1858), 16 U. C. R. 
232.— CAN. 

o. .] — A seizure of goods 

under a division ct. execution being 
entitled, under C. 8. U. C. o. 22, s. 266, 
to priority over a seizure subseuuently 
made by the sheriff, trespass will not 
lie against the latter for the seizure 
made by him, the groods being, under 
the division ct. writ, already in the 
custody of the law, — Kiya v. 
MacDonald (1865), 15 C. P. 397.— 
CAN. 

p. .] — Great Western Rt. 

Oo. V. McEwan (1870), 30 U. C. R. 
350.— CAN. 

q. Plea of leave dr license .] — 

Scott v. Palmer (1881), 21 N. B. R. 
(5 P. & B.) 304.— CAN. 

r. .) — Wallbbidgb v. Hall, 

WALUtBIDQE V. Ybomans (1887), 4 
Man. L. R. 341.— CAN. 

t. RigM of sheriff to j-ustify — 

Without showing judgment ,] — (^WE v. 
Adams (1892), 21 8. C. R. 342.— CAN. 

a. No notice of sate given by 
sheriff— Whether aclton lies. }— Malcolm 
V, Rapbljb (1826), Tay. 361.— CAN. 

b. Consolidation of actions against 
sheriff.] — Several actions having been 
brought on a bond to a sheriff for the 
gaol limits, the ct. granted a rule to 
consolidate them. — ^Leonard (Sheriff) 
V, Merritt (1830), Dra. 190. — CAN. 

a. Plea of tender — Validity of.] — 
A sheriff sent his clerk to pltf.*s 
attorney before action brought, saying 
that oertain moneys collected on an 


execution in favour of pltf. were ready 
to be paid ; the clerk had not the 
ji »oney with him, nor did he offer to go 
l**r it ; but the attorney said he would 
not receive it unless the costs of a rule 
on the sheriff to return the writ were 
also paid. In an action for the sum 
so levied : — Held : these facts would 
not sustain a plea of tender. — Thomson 
V . HAMtLTON (Sheriff) (1836), 6 
O. 8. 111.— CAN. 

d. False sureariTHt,) — Cune v. 
McDonald (1838), 1 Out. Dig. 409.— 

CAN. 

•. Misconduct in execution of 
twrff.]— In an action by deft. In on 
execution against the suretios of a 
sheriff on their covenant under the 
statute, for misconduct of the sheriff 
in execution of the writ, the declaration 
need not set forth the judgment in the 
suit against himself. — Sanderson v. 
Haaulton (1840), 1 U. C. R. 460. — 
CAN. 

f. Sale of gtwds at vndervahie .] — 
In case against a sheriff, for selling 
goods upon pltf. '8 fi. fa. under their 
value, the judgment in the original 
action must be set out. — Billings v. 
Hamilton (1840), 6 O. 8. 113.— CAN. 

g. .1 — ^Wbero, in an action 

ag^st a sheriff for not selling lands 
in execution for the best price that he 
could got for the same, but wrongfully 

injuriously much below their real 
value, deft, pleaded that be sold the 
lands for the best price that ho could 
got for them : — Held : plea good. — 
Watson v. MoDonell (1843), 6 O. 8. 
450. — CAN. 

2i. Action against sheriff's sureties.] 
— Where In an action against a sheriff’s 
Buretieq for money received by the 
sheriff on an execution at the suit of 
pltf., it appeared that the amount had 
bwn crecQted to pltf.’s attorney In an 
award between him & the sherifl, & that 
the attorney had accepted the award ; — 
Held : a verdict tor defts. was right. — 
Hall v. Hamilton (1840), 3 Out. Dig. 
0402.— CAN. 

k. Staying proceedings.] — 

The ot. will not stay proceedings 
against a sheriff’s surety, who has 
suffered iTuLmont by default, on the 
ground that fie has already paid the full 
amount of his liability, unless snoh 
payment were a^r plea pleaded : Sc 
the costa of actions brought against 
the sureties cannot be included in 


making up the amount for which ho is 
liable imder his covenant. — H ixon v. 
Hamilton (1841), 6 O. S. 155. — CAN. 

aa. Trover — * Goods illegally seized.] 
— A Joint action of trover Is maintain- 
able against the purchaser of goods at 
sheriff’s sale, & the attorney for pltf., 
who Indomnlfles the sheriff for the sale, 
by a person whose goods have been 
illegally taken as the goods of the 
execution debtor. — Kirby v. Cahill 
& Walker (1H42), 0 O. S. 510.— CAN, 

bb. Who may obtain action — 

Whether tenant in common.] — A U^nant 
in common of goods, which have been 
sold under an execution against his 
co-tenant, camiot maintain trover 
against the sheriff to recover the value 
of his sham. — E cclestone v. Jarvis 
(1845), 1 U. C. H. 370.— CAN. 

00. .] — Stoesbr V. Springer 

(1882), 7 A. II. 497.— CAN. 

dd. .) — Bkkmer V. Inkster 

(1886), 3 Man. L. R. 534.— CAN. 

•6. .] — Thompson & Abbott e. 

Nugent (1860), 4 Nfld. L. R. 506.— 
NFLD. 

ff. Bankruptcy before, seizure — Re- 
turn of nulla bona.] — Where before 
any actual seizure by the sherifl under 
the fi. fa.. Sc before the rotium day, the 
goods of the debtor are seized under a 
commission of bkpcy., & nuUa bona 
returned to the writ, the sherifl is 
liable on such return to an action by 
the execution creditor. — Decatur v. 
Jarvis (1845), 3 U. C. R. 133.— CAN. 

gg. Non-payment of money — Suffi- 
ciency of aUegaiion of breach,] — It is a 
sufficient breach of the covenant that 
the sheriff would pay over moneys 
received by him, that he had by 
virtue of nis office received oertain 
moneys which pltfs. are entitled to, 
according to the true intent & meaning 
of the covenant, to wit, £50, within 
the four years mentioned thereby, but 
that he neglected Sc refused to pay 
them to pltfs., although often reque^d 
so to do.” — Smuter V. Graham (1846), 
2 U. C. R. 164.— CAN. 

hh. Rule against sheriff— Entry 

on motion paper.]— A rule tor a aheriff 
to pay over money In his handa cannot 
be entered on the motion paper Sc 
moved on fourteen days’ notice.— J^xp. 
Graham (1864), 11 N. B. R. (6 All.) 
209.— CAN. 

kk. Reversiomry interest — Whether 
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745 . Seizure oi goods of partner of debtor.] 

— One partner cannot maintain trover against the 
sheriff for a mere sale of his share of the partner- 
ship property under a fi, fa, issued ^amst the 
other partner for a separate debt. The sheriff 
in such case is in the same position, so far as regards 
his liability in trover, as if the sale had been by 
the execution partner ; & upon a plea of not guilty 
the partnership is good evidence. — ^Mayhew v, 
Herrick (1849), 7 C. B. 229 ; 18 L. .T. C. P. 179; 
13 Jur. 1078 ; 137 E. R. 92. 

Fraser v. Kershaw (1856), 2 K. & J. 

^6. R^. Tancred v. AUgrood (1859), 28 L. J. Ex. 362. 

Xentd. Jacob v, Seward (1872), L. K. 5 H. L. 464, 


.] — See, also, Bankruptcy, VoI. V., pp. 

824, 826, Nos. 8996-7008 ; Execution, Vol. XXI., 
pp, 513, 514, Nos. 897-899. 

746. Trespass — Seizure of goods of stranger.] — 
By indenture between A. & B., reciting, that B. 
having become surety on behalf of A. for the pay- 
ment of £600 due from A. to C., in consideration 
of C.’s forbearing proceedings against A,, A., for 
the purpose of securing to B. the payment of the 
£600, in case he should be required, as such 
surety, to pay the same to C., had executed a bond 
to B,, conditioned for the payment to B., his 
exors., etc., of £600, on a certain day ; & that, for 
the better securing to B. the payment of the £600, 


in case he should be required, as such security, to 
pay the same to C., A. had agreed to grant, etc., 
his household goods & effects, etc., to B. A., in 
consideration #f B. having become such surety, 
granted unto B. his said goods &> effects, etc,, unto, 
& to the proper use & behoof of, B., his exors., 
etc., for ever. The indenture contained a proviso 
to be void on payment to 0. of £600, with interest, 
on a given day, — a covenant by A. with B. to pay 
the £600 & interest to C., & to indemnify B., his 
exors., etc., from the payment thereof, — a covenant 
by A. for quiet enjoyment by B. incase of default, — 
a covenant to insure, — & a power of sale for pay- 
ment to 0. of the £600 & interest ; — Held : B. 
might maintain trespass against the sheriff for 
seizing these goods under a fi, fa, against A., not- 
withstanding that up to the time of the seizure 
they remained in A.’s possession. — ^Watson v, 
Macquire (1848), 5 C. B. 836 ; 136 E. R. 1108. 
Ar^Mion : — Xentd. Canning v. Raper (1862), 1 E. & D. 

747. Payment Into court against 

seizure — Damage to goods.] — In trespass against 
the sheriff for seizing pltf.’s goods under an 
execution against another person, & for injuring 
them, defts. paid money into ct. : — Held : if pltf. 
proceeded for damages ultra, he must prove that 
the goods were in deft.’sjiossossionwhen damaged, 


(ution on case may he maintained cujainat 
Pltf. loosed cattle to T. for 
ten years, at the end of which time 
T. w€w to give up the cattle, or others 
In their stead, in as good condition as 
at the date of the lease : — Held : pltf. 
had no absolute reversionary interest 
in the cattle, 8c could not maintain an 
action on the case against the sheriff 
for selling them under an cxcciitlon 
against T, during the term. — Good v. 
Winslow (1859), 9 N. B. H. (4 All.) 
241.— CAN. 

b. Indemnity bond — When sheriff 
may take,] — A sheriff, whenever there 
is an adverse claim to goods as between 
the execution debtor & a tliird party, 
may take on indemnity bond from 
either one or the other, or both the 
parties. — Thomas (Sheriff) v, John- 
ston (1847), 4 U. C. H. 110.— CAN. 

0 . Whai costs may he re- 

vered from dbligors,] — In an action 
by the sheriff on an Indemnity bond, 
the sheriff is entitled to recover from 
the obligors in the indemnity bond 
the costs for putting off the trial of 
tb© cause against himself, on account 
of the absence of a material witness. — 
Corbett v, Wilson (1851), 8 U. C. U. 
22, — CAN. 

d. Action for surplus money — 
After satisfying writ of fieri fadaa — 
Nec^ity for denvtnd.] — In an action 
agmnst the sheriff by an execution 
debtor for the surplus of money In 
his hands alter satisfying a fi, fa„ no 
demand before action is necessary. — 
275^AN (1847), 3 U. C. II. 

claims to funds — 
co^ imU grant rule nisi— 
rpu ^ money. J— 

a rule nisi to 
sheriff to pay over moneys 
footed under execution where there 
w ^ ^be funds, 

parties to their 
action.— Scott v, Anoub 
(1864), 2 N. S. R. (James) 183.— CAN. 

on case lies 
Brown 

(1864). 11 U. 0. R. 668.— CAN. 

htJf* levy— Goods held under 

— Darlino V, Corbett 
(Shbripp) (1861), 8 U. C. R. 72.— SCn. 

Procedure,] — It a uherifl 

^^Pfoporly omitted to levy the 
remedy Is by aoUoii against b<yn, 8c 


not by rule to amend his return.— 
Creighton v, Daniels (1854), 2 
N. S. R. (James) 304. — CAN. 

h* Debtor having sufficiency of 

poods.}— H obbs v. Hall (1864), 14 C. P. 
479.— CAN. 


— Clark e. Corbett (1868), 
27 U. C. R. 161.— CAN. • 


31 


m* .l—DAVYe. Johnson (1871), 

U. C. R. 153.— CAN. 


n. Replevin against sheriff — To 
whom v)rit directed — Coroners.] — Where 
the sheriff is deft., a writ of replevin, 
under 14 & 15 Viet. c. 64, may be 
dlKKited to the coroners, though the 
statute does not provide for such a 
case. — Giixjhrist v. Conger (1854), 11 
IT. C. R. 197.— CAN. 


o. Venue — Laid by mistake in 
wrong county.]— In an action against 
a bailiff of a division ct., the venue 
being local was by mistake laid in 
the wrong county, 8c pltf. discovering 
the mistake did not go to trial in pur- 
suance of his notice. Cross-rules 
having been obtained, pltf. was allowed 
to amend by changing the venue, & 
doft.’s rule for iudginent as in case of 
nonsuit was disoharged on the pre- 
emptory undertaking, & on payment 
of costs. — Ward v. Ssxsmitii (1855), 
1 P. 11. 382.— CAN. 

P. Right of opposite party — 

To have action tried in adjoining 
county.] — In an action wherein a sheriff 
is pltf. or deft., the opposite party, if 
he so desire, may have £he action tried 
in the county adjoining that in whicli 
the sheiifl resides. — Brannkn v. Jar- 
vis (1880), 8 P. K. 322.— CAN. 


q. Sheriff given authority to bid 
to certain amount — Bid nwde for full 
amount authorised — Whether jdaintiff 
has ground of oefion. J— Pltf. before the 
sale gave the sheriff a memorandum 
authorising him to bid on his account 
to the amoimt of the debt 8c costs in 
the suit. Under this the sheriff, 
instead of bidding gradually, bid at 
once the full amount, & bought in the 
land : — Held : pltf. had cToarly no 
^uud of action agtdnst him for so 
doing. — ^Markle v. Thomas (Sheriff) 
(1856), 13 U. C. R. 321.— CAN. 

r. Procedure necessary requiring 
sheriff to return papers.] — In moving 
for an order upon a sheriff to return 
papers sent to him for servioe, the 
proper mode is to give notioe of motion. 
-Porter v. Gardner (1867), 1 Ch. 
Ch. 15.— CAN. 


t. Action for goods sold efe* de- 
livered — Jury having found twice in 
plaintiff’s famur.}— In an action 
against the sheriff for goods seised Sc 
sold, the ixay having twice found In 
pltf. *8 favour; — Held: although It 
seemed clear on the evidence that 
pltf. had never in fact purchased or 
paid for the ^ods, but had been set 
up as a purchaser merely to protect 
them from other creditors, yet as B. 
& Co., the execution pltfs. & the real 
defts. in this action, had concurred 
in holding him out in false character, 
the ct. should not interfere. — Cinq- 
Mars V. Moodie (1858), 15 U. C. R. 
601.— CAN. 

aa. Improper sale of eqtuUy of re- 
demption in vessel .] — Bkthune e. 
Corbett (1859), 18 U. C. R. 498.— 

CAN. 

bb. Taking out money paid into 
court — Waiver of action against sheriff.] 
— Where pltf. obtained an order to 
take out of ct. money paid in by tbo 
sheriff, on ooudition that he should 
pay the master's charges, 8c was given 
to understand that no might either 
take it on these terms or sue the sheriff 
for It : — Held : having availed himself 
of this order, he could not afterwards 
recover from the sheriff the fees paid 
to the master ou the groiuxd that the 
money had been improperly paid into 
ct. — Crombie V. Davumson (Sheriff) 
(1860), 19 U. C. R. 369.— CAN. 

00 . Action against person who in- 
demnified sheriff— Claim against sheriff 
unsatisfied.] — Lawton v. Adams 
(1861), 10 N. B. R. (5 All.) 274.— CAN. 

dd. Statutory protection of l)ailiff.} — 
MiKTanck V. Bateman (1862), 12 C P. 
469.— CAN. 

00. .}— K^ro V, Powell (1875), 

25 C. P. 448.— CAN. 

fl. .] — Riord an 0. Irvine, 11908 J 

2 I. R. 138 ; 41 I. L. T. 187.— W. 

U, Conditional order for committal 
— Plea of iudificatiion.}—The deputy 
sheriff joined with the attorney for 
deft, in a plea justifying under a con- 
ditional order for committal made 
upon the examination of a judgment 
debtor :—HcW ; the plea, being bad 
as to the attorney, was bad as to both. 
— Chiohesteb V. Gordon (1866), 25 
U. C. R. 527.— CAN. 

hh. Action by sheriff against part- 
ner of absconaino debtor.] — Tatlor 
(Sheriff) v. Brown (1867), 17 C. P. 
387.— CAN. 



118 


Shebiffs and Bailiffs. 


Sed. 6 . — Eacecution of process: Sub-sect, 10, H. 
ds J.; sub-sect, 11»] 

for that this was not admitted by the payment 
into ct. — ScHREGER V, Carden (1852), 18 L. T. 
O. S. 186 ; subsequent proceedings^ 11 C. B. 861. 

748. Proof — Sale reciting execution by 

sheriff.] — In an action of trespass against the 
sheriff, it is sufficient evidence to show a bill of 
sale executed by him of the property in question, 
which recites the writ, the taking, & the sale of the 
property bv him under it. — ^Woodward v. Lark- 
ing (1801), 3 Esp. 286 ; 170 E. R. 618, N. P. 

.] — See, also. Bankruptcy, Vol. V., p. 825, 

Nos. 7000, 7010 ; Execution, Vol. XXI., p. 613, 
No. 896. 

749. Replevin.] — (1) The action of replevin 
lies in all cases whei’e the goods of a party have 
been wrongfully taken, & he is desirous of getting 
them back again ; & consequently, it may be 


brought to recover goods seized in execution, or 
tmder a Stress warrant issued by a justice of the 
peace in a case where he lias no jurisdiction. 

(2) A sheriff who replevies goods seized under a 
writ of execution from a superior ct. wiU be 
punished by attachment, aliier in the case of an 
inferior tribunal, — George v. Chambers (1843), 2 
Dowl. N. S. 783 ; 11 M. & W. 149 ; 12 L. J. M. 0. 
94 ; 7 J. P. 79 ; 7 Jur. 836 ; 152 E. R. 762. 

AnnoiaHfma :--A9 to (1) R®fd-Jonw v. Johnson (1850). 6 
Exoh. 862 ; Mollor v. Leather (1863), 1 E. Sc B. 619 , 
Pease v, Chaytor (1863). 3 B. & S. 620 ; IJJiymney Ry. v. 
Price (1867), 16 L. T. 394. OeneraUy* Mentd. Allen v. 
Sharp (1848), 2 Exoh, 352 ; R. v, St. Albans JJ. (1863), 22 
L. J. M. C. 142: R. v, Trallord, cto. Lancashire JJ. 
(1856), 2 Jur. N. 8, 399. 

760. Proof — ^Whether writ must be produced.] — 

Glave V. Wentworth (1842), 6 Q. B. 173, n. ; 
115 E. R. 67. 

Annotations : — Conid. White v. Morris (1852), 11 C. B. 1015 
Mentd. McMahon v. Lennard (1858), 6 H. L. Cas. 970. 


k. Conversion ,] — McLbanw. Braolet 
(1878), 2 S. C. R. 535.— CAN. 

l. .] — Hannon t\ McLean 

jm8), 12 N. S. R. (3 R. & C.) 101.— 


m. Void writ of attachment — 
Whether sufficient justificaiion to sheriff.] 
— Writ of attachment, if good on its 
face, is a sufficient Justification to 
sherill, although actually void. — 
Burke v. Clarke (1879), 18 N. B. 11. 
(2 P. & B.) 662.— CAN. 

n. Negligmce in execution of writ .] — 
Bank or British North America v. 
Bell (1883), 16 N. S. R. (4 R. & G.) 
121.— CAN. 


o. Replevin — Sheriff's duty to take 
bond with two good sureties. is the 
sheriff's duty in replevin to take a 
bond with two sureties, & to use due 
care Sc to exercise a reasouablo dis- 
cretion in inquiring into the suffi- 
ciency of the sureties. — Noraian v. 
Hope (1886), 13 O. R. 556 ; affd. 
(1887), 14 O. R. 287.— CAN. 

p. When action lies.] — Re- 

plevin will lie against a sheriff f(»r goods 
seized by him imdor an execution by 
any claiioant of the goods other than 
the execution debtor. — Fianaoan v. 
Whktbn (1891), 31 N. B. R. 295.— 
CAN. 


(issi 

9 C. 


Failure of sheriff to prove him- 
representative of execution creditor 
(feet of .] — Johnson v. Akcjhibald 
8), 20 N. 8. R. (8 R. & G.) 321 ; 
L. T. 56.— CAN. 


r. Necessity for judgment debtor's 
assignee — To deny receipt of notice of 
execution.] — Where an execution has 
been placed in the hands of tiie sheriff, 
Sc the judgment debtor before levy 
makes an assignment of his goods, the 
assignee in an action against the sheriff 
for recovery of the goods must rebut 
knowledge both on hjs own part Sc 
that of the judgment debtor. — Ross 
V. CiiEiOHTON (1890), 40 N. S. R. 131, 
—GAN. 

t. Errors in registration — Liability 
of sfteriff.l — ^A sheriff discharges his 
duty under Execution Act, s. 37, if 
he publishes a correct copy of the 
information as furnished him by the 
land registry office, Sc Is not responsible 
for loss arising out of errors committed 
therein.— Bbtnes v, Mcmillan (1892), 
2 B. C. R. 163. — CAN. 


a. Action for money had & re- 
ceived .] — Coburn v. MoRobbie (1893), 
9 »£an. L. R. 376.— CAN. 

b. .] — Under a writ of fieri 

facias, the sheriff, without any actual 
or formal seizure of the * execution - 
debtor's lands or crops, advertised 
them for sale, Sc conveyed them to the 
plaintiff by a deed reciting that the 
sheriff had caused the interest in the 
lands St croi>s to be seized ; it turned 
out that the execution-debtor’s Interest 
in the lands was a freehold, so that the 


purchaser could not get possession : 
— Held : the purchaser was not entitled 
to recover the purchase-money from 
the sheriff In an action for money had 
& received, as for a consideration that 
had wholly failed. — Murphy v. Sandes 
(1876), I. ll. 10 C. L. 309.— IR. 

0. Whether sheriff proper party — 
To injunction.] — Wilkie v. Jkllett 
(1895), 2 Terr. L. R. 133 ; 15 C. L. T. 
h5 ; affd. (1896), 26 S. C. U. 282 ; 16 

O. L. T. 260.— CAN. 

d. Applicability of defence of Statute 
of Frauds — In action againd sheriff 
to recover goods.] — In an action against 
the sheriff to recover goods taken 
out of the possession of pltf. under 
an attachment against J., an absent 
or absconding debtor, deft, relied 
upon Stat. Frauds : — Held : the defence 
of Stat. Frauds was not applicable, 
the articles sued for having been pur- 
chased on two different occasions Sc 
the amount of the purchase In neither 
case exceeding $40. — Johnson v. 
Buchanan (1896), 29 N. S. R. (17 11. 
& G.) 27.— CAN. 

e. IhUy of sheriff — To bring 
prisoner before county judge.] — R. r. 
Ballard (1897), 28 O. R. 489.— CAN. 

f. Right to security for costs .] — 
Creighton v. Sweei’land (1898), 18 

P. R. 180.— CAN. 

g. Duty of sheriff to interplead .] — 
In a suit against the sheriff & an exe- 
cution creditor In respect of allogod 
irregular levy under a writ of execu- 
tion, the sheriff is not obliged to inter- 
plead, but may be joined properly lu 
a defence with the execution creditor. 
— Taylor v, Robertson (1901), 31 
S. C. R. 615.— CAN. 


h. Collection Act, R. S. 1900 (c. 
182), s. 28 — Rights of assignee — As 
against sheriff levying under execution.] 

FARLINOER V. INORAHAM (1905), 38 

N. 8. R. 467.— CAN. 


aa. Liability of sheriff ssUing land 
free from incumbrances — Seed grain 
lien on land .) — ^Moritz v. (3hristo- 
PHERSON (1911), 18 W. L. R. 63 ; 4 
Sask. L. R. 147.— CAN. 

bb. Action by assignee against sheriff 
— Whether execution creditor prop^ 
party .] — Baker v. Richards (B. C.), 
119181 2 W. W. R. 902 ; 40 D. L. R. 
351.— CAN. 

00 . Where wrong goods are seized 
— Party directing officer seizing goods 
is liable as principal.] — Graves v. 
Spraoue^N. B.) (1920), 63 D. L. R. 

dd. Whether writ may be set aside — 
By party not party to action — Neces- 
Uy for sheriff to be before court .] — 
CouPAL V. Buie, [1926] 2 D. L. R. 
918; (19261 2 W. W. R. 242; 20 
Saak. L. R. 523.— CAN. 


00. Sheriff of BomJbay — Whether cor- 
poration sole .] — The sheNfl of Bom- 


bay Is not a corpn. solo within the 
ordinary meaning of that expression, 
&; cannot bo sued os such. — B om^y 
(Sheriff) v. Hakmaji Motaji & Co. 
(1926), I. L. R. 61 Bom. 749.— IND. 

If. Liability of sub-sheriff^-To action 
for pcnoKics. j— B arrett o. Johnson 
(1833), 1 Ir. L. Rec. N. S. 17.— IR. 

gg. Delay in execution of attach- 
ment — What order court will make 
against sheriff.] — ^Thls ct. will on 
motion order a sherlfl to pay in such 
a sum of money as it appears has been 
lost, in consequoBCO of his refusing or 
neglecting to execute with duo dili- 
gence an attachment Issued out of 
this ct. dirc5ctod to him. — Re CoMYNS 
(1838), 1 I. Eq. R. 72.— IR. 

hh. Refusal by purchaser of term of 
years to pay purchase-money — Action 
by Tennent v. Robinson 

(1851), 2 I. C. L. R. 142 ; 4 Ir. Jur. 


kk. Reasonable diligence exercised in 
execution of tm/.J — sheriff who has 
oxorcisod reasonable dlligenco in the 
execution of a writ is not liable to an 
action because he did not use extra- 
ordinary exertion or provide against 
an unexpected unforeseen contingency. 
— Hodgson v. Lynch (1871), I. R. 5 
C. L. 3.53.— m. 

11. Liability for non-execution of civil 
bill decree.] — Simmonds v. Hbnchy 
(1886), 16 L. R. Ir. 467.— IR. 


mm. What action will be heard by 
Superior Court — Action against sheriff.] 
— An action brought against an officer 
of the law, such as a sheriff, in which 
the legality of the performance by him 
of his duty is put in issue wdll be re- 
garded by the ct, not os a sham action 
but as an action fit to bo tried by the 
Superior Ct., irrespoctivo of the amount 
of possible damages. — Richardson 
V. Bunbury (1009), 43 I. L. T. 138. 
— IR. 


nn. Damage to property attached 
by sheriff db whilst in his custody — 
Whether sheriff liable.] — In respect to 

g roperty in the custody of the sheilfl, 
e is only liable when the inJuiT’ com- 
plained of to the goods attachod arises 
from his culpable neglect or^ fraud 
either by himself or his officers. He is 
not responsible for the destruction 
of property by rats If he has used ordi- 
nary precaution to guard against 
the damage. — ^McDonald v. Nugent 
(1869)7TNfld. L. R. 376.— NFLD. 

00 . Costs against sheriff^When al- 
lowed.] — ^In actions against a sheriff 
the ct. refused to allow costs where 
one action was taken prematurely 6c 
a second action taken after a stay of 
execution In the first. — Goodpbllow 
V. Talbot (1879), 6 Nfld. L. R. 198.— 
NFljj. 


pp. Excessive levy.] — action Is jiot 
mauitainable for an 


* an exoossiTe levy.* 
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761. Liability of executors of sherilt.l—PABK- 

INSON V. COLLIPOBD (1639), Mapch, 13, pL 33 ; 82 
£2. P* 889* 

Indemnity of sheriff.] — See Guarantee, Vol. 
XXVI., pp. 220, 227, 230, Nos. 1173-1776, 1793- 
1795. 

J, Notice to Sheriff or Officer, 

752. Notice to sheriff — Notice to under-sheriff’s 
agent.] — In an action against the sheriff for not 
arresting a per^n on meine process, notice of tliis 
person being within deft.’s bailiwick, given to the 
under-sherin’s agent in town, is no evidence of 
such notice to deft. — G ibbon v. Coggon (1809), 2 
Camp. 188 ; 170 B, R. 1124, N. P. 

753. Notice to officer — Notice to sheriff.] — 
A sheriff executing a fi, fa. after notice of the 
allowance of a writ of error, is liable in trespass 
though there has been no further supersedeas of the 
execution. Notice to the sheriff of such allowance 
is notice to his officers & renders them liable in 
trespass for proceeding with the execution. — Bei..- 
8HAW V, Marshal!. (1832), 4 B. & Ad. 336 ; 1 
Nev. & M. K. B. 089 ; 110 E. R. 482. 

754. ,] — A letter was addressed to 

deft., who held a warrant to arrest pltf., by the 
attorneys who had issued the writ, iidonning him 
that the action was ari'anged, & that notice had 
been given to pltf.’s attorney of the withdrawal 
of the wiit : — Held : this was, under the circum- 
stances, a sufficient notice to the bailiff not to 
execute the writ of ca. .sa., &, in this particular 
case, it was not necessary to show that the notice 
had actually reached the sheriff, it being deft.’s 
duty, as his agent, to communicate it to him. — 
Futcher V. Hinder (18.58), 3 H. & N. 757 ; 28 
L. .T. Ex. 28 ; 32 L. T. O. S. 132 ; 7 W. R. 57 ; 157 
E. R. 673. 


Sub-sect. 11. — ^Remedy op Shbrifps and 
Officers against Execution Creditors. 

755. Levy money paid in ignorance of aot of 
bankruptcy.] — \ levy is made on the goods of a 
trader after he has committed an act of bkpey. & 
the money levied is paid over to the party ; an 
action of trover is afterwards brought by the 
assignees against him, the sheriff, & the bailiff, 
in which damages are recovered ; & these, to- 
gether with the costs, are paid by the bailiff ; — 
Held : there is no implied promise on the part of 
pltf. in the original suit to indemnify the bailiff 
or to contribute to the damages & costs in the 
action of trover ; but the bailiff might maintain 
money had & received to recover back the levy 
money paid over. — Wilson v, Milner (1810), 2 
Camp. 452 ; 170 E. R. 1215, N. P. 

Annolaliona: — Conid. Garland t?. Carlisle (1837), 11 BU. 

421. Be!d. Standlsh v. Boss (1 849), 3 Exch. 527. Mestd. 

Bette V. Gibbins (1834), 2 Ad. & £1. 57. 

756. Payment of debt by officer — On attachment 
of sheriff.] — ^Where a bailiff pays money in con- 
sequence of an attachment against the sheriff. 
Qu, : whether he can maintain an action against 
deft., whom he had liberated on the attorney’s 
imdertaking. But in such an action, the actual 
issuing of the attachment against the sheriff must 
be proved. — Griffin v. Roberts (1795), 1 Esp. 
383 ; 170 E. R. 392, N. P. 

767. Promise to indemnify.] — An 

action for money paid to the use of deft, may be 
maintained by a sheriff’s officer who has paid the 
debt & costs on an attachment against the sheriff, 
bail above not having been put in through the mis- 
conduct of deft, in imposing insufficient bail on 
the slieriff, & deft, having promised to indemnify 
the officer both before & after the payment : but 
the officer cannot recover beyond the debt. — 
White v. Leroux (1829), Mood. &; M. 347, N. P. 


Cornish v. Bank of Nkw Soum 
Wales (1805), Mac. 181.— N.Z. 

1. Malicious seizure of debtor's pro- 
perty — After tender of payrneiU by hint.] 
— Laubschbr V. Vigors & Fryer 
(1873), 3 Buch. 20.— S. AF. 

f . LiabilUv of sheriff or memrnyer 
br illegal attachmerU.] — Apart from 
piticoedings in execution under the 
direct luHtruction of tbo party who 
takcH out the writ, the HherifT or incH- 
HeiiKor is personally liable for an Illegal 
attachment. — Kalli v, Narasimaloo 
(1905), 26 N. L. R, 184.— S. AF. 
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768 i. Notice to officer — Notice << 
^*cH/f.}~HUTCHINa8 V. Ruttan (1857) 
6 0. P. 452.— CAN. 

h. Notice of action.] — A bailllT o 
a cty. ot. is entitled to notice of actioi 
for any misfeasance by him in thi 
exwution of his office as such bailifl 
—Solomons v. Muloauy (1879), i 
V. L. R. (L.) 64.— AUS. 

, — Want of notice to i 

a division ot., aotinK unde 
* M be pleadei 

specially. But while a baillfl, seluini 
^ods under an execution, is ontltloc 
to notice, pltf. in the oxocntloii is not 
as he is not a “ person acting in th( 
execution of the act.'* — Powkr 
Robertson (1842), 6 0. S. 572.— CAN 
!*ij 2 — rd— Want of notice to t 
ballill of a division ct., acting undo] 
Biust bo pleadec 
spedally. But while a baUlfl, solBlm 
goods under an execution, is ontltl^ 
to notice, the pltf. in the oxocutlor 
}? as he is not a person aotins 

X- ®tubm & Balfour (1845), l U. C. R 
347. — CAN. 

— •]— A sheriff is not eii 
titled to noUoe of an action against 


him arising out of his execution of a 
fi. fa. in a private suit. — M cWhirtkr 
V. CoRBFrrr (Sheriff) & Low (1854), 
4 C. P. 203.— CAN. 

n. .3 — The bailiff of a divi- 

sion ct., acting in the discharge of 
his duty as such, is entitled to notice ; 
8c that objection is open to him under 
the plea of not guilty by statiit-e. — 
Dale v. Cool (1855), 4 C. P. 460.— 
CAN. 

o. .1 — Bailiffs of a division 

ct. arc entitled to notice of action for 
seizing goods, although acting under 
a warrant without seal. — Anderson 
r. Grace (1859), 17 U. C. R. 96.— 
CAN. 

p. C. S. U. C. c. 126, 

B. 10, requiring uotJoe of action, does 
not ^ply to the case of a division ct. 
bailiff acting mider an execution which 
is specially provided for by c, 19, 
sect. 193 ; & a noUco thereof to such 
bailiff not having indorsed upon It 
the place of abode of pltf., as required 
by the former, but not by the latter 
Act, was held sufficient. — Stephens v. 
Stapleton (1877), 40 U. C. R. 353. 
—CAN. 

0. .] — Pardee v. Glass (1886), 

11 O. R. 275.— CAN. 

p. .1 — Yourrell V. Pkoby 

(1868), 1. R. 2 C. L. 460.— IR. 

PART V. SECT. 6, SUB-SECT. 11. 

t. Creditor directing sheriff not to sell 
— Whether execution credmr liable on 
indemnUy bond — Subsequent sale by 
sheriff.] — Whore an indemnity bond 
was given to the sheriff by an exe- 
cution creditor for the sale of the 
debtor’s goods, & the creditor after- 
wards directed the sheriff n(»t to sell, 
but, notwithstanding, he wont on & 
sold, in an action by the sheriff on 
the bond for damages reoovered 


against him in consequence of the 
sole : — Held : deft, was entitled to a 
verdict on an issue that the sheriff was 
damnified of his own RTong ; & the 
jury having foimd for the sheriff, the 
ct. granted a new trial. — M c^Mahon 
V. Inoersoll (1841), 3 Ont. Dig. 
6425.— CAN. 

a. LUffnlUy of attorneys on under- 
taking to indemnify,] — CoRBKTr 
(Sheriff) v. Smith & Henderson 
(1850), 7 U. C. U. 13.— CAN. 

b. Whether attorney's client 

liable.] — A promise by the attorney of 
a judgment creditor to indenmlfy a 
sheriff for seizing goods under an 
execution Issued on the judmient is 
binding upon his client where the 
attorney has the manage mont of the 
business, the subsequcTit acts of 
the client show that he had adopted 
the proceedings which his attorney 
had t^foii in reference to the execu- 
tion. — Shhuieff e. Muirhkad (1886), 
25 N. B. R. 196.— CAN. 

0 . .1 — Where a sheriff had 

been mulcted in the costs of an action 
brought against him for wrongfully 
charging certain lands with an execu- 
tion he was entitled to re- 

cover in an action brought by him 
against the solr. who gave him direc- 
tions to charge the lands, for indemnity 
agoinst such costs, although in giving 
such directions the solr. acted merely 
as agent for his client. — R obertson 
e. Taylor (1898), 21 C. L, T. 270.— 
CAN, 

d. Indemnity aareement not under 
seal — Sufficiency of consideration.] — 
Pltf. declared on a special agreement, 
not under seal, that in conrideratloii 
tlmt pltf., then a bailiff of a division 
ot., would do Ills duty as the law 
dirofsted In seizing & selling crops on 
the farm of K., on acoount of a certain 
judgment obt^ed by deft, against 
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Sheriffs Ajen) Bailiffs. 


Sed^ 6 . — Execution of process: Sub-aecis, 11 12.] 

758. Bilisrepresentatton of oxecution creditor — 
Wrongful arrest — Compensation paid by officer.] — 

A declaration in case stated, that defts., as 
attorneys for P. issued a testatum ca, sa. against W., 
at the suit of P., & delivered it to pltfs., sheriff 
of Middlesex, to bo executed ; that alter the 
delivery of that writ, the sheriff lawfully had, & 
detain^ in their custody, one J. W., not being the 
same person against whom the testatum ca. aa. 
had issued, who subsequently became entitled 
to his discharge, &> the sheriff would have dis' 
charged him, yet defts., so being attomies, etc., 
well mowing the premises, after the delivery of the 
ca, aa. at the suit of P. &, after J. W. had become 
entitled to be discharged, for the purpose of pre- 
venting pltfs. &om discharging him, falsely 
represent^ to pltfs. that J. W. was the same 
person as W. against whom the ca. aa. at the suit 
of P. had issued, whereas he was not the same 
person, etc., & pltfs. thereupon detained him for 
two days, imtil they discovered that the repre- 
sentation was false, when they discharged him, 
& had afterwards to pay £10 to J. W., as compensa- 
tion for the illegal detainer, etc. 

The sum paid as compensation to J. W., was 
paid by the sheriff’s officer, & with his own money : 
— Held: notwithstanding, the action was main- 
t^unable by the sheriffs, as they were primarily 
liable for wie unlawful arrest, & competent to sue 
for the officer’s benefit. — Evans v. Cou tns (1843), 

5 Q. B. 804 ; 12 L. J. Q. B. 339 ; 1 JU. T. O. S. 
255, 336 ; 7 Jur. 743 ; 114 E. B. 1453 ; revad, on 
other grounds, aub nom. Collins v. Evans (1844), 

6 Q. B. 820, Ex. Ch. 

^nnofarfMww Diitd. Childers v. Wooler (1859), 2 E. & K. 
287. Befd. Childers v. Wooler (1860), 6 Jur. N. S. 444. 
Mentd. Barley v. Walford (1846), 9 Q. B. 197 ; Freeman 
t). Cooke (1848), 18 L. J. Ex. 114 : Evans v. Edmonds 
(1853), 1 C. L. R. 653 ; Thom v. Blgland (1853), 8 Exch. 
725 ; Collen v. Wright (1858), 4 Jur. N. S. 357 ; Leather 
V. Simpson (1871), 40 L, J. Ch. 177 ; Richardson v. 
Silvester (1873), L. R. 9 Q. B. 34 ; Derry v. Peek (1889), 
14 App. Cos. 337 ; Shemold (Joimn. v. Barclay, fl905J 
A. C. 392 ; Bamfleld v. Goole & Sheffield Transport Co., 
[1910] 2 K. B. 94. 

Arising on execution of fieri facias.] — See 

Execution, Vol. XXI., pp. 547-550, Nos. 1226- 
1248. 


Sub-sect. 12. — ^Property in Goods after 
Seizure. 

See Execution, Vol. XXI., pp. 507, 608, Nos. 
817-831. 

759. General rule — ^Property remains in execu- 
tion debtor.] — If the property were not in debtor 
after seizure, I would ask, where the property 


would be till sale ? Judgment creditor could not 
brinp trespass or trover, most certainly : the 
sheriff alone can do this & in case of a felony, 
the sheriff only can state that the property is in 
him, which shows, that the general property is not 
altered by the seizure of the sheriff. Debtor may, 
after seizm^, pay the debt in satisfaction of the 
execution, & thereby bar the sale ; & where he 
pays the debt in that stage of the proceeding, he 
requires no bill of sale from the sheriff to retransfer 
the property, which can only be attributable to 
this reason, that, in fact, the property never had 
been completely taken out of him (Graham, B.). — 
B. V. Giles (1820), 8 Price, 293 ; 146 E. B. 1208 ; 
on appeal, sub nom. Giles v. B. (1823), 11 Price, 
694, Ex. Ch. 

Annotations: — ^Befd. Giles v. Grover (1832), 9 Bing. 128; 

Edwards v. R. (1854), 9 Exch. 628. Mentd. King r. 

Simmonda (1848), 1 H. L. Cas. 754. 

760. .] — B. V. Eastall (1822), 2 

Bussell on Crimes & Misdemeanors, 8th 1228. 
Annotaium Befd. 11. v. Moody (1850), 14 J. P. 678. 

761. .] — Judgment was entered upon 

a warrant of attorney given by two joint traders, 
& Qifi. fa. issued, returnable on May 2. On May 1, 
the sheriff’s officer received from defts. the money 
directed to be levied. On May 2, one of them 
committed an act of bkpey., & the other on May 6. 
On May 11, a commission of bkpt. issued, & on 
May 19, the sheriff paid over the money to 
execution creditor. In an action by the assignees : 
— Held: he was entitled to retain it, not being 
creditor having a security at the time of the 
bkpey. 

After seizure, & before sale, the sheriff has a 
special property in the goods, but debtor has the 
general property ; up to that time, therefore, the 
debt is not extinguished, & judgment creditor has 
a security for his debt. But after sale, or payment 
of the money, the sheriff becomes debtor, & the 
original debt is extinguished (Bayley, J.). — 
Morland V. Pellatt (1828), 8 B. & C. 722 ; 3 
Man. & By. K. B. 411 ; 7 L. J. O. 8. K. B. 64 ; 108 
E. B. 1211. 

Annotations: — CoDSd. Giles v, drover (1832), 9 Bing. 128. 

Befd. Cumming v. Welsford, Gumming v. Harris (1830), 8 

L. J. O. S. C. P. 168 ; Bower v. Hetb (1895), 14 R. 710; 

Jte Greer, Napper v. Faushawc, [1895] 2 Ch. 217. 

762. .1 — (1) That the general pro- 

perty in goods, even after seizure, remains in 
debtor, is clear from this, that debtor may, after 
seizure, by payment suspend the sale & stay the 
execution. 

(2) It is undoubtedly true, that the sheriff does, 
by the seizure, acquire a special property in the 
goods. He may maintain trespass or trover for 
them (Patteson, J.). — Giles v. Grover (1832), 


M., he, deft., then promised pltf. to 
Indemnlfr him againat all risk that 
might arise in relation to his doing 
his said duty : — Held : sufficient con- 
sideration appeared for the promise. 
— Robebtbon V, Bboadfoot (1853), 
11 U. C. R. 407.— CAN. 


e. Proof of damage necessary — 
Before recovery on bond.] — ^A sheriff, 
before he can recover upon a bond 
indemnifying him agidnst all actions, 
suits, judgments, etc., must show a 
judgment entered in proper form 
against him. — R vttax v. Conger 
(1869). 9 C. P. 16.— CAN. 

I, .]— Moodib (Sheriff) 

V. Dougall (1862), 12 C. P. 556. — 
CAN. 


f. Revocation of covenant to in- 
damnify — Effect of where sheriff assents 
to revocation.] — A sheriff, having two 
exeoutions against the same person, 
•ooepted a covenant from the execu- 


tion creditors on one of the writs, 
indemnifying him against any seizure 
& sale by him. Before anything was 
done on either writ, defts. counter- 
manded Sc revoked their covenant, 
with the assent of the sheriff, who 
afterwards, however, went on, sold, 
Sc was damnified : — Held : these facts 
formed a good equitable defence to 
an action on the covenant, for the 
agreement to indemnify merely created 
a conditional liability, from which 
defts. were at liberty to withdraw 
b^ore any act done or damage sus- 
tained, especially where the with- 
drawal was ^th the sheriff's assent. 
— Grange v. Milia (1809), 19 C. P. 
398.— CAN. 


h. Direction to ivry — On action 
by sheriff against execution creditor for 
rosfs.)— A sheriff, sued tor a wrongful 
an^, defended the action without 
oommunioating with the execution 


creditor, who was liable to indemnify 
him. In a subsequent action by the 
sheriff against the execution creditor : 
— Held : to entitle the sheriff to recjover 
the costs of defending the former 
action, it should be submitted ta the 
jury to say whether the course pur- 
sued in defending the former ac^tion 
was reasonable, in all the ciroumstanoes 
of the case. — C aldbeok v. Boon 
(1872), I. R. 7 C. L. 32.— IR. 

PART V. SECT. 6, SUB-SECT. 12. 

7691. General rule — Property remains 
in execution debtor,] — The property of 
a judgment debtor in goods is not 
divested by a sale by the sheriff, unless 
there has been some overt act of 
seizure by him, such as marking or 
taking possession of them or separating 
them from others. — R eynolds v. 
AYB^j^y62), 10 N. B. U. (5 AU.) 
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9 Bing. 128 ; 6 BU. N. S. 277 ; 1 a. & Fin. 72 ; 

2 Moo. & S. 197 ; 131 E. B. 663, H. L. 

AnrwtaHona : — As to (1) Oonid. Godson v, Sanotnary (1832), 

4 B . & Ad. 255 ; Grove v. Aldrldsre (1832), 0 Bmc. 428. 
Held. Balme v, Hutton (1833). 9 Bin?. 471 ; Woodland v. 
Fuller (1840), 11 Ad. & El. 859 ; Doe d. Hu?hes v. Jones 
G842), 9 M. & W. 372 ; Playfedr v, Musgrove (1845), 14 
M. & W. 239 ; lie Clarke. 11898] 1 Ch. 336 As to (2) 
Oonid. Re Johnson, Ex p. Kayner (1872), 41 L. J. Bcv. 
26. OeneraUy, Refd. K. v. Maborley (1834), 4 Tyr. 346 ; 
Garland v. CJarllsle (1837), 11 Bll. 421 ; Grainger v. Hill 
(1838), 6 Scott, 561 ; Whitworth v. Gaugain (1846), 1 
Ph. 728 ; Bothamley v. Heyward (1862), 8 Jur. N. S. 
1156. Mentd. H. v. Arohdall (1838), 2 J. P. 486. 

708, Right of debtor to seU.]— Deft, 

having obtained a judgment against T. lodged 
a fi. fa, with the deputy, under C. L, P. Act, 1833 
(c. 42), s. 20, of the sheriff, & the deputy 
immediately issued a warrant to an officer. After- 
wards, on the same day, a vesting order was made, 
under Judgments Act, 1838 (c. 110), s. 37, by the 
Insolvent Debtors* Ct. transferring the estate of T. 
The assignee under this order took possession of 
T.’s property ; & afterwards the sheriff’s officer 
seized it : — Held : the seizure was proper. 

The seizure confers only a right to sell, not a 
property ; for deft, may sell, subject to the right 
of execution creditor ; &, where the goods are 
worth more than the sum for which execution 
issues, such sale passes the right to the residue 
(Iattledale, j.). — ^Woodland v. Fuller (1840), 
11 Ad. & El. 859 ; 3 Per. & Dav. 570 ; 9 L. J. Q. B. 
181 ; 4 Jur. 743 ; 113 E. R. 641. 

Annoiaiions : — Expld. Holmes v. Tutton (1855), 5 E. &; B. 
65. Befd. Bridge v, Tatt-crsall (1857), 29 L. T. O. S. 76 ; 
Bothamley «. Heyward (1862), 8 Jur. N. S. 1156 ; Johnson 
V. Pickering, [1908] 1 K. B. 1. 

7 ^ 4 . — Tjje owner of goods 

which are in the custody of the sheriff under a 
fi,fa, may make a valid sale & delivery of possession 
of them to a purchaser. 

It is, I think, a fallacy to say that goods arc in 
the possession of the sheriff. They are in the 
custody of the law, &> of the sheriff’s officer as 
representing the law. That is possession un- 
doubtedly as against a wrongdoer who might seek 
to divest the sheriff’s officer of any portion of the 
goods seized ; but I think it is custody only so far 
as the real owner of the goods is concerned. Until 
the goods are sold under the authority of the law 
they are in the x^ossession virtually of the owner, 
at all events as respects every one except the 
execution creditor or the officer of the law who liolds 
the goods under the fi. fa, (Cockburn, O.J.). — 
Union Bank of London v, Lenanton (1878), 

3 C. P. D. 243 ; 47 L. J. Q. B. 409 ; 38 L, T. 698 ; 
3 Asp. M. L. C. 600, C. A. 

Amwtatums :~nM, The James W. Elwell, [1921] P. 351. 
Mentd. Gapp v. Bond (1887), 19 Q. B. D. 200. 

765. .] — Seizure by the sheriff 

deprives the debtor of the power of selling liis goods. 
The moment the sheriff i^es possession the debt 
is pro tanto absolutely discharged, not indeed 
finally, but so long as that state of things con- 
tinues (Vaughan Williams, L.J.). — Re A Debtor, 
Ex p. Smith, as reported in, [1902] 2 K, B. 260. 

766. Special property of sheriff — Right to bring 
action for trespass.] — A sheriff may bring trespass 
for goods in his possession under a fi, fa. taken 
by deft, before sale. — T yrrel v. Bash (1598), 
Cro, Eliz. 639 ; 78 E. R. 878. 

Ann^iofu aerk v. Withers (1704), 11 Mod. Hep. 

3^4. Retd. Bealy v. Sampson (1689), 2 Vent. 93 ; Giles v, 
Grover (1832), 9 Bing. 128. 

767. .]— A sheriff may maintain an 

action of trespass or trover against any person 


who takes away goods which he has seized in 
execution. — W ilbraham v. Snow (1670), 2 Keb. 
588 ; 1 Lev. 282 ; 1 Mod. Rep. 30 ; 1 Sid. 438 ; 

2 Wms. Saund. %7 ; 84 E. R. 370. 

Annotations : — Conid. Jeaues v, WUklns (1749), 1 Ves. Sen, 
195. ^Id. H. V. Giles (1820), 8 Price, 293. Conid. 
Giles V, Grover (1832), 9 Bing. 128. Retd. MUdmay v. 
Smith (1671), 2 Wms. Sannd. 343 ; Bealy v. Sampson 
(1688), 2 Vent. 93 ; aerk v. Withers (1704), 2 Ld. Raym. 
1072 ; Wharam v, Broughton (1748), 1 Ves. Sen. 180 ; 
H. V. Cotton (1751), Park. 112 ; Slater v. Finder (1871). 
L. R. 6 Exoh. 228 ; Re Davies, Ex p. Williams (1872), 7 
Ch. App. 314. Mentd. Collins v. Evans (1844), 5 Q. B. 
820 ; Ford v. Beech (1848), 17 L. J. Q. B. 114 ; Wiltshire 
V. Cotterel (1853), 20 L. T. O. S. 259 ; Crouch v, G. N. Ry. 
(1856), 11 Exch. 742 ; Jeffries v. G. W. Ry. (1856), 5 
E. & B. 802 ; L^ r. Bayes 6c Robinson (1856), 20 J. P. 
694 ; Levy v. Hale (1859). 29 L. J. C. P. 127 ; Burroughs 
V. Bayne U660), 5 H. & N. 296 ; Richardson v. Trundle 
(I860), 8 C. B. N. S. 474 ; Harper v. GodseU (1870), L. R. 

5 Q. B. 422 ; Brinsmead v. Hanison (1871), L. R. 6 C. P. 
584 ; England v, Cowley (1873), L. R. 8 Exch. 126 ; 
Hollins tr. Fowler (1875), L. R. 7 H. L. 757 ; R. r. Wynn 
(1887), 56 L. T. 749 ; Cochrane v, Moore (1890), 59 L. J. 
Q. B. 377 ; The Winkfleld, [1902] P. 42 ; Wallis v. G. N. 
lly. (Ireland) (1903), 12 Ry. & Can. Tr. Cas. 38 ; Clayton 
V. he Roy, [1911] 2 K. B. 1031. 

768. .] — If a sheriff levy goods under 

a fi, fa.^ & before sale his office expires, yet deft, 
cannot reclaim the goods, although pltf . died before 
the return of the writ, for deft, is completely 
divested of them by the levy, & the sheriff, though 
out of office, may sell them without a venditioni 
exponas, or, if he will not, he may be compeUed 
by a distringas directed to the new sheriff. 

It is plain, the sheriff may sell the goods, though 
he be out of his office, as in the case of Ayre v. 
Aden (1606), Cro. Jac. 73 ; & Cleve v. Vere (1636), 
Cro. Cfir. 450 ; for so soon as the sheriff has seized, 
he has such a property, as that he may maintain 
trespass or trover against the owner himself, as 
in the case of Tyrrel v. Bash, No. 766, ante (Gould, 
J.). — Clerk v . Withers (1701), 11 Mod. Rep. 34 ; 
6 Mod. Rep. 290 ; Holt, K. B. 303, 646 ; 2 Ld. 
Raym. 1072 ; 1 Salk. 322 ; 88 E. R. 866. 
Annotations: — CoDid. Doe d. Stevena v. Donston (1818), 1 
B. & Aid. 230 ; R. v. Giles (1820), 8 Price, 293 ; Giles v. 
Grover U832), 9 Bing. 128. Dind. Stirnsou v. Faruham 
(1871), L. R. 7 Q. B. 175. Refd. WUcox & Litchey v. 
Pokinhorn (1728), 1 Bam. K. B. 81 ; Meriton v. Stevens 
(1741). Willes, 271; Wharam v. Broughton (1718), 1 
Ves. Sen. 180; WTiite r. Hayward (1752), Dick. 174; 
Cooper V, Chitty & Blackiston (1756), 1 Burr. 20 ; Clutter- 
buck V. Jones (1812), 15 East, 78 ; Morland r. Pellatt 
(1828), 8 B. & C. 722 ; Drewo v. Lainson (1840), 11 Ad. 

6 El. 529 ; Holmes v. Newlands (1843), 5 Q. B. 367 ; 
Levy V. Hale (1859), 29 L. J. C. P. 127 ; Re Davies, Exp, 
Williams (1872), 7 Ch. App. 314. 

769. .] — R. V. Giles, No. 759, ante, 

770. .] — Giles v, Grover, No. 762, 

a'tde. 

771. .] — Sheriff imder fi, fa, has a special 

property, & the goods bound from delivery of 
the writ, in the case of a common j^erson. — 
Jeanes V. Wilkins (1749), 1 Ves. Sen. 195 ; 27 
E. R. 978, L. C. 

Annotaiuma : — Mentd. Scott v. Scholey (1807), 8 East, 467 ; 
Gore V, Bo>V8cr (1855), 3 Sm. & Q. 1. 

772. .] — Morland v, Pellatt, No. 761, 

ante. 

773. .] — > Union Bank of London v. 

Lenanton, No. 704, ante. 

774. Where false return of nulla bona.] — ^Where 
upon a fi. fa. the sheriff returns niUla bona & an 
action is brought against liim for a false return & 
a recovery is had against him, the property of the 
goods is not vested in him but they are liable to 
any other execution. — ^U nderwood v. Mordant 
( 1691), Nels. 181 ; 2 Vem. 238 ; 21 E. R. 820. 

776. Where debtor allowed to remain ostensible 
owner.] — An action will not lie at the suit of the 


776 i. Where debtor dUofwed to remain by the sherlft upon goods of deft., the absence of such officer. If satisf^torily 

osUnsiXde oumer. ]^Where iudment sheriff Is hot bound to leave on officer explained, does not amount to such 

bas been recovered 6c exeoutionlevied continuously in possession, & the an abandonment of possession as will 
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Sheriffs and Baiuffs. 


Sect. 6. — Execution of process : Sub-sect. 12. Sects. 

7 <fe 8 ; Sub-sect. 1. A. <fe B.] 

sheriff, agahist overseers of a parish for taking 
goods under a warrant of distress for poor rates, 
where he has allowed deft., notwithstanding the 
execution, to continue to be the ostensible owner of 
^e^roperty. — Spicbr v. Tidy (1822), 1 L. J. O. S. 

776 * Seizure not satisfaction of debt.] — Mor- 
land v. Pbllatt, No, 761, ante. 

777 . .] — Lee v. Dangar, Grant & Co., 

No. 856, posL 

778 . Dispute as to property — Whether goods 
stayed in hands of sheriff.] — The ct. will not stay 
g^ds t^en by fi, fa. in the hands of the sheriff, 
till a dispute concerning the property of them is 
d^ided, unless for the protection & at the request 
of the sheriff. — Shaw v. Tunbridge (1776), 2 
Wm. Bl. 1064 ; 96 E. R. 620. 


Sect. 7.— EXECUTION OF SENTENCE OF DEATH. 

See Sheriffs Act, 1887 (c. 55), s. 13 (1) (2); 
Central Criminal Court (Prisons) Act, 1881 (c. 64) ; 
Capital Punishment Amendment Act, 1868 (c. 24). 

779. By whom execution carried out.] — Gun- 
powder Plot Conspirators Trial, Guy Fawkes 
Case (1606), 2 State Tr. 159. 

^niuMion Mentd. R. v, Garbett (1847), V Car. & Kir. 


780. .] — Where a convict is sentenced to 

death, the proper officer, in default of express 
order, to do execution, is the officer who has the 
legal custody of such convict. Supposing that the 
ct. may authorise another officer to execute, such 
authority must be given by express order, directing 
the second officer to execute, & sufficiently explicit 
for the first officer to be bound by it to surrender 
the custody to the second. It is not equivalent 
to such an order, if the clerk of assize, by direction 
of the judge who has tried & sentenced the convict, 
shows to the shei^ of the county in which the 
offence was committed, not having the custody, a 
calendar signed by the judge, with a minute of 
the sentence in the margin, at the same time 
delivering him a copy. Although the sheriff 
acknowledge the receipt of the calendar, & at the 
same time refuse to execute. Especially where 
the officer having the legal custody has previously 
received an order of the judge, directing that a 
third officer shall do execution. — R. r. Antrobus 
(1835), 2 Ad. & El. 788 ; 6 0. & P. 784 ; 1 Har. & 
W. 96 ; 4 Nev. & M. K. B. 565 ; 4 L. J. K. B. 91 ; 
111 B. R. 304. 

^tmoMiorut :-^Uentd. Pritchard v. Powell (1845), 15 L. J. 

Q. B. 166; R. v. Bourdon (1847), 2 Car. & Kir. 306; 

H. V. Bedfordshire (1855), 4 E. & B. 635. 


781. By whom ordered.] — The Ut. of E. B. has 
authority to order the sheriff of any county, or 
the marshal of the ct., to^ carry into execution a 
sentence of death, pronounced by a judge under 
a commission of oyer & terminer & general gaol 
delivery. — ^R. v. Garside & Mosley (1834), 2 
Ad. & El. 266 ; 4 Nev. & M. K. B. 83 ; 4 L. J. 
M. C. 3 ; 111 E. R. 103. 

Annotatum: — ^Beld. R. v, Rushworth (1844), 1 New Sesa. 
Gas. 415. 


Sect. 8. —PUNISHMENT FOR MISCONDUCT. 

Sub-sect. 1. — ^Attachment. 

! A. When lamed. 

SeCf generally, Contempt op Court, Vol. XVI., 
pp. 46-88, Nos. 487-1098; Sheriffs Act, 1887 
(c. 55), 8. 29. 

782. Contempt of court — Replevy of goods 
seized under warrant of Justice.] — R. v. Leicester- 
shire (Sheriff) (1728), 1 Bara. K. B. 110 ; 04 
E. R. 77. 

783. Replevy of goods under execution 

from superior court.] — George v. Chambers, No. 
749, ante . 

784. Failure to compel local officer to 

perform his duty.] — ^Anon. (1823), No. 144, ante . 

7g5. Failure to pay proceeds of execution.] 

— Duchastal V. Fibstal (1846), 8 L. T. O. S. 124. 

736. ,] — Lardship v. Wiggington 

(1850), 16 L. T. O. S. 195. 

787. Landlord’s claim for rent — 

Claim not proved.] — Where the sheriff has realised 
the amount of an execution on a fi. fa . he cannot 
justify the retention of the money on the ground 
that the landlord had made a claim to the whole 
of it for rent, which claim he has not yet been 
enabled to prove the truth of ; & upon a return to 
the writ setting forth such facts an attachment 
will issue. — Hall v. Badden (1863), 7 L. T. 721. 

733, Seizure of partnership property — 

Mier nomination of receiver.] — After the institu- 
tion of a suit seeking dissolution of a partnership 
& appointment of a receiver, an action was brought 
against the partnership firm & a judgment 
recovered. Before the receiver was actually 
appointed, but after he had been nominated, a 
writ of fi, fa . was issued upon the judgment, under 
winch the sheriff took possession of ceriain partner- 
ship property, & refused to give up possession 
thereof after the appointment of the receiver. 
Upon motion to commit the sheriff for contempt 
of ct. : — Held : there was no contempt. — Defrieb 
V. Creed (1865), 6 New Rep. 17 ; 34 L. .T. Oh. 
607 ; 12 L. T. 262 ; 11 Jur. N. S. 360 ; 13 W. R. 
632. 

Annotation: — Apld. Edwardav. EdwardH(1875), 45 L. J. Ch. 


entitle other i>ersoiis claiming th 
goods to take possession of them.- 
MuRPHir (1927), 27 8. R. N. 8. W 
503 ; 44 N. 8. W. W. N. 189.— AUS. 

k. Grcmleea of MU of aaU.]- 

i>. Nicholson, Cass. DU 
2nd ed. 114.— CAN. 

l. Special property of sheriff.]- 
Where goods ICTtod on under execi] 
tion aro replevied by the grantee c 
the judgment debtor under a bill c 
J^e, the sheriff mayjput in a clalr 


PAHT V. SKCT. 8, 8UB4B0T. i.—j 
n* AUaehmeni of theriff — Non-pa 
of cod$.h-A sheriff cannot) 
atUoiied for non-payoMut of the cos 


of a rule to return under 3 Will. IV., 
c. 9, unless there has been a rule 
specially calling on him so to do. — 
Marcey V. Butler, Dob d. McGregor 
r. Grant (1839), 3 Ont. Dig. 6428.— 


o. W?io may grant — Judge in 

Chambers.} — An attachment against 
a sheriff for not obeying the rule to 
bring in the body oannot be granted 
by a Judge in Chambers. — R. v. Nia- 
gara (SHERipr) (1831), Dra. 343.— 


P» Refusal of serxmd attach- 

meat — VntU costs of first paid ,] — 
second attachment against a sheriff 
for not bringing in the body after a 
rule on a return of cepi corpus, was re- 
fu^, until the costs of setting aside 
a former one for irregularity were paid. 

(18*(R. 6 

U. 8* 164*'— vAN. 


q. Sheriff Member of Parlia- 

ment.] — An attachment was granted 
against a sheriff who was a Member of 
Parliament, for not returning a writ 
pursuant to a rule of ct .— ^ell e. 
BUCHANAN (1837), 3 Ont. Dig. <6429. 
— CAN. 

r. Non-return of vjrit after 

settlement of plaintiff *8 claim.] — An 
attachment obtained for not returning 
a writ after a settlement of pltfT^ 
claim before the rule was issuedf, was 
set aside, but without costs, as the 
sheriff should have oome in 6c applied 
to sot aside the rule. — Pelton v, 
Wells (1839), 6 O. 8. 486.— CAN. 

f. InsuflUnent return,] — An 

attaohmont will bo granted against a 
sheriff for an insufflelent return. — 
Smith v. Delidws (1840), 2 P, R. 183. 
— CAN. 

a. Svjfleiency of anmeer to 
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Part V. — Powers, Duties, and Liabilities. 


789 . Death of defendant before attach- 

ment Issued.] — Where a' sheriff has been gfuilty of a 
contempt in the course of a civil suit, &> then deft, 
dies, an attachment may issue against the sheriff 
afterwards for the prior contempt. — R. v. Middle- 
SBX (Shbbifp) (1789), 3 Term Rep. 133 ; 100 E. R. 
^ 94 :. 

Disobedience to order of court In inter- 
pleader proceedings.] — See Interpleader, Vol. 
XXIX., p. 486, Nos. 304-307. 

790 . — - — Failure to return writ.] — Attach- 
ment against a high sheriff on affidavit of service 
of rule on him. — Franklin v. Nash (1733), Cooke, 
Pr. Cas. 87; 125 E. R. 974. 

On expiry of office.] — See Execution, 

Vol. XXI., p. 455, Nos. 377-383. 

791 . Relinquishing custody of sick defendant.] — 
Where the return to a writ of latitat stated that 
deft., upon being arrested in his own house, was 
condned to his bed by illness, & could not be 
ixjmoved without danger to his life, & so continued 
ill at & after the return of the wrrit, & for such 
cause the custody of deft, was relinquished ; the 
ct. refused to grant an attachment against the 
sheriff, & allowed him to amend his return upon 
payment of costs. — Baker v. Davenport (1820), 
8 Dow. & Ry. K. B. 600. 

792 . Refusing to break open outer doors.] — 
The ct, refused to attach a sub-sheriff for declining 
to brc^ak open outer doors, when called on to do 
so, for the purpose of arresting certain tenants 
against whom attachments had issued for non- 
payment of their rents to the receiver, in defiance 
of the order of the ct. Qu. : would the sheriff 
have been justified in breaking open outer doora 
in such a case ? — Reynolds t\ Reynolds (1847), 
0 L. T. O. S. 513. 

793 . Sheriff liable for act of officer — Escape.] — 

Where deft, was in custody under an extent, & 
a capias was issued against him at the suit of 
pltf., & delivered to the sheriff, who returned, 
that “ he had taken deft., whose body remained 
in prison under his custody ’’ : the ct. refused to 
allow the return to be amended by striking it out 
& making another according to the fact ; & on 
deft.’s being afterwards brought up before a 
judge under a habeas cor2niSy lie was discharged 
from the extent, & the officer allowed him to go at 
large ; & an attachment was afterwards issued 
against the sheriff for not bringing in the body ; 
tlie ct. refused to set it aside ; as it was the duty 


of the sheriff to have detained deft, in custody at 
pltf.'s suit, & as he was liable for the negligence 
of the officer who suffered him to escape. — Ibbot- 
SON V. Tyndal^1823), 1 Bing. 150 ; 130 E. R. 63 ; 
siib nom * R. v * Worcestershire (Sheriff), 
Ibbotson V , Tyndall, 7 Moore C. P. 552 ; 1 
L. J. O. S. 0. P. 31. 

794. Failure to deliver up bail-bond.] — 

Lewis v. Blbssley (1837), 1 Jur. 358. 

B. Practice and Procedure. 

795. Service of writ.] — A non. (1773), Lofft, 
301 ; 98 B. R. 002. 

796. Motion for attachment — Notice to under 
sheriff.] — ^Attachment against the sheriff, on a 
rule served upon affidavit of notice on one w'ho 
was not under sheriff, but acted as such. — ^A rne 
V. Neelbh (1735), Cooke, Pr. Cas. 123 ; Bames, 
30 ; 125 E. R. 998. 

797. What must be alleged.] — On motion 

for an attachment against the sheriff, pltf. must 
allege a search, etc. — ^Anon. (1759), 2 Keny, 467 ; 
90 E. R. 1246. 

798. Rule nisi only in first instance.] — 

A rule for an attachment for non-payment into ct. 
of the proceeds of a sale, pursuant to a rule, 
without stating the amount, must be a rule nisi. — 
Hatfield v. Haverfield (1843), 6 Man. & G. 
724 ; 7 wScott, N. R. 430 ; 134 E. R. 1084 ; previotts 
proceedings^ sub noni. Hatfield v. Hatuerfield, 
1 L. T. O. S. 315. 

799. Form of affidavit.] — The affidavit for an 
attachment against the sheriff, should be entitled, 

The King v. 7'he Sheriff of in the cause of 

, 17 . ^ with the Christian names of the 

parties. — R. v. Middlesex (Sheriff) (1823), 2 
L. J. O. 8. K. B. 38. 

800. .] — An attachment may be said to be 

granted when the rule for the attachment is 
obtained, & after that the proceedings are on the 
Crown side of the ct., & affidavits in the matter are 

properly entitled Rex v. The Sheriff of . — 

R. V. Middlesex (Sheriff) (1830), 2 M. & W. 
107 ; 2 Ga’e, 221 ; 0 L. J. Ex. 9 ; 150 E. R. 
689. 

got, Annexing return.] — Where a party 

applies to the ct. for an attachment against the 
sheriff, for the insufficiency of a return, he must 
bring the return before the ct. upon affidavit, 
with an office copy of the return annexed. The 
ct. will not take cognisance of the return, as being 


n/fe for attachment .] — Whore a shorii 
returns nepi corpus to n writ of ca. m. 
& pltf, rules the sheriff to bring In th< 
hpay, & the sheriff not oomplyiog wit] 
the terms of the rule, pltf. then obtain 
a rule for an attachment aFainst th< 
for not bringing In the bod: 
nfnoft. at the return of the rule to tha 
ouMt Br#!W .• it Is a good answer ti 
such me for an attachment, to shov 
by aradavlt that deft, was arre8te< 
under a ca, sa. & placed In close ous 
tody, & was afterwards dischargee 
Jrem close custody & admitted to th< 
JRnits by ylrtue of a oeitlflcate Iron 
the clerk of the Crown & pleas annexec 
to the affidavit, & be t^d not slnw 
been oommitted to dose custody b 3 
any process whatever. — White v 
& Manning (1860), 7 U. C. It 
1.— CAN. 

b. Deputp-sheriff.J^—Re Mait 
Gunther v. Cooks (1882), i 
Jr, Jt, 400. — OAN. 

fiffriWnir tipstaff.] — The 

R^rifl WM attached for ^klng at 
officer of the ct., the tipstaff. — Maunch 
V. Malony (1799), Rowe, 670.—IR. 

d. — MUeonduet in replevin 
proceedings.] ^ Fuvron v. Hall & 
Fbwon (1804), Rowe, 860.— IB. 


e, On refusal to erccuie an 

atiaefunerU .] — If a sheriff refuse to try 
to ox<5cute an attaohmont which has 
IsBuod to compel an appearance in an 
equity suit, ho will bo attached. — • 
Morgan v. Copeland (1836), 1 Jo. Ex. 
Ir. 248, 11 .— IB. 

f, Necessity for personal ser- 

vice — Of order served on sheriff .] — 
The ct. will not grant an attachment 
against the sheriff for noii-oomplfanco 
with an order which has not been 
personally served upon him ; service 
upon the returning officer is not 
sufficient. — ^Wimon v. Fair (1847), 10 
I. L. K. 227.— IB. 

Inability to make return to 

writ of cfcfln'f.l— All attachment not 
granted against a sheriff for not making 
a return to a writ of elcgif, the sheriff 
being ignorant where the lands were, & 
pltf. refusing to point them out. — 
CoLUNS V. Watters (1847), 1 Bl. D, & 
Osb. 178.— IR. 

h. Non-compliance wUh order 

of couri, 1— An attachment for non- 
compliance with an order of the ot. 
to bring into ot. moneys levied under 
a/t./a.,wlU bo Issued ac^nst the sheriff, 
9c not against the sub-sheilfl, the ot. 
taking no notice of tho latter officer. — 


Burke r. D’Auc!Y (1840), 9 I. L. R. 
287.— IR. 

k. Neglect to take replevin 

bond.] — An attachment does not He 
against a sheriff for not taking a replevin 
bond. — Donnelan v. Blosse (1850), 
2 Ir. Jur. 304.— IR. 

l. Irregularity in bailable pro- 

eras.] —All irregularity in a bailable 
process, such as the ounssiou to endorse 
the amount of ball, or to state by whom 
it was directed, or the not giving tho 
residence of deft., will not Justify a 
sheriff in not executing it, & is no cause 
against an attaohmont issuing against 
him. — 0*Rorke & Purcell v. Kin- 
SELLA (1851), 1 I. C. L. It. 496; 3 
Ir. ,Tur. 310.— IR. 

PART V. SECT. 8, SUB-SECT. 1.— B. 

796 i. Service of iprif,l— Hilton v. 
MaoDonell (1847), I 0, L. Oh. 207.— 

CAN. 

m. AUegation of sheriff's coUusion 
— Whether ainendnteni of return proper 
procedure.}-— It a sheriff is charged with 
l>eing ill ooUusion with a party against 
whom an attaohmont has issued, the 
praotloe is to apply that the sheriff 
should amend his return. Sc not for an 
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Sheriffs and Bailiffs. 


Sect. S.— Punishment for miseonduet: Sub-sect. 1 
B . ; sub-sect. 2. Part VI. Sect. 1. 1 
upon the files of the ct. — W ilton r. Chambers 
(1836), 6 Nev. & M. K. B. 431 ; 5 L. J. K. B. 72. 

802. Motion to set aside attachment — Form of 
affidavit.] — On an application to set aside an 
attachment against the sherifi, the affidavit must 
specifically state that the application is made on 
behalf of the sheriff, & at his expense. — R. v, 
Surrey (Sheriff) (1834), 1 Cr. M. & R. 681 ; 3 
Dowl. 174 ; 5 Tyr. 184 ; 4 L. J. Ex. 16. 


Sub-sect. 2. — Other Cases. 


See Sheriffs Act, 1887 (c. 65), s. 29. 

^808. Fine — Arrest without writ or warrant.] — 
Thurland’s Case, No. 321, ante, 

804. Forfeiture of office— Permitting escape of 

Won.]— Savage’s Case (1616), 2 Dyer, 151 b ; 
Kefi. 192 ; 73 E. R. 329. ^ u , 

ulniuTto^ioi^ C^^(16100, 9 Co_._Re: 


(Bp.) tJ. Lucy (169s5.'i Ld.”:RayiT*447.* 

806. Committal — Discharging prisoner In con- 
tempt — Before contempt purged.] — Kendal v , 
Babon (1743), 1 Dick. 89 ; 21 E.k 210 " L^. 

Ruflsoll tj. East Anglian By. (1850), 3 


806. Failure to execute writ of attach- 

ment.]— W yatt r. Austin (1825), cii^d in 13 
Li. J. Ch. atp. 12. 

L Davies, Evans t>. Evans 

Failure to return writ.] — A sheriff 

mying neglected to make a return to a writ of 
/o., issued out of this ct., directing him to make 
* <5f a sum of money, an order was made by 

^ ct. directing him to return the writ forthwith. 
The sheriff being in contempt for not returning the 
writ, the ct. ordered tliat he should within six 


days after notice of the order of the ct., return the 
writ, or that he stand committed to the 
Prison, & that he should pay the costs of the former 
order & of the present application. Qu, .* as to 
the application of Civil Procedure Act, 1833 
(c. 42), s. 20, to cts. of equity. — Evans v. Davies 
(1843), 7 Beav. 81 ; 49 E. R. 993 ; sub nom, 
Evans v. Davies, Evans v. Evans, 13 L. J. Ch. 11. 

AniMMion:--Rad. JUt Helron»a Estate. Hall e. Ley (1879), 
12 Cn. D. 795. 

IiTCgular seizure — ^Partnership assets In 

possession of receiver*] — Sec Partnership, Vol. 
XXXVI., p. 489, No. 1646. 

After notice restraining further pro- 
ceedings.] — See Contempt of Court, Vol. XVI., 
p. 53, No. 586. 

Non-return of writ.] — See R. S. C., 

Ord. 62, r. 11. 

808. Penalty — Sheriff de bailiff not Jointly 
liable.] — Peshail v. I^yton, Peshall v. Martin, 

I No. 667, ante, 

809. — J- Liability of sheriff for act of officer.] — 

In executing a writ of ji, fa, the sheriff’s officer 
wrongfully failed to except from execution the 
debtor’s wearing apparel & bedding to the value 
of £5, as required by Small Debts Act, 1846 (c. 127), 
s. 8. In an action by debtor against the sheriff to 
recover a penalty of £200 under Sheriffs Act, 1887 
(c. 55), s. 29, for this wrongful act of his officer : — 
Held: under sect. 29 (2) no person mentioned 
therein is liable for the acts of another, but for his 
own acts only. — Bagge v, Whitehead, [1892] 2 
Q. B. 355 ; 61 L. J. Q. B. 778 ; 66 L. T. 815 ; 66 
J. P. 548 ; 40 W. R. 472 ; 8 T. L. R. 603 ; 36 
Sol. Jo. 425, C. A. 

Refd. Lee v, Dangar, Grant, [1892J 2 Q. B, 
337 ; Moore v, Brompton County (jourt (1893), 69 L. T. 
140. 

Inducing recall of writ— Collusion.]— i8ce 

Contempt of Court, Vol. XVI,, p. 36, No. 379. 

Misconduct of county court bailiff.] — See 
County Courts, Vol. XIII., pp. 451-454, Nos. 27- 
64. 


Part VI. — Fees, Poundage, and Other Charges. 


Sect. 1.— FEES. 

Sheriffs Act. 1887 (c. 55), s. 20 ; R. S. C., 
^^•**^^* » Order as to Sheriff’s Fees (1920), 

810. No r4rht to detain for fees.] — Officer 
— Mason v. Cutterson 
(1694), 1 Ld. Raym, 4 ; 91 E. R. 900. 

T McGuire (1846), 8 

JLi, 1. U, S. 156. 

812. No right to recover more than statutory 
fees Special contract.] — ^A sheriff’s officer cannot, 
since the passing of 7 Will. 4 & 1 Viet. c. 56, recover, 
even on a special contract, any higher fees than 


those allowed by the schedule, framed in pur- 
suance of that Act. — JoYNSON v, Oldfield (1847), 
8 L. T. O. S. 468. 

Distress fees,]— iS'cc Distress, Vol. XVIII., pp, 
366, 367, Nos. 935, 939, 940. 

Execution fees.]— i8ee Execution, Vol. XXI., 
pp. 612, 613, Nos. 2006-2016. 

813. Fees for arrest.] — Sherley v . Packer 
(1616), 1 Roll. Rep. 313 ; 81 E. R. 609. 
.ilnTiotoeion.— Mentd. Stackpole %>, Earle (1761), 2 Wlls. 133. 

.] — /Sec, now, Sheriffs Act, 1887 (c, 66), 

s, 29 (2). 


att^hmont against him. — M*C ulxx)Oh 
V, Leqo (1853), 5 Ir. Jur. 23. — IR. 

PART V. SECT, g, SUB-SECT. 2. 

of good cousc.l — It 
18 a good cause to show to an attach* 
mont against a sheriff for not paying 
ojyr money, ^t the money has 
at^hed in the bands of the party not 
Absconding Debtors 
Act. — FowxBs V. Scott (1839) 3 

Oat. Dig. 6402 .— can; ^ 

SSSFr 


nulla bona/ by reason of which a 
ca, sa, was issued & be was arrested 
& again compelled to pay the money : 
•^Held : a sufficient damage was 
shovm to make the sheriff’s sureties 
liable as for the wilful misconduct of 
the sheriff. — Hbxon v. Hamilton 
(1840), 6 O. 8. 116.— CAN. 

p ,j — irije sureties of a 

sheriff are not liable under their 
covenant, given In aooordanoe with 
8 WIU. IV. o. 8, as for wilful misconduct 
by the sheriff, where It consists in a 
mere error in judgment in deciding 
oormpde upon the priority of oxeoutions 
in his han<te.— Bradburt v. Adamb ft 
Graham (1845), l U. C. R. 588.— CAN. 


PART VI. SECT. 1. % 

q. Audit naymetU of sheriff’s 
fees in different districts .] — The fees of 
the sheriffs of the different districts 
payable by the dlstrlots for servioes 
rendered in the administration of 
justice, are to be audited ft paid by the 
order of the justioes of ttie several 
districts in sessions, ft not under the 
direction of the (ustriot oounoUs.— 
Be Hamilton ft London District JJ. 
(1842), 3 Ont. Dig. 6415.— CAN. 

r. Deduction of feu by sheriff.)— 
Where the sheriff receives a writ 
indorsed to levy a named sum as that 
recovered, ft interest from the time of 
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814. Blileage allowance — ^Execution of warrant 
of oonunitment.]— Under Table C of the Scale of 
Fees & Percentages under Bankruptcy Acts, 
which prescibes 6d. per mile for the high bailiff's 
man travelling “ to execute a warrant of or order 
of commitment,” he is entitled to mileage for the 
whole journey up to delivery of debtor to prison. — 
Be Croplby, [1911] 2 K. B. 309 ; 80 L. J. K. B. 
822 ; 27 T. L. R. 391 ; 18 Mans. 119 ; nom. 
Be Croplby, Ex p. Fox, 104 L. T. 720. 

816. Fees allowed by order of court — Additional 
to poundage.] — 29 Eliz. c. 4, against extortion by 
sheriffs, etc., is not repealed by 7 Will. 4 & 1 Viet, 
c. 66 ; but the only effect of the latter statute is to 
exempt from the penalties of 29 Eliz. c. 4, the cases 
in which the sheriff shall take no larger fees than 
shall be allowed by order of the judges. Tliere- 
fore, in a declaration on the case for extortion, on 
29 Eliz. c. 4, it is not necessary to negative deft.’s 
having had authority under 7 Will. 4 & 1 Viet, 
c. 66, to take the fees complained of ; but that is 
matter of defence, which should come by way of 
plea. 

The ct. would not take judicial notice that an 
order of the judges, allowing a scale of fees under 
7 Will. 4 & 1 Viet. c. 55, was made before the time 
of the alleged extortion stated in the declaration. — 
PiLKiNOTON r. Cooke (1847), 16 M. & W. 615 ; 
4 Dow. & L. 347 ; 17 L. J. Ex. 141 ; 8 L. T. O. S. 
516 ; 163 E. R. 1336. 

Annotation: — FoUd. Wrlghtup v. Greenacre (1847) 10 

Q. B. 1. 

816. .] — 29 Eliz. c. 4, s. 1, giving 

treble damages against sheriffs, etc., taking more 
than the poundage there allowed, is not repealed 
by 7 Will. 4 & 1 Viet. c. 55, ss. 2, 3, which permits 
sheriffs, etc., to take certain additional fees, if 
previously sanctioned by the judges, & makes the 
officer exacting more than the charges so sanc- 
tioned punishable as for a contempt. Therefore, 
a count in debt, claiming treble damages against 
a sheriff's officer for exacting, in addition to certain 


fees sanctioned by the judges, a sum exceeding the 
poundage allowed by 29 Eliz. c. 4, was held good 
on demurrer. — ^Wbightup v. Greenacre (1847), 
10 Q. B. 1 ; 2 N 0 W Pract. Cas. 87 ; 16 L. J. Q. B. 
246; 9L. T. O. S. 36; 11 J. P. 822 ; llJur. 408 ; 
116 E. R. 1. 

817. Fees for summoning special Jurors.] — 

The sheriff will not be allowed extra expenses of 
summoning special jurors on account of their 
residing at a distance from each other ; & the ct. 
will make a rule absolute for the sheriff to refund 
money received on this account, although he has 
actually expended all the money. — Lane v. 
Sewell (1819), 1 Chit. 175. 

818. .] — The sheriff is not entitled to fees 

from the party giving notice under C. L. P. Act, 
1852 (c. 76), s. 112, that a cause is to be tried by 
special jury ; although the alteration of the system 
as to special juries has deprived the sheriff of the 
fees by which he formerly was remunerated by the 
party for summoning the special jurors. — Bennett 
v. Thompson (1856), 6 E. & B. 683 ; 27 L. T. O. S. 
202 ; 2 Jur. N. S. 613 ; 4 W. R. 614 ; 119 E. R. 
1018. 

Annotation : — Mentd. Knapman v, Pryer (1857), 26 L. J. Ex. 

143. 

819. Possession fees — ^Right of bailiff of county 
court — Where sheriff in possession under earlier 
process.J^On May 15, 1924, the high bailiff of a 
county ct. under a warrant of execution purported 
to levy upon the goods of the judgment debtors 
at their premises, & put a man in possession. The 
sheriff was then in possession of the goods under 
process of an earlier date, but not to the know- 
ledge of the high bailiff, as the county ct. judge 
found? The high bailiff on taking possession 
received from the judgment debtors a document 
which stated that in consideration of his with- 
drawing from possession they authorised him at 
any time to re-enter & undertook not to remove 
any of the goods. On June 12, 1924, the high 
bailiff on the instructions of the judgment creditors 


entering the Judgment, ho must make 
the money generally, & pay over what 
he makes, tees, & expenses deducted. — 
Cummings r. Ushbr (1850), 1 P. II. 

15.— CAN. 


t. On completion of limit frond.] — 
Payment of sheriff’s fee is necessary 
to the completion of limit bond, ^ the 
sheriff is not bound to discharge deft, 
from gaol & give him the benefit of 
the limits without such fee being paid. 
— Caldwell v. Winslow (1851), 7 
N. B. II. (2 All.) 203.— CAN. 

a. Deputy 8heriff*8 fees.] — Upon 
the agreement in this case, pltf., the 
deputy sheriff, was entitled only to 
his share of the fees actually received 
by the sheriff, or in his office, except 
with regard to such fees as might not 
have been oollccted owing to some act 
or omission of the sheriff. — Fraser v. 
Fraser (1863), 11 U. C.K. 109.— CAN. 

b. .] — Faua V, PowKLi. (1873), 

20 Gr. 464.— CAN. 


0 . .] — The fees earned by a 

deputy sheriff while the office is vacant 
by reason of the death, resignation, or 
removal of the sheriff, of right belong 
to the deputy himself. & neither the 
representatives of the late nor the newly 
appointed sheriff have any right or 
claim thereto. — ^MoEsiXARe. Hender- 
son (1879), 27 Gr. 181.— CAN. 


d. Taxation of costa — Conclusive- 
ness of fees indorsement on larW.)— ; 
whether the indorsement on a writ by 
the sheriff of his fees for the servioe of 
it, is not oonolnsive of the amount in 
the taxation of costs. — Atkinson v, 
McAumy (1869), 9 N. B. R, (4 All.) 
2o5. — CAN. 


e. Oil execution of writ of 


replevin.] — Sheriff’s fees, on executing 
a writ of replevin, being part of the 
general costs of the cause, are not 
taxable in the costs of opposing a rule 
to set aside the writ, as having been 
improperly issued. — McGowan v. 
Betts (1871), N. B. Dig. 202.— CAN. 

f. Sheriff*8 costs not authorised 

by law disallowed .] — Stevens r. Rvan 
(1878), 17 N. 'B. 11. (1 P. & B.) 547.— 
CAN. 


g. Possessum- numey .] — It ap- 

peared that the deputy sheriff kept 
the keys of the store in Belleville, & 
wont himself twice a day to sec that the 
goods were safe : — Held : that the pay- 
ment to him of $2 per day as possession 
money should have been allowed only 
if the master wore satisfied that It was 
necessarily & actually paid, & the item 
was icferrod back for reconsideration, 
it being alleged that the only possession 
was looking up the store & keeping the 
key. — Grant v. Grant (1883), 10 
P. R. 40.— CAN. 


h. Costs of serving inter- 

pleader summons disallowed .] — Com- 
mercial Bank v. Fkhrbnbach & 
Boake (1900), 7 Terr, L. It. 8. — CAN. 

li. Certificate of satisfaction of 

wnt of fieri facias.]— Re Brown (1904), 
7 Terr. L. It. 67.— ^AN. 


l . Allowed to sheriff on pro- 

cess — Whether court will order officer to 
reinew.l— P ower v. Great Southern 
& Western Ry. CJo. (1847), Bl. D. 
& Osb. 236 ; 12 I. L. R. 69.— IR. 

m. MUeagt, seisure or service.]— A. 
sheriff is entitled to mUeago oidy on 
going to make a levy, not on going to 
sell also. — Bcrwbll v, Tomlinson 
(1838), 3 Ont. Dig. 6423.— CAN, 


n. .] — Scnible : svbpcenas being 

mesne process, mider C. L. P. Act, 
s. 277, no fees can be allowed for 
mileage or service, if not made by the 
sheriff. — McLean v. Evans (1863), 3 
P. R. 154.— CAN. 


o. Right to detnand in ad- 

vance.] — Parsons v. Htttchings 
(1891), I Terr. L. R. 317.— CAN. 


p. .J — Carson r. 

(1903), 10 B. C. R. 83.— CAN. 


Carson 


q. .1 — The sheriff la entitled to 

a fee of 10s. R. mileage, as prescribed 
by 27 & 28 Viet. c. 99, Schod. B., 
Part 11, for executing a committal 
order of the county ct, judge, imder 
Debtors Act, 1872, s. 6. Such foe & 
mileage are payable by pltf. to the 
sheriff, & cannot bo recovered from 
deft. — Kelly v. Magee (1893), 27 
I. L. T. 71.— IR, 


r. Payment — Whether mandamus 
proper remedy — Against treasurer for 
payment of fees.] — Re. Davidson & 
Miller (1864), 24 U. C. R. 66.— CAN. 

aa. Priority of junmeni ,] — Darling 
V. Smith (1884), 10 P. R. 300.— CAN. 

bb. Seizure made without instruc- 
tions provi'ng abortive — Whether sheriff 
entitle to costs of seizure .] — Elliott v. 
McLean & McLean (1901), 7 Terr. 
L. R. 413.— CAN. 


00 . Fees for appraisement — Exces- 
sive seizure.] — Dornian t>. Crappbr 
(1914), 27 W, L. R. 599 ; 6 W. W. R. 
551 ; 17 D. L. R. 121 ; 7 Sask. L. It. 
229.— CAN. 

dd. Right to collection fee,] — A 
bailifl who makes a seizure under a 
chattel mtge. is not entitled to a col- 
lection fee in addition to the fees pro- 
vided by the Oidlnanoe, in the absence 
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Sheriffs and Bailiffs, 


Sect* 1. — Fees* Sed, 2 : St^^eede* 1, 2 <6? 3.] 

withdrew from possession. The execution was 
ineffective, except in so far as it brought the 
parties into negotiation with a view to a settle- 
ment. The high bailiff made an application to 
the county court judge under C. C. B., 1003-1923, 
Ord. 27, r. 1, for an order for payment by the 
judgment creditors of his fees for keeping posses- 
sion from May 16 to June 12. The county ct. 
judge foimd that the high bailiff did not with- 
d^w from possession, but was in actual possession 
& not in mere walking possession of the goods. Sc 
made an order for payment of the fees claimed. 
On apx>eal : — Held : ( 1 ) the possession of the sheriff 
did not in the circumstances prevent the high 
bailiff from taking & keeping such possession as 
would entitle him to claim fees ; (2) there was 
evidence to sup|>ort the finding of the county ct. 
judge that the high bailiff did not withdraw from 
possession, but kept actual as distinct from walk- 
ing possession ; Sc therefore the order of the 
county ct. judge was right. — ^A. W., Ltd. v. 
Cooper Sc Hall, Ltd., [1026] 2 K. B. 816 ; 94 
L. J. K. B. 831 ; 133 L. T. 608, D. C. 

820. Erroneous writ delivered to sheriff — 
Sheriff entitled to fees.] — If an erroneous writ be 
delivered to the sherin, & he executes it, he shall 
have his fees, though the writ be erroneous. — 
Earle v, Plummer (1697), 1 Salk. 332 ; 12 Mod. 
Bep. 124 ; 91 E. B. 292. 

Annotation ApM. R. t>. Fry (1793), 2 Anst. 35S. 

Agreement to pay extra remuneration — Void.] — 
See Contract, Vol. XII., p. 291, No. 2398. 

821. Bond for fees — ^Rlgnt of sheriff to take.] — 
Placket v. Gresham (1697), 3 Salk. 75 ; 91 E. B. 
701. 


Sect. 2.--«)UNDAGE. 

Sub-sect. 1. — In General, 

See Sheriffs Act, 1887 (c. 55), s. 20 ; B. S. C., 
Ord, 42, r. 15 ; Order as to Sheriff's Fees (1920). 

822. Right to poundage — Seizure must be law- 
ful.] — The claim of a sheriff to poimdage depends 


on the legality of the seizure. — ^B arker v. Dynes 
( 1832), IDowl. 169. ^ 

828. Poundage prescribed by statute— No 

right to exceed.] — ^The sheriff having taken j^>ods 
in execution under a fi* fa*t the proceeds of 
which are not sufficient to satisfy jutf.'s claim, 
cannot against him retain anything beyond the 

S ^undage allowed by 29 Eliz. c. 4 . — ^Buckle v, 
EWES (1825), 3 B. A C. 688 ; 5 Dow. Sc By. K. B. 
496 ; 3 L. J. 0. S. K. B. 106 ; 107 E. B. 888 ; 
subsequent , proceedings, 4 B. & C. 164. 

324. Though not indorsed on writ.]— 

—By 7 Will. 4 & 1 Viet. c. 66, a sheriff may, under 
a fi. fa., levy the amount of his fees authorised by 
these statutes, though not indorsed on the writ, 
& he need not specify the amount of such fees in 
his return. — Curtis v. Maynb (1842), 2 Dowl. 
N. S. 37 ; 7 Jur. 164. 

Annotali&M R«fd. Withers v. Parker (i860). 6 Jur. N. S. 
1033 ; Sneary r. Abdy (1876), 1 Ex. D. 299. 

826. Unaffected by regulations as to fees.] 

-The sheriff’s right to poimdage is not affected 
by 7 Will. 4 & 1 Viet. c. 56, or the table of fees 
made under it. — Davies v. Griffiths (1838), 4 
M. Sc W. 377 ; 7 Dowl. 204 ; 1 Horn Sc H. 339 ; 
8 L. J. Ex. 70 ; 3 J. P. 531 ; 2 Jur. 1045 ; 150 
E. B. 1475. 

Annotations Pllklufirton v. Cooke (1847), 16 M. &W. 

615 ; \Vrlfirhtup v. Greenacre (1847), 10 Q. B. 1. 


g26. On money levied on attachment.]— 

The ct. directed the sheriff to refund his poundage 
which he had retained out of money levied upon 
an attachment for non-payment of money ; there 
being no practice to warrant it ; Sc referred him 
to his action if he were supposed to have a right to 
it under 23 Hen. 6, c. 9. — B. v. Palmer (1802), 2 
East, 411 ; 102 E. B. 426. 

327. .] — The sheriff cannot be re- 

quired to pay into ct. money levied under an 
attachment, but he is not entitled to his poundage 
on the sum levied. — ^B. v. Devon (Sheriff) (1834), 
3 Dowl. 10 ; 

323. Execution of writ of capias ad satis- 

faciendum — Poundage received from defendant.] — 

A sheriff has no right to take poundage from deft., 
on the execution of a writ of ca, sa. — Hayley v. 


of a special contract with the party 
employing him. — Northern Trusts 
Oo. V. Buie (1916), ,34 W. L. R. 285 ; 
10W.W.R.624.— CAN. 

d. Lfoalitv of deed of deputation ,] — 
A deed of deputation by which high 
sheriiEs appoint a sub-sherlil 8c which 
provides that the first £2.400 received 
by the sub^heilil for fees in the office, 
are paid to the high sheriils. then the 
surplus, if any, to the extent of £800. 
to tnesub-sheriir as salary, 8c the further 
surplus. If any, to the high sheriifs. 
is not Illegal, nor in violation of 12 
(3eo. 1, c. 4. — DRUMBiOND V. Ponder 
(1839). 1 1. Bq. R. 223.— IR. 

e. Needed to serve process — No fee 
paid.}— G amblx v. Barr (1910), 44 
LL. T. 204,— m. 

I. When sheriffs fees attadi , — 
Portion of duty abac.]— The sheriff’s 
fees attach when a portion of the duty 
has been done. A be is in no default 
but stands ready to perform the remaln- 
ii» part when required without 
adaitloDal fee. — Watah v. Cormack 
(1850). 3 NflcL L. R. 158.— NFLD. 

• .1— Hartebtd.Warbxn 

A U>. (1850), 8 Nfld. L. R. 158.— NFLD. 

h. RUdd of fudge to flar fees,\- 
All that a judge can do by order under 
Sheriffs Aj^ 1883. s. 18. is to fix. In 
respect of any matter which bas not 
be^ inwvided for under the scale of 
fees A SKumdage made under sect. 17 
of the Act, the amount of any foes 
which may be taken A received by 


the sheriff, or his officer, bailiff, or other 
Iiersons employed by him . — lie Beale 
V, Tihema Tb Had. Ex p, Auckiand 
(Sheripf) (1906). 26 N. ZITL. R. 184. — 


PART VI. SECT. 2. SUB-SECT. 1. 

k. Ttight to poundage — Notice to 
withdraw given.]— S ichel v. Witt- 
KOWSKT (1862). 1 W. A W. 394.— AU8. 

l. On compromise — After ad- 
vertisement.] — .* if a sheriff is 

entitled to poundage on a compromise 
after advertisement, but before sale. — 
Gates v. Crooks (1834), 3 O, 8. 286.— 
CAN. 

m. .) — ^Where an execu- 

tion against land^ was put into a 
sheriff’s hands before the return day. 
but it was not shown that the sheriff 
did anything upon it A pltf. A deft, 
compromised : — Held : shorifl was not 
entiued to poundage on such execution 
although deft, h^ hmds within this 
district which might have been taken 
upon such writ A sold. — LBBBfiNa v. 
Haoerman (1886), 5 O. S. 88. — CAN. 

n. IrW on estredted re- 

eognisanee,] — ^Wnere on a levy on an 
estreated recognisance, the Crown 
discharges the estreat on payment of 
the sheriff’s fees, the ibariff is entitled 
to poundage.— R. v. vinnino (1839), 
3 Ont. Dig. 6006.— CAN. 

o. Coroner,] — A ooronei is 

not entitled to poundage on an attach- 
ment against a sheruL— Re Duchiak 


(1845). 2 U. C. R. 118.— CAN. 

p, Refusal of sheriff to take. 

hcdl — Unless deft, secured sum for 
poundogc. l—Doft. being In gaol on a 
ca. sa. offered bail for the limits to the 
sheriff, who refused to talco such ball 
imless deft, paid or secured, in addition 
to the usual gaol fees A charges for the 
limit bond, a certain sum for poundage, 
on the demand for which deft, was in 
custody, whereupon one of the ball gave 
bis promissory note to the sheriff for 
his poundage : — Hdd : the sheriff bad 
no light to exact such a note for pound- 
age. or to claim any poimdage on the 
execution in such olrcumstanoes. — 
Roberts v. Watson (1847), 5 N. B. R. 
(3 Kerr) 414.— CAN. 

q. Sheriff mud levy, sell, 

receive dt pay over.] — Under 16 Geo. 
3. c. 1, P. E. Island, the sheriff is 
allowed poundage ** lor levying, paying 
A receiving ” moneys under executions. 
Under this provision he must not only 
levy, but actually sell, receive. A pay 
over the purchase-money before he is 
entitled to poundage. — Cox v. Murphy, 
Cox V. Rick (1872), 1 P. E, L 412. — 
CAN. 


p. Apart from Judicature Or- 

dinance, f. 374.1— Jffo Murphy (1902), 
7 Terr. L. R. 271.— CAN. 


t. On void proceedings.] — 

Under Dominion Winding-up Act, 
there is but one winding-up order, A 
one date for the oommenoement of tee 
wludlng-up for the whole of Canada ; 
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Backbit (1880), 6 M. &; W. 620 ; 151 B. B. 262 ; 
svb nom, Hbly v. Backbtt, 8 Jur. 1196. 

329 , Writ returned non est Inventus.] 

— Magnay V. Monger, No. 221, ante. 

230 . Debt tendered before levy.] — A. 

being informed that a writ of fi, fa* was in the 
sheriff’s hands against him, sent a party to the 
house of the sheriff’s officer to whom the warrant 
had been delivered with a bank post bill & some 
country notes to an amount sufficient as he thought 
to discliarge the execution. On inquiry, however, 
the amount not being sufficient, the party returned 
to fetch the balance, leaving the bills & notes on 
the table, & in his absence the sheriff’s officer 
levied on the money left in his hands & claimed 
poundage thereon, which was paid under protest : 
— Held : this was a colourable levy ; the sheriff 
was not entitled to poundage & the ct. would 
order him to refund the sum he had so received. — 
Brun V* Hutchinson (1844), 2 How. & L. 43 ; 
13 L, J. Q. B, 244 ; svib nom. Benn v. Hutchinson, 
3 L. T. O. 8. 61, 108. 

Annotation: — ^Refd. Mortlmorc v. Crag? (1878), 3 G. P. D. 

216. 

231 . Money paid into court by sheriff — 

Right of court officials.] — The chief clerk is not 
entitled to poundage on money paid into ct. by 
the sheriff, under 43 Geo. 3, c. 46, s. 2. — Stewart 
V* Bracebridgb (1819), 2 B. & Aid. 770 ; 106 
B. R. 546. 

Annotation: — Folld. Huim v. Brine (1821), 0 Moore, C. P. 

124. 

832. .] — The clerk of the dockets is 

not entitled to poundage on money paid into ct. 
by the sheriff under 43 Geo. 3, c. 46, s. 2. — Hunn 
V. Brine (1821), 6 Moore, 0. P. 124. 

833. Where no writ venditioni exponas 

issued.] — Upon a capias utUujatum on mesne 
process under which the sheriff has seized & taken 
an inquisition, but there has been no venditioni 
exponas^ the sheriff is not entitled to poundage. — 
Graham V. Grill (1814), 2 M. & S. 294 ; 105 E. R. 
391. 

Annotation : — Folld. Colls v, Coates (1840), 11 Ad. & El. 826. 

234 . Though creditor disentitled to costs of 

action.] — ^Pltf. who recovere a debt not exceeding 
£20, although deprived of costs by force of County 
Court Acts, is nevertheless entitled to levy pound- 
age fees & expenses of execution, in addition to 
the sum recovered, under C. L. P. Act, 1852 (c. 76), 
s. 112. — Armitage V. Jessop (1866), L. R. 2 C. P. 
12 ; 36 L. J. C. P. 63 ; 15 L, T. 214 ; 12 Jur. N. S. 
903 ; 15 W. R. 130. 

.] — See, also, Execution, Vol. XXL, 

pp. 608--610, Nos. 1970-1987. 

Action to recover .] — See Sect. 5, post. 


Sub-sect. 2. — Crown Process. 

835. Poundage on debts collected.] — Sheriffs 
are not entitled to poimdage on money seized in 
the Crown debtor’s possession under an extent 
against him. Nor on money paid by the sureties 
of the Crown debtor who has been arrested on 
the Crown process in order to obtain the release 
of his person. Sheriffs have no authority, under 


the extent, as sheriffs to collect debts due to the 
Crown debtor ; & if they receive such debts, 
they cannot make it the ground of a charge for 
poimdage on the amount. — R. v. Villers (1820), 
8 Price, 687 ; 146^. R. 1304. 

.] — See, now. Sheriffs Act, 1887 (c. 65), 

s. 20 (1). 

836. Poundage on execution for fine.] — R. v. 

Wade (1681), T. Jo. 185; Skin. 12; 84 E. R. 
1209 ; stib nom, R. v, Webb, 2 Show. 166. 
Annotation .---Refd. R. v, Woolf (1819), 2 B. & Aid. 609. 

Two seizures for same debt — Poundage appor- 
tioned.] — See Execution, Vol. XXI., p. 611, 
Nos. 1995-1999. 

837. Writ of extent — On contract debt — Pound- 
age not leviable — ^Payable by the Crown.] — If on 

an extent issuing against the acceptors of bills 
of exchange drawn in favour of officers of the 
Crown, for public money received by the drawers, 
& remitted by them to the acceptor, for the pur- 
pose of levying the Crown’s debts, the drawers, 
after the execution of that process, take u{) & 
pay the bills, they are not liable to pay the sheriff’s 
poundage on the levy. The sheriff, having 
retained, under an order of the ct., a sum for 
poundage in his hands, will be ordered to restore 
it to the assignees of bkpt. acceptor’s estate : — 
SevMe : whatever be due to the sheriff for 
poundage, in such a case, should be paid by the 
Crown. — R. r. Freme (1815), 2 Price, 58 ; 146 
E. R. 21. 

838. .] — A sheriff has no right to 

levy costs or poundage or any incidental expenses, 
under an extent, on a simple contract debt ; 
neither has he, or the attorney for prosecutor of 
the extent, a right to receive any such costs, etc., 
under a compromise in consideration of staying 
proceedings, from deft., under duress of a seizme, 
if more than the precise debt be received by them 
under such circumstances they will be ordered 
to restore it, & to pay the costs of an application 
to the ct., for the purpose of obtaining the order. 
— R. V, Tidmarsh (1817), 5 Price, 189 ; 146 

E. R. 578. 

839. Levy of costs.] — The sheriff is en- 

titled to levy costs imder 43 Geo. 3, c. 99, on an 
extent against a collector of taxes ; & the sheriff’s 
poundage is included in the word charges, & may 
be levied ; & it is payable where the money is 
paid in, before a venditioni exponas has issued, 
although that proceeding is obviated thereby. 
But if the agent in the country, of the solrs. for 
taxes, have received any money from deft, as 
costs under the levy, or the sheriff have taken 
anything for extra costs as bailiff’s fees A: keeping 
possession, the ct. will order them to refund. — R. v, 
Collingridge (1816), .3 Price, 280 ; 146 E. R. 261. 

340 . Compromise of proceedings.]— 

R. V, Tidmarsh, No. 838. ante. 


Sub-sect. 3. — Retainer of Poundage. 

841. Right to retain poundage— Where restitu- 
tion of proceeds of execution ordered.] — B. v. 

Burrell (1731), Bunb. 305 ; 145 E. R. 682. 
Annotations : — ReM. R. v, Jetherell (1757), Park. 177 
11. V. Fry (1793), 2 Anst. 358. 


Jc any execution or distress put in 
low after the date of the winding-up 
Jplep Is void, Irrespeotlve of notice of 
tne winding-up order, in whatever 
provmpe the wfndlng-up order is made, 
« whether the execution or distress is 
put in force in that or any other pro- 
duce; & the BherilC can recover no 
iw or ohoiges or poundage in respect 
or such a void proceeding. — Be Pbo- 
PuoHBS Rook k Gravrl Co. (I0l»), 


25 W. L. R, 709 ; 14 D. L. R. 289 ; 18 
B. C. R. 376.— CAN. 

a. Ambiguity of vxjrds in 

rule ,] — Vina YAK Vasudkv v, RirctHE 
Stkuabt & Go. (1867), 4 Bom. O. G. 
139.— IND. 

b. .] — The sheriff is only 

entitled to poundage on sums levied ; 
so whore a seizure is wrongful & is 
withdrawn by direction of law, th© 


sheriff receives no poundage. — B ri- 
JRATAN V, JAYNARAIN (1910), I, L. R. 
37 Calo, 649.— IND. 

0 . Execution of writ of 

lewtri ,] — A sheriff is not entitled to his 
poundage under 12 Geo. 1, o. 4, for 
executing a writ of levari against a 
defaulting reoeiver & his suretlos who 
have become bound by rooogntsanco 
in tlie Ct. of Ch.— R, v, Phibbs (1849) 
16 L. T. O. S. 144.— IR. 
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Seci^ 2, — Poundage : Svb^aecta, 3 <£? 4. Seda. 3 <fc 
4 : Sub-aecta. 1 cfc 2.] 

842. Proceeds of sale payable into court.] — 

The sheriff selling under a venditioni exponas is 
not entitled to deduct anything, either for extra 
excuses or poundage, or to return such a 
deduction. 

He must make a return of the whole sum 
produced by the sale, when the ct. order it to be 
paid over, deducting poundage ; & he must 

move the ct. for any ex&a allowance to which he 
may be entitled. — R. v. Jones (1814), 1 Price, 
205 ; 145 E. B. 1378. 

843. .] — Where the amount of a 

I^vy ordered to be brought into ct., sheriff no 
right to detain his poundage. — King v. Birch 
(1843), 1 L. T. O. S. 291. 

844. Retention of surplus proceeds of 

execution — After Crown debt satisfied.] — Where a 
sheriff had retained for several years a sum of 
money in his hands, the balahce of the produce of 
effects of a Crown debtor seized by him A; sold 
imder an extent after the Crown debt had been 
satisfied, claiming himself a lien thereon for 
poxm^ge, etc., the ct. ordered that he should 
pay interest on the amount of such balance to 
the parties from whom he had withheld it, from 
the time when the ct. had determined, on a former 
occasion, that the claim of the sheriff was un- 
founded, notwithstanding which determination he 
had continued to keep the question before the 
ct. ; A that although the sheite shoul 1 not have 
made interest or any use or advantage of the 
money in the meantime, the ct. proceeding wholly 
on the ground of the injury done to the party 
entitled to it. — Ex p, Villers, R, v, Villers 
(1823), 11 Price, 675 ; 147 E. R. 509. 


Sub-sect. 4. — ^Amount op Poundage. 

See Sheriffs Act, 1887 (c. 55), s. 20 ; Order as 
to Sheriff’s Fees, (1920). 

845. Statutory specification of amount of 
poundage — Reasons for.] — Walden v, Vesey 
(1625), Palm. 399 ; Noy, 75 ; 81 E. R. 1142 ; 
aub nom. Walden v. Ursy, Lat. 51, 

Annotation : — Befd. Hcacott's Case (1693), 1 Salk. 330. 

Amount leviable in execution.] — Execution, 
Vol. XXI., pp. 608, 610, 611, Nos. 1969, 1988- 
1999. 

In distress — ^Double charges.] — See Dis- 
tress, Vol, XVIII., p. 366, Nos. 935. 


Sect. 3. — OTHER CHARGES. 

846. Expenses of sale — ^Right of sheriff to retain 
— ^From money deposited by Grown.] — sheriff 
cannot retain against the Crown a sum of money 
deposited by an agent of the Crown, to cover the 
expenses of a sale by auction of property seised 
under an extent, &> sold under a venditioni exponas, 
— R. V. Jones (1830), 1 Or. A J. 140 ; 9 L. J. 
O. S. Ex. 2 ; 148 E. R. 1366. 

In bankruptcy.] — See Bankruptcy, Vol. 

V., p. 822, Nos. 6981, 6982. 

847. Expenses of search.] — (1) Sernble : the 
proper title of affidavits in support of an attach- 
ment against a sheriff’s officer for extortionate 
charges on a fi, fa, is in the cause. 

(2) The officer is not entitled to charge as 
expenses, for search for detainers, or for discharge 
when on a fi. fa. the sum to be levied is paid at 
once. — ^Masters v. Lowther (1852), 11 C. B. 948 ; 
21 L. J. C. P. 130 ; 18 L. T. O. S. 257 ; 16 Jur. 374 ; 
138 E. R. 760. 

Annotationa : — Oenerally, Refd. Re Grubb, Ex v. SliUfl (1877), 

4 Ch. D. 521 ; Hoe v. Hammond (1877), 2 C. P. D. 300. 

848. Costs of taxation of charges.] — Butler 
V. Smith (1895), 39 Sol. Jo. 406. 

Costs of interpleader proceedings.] — See Inter- 
pleader. Vol. XXIX., pp. 479, 498-501, 505, 612, 
Nos. 296, 297, 501-531, 668, 669, 627, 628. 

Possession money .1 — See Execution, Vol. XXI., 
pp. 611, 612, Nos. 2000-2005. 

In bankruptcy proceedings.] — See Bank- 
ruptcy, Vol. V., pp. 822, 823, Nos. 6986-6993. 

Priority in Admiralty action — As against owner 
of ship.] — Admiralty, Vol. I., p. 225, No. 1510, 


Sect. d.—EXTORTION. 

Sub-sect. 1. — In General. 

See Sheriffs Act, 1887 (c. 55), s. 29 (2). 

849. What amounts to extortion — Remunera- 
tion lor work beneficial to debtor — At debtor’s 
request.] — Stevens v. Rothwbll, No. 857, post, 

850. Remuneration for extra duties.] — 

Pltf., a London attorney, sent a writ in a letter to 
a Dover attorney, who was also deputy constable 
or bodar of Dover Castle, in order to get it executed, 
& afterwards taxed the bill of the latter. 

The master having allowed 4s. for the warrant, 
&> 6s. Sd. for attending with it & instructing the 
officer to execute it, the ct. affirmed the taxation, 
though the fees were above those allowed by 
23 Hen. 6, c. 9. 

To bring the sheriff or his officer within the Act, 


PART VI. SECT. 2, SUB-SECTT. 4. 

d. Fixed on amount of compro- 
mise.] — Wktmorb V. McLkod (1860), 
10 N. B. R. (5 AIL) 534.— CAN. 


^ •. — — .J — ^Where property Is at- 
tached by the sheriff after Judgment, 
& the parties oome to a compromise 
before the sheriff sells any of such 
property, the sheriff is only entitled 
to poundage on the t ‘ ' 


to poundage on the amount reoelyed 
by the execution creditor In oom- 
promise of his daim. — Re Bombay 
Joint Stock Corpn., He Bombay 
(Shkbifp) (1869), 6 Bom. 0. C. 22,— 


f. Favn^i of debt in full after 
aUaehment but before saL;.)— Certain 
immovable property of deft, was 
attemhed in execution of a decree which 
bad been partly satisfied by the pro- 
ceed of a previous sale In execution. 
B^ore any proceedings for sale were 
taken under the attachment, deft, paid 
tbe balance Sc satisfied pltf.*s claim 
In full : — Held : the she^ was 
entitled to poundage upon the amount 
eo paid in satisfaction of tbe debt Sc 


satisfaction of the decree was ordered 
to be entered, & the attachment 
withdrawn, subject to the payment of 
such poundage. — Roychurn Dtjtt v, 
Ambrna Bibi (1876), 1. L. H. 2 Calc. 
385.— IND. 

g. Writ of extent — Sheriff entitled 
to poundage on aotual amount received 
by Crown.] — Upon an execution by 
extent, the sheriff Is only entitled to 
poundi^ upon the sum which actually 
comes to the hands of the Crown, 
although tbe writ was marked for a 
greater sum, A goods exceeding In 
value the sum levied were seizod. — 
H. V. Attken (1836), 2 Jo. Ex. Ir. 283. — 


h. Amount fixed in order of arrest,] 
— By H^es of 1875, r. 6, the sheriff is 
entitled to pounda^ on the amount 
for which an order to arrest has been 
made under Imprisonment for Debt 
Abolition Act, 1874, s. 15, if the arrest 
has been made, although the ivrit of 
arrest Is atterwards set aside. — 
Moffet V. Shears (1888), 6 N. Z. L. E. 
317.-N.Z. 


k. Fixed by percentage on money 
received .] — La Orange v. Marais 
(1909), 3 Buch. A. C. 54.— S. AP, 

PART VI. SECT. 8. 

l. Certificates of attendance.]— Vndet 
C. S. U. C. c. 31, 88. 105, 161 (4), the 
sheriff is entitled to charge only for 
such certificates of attendance as are 
demanded by the jurors. He cannot 
prepare them beforehand Sc ohaige, 
whether they are asked for or not. — 
Re Davidson (1863), 22 U. C. R. 405.— 
CAN. 

m. Commission.] — On tbe sale of 
goods by the sheriff the ot. has authority 
to authorise the payment of a oom- 
mission. — Re McDonald's Insolvent 
Estate (1860), 4 Nfld, L. R. 626.— 
NFLD. 

PART VI. SECT. 4, 8UB-SE0T. 1. 

n. ExtorHm lies against baiUiff only, ] 
— cotmt charging the landlord with 

a the goods for extortionate A 
charges, cannot be sustained, 



Past VI. — ^Fees, Poundage, and Other Charges. 


there must not be imposed on him any other duties 
beyond those to which he is liable in his official 
capacity (Lord Lyndhurst, C.B.). — ^Primrose v, 
Bradley (1834), 2 Cr. & M. 687 ; 4 Tyr. 995 ; 
3 L. J. Ex. 206 ; 149 B. B. 937. 

861. Payment under illegal execution.] — 

Deft, who has paid money to the sheriff under 
pressure of an illegal execution has a right to say, 
that it is extorted & not paid in discharge of the 
debt. — ^Baynton v. Seal (1844), as reported in 
8 J. P. 671. 


852. 


Remuneration for ineffective execu- 


tion.] — Holmes v. Sparkes, No. 861, post. 

863. Excessive possession money.] — It is 

extortion for a baUiff on a fi, fa. to charge costs of 
a second man in possession & of a valuation of the 
goods. — Halliwell v. Heywood (1862), 10 W. R. 
780. 

854. Clerical error of clerk.] — Sheriffs Act, 

1887 (c. 66), s. 29, imposes a penalty on any 
sheriff’s officer who takes or demands any money 
or reward under any pretext whatever other than 
the fees or sums allowed by the Act or any other 
Act.” 

Owing to a clerical error made by their clerk, 
a firm of sheriff’s officers claimed & received from 
an execution debtor a sum for poundage which 
was £3 in excess of the amoimt due : — Held : the 
sheriff’s officers were not liable in a penalty under 
Sheriff’s Act, 1887 (c. 65), s. 29, in respect of such 
unintentional overcharge.— Shoppee v. Nathan 
& Co., [1892] 1 Q. B. 245 ; 8 T. L. R. 209. 
Annotation; — Refd. Lee v. Daugor, Grant, fl892] 2 Q. B. 

337. 


856. Account greatly reduced on taxation.] 

— Sheriffs Act, 1887 (c. 55), s. 29 (2) (&), imposes 
a penalty upon a sheriff, under-sheriff, bailiff, 
or officer of a sheriff, if he “ takes or demands any 
money or reward under any pretext whatever 
other than the fees or sums allowed by or in 
pursuance of this or any other Act.” 

The sheriff’s officer having sold the goods as 
above mentioned was requested to send in to the 
official receiver an account of the sale. He sent 
in an account, in which he claimed to deduct from 
the proceeds of the sale certain amounts in respect 
of his charges of the execution. The official 
receiver thereupon requested him to bring in his 
charges for taxation, & he accordingly took steps 
to obtain taxation of such charges, which, however, 
was resisted by the trustee in bkpey., who had in 
the meantime brought an action for the penalty. 
Ultimately he obtained an order for taxation of 
his charges, & upon such taxation a largo amount 
of the sum claimed in his account was taxed off 
as excessive : — Held : (1) under the circumstances 
of the case the claim made by the sheriff’s officer 
in his account must be taken to have been made 
subject to & in contemplation of taxation, & did 
not amount to a taking or demand of money 
within the above-mentioned enactment, so as to 
render the sheriff’s officer liable to a penalty. 

(2) I am not prepared to say that the words of 
sect. 29 of the Act [Sheriffs Act, 1887 (c. 56)J 
are confined to demands made before the execution 
of the writ. I am disposed to think that there 
might be a wrongful demand within the sect, if a 
fraudulent or exorbitant demand was made after 
the execution of the writ (Esher, M.B.). — 
WooLPORD’s Estate Trustee v. Levy, [1892] 
1 Q. B. 772 ; 61 L. J. Q. B. 646 ; 66 L. T. 812 ; 56 


J. P. 694 ; 40 W. R. 483 ; 8 T. L. R. 492, C. A. ; 
affg., 7 T. L. R. 698. 

Annotations : — As to (2) Consd. Lee v. Dangar, Grant, 

[1892] 2 Q. Bt 337 ; Shoppee v. Nathan, [1892] 1 Q. B. 

245. Oenerallv, Refd. ite Thomas, Ex p, Middlesex, 

Sheriff, [1899] 1 Q. B. 460. 

856. Mistake of sheriff’s officer.] — Sheriffs 

Act, 1887 (c. 65), s. 29, imposes a i^enalty of 
£200 upon any sheriff’s officer who {inter alict) 

” takes or demands any money or reward under 
any pretext whatever, other than the fees or 
sums allowed by or in pursuance of this or any 
other Act,” or “ is guilty of any offence against 
or breach of the provisions of this Act ” : — Held : 
the penalty is infficted for the doing of an act in 
the nature of a criminal offence ; to constitute such 
an offence there must be a mens rea ; & a sheriff’s 
officer is not liable to the penalty if he makes an 
overcharge by mistake. 

It was argued that the seizure of the property 
of a debtor, without sale or valuation, is a satis- 
faction of the debt, to the extent of the amount 
which the property ultimately produces. It seems 
to me that that proposition is almost on the fa*ce 
of it untenable. How property can be a satis- 
faction of a debt at a time when the value of the 
property is not ascertained, but is to be ascer- 
tained at a subsequent time, is extremely difficult 
for me to imderstand. The proposition involves 
still greater difficulties, for it is obvious that, if 
the seizure of property is a satisfaction of the debt, 
the sheriff can go on further, & therefore he can 
never realise, he can never sell, & the satisfaction 
would be for an amount which could never be 
ascertained. The proposition is, thpefore, 
absolutely absurd as a working proposition for 
the business of life (Fry, L.J.). — ^Lee v. Dangar, 
Grant & Co., [1892] 2 Q. B. 337 ; 61 L. J. Q. B. 
780 ; 66 L. T. 648 ; 56 J. P. 678 ; 40 W. B. 469 ; 


8 T. L. R. 494, C. A. 

Annotations : — Apld. Mooro v. Brompton County Co\ut 
(1893), 62 L. .T. Q. B. 498 ; Madeley v. Greenwood (1897), 
42 Sol. Jo. 34. Refd. Baa^e r. Whitehead, 118921 2 
Q. B. 356 ; Shoppee r. Nathan, [1892] 1 Q. B. 245 ; lie 
Thomas, Ex p, ^liddlesex, Sheriff, [1899] 1 Q. B. 460 ; 
He A Debtor, Ex p. Smith, 11902] 2 K. B. 260. 
Extortion by violence.] — See Criminal Law, 
Vol. XV., p. 942, No. 10400. 


Sub -SECT. 2. — Remedies. 

See Sheriffs Act, 1887 (c. 55), s. 29 (2). 

857. Under Act authorising levy.] — In an 
action by the assignees of bkpt., founded on the 
statute 29 Eliz. c. 4, against a sheriff for extortion, 
on executing a levari facias issued out of the Ct. 
of Exch. for a Crown debt ; — Held : that statute 
applied only to cases between party & party, & 
pltf.’s remedy was under Estreate Act, 1717 (c. 15), 
which gives the sheriff poundage, in cases whpe 
the debt is due to the Crown, previously to which 
he was not entitled to such poundage, except under 
orders issued by that ct. It seems that the 
taking a remuneration by the sheriff for extra 
expenses incurred in dividing the property of 
bkpt. into lots, at his request in order that it might 
sell to greater advantage, does not amount to an 
extortion. — Stevens v. Rothwell (1821), 3 
Brod. & Bing. 143 ; 129 E. R. 1237 ; svb nom, 
Stephens v. Rothwell, 6 Moore, C. P. 338. 

858. Action for debt — Though no evidence that 
money received.] — Jons v, Pbrchard, No. 61, ante. 


for the charge of extortion lies only 
against the bailiff who reoelv^ the 

uf a ' 

J. — VOL. XU. 


o. Court will order refund of money 
extorted under pressure of wrU — Wim 
interest thereon .) — Under pressure of a 
writ, a sheriff extorted moneys from 


the execution debtor. The ct. ordered 
him to refund the money, with Interest 
at £6 percent. — Creed v. Creed (1841), 
4 I. Eq. R. 299 ; FI. & BT. 396.— -IR. 


K 
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Sect. 2. — Dutieaand liabilUiea of old alieriff. Sect. 3.] 

884. Anon. (1732), 2 Bam. K. B. 158 ; 

94 E. B. 420. 

Liability for escape.] — See Nos. 399-403, 

ante. 

885. Delivery of writ ol supersedeas.] — An 

action on the case for negligence lies against an 
ex-sheriff for omitting to deliver to the new sheriff 
a writ of supersedeas, by reason of which pltf. was 
taken in execution. — Calthrop v. Phillips (1677), 
2 Mod. Bep. 217 ; 86 E. B. 1035. 

Return of the Writ — ^After expiration of term of 
office.] — See Execution, VoL XXI., p. 455, Nos. 
377-383. 


Sect. 3.— RIGHTS AND UABIUTIES OF NEW 
SHERIFF. 

886. Title to fees — ^Extent made by old sheriff.] 

— Empson V. Bathrust (1622), Win. 21, 50 ; 
Hut. 52 ; 124 E. B. 43. 

AnnoUUion : — ^Befd. Giles v, Grover (1832), 9 Bin^r. 128. 


887. Right In respect of goods seized by old 
sheriff — Goods not sold.] — ^Where a sheriff does not 
sell goods seized by him under a testatum fi. fa. 
before he leaves office, & the new sheriff distrains 
him that he sell the goods seized, on a motion 
afterwards to increase issues the ct. will allow him 
to be distrained for the amount of the debt directed 
to be levied, & a further sum to cover pltfs.’ costs 
consequent on the delay, as well as those of the 
application. The rule for this purpose is absolute 
in the first instance. — Nowell v. Underwood 
(1836), 5 Dowl. 229 ; 2 Har. & W. 300. 

Annotation Refd. Monins o. Smith (1841), 6 Jur. 294. 

888. Liability — For tort of predecessor.] — 
Bessey V. Olliot & Lambert, No. 668, ante. 

889. For escape of prisoner — ^Prisoner per- 

mitted to go at large.] — Bryant v. Carroll, No. 
93, ante. 

890. Non return of writ — Proof of liability 

— ^Erasure of old sheriff’s name & substitution of 
new.] — ^Whitehouse v. Atkinson, No. 744, ante. 

Writ not transferred by predecessor.] — 

See Execution, Vol. XXI., p. 455, Nos. 382, 383. 


mnst be considered in office at ttie 
return of the writ, & liable upon the 
return made. — Ross v. McMautin 
(Sheriff) (1850), 7 U. C. R. 179.— CAN. 

o. Sheriff leavinff office before sale 
under writ of fieri facias — Liability on 
rule moved six months afterwards .] — 
A fi. fa. was put into a sheriff’s hands, 
imder which he levied on real estate, 
wWch was sold in Apr. 1859. The 
sheriff went out of office a few days 
before the sale. A rule caJlin^r upon 
him to hand over the fi. fa. to the 
present sheriff, moved more than six 
months after his going out of office, 
was refused. — Levy v . Lawson (1860), 
9 N. B. 11. (4 All.) 601.— CAN. 


PART VII. SECT. 8. 

887 i. Riyht in respect of poods 
seized by old sheriff — Goods not sold .] — 
Riley v . Niagara District Bank 
(1866), 26 U. C. R. 21.— CAN. 

889 i. Liability — For escape of pri- 
soner '-Prisoner permitted to go at 
large. . —On the death of a sheriff, his 
deputy Is charged with the oxeoution 
of his office until a new sheriff is 
appointed, & he must assign over by 
indenture os well the debtors on the 
limits as those in custody ; & a new 
sheriff is not liable for tho escape of 
a debtor on the limits at the time of 
his appointment, without such assign- 


ment. — McPherson e. Hamilton 
(1837), 6 0. S. 490.— CAN. 

p, .] — If the prisoners 

be delivered by the old sheriff to the 
new within the gaol, with the writs 
under which they are detained, & the 
new sheriff does not require an inden- 
ture, he shall bo chargeable in case of 
an escape after such delivery. — Power 
V. Johnson (1842), 4 N. B. R, (2 Kerr) 
43.— CAN. 

q. Deed by s^iccessor in office — 
Whether valid.] — Semble : a deed by 
the successor of the shorifl who made 
the sale, is good under 27 & 28 Vlct. 
c. 28, B. 43. — Bell v. McLean (1868), 
18 C. P. 416.- CAN. 


SHIFTING USE. 

See Perpetuities; Real Property and Chattels Real; Settlements; Wills. 


SHIP-BROKER. 


See Shipping and Navigation, 
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„ Master and Ser- 
vant. 
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Unions. 
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„ Prize Law. 
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Part I. — In General. 


Note. — The folloicing are the Merchant Shipping 
Acts, at present in force : — The Merchant Shipping 
Act, 1894 (c. 60), The Merchant Shipping Act, 1897 
(c. 59), The Merchant Shipping (Liability of Ship- 
owners) Act, 1898 (c. 14), The Merchant Shipping 
(Mercantile Marine Fund) Act, 1898 (c. 44), The 
Merchant Shipping (Liability of Shipowners & 
Others) Act, 1900 (c. 32), The Merchant Shipping 
Act, 1900 (c. 48), The Merchant Shipping Act, 
1907 (c. 52), The Merchant Shipping (Seamen*s 
Allotment) Act, 1911 (c, 8), The Merchant Shipping 
(Stevedores d: Trimmers) Act, 1911 (c. 41), The 
Merchant Shipping Act, 1911 (c. 42), The Merchant 
Shipping (Certificate's) Act, 1914 (c. 42), T'he 
Merchant Shipping (Convention) Act, 1914 (c. 50), 
The Merchant Shipping (Salvage) Act, 1916 (c, 41), 
The Merchant Shipping {Wireless Telegraphy) Act, 
1919 (c. 38), The Merchant Shipping (Amendment) 
Act, 1920 (c. 2), The Merchant Shipping (Scottish 
Fishing Boats) Act, 1920 (c. 39), The Merchant 
Shipping Act, 1921 (c. 28), The Merchant Shipping 
(Armndment) Act, 1923 (c. 40), The Merchant 
Shipping (Equivalent Prwisions) Act, 1925 (c. 37), 
The Merchant Shipping (International Labour 
Conventions) Act, 1925 (c. 42). They are referred 
to respectively throughout the Title as 1804 Act, 
1897 Act, 1898 Act (c. 14), 1898 Act (c. 44), 1900 
Act, 1906 Act, 1907 Act, 1011 Act (c. 8), 1911 Act 
c. 41), 1911 Act (c. 42), 1914 Act (c. 42), 1914 Act 
(c. 50), 1916 Act, 1919 Act, 1920 Act (c. 2), 1920 
Act (c. 39), 1921 Act, 1923 Act, 1925 Act (c. 37), 
1925 Act (c. 42). 


Sect. 1.— THE MERCHANT SHIPPING ACTS. 

Sub-sect. 1. — In General. 

Use of illegal colours.] — See Admiralty, Vol. I., 
p. 156, Nos. 642-614. 

Concealment of British character.] — See A[)- 
miralty, Vol. 1., p. 156, Nos. 646, 647. 


Sub-sect. 2. — Application to Foreigners. 

1, Vessel within jurisdiction.] — (1) A foreigner 
cannot set u]) against a British \'cssel w ith which 
she lias been in collision the British vessel’s 
violation of British statute law on the high seas, 
for the f(?reigner could not hereelf be bound by 
it, as it is beyond the power of the legislature to 
make lailes applicable to foreign vessels beyond 
British watei*s. The rights & merits of a case may 
be governed by a different law from that apiilicable 
to the fonn of remedy & procedure. 

The Z olive re in was to blame for this collision in 
having continued to stiil too close to the other 
light vessel, & so occasioned the light of the Pet 
to be obscured (Dr. Lushington). 

(2) The laws of Great Britain affect her own 
subjects everywhere — foreignere only when within 
her' own jurisdiction (Dr. Lushington). 

(3) As between a British & foreign ship on the 
high seas, the general maritime law must be the 
nde of the ct. In such a case British ship not 
bound by her own municipal law. — The Zollve- 
REIN (1856), Sw. 96 ; 27 L. T. O. S. 160 ; 4 W. R. 
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Sect, I. — The Merchant Shipping Acte: Svb-eedt.i. 
Sect, 2.] 

656 5 166 E. R. 1038 ; sub nom. The Zolvebein, 
2 Jut. N. S. 429. 

to (I) Apld. The Wild Ranger (1862), 
/,• ?,?.*•- Dambe, [1901] 2K. B. 679. 

■ Z* (2) Apia. Cope V. Doherty (1858), 4 K. & J. 367. 

RPoSS?; Iron Screw Collier Co. t>. Schurmanns 

^ ’ Adam v, British & Foreto 

Q. B. 430 ; Davidsaon v. Hill. [1901] 
2 K. B. 606 ; The Wilhelmina. [1923] P. 112. Befd. The 
Johannes (lyO), Lush. 182 ; The Amalia (1863), Brown. & 
Liuh. 151 ; R. v. Keyn (1876). 2 Ex. D. 63. As to (3) Apld. 

® The Halley (1867), 

Xk« « j9l, ^ Jqj, 3* 

2. Uen of master — Application of lex 

fori.] — (1) In a suit by a foreign master against 
the freight ^ for his wages, the question whether 
the freight is liable is a question of remedy & not 
of contract, & is therefore to be determined by 
the lex fori, 

(2) A statute general in terms & intended for 
the protection of navigation applies to foreign 
vessels witliin British waters. 

Merchant Shipping Act, 1854 (c. 104), s. 191, 
not^thstanding s. 109, extends to the masters of 
foreign ships, &; gives them a remedy against ships 
& freight for their wages. — The Milford (1858), 
Sw. 362 ; 31 h. T. O. S. 42 ; 4 Jur. N. S. 417 ; 
6W. R. 554j 166 E. R. 1167. . 

^ Consd. The Jonathan Goodhue 
(1859). few. 524. FoUd. The Tafirus, [1903] P. 4 4 . Consd. 
ni?® ^^^23] P. 102. As to (2) Dbtd. & Distd. 

Ihe Halley (1867). L. R. 2 A. & E. 3. (See L. R. 2 P. C. 
193.) Apld. R. V. Stewart, [1899] 1 Q. B. 9( i. Consd. 

UUOl] 2 K. B. 5/9. Re!d. The Nina (1867). 17 L. T. 391. 
Omerally, Mentd. Salt Union v. Wood (1893), 41 W. R. 

T”. •] — In proceedings in rem 

by the foreign master of an Argentine vessel in 
an English port, the claim of the master consisted 
of (a) wages as supercargo, & afterwards as 
master ; (6) disbursements whilst acting as super- 
cargo, A afterwai’ds as master. On the question 
of priority as against a mtgee. intervening : — 
Held : though by the lex loci the master could only 
claim his wages & disbursements for the last 
voyage as a “ privileged debt ” in priority to the 
mtgee., the question was one of remedy, & thcre- 
f ore the lex fori applied, under which, by reason 
of the maritime lien conferred by 1894 Act, s. 167, 
he could claim, in priority, the whole of his wages 
& disbursements whilst master. Ho was also 
entitled to add thereto his wages as a seaman 
wliilst acting as supercargo, & such disbursements 
as he had then made by way of advances to the 
crew on account of their wages. — The Tagus 
[1903] P. 44 ; 72 L. J. P. 4 ; 87 L. T. 598 ; 19 
T. L. R. 82 ; 9 Asp. M. L. O. 371. 

AnnoUitions :—Cojiad. The Petoue, [1917] P. 198- The 
Colorado, [1923] P. 102. 

statute lor protection of navigation — 

General in terms.] — The Milford, No, 2, ante. 

6. Collision — Umlted liability of owner .1 

—The Atlas (1846), 2 Wm. Bob. 602 ; 6 Notes 
of Cases, 50 ; 7 L. T. 648 ; 166 E. B. 845. 
Annotation: — Befd. The Velasquez (1867), L. R. 1 P. C. 491 , 

6. - — ,] — Where a British ship 

da^ges a foreign ship by a collision within the 
dis^ce of three miles from the shore of the 
Umted Kingdom, - the provisions of Merchant 
Shipping Act, 1864 (c. 104), limiting the liability 
of the owner to the value of the ship, apply. — 
M COLLIEB Co. V, SCHURMANNS 

(1860), 1 John, & U. 180 ; 29 L. J. Ch 877 • 4 
L. T. 138 ; 6 Jur. N. S. ^3 ; 8 W. B 732 • 1 
Mar. L. C. 60 ; 70 E. B. 712 , w. w. /d.4, i 

Lush. 410. Conid. Call v, Papayaxml, The Amaifsi [ilea)* 


1 Moo. P. C. C. N. 8. 471 ; R. r. Keyn (1876), 2 Ex. D. 
63. Retd. The Wild Ranger (1862), Lush. 563 ; The 
Northumbria (1809), L. R. 3 A. & E. 6. 

7 . Pilotage.] — The British Legislature 

no authority over foreign vessels on the high 
seas out of British jurisdiction, but may impose 
any conditions on foreign vessels entering a British 
port, & consequently an obligation on foreign 
ships inward bound to take a pilot at a convenient 
station beyond three miles from the British shore. 
— The Annapolis, The Johanna Stoll (1861), 
Lush. 295 ; 30 L. J. P. M. & A. 201 ; 4 L. T. 417 ; 
1 Mar. L. C. 69 ; 167 E. R. 128. 

Amiotaiions : — Cousd. R. v. Keyn (1876), 2 Ex. D. 63, 
Befd. General Steam Navigation Co. v. British & Colonial 
Steam Navigation Co. (1869), L. U. 4 Exch. 238 ; The 
Lion (1869), L. R. 2 P. C. 525 ; The Woburn Abbey (1869), 
38 L. J. Adm. 28 ; Tho Princeton (1878), 3 P. D. 90 ; 
The Servla, The Corinthia, [1898] P. 36. 

8. Application to vessels in Solent.] — T he 

Saxonia, The Eclipse, No. 13, •post 

9. Unauthorised engagement of seamen.] 

— The prohibition contained in 1894 Act, s. Ill, 
against unauthorised persons engaging seamen to 
be entered on board any ship in the United 
Kingdom, applies where the ship for which the 
seamen arc engaged is a foreign ship. 

The fine imposed by sect. Ill of that Act for 
its contravention is a punishment for an ofl’ence, 
& is not recoverable as a civil debt. — R. v. 
Stewart, [1890] 1 Q. B. 961 ; 80 L. T. 600 ; 63 

J. P. 547 ; 47 W. R. 4 15 ; 8 A^p. M. L. C, 534 ; 
snb nom. R. v. Stewart, Ex p. Olsen, 08 L. J. 
Q. B. 582 ; 15 T. L. R. 308, I). C. • 

Annotations : — Consd. Poll v. Dambe, [1901] 2 K. B. 579 ; 

The Tagus, [1903] P. 44. 

10. Enticing seaman or apprentice to 

desert.] — By 1894 Act, s. 230 (1 ) “If a i)erson by 
means whatever persuades or attempts to persuade 
a seaman or api^rcntice ... to desert from his 
ship “ he shall be guilty of an olYence ; — Held : 
this sect, applies only to British sliips, & does not 
make it an otTence to persuade a seaman to desert 
from a foreign ship lying in a port in this country. 
—Poll v. Dambe, [J90J] 2 K. B. 579 ; 70 J.. J. 

K. B. 721 ; 84 L. T. 870 ; 65 J. 1>. 774 ; 50 W. R. 
28; 17 T. L. R. 590; 45 Sol. Jo. 618; 9 Asp. 
M. L. C. 220, D. C. 

Annotation : — Beid. The Tagu.s, [1903] P. 41. 

11. “Crimping'' — Foreign vessel arriving 

in this country.] — Notwithstanding the dilTerence 
in language, the provisions of 1894 Act, s. 219, 
are the same as those of Merchant Seamen 
(Payment of Wages A Rating) Act, 1880 (c. 16), 
s. 0, & therefore, whci'e an Order in Council 
under Merchant Seamen (Payment of Wages & 
Rating) Act, 1880 (c. 16), declared that the pro- 
visions of Mercliant Seamen (Payment of Wages & 
Rating) Act, 1880 (c. 16), s. 5, relating to “ crimp- 
ing ” should apply to ships of a foreign country, 
those provisions have elTect as if the ships of that 
country were British ships arriving, about to 
arrive, or whicli had arrived at the end of their 
voyage. — R. v. Abrahams, [1904] 2 K. B. 859 ; 
73 L. J. K. B. 972 ; 68 J . P. 546 ; 8uh 7iom. 
Board of Trade (Solicitor) v. AbrahaJis, 
91 Jj. T. 493 ; 20 T. L. R. 684 ; 10 Asp. M. L. C. 5 ; 
20 Cox, C. C. 715, D. C. 

12. Vessel without Jurisdiction — Application of 
general maritime law — As between British & 
foreign ships.] — The Zollverein, No. 1, ante. 

13. .] — (1) Merchant Shipping 

Act, 1854 (c. 104), has no local application to the 
Solent, & does not alTect foreign vessels there. 

(2) Where a British & a foreign shij) meet in 
the high seas, Merchant Shipping Act, 1864 
(104), does not apply, but only the rules of the sea. 
— ^Thb Saxonia, The Eclipse (1802), Lush. 410 ; 
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& -A. 201 ; 6 L. T. 6 ; 8 Jut, N. S. 316 ; 
10 W. B. 431 ; 1 Mar. L. C. 192 ; 167 B. B. 179 ; 
ajw nom. Hamburgh American Steam Navigation 
Co. V. North op Scotland Banking Co., The 
Eclipse, The Saxonia, 16 Moo. P. 0. C. 262, P. C. 
Anno^i(m8 to (l) Consd. The WUd Ranaror (1862). 

Li^. : The Amalia (1803), Brown. & Lui£. 151 ; R. 
W ^ Reid. The Industrie 

Fanny M. CarvUl (1875), 

13 App. Cas. 455, n. 

14 , Collision.] — The Zollverein, No. 1, 

ante. 

16. .] — The Blackpriar v. The 

Rumena (1856), 5 L. T. 240. 

^ Limited liability of owner.] — 

Merchant Shipping Act, 1854 (c. 104), sa. 504, 614, 
limiting the damages to be recovered in case of 

collision by reference to the value of the vessel 

doing the injury & her freight, do not apply to a 
coUision on the high seas between foreign ships, 
of which the owners are foreigners. — Cope v. 
Doherty (1858), 2 De G. & J, 614 ; 27 L. .T. Ch. 
600 ; 31 L. T. O. S. 307 ; 4 .Tur. N. S. 699 ; 6 

W. R. 696 ; 44 E. R. 1127, L. J J. 

An^^iona : — Elzpld. General Iron Screw Collier Co. v. 
Schurmanns (1860), 1 John. & H. 180. Distd. The 
Annapolis. The Johanna Stoll (1861), Lush. 295. Apld. 
Jho Wild R^ger (1862), Imsh. 553. Consd. Call v. 
Papayanni, The Amalia (1863). 1 Moo. P. C. C. N. S. 471 : 
n.v. Keyii (1876), 2 Ex. D. 63 ; Davidson v. Hill, [1901] 
Burns v. Chapman (1858). 5 C. B. 
(1860). Lush. 182 ; Tho Victor 
Bambe, [1901] 2 K. B. 579 : 
The Wllhelmlna, [1923] P. 112. 

17. .] — The owners of a foreign 

ship found to blame for a collision on the high seas 
with a British ship are not entitled to limited 
liability under Merchant Shipping Act, 1854 
(c. 104), s. 504.— Tub Wild Ranger (1862), Lush. 
553 ; 1 New Rep. 132 ; 32 L. J. P. M. & A. 49 ; 
7 L. T. 725 ; 9 Jur. N. S. 134 ; 11 W. R. 266 ; 1 
Mar. L. 0. 275 ; 167 E. R. 249. 

^^^t^ionaj^Conad. Call v. Papayanni, The Amalia 

(1863), 1 Moo. C. C. N. S. 471. Apld. The Leon (1881), 
Tho Nevada (1872), 27 L. T. 720 : 
Davldsson V. Hill. [1901] 2 K. B. 606. Mentd. Sub-Marine 
Telegraph Co. v, Dickson (1864), 15 C. B. N. S. 759. 

18* .] — Merchant Shipping Act 

(Amendment) Act, 1862 (c. 03), s. 54, provides, 
that the owners of any ship, whether British or 
foreign, sliall not, in cases where all or any of the 
certain events specified in the sect, of the Act 
occur, be answerable in damages in respect to 
loss of life or personal injury, cither alone or 
together with loss or damage to ships, boats, 
goods, merchandise, or other things, to an aggre- 
ga^^ amount exceeding £15 for each ton of their 
ship ^s tonnage, nor in respect of loss or damage 
u goods, merchandise, or other things, 

whether there be in addition loss of life or personal 
injury or not, to an aggregate amount exceeding 
to to each ton of the ship’s tonnage ; such tonnage 
to be the registered tonnage in the case of sailing 
ships, .3c in the case of steamships the gross ton- 
nage, without deduction on account of the engine 
• when a collision takes place on 
tne high seas between a British & a foreign vessel, 
the ei^tment applies equally to British & foreign 
ve^ls.— G ail v. Papayanni, The Amalia (1863), 

1 Moa P. 0. 0. N. S. 471 ; Brown. & Lush. 151 ; 2 
New Rep. 633 ; 32 L. J. P. M. & A. 191 ; 8 L. T. 

lo' 5 12 W. R. 24 ; 1 Mar. 

L. C. 359 ; 15 E. R. 778, P. C. 

(1863), 3 New Rep. 217. 
^ L. R. 1 Q. B. 115 ; The Halley 

(1868). L. R. 2 P. 0. 193 ; The Normandy (1870), L. R. 


3 A. & E. 152 ; The Fanny M. CarvUl (1875), 13 App. Cas. 
465, n.; The Sisters (1876), 32 L. T. 837 ; Tho Karo 
(1887), 13 P^D. 24. Mentd. Ellis v. McHenry (1871), 
L. R. 6 C. P. ?28 ; James v. L. & S. W. Ry. (1872), L. R. 
7 Exoh. 187. 


19. — I .] — The owners of a foreign 

vessel, which is found to blame for a collision with 
an English vessel beyond British jurisdiction, are 
entitled to have their liability limited under 
Merchant Shipping (Amendment) Act, 1862 (c. 63), 
s. 54. — The Albert (1863), 3 New Rep. 217. 

20. Presumption of fault.] — In a 

case of collision outside the territorial waters of 
the United Kingdom, a point, raised on behalf of 
defts., that the statutory presumption of fault 
created by 1894 Act, s. 419 (4), did not apply in 
the case of a foreign ship, & that such ship could 
not, therefore, be held to blame for a breach of 
art. 16, unless the ct. should be of opinion that the 
bre^h of the regulation in fact contributed to the 
collision, was not decided, deft.’s ship being found 
to blame upon the facts. — The Koning Willem I, 
[1903] P. 114 ; 72 L. J. P. 28 ; 88 L. T. 807 ; 9 
Asp. M. L. C. 425. 

See^ now^ 1894 Act, sects. 419, 424 ; Sea Regula- 
tions, 1910, &, generally. Part XII., Sect. 3, post. 

21. Pilotage.] — The Annapolis, The 

Johanna Stoll, No. 7, ante. 


Sect. 2.— DEFINITIONS. 

See 1894 Act, s. 742. 

22. Ship — Within Merchant Shipping Acts — 
Vessel navigated exclusively on river — Propelled by 
sails & oars.] — A Trinity House lighter, which is a 
vessel propelled by sails as well as oars, but is 
exclusively employed in the navigation of the 
river Thames & never goes to sea, is not a “ ship ” 
within Merchant Shipping Acts. — The C. S. 
Butler (1874), L. R. 4 A. & E. 238 ; 31 L. T. 549 ; 
23 W. R. 113 ; 2 Asp. M. L. C. 408. 

23. Not propelled by oars.] — 

A vessel which is not propelled by oars is not the 
less a “ ship ” within Merchant Shipping Act, 
1854 (c. 104), because she is navigated only on 
a tidal river. — Corbett v. Pearce, [1904] 2 K. B. 
422 ; 73 L. J. K. B. 885 ; 90 L. T. 781 ; 08 J. P. 
387 ; 20 T. L. R. 473, D. C. 

Annotation .-—Reid. ChlBlctt v. Macbeth, [1909] 2 K. B. 811. 

24. Launch.] — A vessel not regis- 

tered under Merchant Shipping Act, 1854 (c. 104), 
s. 18, is a ship within that Act. 

I am disposed to consider that a sliip, in tho 
imperfect state of a launch might be included 
under this provision (Sir Robert Phillimore). — 
The Andalusian (1878), 3 P. D. 182 ; 17 L. .1. P. 
65; 39L.T. 204; 27 W. R. 172 ; 4 Asp.M. L.C.22. 

25. Dredging hopper — Moved by 

towing.] — A hopper used for dredging purposes, 
not fitted with oars or other means of propulsion, 
& generally moved by towing, is a “ ship ” within 
Merchant Shipping Act, 1854 (c. 104). — The Mac 
( 1882), 7 P. D. 126 ; 61 L. J. P. 81 ; 46 L. T. 907 ; 
4 Asp. M. L. C. 655, C. A. 

Afinotaiions : — Consd. Tho Gas Float Whltton (No. 2), 
[1896] P. 42. Polld. The Mudlark, [1911] P. 116. Apld. 
The Harlow, [1922J P. 175. Reid. The Fulham (1899), 
81 L. T. 19 ; Poole Harbour Comrs. v. Pike (1901), 17 
T. L. R. 251 ; Corbett v. Pearce, [1004] 2 K. B. 422 ; 
Merchants* Marino Insoe. v. North of England Protecting 
& Indemnity Assoon. (1926), 42 T. L. R. 724. 

26. .] — A hopper bai^c, 

with a rudder &> other gear, used for dredging 
purposes, but with no means of propulsion, & 


PART I. SECT. 2. 

a ** ^c®nian.l — Swinbhammkr t 
(1805), 27 N. S. R. (16 R. & Q.’ 


J.— VOL. XLI. 


b. .) — ^The word ** seaman** as 

used in s. 2 of the Merchant Shipping 
Act, 1854, Sc the Inland Waters Sea- 
man *8 Act (R. S. C. c. 75), included a 
woman in charge of a confectionary 


stand on board a vessel, who was en- 
gaged by tho owner of the boat to take 
charge thereof. — C onnor v. Thr Flora 
(1898), 6 Exch. C. R. 131.— GAN. 

0. Toddt, apparel dt furniture .] — . 

M 
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Sect, 2. — Definitions* Part II* Sect* 1 : 8'ub*sect8* 
1 <fc2.] 

towed to sea & back by a tug, is a “ ship ” within 
1894 Act, 8. 742. — The Mudlark, [1911] P. 116 ; 
80 L. J. P. 117 ; 27 T. L. R. 385. 

AnfioUaion : — Reid. Merchants* Marine Insoe. v. North ot 
England Proteoting & Indemnity Assoon. (1926), 42 
tTl. R. 724. 

27. Foreign ship.] — ^Merchant Ship- 

ping Act, 1889 (c. 68), is retrospective, as it 
declares what the meaning of Merchant Shipping 
Act, 1854 (c. 104), always has been, by it the 
word “ ship ” includes ** foreign ship.” — J ones v* 
Bennett (1890), 63 L. T. 705 ; 6 Asp. M. L. 0. 
696, D. C. 

Fop purpose of limitation of liability.] — 

See Part XVIII., Sect. 2, post* 

For purpose of transfer by bill of sale.] 

— See Part II., S^t. 3, sub-sect. 2, A., post. 

For pui^iose of collisions.] — See 

Part XII., Sect. 1, post. 

28. Whether cargo included.] — A cargo 

cannot be considered as appurtenances of the 
ships. ... Its connection with the ship is merely 
transitory, dt it bears a distinct character of its 
own (IX)RD Stowell). — The Dundee (1823), 
1 Hag. Adm. 109 ; 166 E. R. 39 ; svbseqvent 
proceedings^ svh nom. Gale v. Laurie (1826), 5 
B. & C. 156. 

Annotations : — Refd. The Girolamo (1834), 3 Hag. Adm. 
169 ; The John Dunn (1840), 1 Wm. Rob. 159 ,* Langton 
V. Hortoh (1842), 5 Beav. 9 ; Cope v. Doherty (1858); 
31 L. T. O. S. 173 ; The Milan (1861), Lvsh. 388 ; The 
Wild Ranger (1862), Lush. 553 : StoomvaarL Maatsohaimy 
Nederland v. Peninsular & Oriental Steam Navigation <5o. 

a , 7 App. Cas. 795 ; lie Salmon & Woo^, Ex p. 
(1885), 2 Morr. 137 ; The Dictator, [1892] P. 304. 

29. .] — The term “ ship ” in Merchant 

Shipping Act, 1854 (c. 104), & as recognised in the 
practice of the High Ct. of Admilty., does not 
include the cargo laden on board the ship. — ^T hb 
Milan (1861), 1 Lush. 388 ; 31 L. J. P. M. & A. 
106 ; 6 L. T. 690 ; 1 Mar. L. 0. 185 ; 167 E. R. 167. 
Annotations : — Reid. Chapman v. Royal Netherlands Steam 
Navigation Co. (1879). 4 P. D. 157 ; The City of Man- 
chester (1879), 5 P. D. 221 ; Chartered Mercantile Bank of 
India, London 6c China e. Netherlands India Steam 


Navigation Co. (1883), 10 Q. B. D. 621 ; The Vera Cnw 
(1884), 63 L. J. P. 33 ; The Karo (1887), 13 P. D. 24 ; 
Mills V. Armstrong, The Bernina (1888), 13 App. Caa. 1 : 
The Englishman & The AustraUa, [1894] P. 239 ; The 
Franklond, [19011 P. 161 ; The Circe, [1906] P. 1 : S.8. 
Tongarlro v. S.S. Drumlanrig, The Drumlanrlg, [1911] 
A. C. 16 ; S.S. Devonshire v. Barge Leslie, [19121 A. C. 
634 ; The Seaoombe, The Devonshire, [1912] P. 21 ; 
The Umona, [1914] P. 141. 


King’s ships.]— ^66 Royal Forces, Vol. 

XXXIX., pp. 316, 317, Nos. 1~12. 

Within Jurisdiction of Admiralty Court.] — 

See Adipralty, Vol. I., p. 106, Nos. 85-90. 

For purpose of marine insurance.] — See 

Insurance, Vol. XXIX., pp. 93, 94, Nos. 608-617, 
Supp. III., 505a. 

** Vessel ” — Within County Courts Admiralty 
Jurisdiction Acts.] — See Admiralty, Vol. I., pp. 
246, 246, Nos. 1722-1724, 1732. 

Exemption from harbour & dock tolls.] — 

See Part XXI., Sect. 6, sub-sect. 2, C., post. 

Within Private Docks Act.] — See No. 8018, 

post. 

30. “Dumb barge.”] — “Dumb barges’* [are] 
barges which with the exception of two small cabins 
at the ends of the barge, one for stowing the 
teu)kle of the barge, & the other for the use of the 
bargemen, are edtogether undocked & open for 
the reception of the cargo (Lord Esher, M.R.). — 
Akt. Heijos V. Ekman &> Co., [1897] 2 Q. B. 83 ; 
66 L. J. Q. B. .538 ; 76 L. T. 637 ; 8 Asp. M. L. C. 
244 ; 2 Com. Cas. 103, C. A. 

Annotati ns : — Refd. Brenda S.S. Co. v. Green (1900), 82 
L. T. 66 ; Glasgow Navigation Co. v. Howard (1910), 102 

L. T. 172 ; Langham S.S. (jo. v. Gallagher (1911), 12 Asp. 

M. L. C. lOOTPalgravo, Bro\vn v. S.S. Turid, [1922] 1 
A. C. 397 ; Rederi Ikt. Aeolus v. Hillas (1925), 134 L. T. 
184. 


“ Passenger steamer.”] — See Part IX., Sect. 2, 
sub-sect. 1, post. 

“ Seaman ” — Within Employers’ Liability Act, 
1880 (c, 42).] — See Master & Servant, Vol. 
XXXIV., p. 222, Nos. 1845, 1846. 

Within Conspiracy & Protection of Property 

Act, 1875 (c. 86).] — See Criminal Law, Vol. XV., 
p. 769, No. 8238. 

” Freight.”] — See Part VITI., Sect. 1, post. 


Part II. — Ownership 

Sect. 1. — OWNERSHIP. 

Sub-sect. 1. — How Acquired. 

31. Long uninterrupted possession.] — A title to 
a ship which may have been originally faulty 
becomes unimpeachable by great lapse of time, 
especially if it stands upon a sale to a neutral. — 
The Molly (1814), 1 Dods. 394 ; 165 E. R. ]364. 

32. By delivery.] — Hooper v. Gumm, McLellan 
V. Gumm, No. 850, post. 

By transfer.] — See Sect. 3, post. 

By building.] — See Sale op Goods, Vol. 
XXXIX., pp. 498-501. 

Seizure under writ of fieri facias.] — See Exe- 
cution, Vol. XXI,, pp. 489, 490, Nos. 676-683. 


Sub-sect. 2. — ^Proop op Ownership. 

See 1894 Act, ss. 64, 695 ; 1906 Act, s. 80. 

33. Custom house register.] — A person who 
makes insurances as the owner of a ship must 


and Control of Ships. 

stand so registered at the custom house at the time 
& the production of the register from the custom 
house is conclusive evidence of ownership. — 
Marsh v. Robinson (1802), 4 Esp. 08 ; 170 E. R. 
665, N. P. 

34, .] — The entry in the custom house 

books of the transfer of a vessel to a particular 
person, is not even primA fade evidence for a 
stranger, to charge that person as owner, unless 
the entry be shown to be made by the authority 
of the person named in it. — Fraser v. Hopkins 
(1809), 2 Taunt. 6 ; 127 E. R. 975 ; previous pro- 
ceedings, sub nom. Frazer v. Hopkins, 2 Camp. 
170, N. P. 

Annotation : — Refd. Frazer v. Marsh (1811), 13 Ea^ 238. 

35. .] — An entry in the register book at 

the custom house stating that a certificate of 
register was granted on an affidavit by A. that he 
was an owner : — Held : not admissible as secondary 
evidence of ownership against A. although all the 


Hall & Marshall v. Yates (1871), 
1 P. E. 1. 331.— CAN. 


d. Navigation company. ^ — Lambs 
V * Donaldsoh 8.S. Lins dc Hepord 
Robert) Co. (1902), Q. U * 22 B. c. 
610.— CAN. 

#. Foreign ship .] — Cullen v. Tait 
(1906), 20 N. Z. L. R. 903.— N.Z. 


PART 11. SECT. 1, SUB-SECT. 1. 
f. Transfer by parol .] — The pro- 
perty In an unregiatered ship may be 
transferred by parol like any other 
personid ohattel. — ^MoLsan v* Grant 
(1839), 3 N. B. R. (1 Kerr) 60.— CAN. 


PART IL SECT. 1, SUB-SECT. 2. 

g. General rtde*] — To determine 
the question of Ufue ownership, the 


ot. should not allow itself to be misled 
by documents, but will resort to all the 
evidence to extract the truth. — Stone 
V. The Uochkpoint(1922), 68 D. L. B. 
651 ; 21 Ezoh. C. K. 143 ; 30 B. C. R. 
113.— CAN. 

83 1. CvAtom house register.] — 
Lynch v. Shaw, Sinclair, Hinds 6c 
Perry (1859), 17 U. C. R. 941.— CAN. 
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affidavits on which registers had been granted 
were burnt at the custom house. — ^Teed v. Maiitin 
(1814), 4 Camp. 90 ; 171 E. B. 29, N. P. 

36. Ship’s register.] — The registry o£ a ship is 
conclusive evidence of the property upon the 
policy of Begistry Acts ; even against the claim of 
creditors, upon a joint purchase & various acts of 
apparent ownership, within 21 .Tac. 1, c. 19, ss. 10, 
ll.—jE'oj p. Yaixop (1808), 16 Ves. 60 ; 33 E. B. 
677, L* 0. 

Annotations: — Oonsd. Chastoauneul v. CJapeyron (1882), 7 
App. Oas. 127. Befd. Moetaor v. Atkina (1814), 1 Marsh. 
76 ; Thompson v. Leake (1815), 1 Madd. 39 ; Thompson 
V, Smith (1815), 1 Madd. 395 ; McOalmont v. llankin 
(1852), 2 De G. M. & G. 403 ; Liverpool Borouerh Bank 
r. Turner (ISCOJI, 1 John. & II. 159 ; De Wolf v, Wtcaim 
(1869), 17 W. II. 914. Mentd. Wedderbnm v. Wedder- 
burn (1838), 4 My. & Cr. 41; Barton v. Muir (1874), 
L. U. 6 P. C. 134. 

87. .] — The registry of a ship is conclusive 

evidence of the property, even between creditors ; 
excluding all trusts, created by acts of the parties ; 
as, by payment of money on a purchase in the 
name of another. — Ex p. Houghton, Ex p. 
Gribble (1810), 17 Ves. 251 ; 34 E. B. 97, L. C. 
AnnotaUons : — Diltd. The John (1830), 2 Hagr. Adm. 305. 
Befd. Do Wolf V. Pitcairn (1869), 17 W. R. 914. Mentd. 
Barton v. Muir (1874). L. R. 6 P. C. 134. 

38. .] — Tinkler v, Walpole, No. 368, post. 

39. .] — Property in a ship must bo proved 

by evidence of possession in pltf., his vendors, 
or bailees, accompanied with a certificate of 
registry. — PmiE v. Anderson (1812), 4 Taunt. 
652 ; 128 E. B. 487. 

40. .] — In an action for stores supplied 

to a ship if deft, pleads in abatement that he is 
only liable joinilv with others it is not enough for 
him to produce the ship’s register containing the 
names of himself & those others as owners of the 
ship. — F lower v. Young (1812), 3 Camp. 240; 
170 E. B. 1368, N. P. 

41. .] — The certificate of a ship’s registry 

is not evidence to charge as owners any of the 
persons therein named as such, other than those 
who have joined in the affidavit on which the 
registry is obtained. — Cooper v. South (1813), 

4 Taunt. 802 ; 128 E. B. 547. 

42. .] — In an action against the owner of 

a ship for stores supplied to her, the register 
purporting to bo granted on the oatli of deft., & 
stating him to be sole owner, is no evidence of 
ownersliip. — Smith v. Fuge (1813), 3 Camp. 456 ; 
170 E. B. 1444, N. P. 

43. .] — Bobinson V, Macdonnell (1816), 

5 M. & 8. 228 ; Holt, N. P. 612, n. ; 105 E. B. 1034. 
Annotations : — Consd. Klrkley r. Hodgson (1823), 1 B. & C. 

588 ; Leslie v. Guthrie (1835), 1 Bing. N. C. 697. Bold. 
Curtis V. Auber (1820), 1 Jac. & W. 526 ; Monkhouse v. 
Hay (1820), 8 Price, 256. Mentd, Duck v. Braddyll 
(1824), M‘01e, 217 ; Doe d. Kettle v. Lewis (1830), 10 
B. & C. 673 ; Metcalfe r. York (Archbp.) (1836), 1 My. & 
C’r. 547 ; Parry v, Deere (1836), 2 Har. & W. 395 ; Holroyd 
u. Marshall (1862), 10 H. L. Cas. 191 ; Morris v, Delobbel- 
tlipo, 11892] 2 Ch. 362. 

44. ,] — Dowson V, Leake & Longster, 

No. 369, post. 


46. >] — ^The vendee of a share in a ship 

shall be de^ed complete part owner if an entry of 
the bill of sale to him, as the form 6 Geo. 4, c. 110, 
8. 37, requires, is made in the proper book of 
registry, though it does not express in terms that 
the bill of sale was produced, because it would be 
against the duty of the officer to make the entry 
except on such production. The giving a date, 
which has nothing to apply to but the production 
of the bill of sale, will imply it. 

Two or more persons may hold shares of a ship 
jointly. 

If the thing attempted would, if successful, have 
prejudiced any of the part owners, it shall be 
intended that such prejudice was meant. 

The destruction of a vessel by a part owner 
shows an intent to prejudice the other part owners, 
though he has insured the whole ship, & promised 
that the other part owners shall have the benefit 
thereof. — Philp’s Case (1830), 1 Mood. C. C. 263 ; 
168 E. B. 1265, C. C. R. 

46. .] — ^Where the members of a trading 

partnership are interested in a ship, the names of 
all the partners should appear on the ship’s 
register ; & a ship belonging to a partnership 
having been registered as belonging to two partners 
carrying on tr^e under a particular firm : — Held : 
a tlurd partner who formed one of the firm, but 
whose name was not on the register, had no interest 
in the ship. — Slater v, Wilms (1838), 1 Beav. 
364 ; 48 E. B. 977. 

47. .] — Coombes V, Mansfield, No. 309, post, 

48. PrimA facie proof.V — A ship’s 

register containing a statement of British o^mer- 
ship, even if by Merchant Shipping Act, 1854 
(c. 104), s. 107, made primd facie proof of such 
owncrsliip, may be outweighed by circumstantial 
evidence to the contrary : — Senible : the sect, does 
not make the register primd fade proof of disputed 
British nationality. — The Princess Charlotte 
(1863), Brown. & Lush. 75 ; 83 L. J. P. M. & A. 
188 ; 167 E. B. 306. 

49. .] — Under Merchant Shipping 

Act, 1854 (c. 104), s. 66, & Merchant Shipping Act 
(Amendment) Act, 1862 (c. 63), s. 3, the ct. will 
look behind the register to the real character of a 
transaction between co-ownens, & treat as mtge. 
that which is on the face of it an absolute transfer, 
if it should appear that such was the intention of 
the parties. 

Under Merchant Shipping Act, 1854 (c. 104), 
s. 70, a mtgee. not in possession of the vessel 
cannot maintain an action of restraint. Senible : 
the ct. would in some cases recognise an agreement 
by which a person might be for some pmposes an 
absolute owner, & for others a mtgee., if such an 
agreement were clearly proved & definite. — The 
Innisfatxen (1866), L. K. 1 A. & E. 72 ; 36 
L. .T. Adm. 110 ; 16 L. T. 71 ; 12 Jur. N. S. 663 ; 


2 Mar. L. C. 470. 

Annotations: — Apld. The Keroula (1886), 11 P. D. 92. 
Beid. The Fanebon (1880). 42 L. T. 483 ; The Benwell 


86 i. Ship's register ,} — Maitland 1 
Harris (1856). 13 U. C. R. 118.— CAf 
36 il. .] — Chabot V, Qubbb 

CAN ® 

36 ili. — ^.] — An extract from tl 
regrlster book kept & certifled pursuai 
to M. S. Act, 1894. (W. 64 & 69 (Imp. 
ifl proof of ownership in an aotion fc 
aamofi^s for an accident causing tt 
death of an employee under Evidenc 
C. S. 1903, c. 127, s. 39, & tl 
is admissible under M. i 
Act, 1894, (Imp.) (o. 60), as. 64 & 69^ 
Donaldson (19x7 
44 N. B. R, 290.— CAN. 

iq!? It- .1— Under M. S. Ao1 

1554, ^ owners of a ship named i 
the register are to be the only ownei 


recognised by law, & the repre- 
sentatives of deceased owners are not 
allowed to appear on snob register or 
to join with the survivors lu any bill 
of sale. — G oodpbllow r. Talbot 
(1873), 5 Nlld. L. R. 512.— NFLD. 

30 V. .} — Morton v. Black 

(1843), 6 Dunl. (Ct. of Sees.) 411.— 
SCOT. 

30 vi. .1— Where certain shares 

of a ship were registered in the name 
of a party individue^y : — Held; 1«; 
competent to establish by proof that 
they were the property of a 00 . ot which 
he was a partner. — Ord «. Barton 
(1846), 8 Dunl. (Ot. of Sess.) 1011 ; 
18 So. Jur, 505.— SCOT. 

48 1 . PrimA fads proo/.]— Eyl- 

donee may be admitted to contradict 


entry in tbe ship's register to show 
the true owner & home port of the 
vejwel. — Haijct v. The Oomox (B. C.), 
119201 3 W. W. n. 325 ; 20 Exoh. 
C. R. 86.— CAN. 

48 li. .1 — The oertifleate of 

registry is primA facie evidence of 
ownership. — D uppus & Lawson v, 
Maokay (1857), 29 L. T. O, S. 67.— 
SCOT. 

h. Entry in register of shipping — > 
Not conclusive.] — ^Where a question of 
ownership is raised, the entry in the 
register of shipping is not oonduslTe, Sc 
the ot. may inquire into the validity 
of the bills of sale Sc into all other cir* 
oumstanoee afleoting the right of pro- 
perty in the ship. — K obillard «. 
The St. Booh Sc Crabland (1981), 
H 2 
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Sect. 1. — Ownership: Sub-sects. 2, 3 <£? 4* Sect. 2: 
Sub-sects. 1 2.] 

75 359^* Freedcn r. HuU (1906), 

60. .1 — ^Where an action has been 

brought in the Admlty. Ct. under Admiralty Court 
Act, 1860 (c. 10), s, 11, by the registered transferee 
of a mtge., & the ship arrested, the ct. will, in con- 
formity with Merchant Shipping Act (Amend- 
ment) Act, 1862 (c. 63), s. 3, enforce equities 
between the owner & the mtgee. ; & will, in 
estimating the right of the mtgee., consider not 
only the registered documents, but ail the transac- 
tions between the parties relative to the mtge. 
loan. — The Cathcart (1867), L. H. 1 A. & E. 314 ; 
16 L. T. 211 ; 2 Mar. L. C. 500. 

Annotation Refd. The Benwell Tower (1895), 72 L. T. 664. 

61. .] — Baumwoll Manufactur 

VON Carl Scheibler v. Furness, No. 383, post. 

62. Ownership of Crown.] — Under a 

writ of fi. fa. taken out by pltfs., the sheriff of 
Lincoln seized two ships which pltfs. alleged 
were the property of their judgment debtors, a 
corpn. styled the Russian Volunteer Fleet. The 
solr.^ for the Board of Trade gave notice to the 
sheriff that the ships were the property of His 
Majesty & requested the sheriff to withdraw. 

I can draw no certain inference from the 
register as to the Crown’s ownership, whether legal 
or otherwise (Hul, J.). — The Mogilefp (No. 2), 
[1922] P. 122 ; 91 L. J. P. 72 ; 126 L. T. 648 ; 
38T. L. R. 279; 66 Sol. Jo. 250 ; 16 A^p. M. L. C. 
476, C. A. 

Annotation :—'Reltd. Pocahontas Fuel Co. v. Ambatielos 
(1922), 27 Com. Cas. 148. 

63. Registered transfer.] — Mobiss v. Ouver 
(1852), 19 L. T. O. S. 62. 

64. Facts evidencing ownership — Ordering & 
paying for stores.]— To establish the fact of a 
pen^n being the owner of a ship, evidence of his 
having ordered & paid for stores for her, is primd 
facie sufficient. — Thomas v. Foyle (1803), 5 Esp. 
88 ; 170 E. R. 747, N. P. 

65. Possession under unregistered trans- 

fer.] — Possession of a ship under a transfer, void 
for non-compliance witli the Register Acts, is 
a sufficient title in trover against a stranger for 
parts of the ship, being wrecked. — Sutton v. 
Buck (1810), 2 Taunt. 302 ; 127 E. R. 1004. 
Annotations: — Con8d. The Wlnkfield, [1902] P. 42. Reid. 

Bunwich Corpn. v. Sterry (1831). 1 B. & Ad. 831 ; The 
Gaa Float Whltton, No. 2 (1895), 65 L. J. P. 17. Mentd. 
Burton v. Hughes (1824), 2 Bing. 173 ; Daniel v. Kogors, 
(1918] 2 K. B. 228. 

56 . Mortgagee taking possession.] — 

Under 8 & 9 Viet. c. 89, s. 45, enacting that the 
mtgee. of a vessel is not to be deemed the owner, 
does not apply to the case of a mtgee. in posses- 
sion ; & where L., the owner in possession, mort- 
gaged the ship to A., who afterwards took posses- 
sion, & sold to W. : — Held : A., by taking posses- 
sion became the legal owner of the ship. 

Upon such sale W. took possession, & then 
mortgaged the ship to A. again ; but A. did not 


appear to have taken possession under the mtge. : 
— Held : W. was the legal owner by virtue of 
8 & 9 Viet. c. 89, s. 45. — Woods v. Read (1850), 
15 L. T. O. S. 90. 

57. Undertaking to appear & defend as 

owners.] — In an action again^ the owners of a 
ship, it is sufficient primd facie evidence of owner- 
ship, to put in an undertaking to appear for them, 
given before the commencement of the action by 
the person who subsequently acted as their 
attorney, in defending it, in which he describes 
them as owners ; without further proof of agency. 
— Marshall v. Cliff (1815), 4 Camp. 133 ; 171 
E. R. 43, N. P. 

Annotation : — Mentd. Wagstafl v. Wilson (1832), 4 B. & Ad. 

339. 

68. Interference with repairs.] — Miller 

V. HOLUNGWORTH & WOODRUPFE (1849), 12 

L. T. O. S. 428. 

69. Declaration of ownership.] — A declara- 

tion of ownership in a ship : — Held : primd facie 
proof of ownership without the registry. — Tibbald 
v. Wood (1858), 1 F. & F. 287, N. P. 

60. Disbursements on behalf of ship at 

foreign port.] — The managing owner of a ship, who 
was the registered holder of certain shares therein, 
issued a circular inviting persons to purchase 
shares in the ship, the price to be paid by instal- 
ments. He afterwards executed a mtge. of all 
his shares to a banking co., by whom same was 
duly registered. Subsequently pltfs. on the 
authority of the managing owner as sucli, & as 
agent on behalf of the other persons interested in 
the ship, made disbursements at a foreign port 
in respect thereof. Pltfs. brought an action 
against defts. as the registered & true owners of 
one sixty-fourth share in the ship Ik as having 
given authority to the managing owner to navi- 
gate her on their behalf, to recover the amount 
of such disbursements. Pltfs. having obtained 
judgment, defts. claimed contribution from the 
persons who had entered into the contracts for 
the purchase of shares in the ship : — Held : there 
was a right of contribution against those persons. 
— VoN Freeden V. Hull (1907), 76 L. J. K. B. 
715 ; 90 L. T. 590 ; 23 T. L. R. 335 ; 10 Asp. 

M. L. C. 394, C. A. 


Sub-sect. 3. — Who may be Owners. 

See 1894 Act, s. 1 ; 1900 Act, s. 51. 

61. Corporation — Some members foreigners 
resident abroad.] — Under 8 & 9 Viet. c. 89, a corpn. 
within the United Kingdom, some membei*s of 
which are foreigners & persons residing abroad, 
may register ships which are the property of 
such corpn. — R. v. Arnaud (1846), 9 Q. B. 800; 
16 L. J. Q. B. 50 ; 8 L. T. O. S. 212; 10 J. P. 
821 ; 11 Jur. 279 ; 115 E. R. 1486. 

Annotation : — Refd. Continental Tyre & Rubber Co. (Groat 
Britain) v. Daimler Co., Same v. Tilling, [1915] 1 K. B. 
893. 


62 D. L. R. 145 ; 21 Exch. C. R. 132.— 
CAN. 

k. Facia evidencing ownership — 
Management dt control of ship.}— in an 
action lop freight by a shipowner, 

S roof that pltf. bad for several years 
tie management of the vessel Sc run 
her, taking cham of her when she 
anlved in port, & paying the captain 
Sc crew, is sufficient evidence for a 
Jury of pltf.'s ownership. — Fekouson 
V. Domvillb (1876), 16 N. B. 11. 
(3 Pug.) 288.— CAN. 

1. CerH/lcate of registry — l*rimd 
fade ©roo/.l— Oertifleate of registry of 
Biitlsn ship must be received as i>nm4 
feds, or, ae our Statute expresses it. 


as presumptive proof of all the matters 
contained or cited In such registry. — 
Smith v. Fulton (1877), 11 N. S. R. 
(2 R. & C.) 225.— CAN. 

m. .] — The oertlflcate of 

registration under 8 Viet. o. 5 is the 
legal evidence by which ownership can 
be proved. — Boohus v. Shaw (1859), 
8 C. P. 391.— CAN. 

n. Oral evidence — Evidence of 
mptain — Without produdion of share 
list .] — In an action against defts. as 
p^ers of a steamer, for negligence in 
the oarriage of goods, the captain of the 
ve^l swore that they were share- 
holders, & that he sailed her for them. 
Sc on their account : — Held : sufficient 


proof of ownership, without producing 
the share list. — 0*Nbill v. Bakeu 
(1859), 18 U. C. R. 127.— CAN. 

o. .] — In an action for ser- 
vices rendered to a vessel : — Held : 
oral evidence of ownership of a vessel 
was admissible. — Lake Supekiok 
Navigation Ck). v. Beatty (1873), 34 
U. C. R. 201.— CAN. 

PART II. SECT. 1, SUB-SECT. 8. 

p. Persons Qualified by statiUe.] — 
Grants. Robertson (1871), 8 N. S. II. 
(2 G. Sc O.) 247.— UAN. 

q. '^Alien.) — Strong v. Canadian 
Pacupio Ry. Co. (1915), 32 W. L. R. 
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52. British company — Principal place of 

business abroad.] — The Polzeath, No. 543, post. 


Sub-sect. 4. — Legal and Equitable 
Interests. 

See 1894 Act, ss. 56, 67 ; Trustee Act, 1925 
(c. 19). s. 51 (6). 

Possession — Jurisdiction of Admiralty Court.] — 

/S'ee Admiralty, Vol. I., pp. 112, 113, Nos. 162-194. 

63. Equitable Interests — Whether recognised.] 
— Chasteauneuf V. Capeyron, No. 363, post 

64. Lien — Deposit of documents relating 

to vessel.] — The mere deposit of the documents 
relating to a vessel at sea in the hands of a bond 
fide creditor, will not confer even an equitable 
lien upon the creditor, against the assignees of 
the owner under a subsequent commission. — 
Taylor v, Kinloch (1815), 1 Stark. 175 ; 171 
E. R. 437, N. P. 

Annotations: — Mentd. Smalloombe v. Bruges (1824), M*Clo. 

45 : Obbard v, Botbam (1830), Mood. &; M. 483 ; Wright 

V, Lainson (1837), 2 M. &; W. 739 ; Anderson v, Weston 

(1840), 8 Scott, 583. 

65. Whether affected by Regis- 

tration Acts.] — The ship register Acts do not 
prevent a person having a lien on the papers 
deposited with him, of a ship which he is com- 
missioned to sell. — Mestaer r. Atkins (1814), 
5 Taunt. 381 ; 1 Marsh. 76 ; 128 E. R. 737. 
Annotation : — Distd. Wilson r. Heather (1814), 5 Taunt. 642. 

66. Given verbally.] — The owner of 

a ship may verbally authorise a creditor to take 
possession of it as a lien, the creditor so taking 
possession may enforce such lien without any 
alteration in the registry. — Cazenove v, Clayton 
(1844), 2 Mood. & R. 552, N. P. 

67. Application of Registration Acts — 

Registered owner holding proceeds of sale of ship 
as trustee.] — The policy of the Ship Registry Act, in 
disregarding interests not appearing on the register, 
is inapplicable both to the money arising from the 
sale of a ship & to the produce of the freight. 

Where a party who appears on the registry to be 
the absolute owner of a ship, entera into an agree- 
ment for valuable consideration, admitting he is 
a trustee, & engaging to sell the ship & hand over 
the produce to the true owner, the ct., notwith- 
standing the Ship Registry Act, will enforce the 
agreement. 

Shares in a ship purchased with A.’s money were 
registered in B.’s name. After A.’s death, B. 
entered into an ajpeement with his representatives, 
admitting their right & for valuable consideration 
agreeing to sell the shares at the end of twelve 
months, & to account to the representatives for the 


proceeds. B. accordingly sold to 0. : — Held : 
though the Ship Registry Act prevented the 
representatives enforcing any right against the 
amp itself, still they were entitled to recover the 
purchase-money in the hands of 0. — Arm:strong v. 
Armstrong (1855), 21 Beav. 78 ; 3 Eq. Rep. 973 ; 
24 L. .1. Ch. 659 ; 25 L. T. O. S. 251 ; 1 Jur. N. S. 
869 ; 3 W. R. 663 ; 62 E. R. 788. 

Annotations : — Coxisd. Coombos v. Mansfield (1855), 3 Drew. 
193. Refd. Parr v. Applebco (1855), 7 Do Q. M. & G. 585. 
See, further. Admiralty, Vol. I., p. 113, Nos. 
175, 176, 179, 180. 

Equitable mortgages.] — See Sect. 3, sub-sect. 3, 
C., post. 


Sect. 2.— REGISTRATION. 

Sub -sect. 1. — In General. 

See 1894 Act, Part I. 

68. Presumption of vaUdlty of registration.] — 

CooMBES V. Mansfield, No. 309, post. 

69. .] — Applt., a native of the Ionian 

Islands, purchased an American ship, &, upon a 
declaration that he was a British subject, obtained 
from the British consul at Cuba a provisional 
registry of the ship as British. The ship was 
afterwards seized Ha condemned for a breach of 
Slave Trade Acts. Upon a preliminary objection 
taken on appeal to the junsdiction of the ct. 
below, on the ground of the national character of 
the owner of the ship & cargo : — Held : the 
registry, flag, & pass of a ship carry with them 
the presumption that they are true & correct, & 
the owner was estopped from proving that he 
was not a British subject, & consequently that 
the registry of the ship was void. — DiONissis v. 
R., The Laura (1865), 3 Moo. P. O. C. N. S. 
181 ; 12 L. T. 685 ; 2 Mar. L. 0. 252 ; 16 E. R. 
68 ; sub nom. R. v. The Laura, 13 W. R. 369, P. C. 
Annotation : — Befd. Cassanova v. 11., The Ricardo Schmidt 

(1866), L. R. 1 P. C. 115. 

The register as proof of ownership .] — See Sect. 1, 
sub-sect. 2, ante. 


Sub-sect. 2. — Obligation to Register. 

See 1894 Act, s.s. 2, 3, 23 ; 1906 Act, s. 80 ; 
1921 Act, s. 1. 

70. Exemption from registry — Ship not ex- 
ceeding fifteen tons burden — Gross or net tonnage.] 

— ^By 1894 Act, s. 3 (1), ships not exceeding 15 
“ tons burden ” employed solely in na^dgation on 
the rivers or coasts of the United Kingdom are 
exempted from registry. By 1894 Act, s. 503 
(2) (a), the owners of a steamship shall not, where, 
without their actual fault or privity, any loss or 


849 ; 9 W. W. R. 451 ; 25 D. L. R, 
61 ; 22 B. C. R. 224.— CAN. 

r. Sale of interest in ship 

to foreianer .] — Althougrh tho policy 
of the law is that no forolKii subject 
may own any share In a British ship, 
tho only consequence of a purchase by 
a Joroignor of an interest in a British 
ship is that the ship ceases to be 
British & may be forfeited in certain 
circumstances. The transaction of 
purchase is not void. — Walij9 v. 
Hansen, [1021] 2 W. W. R. 250; 29 
B. C. R. 562.— CAN. 


PART II. SECT. 1, SUB-SECT. 4. 

V» ^'^^(dstered equitable interest 
1 ostponenient to purchasers from 
registered oirwcr.]— While under M. S. 
Act, 1894, ( 0 . 60) Ump.), s. 57, un- 
registered equitable Interests can be 
®yippp6d as between the parties imme- 
affected, the effect of sect. 56 
Is that a purchaser from the re^tered 
owner takes a title free from unregis- 
tered equitable Interests even though 
he has notioo of them. — Luppman v. 


Luffman (1898), 25 A. R. 48.— CAN. 

a. liight of equitable owner — To 
attach corpus of snip.] — A party with 
an equitable interest in a ship cannot 
take the corpus of the ship by attach- 
ment out of the possession of the legal 
owner to satisfy the interest. — Good- 
FBLLOW V. Talbot (1873), 5 Nfld. L. K. 
512.— NFLD. 

PART II. SECT. 2, SUB-SECT. 1. 

b. Right to register — ForeignAmitt 
sAips.J— Under 12 & 13 Viet. c. 29. & 
previous statutes, foreign-built ships 
navigating our inland waters were 
entiUed to be registered hero. — S mith 
V. Brown & Childs (1856), 14 U. C. R. 
9.— CAN. 

0. .) — Crawporo V. 

Spooner (1846), 4 Moo. Ind. App. 179. 
- IND. 

d. Registration of mortgagee — 
Whether sufficient to support tilled — 
AuoER V. Forsyth (1867), 17 L. C. R. 
227.— CAN. 

e. False registration — Liability to 
forfeiture.] — R. t?. The S. G. Marshall 


(1870), 1 P. E. 1. 316.— CAN. 

f. Enforcing equities against un- 
registered imncr of ship.] — Equities may 
bo enforced against unregistered owners 
of ships in respect of their iuterest 
therein, in the same maimer as equities 
may be enforced against them in re- 
spect of any other personal property. — 
Farquarson r. Farqu arson (1913), 
13 E. L. R. 66 ; 13 D. L. R. 534.— CAN. 

g. Registration in name of party 
furnishing materials — Custom of New- 
foundland.] — It Is a custom in New- 
foundland for two persons to agree 
that tho one shall build a vessel & the 
other furnish the capital to enable him 
to do so, & that tho vessel when built 
shall be registered in the name of tho 
party who furnished the materials. — 
DELANEY V. NUTTALL, CAWLKY & CO. 
(1820), 1 Nfld. L. R. 215.— NFLD. 

PART II. SECT. 2, SUB-SECT. 2. 

h. Necessity for registration.] — 
Smith v. Jonics (1856), 5 C. P. 125.— 
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Sed , 2. — BegiHration: Stib - aects . 2, 3, 4 <fe 6.] 

damage is caused to any other vessel, by reason 
of the improper navigation of their st<^mship,. be 
liable to damages beyond £S for each ton of the 
“ gross tonnage ** of the steamship : — Held : 
(1) under 1894 Act, s. 3, a small tug, solely em- 
ployed in the manner mentioned in the sect., of 
the “ gross tonnage,** if measured in accordance 
with 1894 Act, of 35*99 tons, was exempted from 
registry as the words “ tons burden *’ referred to 
the net tonnage, &, therefore, under the rules 
laid down in 1894 Act, involved the deduction 
from her “ gross tonnage ** of the allowances for 
engine-room & crew space, which reduced her 
tonnage to less than 15 ** tons burden *’ ; (2) as 
the vessel was properly exempted from registry, 
her owners were entitle, imder 1894 Act, s: 503, 
to limit their liability to £8 for each ton of her 
gross tonnage ascert^ed by measuring her in 
accordance with 1894 Act. — The Brunel, [1900] 
P.24; 69L. J. P. 8; 48 W. R. 243 ; 16 T. L. R. 
35 ; sub nom . Bristol Corpn. v. Glanmire 
(Owners), The Brunel, 81 L. T. 500 ; 9 Asp. 
M. L. C. 10, 0. A. 

71. Temporary pass In lieu of registra- 

tion.] — ^By 1894 Act, s. 23, “ Where it appears to 
the comrs. of customs . . . that by reason of 
special circumstances it would be desirable that 
permission should be panted to any Biitish ship 
to pass, without being previously reg^ered, 
from any port in Her Majesty’s dominions to 
any other *port within Her Majesty’s dominions, 
the comrs. . . . may grant a pass acc -rdingly, & 
that pass shall, for the time & within the limits 
therein mentioned have the same effect as a 
certificate of registry.” 

The comrs. purporting to act under this sect., 
granted a pass to pltfs.’ vessel ” to make one 
voyage as a British unregistered vessel from the 
Port of London to Immingham.” While sailing 
under this pass, the vessel by her bad navigation 
caused three vessels, which belonged to some of 
defts., to come into collision whereby all three 
sustained damage. Pltfs. claimed to limit their 
liability in respect of this bad navigation of their 
vessel. Some of defts. alleged that the pass was 
invalid as no time was mentioned therein in 
accordance with the sect., so that the vessel could 
not be recognised as a British ship, & pltfs. could 
not limit their liability : — Held : the pass was 
valid, having been granted ” for the time . . . 
therein mentioned ” within the terms of the sect., 
namely, for the time of the voyage, & pltfs. were 
entitled to limit their liability. — The Wills 
No. 66 (1914), 83 L. J. P. 162 ; 30 T. L. R. 676. 

72. Government ships.] — By 1906 Act, 

8. 80, His Majesty may by Order in Ck)uncil make 
regulations with respect to the manner in which 
ffovt. ships may be registered as British ships 
for the purpose of Merchant Shipping Acts, & 
govt, ships are by 1906 Act, s. 80 (3), defined as 
” ships not forming part of His Majesty’s Navy 
which belong to His Majesty, or are held by any 
person on behalf of or for the benefit of the 
Crown.” Orders in Council of Mar. 22, 1911, 
Sept. 29, 1917, & June 4, 1918, promulgated under 
1906 Act, 8. 80, provide respectively that govt, 
ships in the sernce of the Admlty. should be 
included, & that govt, ships in the service of the 
Shipping Controller & the War Office should be 
excluded, from the category of ” ships belonging 


to His Majesty ” within the meaning of 1906 Act, 
s. 557 : — Held : 1906 Act, s. 80, does not give 
any authority to the Crown by Order in Council 
to declare what class of ship is or is not within 
the category of the ships dealt with in 1906 Act, 
s. 557.— The Matti, [1918] P. 314 ; 87 L. J. P. 
179 ; 34 T. L. R. 582 ; 62 Sol. Jo. 730. 

73. Vessel saiUng without registration — Circum- 
stances of necessity.] — ^A British vessel sailing 
without a British register from circumstances of 
necessity was decreed not to be forfeited under 
navigation Acts. — ^The Betty Cathcabt (1799), 
1 Ch. Rob. 220. 

Annotation : — Apld. Idle v. Iloyal Exchange Assoo. (1819), 

3 Moore. C. P. 115. 


Sub-sect. 3. — Proceduius and Requirements 
ON Registration. 

See 1894 Act, ss. 4-13, 59 ; 1906 Act, s. 75. 

74. Registration before completion of building 
— On builder’s certificate.] — ^A., a shipbuilder, con- 
tracted with B. to build a ship for him, & to 
complete her in Apr. 1819. The latter was to 
pay for her by four instalments : the first when 
the keel was laid, the second when at the light 
plank, & the third & fourth when the ship was 
launched. Before .Tune 25, 1819, the ship was 
measured with the builder’s privity, to the intent 
that B. might get her registered in his name. 
On Jtme 25 the shipbuilder signed the usual 
certificate of her building ; & on June 26 the 
ship was registered in B.’s name ; & on the same 
day the third instalment was paid. On June 30 

A. committed an act of bkpey., upon which a 
commission afterwards issued. On July 2, the 
ship not being then completed, or launched, 
deft., & a crew hired by him, took possession of 
her, & a rudder & coi'dage, the former of which 
was made by the shipbuilder, & the latter bought 
by him, for the expre.ss purpose of completing 
the ship : — Held : the legal effect of the ship- 
builder’s having signed the certificate to enable 

B. to have the ship registered in his name, was 
to vest the general property in the ship in B. 
from the time the re^stry was completed. — 
Woods v. Russell (1822), 5 B. & Aid. 942 ; 
1 Dow. & Ry. K. B. 587 ; 106 E. R. 1436. 
Annotations : — Consd. BiHhop v. Crawshay (1824). 3 B. & C. 

416 ; Atkinson v. Bell (1828), 8 B. & C. 277 ; Clarke v, 
Spence (1830), 4 Ad. & Kl. 448 ; Laidler v. Burllnsou 
(1837), 2 M. & W. 602. Dlstd. Anglo -Egyptian Navi^- 
tion Co. V. Ilcnnio (1875), L. li. 10 C. P. 271. Apprvd. 
Seath V. Moore (1886), 11 App. Cas. 350. Refd. Wood v. 
Bell (1856), 6 E. & B. 355 ; Holdoruoss v. llaiikin (1860), 
28 Bear. 180 ; lie Lindsay, Ex p. Lambton (1875), 10 
Ch. App. 405 ; Clarke v. MlUwall Dock Co. (1885), 53 
L. T. 316 ; Re Blyth Shipbuilding & Dry Docks Co.. 
Forster v. Blyth Shipbuilding & Dry Docks Co., [1926J 
Ch. 494. Mentd. Carmthers v. Payne (1828), 2 Moo. & P. 
429 ; Beale v. Monls (1847), 10 Q. B. 976 ; Acramaii v. 
Morrice (1849), 14 L. T. O. S. 292 ; Turley v. Bates (1863), 
2 H. & C. 200 ; Banbury & Cheltenham Direct Ily. v, 
Daniel (1884), 54 L. J. Ch. 265. 

76. .] — It is no objection, under 

3 & 4 Will. 4, c. 55, ss. 15, 25, to a contract for 
the sale of a ship in the course of building, that it 
contemplates the delivery by the builder to jihe 
purchaser of a certificate to enable the latter to 
procure a register as owner before the ship is 
completed. — Goss v. Quinton (1842), 3 Man. & G. 
825 ; 4 Scott, N. R. 471 ; 12 L. J. C. P. 173 ; 
7 Jur. 901 ; 133 E. R. 1372. 

Annotations Eefd. Wood v. Bell (1856), 6 E. & B. 355 ; 
Re Blyth Shipbuilding & Dry Docks Co., Forster v. Blyth 
Shipbuilding & Dry Docks Co., [1920] Ch. 494. Mentd. 


k. .] — A builder of a ship Is 

not compelled to have her registered 
before he can make a valid sale. — 
Chisholm tj. PorrEii (1861), li C. p. 
165.— CAN. 


l. .1 — Cahoon V, Morrow 

(1802), 6 N. S. R. (1 Old.) 148.— CAN. 

m. .]— Tremblay v, Lamothe 

(1881), 7 Q. L. R. 294.— CAN. 

n. .]— Samson v. Robs (1890), 


16 Q. L. R. 271.— CAN. 

o. Issue of certificate — In name of 
person trading in own name jointly wim 
son .] — 11. V. Haridas Lakhmidas 
(1913), 1. L. R. 38 Bom. 111.— IND. 


Part II. — Ownership and Control op Ships. 


167 


Beaser «. Wiadbom (1844), 6 Q. B. 166 ; White v. Motrls 
(1862), 11 a. B. 1016. 

76. Registration of name of managing owner.] 

— B,* V, Lindsay & Board of Customs (1888), 
4 T. L. R. 464. 


Sub-sect. 4. — Measurement op Ship and 
Tonnage. 

See 1894 Act, bb. 77-87, sched. II. ; 1906 Act, 
BS. 64, 65 ; 1907 Act, ss. 1-3 ; 1921 Act, b. 1 (3). 

77. Measurement of tonnage — Power of Board 
of Trade to modify rules — Not so as to affect deduc- 
tions allowed.] — Merchant Shipping Act, 1864 
(c. 104), 8. 29, which empowers the Comrs. of 
Customs, with the approval of the Board of Trade, 
to make “ such modifications & alterations as from 
time to time become necessary in the tonnage 
rules thereby prescribed, in order to the more 
accurate & uruform application thereof, & the 
effectual carrying out of the principle of admeasure- 
ment therein adopted,** does not authorise them to 
make rules for the measurement of the tonnage 
of steam vessels, which will have the effect of 
altering the allowance in respect of the space 
occupied by the propelling power, as provided by 
Merchant Shipping Act, 1854 (c. 104), s. 23. — 
City op Dublin Steam Packet Co. v, Thompson 
(1866), L. K. 1 C. P. 356 ; Har. & Ruth. 369 ; 36 
L. J. C. P. 198 ; 15 L. T. 112 ; 12 Jur. N. S. 726 ; 
14 W. R. 376 ; 2 Mar. T.. C. 412, Ex. Ch. 

78. Spar deck — Awning over main deck.] 

— Where over the main deck of a sliip there was 
a covering or awning open at the sides, & unfit 
for the carriage of cargo, passengers or crew : — 
Held : tonnage was not chargeable in respect of 
such covering or awning as if it were a third deck. 

I am of opinion that the ship has not a third 
deck commonly called a spar deck (Lord Cairns, 
C.). — Lord Advocate v, Clyde Steam Naviga- 
tion Co. (1876), li. R. 2 Sc. & Div. 409 ; 32 L. T. 
287 ; 2 Asp. M. L. C. 602, 11. L. 

79. Gross tonnage — Double bottom,] — 

In ascertaining the gross tonnage, for the purpose 
of limitation of liability, of a steamship con- 
structed with a double bottom for water balltist, 
the space between the inner & outer plating is 
not to be taken into account, but the measure- 
ments for depth are to be taken to the upper 
side of the inner plating only. — The Zanzibar, 
[1892] P. 233 ; 61 L. J. P. 81 ; 68 L. T. 297 ; 
40 W. R. 702 ; 7 Asp. M. L. C. 258. 

Antwtation : — Folld. The Cordilleras, [1904] P. 90. 

80. Foreign ship.] — In an 

action of limitation of liability by the ownera of 
a French steam vessel constructed with a double 
bottom for water ballast, a duly authenticated 
copy of the Order in Council of May 5, 1873, was 
produced showing that French vessels are to be 
deemed to bo of the tonnage denoted in their 
certificates of registry, & the French certificate 
of registry was annexed to the usual affidavit 
verifying the statement of claim. This certificate 
gave the gross tonnage exclusive of the double 
bottom, & a certificate of a French surveyor 
s^ted that the space between the inner & outer 
plating of the double bottom was not available 
for the carriage of cargo, stores, or fuel : — Held : 
this was a sufficient compliance with the pro- 


visions of 1894 Act, 88. 81, 84, & 503, & enabled 
the gross tonnage of the vessel to be calculated 
upon which |)ltf.*s statutory liability in damages 
was based. — The Cordilleras, [1904] P. 90 ; 
73L.J. P. 13; 89L. T. 673; 9 Asp. M. L. C. 506. 

81. Error in register — Admissibility of 

evidence to correct.] — In an action of limitation 
of liability defts. by their defence denied that the 
registered tonnage of pltfs.* ship was the correct 
tonnage, &; at the hearing tendered evidence in 
support of their defence ; — Held : the evidence 
was admissible. — The Recepta (1889), 14 P. D. 
131 ; 58 L. J. P. 70 ; 61 L. T. 698 ; 6 Asp. M. L. C. 433. 
Annotation : — Henld. Brierley t?. Brierley & William^ (1918), 

34 T. L. R. 458. 

For purpose of limitation of liability.] — See Part 
XVII., post 


SuB-8Ecrr. 5 . — Certificate of Registry. 

See 1894 Act, ss. 14-23, 49-53. 

82. Delivery up of certificate — Jurisdiction of 
court to order.] — Gibson v. Ingo, No. 90, voet, 

83. When ordered — Title of registered 

owner in dispute.] — The ct. will not interfere to 
give possession of a ship’s register to a person 
whose title to be considered as registered owner 
is subject to doubt. — The Frances (1820), 2 
Dods. 420 ; 165 E. R. 1533. 

Annotation : — Apld. The Valiant (1839), 1 Wm. Rob. 64. 

84. Sale by order of court.] — The 

owner of a ship consigned her to persons abroad 
who hypothecated her, & directed the captain to 
sign a bottomry bond. On her arrival in London, 
he, by their direction, delivered the register to 
deft.,* the agent of the consignees, who gave it to 
their solr., to institute proceedings in the Ct. of 
Admlty., on the bottonury bond. The ship was 
sold, by order of that Ct., & the register decreed 
to bo given up to the purchaser. The owner 
became bkpt., & his assignees brought an action 
of trover for the register : — Held : they could not 
recover, as they might have appeared in the 
Admlty. Ct., & prevented the sale of the vessel, 
& as the delivery of the register to the purchaser, 
under the decree of that Ct., was not a conversion 
— Hossack V, Masson (1820), 4 Moore, C. P. 361. 

85. On transfer by bill of sale.] — 

Reade V, Rowett, No. 141, post, 

86. Dismissal of master.] — (1) The 

Admlty. Div. has power upon application of the 
owners of a ship to order a master who has been 
dismissed from their employment to deliver up 
the certificate of registry & other papers & 
property belonging to the ship when he refused 
to surrender them. 

(2) Setnble : a master whether co-owner or not 
can liave no lien upon a certificate of registry or 
ship’s papers in case of wrongful dismissal by the 
managmg owners. — T he St. Olaf (1876), 35 
L. T. 428 ; 3 Asp. M. L. C. 268 ; svbaequent 
proceedings (1877), 2 P. D. 113. 

87. Refusal to deliver up—Penalty,] — 

34 Geo. 3, c. 68, s. 18, giving a summary convic- 
tion against any master of a vessel, who, having 
received the certificate of its • registry, shoU 
wilfully detain & refuse to deliver up the same 
to the proper oflficers empowered to make registry, 
etc., on the requisition of the owner or major 


PART II. SECT. 2, SUB-SECT. 4. 

P. Measurement of tonnage— Effect 
of temporary addition to open vessels ,] — 

iVn^* 11 ^*^ (1889), I. L. R. 14 Bom. 
17U. — IND. 

q, — Closed’in space on upper 
1 f cargot stores fic.T— 
Leith, Hull & Hanbitbo Packet Co. 


V. Lord Advocate (1873), 11 Maopb. 
(Ct, of Sees.) 697.— SCOT. 

r. Alteration of tonnage — Port of 
alteration port of measurement.}— P. v. 
Gardner (1864), 18 I. O. L. R. 349,— 

IR. 

PART II. SECT. 2, SUB-SECT. 5. 
t. Delivery up of certificate — iic- 


fusal to deliver up — To j^chaser at 
sheriff *s sale,}— A person who had been 
part owner of a ship, 8c as such had 

g oeseBsion of the certificate of registry, 

: who refuses to deliver it up to a 
purohaser of the ship at eherlfrs sale, 
is not liable to the penalty imposed by 
M. B. Act, 1854, 8. 50, such certifloate 
not being required by the purchaser for 
** the lawful navigation *' ofithe ship. 
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Sub-sect. 1, A.] 

part of the owners, will not authorise a conviction 
of a master who did not comply with the requisi- 
tion of the owner, though the sole owner, to 
deliver up such certificate to him, though expressed 
to be for the purpose of his providing the neces- 
sary indorsement to be made on it at the custom 
house upon the transfer of the ship to him. — 
R. V. PiXLEY (1810), 13 East, 91 ; 104 E. R. 301. 

88. .] — A conviction under 

3 & 4 Will. 4, c. 55, s. 27, stated that deft, refused 
to deliver up a certificate of registry to His 
Majesty’s officers of customs : — Held : this was 
bad as not bringing the offence within the words 
of the sect. “ sluul refuse to deliver up to the proper 
officers of His Majesty’s Customs.” — R. v. Walsh 
(1834), 1 Ad. & El. 481 ; 3 Nev. & M. K. B. 632 ; 
2 Nev. & M. M. C. 353 ; 3 L. J. M. C. 100 ; 110 
E. R. 1291. 

89. .] — H., the owner of the 

majority of the shares of a ship, being also ship’s 
husband, & having, with the knowledge & consent 
of A., the master, who was also a part owner & 
who acted under his orders, the management of 
the ship, requij^d the master to deliver up the 
certificate of registry of the ship, which was then 
lying in her port of discharge, but had not dis- 
charged. H. intended to dismiss A. & appoint 
another master ; but he had not communicated 
this intention to A., nor assigned any other reason 
for requiring the certificate. A. refused to deliver 
it up : — Held : A. was not liable to a penalty under 
Merchant Shipping Act, 1854 (c. 104), s. 50, as 
having refused to deliver up the certificate to the 
person entitled to the custody thereof for the pur- 
poses of navigation, without a reasonable ground 
of refusal. — Arkle v. Henzell (1858), 8 E. & B. 
828 ; 27 L. J. M. C. 110 ; 22 J. P. 593 ; 4 Jur. 
N. S. 306 ; 120 E. R. 309. 

89a. Indorsement of certificate — On sale of ship 
— Necessity for.] — (1) A sale of a sMp, which was 
afterwards lost at sea, made by deft., who claimed 
under a defective conveyance from a trader before 
his bkpcy., is a sufficient conversion to enable 
the assi^ees of the bkpt. to maintain trover, 
without showing a demand & refusal. 

(2) Under the ship register Acts, in order to 
make title to a ship sold at sea, whether in whole 
or in part, such sale must be acknowledged by 
indorsement of the certificate of registry in the 
manner therein described, & a copy of such in- 
dorsement be delivered by the vendee to the 
persons authorised to make registry, which officers 
are directed to make an entry thereof to be in- 
don^d on the oath or affidavit upon which the 
original certificate of registry was obtained, & to 
make a memorandum in the book of registers, & 
to ^ve notice thereof to the comrs. of the customs ; 
& it is not sufficient for the vendee to register 
such ship de novo in another port where he resided, 
though he removed the ship thither, & she never 
returned to her original port after the sale. — 
Bloxam V. Hubbard (1804), 5 East, 407 ; 1 
Smith, K. B. 487 ; 102 E. R. 1126. 

Antwiatiiym : — As to (2) Refd. Hayton v 
East, 511. General/, Mentd. Aldrltt i 
6 Moore, C. P. 669 ; Abercrombie e. 

Ad. &, El. 683 ; Jones v. Smith (1848), 

“T: Delivery of copy of indorse- 

ment.]— Bloxam V. Hubbard, No. 89a, ante. 

90. Detention of certificate — Lien claimed by 


. Jackson (1807), 8 
V. Klttridge (1822), 
Hickman (1838), 8 
1 Exch. 831. 


master — ^For wages.] — (1) There is nothing in the 
character or nature of the certificate of re^stry of 
a ship which excludes it from the jurisdiction of 
the ct. to decree its delivery as against a party 
unlawfully detaining it. 

(2) The master of a ship has no lien on the 
certificate of registry, either for his wages or for 
moneys disbursed by him for the use of the ship ; 
nor have the shipbrokers any lien on the certificate 
of registry for advances made by them to the 
owner for the use of the ship. — Gibson v. Ingo 
(1847), 6 Hare, 112 ; 67 E. R. 1103. 

Annotations :^A8 to (1) iUld. The Celtic King, [1894] P. 

175. Generally, Mentd. Knight v. Bowyer (1858), 2 Do G. 

& J. 421. 

91. For moneys disbursed for use of 

ship.] — Gibson v. Ingo, No. 90, atiie. 

92. Lien claimed by shipbrokers — For 

moneys advanced to owner for use of ship.] — 

Gibson v. Ingo, No. 90, ante. 

93. By pledgee.] — (1) Where the certifi- 

cate of a ship’s register has been deposited as a 
security for advances for the use of the ship : — 
Held : this gives the holder a lien sufficient to 
defeat an action of trover for the certificate. 

(2) Qu. : whether a person holding the certificate 
under such circumstances, & refusing to give it up 
when demanded, is guilty of a wilful detention 
within the meaning of 4 Geo. 4, c. 41, s. 25. 

(3) Qu. : fiA to the power of one part owner of a 
ship to appoint a master, & to displace a master 
appointed by another part owner. — Bowen v. 
Fox (1829), 10 B. & C. 41 ; 5 Man. & Ry. K. B. 4 ; 
L. & Welsh. 50 ; 8 L. J. O. S. M. 0. 68 ; 109 E. R. 366. 

Annotations: — As to (1) Apld. Clarko v. Batters (1855), 1 

K.&J.242. Consd. WUey v. Crawford (1 86 1 ), 1 B.&S. 265. 

94. .] — Ship Registry Act, 1845 

(c. 89), does not prevent a lien being created on 
certificate of original registry, deposited by 
unregistered owner to secure advances for the use 
of the ship. 

Upon motion by pltf. claiming such a lien, a 
p^y who, without a lawful title, had procured 
himself to be registered as owner of a ship, was 
restrained by injunction from prosecuting a com- 
plaint made under sect. 30 against pltf., for wil- 
fully detaining & refusing to deliver up the certifi- 
cate of the ship’s registry, & from instituting any 
other proceeding against pltf. to compel him to 
deliver up the certificate. — Clarke v. Batters 
(1855), 1 K. & J. 242 ; 69 E. R. 447. 

Annotation : — Reid. Wiley v. Oawford(1861), 1 B. & S. 265. 

95. .] — If a person sole owner & captain 

of a ship pledges the certificate of registry of the 
ship for good consideration he may neveid/heless 
re -demand the document for the purposes of 
navigation, & if it is not delivered to him on 
request, he may maintain an action against the 
pledgee ; for the detention is made unlawful 
by Merchant Shipping Act, 1854 (c. 104), s. 60. — 
Wiley v. Crawford (1861), 1 B. & S. 265 ; 30 
L. J. Q. B. 319 ; 4 L. T. 653 ; 25 J. P. 616 ; 7 
Jur. N. S. 943 ; 9 W. R. 741 ; 1 Mar. L. C. 101 ; 
121 E. R. 713, Ex. Ch. 

96. By second mortgagee — From •first 

mortgagee.] — A shipowner, whilst a steamer was 
being built for him, entered into an agreement 
with defts. by which he undertook to fit her for 
a particular trade & run her for five years as one 
of defts.’ line. After the completion & registra- 
tion of the vessel her owner mortgaged her. Subse- 
quently pltf. became second mtgee., &, after the 


but to enable him to perfect his title, 
by bavins: the ohanae of ownership 
indorsed upon It, or by delivering ft 
up, & obtaining a new certificate in 
lieu of it. — lie McCarthy, R. v. 


McAvity (1872), 14 N. B. R. (1 Pug.) 
193.— CAN. 

a. Validity — Addresses of owners 
omitted .] — A certificate of ownership 
under 8 Viet. c. 5, s. 2, is not invalid 


because the addresses of the owners are 
omitted, the Statute on that point 
being directory only. — Gjlderslkevb 
t?. Corby (1867), 16 U. C. R. 150.— 

CAN. 
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vessel had been running upwards of two years in 
defts.' line & was temporarily laid up, her owner 
died, having made default in payment of instal- 
ments under the first mtge. The first mtgees., 
who were without notice of the agreement with 
defts., thereupon took possession of the vessel & 
sold her to pltf., who, at the date of his second 
mtge. had notice of the existence of the agreement, 
&, at the date of his purchase, notice of the con- 
tents. Pltf. having entered into a contract for 
the sale of the ship to third parties, claimed for 
purposes of navigation under Merchant Shipping 
Act, 1864 (c. 104), s. 50, the delivery up of the 
certificate of registry which was in the hands of 
defts. Defts. denied pltf.’s right to the certificate 
except on condition that pltf. should be restrained 
from dealing with the ship in derogation of the 
agreement : — Held : pltf. was entitled to an order 
for the delivery up of the certificate, & he was not 
bound by the agreement between the late owner 
& defts., for otherwise the power of sale of the first 
mtgees. as vendors would be restricted. — ^The 
Celtic King, [1894] P. 175 ; 03 L. J. P. 37 ; 70 
L. T. 662 ; 7 Asp. M. L. C. 440 ; sub nom, Ross v. 
Tyser Line, The Celtic King, 10 T. L. K. 222 ; 
6 K. 764. 

Annotations : — Apia. The Heather Bell. [1901] P. 143. 

Reid. Law Guarautoo & Trust Soc. v. Ilusaian Bank for 

Forciffii Trade, [1905] 1 K. B. 815 ; The Lord Strathcona, 

[1925] P. 143. 

97. Certificate as evidence — Of nationality.] — 

Upon the trial of a foreigner for a homicide com- 
mitted on board a foreign built ship on the Ixigh 
seas, it was proved that the ship was manned by 
foreigners, but had been registered as a British 
ship under Merchant Shipping Act, 1854 (c. 104), 
&, at the time the offence was committed, was 
sailing under the British flag, & that the owner 
resided in Ix)ndon ; but it was admitted that he 
was not a natural born British subject. Under 
Merchant Shipping Act, 1854 (c. 104), a ship can 
only be registered as a British ship upon the pro- 
duction of a declaration that the owner is a natural 
bom British subject or that ho has received 
letters of denisation or been naturalised ; & 

the making a false declaration is a misdemeanour : 
— Held: (1) the register of the ship, coupled 
with the facts that she was sailing under the 
British flag & that the owner was resident in 
England, amounted to prirnd facie evidence that 
the ship was British ; but (2) such evidence was 
rebutted by the admission that the owner was 
not a natural born British subject ; & (3) the 
Crown could not presume, from the fact of the 
vessel having been registered, that the owner 
had been naturalised, or had received letters of 
denisation. — R. v, Bjornsen (1805), I^e. & Ca. 545 ; 
6 New Rep. 179 ; 34 L. J. M. C. 180 ; 12 L. T. 
473 ; 29 J. P. 373 ; 11 .fur. N. S. 589 ; 13 W. R. 
664 ; 10 Cox, C. C. 74 ; 2 Mar. L. C. 210, C. C. R. 

.] — See Evidence, Vol. XXII., p. 344, 

Nos. 3474-3476. 

Of ownership .] — See Sect. 1, sub-sect. 2, 

ante. 


Sub-sect. 6. — Rectibtcation and Close op 
Register. 

See 1894 Act, s. 21 ; 1926 Act, s. 62. 

98. Rectification — Jurisdiction of court.] — 
Where a transfer of an interest in a ship, void by 
rearon of fraud or fo’* any other cause, has been 
registered, the ct. has power, by virtue of its 
inherent jurisdiction, to rectify the register by 


ordering the entry of the void transfer to be 
expunged. — ^Brond v. Broomhall, [1906] 1 K. B. 
671; 75 L. J, K. B. 648. 

99 , ± — Person having no title to ship — 

Order for retransfer & account.] — Where a person, 
having no title to a ship, procures it to be registered 
in his name, this ct. \^1 compel him to retransfer 
it to the rightful owner & account for the earnings, 
even though there has been no fraud, & notwith- 
standing Merchant Shipping Act (Amendment) 
Act, 1855 (c. 91). — Holdebnbss v. Lamport 
(1861), 29 Beav. 129 ; 30 L. J. Ch. 489 ; 7 Jur. 
N. S. 564 ; 9 W. R. 327 ; 64 E. R. 676. 

100. Closing the register — “ Constructive total 
loss.*'] — By 1894 Act, s. 21, as amended by 1906 
Act, s. 52, in the event of a registered ship being 
either “ actually or constructively lost ” the owner 
shall immediately on obtaining knowledge of the 
event, if no notice thereof has already been given 
to the registrar, give notice thereof to the registrar, 
who shall make an entry thereof in the register 
book, & the registry of the ship in that book shall 
be considered as closed. The expression “ con- 
structively lost ** has no meaning as applied to a 
ship, except in connection with marine insurance, 
& a vessel which is a constructive total loss within 
the meaning of the term in marine insurance is 
“ constructively lost ” within 1894 Act, s. 21. 

On Mar. 22, 1913, a ship of 3.50 tons gross 
measurement was sunk in the fairway of the 
Manchester Ship Canal & abandoned by the 
owners to the underwriters, who paid as on a total 
loss. The canal co., acting omder 1894 Act, s. 530, 
raised the vessel at a cost of £3,600 & removed her 
to a pontoon at Manchester where on May 1, 1913, 
they sold her by auction to deft, for £1,675. The 
contract of sale described the vessel as a “ registered 
ship of a certain tonnage, & provided that on 
completion the seller would deliver to the pur- 
chaser a delivery order for the vessel. On May 8, 
the day fixed for completion, deft, required the 
canal co. to transfer the ship by bill of sale on the 
ground that she was still a registered ship. On 
May 22 the canal co. offered to execute a bill of 
sale quuniam valeai, but the registry having in 
the meantime been closed, deft, declined to com- 
plete the purchase. In an action for specific 
performance of the contract : — Held : the ship 
was constructively lost ” within 1894 Act, s. 21, 
& by the operation of that sect, as amended by 
1906 Act, the ship having ceased to be a registered 
ship, no bill of sale was necessary to transfer her 
to deft. The canal co. had a statutory right to 
j sell the ship whether the registry was closed or 
I not, &, as, before action brought they had offered 
to execute a bill of sale for what it was worth, deft, 
was bound to complete his contract. — Manchester 
Ship Canal Co. v. Horlock, [1914] 2 Ch. 199 ; 
83 L. J. Ch. 637 ; 111 L. T. 260 ; 30 T. L. R. 500 ; 
58 Sol. Jo. 533 ; 12 Asp. M. L. C. 516, C. A. 


Sect. 3.— TRANSFER AND TRANSMISSION OF 
PROPERTY IN SHIPS. 

Sub-sect. 1. — Sale. 


A. In General. 

Sec 1894 Act, ss. 24-30, &, generally. Sale op 
Goods, Vol. XXXIX., pp. 358 et seq. 

101. ApplicaUon of Sale of Goods Act, 1893 
(c. 7).] — (1) A ship comes within the definition of 
“ goods ’’ in above Act, s. 62, & therefore a contract 
for the sale of a ship must, in order to be valid, 
comply with the requirements of above Act, s. 4. 


PART II. SECT. 2, SUB-SECT. 6. 

08 i. Redificati(m--Juri9diction of court]— T hr W. E. Wikr (1873). Y. A. D. 146.— CAN. 
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ahipa: Suh^aect. 1, A.] 

(2) Under above Act, 8. 62, the ct. may, if it 
thinks fit, order specific performance of a contract 
for the sale of a ship. — Behnke v. Bede Shipping 
Co., [1927] 1 K. B. 649 ; 96 L. J. K. B. 326 ; 136 
L. T. 667 ; 43 T. L. B. 170 ; 71 Sol. Jo. 106 ; 17 
Asp. M. L. 0. 222 ; 32 Ck>m. Caa. 134. 

102. Sale of ship with furniture — Whether 
ballast Included.] — Kyntebs Case (1686), 1 Leon. 
46 ; 74 E. R. 43. 

Annotation: — ^Reld. Camplin v. Bullman (1761), Park. 198. 

102a. Sale by purchaser from bankrupt — ^Rlght 
of assignee in bankruptcy.] — ^Bloxam v. Hub- 
BABD, No. 89a, ante, 

103. Sale *<with aU faults — Uabllity for 
defects — ^Necessity tor fraud.] — If a ship is sold with 
all faults, the seller is not liable to an action in 
respect of latent defects which he knew of without 
disclosing at the time of the sale, unless he used 
some artifice to conceal them from the purchaser. — 
Baglehole V. Walters (1811), 3 Camp. 154 ; 170 
E. R. 1338, N. P. 

Annotations : — Apld. Bywater v. Riohardfion (1834), 1 Ad. & 

El. 508. Conad. Ward v. Hobbs (1878), 4 App. Cas. 13. 

Befd. Pickering r. Dowson (1813), 4 Taunt. 779 ; Gorton 

V. Macintosh (1882), 31 W. R. 232. 

104. Misrepresentation as to age.] — The 

vendor of a ship represents her to have been built 
in 1816, Qltliough in fact she had been launched 
a year earlier ; the vendee is entitled to recover 
damages for the deceit, although the ship was to 
be taken with all faults. — Fletcher v, Bowsheb 
(1819), 2 Stark. 561 ; 171 E. R. 736, N. P. 

105. Liability for breach of warranty.] — 

Where an advertisement for the sale of a ship 
described her as “a copper fastened vessel,** 
adding, that the vessel was to bo taken with all 
faults, without any allowance for any defects 
whatsoever, & it appeared that she was only 
partially copper fastened : — Held: notwithstanding 
the words, “ with all faults, etc.** the vendor was 
liable for the breach of the warranty. — Shepherd 
V, Kain (1821), 5 B. & Aid. 240 ; 100 E. R. 1180. 
Annotations: — Distd. Freeman v. Baker (1833), 5 B. & Ad. 

797. Consd. Barr v. Gibson (1837), 3 M. & W. 390. Distd. 

Taylor v. Bnllen (1850), 5 Excb. 779. Apld. CJowdy v, 

Thomas (1876), 3(j L. T. 22. Re!d. Budd v. Fairmaner 

(1831), 5 C. & P. 78. Mentd. Hart v. Windsor (1844), 13 

L. J. Ex. 129. 

106. What amounts to warranty.] — 

Deft., being the owner of a ship, advertised its 
sale, describing it as The fine teak built barque 
Intrepid, A.l, & well adapted for a passenger 
ship.** Pltf. having read the advertisement 
negotiated for its purchase, & a contract was 
signed by pltf. & deft., whereby the former agreed 
to buy & the latter to sell “ the barque Intrepid as 
she now lies in the St. Katherine Dock, agreeable 
to the inventory annexed.** The inventory com- 
menced by describing the ship in the same terms 
as the advertisement : under that was the word 
“ Inventory,*’ which was followed by a list of the 
ship’s stores & tackle : & in the margin, opposite 
to this list, deft, signed his name. The document 
concluded thus ; “ The vessel & her stores to be 
taken with all faults as they now Ue, without any 
allowance for deficiency in length, weight, quantity, 
quality, or any defect or error whatever.** The 
vessel proved not to be teak built, nor of class Al, 
nor adapted for a passenger ship : — Held : (1) the 
whole of the above document was incorporated 
with the contract of sale, & not merely the list of 
stores headed “ Inventory ** ; (2) there was no 
warranty of the vessel. — Taylor v, Bullen (1850), 
6 Exch. 779 ; 20 L. J. Ex. 21 ; 16 L. T. O. S. 164 ; 
165 E. R. 341. 

AwnoUUion : — Befd. Harrison v, Knowles & Foster, (1917J 

2 K. B. 606. 


*1 — See, generally, Sale op Goods, Vol. 

XXXIX., pp. 436, 436. 

107. Power to sell — ^Alleged breach of covenant 
that vendor had power.] — ^By deed poU, dated 
Oct. 21, 1836, deft, sold & assigned, etc., to pltf. 
“ all that ship or vessel called, etc., with her masts, 
tackle, & appurtenances,” & covenanted that he 
had then good right, full power, & lawful authority, 
to sell & assign the said premises to pltf. To a 
declaration on this covenant, assigning as breaches, 
that at the time of making the deed poll, the ship 
was wholly lost & destroyed, & was incapable of 
being assigned, etc. ; that deft, had not at that 
time good right, etc., to assign her ; deft, pleaded, 
that the ship was not, at the time of making the 
deed poU, wholly lost & destroyed, etc. ; & that 
deft, had good right to assign her. It appeared 
in evidence, that at the time of the sale the ship 
was on a foreign voyage, that, on Oct. 13, she went 
aground in a storm on the coast of the Prince of 
Wales’s Island, & was left by the crew, who, 
however, had access to her afterwards ; that she 
lay aground five feet above water on one side, & 
with her masts standing, till Oct. 24, when the 
captain called a survey, &, by the surveyor’s advice, 
sold her ; that her bulk-ends were strained, but 
that if there had been facilities at hand, & it had 
been a different season of the year, she might l^vo 
been got off & rcpaii’cd ; & that she had sustained 
no more damage on Oct. 21 than when she first 
took the ground : — Held : the covenant of deft., 
that he had power to transfer her as a ship, was not 
broken. — Barr v, Gibson (1838), 3 M. & W. 390 ; 
1 Horn & H. 70 ; 7 L. J. Ex. 124 ; 150 E. R. 1196. 
Annotations: — Reid. Hunter v. Parker (1840), 7 M. & W. 

322 ; HasUe r. Couturier (1853), 9 Exch. 102 ; Han*ison 
V, Knowles & Foster, [1917] 2 K. B. 606. Mentd. Strick- 
land V. Turner (1852), 7 Exch. 208 ; Jones v. Just (1868), 
L. 11. 3 Q. B. 197. 

108. Conditional sale — Subject to approval.lj- 

The purchaser held entitled to reject the ship 
after inspection & to recover the deposit paid on 
the signing of the agreement.-— R epetto v. Friary 
S.S. Co., Ltd. (1901), 17 T. L. R. 265. 

Annotation : — ^BeU. Higgle v, Ogston Motor Co. (1915), 84 
L. J. K. B. 2165. 


^09, .] — An agreement for the sale 

of a steamer provided that the price should bo 
“ paid as follows : 10 per cent, on approval of the 
steamer so far as can be seen without opening up 
. . . ’* & on the purchaser so approving & pajdng 
deposit “ the vendors agree to open up engines, 
boilers, water-ballast tanks for purchaser’s 
inspection & approval. ... If steamer not 
approved of, deposit to be returned immediately.” 
On approval of engines, boilers, etc., the vendors 
are to dry dock the vessel for inspection of ship’s 
bottom, etc. Purchaser’s inspectors inspected the 
portion of the vessel which did not require opening 
up, paid the deposit, & subsequently inspected the 
opened up portions & disapproved of her : — 
Held : a band fide exercise of judgment on inspection 
entitled purchaser to disapprove, & the deposit 
was recoverable back by him, whether the dis- 
approval of his inspection was based upon reason- 
able grounds or not. — Haegerstrand v. Ajinb 
Thomas S.S. Co. (1905), 10 Com. Cas. 67, 0. A. 

109a. Authorisation by warrant of attorney — 
Revocation by death of owner.] — (1) A power of 
attorney authorising the sale of a vessel is re- 
voked by the death of the owner. 

(2) Pltf. may recover for a fractiqnal part of a 
ship, in an action of trover. — ^Watson v. King ( 1816 ), 

]. R. 420, N. P. 

BoaumoDt 
Morton (1 
1 ). Ncpoaii 
838), 7 Ad. 

B. 895 ; Carter t>. 

White (1882), 20 Ch. D. 225. 


(1828), 



1 Stark. 121 ; 4 Camm 272 ; 171 1 
Annotations .'—OencrallVjSMA, Bundle v. 
1 Moo. & P. 396. Mentd. GauHBoii v, 
Man. & Ry. K. B. 613 ; Doe d. Knight 
5 B. Sc Ad. 86; Glllett v. Abbott 
783 : Smart v. Bandars (1848), 5 C. 
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110. Executory contract — When action for 
breach lies.] — ^An action will not Ue for the breach 
of an executory contract for the sale or transfer of 
a ship, unless the contract contains a recital of the 
certincate of registry, pursuant to Ship Registry 
Act, 1846 (c. 89), s. 34. — Duncan v. Tindall 
(1853), 13 0. B. 268 ; 22 L. J. 0. P. 137 ; 17 Jur. 
847 ; 138 E. R. 1197. 

AnnotaHon Bold. Myors v, Willis (1855), 17 O. B. 77. 

111. Sale by Instalments — Injunction to re- 
strain dealing with ship.] — B. contracted to pur- 
chase a barge of n., the purchase-money to be paid 
by instalments. Part of the money so to be paid 
was paid, and H. gave notice to B. that he had sold 
the barge to another person, & he must give it up, 
& gave a formal notice to that effect. On petition 
under Merchant Shipping Act, 1854 (c. 104), s. 65, 
to restrain the dealing with the barge until a day 
specified. Order made on the terms of bringing 
the arrears of instalments into ct., & giving security 
for the completion of the contract. — Re The Isis, 
Ex p. Baker (1868), 18 L. T. 313 ; 3 Mar. L. O. 62. 

112. What amounts to delivery.] — Deft, in Lon- 
don buys of pltf. a ship, which pltf. builds beyond 
seas. Deft, writes to pltf., ordering him to provide 
a captain & crew, to load the vessel, & to insure 
her. Pltf. carries out the order, & the captain & 
crew sail in the vessel, which is lost on the voyage. 
Pltf. may recover the price of the vessel under a 
count for goods sold & delivered. — Hazard v. 
Hodges (1859), 32 L. T. O. S. 267 ; 7 W. R. 204. 

113. Refusal to deliver foreign ship — Injunction 
to restrain removal from jurisdiction.] — A ship- 
owner of Hamburg made at Hamburg an agreement 
ivith a domiciled Englishman for the sale to the 
Englishman of a Hamburg ship whenever she might 
return from the voyage on which she then was. 
The ship returned & was by the owner ordered 
to proceed to Sunderland. The master of the 
ship, who was authorised by the shipowner to 
act as his agent in the sale, refused to deliver the 
ship except on certain terms. The purchaser 
filed a bill against the owner & the master for 
specific performance. He obtained leave to sub- 
stitute service on the master for the owner, & 
moved for an injunction to restrain defts. from 
removing the ship out of the jurisdiction : — Held : 
the ct. had jurisdiction to restrain defts. from 
removing the ship, & injunction granted. 

The right of pltf. here was to have the ship de- 
livered to him in exchange for the purchase-money 
(James, L. J.). — Hart v, Herwig (1873), 8 Ch. App. 


860 ; 42 L. J. Oh. 457 ; 29 L. T. 47 ; 21 W. R. 663 ; 
2 Asp. M. L. 0. 63, L. JJ. 

Annotaiiom : — Uoxiid. Belmke v, Bede Shipping Oo., [1927] 

1 K. B. 640.^ Reid. Bum v. Horlofson & SlemenBen, The 

Faust (1887), 56 L. T. 722. 

114. Accident before delivery — Damages for 
depreciation.] — Savary, Young & Co. v. Priest- 
man & Co. (1886), 2 T. L. R. 467, C. A. 

116. Right Of inspection.] — An agreement for 
the sale of a ship contained a provision that the 
purchaser should have permission to remove the 
ship to a suitable gridiron to scrape & otherwise 
examine the vessers bottom. The person mutually 
agreed upon to make the inspection went on board 
the ship for the purpose, it being in the middle of 
Milford Haven, when the vendors refused to allow 
hirn to inspect the bottom of the ship from the 
inside, & upon this point the sale went off : — Held : 
the purchaser was not entitled to mountain an 
action for breach of contract, as the only inspection 
permitted was of the ship on the gridiron, & defts. 
had a right to refuse an inspection when the ship 
was in the middle of Milford Haven. — De Mattos 
& Co. V, Great Eastern S.S. Co. (1887), 3 T. L. R. 
039, H. L. 

115a. Specific performance.] — Lynn v. Chaters 
(1837), 2 Keen, 621 ; 9 L. T. 63 ; 48 E. R. 728. 

115b. .] — Hart v. Herwig, No. 113, ante. 

115c. .] — Beiinke V. Bede Shipping Co., 

No. 101, ante. 

116. Ship unregistered.] — A contract for 

the sale of a ship, or a portion of a ship, cannot 
be recognised in a ct. of equity unless it h^ been 
registered, in conformity with the provisions of 
8 & 9 Viet. c. 89. — Hughes v. Morris (1852), 
2 De G. M. & G. 349 ; 21 L. J. Ch. 761 ; 19 L. T. 
O. S. 210 ; 16 .Tur. 003 ; 42 E. R. 907, L. JJ. 


Annotations Coiisd. M*Calmont v. Rankin (1852), 2 D© G. 
M. & G. 403. Apld. Duncan v. Tindall (1853), 13 C. B. 
258. Consd. Liverpool BorouKh Bank v. Turner (i860), 
1 John. & H. 159. Refd. Parr v. Applebeo (18.^')), 24 
L. J. Ch. 767 ; Stapleton v. Haymen (1864), 9 L. T. 655. 
Mentd. Maddison v. Alderson (1883), 8 App. Gas. 467. 
117. Measure of damages — Wrongful sale — 
Interest.] — Interest allowed for ship wrongfully 
taken by deft. — Ekins v. East India Co. (1717), 
1 P. Wms. 394 ; 2 Eq. Cas. Abr. 533, pi. 1 ; 24 
E. R. 441, L. C. ; ajfd. sub nom. East India Co. 
V. Ekines (1718), 2 Bro. Pari. Cas. 382, H. L. 


Annotation : — ^Re!d. Law v. East India Co. (1799), 4 Ves. 824. 

118 , Breach of contract.] — In case of 

breach of contract for the sale of a ship the loss 
directly arising thereby is the fair amount of 
damages. — Simons v. Patchett (1857), 7 E. & B. 


PART II. SECT. 8, SUB-SECT. 1.— A. 

118 i. Measure of damages — Breach 
M contract.]— S.S. Boverie Co. v. 
Howard Smith & Sons Proprietary, 
Ltd. (1902), 28 V. L. R. 29.— AUS. 

118 ii. .] — McGowan v. 

Mockler (1879), Cass. Dig. 2nd ed. 
421.— CAN. 

b. Sale of ship — **Wiih aU belong- 
ing to her on hoard on shore."*] — 
Armstrong & Co. v. M'Greoor & Co. 
(1875), 2 R. (Ct. of SoRS.) 339 ; 12 Sc. 
L. R. 243.— SCOT. 

0 . Coals on hoard not covered, 

hy words ** tackle,** appurtenances, 
etc.] — On the sale of a ship, lying in 
port, coals in her at the time are 
not a part of the ship, nor are they 
covered by the words ** tackle,*' 

appurtenances," etc., & do not pass 
to a purchaser of the ship unless ex- 
pressly mentioned. — S.S. Hope & 
Panther Co. v. Baine, Johnston & 
Co. (Trustees) (1896), 7 Nlld. L. II. 
881. — ^NFLD. 

d. Specific •performance — Of pur- 
pose of dwtres — Steamer not yet built .] — 
OAWpON V. TBORNBILL (1813), 1 
U. C. U. 132.— CAN. 


o. Vatidity of transfer — Necessity 
for regiAration .] — Orser v. Mounteny 
(1852), 9 U. C. R. 382.— CAN. 

f. Conditional sale — Intention of 
parties.] — Seeton v. Kino (1890), 18 
S. C. K. 712.— CAN. 


g. Bight of vendor to retake pos- 
session — Before property nesses.] — 
Brown r, Nickerson (1841), 3 

N. B. R. (1 Kerr) 467.— CAN. 


h. Bond for transfer — Not intended 
to operate as assignment .] — Cqrby v. 
Cotton (1858), 7 C. P. 209 ; 3 C. L. J. 

o (3 TAN 


k. Necessity for writing — Sate of 
unregistered boot.]— O lympic ^nb 
Construction Co. v. Momskn & 

(1915), 30 W. L. R, 711 ; 8 W. W. R. 
79 ; 21 D. L. R. 271.— CAN. 

l . Sate of share in ship .] — 

Writing is not essential to a oontract 
for the sale of ^ares in a, ship.— 
McConnachib V. Geddes, [19181 S. 0. 
391 : [1918] 1 S. L. T. 346.— SCOT, 


ni. .1 — An oral agree- 

ment for the sale of shares in a regis- 
tered vessel oaunot, although com- 
pletely executed, form the basis of an 
action to recover unpaid purchase- 


money. — ^W rIOHT V. CURLB (1862), 
Mao. 45.— N.Z. 

n. Bight of purchaser to repudi^ 
— Delay in lender of bill of sate.]-— 
Forbes v. Campbell (1885h 12 R. 
(Ct. of Sesa.) 1065 ; 22 Sc. L. R. 699.— 
SCOT. 

o. Sale to alien— Whether enfor^- 
aftZf. ]—CUTTEN V. McFarlanb (1869), 
7 N. S. R. (1 G. & O.) 468.— CAN. 

p. When sale complete — Payment 
of price delivery of bill of sale.}— 
Granfelt V. Lord Advocate (1870* 
1 R. (Ct. of Sess.) 782 ; 11 Sc. L. R. 
337.— SCOT. 


q. Form of transfer.] — The transfer 
of a ship should be in the form, or 
OH near tn© form os may be. laid down 
by the M. S. Act. — ^Thb Shah Cal- 
lander (1866), 1 Ind. Jut. N. S. 263. — 
IND. 


r. .1 — Raman AD AN Chktti 

Nagooda maraoayar (1897), I. L. 
21 Mad. 395.— IND. 


V. 

R. 


t. Right to recover insurance pre- 
wjiwm.)— 3dASON V. Brunskill (1857), 
15 U. C. R. 300.— CAN. 

a. Unpaid purchase-money — Piy- 
chaser restrained from removing 
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Sect* 3 . — Transfer and transmission of property in 
ships: Subject I, A* db B,] 

568 ; 26 L. J. Q. B. 195 ; 29 L. T. O. S. 88 ; 3 
Jur. N. S. 742 ; 5 W. R. 500 ; 119 E. R. 1357. 
AnnotaHona .^Coiad. Speddlng u. Nevell (1869), L. R. 4 

C. P. 212 ; Re National Colleo Palace Co., Ex p. Ponmure 

(1883), 24 Ch. D. 367. Reid. Meek v. Wendt (1888), 21 

Q. B. D. 126. 

119. Agreement lor mutual indemnity by 
several owners — Sale of ship by one owner — 
Whether others liable to purohaser.]~~Several 
owners of different ships having entered into a 
bond to a trusty, binding themselves & their 
assigns to indemn^ each other to a certain amount 
if any of their ships should be lost, & one of them 
having sold his ship & she being afterwards lost, 
the others are not liable under the bond, unless 
the vendor has sold, together with the ship, his 
interest in the agreement of indemnity. — ^A ybes v. 
Wilson (1780), 1 Doug. K. B. 385 ; 99 E. R. 248. 

Sale through agent— Right to commission.]— 
See Agency, Vol. I., pp. 493, 495, 500, Nos. 1693, 
1701, 1711. 

Purchase & resale by agent — Liability to 

account.]— /See Agency, Vol. I., p. 473, No. 1501. 

Sale of vessel under construction.] — See Sale 
OP Goods, Vol. XXXIX., pp. 498-501. 

Stamp duty on agreement for sale.]— 
Revenue, Vol. XXXIX., p. 258, No. 429. 

B. Misrepresentation. 

See 1894 Act, ss. 24-30, &, generally. Sale op 
Goods, Vol. XXXIX., pp. 685, 686; Misre- 
presentation, Vol. XXXV., pp. 6 et icq. 

120. Belief In truth of representation.] — Swift 
V. Spooley (1854), 23 L. T. O. S. 300, N. P. 

121. .] — Upon a negotiation for the sale of 

a ship B., the seller represented to A. the buyer 
that she was, so far as he knew, as sound as a ship 
of her age usually was. Upon the faith of this 
representation A. agreed to purchase the ship & 
proceeded to make alterations in her to fit her for 
a voyage to Australia for which A., at the time of 
the contract knew she was intended. The register 
proving defective A. afterwards repudiated the 
bargain & upon a suggestion that the representa- 
tion of B., as to the ship’s soundness was false, 
brought an action against him, charging him with 
a false & fraudulent representation with a view 
to induce A., & whereby A. was induced to expend 
moneys on the ship, which but for such false & 
fraudulent representation he would not have done. 
At the trial, the judge told the jury that to sustain 
the action, pltf. miist prove that deft, made the 
representation alleged ; that it was false ; that 
deft, knew it to be false ; & that damage had 
resulted to pltf. The jury returned the following 
verdict — “ We find for plaintiff but acquit deft, 
of any fraudulent intention ” : — Held : upon this 
finding the verdict was properly entered for pltf. — 
Milne v. Marwood (1855), 15 C. B. 778 ; 3 C. L. R. 
228 ; 24 L. J. C. P. 36 ; 139 E. R. 632. 

122. Whether representation amounting to 
warranty — ^Representation In advertisement but 
not In toventory.] — The owners of a ship circulated 
advertisements of sale, beginning with a descrip- 
tion of the ship, which stated her to be copper 
fastened ; after which was a notice, that the huU, 
inasts, yards, & rigging, were to be taken with all 
faults. Under this was printed the word ** in- 
ventery,” which was followed by a list of the 
shjp 8 stores & tackle ; & there was then a further 


announcement, that the vessel & her stores were 
to be taken with all faults, & without allowance for 
weight, length, quality, quantity, or any defect 
whatever. The owners, afterwards executed a 
written contract of sale, not stating the vessel to 
be copper fastened, but containing this clause, 
“ On papnent of the purchase-money, the said 
brig, with what belongs to her, shall be delivered 
according to the inventory which hath been 
exhibited ; but the said inventory shall be made 
good as to quantity only ; & the said brig, together 
with hei; stores, shaU be taken with all faults, in 
the condition they now lie, without any allowance 
for weight, length, quality, or any defect what- 
soever ” : — Held : assuming that the advertise- 
ment could, by words of reference, be incorporated 
with the contract of sale, the word “ inventory ” 
in the contract, referred only to the list of stores, 
etc., & not to the prior part of the advertisement ; 
&, therefore, on the two documents taken together, 
no warranty appeared that the ship was copper 
fastened. — Freeman v. Baker (1833), 6 B. & Ad. 
797 ; 2 Nev. & M. K. B. 446 ; 3 L. J. K. B. 17 ; 
110 E. R. 985 ; previous proceedings, 5 C. & P. 
475, N. P. 

Annotations: — Refd. Taylor v. Bullon (1850), 5 Exch. 779. 

Mentd. Gibson v. D’Este (1843), 2 Y. & O. Ch. Gas. 542. 

123. .] — Where it is sought to import a 

wapanty into a contract of sale contained in letters 
which are ambiguous in their terms, it is competent 
to the party sought to be charged to give evidence 
of all the surrounding facts & circumstances, for 
the purpose of showing that a warranty was not 
contemplated by the parties. 

In an action for the breach of warranty of a 
yacht sold by deft, to pltf., the case for pltf. 
consisted of proof that his agent having gone 
to examine the vessel with a view to buying her, 
& being unable to ascertain the state of soundness 
of the masts, where they passed through the decks, 
told the captain, who was deft.’s agent in the 
sale, to have them examined by a shipwright & 
report the result. The captain subsequently wrote, 
“ I have had a good overhaul at the masts, & find 
they are all as soimd as ever.” An offer of 
£3,000 was then made by letter by pltf.’s agent, 
who said pltf. would have to lay out £500 in 
repairs. Deft, replied by letter declining to take 
less than £3,500, & saying, ” You must, I think, be 
under some very great error in thinking £500 would 
be required te be spent. Beyond the usual 
painting, etc., & perhaps a little repair to the 
copper, I don’t really think there are any necessary 
repairs. . . . Personally I know her sea-going 
qualitites, & how thoroughly sound she is & tight 
in every part.” In a subsequent letter deft, 
further said, “ her masts have been examined & 
found as sound as when put in.” After some 
further correspondence, pltf. purchased the vessel 
for £3,375, & a transfer or bill of sale was made in 
accordance with Merchant Shipping Act, 1854 
(c. 104) ; — Held : assuming the assertions in the 
letters amounted to a warranty of the soundness of 
the masts, it was competent to deft, to prove all 
the surrounding circumstances & statements of 
the parties, as well after as before the letters, to 
show that a warranty was not contemplated. 

Semble : the letters did not amount to a war- 
ranty. — S tuclby V. Baily (1862), 1 H. & C. 405; 
31 L. J. Ex. 483 ; 10 W. R. 720 ; 158 E. R. 943. 

124. Statement In particulars.] — Defts. 

being desirous of selling two steamships to pltfs. 


machinery from vessel .] — Laughton 
Thompson (1858), 7 Gr. 30.— CAN. 


^v . of vendor to disdose 
nuUerial a^ecta ,] — Tte seller of a ship 
at sea, or m any other situation where 


the purchaser cannot examine 8c judge 
for nlmself, is hound to communicate 
any material defoots with which he 
may be acquainted. — D uthib v* Oah- 
NBoiB (1815), 18 Fao. OoU, 162.— 
SOOT. 
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gave to pltfs. particulars in writing of the ships 
which stated (inter alia) that the dead weight 
capacity of each ship was 460 tons. The parti- 
culars also contained the words “ not accountable 
for errors in description.” Pltfs. relying upon the 
particulars agreed to buy the ships, & a memo- 
randum of the contract, which did not in terms 
refer to the particulars, was signed by the parties 
on Dec. 9, 1915. The ships were delivered to, 
& accepted by pltfs. & it was subsequently dis- 
covered that the dead weight capacity of each ship 
was only 360 tons. In an action by pltfs. to 
recover damages for a breach of a condition of the 
contract, & alternatively for breach of warranty : — 
Held : on the evidence the statement in the 
particulars of the ships as to the dead weight 
capacity which was made bond fide was not part 
of the contract, & defts. were not liable. — Harrison 

V. Knowles & Poster, [1918] 1 K. B. 608 ; 87 
L. J. K. B. 680; 118 L. T. 666 ; 34 T. L. B. 235 ; 
14 Asp. M. L. 0. 249 ; 23 Com. Cas. 282, C. A. 

125 . As to ownership — Fraud.] — R. N. sole 
owner & at first master of the Empre^a^ after some 
intermediate appointments, made his son R. N. 
master ; who, in Australia, without authority, 
sold the vessel, asserting himself to be the sole 
owner & master, the certificate of registry & 
indorsement bearing out, on the face of it, such 
assertion. R. N., the son, received the purchase- 
money, but never transmitted it to the father : — 
Held : the sale was effected by the fraud & 
forgery of the son ; the misleading description of 
him on the certificate of registry, which enabled 
him to practice such deceit, was not proved to 
arise from any culpable neglect in the instruc- 
tions given by the father to the custom house & 
the sale was null & void. — The Empress (1856), 
Sw. 160 ; 28 L. T. O. S. 204 ; 3 Jur, N. S. 119 ; 5 

W. R. 165 ; 166 E. R. 1073. 

126 . As to classification at Lloyds.] — Claim 
for damages on account of failure of guarantee 
that a new ship built at Quebec & sold to pltf. 
by defts., should class seven years A1 in Lloyd’s 
Register. — The Saldanha, Baines v, Gibbs 
(1856), 4 L. T. 742 ; 9 L. T. 87. 

127 . J — In cross actions between vendor 

& vendee of a ship, the question in both being 
fraud, in the obtaining a classification as Al, 
which had been obtained by trickery on the part 
of an agent of the vendor : — Held : the jury must, 
to find against the vendor, believe him to have 
been a party to this fraud. — T indall v. Baskett, 
Baskett V. Tindall (1861), 2 F. & F. 044. 

128 . Admissibility of Lloyd’s Register.]— 

A party bought a ship under a representation that 
she was copper fastened. He ascei^tained, in the 
course of a few days, that she was not, but did not 
make any complaint to the seller till several 
months afterwards, when she had been on a voyage 
& returned : — Held : “ Lloyd’s Register of 

SMpping ” was not admissible in evidence to show 
that the vessel was considered as copper-fastened. 
—Freeman v. Baker (1833), 6 C. & P. 475 ; 172 
E. R. 1060, N. P. ; avbaequent proceedings^ 5 B. & 
aQ. 797. 

129 . No privity of contract — Neces- 

^ty for fraud.] — Defts., the trustees of Lloyd’s 
Register of Shipping, had, on the request of the 
owner of the barque Midas ^ to have the vessel 
surveyed & reclassed, caused a survey of the 

to be made by one of their surveyors 
and after such survey the society issued a certificate 
in the usual form, in which they stated that the 
vessel was in a good &; efficient state, & that she 


had been classed & entered in the register with 
the character Al for seven years. The fees for 
this classificauon were paid by the owner. After 
the date of this classification & certificate pltf. 
bought the Midas from the owner, he ^d so in 
reliance upon the statement in the certificate as to 
the condition of the vessel. Defects were soon 
afterwards discovered in the condition of the 
vessel, by reason whereof pltf. suffered damage. 
It was admitted, for the purpose of the case, that 
the survey was negligently made, & that but for 
such negligence the defects in such vessel would 
have been discovered, & pltf. saved from the loss 
which he sustained. In action by pltf. against the 
trustees of the society to recover damages from 
the loss so sustained : — Held : even assuming 
the negligence of the classification, & the false 
character given to the vessel thereby, pltf. was not 
entitled to recover against defts. as his action 
could not be based upon contract, there being no 
privity of contract between pltf. & defts., & it 
could not be based upon misrepresentation, as 
there was no misrepresentation of a fraudulent 
character. — ^Braginton v. Chapman, The Midas 
(1878), 60 L. J. Q. B. 528, n. ; 65 L. T. 344, n. 
Annot^ions : — Folld. Thlodon r. Tindall (1891), 60 L. J. 

Q. B. 526. Retd. Australian Stoam Shippingr Co. v. 

Devltt (1917), 3.3 T. L. R. 178. 

130 . .] — Lloyd’s Committee had 

furnished the owner of a sailing yacht with a 
certificate which classed the yacht as Al for eleven 
years. After the owner had sold the yacht to 
pltf., it was discovered that she was not entitled to 
this classification. Pltf. brought an action for 
dama'ges against the committee upon tlie ground 
that owing to the representation in the certificate 
he had given more for the yacht than she was 
worth : — Held : pltf. had no cause of action. — 
Thiodon V. Tindall (1891), 60 L. J. Q. B. 526 ; 
65 L. T. 343 ; 7 T. L. R. 581 ; 7 Asp. M. L. C. 76 ; 
sub nom, Thisdon v. Tindall, 40 W. R. 141, D. C. 
Annotation : — Reid. Australian Steam Shipping Co. r. 

Devitt (1917), 33 T. L. R. 178. 

131 . Purchaser to take risk of requisition — 
Ship already under requisition.] — Pltfs. bought a 
steamer from first defts. through second defts., 
who were brokers, there being a term in the 
contract that pltfs. were to take the risk of the 
ships being requisitioned. The steamer was at the 
time under requisition by the Admlty., but had 
been temporarily released for one voyage only. 
In an action for damages against first defts. for 
breach of a contract to sell a free ship or for breach 
of a collateral written promise by the brokers 
that the ship was free, & against the brokers for 
breach of warranty of authority or for breach of 
duty in not giving pltfs. all material information : 
— Held: (I) the above-mentioned term of the 
contract did not imply that the ship was a free 
ship ; (2) the brokers gave pltfs. the information 
required ; (3) there was no collateral written pro- 
mise, & therefore the action failed against both 
defts. — ^Brys & Gylson, I/td. v. Imperial S.S. 
Co., Ltd. & Crosby, Ker & Co. (1918), 34 T. L. R. 
536. C. A. 

132 . Sub-sale by purchaser — Liability for mis- 
representation — No action over against original 
vendor — Where no recital of registry in original 
sale.] — D. agreed to sell to K. a ship, & signed & 
delivered to him an instrument describing her as 
copper bolted, & containing an inventory of 
her stores, under which he wrote “ Sold, the 
within-mentioned ship to K.” — “ A, D.” ; but 
it did not recite the re^stry of the ship, or mention 
the price to be paid. D. afterwards executed 


59^^(3q4* ^ at Goitrlat v. Watt & MAOMnxAN7(1870),''9]Maoph. (Ct. of Sees.) 107 ; 43 So. Jur. 
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Sect* 3. — Transfer and transmission of property in 
ships: Sub-sect. 1, B.; sub-sect, 2, A.] 
the usual bill of sale, which did not state that the 
ship was copper bolted. K, sold her with a war- 
ranty that she was copper bolt ; but in fact she 
was not ; & the vendee obtained a verdict against 
him for large damages : — Held : K. could not 
maintain an action against the exors. of D., for a 
breach of warranty, because the first instrument 
was void under Merchant Shipping Act, 1794 
(c. 68), s. 14, because it did not contain a recital 
of the certificate of the registry. — Kain v. Old 
(1824), 2 B. & C. 627 ; 4 Dow. & By. K. B. 62 ; 

2 L. J. O. S. K. B. 102 ; 107 E. B. 517. 

Annotations : — Apld. Lloyd, Edward v. Sturgfoon Falls Pulp 
Co. (1901), 85 L. T. 162. Refd. Jones v. Bright (1829), 

5 Bing. 5.33 ; Freeman v. Baker (1833), 5 B. & Ad. 797. 
Mentd. Dobell e. Stevens (1825), 5 Dow. & By. K. B. 489. 


Sub-sect. 2. — ^Bill op Sale. 

A. In General, 

See 1894 Act, ss. 24-30, 71 ; 1906 Act, s. 52. 

188. General rule — Conveys property in ship.] — 
Bill of sale of a ship assigns the property. — 
Walker v. Preswick (1755), 2 Ves. Sen. 622 ; 28 
E. B. 396, L. C. 

Annotation: — Befd. Mackreth v. Symmons (1808), 15 Vos. 

329. 

184. .] — A delivery of the grand bill 

of sale of a ship at sea is equivalent to a delivery of 
the ship itself. — Atkinson v, Mamn^ (1788), 2 
Term Bep. 462 ; 100 E. B. 249. 

Annotations: — Befd. Robinson v. Macdonnell (1816), 5 

M. & S. 228. Mentd. Gordon v. East India Co. (1797), 

7 Terra Rep. 228. 

135 , J — The Sisters, No. 159, post, 

186. .] — An action of co-ownership 

was instituted on behalf of D. against a British 
vessel & against H. deft, intervening. The state- 
ment of claim alleged (inter alia), that by bill 
of sale duly registered in 1867, deft, as sole owner 
of the vessel transferred for valuable consideration 
a moiety of the same to one T. & that T., by a 
subsequent bill of sale duly registered in 1876, 
transferred the said moiety of the vessel to pltf. 
for value. Deft, in his statement for defence, 
denied that he had at any time signed a bill of 
sale transferring any shares in the vessel to T. & 
alleged, (inter alia), that if any such bill of sale 
had been registered, the same was made & re^s- 
tered fraudulently. At the hearing of the action 
the registration & execution of the bills of sale 
were proved. The ct. thereupon directed that the 
question whether the fraud alleged could affect 
the rights of pltf. should be raised on demurrer. 
Pltf. thereupon demurred to so much of the 
statement of defence as alleged fraud : — Held : 
the demurrer must be sustained on the ground 
that the legal ownership in the moiety of the vessel 
having passed to pltf. for valuable consideration 
by the execution & registration of a bill of sale 
without notice of fraud, pltf. had thereby ac- 
quired a title to the same as against deft. — The 
Horlock (1877), 2 P. D. 243 ; 47 L. J. P. 5 ; 36 
L. T. 622 ; 3 Asp. M. L. C. 421. 

187. Subject to divestment for non- 


Navigation. 

registration.] — The bill of sale passes the absolute 
property in a ship at sea, subject only to be 
divested in case of the indorsement on the certi- 
ficate of registry not being made within ten days 
after the return of the ship to port. — Dixon v, 
Ewart (1817), 3 Mer. 322 ; Buck. 94 ; 36 E. B. 
123, L. C. 

Annotations : — Distd. Tho John (1830), 2 Hag. Adm. 305. 
Consd. Boyson v. Gibson (1847), 4 C. B. 121. Refd. The 
Margaret Mitoholl (1858), Sw. 382 ; De Wolf v, Pitcairn 
(1869), 17 W. R. 914. 

188. Agreement with covenant to give bill — 
Postponed to subsequent bill given with possession.] 

— Equitable agreement by articles for security 
upon a share of a ship, then building ; with a 
covenant for a future bill of sale, & if the ship 
should be sold in the interval, for payment out 
of the purchase-money, postponed to a subsequent 
bill of sale, with possession taken, as far as it could 
be, subject to the builder’s possession & lien. — 
Daniel v, Bussell (1807), 14 Ves. 393 ; 33 E. B. 
572. 

AnnotaHon: — Mentd. lie Middleton, Ex p. Allen, Ex p. 
Page (1870), L. R. 11 Eq. 209. 

189. Validity of bill — Consideration not set out 
— Want of stamp.] — Robinson v, Macdonnell, 
No. 149, post, 

140. Failure of consideration — Whether relief 
given.] — When the vendor of a share in a ship has 
executed the bill of sale, & a rt'ceipt for the pur- 
chase-money, without its being in fact paid, a ct. 
of equity will give relief as well as discovery. — 
Ryle v, Haggik (1820), 1 Jac. & W. 234 ; 37 E. R. 
364 

Annotations : — Refd. Poaroe r. Creswick (1843), 2 Hare, 286 ; 
Shepard v. Brown (1862), 4 Gift. 208. 

141. .] — Where a sale had taken 

place of part of a vessel, the vendor’s signature 
to the bill of sale was considered as sufficient 
evidence of the tran8a.ction, &, therefore, not- 
withstanding liis allegation that the purchase- 
money had not been paid, he was held bound to 
deliver up the certificate of registration. — R eade 
17. Rowett (1849), 13 L. T. O. S. 156. 

142. Time from which operative — Failure to 
register.] — Where the legal title to a ship remained 
for a month after the sale in the vendors, upon the 
face of the register, by reason of tho vendee 
having omitted for so long to deliver a copy of the 
indorsement of the transfer on the original certi- 
ficate of registry to the proper officer authorised 
to make registry, etc., pursuant to Merchant 
Shipping Act, 1794 (c. 68), s. 16, yet tho vendors 
are not liable during that interval for repairs 
ordered by the captain, under the direction of the 
vendee, who for this purpose must be considered 
as a stranger to the legal owners, & consequently 
had no authority express or implied to bind them. 
— Young v, Brander (1806), 8 East, 10 ; 103 

B. R. 248. 

Annotations : — Consd. M‘Ivcr v. Humble (1812), 16 East, 
169; Hoove v. Davis (1834), 1 Ad. & El. 312. Distd. 
Frost V. Oliver (1853), 2 E. & B. 301. Befd. Briggs v. 
Wilkinson (1827), 7 B. & C. 30 ; Curling v, Robertson 
(1844), 7 Man. & G. 336. 

148. .] — The property of a ship vests 

in the purchaser instantly upon the execution of 
the bill of sale, not from the time of compliance 
with Register Acts, defeasible, nevertheless, upon 


PART II. SECT. 8, SUB-SECT. 2.— A. 

188 1, Oeneral rule — Conveys pro- 
perty in 8hip .\ — The delivery of the bill 
of sale & possession of a ship by the 
registered owner to a purchaser, vests 
in the latter, the ownership & the 
property passes to him. — Sbiall v, 
Oabtbb (1878), 6 Nfld. L. R. 163.— 
NPLD. 

188 IL .1— A MB of sale, 

foUowed by possession, effectually vests 


In the purchaser of a vessel the right of 

S roperr-y. — Watson v, Duncan (1879), 
R. iCt. of Sees.) 1247 ; 16 So. L. H. 
791.— SCOT. 

142 I. Time from which operative — 
Failure to register ,] — ^WnAON v, Camk- 
RON (1872). 22 C. P. 198.— CAN. 

142 ii. .1 — The Alert, 

TKRRINOTON V, SIMPSON (1841), 
Men. 110.— S.AF. 


d. MuM he in statutory form,] — 
The Jessie Stewart (1892), 3 Exch. 

C. R. 132.— CAN. 


s. . 1 — Where the bill of sole 

of a ship had not been executed in 
a430ordanoo with Merchant Shipping 
Act, H. 24, it did not transfer the 
ownership therein. — Robillaro v. The 
St. Rooh & ChiARLAND (1921), 62 

D. L. R. 145 ; 21 Exch. C. R. 132.— 
CAN. 
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failui'e to comply with these Acts. — ^Hubbard v. 
Johnstone (1810), 3 Taunt. 177 ; 128 E. R. 71, 
Ex. Ch. 

Annotations : — Oonfd. Palmer v. Moxon (1813), 2 M. & S. 

43 : Richardson v. Campbell (1821). 6 B. & Aid. 196. 

Bttd. Ritchie v. St. Barbe (1813), 4 Taunt. 768. 

144 , j — ^0 property in a ship 

passes, as between the vendor dc his assignees & 
the vendee, by a bill of sale, although the transfer 
be not registered pursuant to 17 & 18 Viet. c. 96. — 
Stapleton v. Haymen (1864), 2 H. & C. 918 ; 
3 New Rep. 481 ; 33 L. J. Ex. 170 ; 9 L. T. 655 ; 
10 Jur. N. S. 497 ; 12 W. R. 317 ; 1 Mar. L. C. 416. 
Annotations Refd. The Two Elions (1871), L. R. 3 A. & E. 

34.1 ; Keith V. Burrows (1876), 1 C. P. D. 722 : Batthyany 

V. Bouch (1881), 60 L. J. Q. B. 421 ; Hushes v. Sutherland 

^881)^7 Q. 160 ; Von Freeden v. Hull (1906), 75 

146. .] — Upon the sale of a ship the vendor 

covenanted “ that the said hereby bargained 
premises, & every part thereof, are now & so from 
henceforth for ever shall remain free & discharged 
of or from all bargains, gifts, sales, incumbrances, 
& the like.’* At the time of the date of the deed 
the vessel was in B. docks. Vessels entering the 
B. docks were subject to a duty of lOd. on each ton 
of cargo, but the owners of the ship in question 
had compounded for a rate of IJd. per ton, on an 
undertalang that on the vessel leaving the full 
duty should be paid. After the sale of the vessel 
the vendee took her to Ij., where she received her 
cargo, returnii^ to the B. docks for her passengers, 
on leaving which the full duty of lOd. per ton was 
demanded & paid ; but the deed was not delivered 
until the time when the vessel was at L. : — Held : 
the language of the deed spoke from the time of its 
delivery ; at that time the ship being at L., it was 
in consequence of the voluntary act of the vendee 
that the duty attached, & there was, therefore, no 
breach of the covenant. — Taylor v, McCalmont 
(1855), 20 L. T. O. S. 93 ; 4 W. R. 59. 

146. Delivery of copies — Sale of ship at sea — 
To vendee resident in port where registered.] — 
A transfer of a ship, while at sea, to a vendee 
resident in the port in which the ship is registered, 
is not valid, u^ess copies of the bills of sale are 
delivered to the custom house officers in that 
port, within a reasonable time after the sale. — 
Richardson v, Campbell (1821), 5 B. & Aid. 196; 
106 E. R. 1104. 


147. What passes by— “With aU furniture”— 
Goods ordered before sale — Delivered after.] — 

Trewiiella V. Rowe, No. 372, poeL 

148. To what vessels applicable — Coaling hulk 
& workshop.] — European & Australian Royal 
Mail Co., Utd. v. Peninsular & Oriental Steam 


Navigation Co., No. 102, post 

149. Profits not in existence — At time of 

assignment.] — (1) An assignment of the freight, 
earnings, & profits of a ship, does not extend to 
profits not in existence, actual or potential, at the 
time of the assignment ; therefore, where C. 
assigned by deed to S. the freight, earnings, & 
profits of the ship TF., which ship afterwards, in 
a voyage to the South Seas, obtained a quantity of 
oil, the produce of whales taken in the said voyage : 
— Held : tliis oil did not pass to S. by the assign- 
ment ; for the assignor had no property, actual 
OT potential, in the oil, at the time of assignment, 
& the voyage was not then contemplated. 

(2) A bill of sale of a ship is not void, though it 
omit to set forth the true consideration, & is not 
with an ad valorem stamp ; but the 
parties thereto are liable to a penalty. — Robinson 
V. Macdonnell (1816), 6 M. & S. 228 ; Holt, 
N. P. 612, n. ; 106 B. B. 1034. *■ 

^ H.F. Bt Ship Warre, Re Robinson, 
Clarkson & Parker, Re Sharps (1817), 9 Price, 271, ii. 


Diltd. Leslie v. Guthrie (1835), 1 Bi^. N. C. 607. Refd. 
Curtis V. Auber (1820), 1 Jac. & W. 626 ; Holroyd v. 
MarshaU (1862L 10 H. L. Cas. 191 ; Morris v. Delobbel- 
Flipo, [1892] 2 Ch. 352. As to (2) Refd. Duck v. Braddyll 
(1824), M‘Cle. 217 ; Doe d. Kettle v. Lewis (1830), 10 
B. Sc C. 673. Oenerally, Mentd. Monkhouse, Wri^nt &; 
Fairbaim v. Hay, etc. (1820), 8 Price, 256 ; Kirldey v. 
Hodgson (1823), 1 B. & O. 588 ; MetcaUe v. York (Archbp.) 
(1836), 1 My. & Cr. 547. 

150 . Equitable right of assignee.] — 

SembU : the future earnings of a ship may be 
assigned to secure money advanced, & to be 
advanced on the credit of such earnings, by the 
assignee, distinct from the ship itself ; although 
it be the produce of an intended whaling voyage 
to be undertaken at some future indefinite time ; 

a ct. of equity will assist the assignee in 
establishing a right founded on such an assignment 
by which he acquires such an interest in the earn- 
ings of the vessel as is not within the purview of 
the registry Acts. Semble : also oven where the 
vessel may not have been purchased at the time 
by the assignor . — Be The Warre, Re Robinson, 
Clarkson & Parker, Re Sharps (1817), 8 Price, 
269, n. ; 146 E. R. 1200, L. C. 

Annotatiems : — Consd. Leslie v, Guthrie (1835), 1 Bing. N. C. 
697. d^ld. Langton v, Horton (1842), 1 Hare, 549. 
Refd. Monkhouse v. Hay (1820), 8 Price, 256 ; Douglas 
V. Russell (1831), 4 Sim. 524 ; The Ariel (1857), 8 L. T. 92 ; 
Holroyd v. Marshall (1862), 10 H. L. Cas. 191. Mentd. 
M'Oalmont v. Rankin (1852), 2 Do G. M. & G. 403. 

161. “ With all appendages & appur- 

tenances ” — Sale while on voyage — Oil acquired 
during adventure.] — (1) Bill of sale of a whaler, 
then absent on a fishing adventure, together with 
all masts, etc., boats, oars, & appurtenances : — 
Held : . not to pass the cargo of oil, etc., acquired 
during the adventure. 

(2) Bill of sale of a ship, though absolute in its 
terms, may, notwithstanding Registry Acts, be, 
in equity, held a mtge., if such appears to have 
been the real intention of the parties. 

(3) A mtgee. out of possession of a whaler is 
not entitled, as against the mtgor. or his assignee 
of the cargo, to an allowance for the use of the 
ship. — ^L angton V. Horton (1842), 5 Beav. 9 ; 
11 L. J. Ch. 233 ; 0 Jur. 357, 694 ; 49 E. R. 479. 
Annotations : — As to (1) Consd. Gardner v. Cazenoyo (1856), 

1 H. & N. 423. OeneraUy, Mentd. Strong v. Foster (1855), 
17 C. B. 201. 

152. Provisions.] — Smith v, John- 

son (1838), 7 L. T. 860. 

153. Earnings.] — I do not doubt that the 

right to freight is incidental to the ownership of a 
ship. & that the owner of the ship is the person 
who has a right to the eamii^ made by it ... I 
think it impossible to maintain, that a person who 
assigns a share in a vessel does not also assign at 
the same time the earnings attributable to that 
share (Romilly, M.R.). — Lindsay v. Gibbs (1866), 
22 Beav. 522 ; 28 L. T. O. S. 220 ; 2 Jur. N. S. 
1039 ; 4 W. R. 788 ; 52 E. R. 1209 ; on appeal 
(1859), 3 De G. & J. 090, L.JJ. 

Annotations : — Consd. Brown v. Tanner (1866), L. R. 2 Ea. 
806. Refd. The Edmond (1860), Lush. 57 ; WUson v. 
Wilson (1872), L. R. 14 Eq. 32 ; Keith v. Burrows (1876), 
1 a P. D. 722. 

154. Liabilities — Necessaries — Bill of Sale 

as collateral security.] — Myers v. Wilus, No. 
180, poet, 

155. Seamen’s wages.] — The pur- 

chaser of a ship takes her with the liabilities 
attaxihed by law — seamen’s wages, bottomry bond, 
demand for salvage ; & his remedy must be against 
the vendor. — The Nymph (1856), Sw. 86; 166 
E. R. 1033. 

150. .] — Robins t?. Power, No. 

768, post 

157. Claim for salvage.] — The 

1 Nymph, No. 156, ante . 
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Sect 3. — Transfer and transmission of property in 
ships : 8vb-sect» 2, C, ; svb-sed. 8, JIQ 

158. Bankruptcy of assignor — Whether property 
passes to trustee in bankruptcy.] — 3 & 4 Will. 4, 
c. 66, B, 31, enacts that the ^e of a registered ship 
shall be by an instrument in writing, containing 
a recital of the certificate of registry, “ otherwise 
such transfer shall not be valid or effectual for 
any purpose whatsoever, either in law or equity.** 
Sect. 34 provides that no instrument shall be valid 
to pass the property in a ship or for any other 
purpose, until such bill of sale shall have been 
register^ by the proper officer & by sect. 35 it is 
enacted that, when & so soon as the instrument 
shall have been registered, it shall be valid & 
effectual to pass the property thereby intended to 
be transferred, as against all & every persons 
whatsoever, & to all intents & purposes, except 
as against such subsequent purchasers & mtgees. 
who shall first procure an indorsement on the 
certificate of registry, in the manner thereinafter 
mentioned. 

A British ship registered under this Act was con- 
veyed by A., the registered owner, to B., for a 
valuable consideration, by a bill of sale executed 
before, but not registered until after, the bkpcy. 
of A. : — ffeid : B. thereby acquired no property 
in the ship, but it passed to A.*s assignees, the 
effect of the statute being, that, until registration, 
every disposition by the act of the vendor, or of 
the law, is as effectual as if the unregistered deed 
had not existed, & is not defeated by subsequent 
registration, whether such interme^ate disposition 
be one which requires registration, & is registered, 
or one which does not require registration. — 
Boyson V. Gibson (1847), 4 C. B. 121 ; 16 L. J. 
0. P. 147 ; 136 E. B. 449. 

Amw^Um : — Dbtd. Stapleton t?. Haymen (18G4), 3 New Rep. 

B, Necessity for. 

See 1894 Act, ss. 21 (1), 24 (1) ; 1906 Act, s. 
62 (1). 

159. General rule.] — A bill of sale is the proper 
title to which the maritime cts. of all countries 
would look. It is the universal instrument of 
transfer of ships in the usage of all maritime 
countries ; & in no degree a peculiar title deed 
or conveyance known only to the law of England. 

It is what the maritime law expects, what the Ct. 
of Admlty. would in its ordinioy' practice always 
require, & what the Ijegislature of this country 
has now made absolutely necessary, with regard 
to British subjects, by the regulations of the 
statute law (Sm William Scott). — The Sisters 
(1804), 6 Ch. Bob. 155 ; 165 E. B. 731. 

Annotations : — Consd. Chasteauneuf v. Capoyron (1882). 

7 App. Caa. 127. Retd. The Fruit Preserver (1828), 2 
Has. Adm. 181 ; The John (1830), 2 Hag. Adm. 305 : 
The Valiant (1839), 1 Wm. Rob. 64. 

160. .] — If on the sale of a ship there is no 

bill of sale, or indorsement of the certificate of 
registry, no relief can be given in equity on the 
groimd of accident or fraud. — Thoiupson v. T..eact. 
(1815), 1 Madd. 39 ; 66 E. B. 16. 

Annotations: — ^Beid. McCalmont v, Rankin (1852), 2 He 
G. M. & G. 403 ; Armstrong v, Armstrong (No. 2) (1855), 

21 Beav. 78. ( 


i 161. When dispensed with — Ship unnecessarily 
I registered — Under fifteen tons.]— If a vessel under 
fifteen tons* burden, navigating on the coasts of 
the United Kingdom, be registered by her owner, 
a British subject, he may transfer it to another 
British subject without any instrument in writing, 
or fresh registry ; for 8 & 9 Viet. c. 89, s. 34, does 
not apply, inasmuch as, under 8 & 9 Viet. c. 88, 
ss. 13, 14, the original registration was unnecessary. 
— ^Benyon V. CJRESSWELL (1848), 12 Q. B. 899 ; 
18 L. J. Q. B. 1 ; 12 L. T. O. S. 172 ; 12 Jur. 
1086 t 116 E. B. 1107. 

162. Bettered ship ceasing to be a 

“ship.**] — A ship registered imder Merchant 
Shipping Act, 1854 (c. 104), may be so treated & 
dealt with as, at any rate between the parties to 
a transfer thereof, to no longer a ship for the 
purposes of Merchant Shipping Act, 1864 (c. 104), 
s. 63, &; BO to be transferable without a bill of 
sale like any other chattel, even, it would seem, 
although not becoming the subject of any of the 
contingencies specified in Merchant Shipping Act, 
1864 (c. 104), s. 63. 

A vessel which had been registered was by the 
owners used for the space of four years as a mere 
coaling hulk & workshop, moored at one of their 
coaling stations ; she was then transferred by them 
under an agreement in writing to a co. to which 
the owners transferred their business. She was 
described in the agreement, & also in an invoice 
delivered, as a coal hulk : — Held : as a matter of 
fact, under the circumstances of the case she was 
not a ship, at any rate as between the parties, so 
as to be by Merchant Shipping Act, 1864 (c. 104), 
8. 65, transferable only by bill of sale, & therefore 
the property in her passed to the co. — European 
& Australian Boyal Mail Co., Ltd. v. Penin- 
sular & Oriental Steam Navigation Co. (1866), 
14 L. T. 704 ; 12 Jur. N. S. 909 ; 14 W. B. 843 ; 

2 Mar. L. C. 351. 

Annotation: — Reid. The Gas Float Whitton No. 2 (1895), 
65 L. J.P. 17. 

163. Unregistered ship — Not British ship.] 

— ^A ship built for a foreign owner, & not intended 
to be registered as a British ship, was assigned by 
the builder to a creditor under an agreement, not 
in the form prescribed by Merchant Shipping Act, 
1854 (c. 104). The assignment was not registered 
under that Act, nor under Bills of Sale Act, 1854 
j (c. 36), s. 7 : — Held : the vessel was not a British 
ship within Merchant Shipping Act, 1854 (c. 104), 
& therefore, the assignment was valid without 
registration under Merchant Shipping Act, 1864 
(c. 104) ; & the assignment came within the 

exception in Bills of S^o Act, 1864 (c. 36), s. 7, 
by which transfers of ships are exempted from the 
provisions of Bills of Sale Act, 1854 (c. 36). — 
UNION Bank op London v . Lenanton (1878), 3 
C. P. D. 243 ; 47 L. J. Q. B. 409 ; 38 L. T. 098 ; 

3 Asp. M. L. C. 600, 0. A. 

Annotations : — Apld. Gapp v. Bond (1887), 19 Q. B. D. 200. 
Reid. The James W. Elwell, [1921] P. 351. 

164. Agreement lor sale.] — An agree- 

ment in writing to transfer a ship does not require 
to be registered under Merchant Shipping^ Act, 
1854 (c. 104), s. 55, nor need the special description 
of the ship sold required by that sect, to be inserted 


PART II. SECT. 8, SUB-SECT. 2.— B. 

169 1. Oeneral rule .] — The transfer of 
a ship or of a part interest in her, may 
be validly made without a regi^red 
bill of sale. — Iverson v. Rowlands 
(1886), 12 V. L. R. 57.— AUS. 

159 il. .] — There is but one way 

by which a person qualified to be can 
become an owner of a British ship Sc 
that is by a transfer or bill of sale 
made Sc executed in the form pre- 


scribed. — Grants. Robertson (1871), 
8 N. S. R. (2 G. & O.) 247.— CAN. 

^ 169 ill. ,) — Esau Ahmed v. 

Jassim Binsapp (1867), 2 Ind. Jur. 
N. S. 251.— IND. 

169 iv. .1 — Harley v. Harley 

(1860), 11 I. Ch. R. 451.— IR. 

169 V. .] — Langley'S Trus- 

iVBS V. Darrell Sc Campbell's 
^stees (1823), 1 Nfld. L. R. 334.— 
NFLD. 


f. When dispensed with — Sale to 
foreiuners .] — The Friends Adventure 
(1810), Stewart, 200.— CAN. 

ff. Shiptorecked vessel .] — The 

title to a shipwrecked vessel can,be trans- 
ferred without bill of sale. — Orange v, 
MoKay (1864), 5 N. S. R. (1 Old.) 444. 
—CAN. 

h. Transfer of eguitaXite in- 

terest .] — ^Merchant Shipping Act, 1894, 
8. 24, which makes a bill of sale 
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in a bill of sale transferring the ship be contained 
in such agreement. Pltf. agreed in writing with 
deft, to sell, & deft, agreed to purchase, a yacht 
belonging to pltf. for the sum of £2,600, whereof 
pltf. was the registered owner, on condition that 
deft, should bo at liberty to rescind the said agree- 
ment should the yacht prove unsound. Deft, 
refused to carry out his part of the agreement, &; 
pltf. brought an action against deft, for specific per- 
formance, or, in the alternative, £2,600, &; for 
damages for breach of contract. Deft, pleaded 
that the agreement, if any was made, was not a 
bill of imle, nor was it registered, nor did it contain 
a sufficient description of the yacht, as required by 
Merchant Shipping Act, 1854 (c. 104). Pltf. 
demurred : — Held: Merchant Shipping Act, 1854 
(c. 104), s. 55, applies to the actual instrument by 
which the ship is to be transferred & not to an 
agreement to transfer. — Batthyany v. Bouch 
(1881), 50 L. .T. Q. B. 421 ; 44 L. T. 177 ; 29 
W. B. 065 ; 4 Asp. M. L. 0. 880. 

165. Dumb barge.] — A dumb barge pro- 

pelled by oars, plying on the River Thames & 
carrying goods, wares & merchandise, without 
passengers, is a vessel within the exception of 
Bills of Sale Acts, 1878 (c. 31), & 1882 (c. 43), 
which excepts from registration as a bill of sale 
transfers or assignment of a ship or vessel or any 
share thereof. — Gapp v. Bond (1887), 19 Q. B. D. 
200 ; 56 L. J. Q. B. 438 ; 57 L. T. 437 ; 35 W. R. 
683; 3 T. L. R. 621, C. A. 

AnnoUdwns : — Befd. The Harlow, [1922] P. 175 ; Merchants* 

Marine Insce. i?. North of England Protecting & Indemnity 

Aesocn. (1926), 42 T. L. R. 724. Mentd. Re Yarrow, 

CoUins V. Weymouth (1889), 59 L. J. Q. B. 18 ; Re Watson. 

Ex p. Official llocelvcr in Bankruptcy (1890), 25 Q. B. D. 

27 ; Beckett v. Tower Assets Co., [1891] 1 Q. B. 1. 

166. Ship “constructively lost.“] — M an- 

chester Ship Canal Co. v, Horlock, No. 100, 
ante, 

C. Regiairaiion, 

See, now, 1894 Act, s. 26, 

167. Effect of registration — Of Invalid bill of 
sale.]— Orr v. Dickinson, No. 362, post. 

Effect of non-reglstratlon.] — See Nos. 142-144, 
ante. 

168. Fees on registration — Transfer of shares by 
separate bills of sale.] — Merchant Shipping (Mer- 
cantile Marine Fund) Act, 1898 (c. 44), s. 3, sched. 
I., gives a scale of the fees which are to be paid on 
the transfer of British ships “ according to the gross 
tonnage represented by the ships or shares of ships 
transferred.*' Fifty-eight shares in a ship, each 
share being one-sixty-fourth, were transferred to a 
firm by twenty different bills of sale : — Held : 
the firm was liable to pay a separate fee, according 
to the scale, on the tonnage represented by the 
shares comprised in each bill of sale, & not merely 
to pay one fee upon the total of the tonnage repre- 
sented by all the shares transferred. — Harrowing 
S.S. Co., Ltd. v. Toohey, [1900] 2 Q. B, 28 ; 69 
L. J. Q. B. 447 ; 82 L. T. 677 ; 16 T. L. R. 275 ; 
9 Asp. M. L. C. 91. 


Sub-sect. 3. — ^Mortgage. 

A, In General. 

See 1894 Act, ss. 31-38. 

169. Distinguished from Hen.] — ^The owner of a 
vessel, upon receiving a loan of £200, deposited 


her in the hands of a broker, & executed a bill of 
sale to him, whereon was an indorsement, that 
that assignment was made as a lien or security for 
the loan on the vessel, & that the broker should 
immediately sell, & execute a lawful bill of sale of 
her to the purchaser, ^ after retaining the loan, 
commission, & charges, pay the surplus to the 
owner : the requisite of Ship Register Acts were 
not pursued : — Held : this was no lien, but a 
mtge. ; but void under those Acts ; the broker, 
therefore, could not retain the vessel until pay- 
ment of the loan. — ^Wilson v. Heather (1814), 5 
Taunt. 642 ; 128 B. B. 842. 

Annotation : — Befd. Thompson v. Smith (1815), 1 Madd * 
395. 

170. Mortgage of ships at sea — Validity.] — 

A mtge. of a ship at sea, the forms required by 
Registry Acts being observed, held to be valid ; 
& an injunction granted to prevent an improper 
indorsement on the certificate of the registry of the 
ship. — Thompson v. Smith (1815), 1 Madd. 395 ; 
56 B. R. 145. 

Annotation : — Befd. Dixon v, Ewart (1817), 3 Mer. 322. 

171. Mortgagor remaining in possession — 
Validity of mortgage — Possession not contrary to 
deed.] — A mtge. of barges, without delivery of 
possession, is valid, if the mtgor.'s continuing in 
possession is not contrary to the deed. — Reed v. 
Wilmot (1831), as reported in 5 Moo. & P. 553 ; 
8td> nom. Read v, Wilmott, 9 L. J. O. S. C. P. 
176. 

Annotation: — ^Mentd. Doe d. Downo r. Govier (1845), 5 
L. T. O. S. 37. 

172. Execution of purported bill of 

sale.]“^THE Aurora (1800), 3 Ch. Rob. 133 ; 165 
E. B. 412. 

Annotation: — Befd. The Fruit Piisserver (1828), 2 Hog. 
Adm. 181. 

173. Mortgage to foreigner — Ship navigated & 
continued on register as British.] — The Aurora 
(1800), 3 Ch. Rob. 133 ; 165 E. R. 412. 

Annotation: — Befd. The Fruit Preserver (1828), 2 Hag. 

Adm. 181. 

174. Mortgage by part owner — Of own & co- 
owner’s share — Consent of co-owner.] — The 

Royal Arch, No. 1230, post. 

175. Mortgage indorsed on certificate of registry 
— Presumption i^ainst satisfaction.] — (1) In an 

action again^ ship & freight for master’s wages, 
the mtgee. in possession is entitled to a release 
of the ship, upon giving bail in the action, not- 
withstanding the master has become liable in 
respect of bills of exchange drawn upon the 
charterers for the ship’s use. 

(2) A mtge. indors^ on the certificate of registry 
will be presumed to be unsatisfied. — The Ring- 
dove (1858), Sw. 310 ; 7 L. T. 340 ; 166 E. R. 
1151. 

176. Infant shipowner — Power of guardian to 
mortgage.] — Michael v. Fripp, No. 364, post. 

177. Mortgage of ship with insurance policies 
thereon — Policy a substantive & Independent 
security — ^Rlght of mortgagee to Insurance money.] 
— The owner of a ship mortgaged her “ together 
with the policies of insurance effected thereon” 
to secure advances. The ship, while insured, 
suffered a particular average loss within the 
policy, & me owner had her repaired. The 
owner being in default under the mtge., the 


— ,^jory. aoet „„ 

lerfl of equitable interests, wblob a 
Kov^ed by sect. 67 of the Aot- 
aiaqappa Ohbttt V. Chidambara 
(1906), I. L. R. 29 Mad. 62 


PART II. SECT. 8, SUB-SECT. 2. — C. 

k. Delay in registration.] — Heglstra- 
J. — ^VOL. XU. 


t.ion of a bill of sale four years after 
its execution will not convert the party 
regleteriug it into an owner, if he was 
not such before. — T ub Janb (1870), 
5 I. L. T. 188.— IR. 


1. Right to compel registration of 
substituted hiUa of sale — Where original 
bills invalid.] — Duthik v. Aiken 


(1893), 20 R. (Ct. of Sess.) 241 ; 30 
&. h. R. 229.— SOOT. 


PART II. SECT. 3, SUB-SECT. 8.— A. 

m. Mortgage to foreigner.] — The 
mtgee. of a British ship is not an owner 
within 17 ec 18 Viet. o. 104, & there is 
no provision In that statute to prevent 

N 
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Sect, 8 . — Transfer and transmission of property in 
ships: Sab-sect* 3, A.^ B, <fc CQ 
mtge. debt by the terms of the deed became 
immediately payable ; — Held : the policy of 
insurance was to be treated as a substantive & 
independent security for the mtge. debt, & the 
mtgee. was entitled to recover from the under- 
writers for his own use the amount of the par- 
ticular average loss without being under any 
obligation to apply the money in payment of the 
cost of the repairs. — S wan & Cleland's Graving 
Dock & Slipway Co. v . Maritime Insurance 
C o. & Croshaw, [1907] 1 K. B. 116 ; 70 L. J. K. B. 
160 ; 96 L. T. 839 ; 23 T. L. R. 101 ; 12 Com. 
Cas. 73 ; 10 Asp. M. L. C. 450. 

Annotation : — Mentd. British Union & National Insce. v. 

Rawson, [1916] 2 Ch. 476. 

178. Stamp duty — Stamp Act, 1891 (c. 30)> 
Sehed. I. — Debenture charging ship.] — A co. issued 
a debenture bond for £1,000 & interest which was 
a marketable security within the meaning of 
above schedule. The debenture was one of a 
series protected by a trust deed. It pu^orted to 
create a charge upon three ships belonging to the 
co. These ships had previously been mtged. by 
legal mtges. registered under tlie Merchant Ship- 
ping Acts to trustees for the debenture-holders. 
The trust deed contained covenants for payment 
of principal & interest & provisions for the main- 
tenance & realisation of the security usual in trust 
deeds. Tlie debenture provided that the holder 
should have the benefit pari passu with other 
debenture-holders of the mtge. . : — Held : the 
debenture bond did not create any charge on the 
ships beyond that already in existence, & if it did 
create any charge its substantial object was to 
create not a charge but a marketable security, & 
it was therefore not an instrument for the disposi- 
tion of a ship within clause 2 of the General 
Exemptions from all stamp duties contained in the 
above schedule, but was liable to stamp duty 
as a marketable security under the same schedule. 
— Deddington S.S. Co., Ltd. r. Inland Revenue 
C oMRS., [1911] 2 K. B. 1001 ; 81 L. J. K. B. 75 ; 
105 L. T. 482 ; 18 Mans. 373, 0. A. 

Partnership property.! — See Partnership, Vol. 
XXXVI., pp. 396-396, ‘Nos. 666, 667, 673. 

For objects of partnership — Necessity for power 
of attorney from other partner.] — See Partner- 
ship, Vol. XXXVI., p. 396, No. 673. 

Whether within Bills of Sale Act.] — See Bills of 
SAJ.E, Vol. VII., p. 27, Nos. 131-134. 

j5. Whether Transaction a Mortgage or Sale, 

179. Intention of parties.] — ^L angton v, Horton, 
No. 161, ante. 

180. .] — ^A. advanced money to the owner 

of a vessel at sea, receiving from him by way of 
security a bill of sale of the ship, accompaniea by 
a letter as follows : “ You have this day, Aug. 1, 
1851, given me your acceptance for £1,000 against 
the inward freight of my bargue the Celt, which 
vessel I am expecting load home from the 
Pacific ; ^ it is understood she is to be consigned 
to you inwards on arrival, & you are to reimburse 
yourself from her inward freight accordingly. 
Meanwhile, as collateral security, I have executed 


a bill of sale of the vessel to you, which you can 
get duly registered ; &, on the return of the vessel 
to this country, A; the due repayment to you of the 
above-mentioned sum of £1,000, the vessel is to be 
again returned to me.** A. registered the bill of 
sale on Aug. 2, 1861 : — Held : the register was per 
se no evidence of ownership, but the ct. might look 
at all the circumstances, to see whether it was the 
intention "of the parties, at the time of giving the 
bill of sale, that A. should become the absolute 
owner of the ship, so as to be liable for contracts 
entered into by the captain for the benefit of the 
ship, or whether ho was to take her merely as 
security for his advance. — Myers v. Wiujs 
(1856), 18 C. B. 886 ; 26 L. J. C. P. 266 ; 27 L. T. 
O. S. 238 ; 2 Jur. N. S. 788 ; 4 W. R.* 637 ; 139 
E. R. 1621, Ex. Ch. ; affg. (1856), 17 C. B. 77. 
Annotations: — Refd. Brodie u. Howard (1855), 17 C. B. 

109 ; Strongr v, Foster (1855), 17 C. B. 201 ; Chapman 

V. Cams (1861), 9 C. B. N. S. 769 ; Pearson v. Noll (1865), 

13 W. 11. 967 ; Ward v. Beck (1866), 13 C. B. N. S. 

668 ; The Harriet (1868), 18 L. T. 804. 

181. .] — In July, 1853, pltf. being 

the owner of a ship, sold it to D., of the firm of 
D. Y. A CO., for £4,726, A received in payment the 
draft of D. Y. A co. on B., at twelve months’ date. 
In Sept. 1853, the ship sailed from London on a 
voyage to San Francisco A thence on a seeking 
voyage home. In June, 1854, the captain, who 
was sent out by D. to take charge of the vessel, 
chartered it to load a cargo of flour for Sydney. 
Some days before the bill of exchange became due. 

D. Y. A CO. requested plif. to renew it, A he con- 
sented to do so on having the vessel transferred 
to him as a security. The vessel was accordingly 
transferred to him by deed of assignment which 
was in the form of an absolute sale. In Oct. 
1854, the captain, who had no knowledge of the 
assignment, received £1,000 on account of freight, 
A remitted it to D. Y. A co. by a bill of exchange. 
In Nov. 1854, D. Y. A co. who had acted as ship’s 
husband, became bkpt. : — Held: (1) though the 
assignment was in form absolute, yet the ct. might 
look to the real nature of the transaction A see 
that it was by way of mtge. only ; (2) pltf., being 
only a mtgee. A not having taken any step to 
obtain possession, was not entitled to the freight. — 
Gardner v, Cazenove (1856), 1 H. A N. 423 ; 26 
L. J. Ex. 17 ; 7 L. T. 339 ; 5 W. R. 195 ; 166 

E. R. 1267. 

Annotations : — As to (\) Apld. The Innlsfallen (1866), L. R. 

J A. & E. 72. Bold. Willis r. Palmer (1859), 7 C. B. N. S. 

340 ; Ward v. Beck (1863), 13 C. B. N. S. 668 ; Qumm v. 

Tyrio (1864), 4 B. & 8. 680. As to (2) Consd. Ruflden v. 

Pope (1868), L. R. 3 Exch. 269. Refd. Willis v. Palmer 

(1859), 7 C. B. N. S. 340. 

182. .] — Merchant Shipping Act, 1864 

(c. 104), s. 66, does not preclude the owner of a ship 
who has executed an absolute transfer of ms 
mterest therein, from showing that the real 
intention of it was to give the transferee only a 
security by way of mtge. for an advance of money. 
—Ward v. Beck (1863), 13 0. B. N. 8. 668 ; 1 
New Rep. 362 ; 32 L. J. C. P. 113 ; 0 Jur. N. 8. 
912; 143E. R. 265. 

AnTiotation Apld. The Innlsfallen (1866), L. R. 1 A. & E. 

72. % ' 

183. .] — The Innispallen, No. 49, ante. 

184. Promise by assignee to account to assignor.] 

— ^Pltf. assigned his ship to deft, as a security for 


an alien being a mtgee. — CJomstook v. 
HaBBIS (1887), 13 O. R. 407.— CAN. 

n. ReciUd of certificate of registry 
of ownership — Necessity for .] — Under 
8 Viot. c. 5, SB. IS, 23, 24, the certldoate 
of registry of ownership mnst be 
recltea in a transfer by way of mtge. or 
seonrlty, with power of sale in case of 
drianlt, as well as upon an absolute or 
immediate sale ; A if omitted the mtge. 


will be void. — ^W atkins & Mockij:- 
STONB V, ClORBETT (SHBBirP) (1849), 
6 U. C. R. 687.— CAN. 

o. Mortoage of ship to secure current 
advancesfor shipping dfr trade— Construc- 
tion.]— CLKYEUimy V, Boak (1906), 
39 N. S. R. 39 ; 1 E. h. R. 64,— CAN. 

PART II. SECT. 8, SUB-SECT. 8.— B. 

p. AdmisstbUUy of parol evidence.] 


— Bills of sale of shores in a ship wore 
executed by A. to B. A 0., who were 
registered as owners of said shaj^s. 
In an action against B. A 0., for the 
repairs of said ship, as owners : — Hdd : 

8 arol evldenoe was admissible to show 
not the bills of sale were exeout^ as 
nitgos.— Harries v. Handy (1854), 7 
Ir. Jur. 290.— IR. 
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the repayment of money ; but on the register it 
appeared to be an absolute assignment. Deft, 
sold the ship, & told pltf. that he had received the 
purchase-money, & would account with him for 
the balance of the proceeds of the sale. In an 
action upon the money counts : — Held : pltf. was 
entitled to recover this balance, the acknowledg- 
ment being sufficient to support the action. — 
PnoiTTiNG V. Haaemond (1819), 8 Taunt. 088 ; 
Gow, 41 ; 129 E. K. 562. 

Annotations : — Consd. Davenport i>. Whitmore (1836). 2 

My. & Cr. 177. Apld. Armstrongr v, Armstrong (No. 2) 

(1855), 21 Bear. 78: 

185. Specffic agreement for sale — On happening 
of particular event.]— A. & B. being in partnership 
& joint owners of a ship, A. requests O. & D. to 
accept two bills, amounting together to £2,600 on 
the security of the ship, which they agree to do, 
& A. accordingly executes a bill of sale to them, & 
the ship is registered in their names, A. agreeing 
that they may sell the ship, & indemnify them- 
selves out of the proceeds, if he neglects to provide 
for the bills when due. A. becomes bkpt., & the 
bills are paid by C. & D., who thereupon assume 
the ownemhip of the ship, writing specific direc- 
tions to the captain in command of her at the 
Cape, as to procuring intermediate & homeward 
freight, & for his general government in the 
prosecution of a voyage to various parts of the 
Indian seas, & back to London ; & these directions 
are from time to time renewed. The ship, on her 
arrival, becomes lessened in value, & 0. & D. have 
been put to expense in her necessary disbursements : 
— Held : C. & D. were not to be considered as 
mtgees., but as absolute owners of the ship ; the 
ship’s expenses, after they assumed such owner- 
ship, must fall on them ; & they could only prove 
for the balance of the £2,(500 after d(‘ducting the 
value of the ship at the time they fii*st took on 
themselves to act as owners. — Ex p, Howden 
(1842), 2 Mont. D. & Do G. 574 ; 11 L. J. Bey. 10, 
Ot. of R. 

186. Memorandum indorsed on bill of sale — Bill 
to be void on repayment of sum lent & interest.] 

— The owner of 8-04ths of a vessel, in consideration 
of £100, assigned them by bill of sale ; con- 
temporaneously with its execution, a memorandum 
was indoi'sed thereon, signed by an agent of the 
assignee, stipulating that, on the assignor repaying 
to the assignee the £100 & interest, the bill of sale 
should be void. Subsequently the assignee 
received interest, & gave a receipt for it, as for 
interest on £100 advanced on security of the bill 
of sale. The registry at the custom house was 
of an absoluto sale. The assignee sold the 8-64ths, 
& the bill of sale to the purchaser was duly exe- 
cuted ; but, before its registry, a bill to redeem by 
the oripnal owner was filed, & the ct. restrained 
the registry of the bill of sale, & made a decree for 
redemption on payment of the £100 & interest, 
with costs so far as they were increased by the 
dispute of pltf.’s right to redemption. — Whitfield 
V. Parpitt (1861), 4 De G. & Sm. 240 ; 17 L. T. 
O. 8. 161 ; 15 Jur. 852 ; 64 E. R. 814. 

187. Agreement constituting party, part abso- 
lute owner part mortgagee — Agreement clearly 
proved & definite.] — The Innispallen, No. 49, 
ante. 

C. Legal and Equitable Mortgages, * 

See 1894 Act, ss. SI, 66, 57. 

188. Legal mortgage.] — On a contract in 
wntmg by proposed borrower of money to execute 
a legal mtge. on a ship pay commission to pltf. 
on procuring the loan : — Hnd : this priniA facie 
meant a first mtge. 


A legal mtge.” means a “ first mtge.,” for a 
second mtge. is not, properly speaking, a ” legal 
mtge.,” as“t conveys no legal interest (Cockburn, 
G.J.). — Thompson v, Clark (1862), 3 P. & F. 181 ; 

1 New Rep. 19 ; 7 L. T. 269 ; 11 W. R. 23 ; 1 
Mar. L. O. 256. 

189. Equitable mortgage — Power of court to 
entertain equitable claims.] — European & Aus- 
TRAiJAN Royal Mail Co. v. Royal Mail Steam 
Packet Co., No. 276, post, 

190. .] — Although Merchant Shipping 

Act, 1854 (c. 104), contains no provision negativing 
the validitv of a mtge. made otherwise than accord- 
ing to the terms of the Act, the whole scope of the 
Act is to that effect, & an equitable mtge. is still 
invalid. — Taverpool Borough Bank v. Turner 
(1860), 2 De G. P. J, 502 ; 30 L. J. Ch. 379 ; 

3 L. T. 494 ; 7 .Tur. N. S. 150 ; 9 W. R. 292 ; 1 
Mar. L. C. 21 ; 45 E. R. 715, L. C. 

Annotations : — FoUd. M‘Lartyv. Middleton (1861), 4 L. T. 

862. Conad. Ward v. Besek (1863), 13 C. B. N. S. G68. 

Distd. Stapleton v. Haymen (1864), 2 H. & C. 918. 

Consd. Batihyany v. Bouch (1881), 50 L. J. Q. B. 421 ; 

Chasteauneut v, Capeyron (1882), 7 App. Cae. 127 ; 

Black V. Williams, [18951 1 Cli. 408. Rdd. Laoon t?, 

Liflen (1862), 4 Giff. 75 ; Keith v. Bmrows (1876), 1 

C. P. D. 722 ; Hughes v. Sutherland (1881), 7 Q. B. D. 

160 : ite Great Eastern S.S. Co., Williams* Claim (1885), 

53 L. T. 594. Mentd. Re General Provident Assco. 

(1869), 38 L. J. Ch. 320 ; Re Pearccy, Ex p. Sturt (1871), 

41 L. J. Bey. 12; Caldow v. Pixell (1877), 2 C. P. D. 

562 ; Howard v, Bodlugton (1877), 2 P. D. 203. 

191. .] — Samuel v, Jones, No. 298, 

post, 

192. .] — Rusden r. Pope, No. 256, 

post. 

See, now, 1804 Act, s. 57. 

193. .] — Black v, WnxiAMs, No. 

310, post, 

194 . Deposit of builder's certificate — Un- 

finished ship.] — The deposit of the builder’s cer- 
tificate created a good equitable mtge. of the un- 
finished ship, including the engines whicli were 
being built for her but subject as to the engines 
to any lien for unpaid purchase-money to which 
the engine builders might be entitled. — Re Soft- 
ley, Ex p. Hodgkin (1875), L. R. 20 Eq. 746 ; 
suh nom. Re Softley, Ex p. Winter, 44 L. J. 
Bey. 107 ; 33 L. T. 62 ; 24 W. R. 68. 

Annotations : — Mentd. Re W’Incham Shipbuilding, Boiler & 

Salt Co., Poole, .Jackson & Whyto^s Case (1878), 26 

W. R, .588 ; Bulteel & Colmore r. Parker & Bultecl 

(1916), 32 T. L. R. 661. 

196. Transfer by owners of shares to 

agent for sale — Agent made registered owner — 
Mortgage by member of agent's firm.] — In 

furtherance of a project for the formation of a co. 
to purchase a ship, pltfs., who were owners of 
shares in the ship, executed transfer of their 
respective shares to IT., the senior partner in a 
finn of II. & co., which managed the ship’s 
business, as ti*ustoe for them, mth power to sell the 
shares to the co. if formed ; & H. was registered 
as owner of the shares in the register of shipping 
at the port to which the ship belonged. The 
project for formation of the co. proved abortive, 
but the above-mentioned shares were not recon- 
veyed to pltfs. Subsequently a son of H., who 
acted a» the manager of II. co.’s financial 
business, obtained for the purposes of the firm 
from deft., through an agent for deft., without the 
knowledge or authority of pltfs., an advance of 
money, which was intended to be secured by a 
mtge. by H. of the above-mentioned shares. A 
document, which purported to be & was rois- 
tered as such a mtge., turned out to be a nullRy, 
never having been duly executed by H., the afore- 
said manager having obtained H.’s signature to a 
printed form with blank spaces, which he subse- 
quently handed to deft.’s agent for the purpose of’ 

K 2 
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Sed, 3. — Transfer and transmission of property in 
ships: Std>^8ect» 3, C*, JE*f 2^., G^. <8; HQ 
his filling in the blank spaces with the material 
particulars of the proposed mtge. which he did. 
The money advanced by deft, was used for the 
purpose of the firm. Deft, had no notice of 
pltfs.’ interest in the shares. In an action brought 
by pltfs. » claiming that the mtge. deed should be 
decl^d void, & the entry of it expunged from the 
register : — Held : the fact that pltfs. had con- 
stituted H. the legal owner of the abares & aUowed 
him to appear as such on the register, did not 
under the above-mentioned circumstances, give 
rise to an equity entitling deft, as against pltfs. 
to a charge upon the shares as security for the 
money advanced by him. — Burois v. Con- 
stantine, [1908] 2 K. B. 484 ; 77 L. J. K. B. 
1045 ; 99 L. T. 490 ; 24 T. L. R. 082 ; 11 Asp. 
M. L C. 130 ; 13 Com. Cas. 299, C. A. 

Compare Sub-sect. 6, posU 


X>. What Passes by Mortgage. 


196. Cargo.] — The mtge. of the ship does not 

vest any property in the cargo in the mtgee. 
(Tindal, C.J.). — Brancker v. Molyneux (1841), 
3 Man. & G. 84 ; Drinkwater, 229 ; 3 Scott, N. R. 
332 ; 10 L. J. C. P. 310 ; 5 Jur. 773 ; 133 E. R. 
1067. * 

197 . To be acquired during adventure.] — 

(1) A deed of assignment by way of mtge. of a 
ship, together with her tacUe & appurtenances, 
& all oil, head matter & other cargo which might 
be caught or brought home in such ship, is, as 
against the assignor, a valid assignment in equity 
as well of the future cargo to be taken during the 
particular voyage, as of the cargo, if any, which 
existed at the time of the assignment. 

(2) A chronometer on board of a ship engaged 
in the South Sea Fishery, passes under an assign- 
ment of “ all the appendages & appurtenances ** of 
the ship. — Lanqton v. Horton (1842), 1 Hare, 
649 ; 11 L. J. Ch. 299 ; 6 Jur. 910 ; 66 B. R. 1149. 


Annotations: — As to (1) Apld. Gale v, Burnell (1845), 7 
Q. B. 850. Oonsd. Holroyd v. Marshall (1862), 10 H. L. 
Cas. 191. BSld. Sorensen v, R., The Ariel (1857), 11 
Moo. P. C. C. 119 ; Acraman v. Bates (I860), 1 L. T. 
322. Oenerally, Mentd. Whitworth v. Gaugain (1844), 
3 Hare, 416 ; Watts u. Porter (1854), 3 E. & B. 743. 


19 g, Bill given for purchase of home- 

ward cargo.] — Under an assignment of a ship, & 
her present & future cargo, freight, & earnings, 
by the owner, for securing to the assignees all 
moneys which they had advanced, or might 
become liable to pay, on account of the vessel & 
her cargo, which they had furnished the means of 
purchasing; the assignees, who were also the 
ship’s agents, held entitled to retain a bill which 
was given for the purchase of part of the home- 
ward cargo, & was remitted, but not indorsed, 
to them by the owner ; notwithstanding he denied 
that it was remitted in payment, & stated that 
they had not paid, dt contrary to an express under- 
standing, had left him personally liable to some of 
the debts incurred in fitting out the vessel, & an 
injunction which had b^n obtained by the 
assignees, restraining an action of trover for the 
bill, was continued until the hearing. — Curtis 
V. Auber, Fletcher i;. Auber (1820), 1 Jac. & W. 
626; 87B. R. 468,L.€. 


Annotations Laagton «. Horton (1842), 1 Hare, 

649. Mentd. Metoalfo v. York (ArohWo (1886), i 
My. 8c Cr. 647. 


199. Existing at time of mortgage.] — 

Langton V. Horton, No. 197, ante. 

200. Engines — Ship unfinished — Lien of engine 
builders for purchase-nioney.] — Re Softley, Ex p. 
Hodgkin, No. 194, ante, 

201. Passage money.] — The owners of a ship 
gave a power of Attorney authorising their agent 
to do many acts for them, 8c, among others, “ to 
sign any bottomry bond or instrument of hypothe- 
cation on the vessel or her cargo, 8c to sell 8fc dispose 
of, either absolutely or by way of mtge. or other- 
wise as he should think proper, the said vessel or 
any share thereof, 8fc to execute all instruments, 8c 
to do all acts which would be requisite 8c necessary 
for completing such sales, transfers, mtges. or 
any of them, & generally to do all acts about the 
business 8c affairs aforesaid which the owner, if 
present could have done.” Under this power, 
the agent, by deed, reciting a mtge. of the ship, 8c 
the necessity for fmicher advance to enable the 
ship to set sail, 8c the advance of £4,000 for that 
purpose by pltfs., assigned all the freight, hire, 8c 
passage money, 8c earnings of the ship in her 
intended voyage from Port Jackson to Liverpool, 
with a proviso for redemption if witliin ten days 
after arrival the £4,000 should be repaid. The 
ship sailed, 8c arrived at Liverpool ; but the 
£4,000 was not paid. After the ship had sailed, 
the agent of the owners received the passage 
money of certain passenger by bills on England 
payable at sight, which bills were remitted to the 
owners in England, & the amounts received by 
them before the arrival of the "ship : — Held : the 
power of attorney authorised the assignment of 
the passage money, 8c gave the mtgees. an immedi- 
ate right to it before they took possession of the 
ship ; 8c consequently they were entitled to 
recover back the amount so received. — Willis v. 
Palmer (1860), 7 C. B. N. S. 340 ; 29 L. J. C. P. 
194 ; 2 L. T. 626 ; 6 Jur. N. S. 732 ; 8 W. R. 295 ; 
141 E. R. 847. . 

Annotation : — ^Beld. ERsarts v. Whinney (1903), 88 L. T. 

191. 

202. Appurtenances — Ship’s chronometer.] — 

Langton v. Horton, No. 197, ante. 

203. Must be specified — Mortgage of 

fishing boats — ^Nets & fishing gear claimed.] — In 
a case where certain fishing boats had been mort- 
gaged by bkpts., 8c the mtgees. laid claim to the 
nets 8c fishing gear which had been used on board 
the said vessels, but of which no particular nets 
were appropriated to or specially belonging to any 
particular vessel on the ground that such nets & 
fishing gear came within the word “ ship ” in 
Merchant Shipping Act, 1854 (c. 104), s. 72, 
the word “ appurtenances ” in the form of mtge. 
of a ship now in use 8c substituted for Form I, 
given in Merchant Shipping Act, 1854 (c. 104) : — 
Held : in order to make a thing an appurtenance 
it must be specified ; in the present case there 
was no evidence to show that any specific nets 
were appropriated to any particidar ship, but 
that they were used indiscriminately ; & they 
could noi in consequence be considered ” appur- 
tenances ” within Merchant Shipping Act, 1854 
(c. 104). — Be Salmon 8c Woods, Ex p, Gould 
(1886), 2 Morr. 187. 

.Annotoiiona Conid. Goltman v. Ohaxnberlaln (1890), 25 

g , B. D. 828. Mentd. Bennett S.S. Ck>. v. Hull Mutual 
B. Protecting See. (1914), 111 L. T. 489. 

204. Artlolef necessary to navigation or ad- 
venture — On board at date of mortgage— Or re- 
placing similar articles after mortgage.] — mtge. 


. ^ART U. sect. 3. SUB-iBOT. 8.— D. 

V.BOTIJVAKT (1681), 46U.O. R. 614.-— can, 
r. Bim Dobbyn r. OouifSRroRD (1660), 10 L Oh. R. 327.— IR. 
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of a ship passes to tho mtgee* under the word 
“ ship ” articles necessary to the navigation of the 
ship or to the prosecution of the adventure which 
were on board at the date of the mtge. & articles 
brought on board in substitution for them subse- 
quently to the mtge. — O oltman v. Chamberlain 
(1890), 26 Q. B. D. 328 ; 59 L. J. Q. B. 563 ; 39 
W. B. 12 ; 6 T. L. B. 359, D. 0. 

E, Registration of Mortgage, 

See 1894 Act, ss. 31, 32. 

205. Non-compliance with registration regula- 
tions — Validity of mortgage.] — An assignment of 
a ship by way of mtge., which is defective by not 
having complied with Begistry Act, cannot be 
made good in equity. — Ex p, Bulteel (1790), 2 
Cox, Bq. Cas. 243 ; 30 B. B. 113, L. C. 

206. As between mortgagor & mort- 

gagee.] — A mtge. of a ship is good as between the 
mtgor. & mtgee., although the particulars of the 
mtge. are not indorsed on the certificate of registry, ! 
as required by 3 & 4 Will. 4, c. 55 . — Lister v, 
Payn (1840), 11 Sim. 348 ; 59 B. B. 908. 

207. ■ .] — A mtge. : — Held: binding 

although particulars of it not indorsed on cer- 
tificate of registry in terms of 3 & 4 Will. 4, c. 55. — 
SuTER V. Payne (1843), 7 L. T. 286. 

208. Registration without indorsement on cer- 
tificate.] — D ickinson v. Kitchen, No. 295, post. 

209. Registration in wrong name — Of ship.] — 
A. being owner of a ship which was unfinished, on 
July 5 mortgaged it to B. A. on Aug. 5, registered 
the ship as owner pursuant to Merchant Shipping 
Act, 1854 (c. 104), s. 42. On the following day B. 
caused the mtge. to himself to be inserted on 
the register. A. having become bkpt. : — Held : 
A.’s assignees could not maintain trover against B. 
for the ship. If prior to registration the owner 
has executed an instrument, which, if executed 
after registration, would pass his interest, & that 
is registered, it is sufficient. As to the name, the 
registry is right, &, as the mtge. was made before 
registration, it matters not by what name the 
vessel is described in it (Bhamwell, B.). — Bell v. 
Bank op London (1858), 3 H. & N. 730 ; 28 
L. J. Ex. 116 ; 32 L. T. O. S. 96. 

210. Registration by mortgagor as owner — 
Subsequent to mortgage — Subsequent registration 
of mortgage by mortgagee.] — B ell v. Bank of 
London, No. 209, ante. 

211. Trust deed to secure debentures — Pro- 
visions for mortgage of ships — Registration under 
Companies Acts.] — Cos. Act, 1900 (c. 48), s. 14 (4), 
applies to an issue of debenture stock secured by a 
covering deed containing any charge to tho benefit 
of which tho stock-holders of that issue are entitled 
pari passu. If tho covering deed contains specific 
equitable charges on specific ships, & tho particulars 
required by sect. 14 (4) aro reg^tered, then for 
the purposes of sect. 14 that registration will not 
only cover subsequent statutory mtges. of those 
specific ships required to complete the security, 
but also statutory mtges. of any ships substituted 
therefor under the powers of the covering deed. — 
CuNAKD 8.S. Co., Ltd. v, Hopwood, [1908] 2 Ch. 
664 ; 77 L. J. Ch. 786 ; 99 L. T. 549 ; 24 T. L. B. 
865 ; 11 Asp. M. L. C. 147 ; 16 Mans. 353. 
Annotation : — Reid. National Provincial 8c Union Bank of 

England v. Chamley, [1924] 1 K. B. 431. 


212. Fees on registration — ^Transfer of mortgage 
— ^1898 Act, \ 8.] — A shipping co. had issued 
debenture stock & had registered in the names of 
trustees first mtges. over certain of its ships. One 
of tho trustees died & a new trustee was appointed 
by deed, which deed contained a declaration of 
transmission or transfer of interest. The co. 
wished to have the new trustee registered as a 
transferee of the mtges. For that purpose they 
prepared an instrument of transfer of the mtges. 
with the name of the new trustee as transferee, & 
tendered same for registration under above Act, 
s. 37 : — Held : by above Act, s. 3, read in con- 
nection with the First Schedule thereto, fees were 
payable on the transfer of a mtge. of a British 
ship, & they were properly demanded by the 
registrar in this case before registration. — Re New 
Zealand Shipping Co., Ltd., [1918] 1 K. B. 346 ; 
87 L. J. K. B. 413 ; 118 L. T. 538 ; 62 Sol. Jo. 
249; 14 Asp. M. L. O. 250. 

See Statutory Rules & Orders, 1924, No. 1056. 

213. Unregistered instrument — Foreign ship 
— ^Agreement to treat as if registered — While 
within Jurisdiction of English courts.] — A 
mtge. agreement between a British firm & the 
owner of a Greek steamship contained the following 
clause : “ The owner agrees that the mtgees. as 
far as the law allows shall, in addition to the 
benefits conferred by the Greek mtge. & mtge. 
agreement, be entitled to enforce the Greek mtge. 
& mtge. agreement in the English cts. in a similar 
manner as in the Greek cts., & so long as the 
vessel is within the jurisdiction of the English cts. 
tho security shall, so far as the mtgees. desire, be 
dealt with in precisely the same way as if the ship 
had been registered in England by a statutory 
mtge. with a collateral mtge. agreement con- 
taining the same terms & conditions as those 
cont^ned in the mtge. & these presents.** The 
ship not having been registered m Greece, the 
mtgees. were unable to register their mtge. On a 
motion by the mtgees. for judgment in an action 
in rent, the shipowner did not appear, but ship 
repairers, who had recovered judgment & an order 
for sale of the ship on their necessaries claim, 
intervened \—Held : being unregistered, the mtge. 
was invalid under Greek law, but by the mtge. 
agreement pltfs., as against the slxipowner, were 
to be treated as haying a registered mtge. e^orce- 
able by an action in rem whenever the ship was 
within the jurisdiction of the English cts. — The 
Byzantion (1922), 127 L. T. 756 ; 38 T. L. R. 
744 ; 16 Asp. M. L. C. 19. 

F. Insurable Interest of Mortgagor and Mortgagee. 

See Insurance, Vol. XXIX., pp. 110-112, Nos. 
656-667. 

G. Jurisdiction of Admiralty Courts. 

See Admiralty, Vol. I., pp. 118-120, Nos. 243- 
266. 

H. Rights and Liabilities of Mortgagor. 

See 1894 Act, s. 34. 

214. Mortgagor as owner — ^How far ownership 
affected by mortgage.] — Collins v. Lamport, No. 
267, post. 


PART II. SECT. 8, SUB-SECT. 3.— E. 

t. Necessity for reyisiration — 

We of registered vessel .^ — The rntge. 
01 a registered vessel is exempt from 
registry imder Chattel Mtge. Acst. — 
Patton v. Foy (1860), 9 0. P. 512.— 

wANe 


a. Charge on ship not having 

British register,]— K letter, purporting 
to create a charge on a ship, was not 
registered as a mtge. under Merchant 
Shipping Act. The ship, not ^ylufr a 
British reJdster, it was held that the 
letter created a valid charge on the 


ship. — S hib CnuNDER Doss r. Cocii- 
iiAN£ (1865), Bourke, 388. — IND. 

PART II. SECT. 8. SUB-SECT. 8.—H. 

214 i. Mortgagor as owner — How far 
owner^iip afferied by mortgage .] — The 
mtgoe. duos not booomo, nor does the 
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Sed* 3 . — Transfer and transmission of property in 
ships: Svb-sect, 3, /f., L cfc J, (a).] 

215 . .] — Pltf. entered into an agree- 

ment with the owners of a steam vessel to run her 
on specified daily excursion trips for about six 
weeks, dividing the profits after deducting ex- 
penses, & advancing the money to liberate part 
of the machinery held as a lien for repairs. In 
respect of the advance for the liberation of the 
machinery, & other advances pi*eviously made, 
as well as in respect of any repairs executed, 
pltf. to ha'i'e “ a charge & lien on the boat ranking 
in the highest position the owners are able to fix 
having regard to the existing circumstances.’’ A 
week after the trips commenced an instalment of 
the purchase-money owing to deft., the former 
owner of the vessel, fell due, &, on non-payment, 
deft., imder a mtge. given by way of collateral 
security, seized her, alleging that the agreement 
between pltf. & the owners of the vessel was not 
binding upon him, as it postponed his rights as 
mtgee. depreciated the saleable value of the 
vessel : — Held : the agreement was binding on the 
mtgee., for, though the powers of a mtgor., as 
owner, are, by 1894 Act, s. 34, limited by the 
proviso, “ Except as far as may bo necessary for 
making a mtged. ship available as a scemity for 
the mtgo. debt.” these powers had not been 
exceeded, the test to be applied being that laid 
dowm in Collins v. Lamport, No. 267, post, namely 
whether the mtgor. ’s dealings with the vessel 
materially impair the security. — T ^.e Ueathbr 
Bell, [1901] P. 272 ; 70 L. J. P. 67 ; 84 L. T. 
794 ; 49 W. R. 577 ; 17 T. L. R. 541 ; 9 Asp. 
M. L. C. 206, 0. A. 

RcM. Essarts t?. Whlnney (1903), 88 L. T. 

191 ; Law Onarantee & Trust Soc. v. Rusaiaii Bank for 

Forejgn Trade. [1905] 1 K. B. 815 ; The Manor, [1907) 

216 . Right to execute bottomry bond — 

Without consent of mortgagee — Notice by lender on 
bottomry to mortgagee.] — The St. George, No. 
1338, post 

Compare No. 56, ante ; No. 265, post 

217 . Injunction restraining user — Undertaking 
lor damages— Measure of damages.] — (1) Senible: 
the mtgee. of a ship is entitled to take possession 
& sail her, & upon doing so becomes an owner 
witl^ Merchant Shippi^ Act, 1854 (c. 104), & 
subject to all the liabilities consequent thereon. 

(2) Where, on granting an injunction against 
the use of a ship by the owner, an undertaking 
for damages is given, the measure of damages 
would include the loss of profit by the detention 
of the ship. But where the injunction was against 
a mtgee. of a ship, which was an insufficient 
security, who had declared his intention to sell, 
& had not suggested the loss of possible profit 
as part of the damage anticipated : — Held : the 
loss o£ such profit was too speculative to bo taken 
into account, & the measure of damage was the 


expense involved in the custody of the ship & 
the deterioration which she had suffered, together 
with interest in the meantime. — ^D b Mattos v. 
Gibson (1860), 1 John. & H. 79 ; 80 L. J. Oh. 146 ; 
3 L. T. 121 ; 7 Jur. N. S. 282 ; 70 E. R. 669. 

218. Right against bailee of ship — After ship 
mortgaged — ^Demand for possession from bailee.] — 
After bailment of a ship the bailor mortgages to a 
third person, who, having the right to do so, 
demands the ship from the bailee ; he is entitled 
to refuse to restore it to the bailor, because he 
could not do so wdthout exposing himself to an 
action ; such case falling withm the general 
principle, that when two parties contract, & one 
of them promises to perform something which 
the other subsecjuently puts it out of his power to 
perform, there is an answer to an action by the 
promisee. 

If A. delivers a ship to B. under a contract, 
providing (inter alia) that B. during the contract, 
& while the ship remained in his possession & use, 
should pay certain expenses, wages of the crew, 
etc., upon the determination of a certain term, 
redeliver the ship, to A., &; A. afterwards mort- 
gaged the ship, & certain such expenses as above 
were incurred, & then the mtgee. demanded 
possession from B : — Held : though such mtge. & 
demand were an answer to A.’s claim for the re- 
delivery of the ship to him, there was no a^wer 
to A.’s claim to have the above expenses paid by 
B. according to the contract. — European & 
Australian Royal Mail Co.‘, Ltd. v. Royal 
Mail Steam Packet Co. (1861), 30 L. J. 0. P. 
247 ; 8 Jur. N. S. 136. 

219. Right to redeem — Clog on equity — Com- 
mission in respect of advances.] — ^Tiie Benwbll 
Tower, No. 308, post 

220. Option to mortgagee to become 

partner with mortgagor.] — In Apr. 1896, resps. 
advanced £5,000 to applt., & he executed in their 
favoui' a legal mtge, of a ship as security for the 
advance. By the terms of the deed the money 
was not to be paid or called in for two years from 
July, 1896, & during that period resps. had the 
option of entering into partnership with applt., in 
which case they were to release the mtge. debt, & 
the mtged. property was to become partnership 
assets. In June, 1898, a deed was executed 
reciting that resps. had advanced to applt. £2,000, 
& conveying to them by way of mtge. certain 
wharves as security for the advance. In fact no 
further advance was made, but the £2,000 was 
part of the sum of £5,000 previously advanced. 
In July, 1898, the period of the loan was extended 
for five years with an option to resps. of entering 
into partnership with appt. during that period. 
In Feb. 1900, they elected to enter into partnership, 
but applt. refused to do so : — Held : there being 
nothi^ to show that the mtge. of June, 1898, & 
the agreement of July, 1898, were part of the same 
transaction, & the agreement being subsequent 


mtgor. cease to be, the owner of the 
vessel. A British ship forms the 
exertion to the rule that the whole 
leM estate or interest in aU property 
mtged. vests in the mtgee. — Thompson 
? i Nfld. 

L. R. 606. — ^NFLD. 

214 11. — — — ^Tbe owner of a 

ship, over which he has granted a mtge.. 
Is not entitled to deal with the ship as 
owner. In snch way as may materli^ly 
prejndioe the mtgee. *8 security. — 
l^MiNO A Co. V. Skater (1889), 16 11. 
of Soss.) 828 ; 26 Sc. L. R. 600.— 

, 814 ill, "> 7 — "7TT ’) — A shipowner 
hiring mortgaged his ship has still an 
Interest In her seizable in attachment 


under Civil Procedure 0)de. — ^A uhin 
V, Ahmed Mahomed (1881), 1 Ind. 
Jur. N. S. 241.— mo. 

b. Right to redeem — Mortgage of 
shares by part owner — Mortgagee after^ 
vxirds aoQuiring other shares *] — Claric 
V. Schofield (1889), 28 N. B. R. 231. 
—CAN. 

e. Where mortgagees in possession 
— Tortious possession by captain — 
Liability of mortgagor for necessaries ,] — 
Where a steamboat was mtged. 6c in 
possession of the mtgebs., who navi- 
gated her for their own benefit to secure 
their advances, & she was tortiously 
taken possession of by the captain, 
who receive the profits arising from 
her, for his own use : — Held : the 


mtgor. was not liable for good% fur- 

nished for the vessel while in the 
tortious possession of the captain.^ 
Fraser v, Flint (1836), 4 O. S. 12. — 
GAN. 

d. LiabilUy of mortgagor for loss 

of goods shipped.] — The owners of a 
vessel mtged,, 8c in the possession of 8c 
navigated by the mtgee., are not liable 
for the loss of goods shipped on her. — 
Wilkes v. Flint, woodruff 8c 
Clement (1836), 4 O. S. 19. — CAN. 

e. Mortgagor disputing tiUe of as- 
signee of mortgagee — Ewmpet.] — Deft, 
owning a yesBei mortgaged her to O., 6c 
0. ased^d the mtge., with his other 
property, to pltf. In trust for creditors. 
Pltf. having brought replevin to 
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to the mtgo., it was not a clog on the equity of 
redemption, & could be enforced by resps. — 
Bbbvb V. Lisle, [1902] A. 0. 461 ; 71 L. J. Oh. 
768 ; 87 L. T. 308 ; 61 W. B. 676 ; 18 T. L. B. 
767, H. L. ; affg, S. 0, aiib nom. Lisle v. Bebve, 
[1002] 1 Oh. 63, 0. A. 

Annotation : — Comd. Samuel v. Jarrah Timber Sc Wood 

Payl^ Corpn.. [1904] A. C. 323. 

/. Bankruptcy of Mortgagor, 

See 1804 Act, s. 36. 

221. Whether mortgagee aflected.] — Mtge. of 
a ship at sea good in bkpcy., notwithstanding the 
statute of James I., if the party procures the bill 
of sale, etc. Contra^ if he is incautious or negli- 
gent as by suffering the ship to come back & go on 
another voyage . — Ex p, Matthews (1751), 2 
Ves. Sen. 272 ; 28 E. B. 176, L. C. 

Annotation: — Befd. Robinson v, Macdonnell (1816), 5 

M. Sc S. 228. 

222. .] — ^When A., theowner of a ship, duly 

assigned his interest in it to B., Sc B. became the 
registered owner but by his permission A. con- 
tinued to have the same in his possession, order Sc 
disposition until he became bkpt. : — Held : the 
property in the ship passed to A.’s assignees 
under 21 Jac. 1, c. 10. — Hay v. Fairbairn (1818), 
2 B. & Aid. 193 ; 106 E. H. 337. 

Annotaiiona : — Reid. Monkhouso v. Hay (1820), 2 Brod. & 

lUner. 114 ; Kirkloy v. Hodgson (1823), 1 B. & C. 588. 

223. Advance made on date of receiving order — 
Pre-existing agreement for advance.] — A mtgor. 
who conveys all his property with the main object 
of securing further advances, does not thereby 
commit an act of bkpcy., oven though the mtge, 
also secures a past debt due from the mtgor. to the 
mtgee. Where under a mtge. of a ship to secure 
further advances, an advance is made on the date 
of a receiving order against the mtgor., who is 
subsequently adjudicated bkpt. in respect of acts 
of bkpcy. committed prior to the execution of the 
mtge., the mtgee. is entitled, under Bankruptcy 
Act, 1883 (c. 62), s. 49, as against the trustee in 
bkpcy., to recover such advance, where before the 
date of the receiving order there was on existing 
contract between mtgor. Sc mtgee. to make 
future advances & a positive promise by the mtgee. 
to make this specific advance. A. mortgaged his 
shares in a ship to B., to secure further advances. 
Sc also a small part debt due from A. to B, Prior 
to the mtge., A. had committed acts of bkpcy. in 
respect of which ho was subsequently to the date 
of the mtge. adjudicated bkpt. B. had no notice 
or knowledge of the acts of bkpcy,, Sc made 
advances to enable A. to carry on his business. 
On the date of the receiving order, B. made A. an 
advance of £250, in consequence of a prior agree- 
ment between them to make future advances. Sc 
a positive promise to advance this specific sum. 
In an action by B. to establish the validity of his 
mtge. Sc recover against resp. the amount of his 
loa^ : — Held : the mtge. was valid, & B. was 
entitled, as against the trustee in bkpcy., to 
recover not only all advances prior to the date of 
the receiving order, but also the advance of £250 
made on the date of the receiving order, as it was 
made in consequence of the contract & piomise 


made before the date of the receiving order. — The 
Thames (ISPO), 63 L. T. 353 ; 6 Asp. M. L. C. 536. 

Property In reputed ownership of bankrupt.] — 
See Bankruptcy, Vol. V., pp. 761, 753, 768, 
763-764, 797, Nos. 6479, 6493, 6523, 6524, 6566- 
6575, 6809. 

Avoidance of preference.] — See Bankruptcy, 
Vol. V., p. 858, No. 7190. 

Protection of bond fide transactions.] — See 
Bankruptcy, Vol. V., p. 916, No. 7487. 

Trover by assignees of bankrupt against mort- 
gagee.] — See Bankruiwy, Vol. V., p. 983, No. 
8043. 

J. Eights and Liabilities of Mortgagee , 

( a ) In General , 

See 1894 Act, s. 34. 

224. Liability in respect of previous contracts 
of owner.] — Bright v, Fleming (1868), cited in 
L. B. 2 A. & E. at p. 72 ; 37 L. J. Adm. at p. 62. 
Annotation Reid. The Feronia (1868), L. R. 2 A. & E. 65. 

225. Right to allowance — For use of ship — 
Mortgagee out of possession.] — Langton v, 
Horton, No. 151, ante , 

226. Arrest of ship — Enforcing bail for safe 
return.] — A mtgee. is not entitled to arrest a vessel 
for the purpose of enforcing bail for her safe return 
to this country. — The Highlander (1843), 2 
Wm. Bob. 109 ; 2 Notes of Cases, 316 ; 166 E. B. 
696. 

Annotation : — Reid. The lunisfallen (1866), L. R. 1 A. & E. 

72. 

227. Mortgagee not in possession.] — The 

Innisfallen, No. 49, ante , 

228. Security not in jeopardy — No 

default by mortgagor.] — \Vhere the registered 
mtgees. of a ship instituted an action in rem as 
mtgees. for possession, & the ship was arrested 
therein before the mtge. money became due. Sc 
without any default on the part of the mtgor., 
the ct., being of opinion upon the facts that the 
sldp was not being dealt with so as to impair the 
mtgees.’ security, ordered her release. — The 
Blanche (1887), 58 L. T. 592 ; 6 Asp. M. L. C. 
272. 

229. Bail given by mortgagee — Right to 

release of ships.] — The Bingdove, No. 175, ante, 

230. Master aiso Joint mortgagee — Right to sue 
for wages.] — The owners of a ship, in May, 1842, 
appointed T. M. master, who signed the ship's 
articles, etc. T. M. was a joint mtgee. of the ship. 
In June, 1842, after the sailing of the ship, the 
owners became bkpt. In Jan. 1845, the ship was, 
on her return, sold with the knowledge of T. M., 
who did not interfere in such sale, by the mtgee. 
in possession: — Held: (1) T. M. might sue the 
ship for his wages under 7 Sc 8 Viet. c. 112, s. 16 ; 
(2) the fact of T. M. being a joint mtgee. would 
not have the effect of baiTing the suit ; (3) nor 
under the circumstances, his knowledge of, Sc non- 
interference in, the sale of the ship. — The Repulse 
(1845), 2 Wm. Rob. 398 ; 4 Notes of Cases, 166 ; 
7 L. T. 225 ; 9 Jur. 738 ; 166 E. B. 805 ; svhse- 
quent proceedings (1847), 6 Notes of Cases, 348. 
Annotations :—As to (1) Reid. The Repulse (1847), 5 Notes 

of C!aso8, 348 ; The Teoumseh (1850), 3 Wm. Rob. 144. 


obtato poraesdon HeW ; deft, could 
not dispute pltf.'s title, or set up that 
he was trustee for a foreign corpora- 
tion, who by law could not hold ^ps. 

U;aTs3*7.-§AHr" ” 

PART II. B&OT, 8, SUB-SECT. 8.— 

J. (•). 

8841. LiabUUy in respect of precUms 


contracts of owner ,} — Freer v, Maquire 
(1866), 2 L. C. L. J. 104.--CAN. 

f. Whether owner of ship — Lia- 
bilUy for wages of seamen ,} — In an 
action by a seaman for his wages 
against the mtgee. of his vessel, vdio 
was registered under the Act for the 
encouragement of shipbuilding : — 
Held : he was not an owner so as to be 
liable for the wages of the seamen 


engaged in navigating it, or of the 
meohanios employed in completing or 
repairing it. — Dicxbt v, Teriault 
(1860)711 L. C. R. 150.— CAN. 

g. .1 — Robert v. Ijamarohb 

(1900), Q. U, 18 S. O. 101.— CAN. 

h. Accounts — On taking possession,] 
— Semble : a mtgee. of a vessel, until 
he takes possession or does some* . 
thing equivalent thereto, is not entitled 
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Sect. 3 . — Transfer and transmission of property in 
ships: Sub-sect, 3, J, (a) <8? (6)0 

281« Whether owner ol ship — ^Mortgagee in pos- 
session.] — ^WooDS e. Bead, No. 66, ante . 

232. Subject to attendant liabilities.] 

— De Mattos V. Gibson, No. 217, ante. 

233. Right to interest.^ — The owner of a vessel 
mortgaged it as a security for a debt, with a pro- 
viso for redemption on payment of the principal 
moneys & interest at the rate of 10 per cent, in 
six months. The principal not having been paid 
at that time : — Held : interest continued payable 
at the rate of 10 per cent. — Morgan v. Jones 
(1853), 8 Exch. 020 ; 22 L. J. Ex. 232 ; 155 E. B. 
1600. 

Atmotaiion Gordillo v. Wegruelin (1877), 5 Ch. D. 

«o7« 

234. In lieu of notice — Realisation of 

security by mortgagee on other motion.] — Banner 
t?. Behridqe, No. 292, post. 

235. Right to defend interest — In action against 
ship — Extent of right.] — The mtgee. of a ship may 
come in & defend his interest in the ship sued, but 
can rely only on defences open to the owner of the 
ship. — The Chieftain (1863), Brown. & Lush. 
104 ; 2 New Rep. 628 ; 32 L. J. P. M. & A. 106 ; 

8 L. T. 120 ; 9 Jur. N. S. 388 ; 11 W. R. 637 ; 

1 Mar. L. C. 327 ; 167 E. B. 316. 

Annotations : — ^Refd. The Edwin (18G4), Brown. & Lush. 

281 ; The Red Rose (1867), L. It. 2 A. & E. 80, n. ; The 

Feronia (1868), L. R. 2 A. 8!: E. 65 ; The Falrport (1882), 

8 P. D. 48 ; The Oricnta, I1894J P. 271 ; The Ruby 

(No. 2), [1898] P. 69. 

236. Dealing with ship to obtam benefit of 
fraudulent preference — Whether court will re- 
strain.] — The ct. will, under 17 & 18 Viet. c. 104, 
s. 65. restrain a mtgee. of a ship from dealing 
with the ship in such a manner as would enable 
him to ob^in the benefit of a fraudulent prefer- 
ence, & will exercise such power of restraint for 
a definite period, without requiring the appet. 
to file a bill. — The Regatta (1865), 6 New Rep. 
248. 

237. Discharge of maritime lien — Prior to. ob- 
taining possession — ^Right to indemnity — Against 
party working ship for mortgagor.] — A. being the 
owner of a steamship mortgaged it to B., & sub- 
sequently, under circumstances held to show 
acquiescence by B., entered into an agreement, 
in contemplation of a partnership with C,, by the 
terms of which C. was to work the ship for A. till 
further notice, paying all the expenses & receiving 
all the profits, A. agreeing to indemnify him against 
loss, if any, upon a periodical statement of 
accounts. Subsequently to this agreement B. 
gave notice to C. of the mtge., & required possession 
of the ship. The sliip was being employed in 
voyages at a distance from England, between B. 
& T., was at that time at S., under engagements 
which had been entered into by C. with third 
parties, with respect to its next voyage to T. 
TTie ship was given up to B.’s agent at T. at the 
termination of its next voyage thither. At the 
time of such delivery C. owed to the crew of the 
ship a large sum for wages, which entitled them to 
proceed against the ship in the Admlty. Ct. ; & 
shortly after the delivery of the ship the crew took 
such proceedings, & the ship was seized by the 
officers of the ct. B., after suffering much delay 
& loss, paid the wages & obtained possession of 
the ship. In an action of trover for the ship. & 


Navigation. 

for money paid, brought by B, against 0. : — Held : 
(1) C. was entitled to retain possession of the ship 
till its arrival at T., in. order to fulfil the engage- 
ments incurred before notice ; (2) as there had 
been a delivery of the ship at T., notwithstanding 
it was subject to, a maritime lien for wages, B. 
was not entitled to recover on the count for trover ; 
(3) B. was entitled to recover the wages from 0. 
under the count for money paid. — Johnson v. 
Royal Mail Steam Packet Co. (1867), L. R. 3 
C. P. 38; 37 L. J. 0. P. 33; 17 L. T. 446; 3 
Mar. L. 0. 21. 

Annotations .‘—As to (3) Diltd. The Rlpon aty. [1898] P« 

78. Consd. The Heather BeU, [1901] P. 143. GeneraXlv* 

Beld. Law Guarantee & Trust Soc. v. Russian Bank tor 

Forei^ Trade, [1905] 1 K. B. 815. Mentd. Edmunds v. 

WaUin^ord (1885), 14 Q. B. D. 811. 

238. Against mortgagors.] — 

Pltfs. were mtgees. of forty-eight sixty-fourth 
shares in a vessel. The master having brought 
an action in rem against the vessel & arrested her, 
pltfs. paid the amount of his claim in order to 
obtain the release of the vessel from arrest & to 
enable them to take possession under their mtge. 
Pltfs. then sued defts., the owners of sixteen sixty- 
fourth shai*es, to recover the amoimt paid to the 
master : — Held : as the mtgor. & the other co- 
owners were severally liable for the disbursements 
paid by the master, & as pltfs. could not obtain 
possession of their shares as long as the vessel 
was under the arrest of the ct., they were entitled 
to recover from defts. the amount paid by them. — 
The Orchis (1890), 15 P. D. 38 ; 69 L. J. P. 31 ; 
62 L. T. 407 ; 38 W. R. 472 ; 6 T. L. R. 197; 6 
Asp. M. L. C. 501, C. A. 

Annotations .‘—'Distd. The Illpon aty, [1898] P. 78. Beld. 

The Heather Bell, [1901] P. 143. 

239. .] — The Blazer 

(1911), cited in Halsbury’s Laws of England, 
Vol. XXVI., at p. 26. 

240. Against co-owners with 

mortgagor.] — The Orchis, No. 238, ante. 

241. By vendors to mortgagor — Sale by 

vendors with consent of mortgagees — Deduction ol 
sum paid In accounting to mortgagees.] — The 
R iPON City, No. 274, post. 

242. Accounts — Contraband carried by master 
— Ship exposed to risk of forfeiture.]— Dover v. 
Opey (1733), 2 Eq. Cas. Abr. 7 ; 22 E. B. 6. 
Annotation : — Reid. Ewing v. Oebaldestono (1837), Donnelly, 

179. 

243. Just allowances — What Included 

therein.] — The mtgees. of a ship having seized 
it & advertised it for sale, the mtgors. brought 
an action against them for redemption & 
moved for an injunction to restrain the sale, 
when upon defts. undertaking not to proceed 
with the sale, a decree was taken by consent in the 
action directing an account of what was due on 
the mortgage for “ principal & interest ** & 
redemption on payment by the mtgors. of the 
amount certified : — Held : upon summons by 
defts. the mtgees., they were justified in seizing 
the ship & in taking the account directed the;j were 
entitled to be allowed expenses incurred by them 
in taking & holding possession of the ship aciveitis- 
ing it for sale, & effecting insurances, under the 
head of “ just allowances.’* — ^Wilkes v. Saunion 
(1877), 7 Ch. D. 188 ; 47 L. J. Ch. 160. 

244. Commission — Stipulated for by letter.] 

— The Bbnwell Tower, No. 308, post. 


to an account of the money earned by 
tee vessel lor freight.— M erchants 


iTTwTMtTI 




k. Duty to indorse mortgage on 
certificate of oumerehip .] — ^The ct. can- 


not relieve against tee omission of a 
mtgee. of a teetered vessel, to have 
the proper indorsement of such mtge. 
made on tee certificate of ownership. — 
Coleman v. Sherwood (1851), 2 Gr. 
652.— CAN. 


l. Whether Registry Act, 1845, prevents 
mortgagees from asserting their rights 
under mortgage.] — Cayley v. MoDon- 
ELL (1852), 8 U. C. R. 464.— GAN. 

m. Merger — Purchase hy mortgagee 
at sate for vxiges.] — Pabkinbon v. 
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245. Between mortgagor & deceased 

mortgagee — Evidence of account book.] — In 

taking accounts between a mtgor. & a deceased 
mtgee. of a barge, an account book kept by the 
latter in his own handwriting containing entries 
of payments made to him by the mtgor. as well 
as disbursements made by him on account of the 
barge is admissible on behalf of the mtgee.’s 
exors. in evidence as containing entries against 
interest. — Hudson & Humphrey v, Swiftsurb 
(Owners), The Swiftbure (1900), 82 L. T. 389 ; 
16 T. L. R. 276 ; 9 Asp. M. L. 0. 66. 

246. Costs of mortgage suit — Party & party — 

Decree for costs charges & expenses properly in- 
curred.] — Mtgees.’ costs in a mtge. suit will be 
taxed as between party & party in accordance 
with the practice of the Ct. of Ch., & not as between 
solrs. & clients, where a decree has been made by 
consent that pltfs. are to receive their “ costs, 
charges, & expenses properly incurred.” On a 
motion made by pltfs., mtgees., to review the 
registrar’s taxation, disallowing ; (a) charges by 
pltfs.’ solrs. for attending to take particulars of 
other suits against the vessel to which pltfs. were 
not parties ; (b) costs of negotiations between 

rival incumbrancers which led to notliing, & to 
wliich the owners of the vessel were not jiarties ; 
(c) costs of conference with counsel at a stage of 
the suit when it is not usual for a conference to be 
held. Tlie ct. affirmed the registrar’s taxation, & 
refused the motion with costs. — The Kestrel 
(1866), L. R. 1 A. & E. 78 ; 16 L. T. 72 ; 12 Jur. 
N.S. 713; 2 Mar. L. C. 472. 

247. What costs allowed — Charges of 

solicitors for attending to other suits against same 
vessel — Plaintiffs not parties.] — The Kestrel, 
No. 246, ante, 

248. Costs of abortive negotiations — 

Between other rival incumbrancers.] — The 

Kestrel, No. 246, ante. 

249. Costs of conference with counsel 

—Such conference not usual.] — T he Kestrel, 
No. 246, ante. 

250. Dismissal of master — Liability of mort- 
gagee lor compensation-^Misconduct of master.] — 

A mtgee. took possession of a ship by putting a 
man on board & giving notice to tlie master. 
The latter, by order of tlie mtgor., took the vessel 
to sea with the man in possession on board. In 
an action by the master for wages, for com- 
pensation for wrongful dismissal, the registrar 
awarded him a sum as compensation, being the 
amount of wages payable for two months after 
the mtgee. took possession ; — Held : the master 
had been guilty of misconduct in taking the vessel 
to sea, & could not as against the mtgee. be properly 
awarded any sum as compensation for wrongful 
dismissal. — The Fairport (1884), 10 P. D. 13 ; 
54 L. J. P. 3 ; 62 L. T, 62 ; 33 W. R. 448 ; 6 
Asp. M. L. C. 348. 

251 . Goods supplied to mortgagor on hire purchase 
— ^Rights against hirer.] — ^An agreement by a hirer to 
pay a stated sum per month till the full price of the 
subject-matter be paid, when it was to become his 
own property, is, in the absence of a provision 
that he might terminate the hiring by delivering 
up to the owner, an agreement to buy within 
Factors Act, 1889 (c. 46), s. 9, notwithstanding 
provisions that the owner might put an end to the 


arrangement for sale on various contingencies. 
The Edition by the owner of a mtged. ship of 
some equipment to the ship is a ” transfer under 
a disposition ” to the mtgee. within Factors Act, 
(c. 46), s. 9. There is also a like transfer within 
Factors Act, 1889 (c. 45), s. 9, where the mtgee. 
takes possession under the power in his mtge. — 
Hull Ropes Co., Ltd. v. Adams (1896), 65 L. J. 
Q. B. 114 ; 73 L. T. 446 ; 44 W. R. 108 ; 40 Sol. 
Jo. 69, D. C, 

Annotations: — Befd. Wylde v, Legge (1901), 84 L. T. 121 ; 

Belsize Motor Supply Ck>. v. Cox, [1914] 1 K. B. 244. 

252. Money paid under compulsion of law — ^To 
creditors of mortgagor — ^Rlght to recover.] — ^Pltfs. 
were mtgees. in possession of a ship lying in a 
Chilian port. Defts., to whom the sffipowners 
were indebted for considerable sums, obtained an 
order of the Chilian ct. which enabled them to 
arrest the ship. Defts. made an offer to pltfs. 
to release the ship on receiving an imconditional 
guarantee covering the amount of the debt due 
to them from the owners of the ship, plus interest 
Sc expenses, but pltfs. paid the amount in question 
under protest, purportii^ to reserve the right to 
open up the whole question in London, & the ship 
was thereupon released. In an action brought to 
recover the money so paid : — Held : pltfs. were 
not entitled to recover, on the ground that the 
money was paid imder compulsion of law, & was 
therefore not recoverable even though the legal 
proceedings were instituted in a foreign ct. — 
Clydesdale Bank, Ltd. v. Schrader Sc Co., 
[1913] 2 K. B. 1 ; 82 L. J. K. B. 750 ; 106 L. T. 
955; 56 Sol. Jo. 519 ; 17 Com. Cas. 210. 

Proceedings by mortgagee in respect of ship — 
Withdrawal of action — Liability to damages & 
costs.] — See Admiralty, Vol. I., pp. 120, 165, 
Nos. 258, 752, 753. 

(b) Possession. 

253. Necessity for actual possession.] — B elchier 
V. Parsons (1764), as reported in 1 Keny. 38 ; 
96 E. R. 908, L. C. 

254. What amounts to possession.] — B elchier 
V. Parsons (1754), as reported in 1 Keny. 38 ; 96 
E. R. 908, L. C. 

255. Assumption of control.] — Hx p. 

Howden, No. 185, ante. 

256. — ^ — Act equivalent to possession — Notice 
to mortgagor & charterers.] — (1) A mtge. of a 
vessel carries with it the freight, & the mtgee. 
intervening by taking possession, or by an act 
equivalent to taking possession, before the freight 
becomes payable, is entitled as against the mtgor. 
or his assignees in bkpey. to receive it. The 
owners of a ship having mortgaged it to pltf., 
chartered it to S. Sc D., for a voyage te Brass 
River, two-thirds of the freight being payable five 
days after sailing from Liverpool, the remsdning 
one-third on receipt of the captain’s advice of 
delivery at Brass River. Pltf. demanded the 
two-thirds freight from the owners both before 
Sc after it was payable, but did not obtain it. After 
the complete discharge of the vessel at Brass 
River, but before receipt of the captain’s advice 
of delivery, pltf. gave notice of his mtge. to the 
chartei'ers. Sc on the return of the vessel to Liver- 
pool took possession of her outside the port : — 
Held : although the mtgee. could not sue upon the 


glOOlNS (1876), 40 U. C. R. 274.— 

n. Registration of vessel in new 
^nie by mortgagor-^A/ter vessel sub^ 
staiUiaUy rebuill^Whether rig/its of 


PART II. SECT. 3, SUB-SECT. 3.— 
J. (b). 

o. What amounts to possession — 
Mortgage of shares.} — A p^on does not 
become mtoee. in possession of shares 
in a yessel unless he actually takes 
possession of the shares with that 


intention. — The Ladt Clermont 
(1870), 23 L. T. 283.— IR. 

p. Letter intimating taking 

ppsaessUm — Letter not acted on.]— 
Dunoan V. Don (1861), 33 So. Jur. 
278.-6COT. 
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charterparty, yet he was by virtue of his mtp^. 
entitled as against the owners to claim & to receive 
the freight ; his right to receive the freight might 
be perfected by bis taking possession, or doing 
an act equivalent to tak£^ possession, at any 
time before the freight was payable, although 
after it has been actu^Jly earned ; actual possession 
being impossible, notice to the mtgors. &> to the 
charterers was an act equivalent to taking 
possession, & pltf . having done all that was possible 
to manifest his right, was entitled to be paid his 
freight. 

(2) In an action for freight brought by the 
m^ee. of a ship against charterers under the 
mtgors. after the mtge. the charterers interpleaded 
& paid the freight into ct. ; & an interpleader 
issue was directed between pltf. & the assignee in 
bkpcy. of the mtgors. On this issue a special 
case was stated, concluding with the question 
whether pltf. was entitled as against deft, to 
the sum in ct. ; — Held : the ct. would in this 
specif case consider the equitable rights of the 
parties ; & as pltf. was equitably entitled to the 
freight as against the owners, & deft., as assignee 
in bkpcy. of the owners, could only take that to 
which the owners were equitably as well as legally 
entitled, pltf. was entitled to recover. — R usdbn 
V* Pope (1868), L. R. 3 Exch. 209 ; 37 L. J. Ex. 
137 ; 18 L. T. 651 ; 16 W. R. 1122 ; 3 Mar. L. C. 
91. 

AnnoUdiona : — Aa to (1) Distd. The Benwell Tower (1895), 
72 L. T. 664. Beid. Anderson & Butler’s Wharf Co. 
(1879), 48 L. J. Ch. 824. Aa to (2) Consd. Wilson v, 
Wilson (1872), L. R. 14 Eq. 32. Refd. Liverpool Marine 
Credit Co. v, Wilson (1872), 26 L. T. 717. OeneraUy* 
Mentd. Duncan v, Casmn (1875), L. R. 10 C. P. 554 ; 
Engelback v. Nison (1875), L. R. 10 C. P. 645 ; Jennings 
V. Mather. [1901] 1 K. B. 108. 

257. Right to possession — Against party under 
agreement with mortgagor — ^Agreement in con- 
templation of partnership — Acquiescence of mort- 
Mgee.l — J ohnson v. Royai. Mail Steam Packest 
Co., No* 237, ante. 

258. Where security threatened — No actual 

default under mortgage.] — ^If the dealings with a 
ship by the mtgor. are of such a character as to be 
inconsistent with the sufiSciency of the security, 
the mtgee. may take possession, although there 
has not been any actual default on the port of the 
mtgor. under the mtge., & although the mtgee. 
lias not commenced any formal proceedings. — 
The Manor, [1907] P. 339 ; 77 L. J. P. 10 ; 96 
L. T. 871 ; 10 Asp. M. L. C. 446, C, A. 

Annotation : — Confd. Tho St. George, [1926] P. 217. 

(c) Preservation of Security. 

259. Repairs — Liability of mortgagee — Not in 
possession.] — Qu. : whether a mtgee. of a ship, out 
of possession, be not liable for the repairs. — 
Westerdell V. Dale (1797), 7 Term Rep. 306 ; 
101 E. R. 989. 

Annotations: — Conid. Briggs v* Wilkinson (1827), 7 B. & O. 
30. Beid. Young v. Brander (1806), 8 East, 10 ; Sutton 
V. Buck (1810), 2 Taunt. 302 : Dowson v. Leake & Long- 
uter (1823), Dow. & Ry. N. P. 52 ; The Neptune (1833), 
3 Hag. Aoin. 129. llBiitd. Copeland v. Stephens (1818), 
1 B. k Aid. 593 ; Willlama e. Bosanquet (1819), 1 Brod. 
B Bing. 238 ; Gale v. BumeU (1845), 7 Q. B. 850. 

260. — Where A., the man- 

aging owner of a ship, mortgage his share to B., 
who procured the transfer to be duly indorsed on 
the certiheate of registry, but A. continued in 
the management as before, & B. did not take 
pofiMiession or interfere in the concerns of the 
ship: — Held: he was not liable for repairs & 
necessaries done & supplied in pursuance of A.'s 


orders. — B riggs v. Wilkinsoii (1827), 7 B. & 0. 
30 ; 9 Dow. & Ry. K. B. 871 ; 6 L. J. O. S. K. B. 
349; 108 E.R. 630. - 

Annotationa : — Conid. Curling v. Rph»teon ^844), 7 kto. 
& G. 336 ; Frost v. Oliver (1853), 2 E. & B. 301. Reid. 
Reeve v. Davis (1834), 1 Ad. & Kl. 312. 

261. Mortgagee also broker.]— If a 

person, who is mtgee. as well os broker of a ship, 
gives directions for repairs to be done, the question 
for the jury will be, in an action by the tradesmi^ 
against him, whether ho gave the directions only 
in his charactii of broker, or as a person having an 
interest in the vessel. — C astle v. Duke (1832), 
5 C. & P. 369 ; 172 E. R. 1010, N. P. 

262. Subsequent mortgagee — ^Repairs 

provlously executed.]— A subsequent mtgee. is 
liable for repairs previously done to the mtgecL 
vessel. — T he Skipwith (1864), 10 L. T. 43 ; 10 
Jur. N. S. 446 ; 2 Mar. L. C. 20. ^ ^ 

Annotationa:— ES. The Pacific ( 1864 ), Browu. & L^h. 
243. Refd. The Harriet (1868), 18 L. T. 804 ; The Two 
Ellens (1871), L. R. 3 A. & E. 345 ; Laws v. Smith, Tho 
Rio Tlnto (1884), 9 App. Cas. 356. 

263. Sale by third party with con- 

currence of mortgagee — ^Deduction in accounting 
with mortgagee.] — T he Ripon City, No. 274, post, 

264. Implied authority of mortgagor to 

create lien for repairs.] — The mtgor. of a ship, 
who remains in the ostensible ownership, has an 
implied authority to confer a right of lien for repairs 
necessary to keep her seaworthy. — ^W illiams v. 
Allsup (1861), 10 C. B. N. S. 417 ; 80 L. J. O. P. 
353 ; 4 L. T. 550 ; 8 Jur. N. S..67 ; 1 Mar. L. 0. 
87 ; 142 E. R. 514. . , ^ o a 

Annotationa: — Enid. The Two Ellens (1871), L.R. 3 A. 
& E. 345. Apld. Jowitt v. Union Cold Stor^o Co., [1913] 
3 K. B. 1. Coniid. Green v. All Motors, [ly 7] 1 K. B. 
625. Refd. The Sclo (1867), L. R. 1 A. & E . 853 I The 
Harriet (1868), 18 L. T. 804 ; Tho Ripon City, [1897] P. 
226. 

Dealings by mortgagor Inconsistent with pre- 
servation of seciulty.] — See No. 258, ante. 

Ship under charterparty — Whether mortgagee 
bound — Security not In Jeopardy.] — See Nos. 267- 
272, post. 

Arrest of ship.]— iS^ee Nos. 226 -228, ante. 


(d) Where Ship Under Charterparty. 

265. Whether mortgagee bound by charter- 
party — Mortgagee with notice.] — ^A. took a mtge. 
of a ship, with a power of sale, with full notice 
that the ship was under contract by charterparty 
to carry a cargo for B. from N. to S. Held .* B. 
was entitled to an injunction to restrain A. from 
doing anything to interfere with the voyage of the 
ship from N. to S. ; B. undertaking to abide by 
any order the ct. might think proper to make as to 
damages. 

Where a man had acquired property >vith a full 
knowledge of a previously existing contract, 
legally entered into, that that property should be 
used in a particular manner, the acquirer could 
not be allowed to apply or use the property 
otherwise than under the contract, or to the 
damage of the person with whom that earlier 
contract had been made (Knight Bruce, L. JJ. — 
De Mattos V, Gibson (1858), 4 De G. & J. 276 ; 
28 L. J. Oh. 165 ; 32 L. T. O. S. 268 ; 6 Jur. N. 8. 
347 ; 7 W. R. 162 ; 45 IS. R. 108, L. JJ. 


Annotations : — Apld. Mossageriea Imperlalea Co. v. Baines 
(1868), 7 L. T. 763 ; Adamson v. GIU (1868), 17 L. T. 
464. Distd. BuoknaU v. Tatem (1»00L 83 L. T. 121. 
Appnrd. A Apld. Lord Strathcona S.S. Co. v. Domlnlpn 
Coal Oo., Ii526) A. 0. 108. Refd. Se^ v. Destodee 


Appnrd. A Apld. Lord Strathcona S.S. Co. v. pomtmpn 
Coal Oo., Ii526) A. 0. 108. Refd. Se^ v. Deslimd^ 
(1860), 80 L. J. Ch. 457 ; The Oeltto King, [18941 P- 
176 ; Heme Bay Steam Boat Co. v. Hutton, [1908] 2 
K. 6. 683. Mentd. Peto v. Brighton, Uokfleld A Tun- 
bridge Wells Ry. (1863), 1 Hem. A M. 468 ; Catt v. 
Tonie (1869), 4 Oh. App. 654 ; GreonhlU v. 1^ of Wight 
Newport Junction Ry. (1871), 23 L. T. 886 ; Mo^we 
V. I%okton (1878). L. R. 10 Eq. 189; L^er v. De^ 
- ^ pipemo V. Harmston (1880), 8 


(1877), 7 Oh. D. 
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T. L. R. 219 ; Whltwood Chomical Co. v, llardman, 
[1891] 2 Ch. 416 ; Davia v. Foreman, [1894] 3 Ch. 654 ; 
Formby v. Barker, [1903] 2 Ch. 639 ; Brlffg v. Thornton, 
[1904] 1 Ch. 386 ; Wilkes v, Spooner. TlOll] 2 K. B. 
473 : L. C. C. V. Allen, [1914] 8 K. B. 642 : Barker e. 
Stickney, [1919] 1 K. B. 121 ; Macdonald v. Fyles, [1021] 

1 Ch. 681. 

266. .1 — ^Pltfs. were the mtgees. of a 

vessel which had Deen chartered by her owners, 
the mtgors. for a succession of seasons on the St. 
Lawrence river with options for renewal which did 
not expire until 1932. Pltfs. brought an action 
in rem against the shipowners, who were in financial 
difficulties, claiming judgment for the validity of 
the mtges. & an order for the sale of the vessel by 
the marshal. No appearance was entered by 
defts. & judgment was given condemning the 
vessel & ordering her sale. Thereupon the 
chaj^rers intervened & claimed (a) a declaration 
that the charterparty was binding on the mtgees. 
who had notice of itls existence when the mtgees. 
were executed, & (b) an injunction to restrain pltfs. 
from exercising their right to an order for the sale 
of the vessel except subject to the terms of the 
charterparty. The interveners also alleged that 
the mtges. were invalid, whether or not the 
charterpaity was binding on the mtgees., inasmuch 
as the shipowners, by reason of their financial 
position, were incapable of performing it, a sale at 
the instance of the mtgees. would not interfere 
with the performance of a contract which was 
already impossible of performance by the parties 
thereto ; pltfs. were entitled to an order for the 
sale of the vessel by the marshal free from the 
obligations of the chart.eri)arty. — The Lord 
Strathcona, [1925] P. 143 ; 95 L. J. P. 5 ; 133 
L. T. 765 ; 41 T. L. R. 638 ; 69 Sol. Jo. 762 ; 16 
Asp. M. L. C. 536 ; siibaeqiient proceedings f [1926] 
P. 18. 

267. Mortgagor In possession — Security 

prejudiced by performance.] — Under 17 & 18 Viet, 
c. 104, 8. 70, a mtgor. oi a ship, remaining in 
possession, retains all the rights & powers of 
ownership, &; his contracts with regard to the 
ship will be valid & effectual, provided his dealings | 
do not materially impair the security of the mtgee. ; 
& a mtgee. will be restrained, by injunction, from 
interfering with the due execution of such 
contracts. A mtgor. in possession of a sldp having 
entered into a beneficial charterparty, the mtgees. 
were restrained at the suit of the charterer from 
dealing with the ship in derogation of the charter- 
party. — CouANs V. Lamport (1864h 4 De G. J. & 
Sm. 500 ; 5 New 


Sm. 500 ; 5 New Rep. 177 ; 34 L. J. Ch. 190 ; 11 
L. T. 497 ; 11 Jur. N. S. 1 ; 13 W. R. 283 ; 2 
Mar. L. C. 153 ; 46 E. R. 1012, L. O. 

Annotalums : — Consd. The InniRfallen (1866), L. R. 1 
A. & E. 72. ApW. The Fancliou (1880), 5 P. D. 173 ; 
The Heather Bell, [1901] P. 272. FoUd. Law Quaranteo 
& Trust Soo. V. Russian Bank for Foreign Trade, [1906] 
1 K. B. 815. Consd. The Manor, [1907] P. 339 ; The 
St. George, [1926] P. 217. B^d. BrowTi e. Tanner (1868), 
3 Ch. App. 697 ; The Celtic King, [1894] P. 176. 

268. ,] — Where shares in a 

ship are mortgaged, possession being retained by 
tlie mtgors., & the managing owner, duly appointed 
by all the co-owners, including the mtgors., ciiarters 
the ship for a foreign voyage, & she loads ^ 
is about to proceed on the voyage, the mtgee., 
even though he takes possession of his shares 
before the sailing of the ^p but after the making 
of the charterparty, cannot an’est the ship or 
demand bail in an action brought by him to compel 
payment of his mtge. debt, provided the perform- 
ance of the charte^arty is not prejudicial to the 
security ; & the ct. will, upon the application of 
the co-owners, release a ship so anested, & will 
condemn the mtgee. arresting in costs. — The 
Ma xim a (1878), 80 L. T. 112 ; 4 Asp. M. L. 0. 21. 


269. .] — The Heather Bell, 

No. 215, anU.^ 

270. Removal of ship from 

Jurisdiction of English courts.]~Where a benofichd 
charterparty has been entered into by a mtgor. in 
possession of a ship the mtgee. cannot object to 
the charterparty being carried out simply upon 
the ground that the effect of carrying out the 
charterparty will be to remove the ship out of the 
jurisdiction of the ct., & to render it difficult for 
him to enforce his mtge. security. — ^The Pan chon 
(1880), 5 P. D. 173 ; 50 L. J. P. 4 ; 42 L. T. 483 ; 
29 W. R. 399 ; 4 Asp. M. L. C. 272. 

271. Difficulty in enforcing 

security.] — The Fanchon, No. 270, ante, 

272. Risk of capture by belli- 

gerent.] — ^Wliere mtgors. in possession of a ship 
entered into a charterparty by which she was 
chartered for the carriage of contraband of war 
to a poi*t of one or two belligerent states, which 
would involve great risk of her capture by the 
other belligerent, & the ship was not insured 
against such risks : — Held : the mtgees. were 
entitled to a declaration that the charterparty 
was not binding on them on the ground that it 
impaired the security, although the ship had sailed 
with her cargo on the voyage under the charter- 
party.— -Law Guarantee & Trust Society v. 
Russian Bank for Foreign Trade, [1905] 1 
K. B. 815 ; 74 L. J. K. B. 577 ; 92 L. T. 435 ; 21 
T. L. R. 383 ; 10 Asp. M. L. C. 41 ; 10 Com. Cas. 
159, C. A. 

AnnoUUiofis : — Reid. The Manor, [1907] P. 339 ; The St. 

George, [1926] P. 217. 

273. Mortgagee In possession.]— A mtgee. 

of a ship in possession cannot thiow over a 
charterparty previously entered into by the mtgo^ 
— Cory Brothers & Co. v. Stewart (1886), 2 
T. L. R. 508, C. A. 

AnnoUdions : — Held. Tho Heather Bell, [1901] P. 143, 

The Lord Strathcona, [1925] P. 143. 

274. Sum paid to cancel charter — By vendors of 
ship to mortgagor — Sale by vendors with consent of 
mortgagee — ^Deduction of sum paid in accounting 
to mortgagee.] — The managing & majority owners 
of a vessel, as vendors, handed over the possession 
of her to a Scottish firm xmder a contract of sale by 
which the firm were to become owners of tlie 
shares in the vessel in proportion to the instal- 
ments of the purchase-money paid. The lirm 
paid a sum on account of the purchase-money 
against which eight shai’os in the vessel were 
transfciTed to them. These sliares the lirm 
mortgaged. In working the vessel the firm m- 
curred liabilities which, in an action in rem^ by 
the master, were held to have created maritime 
liens on her &, after entering into an onerous 
charter for the vessel, the firm became bkpt. ihe 
vendors resumed possession of the vessel, gave bail 
in the above-mentioned action, paid the amount 
subsequently adjudged to be due, paid a snm to 
cancel the charter, repaiied the vessel, settled wxtb 
the minority owners, &, with the acquiescence^ of 
the mtgees. of the eight shares, sold her to a forei^ 
purchaser. In an action by the mtge^. against 
tho vendors in respect of the distribution of 
the proceeds of tho sale : — Hedd : as aigainst the 
mtgees. the vendors could not, beforo dividing the 
purchase-money, deduct a proportion of {a) the 
sum paid to clear off the maritime liens, as there 
had been no request from the mtgees. & they were 
not at the time of the payment in possession ; 
(b) the sum paid to cancel the charter, as toe 
mtgees., not being in possession, were not liable for 
expenses connected with the working of the ship ; 
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(c) the cost of repairs, as it was not proved that they 
had been executed in pursuance of the agreement 
for the sale of the vessel to the foreign purchaser. — 
The Bipon City, flSQS] P. 78 ; 67 L. J. P. 30 ; 
78 L. T. 290 ; 46 W. B. 580 ; 14 T. L. B. 210 ; 8 
Asp. M. L. 0. 391. 

AnnokUion Apld. The Heather Boll, [1901] P. 143. 

275. Intervention by charterers after order for 
sale — Stay of sale — Security from charterers against 
possible loss & expenses.] — In a mtge. action in 
rem pltfs., mtgees., in Jan. 1925, recovered judg- 
ment by defa^t condemning the ship & ordering 
her sale by the marshal. Thereupon certain 
charterers, to whom the mtgors. had cdiartered 
the ship for a term of years, intervened, claiming 
(inter alia) a declaration that the charterparty 
was binding on the mtgees. ; by an order of 
Mar. 3, 1925, the sale of the ship stood over pending 
the trial of the issue, upon the interveners giving 
security in an amount satisfactory to the registrar 
for loss arising from delay & any loss on ssde due 
to a fall in shipping values. The registrar ordered 
ceitiain sums to be given, &: on July 15, 1925, 
the judge gave judgment that pltfs. were not bound 
by the charterparty, that they were entitled to 
the judgment they had obtained, & that the costs 
of & occasioned by the intervention should be paid 
by the interveners. On Oct. 14 the ship was sold 
by the marshal, according to pltfs., for £20,000 
less than she had been valued at nine months 
previously. Pltfs. accordingly took out a 
summons for further security : — ffeld : although 
judgment has been given against the interveners 
&; they were not appealing against that decision, 
the matter was still at large, as they were contesting 
the pltfs.* claims before the registrar ; accordingly 
the interveners could be ordered to give further 
security in respect of possible loss of capital & 
interest & for the marshal’s expenses ; & the case 
must be referred to the registrar to find what 
amoimt should be given & wliat was the amount 
of pltfs.’ damages \mder each head. — The Lord 
Strathcona (No. 2), [1926] P. 18 ; 95 L. J. P. 
168 ; 134 L. T. 511 ; 17 Asp. M. L. C. 24 ; previous 
proceedings, [1925] P. 143. 

(e) Employment of Ship by Mortgagee. 

276. Statutory power to use.] — (1) Semble : a 
mtgee. of a ship has power, imder 17 & 18 Viet, 
c. 104, s. 70, to use, as well as sell, the ship. 

(2) Where a mtgee. claimed under a special 
contract, which did not contemplate a sale by him 
until two months had elapsed ^ter a demand for 
payment : — Held : upon the construction of the 
agreement, &; especially having regard to the cir- 
cumstance that the ship would otherwise remain 
useless in that interval, he was at liberty to use the 
?hip.' In such a case, the circumstance of the 
mtgee. being registered as absolute owner is not 
conclusive as to the rights of the parties. — 
European & Austraijan Boyal Mail Oo. v. 
Boyal Mah. Steam Packet Co. (1858), 4 K. & J. 
676 ; 5 Jur. N. S. 310 ; 70 E. B. 281. 

Annota^ons : — Aa to (1) Dbtd. Marriott r. Anchor Revor- 

glonaiT Co. (1861), 3 De G. F. Sc J. 177. GeneraUy, 

Befd. Collins v. Lamport (1864), 5 New Rep. 177. 


277. Where power of sale postponed*] — 

European & Australian Boyal Mail Oo. v. 
Boyal Mail Steam Packet Co., No. 276, ante. 

278* Must act udth care dc prudence*] — The 
mtgees. of a ship took possession, & forthwith 
commenced employing her in a hazardous & 
speculative business. During the course of this 
employment, which was throughout a losing one, 
they put her up for sale under depreciating con- 
ditions, & no sale having been effected, continued 
to run her some weeks longer in a reckless manner 
till she was much depreciated in value, & then sold 
her for a small sum. The judge made a decree 
charging the mtgees. in account wdth the value of 
the ship & fittings at the time when they took 
possession of her, & placing matters on the same 
footing as if they had bought her at that time ; — 
Held : this decree was correct. 

It may be laid down . . . that if the mtgee. 
does take possession, he can only lawfully use the 
ship as a prudent man would use her, she being 
his own property (Ix)RD Westbuhy, C.). — 
Marriott v. Anchor Beversionauy Co. (1861), 
3 De G. P. & J. 177 ; 30 L. J. Ch. 571 ; 4 L. T. 
590; 7 .Tur. N. S. 713 ; 9 W. B. 726 ; 1 Mar. L. C. 
91 ; 45 E. B. 846, L. C. & L. JJ. 

Annotation: — OoliSd. Wolff v. Vanderzeo (1869), 17 W. R. 

547. 

279* Value of ship impaired — Liability to ac- 
count to mortgagor.] — Marriott v. Anchor 
Beversionary Co., No. 278, ante. 

280* Right to sell in preference to employment*] 

— Samuel v. Jones, No. 298, post. 

(/) Freight. 

See Part VIII., Sect. 2, sub-sect. 2, B., post. 

(g) Necessaries. 

Supply of necessaries generally.] — See Part IV., 
Sect. 2, post. ' 

281. Whether mortgagee liable — Not in pos- 
session.] — A., the owner of a ship, executes an 
absolute bill of sale of it to B. & by another deed 
of the same date, assigns other property to B., 
which deed of assignment, reciting that the bill 
of sale was for the better securing a sum of money 
lent by B. to A. & also reciting a bond & warrant 
of attorney given by A. to B. to secure the said sum, 
declares that these “ several deeds & instruments 
were made to enable B. by sale of all the things 
comprised in them, to raise the sum lent, without 
the concurrence of A., at any time before the money 
should be paid off ” ; but in the same deed there 
is a covenant, “ That upon payment of the money, 
B. shall re-convey to A., but so as not to prevent 
B. from selling, etc., at any time before the full 
payment, etc.” Under these conveyances, B. is 
not absolute owner of the ship, but only mtgee., 
& is not liable for necessaries provided for the sliip, 
before he takes possession. — Jackson v. Vernon 
(1789), 1 Hy. Bl. 114 ; 126 E. B. 69. 

Annotations : — Consd. Brisgs v. WilklnBon (1827), 7 B. & C. 

30. B^d. DowBon v. Leake (1823), Dow. & Ry.^. P. 

62 ; wmiB V. Palmer (1859), 7 C. B. N. S. 340. 

282, *] — A. mere mtgee. of a ship who 

does not take possession is not liable for necessaries 
supplied for the use of the ship previous to a re- 


PART II. sect. 3, sub-sect. 8.— 

J. (e). 

q. liaiification of charter of mart- 
gagee by mortgagor,] — ApputBY v, 
Black (1885), 24 N. B. R. 598. — CAN. 

r. JAabUUy for goods supplied db dis- 
bursements in foreign Mtfcees. 

in poaaesalon of a ship are liable to 
forelga merohanta supplying goods & 


making disbuniemente for the ship in a 
foreign port, to the same extent Sc 
eff^ as the owners. — Haviland 
Route Sc Co. v. Thomson (1864), 3 
Maeph. (Ot. of Sess.) 313 ; 37 So. Jur. 
147.— SOOT. 

PART 11. SECT. 8, SUB-SECT. 8.— 

J. (X). 

281 i. Whether mortgagee liable — Not 


in posspssion.] — Husbbll v. Marshall 
(1854), 2 N. 8. R. (James) 330.— CAN. 

t. In possession,]— jLpsxty made 

furnishings to a vessel in ahome port, 
on the authority of the master as owner ; 
he afterwards brought an action for the 
amount against the holder of a vendi- 
tion In security over the vessel : — Held : 
in the oiroumstanoes, deft, had taken 
such possession of the vessel as to 
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transfer. — T wentyman t?. Hart (1816), 1 Stark. 
866 ; 171 E. B. 499. 

288. .] — Where a tradesman gives 

credit for any of tne requisites of the equipment 
of a vessel, such as stores, rigging, or repairs, the 
only question is, to whom the credit is given : 
& the mere fact of ownership, without a privity of 
contract, is not sufficient to render an owner liable 
for goods furnished on her accoimt ; nor does it 
attach any obligation on a mtgee., merely as such, 
as he derives no profit until the ship comes into 
his actual possession. Therefore, where the 
original owner had assigned all his interest in a 
vessel to defts. by bill of sale, & pltf . furnished sails 
& rigging by order of the former, to whom alone 
credit was given : — Held : pltf. could not maintain 
an action against defts. to recover the price of the 
goods. — ^Bakeb V, Buckle (1822), 7 Moore, C. P. 
349. 

284. .] — Briggs v. Wilkinson, No. 

200 , ante, 

285. In possession — Supplied previous to 

mortgage.] — Bright v, Fleming (1868), cited in 
Ij. B. 2 a. & E. at p. 72 ; 37 L. J. Adm. at p. 62. 
Annotation : — Reid. The Feronla (1868), L. R. 2 A. & E. 65. 

286. .] — Bunker coal was 

supplied in this country to a British ship on the 
personal credit of her owners, a limited co. 
registered & having its office in England. The 
vessel left in ballast for the river Plate, &, her 
owners having become involved in financial 
difficulties, mtgees. took constructive possession 
of her when about to return with a valuable cargo. 
During the homeward voyage a quantity of the 
coal was consumed, &, on the arrival of the vessel 
in this country, the freight was collected by a 
receiver appointed by the ct., the net proceeds, 
less necessary disbui'sements, being paid into 
ct. On the application of the mtgees. for payrricnt 
out to them of the freight in ct., the vendor of the 
coal claimed a deduction in his favour on the 
ground that the coal had been used in earning the 
fi^eight ; — Held : the mtgees. in possession were 
entitled to an order for payment out to them of 
the balance of the freight in ct. without any 
deduction on account of the coal consumed, for. 
though the coal was used in earning the freight, 
it was coal which had been sold to & was the 
X)roperty of the mtgors., &, therefore, claimant, 
tlie unpaid vendor, had no interest in the coal or 
in the freight. — El Argentino, [1909] P. 236; 
78 L. J. P. 102 ; 101 L. T. 80 ; 25 T. L. B. 518 ; 
11 Asp. M. L. 0. 280. 

287. Transferee of mortgagee.] — 

In a cause of necessaries the transferee of a mtge., 
though in possession of a ship when the necessaries 
are supplied is not liable for them unless the master 
in ordering them was acting as his agent. Where 
in an article of the reply by pltfs. to deft.’s answer 
it was left open whether the person in possession 
of the ship when the necessaries were supplied was 
the original mtgee., or deft., the transferee of the 
mtge., the article was held bad on the ground of 
vagueness. An allegation that deft, was in 
possession at the date of the supply, & was 


responsible for the master's orders, & personally 
liable for the supplies, is not a good reply to deft.'s 
answer claiming to be a mtgee. prior to the date of 
supply. — ^Thb Troubadour (1866), L. B. 1 A. & E. 
302 ; 16 L. T. 166 ; 2 Mar. L. C. 475. 

Annotationa : — Conid. Johnson v. Black, The Two Ellens 

(1872), L. R. 4 P. C. 161. Refd. The Heinrich Bjorn 

(1885), 10 P. D. 44. 

(h) Priorities, 

See Sub-sect. 3, K., post, 

(i) Sale, 

,9rcl894 Act, s. 3,5. 

288. Statutory power of sale.] — European & 
Australian Boyal Mail Co. v, Boyal Mail 
Steam Packet Co., No. 276, ante, 

289. Limitation of power by mortgage deed — 
Public auction.] — ^A vessel was mortgaged for a 
nominal sum to secure an unascertained balance 
due to the mtgee., with power to sell by public 
auction ; & in case the vessel could not be sold, 
the mtgee. was to hold, enjoy & possess the free 
use, control, & possession thereof as sole owner, 
until the full amount of his claims should be 
satisfied. Default was made in payment of the 
sum named before the real balance was ascertained, 

6 pending the investigation thereof before 
arbitrators, & the mtgee. caused the vessel to be 
sold by private contract : — Held : such sale was 
wrongful, & not warranted by the conditions of the 
mtge. deed, & an account of the value of the ship 
at the time of such sale ordered to be taken, k, 
the amount thereof paid to the mtgee. — Brouard 
V, Dumaresque (1841), 3 Moo. P. C. C. 457 ; 13 
E. B. 186, P. C. 

290. Whether mortgagee allowed to bid.] — 

Mtgee. of the vessel sold by decree of ct. allowed 
to bid as a purchaser when the ship was put up 
for sale. — The Wilsons (1841), 1 Wm. Bob. 172 ; 

7 L. T. 286 ; 166 E. B. 537. 

Aniwiation : — Refd. The Iodine (1844), 3 Notes of Cases, 

140. 

291. Surplus after sale — Duty to account to 
subsequent mortgagees.] — A., the first mtgee. of a 
ship, with the sanction & authority of B., the second 
mtgee., sold it & received the proceeds, wliich 
exceeded the amount due to liim : — Held : A. 

I was accountable to B. in the character of trustee. — 
Tanner v. Heard (1857), 23 Beav. 555 ; 29 
L. T. O. S. 257 ; 3 Jur. N. S. 427 ; 5 W. R. 420 ; 
53 E. B. 219. 

Annotations: — Distd. Banner r. Bcrridgre (1881), 18 Ch. D. 

254. Mentd. Charles v, Jones (1887), 35 Ch. D. 544 ; 

Williams V, Jones (1911), 55 Sol. Jo. 500. 

292. Express or constructive trust — 

Statute of Limitations.] — The second mtgee. of a 
ship claimed an account against the first mtgee., 
who had sold the vessel upon the mtgor. becoming 
bkpt Deft, offered to pay a specific amount. 
The action having been commenced more than 
six years, after the sale, deft, pleaded above Act. 
Pltf. set up an express trust as a bar to above Act : 
— Held : there was no express trast ; in case of 
an ascertained surplus the first mtgee. might bo 
constructively a trustee of the surplus, but after 


render him liable for the amount. — 
fiugaHHJ- WiijjAM Baird & Co. 
(1839), 1 Dunl. (Ct. of Seas.) 931.~SCOT. 

»• For goods supplied prior to 

y‘?rl9ape.l;--NEiS0N v, wiqlk (1885), 
o U. R, 82.— -CAN. 

For repairs ,] — The mtgees. 
of a ship are not, as owners, liable for 
h<» repairs.— Harribs v. Handy ( 1861 ), 

8 Ir. Jur. 290.— IR. 

Wtien registered as owner,] 
holding an ex facie absolute 
▼endftlon to a vessel, 6c being the sole I 


owner appearing on the register, but 
under a latent obligation to reoonvey 
on roooiving payment of a loan, is 
liable for furul^inga made to tho vessel. 
— ^M*Larbn V , Buik (1829), 7 Sh. (CJt. 
of Seas.) 483 ; 4 Fao. Coll. 629.— SCOT. 

PART II. SECT. 8, SUB-SECT. 8.— 
J. (I). 

d. StaHUory power of sale — Whether 
barred by attachment on behalf of rights 
of mortgagor ,] — An attachment on 
behalf of the rights of the mtgor. 


of a ship will not debar the mtgee. 
from his power of sale under Merchant 
Shipping Act. — ^Ahu^ed Mabombd v. 
Auhin (1884), 1 Ind. Jur. N. S. 95. — 
IND. 

e. Improper sale — Fictitious sale 
to clerk of mortgagee — Liability of 
mortgagee to account,] — Kennedy v, 
Nbajjs (1897), 1 N. B. Eq. Rep. 455. 
— CAN. 

f. Purchase bu trustee for mort 
gagee,] — ^Pltfa., who were mtgees. of a 
vessel, in exercise of a power of sale 
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8teL 3 . — Trantfer and transmisaion of property in 
skips; Sub-aect. 3, J. (i), «fe K. {a).\ 

six years evidence could not be adduced to prove 
a surplus ; but although above Act was not 
avoided on the ground of express trust, it was in 
this case void by an acknowledgment within six 
yeajcs of an unsettled account pending, which by 
itself would have sufficed, & also by a promise 
to pay what should be found due. Pltf. was 
therefore entitled to an account. 

Where the mtgoe. of his own mere motion 
realised the mtged. property, he was held not to 
be entitled to interest in lieu of notice. — Banner v, 
Berridge (1881), 18 Ch.D.254; 60 L. J. Ch. 630; 
44 L. T. 680 ; 29 W. R. 844 ; 4 Asp. M. L. C. 420. 

Benwell Tower (189^, 72 L. T. 
SSiv Booby u. Watson (1888), 39 D. 178 ; 

^ (1894), 13 R. 191 , 

J Rochefoucauld r. 
?7°^r^ 7^38 ^ ^ * Kessisoglu v. Ball! (1903), 

293. Sale interfering with existing charterparty 
—Restraint by injunction.] — Dr Mattos v. Gibson, 
No. 265, ante, 

294. .]— The Celtic King, No. 96, ante, 

.] — See, aUo, No. 275, ante, 

296. Proviso postponing power of sale— Whether 

invalidating mortg^^e.] — Claimant, upon an inter- 
pleader sunmons in the county ct. as to his alleged 
title to a ship seized in execution upon a judgment 
against the re^stered owner, proved a previous 
mtge. of the ship to him by such OT.'ner for a loan, 
wth a proviso in the mtge. postponing until a 
date subsequent to the seizure or th(* ship the power 
of sale vested in the mtgec. by Merchant Shipping 
Act, 1854 (c. 104), 8. 11, & that such mtge. was 
recorded in the register book of the port of the 
ship^s registration in the form prescribed by 
sect. 66 of the same statute ; but it also appeared 
that there was no indorsement made on the 
certificate of registry according to the require- 
ments of 4 Geo. 4, c. 41, ss. 35, 43 & of 3 & 4 Will. 
4, c. 55, 88. 34, 42 : — Held: the mtge. was not 
invalid either as a fraud against creditors, or 
as not being according to 17 & 38 Viet. c. 104, on 
the ground of the postponement of the power of 
sale.— Dickinson v. Kitchen (1858), 8 E. & B. 
789 ; 120 E. R. 293 ; svb nom. Kitchen v, Irvine, 
28 L. J. Q. B. 46 ; 5 Jur. N. S. 118. 

/—Coxiad. The James W. Elwell, fl9211 P 351 
5®*^ L. R. 2 A. & E, 65 ; Keith v. 

Burrows (1876), 1 C.P, D. 722, 


296. Injunction restraining sale — Undertaking 
for damages given — ^Measure of damages — What 
matters considered.] — De Mattos v, Gibson, No. 
217, arUe, 

297. Improper sale — ^No sum due to mortgagee 
—Liability to account.]— A merchant of Gibraltar 
acted as agent for L., a merchant in Liverpool, 
& also for M., another merchant in the same place, 
L. & M. having also dealings together. The 
Gibraltar merchant was accustomed to send to L. 
monthly accounts of sales of coal which L. had sent 
to GKbraltar, giving him credit for the proceeds, 
dt debiting him mth commission & other expenses. 
In 1864 L. applied to M. to make him advances^ 
which he agreed to do, provided L. would ^ve 
orders to the Gibraltar merchant to remit him out 
of the proceeds of the sale of L.*s coals the sums he 
might advance. The Gibraltar merchant having 


a genial account with M., instead of actuidly 
remitting these advances to him, entered to his 
credit the amount which he was instructed from 
time to time by L. to remit, & in the course of his 
business remitted bills to M. for collection, etc., 
including some. drawn on L. In Mar. 1866, M. 
requiring further security for any future advances 
he might make, L. gave him a mtge. on a ship for 
them, he having previously given him security on 
the same ship for two sums, which had at different 
times been advanced to him. In Aug. 1866, L. 
assigned the equity of redemption in the ship to 
pltf., & on Sept. 2, following he became bkpt. 
On Sept. 4, pltf. sent to Gibraltar to take possession 
of the ship, tendering to M. £900, being the amount 
he thought due to him. 

The ship, which had previously been advertised 
for sale, was sold to defts., who were registered as 
owners. Some of the bills drawn by the Gibraltar 
merchant on L. & remitted to M. were dishonoured, 
but the amounts credited to M. by the Gibraltar 
merchant remained undiminished & undisturbed. 
Upon pltf. filing his bill to have the sale of the ship 
set aside, & for an account : — Held : M. was not 
justified in selling the ship on Sept. 19, as nothing 
was due to him at that time beyond the £900 ; 
he was, therefore, liable to pay pltf. the then value 
of the ship beyond that sum. — M'Larty v, Mid- 
dleton (1861), 4 L. T. 852 ; 9 W. R. 861 ; 1 
Mar. L. 0. 114 ; affd, suh nom, McClarty v, 
Middleton (1862), 10 W. R. 210, L. JJ. 

298. Sale in preference to employment of ship — 
Mortgagee’s right to.] — ^A. mtgee. of a ship had 
a power of sale by his security. The ship sub- 
sequently arrived at Glasgow, & the mtgee. 
advertised her for sale by public roup in Scotland. 
An interdict of the Scottish ct. was obtained to 
suspend the sale. In the meantime the parties 
claiming other interests in the ship, proposed to 
the mtgee. to enter into a charterparty for a voyage 
of the ship, pending the disputes which hod arisen. 
The mtgee. refused to enter into such charter- 
party. The ship afterwards arrived, & was then, 
at liverpool : — Held : (1) the mtgee. had a clear 
right to refuse, as being a speculation which could 
not be imposed upon him ; (2) the interdict having 
thrown a cloud upon the mtgee. ’s title, he was 
entitled to a decree for a sale, & an account as 
against all parties claiming interests in the ship. 

(3) By Merchant Shipping (Amendment) Act, 
1862 (c, 63), s. 3, the ct. has jurisdiction over all 
equitable rights & claims of owners & mtgees. of 
ships. — Samuel v, Jones (1862), 7 L. T. 760 ; 1 
Mar. L. C. 282. 

299. Sale by mortgagee of shares.] — The 
Fairlie (1868), 37 L. J. Adm. 66. 

300. Commission in sale — Whether allowed.] — 
The Benwell Tower, No. 308, post, 

301. Sale free from obligation of charter party — 
Charter party impossible of performance.] — The 
Lord Strathoona, No. 266, ante, 

K, Priorities, ^ 

(a) As between Mortgagees, 

See 1894 Act, s. 33. 

802. First mortgagee a witness to second 
mortgage.] — ^Where a first mtgee. is a witness to 
the second mtge., though no actual proof of his 
laiowing the contents thereof, yet since the 


contained in tholr seeuritr on defat 
of payment, sold the Interest of the 
debtor by auction, when the same w 
bought by one who hold it in tmst 1 
the Held ; the effect 

snoh mle Be purchase was, that pit 


remained mtgees. only of the interes 
so sold. — ^Mrrohants bank v, Gbahai 
(1880), 27 Gr. 684.— CAN. 


g. Duty of mortgagee to pay off 
prior claims before safe,]— As possession 
onght to be given, pltts. shonld, before 


the date of sale, pay all olalma against 
deft, ship having brlorlty over their 
claim.— Imperial trusts Co. e. The 
Lrquesnot Be Nova Scotia Trans- 
portation Co., Ltd. (1921), 20 Exoh. 
0. R. 486.— CAN. 
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presumption is that he might have known the same, 
this shcm postpone him. 

Mtgee. of a ship, by deed intrusts the mtgor. 
with the original bill of sale, & the mtgor. indorses 
thereon subsequent mtges. or bills of sale of 
several parts of the ship, & mtgee. acquiesces ; 
this is evidence of an assent in such mtgee., & shall 
therefore postpone him. — Mocatta v. Mubga- 
TBOYD (1717), 1 P. Wms. 393 ; 24 B. R. 440, L. C. 


Annotationa : — Mentd. Digrby v. CroggB (1763), 2 Eden. 
200 : Beckett v. Oordley (1784), 1 Bro. C. O. 353 ; Plumb 
15. Jlultt (1791), 2 Anst. 432 ; Toulmln v. Steere (1817), 
3 Mer. 210 ; Allen v, Wedarwood (1846), 4 L. T. O. 8. 
492 ; Watts v, Symes (1851), 1 De O. M. & O. 240 ; 
Stevens v. Mid-Hants Ry,, London Financial Assocn. t5. 
Stevens (1873)» 8 Ch. Api^l0^4 ;_Ada^ v. AugoU (1877). 


5 Oh. D. 634 ; Manks 1 


dteley, [1911] 2 Ch. 448. 


303. Mortgagee parting with title deeds — To 
mortgagor — Subsequent mortgages created — Know- 
ledge of first mortgagee.] — Mocatta v. Muroa- 
TROYD, No. 302, ante, 

304. Mortgage by bonds — Not being maritime 
bottomry bonds.] — Mackenzie v. Ogilvie (1774), 
Burrell, 134. 

305. Mortgagee without notice of prior incum- 
brance — ^At time of advance — Subsequent notice by 
prior incumbrancer.] — The owner of a vessel made 
a mtge. of it & of the cargo, in London, to A., 
whilst the vessel was on a whaling voyage to the 
SoutJi Seas, subject to two prior mtges- thereof, 
& the third mtgee. forthwith gave notice of his 
mtge. to the two prior incumbrancers. The master 
of the vessel afterwards, putting into Sidney, 
transhipped the oil taken in the voyage to another 
vessel, consigned to consignees in London, who 
honoured his bill of exchange on them upon having 
a lien on the consignment. The mtgor. induced 
B. to advance him £1,000 on a mtge. of the cargo 
so transhipped & consigned, without notice of any 
other charge thereon, except the lien of the con- 
signee. B. gave notice of his mtge. to the con- 
signee. A., as soon as he knew of the consignment, 
but subsequent to B.’s notice, gave notice to the 
consignee of the mtge. to him ; & after such notice 
the consignee, after satisfying his own lien, paid 
over the balance of the proceeds of the oil to B. : — 
Held : A., having done all he could do towards 
possession, was entitled to priority over B. — 
Peltham V, Clark (1847), 1 De G. & Sm. 307 ; 
03 E. R. 1080. 

306. Registered mortgage — Unregistered further 
charge.] — Tlie owner of a ship mortgaged it with 
power of sale, to A. B., a partner of C. D. & co., 
for money due to the firm, & the same was duly 
registered under 3 &; 4 Will. 4, c. 65. Afterwards 
he executed a further charge to A. B. for money 
owing from himself or from him & his partners, 
from time to time, to the firm of C. D. & co., how- 
ever that firm should be constituted, but it was not 
registered. He then executed a further charge in 
favour of other persons, who registered their 
security ; — Held : the unregistered further charge 
was inoperative. — ^Pabr v. Applebee (1865), 7 
De G. M. & G. 686 ; 24 L. J. Ch. 767 ; 20 L. T. O. S. 
45 ; 3 W. R. 045 ; 44 B. R. 228, L. .TJ. 

807. Second mortgage — Further advance 

on freight by first mortgagee — No notice of second 
mo^age.] — The first registered mtgee. of a ship 
made a further advance on the security of a mtge. 
comprising the ship & the freight thereof then 
earned or to be earned during the continuance of 
the security. Prior to the date of this further 
the mtgor. had executed a second mtge. 

given the second mtgee. a lien 
on the freight for a balance due to him. The first 
mtgee. had no notice of this second mtge., or of the 
lien on the freight, at the time of making the further 
advance* The second mtgee. completed his title 


by giving the charterers notice in writing of his 
lien on the freight. The first mtgee. subsequently 
took possession of the ship before she reached her 
port of discharge, &; continued in possession till 
the ship was sold : — Held : the first mtgee. was 
entitled to priority over the charge of the second 
mtgee. of the freight, not only in respect of the 
amount due on his firet mtge., but also in respect 
of the whole amount of his further advance, 
together with interest & costs. — Liverpool 
Marine Credit Co. v, Wh*son (1872), 7 Ch. App. 
507 ; 41 L. J. Ch. 798 ; 20 L. T. 717 ; 20 W. R. 
066 ; 1 Asp. M. L. C. 323, L. J.T. 

Annotations : — CSonsd. The Benwell Tower (189M, 72 L- T. 

664. Refd. Keith v. Burrows (1876). 1 C. P. D. 722 ; 

ShlUito V. BlMrak, [19031 1 K. B. 683. Mentd. Anderson 

V. Butler’s Wharf Co. (1879), 48 L. J. Ch. 824. 

808. With notice.]— On Oct. 28, 

1892, 8. being the registered owner of the B., 
executed a mtge. to the M. co., which recited that 
they had accepted drafts of 8.’s firm for £20,000, 
& might make further advances from time to time 
to 8. or on account or to order of him or his firm, 
& in order to secure to the M. co. payment in cash 
upon demand of the advances, & any renewals of 
same, & any fiu*ther or other payments or claims 
of any description which might be due or growing 
due, by 8. or his firm to them on any account, 8. 
covenanted to pay them the sums for the time 
being due on the mtge. whether by way of principal 
or interest ; & for the purpose of better securing 
to them “ the payment of such sums as last afore- 
said,” he mortgaged the ship B. This mtge. was 
registered as a mtge. to secure an account (jurrent 
on the day it was executed. On the same day 8., 
by letter, requested the M. co. to make him 
advances by acceptances, &, as security for same 
& any other advances whatsoever present or future, 
said he had mortgaged or would mortgage the 
B. It was part of the arrangement that the 
amount covered by the bills should be reduced at 
the end of every six months. On Apr. 20, 1893, 8. 
failed to make the due reduction. On May 15, 
he granted a second mtge. on the B. to T., which 
was registered on May 30. On Sept. 1, he, in 
consideration of a further advance, hypothecated 
to the M. co. an equal amount of the freight of the 
sliip, which was then chartered to load a general 
cargo. Ue* directed his agents at the port of 
discharge to pay that proportion of fi*eight to the 
M. CO., notice being given to T. He subsequently 
executed an assignment of the freight to the M. 
CO. to secure advances for necessary disbursements. 
T. transferred their mtge. to pltf., on wliose behalf 
an attachment was placed upon the freight. The 
ship was sold by the M. co., under their power 
of sale, & they paid themselves their advances 
under the fiist mtge. They furtlier claimed out of 
the proceeds of the sale the subsequent advances 
by the assignment. Before making the further 
advances the M. co. had notice of the second 
mtge. : — Held : the last advances were covered 
by the first mtge., but the M. co. were not entitled 
to payment out of the proceeds of the ship in 
priority to the claim of pltf. as assignee of T. 

The general principle that a first mtgee. whose 
mtge. is taken to cover future advances cannot 
claim in priority over a second mtgee. the benefit 
of advances made after he had notice of the second 
mtge., applies to the registered mtges. of ships, 
notwithstanding Merchant Shipping Act, 1854 
(c. 104), B. 09. Where priorities depend, not upon 
the dat^ of the instruments, but upon a state of 
facts wholly independent of the dates of the 
instruments, that sect, does not apply. 

The M. CO. , although they arrested the ship, did not 
take possession of her before the freight was paid : 
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— Held : they were not liable to account for the 
freight as mtgees. in possession. Having received 
it as assignees of freight they were entitled to it 
as against the second mtgees., although the 
assignment was made after notice of the second 
mtg^. 

^mmission of 2J per cent, charged by the 
m^ees. as part of the expense of the sale of the 
ship disallowed ; it being an established principle 
that a mtgee. conducting a sale under his power 
of sale is so far in the position of a trustee that he 
can make no charge for his trouble in connection 
with the sale. No agreement between the parties 
can render such a charge valid. 

Commission of 2 per cent, in respect of cash 
advances stipulated by letter allowed, on the 
ground that the letters created a valid collateral 
agreement, which was not void because not in the 
statutory form, or as clogging or otherwise affecting 
the redemption. — ^The Benwell Tower (1896), 

72 L. T. 664 ; 8 Asp. M. L. C. 13. 

309. Unregistered prior mortgage — Mort- 

gagee with notice.] — The registry is conclusive as 
to the ship being in a fit state to be registered under 
8 & 9 Viet. c. 89, although there may be evidence 
to show that the ship was not completed at the 
time of the registry. 

The registry is conclusive evidence of the title, 

& an indorsement on that registry ^ood against a 
prior equitable mtgee., although the party sub- 
sequently obtaining registry of his incumbrance 
had fiiU notice of the prior charge. — Ooombbs v, 
Mansfield (1855), 3 Drew. 193 ; 3 Eq. Rep. 
666 ; 24 L. J. Ch. 513 ; 26 L. T. O. S. 29 ; 1 Jur. 

N. S. 270 ; 3 W. R. 345 ; 61 E. R. 877. 

810. Prior equitable charge — Notice of 

charge.] — ^Although equitable intererts in ships are 
recognised, a legal mtge. of a ship, in statutory 
form & registered, has priority over an equitable 
charge previously given, even where the legal 
mtgee. takes with notice of the charge. — ^B lace 
V. Williams, [1896] 1 Ch. 408 ; 64 L. J. Ch. 137 ; 

43 W. R. 346 ; 11 T. L. R. 77 ; 2 Mans. 86 ; 13 
R. 211. 

AnnotationB : — Befd. The Benwell Tower (1896), 72 L. T. 
664 ; Barclay v, Poole, [1907] 2 Ch. 284. 

811. Discharge of .first mortgage — Purported 
revival by note on register— Priority as against 
second mortgagee.] — A. mortgaged a sliip for 
£1,200 to B., who transferred the mtge. to C. A. 
then executed a second mtge. for £400. B. after- 
wards paid off C. & C. signed a statutory receipt, 
instead of a re-transfer. This receipt was produced 
to the registrar, who made an entry in the register 
book, under Merchant Shipping Act, 1854 (c. 104), 
s. 68, to the effect that the mtge. had been dis- 
chaz^ed. C. afterwards executed a deed pur- 
porting to be a retransfer of the £1,200 mtge. to 
B., which was registered, & at the same time a 
note was made by the registrar against the entry 
of the receipt, stating that the receipt was signed 
in error, & the mtge. was afterwards again trans- 
ferred to C., to secure a balance on account current, 

& this deed remained in C.’s han^, after satis- 
faction of all that was due on the account. B. 
then took a fresh mtge. from A. for £2,500, which 
included the £1,200 & £400 & had since been 
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transferred to pltf. After the new mtge., B. agreed 
with 0. that the mtge. for £1,200 should oe a 
security for advances cm an accoimt current. The 
transfer of the mtge. to pltf. was not registered 
until after this agreement. XJ^n a question of 
priority between 0. &; pltf.: — Held: the receipt 
with the entry on the register operated as a dis- 
charge of the first mtge., & the same could not 
afterwards be revived by the note made by the 
registrar. — ^B ell v. Blyth (1868), 4 Ch. App. 
136 ; *38 L. J. Oh. 178 ; 19 L. T. 662 ; 17 W. R. 
194 ; 3 Mar. L. C. 182, L. 0. & L. J. 

Anriotation : — Menid. Fourth City Mutual Benefit Bldg. 

Soo. V. WlUiamB, Marson v. Cox (1879), 14 Ch. D. 140. 

312. Priorities dependent on state of facts — Not 
on date of instruments.] — T he Benweli. Tower, 
No. 308, ante. 


(b) As between Mortgagee and Third Parties, 
i. In General, 

818. Party paying ransom money — Capture 
during hostilities.] — Hope v. Winter (1710), 2 
Eq. Cas. Abr. 690 ; 22 E. R. 680. 

814. Claimant for wages.] — A bottomry bond 
holder had advanced money bond fide^ but with 
knowledge of a previous mtge. of the ship & of all 
the other circumstances ; the bond was executed 
by the exor. of deceased sole owner, who had 
already made the necessary advances, & who had 
himself ample credit, & by the master who had 
been appointed by such exor. *; the bond, opposed 
by mtgees., pronounced against, without costs. 

It [the bond] can only be defeated by a claim 
for wages or by a bottomry bond executed by a 
master in case of absolute necessity — strict 
necessity arising on a voyage (Sm John Nicholl). 
—The Dunveoan Castle (1836), 3 Hag. Adm. 
331 ; 166 E. R. 428. 

815. .] — The Prince George, No. 807, post, 

316. Persons having liens — Subsequently accru- 
ing.] — Assignees of a bkpt. shipowner have a 
persona standi to appear for the benefit of the 
general estate, & contest the appropriation of the 
proceeds, against the assignees of the freight, 
seeking to make the ship alone liable in the first 
instance. Parties taking an assignment of a ship 
or freight as security for a debt take such security 
liable to subsequently accruing liens, viz. bottomry 
bonds, salvage, wages, etc. Claim of a bond- 
holder, for the payment of his bond, directed to be 
satisfied out of the proceeds of the ship & the freight 
pro rata. Same principle applied to claims under 
a judgment of the ct. for pilotage, towage, & 
mariners’ wages. — The Dowthorpb (1843), 2 
Wm. Rob. 73 ; 2 Notes of Cases, 264 ; 7 Jur. 
609. 

AnnoUUims The Fortitude (184^, 2 Wm. Rob. 

217. Conid. Place v, Potts (1853), 8 Exch. 706 ; The 

Priscilla (1869), Lush. 1 : The Ambatlelos, The Cepha- 

Ionia, [1923] P. 68. BdU. The Mary Ann (1845), 9 Jur. 

94 ; The Ckinstancia (1846), 4 Notes of Cases, 612 ; The 

Harriet (1868), 18 L. T. 804 ; The Montrosa, [1917] 

P. 1. 

817. Legal liens.] — The Royai? Arch, 

No. 1230, post, 

818. Party attempting to obtain new register — 
With view to defeat mortgage.] — ^Leb v, Reid 
(1842), 7 L. T. 24. 

819. Salvage.]— The Dowthorpb, No. 316, an/c. 

820. Wages.]— The Dowthorpb, No. 316, ante. 


PART II. SECT. 8. SUB-SECT. 8.-^ 
K. (a). 

809 I. BeffMered mortgaoe — VnreaU 
tend prior mertaage^Mortoagee uHi 
noHeeJh-JARDiNE v, Hott (1871), 
V. ». (Ba ) 152.— AUS. 


PART 11. SECT. 8, SUB-SECT. 8.— 
K. (b) J. 

h. Z/fen holder.}— The mtgee. of a 
flhjp who takes possession under his 
mw. More the institution of an 
action in rem tor the recovery of a 


claim which constitutes a maritime 
lien, does not thereby become a sub- 
sequent purchaser, within Maritime 
(Dourt Act, B. 14 (6), as against the lien- 
holder although the Ren may have 
arisen since the date of the mtge. 
In such an action the Hen bolder is 
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321. Simple contract creditor.] — simple con- 
tract creditor not permitted to have his asserted 
iebt paid out of the proceeds of a ship which had 
jeen found derelict, &, had been sold under the 
decree of the ct., the application being resisted by 
;he mtgees. of the vessel, who claimed the proceeds 
‘n question in satisfaction of their mtge. Pro- 
ceeds directed to be paid out to the mtgees. — 
The New Eagle (1846), 2 Wm. Rob. 441 ; 4 
Notes of Cases, 426 ; 10 Jur. 623. 

Annotation : — Consd. The Petonc, [1917] P. 198. 

ii. Assignee of Freight, 

See Part VIII., Sect. 3, sub-sect. 2, E. & G., 
post 

iii. Bottomry Bond Holders, 

322. Whether mortgagee entitled to priority.] — 

A monition, to bring in freight, refused to a mtgee. 
of a ship, the ship having been sold to defray 
a bottomry bond secured upon ship & freight, &> 
where a warrant of arrest had been served upon the 
freight at the suit of the bondholder, &; there were 
owners before the ct. : — Held : the mtgee. could 
not bar payment of the bond out of the proceeds 
of the ship, until the freight was in the registry. — 
The Percy (1837), 3 Hag. Adm. 402 ; 3 L. T. 
825. 

Annotations The Dowthorpe (1843), 2 Wm. Rob. 

73 ; The Fortitude (1843), 2 Wm. Rob. 217. 

323. .] — The Royal Arch, No. 1230, post. 

324. Execution In case of absolute neces- 

sity.] — The Dunvegan Castle, No. 314, ante, 

325. .] — The Dowthorpe, No. 316, ante. 

326. Right to Impeach validity of bond.] — 

The Lochiel, No. 1229, post. 

327. .] — ^The Mary Ann, No. 1221, 

post, 

328. .] — (1) Suit between mtgees. 

of the vessel & subsequent purchaser. Replica- 
tion by the mtgees. that a bottomry bond had been 
fraudulently executed by the co-operation of the 
bondholder & the master, with a view to a sale of 
the vessel under the decree of a Vice-Admlty. 
Ct., & that these facts were fraudulently suppressed 
from the Ct. on the application for a decree of 
sale. Semble : such facts, if proved, would be 
sufficient to invalidate the sale. 

(2) Semble : under such circumstances, a decree 
of sale fraudulently obtained in order to pay a 
valid bottomry bond would be invalid. — The 
JusTYN (1862), 6 L. T. 553 ; 1 Mar, L, C. 225. 

iv. Judgment Creditors. 

329. Whether mortgagee has priority — Mort- 
gage alleged a fraud against creditors — Irregulari- 
ties in mortgage deed.] — Dickinson v . Kitchen, 
No. 295, ante. 

Seizure under writ of fleri facias.] — See 

Execution, Vol. XXI., pp. 489-490, Nos. 677- 
680. 

330. Foreign creditors — Proceedings for sale in 
foreign court.] — The owner of a ship mortgaged 
her, while on her outward voyage, to pltfs. He 
directed the consignees at New Orleans to advance 
what was necessary for her ; & they having leai'ned 


that he had become bkpt., & having previously 
made large ac^ances for him, caused an attach- 
ment to be issued, & the ship was sold for one- 
fourth of her value in pursuance of an order made by 
the district ct. at Louisiana, although the judge 
of that ct. had previously ordered that six months’ 
time should be allowed for the owner’s counsel to 
communicate with him ; — Held : the sale was 
fraudulent, & pltfs. as mtgees. were entitled to 
recover the ship in an action of trover on her 
arrival in this country. — B land v, Lynam (1827), 

6 L. J. O. S. C. P. 87. 

331. .] — ^A. & B. were mtgees. of an 

English ship. The ship was attached in a foreign 
poA by creditors of D., the registered owner, & 
proceedings were had in the ct. there for the sale 
of the ship. The agents of A. & B. intervened 
in these proceedings to protect the rights & assert 
the claims of A. & B. as mtgees. The ct. there 
refused to take notice of the claim as mtgees., as 
by the law of the state a mtge. of chattels was 
invalid. The ship was ordered to be sold. It 
finally arrived in a British port. Thereupon 
pltfs. as mtgees. filed their bill to confirm the 
mtge., &; for the usual directions : — Held : the 
judgment of the foreign law ct. was not binding 
on the courts in England, the lex loci contractus 
being ignored by that ct. ; pltfs. not having 
originated proceedings in the foreign law ct., but, 
on the contrary, their title being wholly denied by 
it, they were not estopped from proceeding here. — 
Simpson v, Fogo (1860), 1 John. & H. 18 ; 29 
D. J. Ch. 657 ; 6 Jur. N. S. 949 ; 8 W. R. 407 ; 
70 E. . R. 044 ; suh nom, Liverpool Bank v. 
Foggo, 2 L. T. 594 ; subsequent proceedings, sub 
nom. Simpson v, Fogo (1863), 1 Hem. & M. 195. 
Annotations : — Consd. Liverpool Marino Credit Co. v. 
Hunter (1868), 3 Ch. App. 479 ; Castrique v. Imrio (1870), 
L. R. 4 H. L. 114. Re!d. London 8c Mediterranean Bank 
V. Strutton (1869), 21 L. T. 415 ; Schlbsby r. Westenholz 
(1870), L. R. 6 Q. B. 155 ; lie Trufort, Trafford r. Blanc 
(1887), 36 Ch. D. 600. Hentd. Colliss v. Hector (1875), 
L. R. 19 Eq. 334 ; lie Kloebe, Kannreuther v. Gci»el- 
brecht (1884), 64 L. J. Ch. 297. 

332. .1 — A ship, the property of 

British subjects, was duly mortgaged, in Great 
Britain, to other British subjects, & being in the 
mtgor.’s possession, proceeded to New Orleans. 
Whilst there it was attached by creditoi's of the 
mtgors., resident in New Orleans, &, after due 
intervention & hearing of the British mtgees., 
before & by the cts. of Louisiana, sold under 
process of the ct. t-o satisfy the attaclung creditors, 
to a British subject, who had notice of the mtgees.’ 
intervention. On a bill by the mtgees. against 
the purchaser : — Held : the sale was subject to 
the right of the mtgees. — Simpson v. Fogo (1863), 
1 Hem. & M. 195 ; 1 New Rep. 422 ; 8 L. T. 61 ; 
9 Jur. N. S. 403 ; 11 W. R. 418 ; 1 Mar. L. C. 
312 ; 71 E. R. 85. 

Annotations : — Consd. The Halley (1868), L. R. 2 P. 

193 ; Liverpool Marine Oodit Co. v. Hunter (1868), 3 
Ch. App. 479 ; Castrique v. Imrie (1870), L. R. 4 H. L. 
414 ; Akslonairnoye Obschestvo Luther v. Sagor, [1921] 
3 K. B. 532. Refd. Schlbsby v. Westenholz (1870), 
L. R. 6 Q. B. 155 ; Taylor v. Ford (1873), 22 W. R. 47 ; 
lie Trufort, Trafford r. Blanc (1887). 36 Ch. D. 600 ; 
He Queensland Mercantile & Agency Co., Ex p. Austra- 
lasian Investment Co^, Ex p. Union Bank of Australia, 
[1892] 1 Ch. 219. Mentd. Re Kloebe, Kannreuther v. 
Geiselbrecht (1884), 54 L. J. Ch. 297 ; Volnet v. Barrett 
(1885), 54 L. J. Q. B. 521. 


preferred to the mtgee. — Sylvester oppose sale by creditor,] — The sale of a 
Gauthier (1895), 4 merchant vessel by a creditor may be 
ii.xcn. c. R. 354. — CAN. opposed by any previous registered 

k. Last ** fitter mit.**] — Gagnon v, mtgee., unless the leave of the court has 
Tremblay (1899), Q. R, 16 S. C. 403. obtained. — Hoes v. Smith & 

— CAN. Cantin (1879), 2 L. N. 362 ; 23 L. C. J. 

PART II, SECT. 8. SUB-SECT. 8.— 

I D- Ej ^ ^ Priority of unregistered ' mort^ 

i. HigM of regisUred mortgagee to gage ,] — Ships being specially exempted 
J. — VOL, XM, 


from the operation of Bills of Sede Aots, 
8c there being no provision in Merchant 
Shipping Act penalising neglect to 
regi^r a mtge., on a ship, an execution 
creditor oannot seize & sell In priority 
to an unregistered mtg^ — Imperial 
Timber & Trading Co., Ltd. v, 
Henderson (1909), 14 B. C. U. 216 ; 
10 W. L. R. 695.--CAN. 

n. Arresting creditor — Priority over 
O 
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Sect* 3 . — Transfer and transmission of property in 
ships: Sub’sect 3, K, jb) iv,, v», vi, <S;tni.] 

833. British creditors In foreign port — Mortgage 
of ships not recognised — Bond by mortgagee to 
protect ship from sale — Action to restrain creditors 
suing on bond.]~A British ship, mortgaged in 
England by a British subject to British subjects, 
was arrested at New Orleans by creditors of the 
mtgor., also British subjects resident in England, 
& as the cts. of New Orleans do not recognise sucli 
mtges.^ of ships, the mtgees., in order to protect 
the ship from sale gave bonds for the amounts 
claimed by creditors. The mtgees. afterwards 
filed a bill to restrain creditors from suing on these 
bonds ; — Held : though the decisions of the cts. 
of New Orleans might be open to the reproach of 
injustice, yet as creators owed no duty to the 
mtgees., & had a right to proceed against the 
property of their debtor wherever they found it, 
the bill could not be maintained. — Liverpool 
Marine Credit Co. v. Hunter (1808), 3 Ch. App. 
479 ; 37 L. J. Ch. 386 ; 18 L. T. 749 ; 16 W. R. 
1090 ; 3 Mar. L. C. 128, L. C. 

;~Alild. Be Maudslay & Field, Mandalay v. 

Mandalay A Field, [1900] l Ch 602. Consd. llcpublica 

de Guatemala «. Nunez. 11927] 1 K. B. 669. 

334. Judgment by default In England 

rendered executory abroad — Intervention by mort- 
gagees — ^Actions against creditor & mortgagor for 
declaration of right as to privilege.] — ^Pltfs. mtgees. 
of a British ship, on default in nayment of the 
mtge. money, took possession 0 ‘ the vessel & 
chartered her for a voyage to a French port. On 
arrival there the vessel & her freight were arrested 
by defts., British subjects, claiming as creditors 
of ^ the mtgors. for necess^iries supplied to the 
ship, & in respect of which they had rendered 
“ executory ” in France a judgment obtained by 
default in England. The mtgees. intervened 
in the proceedings in France, & for the purpose 
of assisting them in those proceedings they com- 
menced separate actions against defts., the neces- 
saries men, & defts., the mortgagors, asking, 
under R. S. C., 1883, Ord. XXV., r. 5, for declara- 
tory judgments that they as mtgees. in possession 
were entitled to the ship & her freight in priority 
to the necessaries men & to the mtgors. Both 
defts. moved to stay the actions as vexatious : — 
Held: the action against defts., the necessaries 
men, would be allowed to proceed, for the opinions 
of foreign experts were conflicting as to the force 
to be attributed to an English judgment in a 
French ct., & no other sufficient evidence had been 
given to show that, in the proceedings in France, 
the declaratory judgment asked for would not be of 
use to pltfs. to protect their interests as mtgees. of 
the vessel & owners of the freight. — The Manar, 
[1903] P. 95 ; 72 L. J. P. 41 ; 89 L. T. 26 ; 61 
W. R. 687 ; 19 T. L. R. 617 ; 9 Asp. M. L. C. 
420. 

Ai^talion Guaranty Trust Co. of New York v. 

Hanuay, [1915] 2 K. B. 536. 

335. Equitable mort^gee.j — Creditor who 
obtains a judgment against any specific property 
of his debtor does not get the thing itself, but 
^y the interest of judgment debtor m the thing, 
abe above^ rule holds in the case where creditor 
obtains a judgment upon a ship belonging to his 
^btor which is subject to an equitable mtge. — 
Db Wolf v. Pitcairn (1869), 17 W. R. 914. 


V. Master, 

Whether mortgagee entitled to priority — ^Lien for 
wages & disbursements.] — See Part XIX., Sect. 4, 
sub-sect. 5, post, 

836. Bond by master to cover damages — 

Negligent navigation.] — The master of a vessel, 
wmeh, by his default, had been in collision with 
another vessel in a foreign port, gave a bond for 
parent of the damages, & so released the vessel : 
— Held : as against the mtgees. of the vessel the 
amodnt of the penalty of the bond would not be 
retained in ct. to meet any claim which might bo 
established against the master under his bond. — 
The Limerick (1876), 1 P. D. 411 ; 34 L. T. 708 ; 
3 Asp. M. L. C. 206, C. A. 

Annotations: — Consd. The Beeswing (1885), 53 L. T. 554. 
Refd. The Sara (1887), 12 P. D. 158. 

vi. Material Men, 

337. Whether mortgagee entitled to priority.] — 

Material men have no lien for supplies furnished 
in England on the proceeds remaining in the 
registry of the Ct. of Admlty. of a ship sold under 
a decree of that ct. for the payment of seamen's 
wages. A mtgee. in possession of a ship so sold, 
is entitled to the remainder of such pi*oceeds 
after payment of seamen’s wages & costs. — 
Hodges v. Sims, The Neptune (1835). 3 Knapp, 
94 ; 12 E. R. 584, P. C. 

Annotations: — Consd. The Wataga (1856), 28 L. T. O. S. 
192 ; The Comtease de Fr6gevllie (1861). Lush. 329 ; 
The Pacific (1864), Brown. & Lush. 243 ; Laws v. Smith, 
The Rio Tinto (1884), 9 App. Gas. 356. Refd. The Now 
Eagle (1846), 2 Wm. Rob. 441 ; Imrle v. Castrlque (I860). 
8 C. B. N. S. 405 ; The Dowse (1870), L. R. 3 A. & E. 
135 ; James v. S. W. Ry. (1872), L. K. 7 Exch. 287 ; 
Johnson v. Black, The Two Ellens (1872). L. U. 4 P. C. 
161 ; The Riga (1872K L. R. 3 A. & E. 516 ; AUen v. 
Garbutt (1880), 6 Q. B. D. 165 ; Northcote v. Heniich 
Bj6m (Owners), The Henrlch Bj5m (1886), 11 App. Cas. 
270 ; The Petone, [1917] P. 198; The Mogilcll. [1921] 
P. 236. 

338. .] — In Nov. 1861, A. supplied neces- 

saries to a British ship. On Dec. 12, 1861, B. 
became a registered mtgee. of the ship, & A, 
subsequently instituted a cause of necessaiies 
against the ship ; — Held : the mtge. of B. had 
priority over the claim of A. for necessaries. 

Under Admiralty Court Act, 1861 (c. 10), s. 5, 
the material man acquires no maritime lien, but 
only a right to sue the ship ; his claim against the 
ship accrues only upon his institution of the 
suit, & is therefore subject to any registered 
mtge. at that time subsisting on the ship. — The 
Pacific (1864), Brown. & Lush. 243 ; 3 New Rep. 
709 ; 33 L. J. P. M. & A. 120 ; 10 L. T. 541 ; 
10 Jur. N. S. 1110 ; 2 Mar. L. 0. 21 ; 107 E. R. 
356. 

Annotations :—ConaA, The Troubadour (1866), L. R. 1 
A. & K. 302. Folld. The Harriot (1868), 18 L. T. 804. 
Consd. Johnson v. Black. The Two Ellens (1872), L. R. 
4 P. C. 161 ; The Heinrich Bjam (1885), 10 P. D. 44 ; 
Hamilton v. Baker, The Bara (1889), 14 App. (^as. 209. 
Refd. The Mary Ann (1865), L. R. 1 A. & K. 8 ; The 
Sclo (1867), L. R. 1 A. & E. 353 ; Simpson t). Blues 
(1872), L. R. 7 C. P. 290 ; Giovanni Dapueto v. Wyllle, 
The Pieve Snperlore (1874), L. R. 5 P. C. 482 ; AUen v, 
Garbutt (1880), 6 Q. B. D. 165 ; Laws v. Smith, The 
Rio Tinto (1884), 9 App. Cas. 356 ; The Celia (1888), 
36 W. R. 540 ; The Mecca, [1895] P. 95. 4 

339. .] — ^A. was quarter owner of a ship ; 

B. was owner of three-fourths. B. mortgaged 
his share. The mtgee. did not take possession, 
& the ship was by arrangement between A. & B. 
left under the control of A. A. ordered repairs 
to the vessel, which was afterwards sold by 


mortff^ in poBses$ion.h-Held : an 
arrestment of a ship, used on the de- 
mndenoe of a personal action agi^nst 
tee ovmOT by creditors of the owner, 
did not give the mrestlng creditors any 
preferential rights in the ship as agalmi 


a mtgee. already in possession or 
piwent the latter from selling the ship 
^dep the powers conferred by 
Merchant Shipping Act, 1894, s. 35.— 
OnYDBSDALB BANK, LTD. V, WALKKtt & 

Bain, [1926] S. 0. 72.— «OOT. 


PART II. SECT. 8. SUB-SECT. 8.— 
K. (b) V. 

0 . Whether mortoagee entUled to 
priority — lAen for loages db disburse 
mcnls. j—Thk C. N. Pratt (1885), 
5 C. L. T. 417.— CAN. 
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order of the ct. under Admiralty Court Act, 
1861 (c. 10), 8. 8 ; — Held : in the distribution of 
the proceeds of the sale the mtgee. of the three- 
fourths was entitled to his proportion of the 
proceeds, without contributing towards the pay- 
ment of the material men. — T he Harriet (1868), 

18 L. T. 804 ; 3 Mar. L. O. 138. 

840 . Material men not In possession — 

Claims arising after registration of mortgage.]-;- 
Mtgees. of a ship are entitled to payment in 
priority to material men, who at the time of 
supplying the materials were not in such actual 
possession of the ship as to give them a possessory 
lien over her.— T he Scio (1867), L. Li. 1 A. & E. 
353 ; 16 L. T. 642 ; 2 Mar. I.. C. 527. 

Annotation Refd. The Acacia (1879), 41 L. T. 5C4. 

341 , Material men with common law 

possessory Uen.J — \^iere a mtgee. brings an action 
to realise his security, & material men with a 
common law possessory lien on the sliip intervene, 

& the ship, by order of the ct., is sold, & the pro- 
ceeds are only sufficient to satisfy the claim of 
the material men, the mtgee. is still entitled to 
be paid his taxed costs, up to the date of the 
sale, out of the proceeds of the sale of the ship 
in priority to the material men. — T he Sherbro 
( isk), 52 L. J. P. 28 ; 48 L. T. 767 ; 5 Asp. 
M. L. 0. 88. 

vii. Necessaries Men. 

342. Whether mortgagee entitled to priority.] — 

A British colonial vessel was mortgaged by her 
own(‘rs to B. The instrument of mtge. was duly 
registered. In Feb. 1868, in the port of London, 
pltfs., by the order of the master, did work & 
furnished supplies to the ship necessary to put 
her in a seaworthy condition. In July, 1868, 
B, executed an instrument for the transfer of 
the mtge. to deft. This transfer was without 
valuable consideration, &; was made to enable 
deft, to take charge of the ship for B. In July, 
1868, deft, took posseasion of the ship. After- 
wards pltfs. instituted a suit against the ship to 
recover the amount due to them for the work & 
supplies. At the time of the institution of the 
suit the owners of the ship were domiciled in 
Nova Scotia. The proceeds of the ship were 
insufficient to satisfy the claim of pltfs. & the 
mtge. debt : — Held : pit fs. were not entitled to 
have the amount of their claim paid out of the 
proceeds until the mtge. debt hatl been satisfied. 
— The Two Ellens (1871), 1j. R. 3 A. & E. 
345 ; 40 L. J. Adm. 11 ; 24 L. T. 592 ; 19 W. R. 
083 ; 1 Asp. M. L. C. 40 ; affd. sub nom. Johnson 
V. Black, The Two Eltjens (1872), L. R. 4 
P. 0.161, P.C. 

Annotations .-—Consd. The Celia (1888), 13 P. D. 82. Reid. 
Giovanni Dapueto v. Wylllo, The Piovo Suporioro (1874), 
L. R. 5 P. C. 482; The Aneroid (1877), 2 P. D. 189; 
The Acacia (1879), 41 L. T. 604 ; Laws v. Smith, The 
Rio Tlnto (1884), 9 Ann. Cas. .356 ; Northcoto v. Henrloh 
Bjftm (Owners), The Henrioh BJOm (1880), 11 App. 
Cas. 270 ; Hamilton v. Baker, The Sara (1889), 14 App. 
Cas. 209 ; The Mecca, [1895] P. 95 ; The Veritas, [1901] 
P. 304 ; Von Freedon v. Hull Sc Turner (1906), 75 L. J. 
K. B. 359 ; The Colorado. [19231 P. 102. 

343. .] — (1) An advance of freight to 

enable a master to pay his ship’s disbursements 
before sailing does not give the charterer a claim 
against the ship, which will take precedence of 
the claim of a mtgee. ; nor does an advance for 
a similar purpose made by an insurance co. 

(2) Where it is necessary that a wooden shm 
bound upon a particular voyage should be coppered, 
the coppering is a “ necessary for the voyage ” 
which gives the material man doing the work to a 
foreign ship, upon the orders of the master, a 
maritime lien. — The Turliani (1875), 32 L. T. 
841 ; 2 Asp. M. L. 0. 603. 


844 , ,] — ji, claim by pltf . in an action for 

necessaries broilgbt under Admiralty Court Act, 
1861 (c. 10 ), 8. 4 , even though it includes wages 
paid to the ship’s crew at the request of the owner, 
is not entitled to precedence of a mtgec.’s claim. 
—The Lyons (1887), 57 L. T. 818; 6 Asp. 

M. L. O. 199. 

Annotation : — Consd. The Potono, [1917] P. 198. 

345 , .] — The Manar, No. 334, ante. 

346 , Bill of exchange for necessaries — 

Alleged fraud against mortgagee.] — Declaration 
that C., a British subject, the owner of a ship, 
by bill of sale transferred it, by way of mtge., 
to H., who by bill of sale transferred his interest 
in the ship to E. who by bill of sale transfereed 
to plif. That wliile C. was owner, the master, 
during a voyage, drew a bill on C. for necessary 
disbursements in favour of L. That C. indorsed 
the bill to defts., British subjects residing m 
England, without value. That the bill was duly 
presented to C. for acceptance, & dishonoured. 
That defts., knowing that the ship was about to 
call at Havre, in Prance, & that a bond fide holder 
there of the bill could attach the ship, & procure 
the ship to be sold for the purpose of paying 
such bill, fraudulently conspired with T., a ^nch 
subject residing in France, to indorse the bill to 
him without value, that T. might attach the 
ship at Havre, & obtain the sale thereof, & that 
T. should falsely represent that he was the bona 
fide owner of the bill for valuable consideration, 
& so obtain the attachment of the ship. That 
in pursuance of the conspiracy defts. indorsed 
the bill to T., who, upon the arrival of the ship 
at Havre, took proceedings to attach the ship, A 
fraudulently represented that he was the bma 
fide owner of the bill for valuable consideration, 
& thereby obtained an attachment of the ship, 
& thereby pltf. lost his property in the sliip 
Held: the declaration was bad, as it was con- 
sistent with the averments that pltf. had notice 
of the proceedings at Havre, & purposely allowed 
judgment to go by default, or tliat he might 
have appeared in the French ct., & been hoard on 

question wlicther T. was holder for value ; & 
wlule the foivign judgment i-emained unreversed 
the action was not maintainalde. -C asti«qite r. 
Behrens (1861). 3 E. & E. 709 ; 30 L- J* Q- B. 
163 ; 4 L. T. 52 ; 7 .Tur. N. S. 1028 ; 1 Mar. L. C. 

^n««to<tonJl'-^entd.' .•. Matthews (ISBT) I>. R. 

2 G P. 684 ; Binioe r. Bank of Knirlaiul, [1902] 1 K. B* 

467 ; Bator r. Bator, [1906] P. 209; Tnrloy r. Daw 

(1906), 94 L. T. 216. , . * i. 

347 . French hypotheque.] — According to 

French Law, the mtgee. of a ship under a French 
hypotheque, although he lias not the 
of moperty as that given by Merchant Shipping 
Act in respect of an English mtge., has a right to 
arrest the ship in the hands of a subsequent 
owner. His claim, however, is postponed to 
that of a necessaries man. On a motion to deter- 
mine priorities between English claiman^ in 
respect of necessary repairn effected upon a :^nch 
ship & claimants under a French hypothe(me 
upon the ship i—Held : as the rights given under 
the hyi^oth^que must be detemuned according to 
French law, which have greater rights than th<gie 
given by English law to a necessaries man who 
had merely the right to sue in rem^ the claim of 
the necessaries men, according to the lex fori by 
which the question of priorities must be deter- 
mined, was postponed to the claim of the m^e^. 
—The Colorado, [1923] P. 102 ; 92 L. J. P. 
100 ; 128 L. T. 759 ; 16 Asp. M. L. C. 145, C. A. 

Annotation .'—Utnid. RepubUca do GnatemalB v. Nunea. 

119271 1 K. B. 669. 
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Sect 3. — Transfer and transmission of property in 
skips: Sub-sect 3, K* (b) viii., L, d: M.; siib- 
sects, 4, 5 6.] 

viii. Purchasers, 

348. Whether mortgagee entitled to priority.] — 

Owner of eight-sixteenths of a sliip, mtges. them. 
He afterwards sells the eight-sixteenths to different 
persons, one of whom, pltf., took possession of the 
ship, & got possession of the grand bill of sale 
upon which the names of all the purchasers were 
indorsed, but there was no date to it : — Held : the 
mtgee. should be preferred. — G ili^espy v, Ooutts 
( 1767), Amb. 652 ; 27 E. R. 423, L. 0. 

Annotations: — Raid. KIrkley v, Hodgrson (1823), 1 B, & C. 

688. Mentd. Ex p, Staudgroom (1790), 2 Cox, Eq. Cas. 

234. 

349. .] — A ship belonged to A. & B. in 

different shares, & they were registered as the 
owners of it at the port of Liverpool. In Apr. 

1849, the ship sailed from Liverpool for Sydney. 
In Oct. A. executed a power of attorney autho- 
rising B. to sell his shares. In Nov. A. mortgaged 
his shares in the ship & freight to C., & the deed 
of mtge. was registered at Liverpool. In Mar. 

1850, being at Sydney, acting under the power of 
attorney as to A. ’s shares sold the ship to D. On 
this occasion the old certificate of registry was 
given up, & the ship was registered de novo in 
D.’s name at Sydney. The ship, with a cargo, 
was put into the London Docks in Eeb. 1851, & 
both C. & D. took possession of it, by each of 
them putting a man on board. Upon the question 
as to the right of C. & D. in the ship & freight : — 
Held : C. was entitled to A.’s shares in the ship 
& freight. — Cato v, Iuving (1852), 5 De G. & Sm. 
210 ; 21 L. J. Ch. 675 ; 18 L. T. O. S. 345 ; 16 
Jut. 161 ; 64 E. R. 1084. 

Annotations: — Consd. Alexander v. Simms (1853), 18 Beav. 

80; Brown v. Tanner (1868), 3 Ch. App. 597 ; Shllllto 

V. Biggart, [1903] 1 K. B. 083. Refd. Japp v, Campboll 

(1887). 57 L. J. Q. B. 79. 

350. Purchaser without notice — Inten« 

tlonal concealment by mortgagee.] — (1) A ship is 
not like an ordinary chattel, which passes by 
delivery, & thei’e is no market overt for ships. 

(2) The legal title of a mtgee. of a ship who, 
for the purpose of facilitating a sale by the mtgor., 
conceals his mtge., cannot prevail in equity against 
a purchaser for valuable consideration without 
notice. 

The registered owner of an American ship, 
moii^aged her by a bill of sale duly recorded, as 
required by the American law, for making a v^id 
mtge., but no notice of the mtge. was indorsed on 
the certificate of registry, such indorsement not 
being required by the American law, & in this 
Case being purposely omitted in order to facilitate 
the sale of the ship. The ship was then, with the 
consent of the mtgee., sent to England, with a 
power of attorney authorising the captain to sell 
her. Afterwards the mtgor., without the know- 
ledge of the mtgee., revoked the power of attorney 
authorising the captain to sell the ship, & 
executed a new power to another person under 
which the ship was sold. A bill filed by the 
mtgee. against the purchaser, to declare & e^orce 
his legal rights as mtgee., was dismissed. — 
Hooper v, Gumm, McLellan v, Gumm (1867), 


2 Ch. App. 282 ; 36 L. .T. Ch. 606 ; 16 L. T. 107 ; 
16 W. R. 464 ; 2 Mar. L. 0. 481, L. C. & L. J. 
Annotations: — OencraXty^ Mentd. Alcook v. Smith, [1892] 

1 Ch. 238 ; Republica de Guatemala v, Nunez, [1927] 

1 K. B. 669. 

351. Unregistered mortgage.] — The pro- 

visions of the Ship Registry Acte apply equally to 
contracts as to sales ; & the whole frame of these 
Acts negatives any equity resulting out of the 
doctrine of notice. An unregistered agreement, 
therefore, with the registered owner of a ship, 
which the owner subsequently transfers for value 
to another person who has notice of the agreement, 
cannot be enforced either as against the ship or 
its proceeds. — McCalmont v, Rankin (1852), 
2 De G. M. & G. 403 ; 22 L. J. Ch. 554 ; 20 
L. T. O. S. 1 ; 42 E. R. 928, L. C. 

Annotations : — Consd. Armstrong v. Armstrong (No. 2) 

(1855), 21 Beav. 78. Apld. Coombes v. Mansfield (1855), 

3 Drew. 193. Refd. Duncan v. Tindall (1853), 13 C. B. 

258 ; Liverpool Borough Bank v. Turner (1860), 1 John. 

& H. 159. 

352. Notice after contract but before 

purchase price paid.] — The managing owner of a 
ship contracted to sell sliares of which he was 
registered owner to other i)art owners who were 
to apply the purcliase money in discharging the 
vendor’s debt to the sliip <fe pay the balance to 
the vendor. The shares were forthwith trans- 
ferred to the purchasers by registered bill of sale. 
After the contract & transfer, but before the 
purchase-money was paid pr applied the pur- 
chasers received notice of an unregistered mtge. 
prior in date to the contract. In an action by 
the mtgees. to stop the entire purchase -money ; — 
Held: as 1894 Act, s. 56, enabled the vendor as 
registered owner not only “ absolutely to dispose ” 
of the shares but also “ to give effectual receipts ” 
for the purchase-money, it enabled him to enter 
into a valid contract as to the application of the 
purchase money & therefore the purchaser’s 
contractual right to apply part of the purchase 
money in discharge of the vendor’s debt to the 
ship, a right in wliich as part owners they were 
pecuniarily interested took precedence over the 
prior um'egistered mtge. — Barclay & Co., I^td. v, 
Poole, [1907] 2 Ch. 284; 76 L. J. Ch. 488; 
97 L. T. 632 ; 10 Asp. M. I.. C. 574. 

353. Previous purchase without registered 

title.] — Where a part owner of a ship institutes a 
suit against the ship claiming as against his co- 
owner an account & a sale of the ship, a mtgee. 
holding a mtge., which could not be satisfied, by 
a sale of the ship, is entitled, on intervening, in 
the suit, to a release of the ship & to his costs 
from the time of his claiming the release. 

A shipowner sold certain shares in a ship & the 
purchaser having neglected to register the sale, 
subsequently mortgaged the whole ship to a 
third person, who had no knowledge of the 
previous sale, to secure a balance exceeding the 
value of the ship. The purchaser subsequently 
registered his shares, & then finding the mtge. 
registered, instituted a suit against the ship 
claiming as against his co-owner an account & 
the sale of the ship. The mtgee. intervened & 
claimed the release of the ship & damages & costs 
for its detention : — Held : the mtgee. was entitled 


PART II. SECT. 8, BUB-SECT. 8.— 
K. (b) vUi. 

848 i. Whether morigaoee entitled to 
priority .} — Buas r. Black (1856), 
18 Dam. (Gt. of SesR.) 1226 ; 28 Be. 
Jut. 622.— scot. 

p. Pwchaser wUhovt notice — 

— FraudiiUnt fitting in by mortgagee of 
mortgage in blank ,] — Stewart v. Boak 
(1881)7 R. E. D. 467.— CAN. 


851 i. Unregistered mortgage .] — 

The bond fide purchaser of a ship, with 
a legal title according to Merchant 
Shipping Act, 1854, is not bound by 
notice of a prior unregistered mtge. — 
De Wolpv. Carvill( 1864), 10 N. B. K. 
(6 All.) 299.— CAN. 

q. Registered mortgage.] — The 

purchaser of a merchant vessel at a 
judicial sale has no right of property 


as against a previous transferee, whose 
deed, by wav of mtgo., had boon 
regularly registered at the custom 
house & endorsed on the back of the 
registrar’s certificate. — Hamilton v. 
Kelly (1872), 3 it. L. O. S. 664; 16 
L. C. J. 320.— CAN. 

r. .1— The Jbannotte v, 

Tremblay (1889), 16 U. L. O. S. 115.—' 

CAN. 
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to the release of the ship & to costs from the time 
pltf. became aware of the mtgee.’s claim. — The 
Eastern Belle (1875), 33 L. T. 214 ; 3 App. 
M. L. 0. 19. 

L, Dealings with Mortgagee's Interest. 

See 1894 Act, ss. 37, 38. 

354. Deposit of title deeds by mortgagee — 
Bankruptcy of mortgagees — ^Rlght of party holding 
deeds.] — ^P. & P. the registered mtgees. of a ship, 
deposited the instruments of mtge. which were 
duly registered with L. to secure a debt, but no 
transfer was executed or registered : — Held : the 
indorsement being necessary to the statutory 
form of transfer, the deposit of tlie instruments 
took them out of the order, & disposition of 
bkpt., & L. was equitable mtgee. of the ships. — 
Lacon V. Liffen (1862), 4 Giff. 75 ; 1 New Rep. 
44 ; 32 L. J. Ch. 25 ; 7 L. T. 411 ; 9 Jur. N. S. 
13 ; 11 W. R. 135 ; 1 Mar. L. O. 262 ; 66 E. R. 
626 ; on appeal (1863), 32 L. J. Ch. 315, L. C. 
Amwtations : — Mentd. Iff Niir.se, Ex p. Foxlcy (1808), 17 

h. T. 623 ; Martin v. Willyains (1869), 20 L. T. 350. 

355. Sale by Ucltatlon.] — Chasteauneuf v. 
Capeyeon, No. 363, 2)08t. 

M. Discharge of Mortgage. 

See 1894 Act, s. 32. 

356. Presumption against discharge.] — The 

Ringdove, No. 175, ante. 

357. Entry In register of mortgages — Erasure 
by registrar.] — C hasteauneuf v . Capeyron, No. 
363, post. 

35g, Improperly made — Power of court to 

expunge.] — ^P.rond v. Broomhall, No. 98, ante. 

359. Indorsement of discharge on mortgage 
deed — By mistake — Rectification.] — A British ship 
was mortgaged by an instrument tliat was in the 
form i)rcscribed by Merchant Shipping Act, 1854 
(c.‘ 104), & was duly registered. The mtgor. died 
intestate, & the mtgees. sold the ship under their 
power of sale, & executed a bill of sale to the pur- 
chaser. By mistake, a receipt for the pa^unent of 
the mtge. money was indorsed on the mtge. & 
si^ed by the mtgee. & produced to the registrar of 
shipping who I'ecorded the same. Afterwards 
the bill of sale was produced to the registrar, who 
refused to register it, upon the gi'ound that the 
proiierty in the ship had vested in the representa- 
tives of the mtgor. In order to complete the 
title of the purchaser a suit in rem was instituted 
on behalf of the mtgee. & purchaser, & in such 
suit the ct. held it had jurisdiction to grant a 
decree declaring that the purchaser was entitled 
to possession of the ship.- — The Rose (1873), 
L. R. 4 A. & E. 6 ; 42 L. J. Adm. 11 ; 28 E. T. 
291 ; 21 W. R. 511 ; 1 Asp. M. L. C. 567. 


Sub-sect. 4. — Prohibition of Transfer. 

360. Jurisdiction to prohibit — Probate Division.] 
— The Ct. of Probate, as a division of the High Ct. 
of Justice, has vested in it the jurisdiction formerly 
exercised by the High Ct. of Ch., & therefore may, 
under Merchant Shipping Act, 1854 (c. 104), s. 65, 
direct an order to issue prohibiting the dealing in 
any share of a ship for a time & on conditions to 
be named therein, & the registrar of shipping, on 
bemg served with such order or an official copy 
thereof, must obey the same. — Nicholas v. 
Br^achis (1875), 1 P. D. 72 ; 45 L. J. P. 45 ; 24 


361. Restrain by Injunction — Pending deter- 
mination of Rghts at trial.] — Between the date of 
a bill of sale of shares of a ship & the entry of the 
transfer on the register the purchaser had notice 
that the vendor, though the shares were registered 
in his name, was a trustee. The case presenting 
a primd facie appearance of fraud, the ct. granted 
an injunction to restrain the purchaser from 
dealing with the shares or indorsing the transfer 
on the certificate of registry, so as to insure the 
effective determination of the questions at the 
hearing. — Armstrong v. Armstrong (1854), 21 
Beav. 71 ; 2 W. R. 678 ; 52 E. R. 785 ; subse- 
quent proceedings (1855), 21 Beav. 78. 

Anm)lalion : — Consd. Coombes v. Mansfield (1855), 3 Drew. 

193. 


Sub-sect. 5. — Certificates of Mortgage 
AND Sale. 

Sec 1894 Act, ss. 39-46. 

362. Certificate of sale — Exercise of power not 
In conformity with directions In certificate — Con- 
sideration less than minimum price.] — Under Mer- 
chant Shipping Act, 1854 (c, 104), the registry of a 
bill of sale, which, though purporting to be valid, 
so that the registrar has no alternative but to 
register it, is in fact invalid, & gives no title, even 
at law, to the person thereby registered as sole 
owner of the ship. 

Therefore, where a bill of sale, though executed 
by t-he person named for that purpose by pltf., 
the then owner of the ship, & purporting in all 
other respects to be made in conformity with the 
certificate of sale, was, in fact, made for less than 
the minimum price specified in the certificate, A 
the ship was registered in the name of the pur- 
chaser as sole owner : — Held : the registry was 
void, & the ship having been sold by arrangement 
pending the suit, pltf. was entitled to the net 
proceeds of the sale. — Orr v. Dickinson (1859), 
John. 1 ; 28 L. J. Ch. 516 ; 34 L. T. O. 8. 5 ; 
5 Jur. N. S. 672 ; 70 E. R. 315. 

AnjwUUion : — Reid. Michael t\ Fripp (1868), L. H. 7 Eq. 95. 


Sub-sect. 6. — Transmission of Title. 

See 1894 Act, ss. 27, 28, 55. 

363. What amounts to transmission — Sale by 
iicitatlon without conveyance by bill of sale.] — 
The transfer of a British ship is governed by the 
express jirovisions of Merchant Shipping Acts, 
which make a clear distinction between the legal 
estate & mere beneficial interests therein : — Held : 
(1) a sale by licitation of a British ship, or of a 
share therein, without a conveyance by bill of 
sale did not create such an interest in the pur- 
cliasers as rendered it compulsory on the Registrar, 
under Merchant Shipping Act, 1854 (c. 104), to 
register them as owners, & the registrar was right 
in refusing so to do, & to erase from his books 
the inscriptions contained in the register against 
the ship in the names of the mtgees. ; (2) a pur- 
chaser under a judicial sale, of a beneficial interest 
in a British ship, is not entitled to be registered as 
owner of it. There is no provision in Merchant 
Shipping Acts which authorises the re^trar to 
erase entries of mtges. In case of their having 
been duly discharged, an entry to that effect may 
be made under Meixihant Shipping Act, 1854 
(c. 104), 8. 68. — Chasteauneuf v. Capeyron 


PART II. SECT. 3, SUB-SECT. 5. 

t. Sufficiency of morigaae--JdcniUy of wwel.]— Sherwood & Jones v. Coleman (1850), 6 U. C. R. 614. — CAN. 
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Sect 3 . — Tramfer and transmission of property in 
ships: Sub-sect. 6, Sect 4: Sub-sects. 1 <fc 2.] 

(1882). 7 App. Ca«. 127 ; 51 L. J. P. 0. 37 ; 46 
L. T. 65 ; 4 Asp. M. L. O. 489, P. C. 

364. Transmission by Incapacitated person — 
Infant — ^Power of guardian to sell.] — The guardian 
of a registered iidant owner of a ship has no power 
under Merchant Shipping Act, 1864 (c. 104), s. 99, 
to sell or mortgage the ship on behalf of the infant. 
— ^HDchael V. p5ipp (1868), L. R. 7 Eq. 95 ; 38 
L. J. Ch. 29 ; 19 L. T. 257 ; 17 W. R. 23 ; 3 Mar. 
L. C. 162. 

365. Alien — Power of court to approve 

particular sale.] — Under Merchant Shipping Act, 
1854 (c. 104), ss. 62-64, the ct. will order a 
partic^ar sale to be carried out, instead of making 
an order for sale generally, if that course is shown 
to be preferable. — T he Santon (1878), 26 W. R. 
810. 


Sect. 4.— UABHITY OF REGISTERED OWNER. 

Sub-sect. 1. — In General. 

See 1894 Act, ss. 58, 695. 

366. Liability confined to legal acts of agents.] — 
Mitchell v, Glennie, No. 374, post. 

367. For necessaries to ship — After disposal of 
Interest.] — Young v. Brander, No. ’42, a7ttc. 

368. Stores.] — Proof of bhe execution 

of a bin of sale of a ship, to deft, is not evidence to 
charge him as an owner with stores furnished to 
the ship, without showing his assent to such sale. 
Neither is the register of the ship, naming him as a 
part owner, made by & upon the oaths of others, 
primd facie evidence to charge him as owner, 
without his assent or adoption. — Tinkler v. 
Walpole (1811), 14 East, 226 ; 104 E. R. 587. 
Annotation : — Retd. Pirie v. Anderson (1812), 4 Taunt. 652. 

369. Repairs.] — A^ere there were 

two joint owners of a ship, & one by private agree- 
ment parted with all liis interest in his share to the 
other, to be paid for by bills at different dates, 
but kept Ids name on the register, by way of 
collateral security for the payment of the bills ; — 
Held : he was liable for repairs done to the ship 
subsequent to such agreement, although he had 
never afterwards interfered in the concerns or 
management of the ship. 

The register is legal evidence of ownership 
(Abbott, C.J.). — Dowson v. Leake A I^ngster 
(1822), Dow. & Ry. N. P. 52. 

Annotations: — Distd. Jennings v. OrifQths (1824), Ky. & M. 

42. Consd. Frost v. Oliver (1853), 2 E. & B. 301. Befd. 

Carling v. Robertson (1844), 7 Man. & G. 336. 

370. .] — The registered owner of 

a ship is not liable for repairs, unless actually done 
upon his credit. Legal ownership is primd facie 
evidence of liability, which may be rebutted by 
proof of the beneficial interest havii^ been parted 
with, & of the legal owner’s having ceased to 
interfere with the management of the ship. — 


Jennings v. Griffiths (1824), Ry. & M. 42 ; 171 
E. R. 937, N. P. 

Annotations .-—Am* Cox v. Reid (1824), Ry. & M. 190: 

(iurllng V, Robertson (1844), 7 Man. & G. 336. Distd. 

Frost r. Oliver (1853), 2 E. & B. 301. Consd. Hlbbs v, 

Ross (1860), L. R. 1 Q. B. 534. 

371. .] — In order to charge a 

party by reason of his name appearing on a ship s 
remster as a part owner, for repairs done to the 
ship, it must distinctly appear that they were done 
upon his credit, & that the order for them was 
given with his authority express or implied. 

Deft., part owner of a ship, by an agreement 
made in June 1840, contracted for the sale of her 
interest therein to one V., & received the price by 
bill at six months, dated July 13, drawn by V. 
on one B., who was also a part owner, & who acted 
as ship’s husband. By arrangement between V. 
& B. the bill of sale, which was dated Aug. 18, was 
made to B., ^ whom tlie acceptance was after- 
wai*ds paid. The jury having found that the bill 
of sale was ho7id fide executed in pursuance of the 
prior contract : — Held : deft, was not responsible 
for repairs done to tlie ship upon the order of B. 
between .Tune 11 A Aug. 5 . — Curling v. Robert- 
son (1844), 7 Man. A G. 336 ; 8 Scott, N. R. 12 ; 
13 L. J. C. P. 137 ; 3 L. T. O. 8. 56 ; 135 E. R. 
141. 

Annoiaiion : — Apld. Brodlo v. Ilowurd (1855), 17 C. B. 

109. 

372. Supply on personal credit of 

vendor.] — The sole registiu*ed owner of a ship gave 
orders for materials to be furnished A work to 
be done for the repairs of it ; but before all the 
articles were delivered on board, he conveyed the 
vessel, with all its furniture, to another by a bill of 
sale, wliich was duly registered : — Held : (1 ) the 
vendee was not liable for any of the goods furnished 
before the legal title was conveyed to him A regis- 
tered in the manner prescribed by Registry Acts ; 
whatever equitable agrf^ement might have existed 
before between him A the vendor for the convey- 
ance of the whole or a share of the ship, which was 
unknown to the tradesmen ; (2 ) nor was th() vendee 
evc3n liable for any of the goods delivered on board 
after the sale to him, by vii*tue of the previous 
orders of the vendor, to wliom the ci-tjdit was 
personally given ; (3) the vendee was liable for 
articles wliieh were ordered by the captain for the 
use of the vessel after the legal title was transferred 
to liim. — Trkwhella v. Rowe (1809), 11 East, 
435 ; 103 E. R. 1072. 

Annotations: — Gencralli/, Reid. Harrington v. Fry (1824), 

1 C. & P. 289; FroHt r. Oliver (1853), 2 E. & B. 301. 

Mentd. Clarke v. Fell (1833), 4 B. & Ad. 404. 

373. .] — Baker v. Buckle, No. 

283, ante. 

Supply on order of master.] — See 

Part IV., Sect. 2, sub-sect. 2, B., post. 

374. Ordered by supercargo — Ship aban- 

doned to underwriters.] — (1) The owner of a ship 
is liable for stores A necessaries supplied by the 
order of the supercargo, after the detention A 
liberation of the vessel by a foreign power, altnough 


PART II. SECrr. 4, SUB-SECT. 1. 

u. General rvle,^ — The registered 
owner of a vessel is not liable for the 
n^llgence of the master, unless he has 
been appointed by such owner, or is 
acting for him as his servant or agent 
in the navigation of the vessel. — 
Newbury D. Younq (1872), 14 N. B. 11. 
(1 Pug.) 148.— CAN. 

867 i. For necessaries to ship — After 
disposal of interest .] — Gaudet v. Fitz- 
gerald (P. E. I.), 11926] 1 D. L. R. 
426.— CAN. 

a. Owner not interfering 

with management ,] — ^Where action was 


brought against defts., as registered 
owners of a vessel, for the value of 
wood supplied for the use of the vessel, 
& defts. pleaded that, though they 
were the registered owners, they had 
no interest, A had in no way con- 
tracted for the wood in question ; that 
the vessel was being run by another 
for his own use A benefit, A that such 
party alone was liable : — Held : the 
registry of ownership did not deter- 
mine the liability in such cases A the 
owner having sold to the party who 
was running the vessel, he was the 
person against whom action should 
have been brought, — Morgan v. 


Forsvtii (1859), 3 L. 0. J. 98 ; 9 
L. O. It. 225.— CAN. 

b. Jtepair.] — WiLUAMS v. 

Wood A Dixon (1859), 9 N. B. R. 
(4 AU.) 362.— CAN. 

0 . .] — The registered 

owner of a vessel is not liable for the 
expense of repairs put upon her, 
umess the work was done upon his 
credit, A by his authority express or 
implied. — Thompson r. Hughes (1834), 
N. B. Dig. 717.— CAN. 

d. .]— The legal, Lc.. the 

registered owner of a ship is not liable 
to pay for repairs made or stores 
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the supplies are afforded after an abandonment 
by the owner to the underwriters ; & although 
the supplies are furnished for the purpose of en- 
abling the vessel to prosecute a second voyage in 
the prosecution of which she is seized by British 
officers & confiscated, yet the institution of pro- 
ceedings in the Admlty. Ot. by deft, to recover 
possession of the vessel, amounts to an adoption 
of the second voyage, & renders him liable for the 
amount. 

(2) The authority delegated by the owners only 
extended to the doing of that which could legally 
be done, & they are not bound by the illegal acts 
of their agents (Loud Eixenborough). — Mitchell 
v. Glennie (1816), 1 Stark. 230 ; 171 E. R. 456, 
N. P. 

375. Prima facie UabiUty— Rebuttal.] — 

Cox V, Reid, No. 1115, post. 

376. Owner not interfering with manage- 

ment — Repair.] — Jennings v. Griffiths, No. 
370, ante. 

377. .] — Fuller v. Grand 

(1865), 3 Mar. L. C. App. 69. 

378. Carried out under authority of stranger 

— Repair.] — Pltf. supplied new running rigging to 
the ship P., then lying in dock, on the order of T., 
who was on board & acting as her master. This 
new running rigging was necessary for her outfit. 
Deft, was registered as owner of the ship ; &> T. 
was registered as master. Pltf., about the time 
he supplied the goods, inspected the registt^r. 
Deft, afterwards sent the vessel on another 
voyage with a different captain aboard, & carrying 
with her all the rope which pltf. had sent for the 
running rigging, most of it worked up, but some 
not. Pltf. made out an invoice, debiting “ Cap- 
tain T. & the owners,” & demanded payment from 
deft., who denied his liability. Deft, proved, on 
the trial, that he had made an agreement to sell 
the ship to G., to bo employed as an emigrant 
ship, deft, to repair her, so as to be approved by 
the Emigi'ation (^omrs., & G. to pay the price out 
of the freight. T. was appointed master by G. ; 
& deft, never saw him or desired him to order 
anything for the ship, but there was evidence that 
T. was put on the register with deft.’s concurrence, 
& that, whilst T. was acting as master, deft, kept 
concurrent possession of the vessel, & executed 
some other repairs, & also paid the dock dues ; & 
that the new running rigging ought, under the 
agreement, to have been supplied by him, the 
Emigration Comrs. having condemm^d the old 
running rigging. Deft, not being satisfied as to 
payinent by G., & the agreement not being 
binding under Registration Acts, as it did not 
recite the certificate of registration, took exclusive 
possession of the vessel. On these facts the case 
was left to the jury, who found for pltf. : — Held : 
there was evidence, under these circumstances, to 
go to the jury that pltf. supplied the new running 
rigging on the credit of deft., & that deft, had 
given T. authority to pledge deft.’s credit for the 
rigging so supplied. 


The legal tjtle to a ship will furnish primd facie 
evidence that repairs are made under the authority 
Si for the benefit of the legal owner ; but, if it 
appear that they were made under the authority 
Si for the benefit of another, the l^al owner will 
not be answerable (Wightman, J.). — ^Prost v. 
Oliver (1853), 2 E. &. B. 301 ; 1 C. L. R. 1003 ; 
22 L. J. Q. B. 353 ; 21 L. T. O. S. 193 ; 18 Jur. 
166; 118 E. R. 780. 

Annotations : — Distd. Mackenale v. Pooley (1856), 11 Exch. 

6.38. Apld. The Groat Kastem (1868), L. R. 2 A. & E. 

88. Reid. Myers v. Willis (1856), 18 C. B. 886 ; Pearson 

V. Nell (1865), 6 Now Rep. 304 ; Hlbbs v. Ross (186^, 

L. U. 1 Q. B. 534 ; Tbo Troubadour (1866). L. R. 1 A. & E. 

302. 

379. Repair — Whether credit given ques- 

tion of fact.] — In an action for repairs done to a 
ship, it is entirely a question for the jury whether 
those repairs were done on the credit of the 
registered owner, or of a person holdhig the ship 
at the time under a charterparty still running. — 
Tebbutt V. Strakeu (1847), 10 L. T. O. S. 132. 

380. .] — The mere fact of a man’s 

being registered as a part owner of a ship, under an 
absolute bill of sale, which is shown aliuride to have 
been given only as a sticurity for advances, does 
not give his co-owner, or the master, appointed by 
his co-owner, authority to pledge his credit for 
necessary repairs. — IIackwood v. Lyall (1855), 
17 C. B. 124 ; 25 L. J. C. P. 44, n ; 2 Jur. N. S. 
44, n. ; 139 E. R. 1015. 

Annotation: — Reid. Hlbbs v. Ross (1866), 35 L. J. Q. B. 

193. 

381. For negligence of employee — Shipkeeper.] 

—A 'ship was laid up in a public dock for the 
winter, under the care of a shipkeeper ; pltf. 
being lawfully on board suffered injury from the 
negligence of the persons in charge of the ship. 
Si brought an action against deft. At the trial 
there was no evidence by whom the shipkeeper 
was appointed, & the only evidence to fix deft, 
with liability was the ship’s register, on which 
his name appeai‘ed as owner : — Held : the register 
was primd facie evidence for the jury, from which 
they might draw the inference that the persons in 
charge of the ship were employed by deft. — Hibbs 
I’. Ross (1866), L. R. 1 Q. B. 534 ; 7 B. & S. 655 ; 
35 L. J. Q. B. 193 ; 15 L. T. 67 ; 30 .T. P. 613 ; 12 
Jur. N. H. 812 ; 14 W. R. 914 ; 2 Mar. L. C. 397. 
Annotations : — Reid. The Troubadour (1866), L. R. 1 

A. & E. 302 ; Meiklereid v. West (187(1), 34 L. T. 353 ; 

River Wear Comrs. r. Adamson (1877), 2 App. Cas. 743. 

Master & crew.j — See Pm’t IV., Sect. 1, sub- 
sect. 3, post. 

For acts of managing owner or ship’s husband.]— 

Sec Sect. 6, sub-sect. 5, post. 

Liability of part owners.] — See Sect. 5, sub- 
sect. 3, A., pos/. 


Sub-sect. 2.— While Ship Chartered. 

382. Charter made by owner — Liability on con- 
tract made by master — Allotment note given to wife 
of seaman.] — Merchant Shipping Act, 1854 (c. 104), 


Jj^iilshed under the authority & for 
boiieflt of another person. — Lauv 
Hamilton (Owners) v. Pope (1823), 1 
Nfld. L. R. 325.— NFLD, 


** J^Qcs of seamen — Debt tn- 
before acquisition of interest.}^ 
Where action was brought against the 
registered owner of a vessm for the 
of a seaman, & deft, pleaded 
that though owner at the institution 
or the Mtion he was not owner at the 
time the debt was incurred ; — Held : 
there wu no such dlstinotion in the 
& he was nevertheless liable. — 
Warner (i860), 5 h. C. J. 120 ; 
11 L. C. R. 116.— OArf. 


f. For goods supplied — Before ac- 
quisition of ifUereM.] — Where one 
brought an action against the registered 
owners of a certain vessel for the value 
of goods supplied before they became 
such owners, not on the order of defts., 
but on the order of one G., between 
whom & defts. no relation of arcney 
was proved : — Held : pltf. could not 
recover. — Nelson v. wiqle (1883), 
8 O. R. 82.— CAN. 

For advances — Real owner 
.] — The real owner, although not 
r^st^d, of a vessel subjeot to regis- 
tration, is alone liable for advances 
made to this vessel : & the outfitter 


has no reoourse against the vendor, 
although this latter, by the Custom 
House registers, appears to bo still the 
owner of the vessel. — Hudson v. 
Tremblay (1887), 13 Q. L. R. 124.— 


PART II. SECT. 4, SUB-SECT. 2. 

h. LiohUity for necessaries — Where 
express agreeinent .\ — The mere owner 
of a ohartered boat is not liable 
for supplies furnished to the person 
ohartering. or at the request of his 
agents, uiuess he is so liable by express 
agreement between himself & the 
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Shipping and Navigation. 


Sect, 4 . — Liability of registered oumer: Svb-sect, 2. 

Sed, 5; Svh-eects, 1 2, ^.] 

s. 169, enacts that the wife or father or any seaman in 
whose favour an allotment note of part of the wages 
of such seaman is made, may sue for & recover the 
sums allotted from the owner or any agent who 
has authorised the drawing of the note. M. was 
the re^stered owner of a ship which he demised 
by a time charterparty to H., who appointed the 
master & crew, paid their wages, & had the whole 
control of the sliip. The master gave an allotment 
note in favom* of W., wife of one of the seamen. 
Several instalments were paid by H. upon this 
note, but he afterwards got into difficulties. W. 
thereupon took proceedings against M. under the 
above sect, as being the owner : — Held : having 
parted with all control over the ship, & not having 
been any party to the making of the allotment 
note, he was not “ owner ” within the sect. — 
Meiklereid V. West (1876), 1 Q. B. D. 428 ; 45 
L. J. M. C. 91 ; 34 L. T. 353 ; 40 J. P. 708 ; 24 
W. R. 703 ; 3 Asp. M. L. C. 129. 
Anmmio^:^eQrugi,n\ighes r. Sutherland (1881), 7 
Q. B. D. 160. Eefd. Dlttmar i>. Ship V 693 (1908), 78 

NO. 66ffl0d8j i/c.’'l26f°“ H»PP» 

383. — BUI of lading.] — (1) Where the 

owner of a ship, registered as managing owner 
under the 39 & 40 Viet. c. 80, s. 36, chartered her 
under a charterparty, according to wliich the 
charterers were to provide & pay for all pro- 
visions, the wages of the captain, officers, engi- 
neers, firemen, & crew, & to meet all other charges 
whatsoever, except the insurance of the vessel &; 
the cost of maintaining her in an efficient con- 
ation, shippers under bills of lading which were 
signed by the captain or the agents of the char- 
terers, & did not refer to the charterparty : — Held : 
to have no claim against the owner for loss of the 
ca^o in consequence of the unseaworthiness of the 
ship, inasmuch as the owner had divested himself 
of all control over the ship during the currency of 
the charter, & neither the captain nor the char- 
terer’s agent had authority to bind him by signing 
the bills of lading. 

(2) The register under 39 & 40 Viet. c. 80, is 
only primd fade evidence of ownership, & its 
statutory effect may be displaced by proof of 
what the facts really are, — ^B aumwoll Manu- 
PACTUR Von Carl Scheibler v, Furness, [1893] 
A. C. 8 ; 62 L. J. Q. B. 201 ; 68 L. T. 1 ; 9 T. L. R. 
71 ; 7 Asp. M. L. 0. 263 ; sub nom, Scheibler v, 
Furness, 1 R. 59, H. L. 

Annotations :—As to (1) COnsd. Associated Portland Cement 
M^ufacturers (1910), Ltd. v. Ashton, 11916] 2 K, B. 1. 

Blanche, The Hopper No. 66, 
4% 5* ^ Batt. Barraclouifh t>. Brown 

USSfl' i* * Manchester Trust v. Furness, 

r}S?n] ? CfeneraUy, Reid. Kish v. Taylor, 

[1912] A. C. 604. Mentd. Rowland & Marwood’s S.S. 
Co. V, Nllson (1897), 13 T. L. R. 459. 

384. Effect of clause making 

muter agent of charterers.] — ^A charterparty con- 
tamed a proviso that the captain & crew, although 
appointed & paid by the owners, shoidd be the 
servants of the charterers, & that in signing bills 
of ladmg the captain should only do as the agent of 
the charterers, & that the charterers would in- 
^mnffy the owners against all liabilities arising 
from the captain signing the bills of lading. The 
captam signed bills of lading in the ordinary form 


i for goods to be delivered to the holders of the bills 
of lading, they paying freight & other conditions 
as per charterparty. The goods were misdelivered, 
& an action was brought by the holders of the bills 
of lading against the shipowners for the loss : — 
Held : (1 ) the special clause in the charterparty 
was binding only between the owners &> the 
charterers, & did not affect the liability of the owners 
to the holders of the bills of lading, who were 
entitled to consider the captain as the agent of the 
ownere; (2) the reference to the charterparty in 
the bills of lading did not give the holders con- 
structive notice of the contents of the charter- 
party, the equitable doctrine of constructive 
notice of contents of documents not being appli- 
cable to mercantile transactions. — Manchester 
Trust v. Furness, [1895] 2 Q. B. 539 ; 73 L. T. 
110; 44 W. R. 178; 8 Asp. M. L. C. 67; 1 Com. 
Cas. 39 ; 14 R. 739, C. A. ; sab nom. Manchester 
Trust, Ltd. p. Turner, Withy & Co., Ltd., 64 
L. J. Q. B. 760 ; 11 T. L. R. 630, C. A. 

Annotations : — As to (2) Apld. The Draupuer, [1909] P. 
219: Greer v. Downs Supply Co., [1927] 2 K. B. 28. 
Rm. Molyneux v, Hawtrey, [1903] 2 K. B. 487 ; Lloyds 
Bank v. Swiss Bankyereln, Union of London & Smith’s 
Bank v. Swiss Bankvereln (1913), 108 L. T. 143. 
Oenerally^ Reid. Diederichsen v. Farquharsoii, [1808] 

1 y. B. 160 ; Howden tj. Nutfleld S.S. Co. (1898), 14 
T. L. R. 172 ; East Yorkshire S.S. Co. v. Hancock (1900), 
5 Com. Cas. 266 ; The Northumbria (1906), 95 L. T. 
618 ; Roderiaktiosolskabet Superior v, Dewar & Webb 
(1909), 101 L. T. 371 ; Associated Portland Cement 
Manufoctmers (1910), Ltd. v. Ashtop, [1915] 2 K. B. 1 ; 
Hogarth .Shipping Co. r. Blyth, Greene, Jourdain, [1917] 

2 K. B. 63 i. 

385. Effect of reference to 

charterparty In bill of lading.] — Manchester 
Trust v. Furness, No. 384, aaie , 

386. Charter made by master — Master employed 
on system of thirds — Liability for negligence of 
master.] — ^A sloop was navigated under a verbal 
agreement between A, the “ managing owner ” 
registered according to 38 & 39 Viet. c. 88, & B. 
the captain by which, on condition that A. should 
have one-third of the net profits, accounts of 
which were to be rendered to him by B. from time 
to time. B. was at liberty to go to any port, & 
t^e or refuse any cargo he chose, & was also to 
hire & pay the crew & supply the stores, A. 
having no control over the vessel. While dis- 
charging cargo under a charter made by B. “ for 
& on behalf of the owner,” the vessel, through the 
negligence of B., broke loose from her moorings 
& damaged the wharf of pltf., who brought an 
action against A. & B . — Held : the agreement did 
not amount to a demise of the vessel, & whatever 
was the precise relationship thereby created be- 
tween defts. inter se A. was responsible to the 
public for the negligence of B., &; therefore both 
were liable in the action. — Steel p. Lester & 
Lileb (1877), 3 C. P. D. 121 ; 47 L. J. Q. B. 43 ; 
37 L. T. 642 ; 26 W. R. 212 ; 3 Asp. M. L. C. 537. 
Annotations : — Apprvd. Aseoclatod Portland Cement Manu 

facturerH (1910), Ltd. v. Ashton. [1915] 2 K. B. 1. Re!d. 
Baumvoll Manufactur von Scheibler v. Gilohrest, [1892] 
1 Q. B. 263 ; Boon v. Quance (1909), 102 L. T. 4431 

387. Liability lor loss of cargo 

through unseaworthiness.]— Pltfs. chartered a 
barge, the Myrtley for the carriage of a cargo of 
cement, which was lost thrdligh the sinking of the 
barge consequent upon her unseaworthiness. 
The barge was being worked on. the system of 
“ thirds,” under which the master, C., took two- 


charterer.— L yman V. Bank op Uppe 
Canada (1852), 8 U. C. R. 354.— CAl 

k. — ; — Where owners parting tail 
Ppssese^ <& control o/«ftip.}— T he Sa 
Hino ypas. V, S.S. Paul Beau (1906), 
Hong Kong L. R. 71.— HONG KONG. 


L Charter mode by transportation 


company — LiabUUy of master db owners 
on contracts of affreightment.] — The 
oharteriiig of a ship with its oo. for a 
particular voyage by a transportation 
CO. does not relieve the owners & master 
from liability upon contracts of 
a^ightment during such voyage, 
where the exoluaive control Sc navl^- 


tlon of the ship are left with the master, 
mariners, & other servants of the owners, 
& the contract has been made with 
them only. — O lenooil S.S. Co. p. 
PlLKlNGTON, GLENGOIL S.S. CO. V. 
Ferguson (1897), 28 8 . C. R. 146.— 
CAN. 
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thirds of the gross freights, paying thereout the 
mate, crew, cost of provisions, & the expenses of 
the voyage, & handing over one-third of the gross 
freights, less harbour & towage dues & brokerage, 
to deft., the owner, who provided the barge & 
paid for her upkeep. Neither the charterparty 
nor the bill of lading contained any reference to 
the owner. 0., described only as “of the good 
ship the Myrtle,^' signed the charterparty, but not 
as “ master “ or “ for the owner,” & in the bill of 
lading, which he signed as C., he was referred to 
as “the master of the ship.” In an action by 
pltfs. against deft, to recover the amount of the 
lost cargo, deft, denied liability on the ground that 
the contract was with the master, & that there 
was nothing to show that he was agent of, or 
servant for, an undisclosed principal. It appeared 
from the evidence that C. usually arranged the 
chartering ; that he was appointed by deft, to 
work & sail the ship ; & that he was not dismis- 
sible during the continuance of the voyage except 
for grave misconduct : — Held : upon the true 
inference to be drawn from th<i facts as proved, 
there was no demise or bailment of the ship to the 
master ; & he managed & sailed the ship for the 
joint benefit of himself & tlie owner wliose servant 
or agent he was ; & the owner was liable on the 
contract. — Associated Portland Cement Manu- 
facturers (1910), Ltd. v, Ashton, [1915] 2 
K. B. 1 ; 84 L. J. K. B. 519 ; 112 L. T. 48(5 ; 13 
Asp. M. L. C. 40 ; 20 Com. Cas. 1(55, C. A. 


Sect. 5.— CO-OWNERSHIP. 

Hub-sect. 1.— In General. 

388. What constitutes co-ownership — Necessity 
for registration as part owner.] — In a ct. of the law 

of nations a person may be considered a part 
owner of a privateer, though his name has never 
been inserted in the bill of sale or ship’s I’egister ; 
& the representative of a person so deemed a 
part owner is responsible for costs damages 
decreed against the owners generally, though the 
party of whom he is the representative was not 
liimself the wrongdoer. — T he Nostra Hignora de 
L os Dolores (1813), 1 Dods. 290 ; 1(55 E. K, 1315. 
Annotations: — Refd. The Girolamo (18.34), 3 Hag:. Adin. 

169; The Zolverein (1856), 2 Jur. N. S. 429 ; U. r. 

Keyu (1876), 2 Ex. D. 63. 

389. Registration in different registers.] — 

Campbell v, Stein, No. 502, post 

390. Purchase by partner for himself — 

Out of partnership assets.] — A ship was purchased 
by a partner for himself, but was paid for out of tlie 
partnership assets. The firm became bkpt. ; — 
Held : the firm had no int-crest in the ship, or any 
lien on it, for the amount of the purchase-money. — 
Walton v. Butler (18(51), 29 Beav. 428 ; 54 
E. R. 093. 

Annotation .-—Reid. Hancock r. Heaton (1874), 30 L. T. .'>92. 

391. Right to hold shares Jointly.] — Philp’s 
Case, No. 45, ante. 

392. Criminal liability of part owner — Destruc- 
tion of ship — Presumption of prejudice to co- 
owners.]— P hilp’s Case, No. 46, ante. 

392a. Trover for part share.] — W atson v. King, 
No. 109a, ante. 

393. Right of part owner to mortgage shares.] — 
The Royal Arch, No. 1230, post. 

Effect of bankruptcy of ^rt owner.] — See 


Bankruptcy, Vol. IV., pp. 429, 437, Nos. 
3874-3876, 39^2. 

Assessment for income tax .] — See Income Tax, 
Vol. XXVIII., p. 39, Nos. 205, 206. 


Hub-sect. 2. — Relation of Part Owners inter 

SE. 

A. In General. 

394. Tenants in common.] — Part owners of a 
ship are tenants in common, not joint tenants. 
No lien therefore on the share of one, a bkpt. 
having been also managing owner, for outfit, 
freight, etc., due to the others. — Ex p. YoUNG 
(1813), 2 Ves. & B. 242 ; 2 Rose, 78, n. ; 35 E. R. 
311, L. C. 

Annotations: — Apld. Holderness v. ShackelH (1828), Dan. 

& LI. 203 ; lie Drury & Hudson, Ex p. Leslie (1833), 

3 L. J. Bey. 4. Consd. Green v. Briggrs (1848), 6 Hare, 

39.5. Reid. lUchardsou v. Bunk of England (1838), 

2 Jur. 911 ; lie Leslie. Leslie r. French (1883), 23 Ch. D. 

552 ; The Vlndobala (1887), 13 P. D. 42. 

396. .] — The owners of a ship arc not 

interested in it as joint tenants, but as tenants in 
common ; upon a bkpey., therefore, bkpt.’s 
share passes to creditors under bkpey., without 
being liable specifically to the claims of the other 
part owners, in respect of their disbursements & 
liabilities for the ship. — lie Nicholson, Ex p, 
Harrison (1814), 2 Rose, 7(5, L. C. 

Annotations Eeid. lie Drury & Hudson, Ex p. Leslie 

(1833), 3 1j. j. Bey. 4 ; Grt>cn v, Briggs 0848), 6 Hare, 

395 ; lie Leslie, Leslie v. French (1883), 23 Ch. D. 552 ; 

The* Vlndobala (1887), 13 P. D. 42. 

396. .] — ^An action is maintainable by a 

ship’s husband, who is also part owner, against 
one of several other part owners, for his proportion 
of outfit, although there was no express promise ; 
part owners of ships being tenants in common, & 
not joint tenants, & each separately liable for his 
proportion of outfit. 

Where the dealings between the parties are on 
the footing of one part o^Mier having a larger 
share of the ship than appears by the register, 
such part owner is liable to the ship’s husband, in 
proportion of such larger share. 

A part owner of a ship is not necessarily a partner. 
— Helmr V. Smith (1831), 7 Bing. 709 ; 5 Moo. & 
P. 744, 9 L. J. O. S. C. P. 200 ; 131 E. R. 274. 
Annotations: — Consd. BobinKou r. Glcadow (1835), 2 Bing. 

N. C. 156. Apld. Green r. Briggs (1848), 6 Hare, 39.5. 

Consd. Brodie v. Howard (18.5.5), 17 C. B. 109. Refd. 

Sadler r. Nixon (1834), 5 B. & Ad. 936 ; Bolter v. Peplow 

(1850), 14 L. T. O. S. 466, 550. 

397. .] — He Drury &; Hudson, Ex p. 

Leslie, No. 425, post. 

398. .] — Green v. Briggs, No. 417, post. 

399. .] — If part ovmers of a ship are con- 

nected together so as to be considered partners, a 
payment made by one vnli revive a joint debt as 
against the other, &: will prevent the operation 
of Htat. Limitations, though the payment is made 
for the express purpose of so reviving the debt. 

A sliip’s husband cannot, without express 
authority, render the owners liable for the pre- 
miums paid in insuring the ship ; but slight 
evidence of recognition of the insurance by an 
owner will be sufficient to make him liable. 

Generally, part owners of a ship are not partners, 
but tenants in common (Coleridge, J.). — Grif- 
fiths V. Hicks (1850), 15 L. T. O. H. 349 ; subse- 
quent proceedings (1851), 10 L. T. O. S. 341. 


PART II. SECT. 6, SUB-SECT. 1. 
5** l^hat constittUes co-oumerahip 
aybscrrption to intended company 
Sylvester v. Mowaiq 
(1878). 28 C. P. 443.— CAN, 
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n. Power to mortgage ship.] — A 
part owner of a ship cannot hypothe- 
cate her heyond the extent of bis own 
Intel OBt in her without an authority 


from the other part owner to do so. 
— Bristowe Sc Bristowb v. Butler 
Sc Todridgk's Estate (Trustees) 
(1817), 1 Nfld. L. R. 19.— NFLD. 
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Sect, 5. — Co-oumership : Sub-sect 2, 2^. C.] 

400. Necessity lor Joinder of executors of 

deceased part owner-~-Sale of ship.]— The ct. re- 
fused a mandarnua to the officers of the customs to 
register a ship transferred by the survivor of two 
part owners, merchants, on the ground that the 
exors. of deceased part owner ought to have 
joined in the transfer. — R. v. Collector op 
Customs, Liverpool (1813), 2 M. & S. 223 ; 105 
E. R. 366. 

Annotation Refd. Buckley v. Barber (1851), 6 Exch. 164. 

401. Whether partners.] — Doddington v, 
Hallbt (1750), 1 Ves. Sen. 497 ; 27 E. R. 1165, 

L. C. 

Annotations: — Overd. Ex p. Young (1813), 2 Ves. & B. 
242. Apld. A.-G. V. Borrodallo (1814), 1 Price, 148. 
HJ*. Re Drury, Ex p. Leslie (1833), 3 L. J. Bey. 4; 
Green v. Briggs (1848), 6 Haro, 395. Consd. The Vindo- 
bala (1887), 13 P. D. 42. Refd. Sutherland v, I. R. 
Comrs. (1918), 12 Tax Cas. 63, 

402. .] — Ex p, Youn(1, No. 394, ante, 

403. .] — The ownership of trading vessels 

let to freight is a trade or concern in the nature 
of trade, within 46 Geo. 3, c. 65. The part 
owners of such ships are special partners. The 
ship’s husband or managing part owner is bound 
to make a joint return of the aggregate profits of 
the concern to the property tax. — ^A.-G. v, Borro- 
DAILE (1814), 1 Price, 148 ; 145 E. R. 1359. 

Annotation: — Apld. Farrell v, Sunderland S.S. Co. (1903). 
88 L. T. 741. 

404. .] — If the names of two partners in 

trade appear, among others, on the certificate of 
registry, as owners of a ship, Registry Acts do not 
prevent the showing how & in what proportions 
the several owners are respectively entitled, & 
though the partners may derive title under differ- 
ent conveyances, yet if their shares were pur- 
chased with the partnership funds, & treated by 
them as partnership property, & the partners 
become bkpt., these shares will be considered as the 
joint property . — Ex p, Jones (1816), 4 M. & S. 
450; 105B. R. 900. 

405. .] — Helme V, Smith, No. 396, ante, 

406. .] —Griffiths v, Hicks, No. 399, ante, 

407. .] — Brodie V, Howard, No. 447, post, 

408. .] — Part owners are not partners, & 

therefore, semble, the error or misconduct of one 
part owner would not forfeit the right of his co- 
owners to limited liability. — The Spirit of the 
Ocean (1865), as reported in 34 L. J. P. M. & A. 
74 ; 12 L. T. 239 ; 2 Mar, L. C. 192. 

Annotations: — Refd. The Northumbria (1869), L. It. 3 

A. & B. 6 ; The Hopper No. 66, [1906] P. 34 ; Von 
Froeden v, Hull (1906), 75 L. J. K. B. 359 ; The Yar- 
mouth, [1909] P. 293 ; Asiatic Petroleum (Jo. u. Lennard’s 
Carrying Co., [1914] 1 K, B. 419. 

•] — See, generally. Partnership, Vol. 

XXXyt., pp. 320 ^ seq, 

B, Possession and Control of Ship, 

409. Right of majority to control.] — Part 
owners of a ship, the majority may send her out 
without consent of the rest. — Knight v. Parry 
(1688), 1 Show. 13 ; Comb. 109 ; 89 E. R. 418 ; 
sub nom, Knight v. Berry, Carth. 26 ; Holt, 
K. B. 647. 

-dwwtoluw .— Dbtd. Dimmook v. Chandler (1731), 2 Stra. 

410. .1 — ^In all sea adventures, the acts of 

a majority of the partners shall bind the whole. — I 


Falkland (Lady) v, Cheney (Lord) (1704), 5 
Bro. Pari. Cas. 476 ; 2 E. R. 807, H. L. 

411. .] — It is a condition of such co- 

partnership in ships therefore that the majority 
must prevail in deciding upon the course of 
employment of the vessel (Sir Christopher 
Robinson). — The Margaret (1829), 2 Hag. Adm. 
275 ; 166 B. R. 244. 

Annotationa : — Mentd. The Ganges (1860), L. H. 2 A. & E. 

370 ; The Cawdor, [1900] P. 47. 

412. Right to possession — ^Removal of captain 
— ^Although part owner.] — ^Adams v. Crouch 
(1771), Burrell, 110 ; 167 E. R. 496. 

.] — See Admiralty, Vol. I., pp. 112-115, 

Nos. 162-194. 

413. Part owner dissenting from voyage — 
Liability for loss of ship & cargo.] — One part owner 
of a ship, freighted against the express dissent of 
the other. The ship & cargo are lost. The loss 
falls wholly on the partner who freighted. — 
Horn r. Gilpin (1755), Amb. 255 ; 27 E. R. 170. 
Annotation : — Refd. Steers v, Rogers, [1893] A. C. 232. 

414. Right to restrain.] — A prohibition was 

moved for to the Admlty. in a suit there brought 
by one part owner against the other who would go 
to sea with the ship, in order to oblige him to g^ve 
security : — Held : if security was offered & refused 
they would grant a prohibition but not before. — 
Dimmock V, Chandler (1731), Fitz.-G. 197 ; 2 
Stra. 890 ; 94 E. R. 717 ; sub nom, Dymock v. 
Chandler, 1 Barn. K. B. 415. 

416. Effect of delay — Injunction.] — 

I InjuDciion to restrain the sailing of a ship, upon 
I the application of a part owner, refused ; where 
I the ship was intended to sail the next day, & 
it did not appear by the affidavit filed in support 
of the motion that there were any circumstances 
to account for pltf.’s delay in applying. — Christie 
V, Craig (1817), 2 Mcr. 137 ; 35 E) R. 892, L. C. 

416. Joint-stock company.] — Cer- 

tain persons entered into an agreement, in writing, 
for forming themselves into a joint-stock co., to 
be called the Medway Commercial Shipping co. ; 
&, by one of theii* rules, the affairs & concerns of 
the CO., were to be under the management of a 
committee ; but no time was fixed for the duration 
of the CO. Four of the members of the co. took 

I upon themselves the exclusive management of a 
; ship belonging to the co., &, being about to send 
her on a voyage which some of the members 
disapproved of, those members filed a bill, praying 
that the four might be restrained from interfering 
with the ship, or causing her to sail on the intended 
voyage, & from laying in or agreeing for any 
cargo or freight, otherwise than under the direction 
of the committee, & that they might deliver up, to 
the committee, all books, etc., in their possession, 
belonging to the ship or to the co. A demurrer 
for want of equity was allowed. — M iles v, Thomas 
(1839), 9 Sim. 606 ; 50 E. R. 492. 

Annotation: — Mentd. Fairthome r. Woaton (1844), 3 Hare, 

387. 

.] — See, also, Admiralty, Vol. !.,• pp. 

115-118, Nos. 195-242. 

C. Division of Profits and Incidence of Losses, 

417. Expenses deducted before division — 
General rule.] — ^Part owners are tenants in common 
of a ship, but jointly interested in her use & 
employment ; & the law as to the earnings of a 


PART II. SECT. 6, SUB-SECT. 2.— B. 

o. Part owner dissenting from 

eovooe.}— 'W eldon v . Vauohan (N. B.) 
(1880), 6 8. 0. R. 35.— CAN. ^ 

p. Right of part owner to detain 
ebip.}— A part owner of a ship bavinir 
a rls^t to detain a ebip must do so 


before ebe commencee her voyage if be 
is in a position to know tnat she is 
about to sail. — T he Lady C^bmont 
(1870), 23 L. T. 283.— IR. 

q. Power to order extensive stnw 
twral alterations in ship — When ship in 
home port.}— When a vessel is in a home 


port, & the owners easily accessible, 
the managing part owner cannot, 
without specific authority, bind his co- 
ownera for extensive structural altera- 
tions. — S teele & Co. v, Dixon (1876), 
3 R. iCt, of Sees.) 1003 ; 18 Sc. L. E. 
723.— SOOT. 
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ship, whether as freight, cargo or otherwise, follows 
the general law of partnership. 

A part owner of a ship has a right to require the 
gross freight to be applied, in the first place, in 
payment of the expense of the outfit of the ship 
for the voyage in which the freight was earned, 
notwithstanding he might sue his co-owners for 
their proportion of the expenses before the 
adventure ends. 

The same rule applies to the expenses of repairs 
to the hull of the ship, where such repairs were 
done with a view to the particular adventure in 
which the earnings were made, & without which 
that adventure could not have been undertaken ; 
& it would seem that the circumstance that such 
i-epairs are not exhausted in the adventure does 
not create any exception to the rule. 

The term “ lien ” does not properly describe 
the right of a part owner to be reimbursed, out of 
the gross freight, the amount of expenses incurred 
in the prior repair & outfit of the ship. 

A partner who has not paid up his share of the 
capital, cannot entitle himself to a share of the 
profits, without giving credit for the share of 
capital which lie ought to have supplied (Wigram, 
V.-C.).— Green v. Briggs (1848), 6 Hare, 395 ; 
17 L. J. Ch. 323 ; 11 L. T. O. 8. 412 ; 12 Jur. 326 ; 
iM E. It. 1210 ; subsequent proceedings (1849), 6 
Hare, 032. 

AnnoUilUms : — Apld. Alexander v. Simms (1854), 5 De 

G. M. & G. 57. Refd. Lindsay v. Gibbs (1856), 22 Beav. 

522 ; The Edmcmd (1860), 2 L. T. 192 ; Vanner v. 

Frost (1870), 39 L. J. Ch. 626 ; Japp v. Campbell (1881), 

57 L. J. Q. B. 79. 

418. Right to share In profits — Part owner not 
joining in adventure.] — Anon. (1680), 2 Cas. in 
Oh. 36 ; 22 E. R. 834. 

419. No express prohibition.] — 

Four joint owners of a ship ; three will navigate 
her, the fourth not ; the course is to go to the 
Admlty. & there give security to answer for the 
ship if slie be lost &- then they shall be discharged 
against the other. If one dislike the voyage & 
doth not expressly prohibit navigating the ship 
& the ship go the voyage & is lost, in such case he 
shall not be answered his parti but if the ship 
return, he shall have an account for what is 
earned & it shall be intended a voyage with liis 
consent without an express prohibition pixived 
(Lord North, Keeper). — Strelly v, Winsor 
(1684), 1 Vern. 297 ; 23 E. K. *480; sub nom. 
Anon., Skin. 230. 

Aiiiwtatuma :~~0onHd, Horn v. Gilpin (1755), Amb. 255. 

Mentd. Hondoraon v. Eason (1851), 17 Q. B. 701. 

420. .] — (1) A purchaser of 

shares in a ship, which at the time of the sale is 
on a voyage, is liable for the expenses of this 
voyage, & of the vessel’s outfit for it, & is entitled 
to a share of the freight. 

(2) Part owners who do not dissent from the 
employment of a ship, &, are aware that other part 
owners have dissented, are liable to bear the 
expemes, & are entitled to receive the profits of the 
ship in the proportion which their shares bear to 
the number of shares in the ship, after the deduc- 
tion of the shares of the dissentient part owners. — 
The Vindobala (1888), 13 P. D. 42 ; 57 L. J. P. 
37 ; 68 L. T. 353 ; 6 Asp. M. L. C. 250 ; on appeal 
(1889), 14 P. D. 50, 0. A. 

421. Only part share of expenses paid — 


Right of assignees of bankrupt partner.] — One of 

three partners in a ship & cargo, the cost & outfit 
of which was £4,568, pays only £410 in part of his 
third share, & gives fiis notes for the remainder ; 
but, before they become due, is declared a bkpt. 
The other partners cannot, by voluntarily dis- 
charging the notes, stand in liis place for any 
share of the profits. But the assignees are entitled 
to a full third both of the profits of the adventure, 
& of the value of the ship. — Smith v, De Silva 
(1776), 2 Cowp. 469 ; 98 E. R. 1191. 

Annotation : — Coiisd. Holdorness v. Shackols (1828), 8 

B. &C. 612. 

422. .] — ^A part owner of a ship is 

not entitled to his share of the ship’s earnings 
until he has paid his proportion of the joutfit & 
expenditure for the voyage ; & a part delivery of 
his share does not necessarily defeat the lien which 
the other part owners have upon the remainder. — 
Holderness V. Shackels (1828), 8 B. & C. 612 ; 
Dan. & LI. 203 ; 3 Man. & Ry. K. B. 25 ; 7 L. J. 
O. S. K. B. 80 ; 108 E. R. 1170. 

Annotation : — Consd. Green v. Brigers (1848), 6 Hare, 395. 

j 423. Part owner taking security — Lia- 

I biiity for share of expenses.] — ^A part owner of a 
j ship, which had been let to the East India co. for 
I a voyage to India, after the other part owner had 
expended a large sum in repairing it, &> fitting 
it out for the voyage, arrested the ship by process 
out of the Admlty. Ct. & compelled the other part 
owner to give security for liis share : the ship 
afterwards sailed to India, & returned home : — 
Held J the part owner who had taken the security 
was hot entitled to any shai'e of the profits of the 
voyage, but was bound to pay his proportion of the 
repairs & outfit. — D avis r. Johnston (1831), 4 
Sim. 539 ; 58 B. R. 202. 

424. Purchaser of share of ship whilst on 

voyage.] — The Vindobala, No. 420, ante, 

425. As against mortgagee of ship — Breach 

of agreement to make advances.] — ^A mtgee. of a 
ship agreed with one of the pai-t owners, that he 
would pay all disbursements of a voyage, & in 
consideration was to have the proceeds of the 
freight handed over to him in priority of all other 
charges. He failed to advance any money, &; 
the part owner was obliged to do so instead. 
Both having become bkpt., & the ship, etc., having 
been sold : — Held : the assignees of the mtgee. 
'were entitled to their full share of the proceeds, as, 
though he had not fulfilled his contract, yet the 
ownereliip of a vessel is in common, not joint : 
& this agreement & dealing had not made it joint ; 
& the part owner had no claim on the share of the 
mtgee. for his advances . — lie Drury & Hudson, 
Ex p. Leslie (1833), 3 L. J. Bey. 4. 

426. Liability to deduct unpaid share of 

capital.] — Green r. Briggs, No. 417, ante. 

427. Registration & voyage Illegal.] — 

A. & B., British subjects, purchased & repaired 
an American built ship, on a joint speculation, 
with a view to emplojdng her in the trade between 
the two countries, until an opportunity should 
occur for reselling her to advantage ; for which 
purpose they procured her to be registered in the 
United States in the name of G., a citizen of that 
country, upon a false declaration that she was 
bond fide the sole property of C. After the ship 
had made several voyages, B., who had had the 
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418 i. Righi to share in profits — Pat 
owner not joining in odventureA— 
Bank v, Graham (1880) 
27 Qr. 624.— CAN. 

Before payment for outfi 


— Construction of agreement.] — Biub- 
Low V. Rand (1877), R. E. D. 495. — 

CAN. 

t. Part owners in earnings only .] — 
l*art owuera of a ship are tenants in 
oommon of the ship, k, partners in the 
earnings only. — Baker v. Casey (1872), 


19 Gr. 537.— CAN. 


a. IdabUity to contribute to losses — 
Costs of action to which co-owner not 
a party.}— B bnnbtt v. MaoLellan 
(1891), 18 R. (Ct. of Sess.) 955 ; 28 So. 
L. R. 728.— SCOT. 
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Sect 5. — Co-ownership : Svb-sect* 2, C. cfi; I). ; svb- 
sect 3, A,] 

management of her, attempted to exclude A. from 
his share in the speculation, &, in spite of the 
dissent of A., sent her on another voyage to 
America : — Held : even supposing the declaration 
above-mentioned & the registration thereby 
effected to have been a fraud upon the American 
law, & the subsequent employment of the ship 
so registered to have been a fraud upon the 
English navigation laws, such fraud would not 
prevent A. from maintaining a suit against B. 
for an account & payment of his share of the 
realised profits of the speculation. — Shajip v, 
Taylor (1849), 2 Ph. 801 ; 14 L. T. O. S. 1 ; 41 
E. B. 1153, L. C. 

Annoiationa : — Consd. Sykes v. Beadon (1879), 11 Ch. D. 
170. R^d. Rail! V, university Marine Insce. (1861), 2 
John. & H. 159. Mentd. Coyle v. All^ne (1854), 2 W. R. 
382 ; Williams r. Try® (1854), 2 Kq. Rep. 766 ; Sheppard 
V. Oxenford (1855), 1 K. & J. 491 ; Liverpool Corpn. v, 
Wright (1859), John. 359 ; Pare v. Clegg (1861), 4 L. T. 
669 ; Sichel v. Raphael (1864), 3 Now Rep. 662 ; Beoston 
V, Beeston (1875), 1 Ex. D. 13 ; lie South Wales Atlantic 
S.S. Co. (1876), 2 Ch. D. 763 ; Bridgcr tJ. Savage (1885), 
15 Q. B. D. 363 ; Rawlings r. General Trading Co., [1921] 
1 K. B. 635. 

428. Account settled by majority of part owners 
— Binding on remainder.] — ^An account of the 
profits of a voyage settled by the major part of the 
part owners shall conclude the rest. — B obinson v. 
Thompson (1(587), 1 Vern. 465 ; 1 Eq. Oas. Abr. 
373, pi. 2 ; 23 E. B. 591, L. C. 

420. What expenses may be deducted — Insur- 
ance on cargo.] — Semble : insurance on the cargo, 
& interest on advances to the mariners, may be 
deducted from the gross proceeds of the adventure. 
— M‘Auliffe V. Bicknell (1835), 2 Or. M. & B. 
263 ; 1 Gale, 232 ; 6 Tyr. 1035 ; 4 L. J. Ex. 225 ; 
150 E. B. 114. 

430. Interest on advances to seamen.] — 

M*Auliffe r. Bicknell, No. 429, aiite, 

431. Purchaser during voyage home under 
voyage charter — Not liable for losses on voyage out 
under time charter.] — Where a ship, having been 
chartered out & home under a time charter, is 
being brought home under a voyage charter in 
consequence of the time charter having been 
broken, the purchaser of shares purchased during 
such homeward voyage is not liable for losses 
incidental to the voyage out under the time charter. 

Semble : a managing owner may be entitled to 
some reasonable sum as a commission on profits, 
although he owns shares in the ship & no express 
agreement as to his remuneration has been entered 
into. — T he Meredith (1885), 10 P. D. 69 ; svb 
nom. White v. Ditchpield, The Meredith, 52 
L. T. 520 ; 6 Asp. M. L. C. 400. 

432. Purchaser under uncompleted contract — 
Liability for share of expenses — Payment of share 
of profits — Seller unable to complete.^ — The 
managing owners of the steamship Bonrne Kate 
in 1882 agreed to sell deft. V. one sixty-fourth share 
in the Bonnie Kate, for which he gave them a bill 
of exchange for £156, & received from them a 
receipt for same as being one sixty-fourth share 
in the Bonnie Kate,'^ In 1883 the managing 
owners sent V. £8 in respect of profits on his share, 
& subsequently sent him a statement of accounts. 
No bill of sale of the share was ever executed by 
the managing owners, & it appeared that their 
shares in the Bonnie Kate were mortgaged at 
the time of the sale to V., & that subsequently 
they never were in a position to redeem them. 


Certain of the owners having paid losses incidental 
to the working of the ship, now sued V. as a 
co-owner for his proportion of the losses : — Held : 
notwithstanding the receipt by V. of the £8, he was 
not, either in law or equity, a co-owner, the 
managing owners had no authority to pledge his 
credit, & he was not liable. — The Bonnie Kate 
(1887), 57 L. T. 203 ; 6 Asp. M. L. C. 149. 

AnfUitation : — BeM. Von Freedon v. Hull (1907), 70 L. J. 
K. B. 715. 

483. Calculation of share — Where some part 
owners dissent from voyage.] — The Vindobala, 
No. 420, anie. 

434. Right to recover against ship— For neces- 
saries — Part owner of foreign ship — Estopped by 
account rendered as agent.] — Where the agents of 
a foreign ship furnished coals to the sliip on 
several voyages, & the accounts for the several 
voyages were balanced & settled, they are estopped 
from appropriating the receipts to a previous 
agency account for the ship, & suing the ship for 
the coals as necessaries supplied & unpaid for.- 
The West Friesland (1860), 8w. 456 ; 166 E. B. 
1214, P. C. ; sub nom. Van Hassblt v. Sack, The 
Twentje, 13 Moo. P. C. C. 185 ; 2 L. T. 613 ; 8 

/ -bistd. Tho Underwriter (1868), 25 L. T. 
279. Con^. The MoKileff, [1921] I. 236. Refd. Ihe 
Rij?a (1872), L. R. 3 A. & E. 516 ; Laws p. Smith, Phe Rio 
Tiuto (1884), 9 App. Gas. 356 ; Northcote v, fe.S. Henrleh 
Bjorn, The Heurich Bjorn (1886), 11 App. Gas. 27(» ; 
The El Salto (1908), 25 T. L. U. 99 ; Foon^f^ v. Buch- 
heister, [1908] A. G. 458 ; The Stream Fisher, [1927] 
r. 73. 

435 , ,] — The agents of a foreign 

ship in a British port, who liave paid for neces- 
saries supplied to her, or who have rendered them- 
selves liable to pay for such necessaries, may sue 
the sliip for such advances as were made on the 
ship’s account, but not for the balance of a general 
account against her owners. — The Underwriter 
(1868), 25 L. T. 279 ; 1 Asp. M. L. C. 127. 

Anmtiationa : — CoilSd. The MogilclT, IR^21] P. 236. Reid. 
The Riga (1872), L. K. 3 A. & K- l h6odoro 

(1904), 93 L. T. 184 ; The El Salto (1908), 25 1. L. R. 
99 ; Foong Tai w. Buchheister, [1908] A, C. 458. 

Liability of part owners to third parties.]— 6’ce 
Sub-sect. 3, A., vost 


D. Actions between Part Owners, 

436. Jurisdiction of Court of Chancery — Con- 
struction of agreement between part owners.] — 

No question arises as to the jurisdiction of this ct. 
in enforcing the rights of some against the other 
part owners of a sMp, with regard to the manage- 
ment of the ship & the possession of the certificate 
of registry, where those rights are regulated by an 
agreement entered into between all the owners of 
the ship. 

The first clause of the agreement runs thus : — 

It is agreed by the owners of the barque Deborah, 
that the ship shall be managed by Messrs. D. & 8., 
who shall receive a commission of 2i per cent, on 
all disbursements.” I take the effect of this 
clause to be to place Messrs. D. & S. in the portion 
of managing owners, or, in other words, of snip’s 
husbands ; & the powers & duties of ship’s 

husbands are thus stated in Abbott on Shipping : 
“ He is to see that the ship is properly repaired, 
equipped & manned ; to procure freights or 
charterparties ; to preserve the ship’s papers ; 
to make the necessary entries ; adjust freight & 
averages ; disburse & receive moneys ; & keep & 
make up the accounts as between all parties 
interested. His acts for these purposes are to 
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b. Adian for Jobs of ship — Trover.) 
— A vessel be]oxi<diig to a npinber ot 


part owners was forcibly taken by the 
minority out of the possession of the 
majority 8c sent by the former upon 

forft4*m vnv«"w» nn niiA nf which It 


was ultimately lost : — Held : trover 
could not be maintained. — K night v. 
Coates (1838), 1 I. L. R. 53.— IR. 
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be considered to be the acts of all the part owners, 
who are liable on all contracts entered into by him 
for the conduct of their common concern — ^the 
employment of the ship.” Deft., therefore, must, 
I think, bo considered to have given all these 
powers to D. & 8. by the first clause of the agree- 
ment (Turner, V.-C.). — Darby v, Baines (1851), 
9 Hare, 369 ; 21 1.. J. Ch. 801 ; 68 E. R. 550. 

437. Action for loss of ship — What amounts to 
destruction — Question for Jury.] — ^Barnardiston 
V. Chapman & Smith (1714), cited in 4 East, 
at p. 121 ; 102 E. R. 776. 

Annotations: — Refd. Addison v. Ovorend (1796), 6 Term 

Rep. 766. Mentd. Fennlngs v. Grenville (1808), 1 Taunt. 

241 ; Mayhew v. Herrick (1849), 7 C. B. 229. 

438. Sale of ship.] — Senible : a sale 

of tlic whole of a ship by one who is only a part 
owner, in exclusion of the right of another who is 
tenant in common with him, is not equivalent to 
the destruction of the subject-matter mediately or 
immediately, so as to enable his co-tenant to 
maintain trover against him for it. — Heath v, 
Hubbard (1803), 4 East, 110 ; 4 Esp. 205 ; 102 
E. R. 771. 

Annotations: — Held. Meatacr v. Gillespie (1805), 11 Ves. 

621. Mentd. Farrar v. Beswick (1836), Tyr. & Gr. 1033 ; 

Mayhew v. Herrick (1849), 18 L. J. C. P. 179. 

430. Action for share of ship’s outfit — Co-owner 
acting as ship’s husband.] — Uelme v. Smith, No. 
396, ante. 

440. Action on promise to pay debt.] — Pltf. 

& deft, were joint owners of a ship. At the end 
of a voyage, an account was made out of the 
receipts & disbursements, & the balance ascer- 
tained & paid. One of the items for wliich credit 
was given to deft, in the account, consisted of a 
sum due from the partners to their broker, which 
sum deft, undertook to pay. Deft, neglecting to 
discharge this debt, pltf. was arrested A compelled 
to pay it : — Held : he might recover the amount 
from deft, as money paid to liis use. — Wilson t?. 
CuiTiNG (1834), 10 Bing. 436 ; 4 Moo. & S. 268 ; 
3 L. J. C. P. 150 ; 131 E. R. 973. 

441. Action to restrain sale — Undertaking not 
to sell given — Whether cross undertaking in 
damages ordered.] — The Loughborough (1904), 
Shipping Gazette, Dec. 20th. 

442. Action for account — Period of account- 
ability.] -—In an action brought by one co-owner of a 
ship against the other co-owners under the Ad 
miralty Court Act, 1861 (c. 10), s. 8, for a settle- 
ment of accounts between the co-owners, pltf. is 
entitled to a settlement of such accoimts only as 
are or ought to be rendered to the co-owners 
prior to the date of the writ in the action, & cannot 
recover any sum due upon accounts, which in 
the due course of the sliip’s business could not be 
rendered to the co-owners until after such date. 

Where a ship’s accounts are rendered half- 
yearly, a co-owner is not entitled to recover upon 
accounts rendered for & at the end of the half-year 
in which the writ is issued. 

When a co-owner acts as ship’s agent, not 
managing owner, for a coasting steamer at one of 
her ports of call, he cannot in a co-ownership 
action for the settlement of ship’s accounts recover 


amounts due to him as agent. — T he Eider (1879), 
40 L. T. 462 ; 4 Asp. M. L. O. 104. 

443. Co-owner acting as ship’s agent.] — 

The Eider, No. 442, ante, 

.] — See Admiralty, Vol. I., p. 117, Nos. 

223-225. 


Sub-sect. 3. — Relations Between Part 
OwNEits AND Third Parties. 

A. Liability of Part Owners, 

444. For repairs to ship.] — No lien on a ship, 
or proceeds from sale of it, for repairs done, 
except in course of a voyage ; liberty given to 
bring an action as to the personal liability of the 
part owners who received the benefit. — ^Buxton 
V, Snee (1748), 1 Ves. Sen. 154 ; 27 E. R. 952 ; 
sub nom, Buxton v, Sidebotham, 2 Ves. 520, n., 
L. C. 

Annotations : — Consd. The Neptune (1835), 3 Knapp, 94. 

Reid. The Gratitudine (1801), 3 Ch. Uob. 240 ; Green v, 

Brigjffi (1848), 17 L. J. Ch. 323 ; James v. S. W. Hy. 

(1872), L. U. 7 Exch. 287. Mentd. Stevens v, Praed 

(1795), 2 Ves. 519. 

445. Ordered by one part owner.] — The 

principle which re^at^s the present application 
I find accurately laid down by Abbott on Shipping^ 
p. 134. Where the repairs are executed in a port 
in this country, the vessel, till parted with, is 
specifically chargeable with their amount, but the 
lien is lost with the possession. Where the repairs 
^e ordered by the master, he, in the first place, 
incurs a personal liability, & considering him in 
general as the servant or agent of the owners, in 
the employment & management of the ship, they 
also become responsible for his orders, unless they 
are expressly excluded by the terms of the con- 
tract. The same observation applies to the case 
where a part owner gives the order ; the liability 
attaches against them all, unless it be expressly 
provided against (Lord Eldon, — Re Strick- 

land, Ex p. Bland (1814), 2 Rose, 91, L. C. 
Annotations : — Refd. The Neptune (1833), 3 Hagr. Adm. 

129 ; Brodie v. Howard (1855), 25 L. J. C. P. 57. 

446. .] — Hackwood v, Lyall, No. 

380, ante. 

447. .] — ^A part owner of a ship has 

no general authority to bind his co-owners for 
repairs. It is a question of fact whether a part 
owner has given another part owner authority, 
expressly or impliedly, to pledge his credit for 
repairs. A part owner does not require to give 
express notice that he will not be liable fnr repairs 
ordered by another part-owner, in order to 
exomTate from liability. 

It is well established that a part owner of a ship 
is not in the position of a partner (Williams, J.). — 
Brodie v. Howard (1855), 17 C. B. 109 ; 25 L. J. 
C. P. 57 ; 26 L. T. O. S. 91 ; 1 Jur. N. S. 1209 ; 
4 W. R. 44 ; 189 E. R. 1010. 

Annotatwns :—'Reld, Whitwell v. Perrin (1858), 4 C. B. 

N. S. 412 ; Barker v. Highley (1863), 11 W. It. 968. 

448. Part owner dissenting.] — A., B. & C. 

are part owners in a ship. A. directs B. & C. not 
to order any repairs in their joint names, & 


jWSi. Action for acco^mt — Co-ovmer 
Mtina as ship* 8 o^enf.] — Robertson v. 
Dknnibtown (1865), 3 Maoph. (CJt. of 
SoHS.) 829.— SCOT. 

0 . Action of trover — Sale of vessel 
co-oumcr.] — McNab v, Howland 
(1862), 11 C. P, 434.— CAN. 

part II. SECT. 6. SUB-SECT. S.—A. 

446 i. For repairs to ship — Ordered hy 
owe pwt oumer.)— Where pltf., at the 
requ^ of A., the managing owner of a 
vessel, did oertaln repairs on the vessel. 


at the time not knowing that she was 
owned by A. jointly with others : — 
Held : all the owners wore Jointly 
liable to pltf. — Harrison r. Harris 
(1851), 1 G. P. 235.-— CAN. 

d. For goods supplied — Before pur- 
chase of interest.]— IloY v. Blaqdon 
(1846), 2 R. do L. 73.— CAN. 

a. Without notice of sole 

licMity of managino owner,] — ^Pltfs. 
had, for some years, furnished outfits & 
BuppUos for a fishing vessel, of which 


defts. were part owners. In 1866 it 
was agreed among the owners that J.. 
one of them, should manage the vessel 
on his own account, paying all expenses 
& that the others should receive certain 
proportions of the proceeds, but of 
this agreement pltf. had no notice ; — 
Held : defts. were liable for goods 
supplied by pltfs. to J. In the usual way 
8ift^ the agreement. — Rykrson v, 
Lyons (1871), 8 N. S. R. (2 G. & O.) 
458.— CAN. 

f, ,] — Black t». Halliburton 
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Sect. 5, — Co-otonership : Svb-sect. 3, A. & B, (g).] 

infonns them that he will no longer consider them 
^ managing owners. Bepairs were done in their 
joint names, upon the direction of the captain 
employed by B. & C. ; — Held : A, was jointly 
liable. — Gleadon v. Tinkler (1817), Holt, N. P. 
686 ; 171 E. K. 348, N. P. 

Annotation: — Dbtd. ft Distd. Brodle v. Howard (1855), 17 

C. B. 109. 

449. Bill given by part owner dishonoured.] 

— The four defts. & B., were tlie owners, in certain 
shares between them, of a ship to which pltfs. by 
order of W., the ship’s husband, & with the 
authority & consent of defts., did certain repairs, 
& upon pltfs.* account for such repairs being sent 
in to the owners, it was arranged between W. & 
pltfs., that it should be partly paid in cash, subject 
to discount ft partly in good bills, ft that the 
total amount of the contract should be appor- 
tioned between the said several owners according 
ft in proportion to their interest & the number of 
their respective shares in the said ship. The 
necessary calculation having been made by W., 
the account was then paid to pltfs. through W., 
partly by a cheque of deft., A., payable to W.’s 
order, ft indorsed by him for the amount of A.*s 
proportion, partly by cash payments from each 
of the other three defts. for the amount of their 
respective proportions, ft partly by a bill at six 
months, drawn by W. on & accepted hy B., for 
the amount of B.’s proportion of the said account. 
B.*8 bill being dishonoured at maturity, pltfs. 
brought this action against defts. to recover from 
them, as joint owners of the ship, the amount 
of sucli dishonoured bill, in answer to which defts. 
contended that pltfs., by taking B.’s bill, ft giving 
him time, h^ placed his co-debtors, defts., in a 
worse position, ft necessarily postponed their 
remedy against B., & had consequently dis- 
charged defts. : — Held : pving judgment in 
favour of pltfs., ft dismissing defts.’ motion to 
enter a verdict or a nonsuit, deft, was bound by 
the mode of payment adopted, & that circum- 
stance distinguished the case from that of principal 
ft surety. — Mould v. Andrews (1876), 35 L. T. 
813; 3 Asp. M. L. C. 329. 

450. For goods supplied— Liability of grantee of 
bill of sale of ship.] — Tinkler v. Walpole, No. 
368, ante. 

451. For costs ft damages decreed against 
owners generally — ^Liability of representative of 
part owner.] — The Nostra Signora db los 
Dolores, No. 388, ante. 

452. For acts of Joint agent — Liability in aggre- 
gate.] — If per^ns separately interested in aliquot 
parts of a ship employ a joint agent, they are 
liable in the aggregate. — Pasmore v. Bousfteld 
(1816), 1 Stark. 296 ; 171 E. R. 478, N. P. 

458. For expenses of outfit.] — IIelme v. Smith, 
No. 396, ante. 

454. For damage caused by negligence — Col- 
lision — Liability of part owner In command of 


ship.] — ^A part owner who was on board, ft in 
command of the damaging vessel at the time of the 
collision, held not responsible for the excess of 
damage beyond the proceeds of the ship. — The 
Volant (1842), 1 Wm. Rob. 383 ; 1 Notes of 
Cases, 603 ; 6 Jur. 640 ; 106 E. R. 016. 
Annotations: — Consd. The Mary Caroline (1848), 6 Notes 
of Cases, 636 ; Harmer v. Bell, The Bold Buccleugh 
(1851). 7 Moo. P. C. C. 267 ; The Temlfloouata (1855), 2 
Boo. & Ad. 208 ; The Dictator, [18921 P. 304. Refd. 
The Mello)ha (1848), 6 Notes of Cases, 62 ; The Nostra 
Senora del Clannliie (1854), 1 Ecc. & Ad. 303 ; The 
Milan (1861), 6 L. T. 690 ; The St. Olaf (1869), L. 11. 2 
A. & E. 360 ; The lYeedom (1871), 25 L. T. 392 ; The 
Mulline:ar (1872), 26 L. T. 326 ; The Leon (1881), 6 P. D. 
148 ; Laws v. Smith, The Rio Tinto (1884), 9 App. Cas. 
356; The Heinrich Bjorn (1885), 10 P. D. 44; The 
CJella (1888), 57 L. J. P. 65 ; II. v. City of London Court 
Jndgre, [1892) 1 Q. B. 273 ; The Afrlcano, [1894] P. 141 ; 
Moran, Galloway e. Usdelll, [19051 2 E. B. 555 ; The 
Joannis Vatis (No. 2), [1922] P. 213. 

455. Act of co-owner.] — A. ft S. were 

joint owners of a ship. A. worked the ship, 
defraying all the expenses ft taking the entire 
management of her, ft lie took two-thirds of the 
gross earnings ; S. did nothing, ft took the re- 
maining one-third of the gross earnings ; — Held : 
the result of these facts was, that A. hired the 
share of S. in the ship, ft he was not the partner or 
agent of S. so as to render 8. liable in an action for 
damages caused by the negligence of A. — Burnard 
V. Aaron & Sharpley (1802), 31 Jj. J. C. P. 334 ; 
sub nom. Bernard v. Aaron ft 8harpt.ey, 9 .fur. 
N. S. 470. 

Annotation : — Expld. Associated Portland Cement Manu- 
facturers (1910), Ltd. V. Ashton, [1915] 2 K. B. 1. 

456. Credit pledged by part owner — ^Must be for 
necessaries.] — Snowdon v. Chadwick (1850), 15 
L. T. O. S. 140. 

457. Claim for demurrage — Settlement by master 
part owner.] — Atjsxander v. Dowie, No. 984,posf. 

Insurance effected by part owner.] — See In- 
surance, Vol. XXIX., pp. 77, 78, Nos. 308-373. 

Liability for acts of managing owner or ship’s 
husband.] — See Sect. 6, sub-sect. 5, post. 

Liability of registered owner.] — See Sect. 4, ante. 
Liability of retired owner.] — See Partnership, 
Vol. XXXVI., p. 379, No. 504. 

B. Aciio7i8 by and against Part Owners. 

(a) Actions by Part Oumers. 

458. Right of part owner to sue alone — Sur- 
viving owner — ^Trover for ship.] — One pai*t owner 
of a ship may bring trover h^r the whole ship 
(Holt, O.J.). — Dockwray v. Dickenson (1090), 
Comb. 306 ; Skin. 040 ; 90 E. R. 532. 

Annotations : — Mentd. Omychand v. Barker (1745), 1 Atk. 
21 ; Addison v. Ovorend (1796), 6 Term Rep. 766 ; 
Scott V. Godwin (1797), I Bos. & P. 07. 

459. For money deposited with 

banker by co-owner.] — Where a person lends 
money nominally on his own account, but really 
on account of another, the real lender cannot 
recover the money, unless he prove distinctly that 
the loan was in reality intended to be his, ft i^as 


(1873), 6 N. S. R. (3 O. & O.) 207.— 
CAN. 

h. Por necessaries — Unless exclu^ 
sive credit given to pari owner arder^ 
ing goods.] — Necessaries supplied to a 
vessel fitting for sea on the order of one 
of several part owners ;—//eW ; the 
other owners are liable, unless they 
show that an exclusive credit was 
given to the part owner ordering the 
goods.— OoBB V. Turner (1854), 2 
N. S. R. (James) 332.— CAN. 

k. Supplied before purchase of 


interest.] — ^Where a party is In treaty 
for the purchase of a port in a ship, 
which ends in his becoming an apparent 
owner of a fourth in that ship, but never 
has any beneficial interest In it, such 
party will not be held liable for neces- 
saries supplied to that ship before he 
became part owner. — lie An Arranq- 
ING Trader (1867), 16 L. T. 466. — IR. 

1. For damages for non-delivery of 
goods— Unregimered sale of interest to 
co-ofwner.) — Where a part owner of a 
vessel sold his share to the other part 
owner, but no hill of sale was executed, 
nor was an entry of the transfer made 
on the register : — Held: in an action 


brought against him for loss ft non- 
delivery of iron shipped on bocird the 
vessel after such salo, that he was not 
liable. — Fowlkr v. Bordkn (1859), 
4 N. S. K. (Cooh.) 79.— CAN. 

PART II. SECT. 6, SUB-SECT. 8.— 
B. (a). 

m. Right of pari owner to sue alone 
— Recovery of share of proceeds of sale of 
ship.] — Campbell v. Jones (1878), 
17 N. B. R. (1 P. ft B.) 656.— CAN. 

n. For damage to vessel,] — AU 

the proprietors of a registered vessel 
must join in an action for damages 
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received as such ; &, therefore, where A. os the 
managing owner of a vessel, was permitted by the 
other owners to have the possession of two warrants 
or orders of the East India co., to pay to the 
owners or bearer the sum of money therein men- 
tioned, for freight ; & A. deposited these warrants 
in the hands of his bankers, & they received the 
money due on them, & gave liim credit for it in 
account ; it was lield, on assumpait brought after 

A. ’s death by the surviving part owners against { 
the bankers, that on proof of the above facts, they 
could not recover the money, because it was not 
shown that the loan was upon their account ; for 
the fact of the warrants being the property of all 
the part owners, when placed in the bankers* 
hands, was, upon the evidence, consistent with the 
supposition that the loan of the proceeds to the 
bankers was A.’s loan. — Sims v. Bond (1833), 5 

B. & Ad. 389 ; 2 Nev. & M. K. B. 608 ; 110 E. R. 
834. 

AnnotaUona : — Retd. Humble v. Himter (1848), 17 L. J. 
Q. H. 350 ; Walshe v. Provan (1853), 1 C. L. R. 823 ; 
Conlthurst v. Sweet (1866), L. R. 1 C. P. 649 ; Redori 
Akt. Transatlantic v. DniKhom, [19181 1 K. B. 394. 
Mentd. Parker v. Marchant (1843), 1 Ph. 356 ; Foley 
V. Hill (1844), 1 Ph. 399 ; Cobb v. Becko (1845), 4 L. T. 
O. S. 394 ; Brunton v. Thompson (1846), 7 L. T. O. S. 
430 ; Cooke v. Seeley (1848), 2 Exch. 746 ; New Zealand 
&. Australian Land Co. v. Huston (1880), 5 Q. B. D. 
474 ; Cooke v. Eshelhy (1887), 12 App. Caa. 271 ; lie 
Derbyshire’s Estate, Webb v. Derbyshire (1905), 94 
L. T. 138 ; Soc. Oolonlalo Anvorsoiso v. London & 
Brazilian Bank, [1911] 2 K. B. 1024. 

460. Detention of ship by proceedings 

against plaintiff alone.] — In an action on the case 
for suing pltf. in the Admlty. for part of a ship 
belonging to pltf. & another ; & where, in such 
action, the detention of the whole ship was deemed 
to be alleged in the declaration by way of conse- 
quential damage : — Held : deft, should not be at 
liberty, on account of a joint injury sustained by 
the detention, to plead the non-joinder of the other 
owner in abatement ; for the suing pltf. personally 
in the Admlty was the gist of the action. — Smith v. 
Gibson (1736), Lee temp. Hard. 271 ; 2 Stra. 
1045 ; 95 E. R. 174. 

461. On behalf of self & other part 

owners.] — One part owner of a ship cannot bring 
a bill, on behalf of himself and the other part 
owners : but they must all be pai’ties. — Moffat r. 
Farquhahson (1788), 2 Bro. 0. 0. 338 ; 29 E. R. 
189. 


462. .] — If one of several part owners of a 

chattel sue alone, deft, can only take advantage 
of the objection by a plea in abatement, even 
though the defect appear on the declaration. — 
Addison v. Overend (1796), 6 Term Rep. 766 ; 
101 E. R. 816. 

Annotations : — Consd. Sodgworth v. Overend (1797), 7 
Term Rep. 279. Refd. Scott r. Godwin (1797), 1 Bos. 
& P. 67; Bloxam v. Hubbard (1804), 5 East, 407 ; 
Watson V. King (1815), 1 Stark. 121. Mentd. StancUffc 
r. Hardwick (1835), 2 Cr. M. & R. 1 ; Jones r. Smith 
1849). 18 L. J. Ex. 145. 


463. Recovery of insurance money.] - 

Rising v. Burnett (1798), Marshall on Marine 
Insurance, 4th ed. 570, N. P. 

.] — See Insurance, Vol. XXIX., pp. 

294, 295, Nos. 2402-2404. 


464. Action against master on several 

covenant.] — Covenant by the master of a vessel 
with the several part owners & their several & 
respective exors., administrators, & assigns, to pay 
certain moneys to them, & to their & every of their 


several So respective exors., administrators, So 
assiips at a certain banker’s, & in such parts So pro- 
portions as were set against their several So re- 
spective names : — Held : a several covenant, upon 
which each covenantee must sue severally in respect 
of his several interest. So they could not maintain a 
joint action. — S ervante v, James (1829), 10 B. So 

C. 410 ; L. So Welsh. 54 ; 5 Man. So Ry. K. B. 299 ; 

8 L. J. O. S. K. B. 64 ; 109 E. R. 502. 

Annotations : — Refd. Lane v, Drinkwater (1834), 1 O. 

M. So R. 599. Mentd. Chanter v. Lease (i838), 1 Horn 

& H. 224. 

465. Recovery of share of proceeds of 

sale of ship — Against broker employed by co- 
owners.] — One part owner of a ship cannot main- 
tain a. separate action of aaaumpait, for his share of 
the proceeds of the sale of the ship, against a broker 
who has been employed to sell by the other part- 
owners, So has paid them their shares, but refuses 
to pay him his proportion without their concur- 
rence. — H atsall V. Griffith (1834), 2 Cr. & M. 
679 ; 4 Tyr. 487 ; 3 L. J. Ex. 191. 

Annotation : — Apld. Brown v. Bradford (1842), 2 Mpod. & R. 

413. 

466. Action for freight.] — A charterparty 

contained stipulations (infer alia) that the captain 
should attend daily at the broker’s office to sign 
bills of lading ; that the ship should take on board 
all such lawful goods as the charterers might 
require ; So then proceeded — “ In consideration 
whereof the charterers agree to pay freight for the 
use & hire of the said ship the sum of £1,400, with a 
gratuity of 25 guineas to the master, payable 
before leaving London.” Then followed this 
clause — ” The owner further agrees, that the ship 
shall be ready to sail, etc., at the expiration of 
the said laying days, or sooner if required by the 
cliartcrers. If the ship be not ready, either on 
the owner’s or charterers’ part, at the above- 
named dates, then demurrage to be paid by the 
party in default at the rate of £7 per diem. The 
ship to be ready on or before Nov. 10, or the 
charterers to have the option of cancelling this 
agreement.” The fi*eight was stipulated to be 
paid, partly by bills of lading, at the port of 
destination, to the extent of £800, etc., & balance 
of £600, in cash, less seventy days’ discount from 
the date of clearing from Ix)ndon ; — Held : the 
captain, with whom the contract was made in his 
own name, though only partly interested in it 
as part owner of the ship, was a proper party to 
sue on it. — Seeder r. Duthie (1860), ns reported 
in 8 C. B. N. S. 45 ; 29 L. J. C. P. 253 ; 6 Jur. N. S. 
1095 ; 111 E. R. 1081 ; affd., 30 L. J. C, P. 65, 
Ex. Ch. 

Annotations: — Refd. Behn r. Burness (1863), 2 New Rep. 

184 ; MaoAndrt'w v. Chapplo (1866), L. li. 1 U. P. 643 ; 

Corkling r. Massey (1873), L. R. 8 C. P. 395. 

467. Damages for breach of terms of bill 

of lading — Part owner master of ship.] — By the 

terms of a bill of lading, a ship was ” to take her 
i*egular turn in unloaffing ” at Jbhe port of dis- 
charge. On the arrival of the ship the consignee 
refused to accept So unload the cai^o, in conse- 
quence of some dispute between himself So the 
consignor, & the ship was kept several days without 
being unloaded : — Held : the bill of lading was a 
contract between the master So the consignor. So 
A., who was master So part owner, was entitled to 
recover damages from the consignor for his breach 
of contract in not allowing the ship to unload in 


suffered by Buch vessel. — Hus v, 
MiMiMiPPidc Dominion S.S. Co. (1886), 
30 L. C. J. 126.--CAN. 

Y For share of earnings .] — 

in an action by a part owner against 


the captain So ship’s husband for a 
shore of the eominks, deft, moved to 
dismiss the action because of the noU' 
joinder of the other part owners ; — 
Held : each part owner was entitled to 
sue separately tor his share. — H ard7JB 


V. Brown (1845), Bluett, 298.— 
i. of M. 

p. Recovery from ^ip* 8 httaband 

of rebates from brokers.] — Manners v. 
RAEBITRN k Verkl (1884), UR. (Ct. of 
Sees.) 899 ; 21 So. L. K. 723.— SCOT. 



208 Shipping and 

8ed* 5. — Co-oumerahip : Sttb-aeci. 3, B, (a) db (h) ; 
sub^aect, 4. Sect. 6 1 Sub-aecta. 1, 2 cfc 3«] 

her regular turn, according to the terms of the bill 
of lading, &> for this purpose it was not necessary 
that he should join his co-owner as a party to the 
action. — Cawthorn v. Trickett (1864), 15 C. B. 
N. S. 754 ; 3 New Rep. 383 ; 33 lu J. C. P. 182 ; 

9 L. T. 609 ; 12 W. R. 311 ; 1 Mar. L. C. 414 ; 143 
E. R. 981. 

^8. Action against charterers.] — In an 

action by one of several joint owners of a steam- 
ship against the charterers, the latter applied to 
have all the joint owners joined as pltfs. The 
names of all the persons on whose behalf pltf. 
sued had been al^ady disclosed. The applica- 
tion was refused as satisfactory reasons must 
be given & none had been given in the present 
case. 

B. S. C., Ord. 16, r. 9, applies to an action brought 
by one of several joint owners of a ship against 
the charterers. — De Hart v. Stevenson (1876), 1 
Q. B. D. 313 ; 46 L. J. Q. B. 575 ; 24 W. R. 367 ; 

2 Char. Pr. Cas. 281. 

Annotation : — Apld. Janson v. Property Ineco. (1913), 30 
T. L. R. 49. 

469. Right of all co-owners to sue — On con- 
tract inade by one — Sale of whale oil.]— The joint 
owners of a vessel engaged in the whale fishery may 
sue a purchaser for the price of whale oil, although 
the contract of sale were made by one of the part 
owners, & the purchaser did not k*5ow that other 
persons had any interest in the transaction. — 
Skinner v. Stocks (1821), 4 B. & Aid. 437 : 106 
E. R. 997. 

Annotaiiona: — Distd. Humble v. Himtor (1848), 3 New 
Pract. Cas. 175. Beld. Steel r. Western (1822), 7 Moore, 

C. P. 29. 

470. Action to impugn bottomry bond — 

Though bond given by one part owner.]— (1) To 

justify the rcsoH of a master of a ship to a bottomry 
bond, it is requisite by maritime law, that the 
advances should be merely to enable the ship 
to refit ; or to pay for the repairs & despatch of 
the vessel for the completion of her voyage ; &> 
that the master should be unable to obtain such 
advances upon personal credit. 

(2) The jurisdiction of the Ct. of Admlty., in 
cases of bottomry bond, is founded on the existence 
of necessity, arising from the want of personal 
credit. 

(3) The sale of a bottomry bond, pursuant to 
ublic advertisement, by auction, to the lowest 
idder, in a foreign ]»ort, by the master of a ship, 

is not sufficient to discharge a purchaser of the 
bottomry bond from making reasonable inquiries 
that the master is, under the circums^nces, 
justified in granting the bond. 

A bottomry bond on the ship, freight, & cargo, 
sold at public auction, in a foreign port, by the 
master & part owner of the ship, there being an 
agent of the charterer & sole owner of the cargo, 
willing to advance, on personal credit of the owner 
of the cargo, for the necessary repairs of the ship, 
under the circumstances, pronounced against. 

(4) Semble : the master, though the original 
hypothecator of the ship, & a part owner, is not 
precluded, by the practice of the Ct. of Admlty., 
from joining his co-owners in impugning the bond. 

— Soares v. Rahn, The Prince op Saxe Cobouro 
(1839), 3 Moo. P. C. C. 1 ; 4 L. T. 28, 92 ; 13 E. R. 

1 , P . C. 

AnruMion:—A8 to (3) Ezi^. The Pontlda (1884), 9 P. D. 


Navigation. 

(b) Actiona againat Part Oumera. 

471. Whether all need be Joined — Action for 
negligence of master.^ — ^B oson v. Sandford, 
No. 1006, post 

472. .] — To an action on the case 

against several partners for negligence in their 
servant, whereby pltf.’s goods were lost, it cannot 
be pleaded in abatement, that there are other 
partners not named. — ^M itchell v, Tarbutt 
( 1794), 5 Term Rep. 649 ; 101 E. R. 362. 

Annot^ion : — Refd. Powell v, Layton (1806), 2 Bos. & 

P. N. R. 365. 

473. Action for price of necessaries sup- 

plied — ^Existence of other part owners not known.] — 

Doe V, Chippenham (1790), Abbott’s Merchant 
Shipping, 14th ed. 130, N. P. 

Annotations: — Befd. Raldnoy v. Rltchio (1816), 1 Stark, 
338 : Bo Mautort v. Saunders (1830), 1 B. & Ad. 398. 

474. Action for damage to goods.] — To 

an action on the case in the form of tort against 
one of several joint owners of a ship for not safely 
conveying goods which had been delivered to him 
by pltf. for that purpose, deft, may plead in abate- 
ment that the goods were delivered to him & his 
partners jointly, & that his partners are not sued. 
— Powell v, Layton (1806), 2 Bos. & P. N. R. 
365 ; 127 E. R. 669. 

Annotations : — Folld. Max r. Roberts (1807), 2 Bos. & 
P. N. 11. 4.54. Distd. Ansoll v. Waterhouse (1817), 6 
M. & S. 385. Consd. BretUerton r. Wood (1821), 3 
BroU. & Bing:. 54. Refd. Lopes v. De Tastet (1820), 
1 Brod. & Binpr. 538 ; Leslie v. Willson (1821), 3 Brod. & 
Bing. 171. Mentd. Green v. Greenbank (1816), 2 Marsh. 
485 ; Cranch v. White (1835), 1 Bing. N. C. 414 ; Pozzl 
V. Shipton (1838), 8 Ad. & El. 963 ; Legge v. Tucker 
(1856), 26 L. J. Ex. 71 ; Alton v. Mid. Ry. (1865), 34 

L. J. C. P. 292. 

475. Failure to prove all defendants part owners 
— Right as against those proved to be owners.] — 

In an action on the case, upon the delivery of 
goods to several joint owners of a ship to be 
carried to A, for freight, alleging a deviation ; if 
pltf. fail in proving all defts. to bo owners he 
cannot recover even against those whom he proves 
to be owners. — M ax v. Roberts (1807), 2 Bos. & 
P. N. R, 454 ; 127 E. R. 706 ; avbaequeni pro- 
ceedings (1810), 12 East, 89. 

Annotations: — Mentd. Ansell r. Waterhouse (1817), 6 

M. & S. 385 ; Bretherton v. Wood (1821), 9 Price, 408. 

Monition to proceed to adjudication of claim to 
prize.] — See Prize Law, Vol. XXXVII., p. 665, 
No. 1264. 


Sub-sect. 4. — Sale op Ship by Order op Court. 
See ADMIRAI.TY, Vol. I., p. 118, Nos. 236-240. 


Sect. 6.— MANAGING OWNERS AND SHIP’S 
HUSBANDS. 

Sub-sect. 1. — In General. 

See 1894 Act, s. 59. 

476. Managing owner — Commercial not legal 
expression.] — W. was the registered owner of 
certain shares in a ship, & had been entered on the 
register as mamging owner. Deft, subsequently 
became the registered owner of other shares in the 
ship. Deft, was not aware in fact that W. was so 
registered as managing owner. W. sent the ship 
on a voyage without deft.’s knowjedge, & contrary 
to the terms of an agreement made between them. 
Deft, did not participate in the adventure, & 
had previously informed W. that he did not intend 
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to navigate the ship or take aiiy part in her 
management. Pltfs. supplied necessaries for the 
ship previous to such voyage, upon the order of W. 
witnout the knowledge or consent of deft. Pltfs. 
before supplying the goods consulted the register, 
& found deft.’s name entered therein as part 
owner of the ship ; — Held : the fact that deft, had 
allowed the entry on the register describing W. as 
managing owner to remain unaltered did not per ae 
amoimt to a holding out of W, as his agent, so as to 
render deft, liable for the necessaries supplied by 
pltfs., & inasmuch as W. had not in fact authority 
to bind deft., pltfs. could not recover against the 
deft, for such necessaries. 

The term managing owner is not defined in the 
Act ... it is a commercial & not a legal ex- 
pression (Bowen, J.). — Frazer v. Cutiibertson 
(1880), 0 Q. B. D. 93 ; 50 L. J. Q. B. 277 ; 29 
W. R. 396. 

AniMUUions : — Refd. Baumvoll Manafactiir von Scheibler 
V. QilohroBt, [1892] 1 Q. B. 253 ; Von Frecden v. Hull 
(1906), 75 L. J. K. B. 359 ; Aasoclated Portland Cement 
Manufacturers (1910) v, Ashton, 11915] 2 K. B, 1 ; EUer- 
mau Lines v. Read (1927), 44 T. L. R. 7. 

477. Agent of each co-owner separately.] — 

The Vindobala, No. 515, post 

478. Ship's husband — Servant of shipowner.] — 
Benson v . Heathorn, No. 493, post 

479. Position fiduciary — Director of com- 

pany owning ships acting as ship’s husband.] — 
Benson v. Heathorn, No. 493, post. 

480. .] — Smith v. Lay, No. 496, post. 


Sub-sect. 2. — Appointment. 

See 1894 Act, s. 59. 

481. Validity of deed continuing appointment — 
Founded on contract for sale of shares.] — ^A. & B., 

being owners of nine-sixteenth shares of a ship, & 
also husbands or managing owners, by deed, sold 
five-sixteenths to C. The deed contained a cove- 
nant that C. should bo appointed to the command 
of the ship, & that A. & B. should continue to have 
the management, as husbands, & should elect the 
tradesmen & appoint all the officers ; & that if C. 
should relinquish the command, or die, A. & B, 
should appoint such fit person to succeed him as 
might be approved of by him or his exors., or that 
he or they might nominate a fit person to the com- 
mand in his stead, & that A. & B. should be em- 
ployed as the agent of C. in the concerns of the 
ship ; & if C. should be minded to sell all or any 
of his shares, he might do so, upon condition that 
the purchasers should abide by the stipulations in 
the deed, & not remove A. & B., or the survivor of 
them, from being managing owners, so long as 
they should perform the stipulations on their 
part : — Held : although the covenant to continue 

A. & B. as C.'s agents in the concerns of the ship 
might be lawful if it stood alone, yet the deed being 
"ounded on a contract for the sale of the shares, 
with a stipulation for the appointment to the 
command, & the continuance of the management, 
i illegal & void. — Card v. Hope (1824), 2 

B. & 0. 661 ; 4 Dow. & By. K. B. 164 ; 2 L. J. O. S. 
K.B. 96; 107E. R. 529. 

;-~Bxpld. Richardson v. Melllsh (1824), 2 Bing. 

229. Reid. Jones v. Waite (1839), 5 Bing. N. C. 341. 

,, ^2. Appointment by court.] — ^A case in which 
the ct. on an interlocutory application appointed 
a ship s husband at the suit of some of the part 
owners of a ship as against the others, who were, 


under a contract, ship’s husbands as well as part 
owners. — ^B »enan v. Preston (1853), 10 Hare, 
331 ; 1 W. R. 112 ; 68 B. R. 953 ; on appeal^ 
20 L. T. O. S. 241, L. C. & L. JJ. ; previous pro- 
ceedinga (1852), 2 De G. M. & G. 813, L. JJ. 
Annotation Hentd. Lovett v, Lovett (1856), 2 Jur. N. S. 

1130. 

483. Evidence of appointment — Actii^ as ship’s 
husband.] — Pltf., part owner of a ship, & who 
acted as ship’s husband, being authoiised by the 
other part owners, of whom deft, was one, to repair 
& lengthen the ship, gave verbal orders for the 
repairs, entered into a written contract with a 
ship builder for lengthening the ship. After- 
wards pltf. received a notice from deft, that he 
would not be answerable for any alterations in 
the ship. The work was completed & pltf. paid 
for it, & on telling deft, the amount, he said that 
“ the ship had better have been sold.” Pltf. 
having sued deft, for his proportion of the money 
paid : — Held : the fact of pltf. having acted as 
ship’s husband was sufficient evidence of his 
appointment, without any formal proof. 

An express authority is necessary from a part 
owner of a ship to the ship’s husband to order 
works not necessary as repairs ; but such authority 
once given cannot be revoked after it has been 
acted upon, & it is for the part owner when sued 
for contribution to prove that it was revoked 
before the works were commenced or a contract 
for them entered into. — Chappell v. Bray (1860), 
6 H. & N. 145 ; 30 L. J. Ex. 24 ; 3 L. T. 278 ; 9 
W. R. 17 ; 158 E. R. 60. 

AnrCotaiion HUl u. Nuttall (1864), 17 C. B. N. S. 

262. 

4 g 4 , Entry In register.] — Frazer v, 

CuTHBERTSON, No. 476, ante. 

485. Construction of contract.] — Darby v . 
Baines, No. 436, ante. 


SuB-SECT. 3 . — Duties, 

See 1894 Act, s. 59. 

486. General duties.] — Darby v. Baines, No. 
436, ante, 

487. Duty to account — Within reasonabie time 
— ^Uabiilty for failure.] — Part owners of a ship 
having agreed ‘‘ each «& every of them with the 
others & each & every of the others,” that the 
ship sliould proceed on a ceitain voyage, under the 
exclusive management & control of one of them 
as ship’s husband, & that after her return ” a full 
account should be made of the said slap & her 
concerns,” & the neat profits be divided in pro- 
portion, after deducting all charges ; the duty 
of making out such account is cast upon the ship’s 
husband ; & for not doing so, &: not dividing the 
neat profits after deducting all charges, within 
a reasonable time after the ship’s return, an action 
lies against him upon the agreement by each of 
the part owners ; though it be not averred in 
terms that the charges were or could have been 
ascertained before the action brought ; for that 
is matter of defence. — O wston r, Oqle (1811), 
13 East, 538 ; 104 E. R. 479. 

Annotations : — Apld. Wilson v. Cutting (1834). 10 Bing. 

436. Reid. Sorvante v. James (1829), 5 Man. Sc Hy. 

K. B. 209 ; Lyon v, Haynes (1843), 5 Man. &. O. 504. 

4 g 8 . Reasonable time question of 

fact.] — It is the duty of a managing owner to 
account to his co-owners for the ship’s earnings & 
disbursements within a reasonable time, but what 


PART 11. 8B0T. 6, BUB-SEOT. 3. 
r. Duty to aeooiml.] — Turnbr v, 
J.— VOL. XU. 


MoMann (1882), 22 N. B. R. 391.— 
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t. Duty to ascertain certifleaHon 


of master.]— H kslop v, CADRtraxAO 
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Sect 0 . — Managing oumera and ship' a husbands: 
Sub-aeda, 3, 4 5, A,] 

is a reasonable time must depend \ipon the cir- 
cumstances of each case. There is no llxed rule 
that a ship’s accounts are to be ready before she 
sails on her next voyage. — T he Mount Vernon 
(1891), 64 L. T. 148 ; 7 Asp. M. L. C. 32. 

489. Receipt of freight — ^After deduction 

of disbursements.] — ^H arris v. Reynolds, No. 504, 
poat, 

490. Dufy to procure charters & freights.] — 

Darby r. Baines, No. 436, arde. 

491. .] — Williamson v. Hine, No. 497, 

post. 

Duty to insure .] — See Insurance, Vol.- XXIX., 
p. 79, No. 381. 

Duty to make return for purpose of income tax.] 

^See Income Tax, Vol. XXVIII., p. 39, No. 206. 


Sub-sect. 4. — ^Remuneration. 


492. Right to remuneration — No fixed rate 
applicabie.] — ^The Meredith, No. 431, ante. 

493. Right to commission — ^Director of company 
acting as ship’s husband.] — H., being a director 
of a joint-stock co. established for the building, 
purchasing, hiring & employment of steam 
vessels, purchases a vessel for £1,340, & after- 
witfds sells it to the co., as from a stran^r, for 
£1,500, charging the co. with commission at 
1 per cent, the broker’s earnest inoney, & the 
expenses of the bill of sale to himself, there being 
but one bill of sale. Such a transaction cannot 
stand in a ct. of equity. 

A ship’s husband being the servant of the ship- 
owners, holding an important office & open to the 
vi^ant superintendence of his employers, it is 
primd facie a breach of trust in any director of a 
co. established for the purpose of acquiring & 
working of vessels, especially where the directors 
have the exclusive management of the concern, 
to take upon himself the duties of ship’s husband. 
Where, therefore, in a co. so constituted one of 
the directors with the consent of others forming 
with himself a board of directors, undertook the 
office of ship’s husband, & in that character 
received out of the funds of the co. such sums for 
commission & brokerage as arc usually allowed to 
the ship’s husband ; — Held : he must refund those 
moneys ; & eemble, the other members of the 
board of directors were similarly responsible in 
the event of any inability in the principal party 
implicated to refund.— JBenson v. Heathorn 
(1842), 1 Y. & C. Ch. Cas. 326 ; 9 L. T. 118 ; 62 
E. R. 909. 


AfwuiiaiionB : — Distd. Smith r. Lay (1856). 3 K. & J. 105. 
Ckmid. Be Cape Breton Co. (1885), 29 Ch. D. 795. Retd . 
Imperial Mercantile Credit Assoon. e. Coleman (1871), 
6 Ch. App. 558 ; Coeta Rloa Ry. e. Forwood, [190()j 
1 Ch. 756 ; Rowland e. Chapmam Rowland v. Corrie, 
Rowland e. Brandreth (1901), 17 T. L. R. 669 ; Trans- 
Yaal Lands Co. v. New Beiglnm (Transvaal) Land & 
Development Co., [1914] 8 Ch. 488. 

494. Rate of commission.] — Darby v. 

Baines, No. 436, ante. 

495. .] — The Dbua, 8altbr v. 

Adey (1855), 9 L. T. 119 ; previous proceedings. 
24 L. T. O. S. 229. 


496 . For services as ship-broker.]— The 

manamng owner of a ship is competent to appoint 
himself to act as broker to the ship in coUecti^ & 


distributing tUb freight, there being no incom- 
patibility between those services, as, semble, there 
would be between the services of ship’s chandler 
or ship’s carpenter, & his fiduciary character as 
managing owner. 

But, before allowing him a commission in reject 
of the services in question, the ct. directed an 
inquiry whether, according to the custom of ship- 
owners or othei^se, he, being managing owner, 
was entitled to any & what commission in respect 
of duties performed by him, & which duties are 
ordinarily performed by shipbrokers. — Smith v. 
Lay (1856), 3 K. & J. 106 ; 69 E. R. 1041 ; sub- 
sequent jyroceedinga, sub nom. The Tudor, Smith 
V. Lay (1858), 9 L. T. 119. 

497. For procuring charters Sc freights.] — 

The procuring of charters & freights is one of the 
ordina^ duties incidental to the position of a 
managing owner of a ship ; & in the absence of a 
special contract he is not entitled to retain, as 
against the ship, commissions on the charters or 
freights procured, whether he is acting as ship- 
broker himself or employing other brokers. — 
Williamson v. Hine, [1891] 1 Ch. 390 ; 00 L. J. 
Ch. 123 ; 63 L. T. 682 ; 39 W. R. 230 ; 7 T. L. R. 
130 ; 6 Asp. M. L. C. 569. 

498. Right to receive profits.] — Pltf. & deft, 
were partners, they were joint owners with B. 
of some ships, as to which B. acted as ship’s hus- 
band, but the duties were principally performed 
for him by deft. There being no agreement on 
the subject between the parties : — Held : B. was 
entitled to the profits derived as ship’s husband, & 
pltf. was not, as partner, entitled to participate 
in any share of them received by deft., by arrange- 
ment with B. — Miller v. Mackay (No. 2) (1865), 
34 Beav. 296 ; 55 E. R. 649 ; previous proceedings 
(1862), 31 Beav. 77. 

Annotation: — Befd. Hancock v, Heaton (1874), 30 L. T. 

592. 

499. Effect of receipt of secret commission — 
Right of co-owners to terminate agreement.] — 

A., B., & C. being joint owners in a vessel, it was 
agreed that A. shoffid act as the ship’s husband &; 
broker, & be entitled to commission on “ gross 
freight, & in case of gross negligence or fraud on 
the pait of A. that B. & C. might put an end to the 
agreement by notice & purchase of A.’s shares. 
A. effected a charterpaity of the vessel, the 
charterer paying all expenses, & £130 per week 
for the ship, & £4 a week to A., who in the accounts 
he rendered to B. & C. represented the amount 
paid as £130 a week only : — Held : the conceal- 
ment of the receipt of the £4 a week was such a 
fraud on B. & C., that it entitled them to put an 
end to the agreement. — The Pikebe, Brenan v. 
Preston (1863), 9 L. T. 119 ; 2 W. R. 138. 


Sub-sect. 6. — ^Authority to Bind Owners. 
A. In OencraL 

500. General rule — ^Authority to do all nioeeeary 
acts — To enable ship to prosecute voyage.] — ^The 

ship’s husband or managing owner has authority 
to do whatever is necessary to enable the ship to 
prosecute her voyage Sc earn freight. 

Deft, was part owner, to the extent of 2-04ths 
in a ship which had been arrested in the Admlty. 
Ct. in a suit for collision. P., the other co-owner. 
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who was also ship*s hu8ba^d or manag^ owner, 
in order to procure the release of the ship that she 
might be ear^i^ freight, induced pltf. to become 
bail for the ship in the Admlty. Ct., by which means 
the ship was released. The suit terminated in 
favour of the injured vessel. P. became bkpt,, & 
the ship herself was lost. Pltf. having paid what ! 
was due from him under the bail bond, brought his 
action against deft, to recover back the money 
so paid ! — Held : P., as managing owner, had, 
under these circumstances, authority to bind his 
co-owner, deft., & pltf. was therefore entitled to 
recover.— B arker V. Highlby (1803), 15 C. B. N. S. 
27 ; 2 New Rep. 489 ; 32 L. J. C. P. 270 ; 9 L. T. 
228 ; 10 Jur. N. S. 391 ; 11 W. R. 968 ; 1 Mar. 
L. C. 383; 143 E. R. 692. 

AnnoUUions: — Oo^. Frazer v, Cuthbertson (1880), 6 

Q, B. D. 93. Re!d. Coulthurst v. Sweet (1866), L. R. 

1 C. P. 649 ; Thomas v. Lewis (1878), 4 Ex. D. 18 : 

Pringle v. Dixon (1896), 2 Com. Cas. 38 ; Df>eg «. Trist 

(1897), 2 Com. Cos. 153. 

601. In management of ship.] — 

A ship's husband is no doubt entitled to do ail 
things usual in the management of the vessel, & 
to appoint an agent when in the ordinary sense the 
authority of an agent is required but not to 
appoint a ship’s husband to act in his place 
(Mathew, J.). — Doeg v, Trist (1897), 13 T. L. R. 
320 ; 2 Com. Cas. 153. 

502. Institution of legal proceedings — Liability 
of co-owner for costs.] — J?k)lr. in London brings his 
action against his debtor in Scotland for costs 
incurred in the conduct of an appeal in dom proc. 

The action, in which the costs were incurred, was 
originally brought in the Admlty. Ct., to recover 
the amount insured upon salvage for a recapture 
made by the ship Dianas of which Y., O., & S., 
resp., were the owners ; 8. being however one of 
the registered owners only for security of a debt 
due to him from O.. Pending the suit before the 
Judge Admiral the Diana was sold, & the debt 
paid to S. S.’s name was, however, continued 
in the subsequent proceedings in the Ct. of Session 
& House of Lords. Y., the ship’s husband, by 
letter to the agent in Scotland, stated it to be S.’s 
request that a particular solr. named should be 
employed to conduct the appeal, & he was 
employed. To the action by the solr., S., who was 
the principal defender, the others being insolvent ; 
pleaded the triennial prescription ; & averred, 
& the averment not disproved, that Y. had no 
authority from him to write the letter to the agent 
in Scotland, that he never was consulted about the 
matter, & that the use of his name in the proceed- 
ings in Scotland & in dom» proc, had been entirely 
without his authority or knowledge. Answered 
that the law of Scotland & the triennial prescrip- 
tion did not apply, the d^bt having been contracted 
in England ; & that, supposing that to be wrong, 
the prescription did not apply because the debt, 
was constituted by writ, Y., as ship’s husband, 
having power to bmd the other owners, & having 
bound them by his letter. Judgment below for the 
defender, the ct. being of opinion that it was itself 
the proper forum, & that a ship’s husband could 
not bind the owners in this matter ; & the grounds 
of judgment held in dom, proo. to be right. But 
the Lord Chancellor being of opinion that, by the 
policy of the Hawkeebury Acts, Y, might have 
bound S. as a co-owner, if their names appeared 
together as owners In the register, a copy of two 
registers, agreed by the parties to be a true copy- 
produced, in one of which the name of 8. appeared, 
m the other that of Y. ; but not being together 
in the same register the Lord Chancellor con- 
ceived that it was too much to say that they were 
oo-owners ; & Judgment affirmed. 


1 cannot conceive that a ship’s husband has, as 
such, the power to pledge his owners to the 
expenses o4 a law suit (Lord Eldon, C.). — 
Campbell v, Stein (1818), 6 Dow, 116 ; 3 E. R. 
1417. H. L. 

AnnoUUitm: — Xentd. Don v. Lippinann (1837), 5 Cl. & 

Fin. 1. 

503. Effect of delay in application 

to court.] — ^Where a shipowner applied to the ct. 
to set aside an order condemning him in the coste 
of unsuccessful legal proceedings taken in his 
behalf by the managing owner, on the ground that 
the proceedings had been instituted without his 
knowledge, consent, or ratification, & that the 
first intimation he had of the proceedings was a 
notice received by him about a month pre-vious to 
the present application condemning him in the 
costs of such proceedings, the ct. refused to grant 
the application, as it did not appear that appet., 
though he had no knowledge of the institution of, 
was not aware of the pendency of the proceedings, 

because he had not at once applied to the ct. on 
becoming aware of the proceedings, instead of 
delaying to take any steps for over a month. — 
The Brllcaton (1886), 54 L. T. 544 ; 5 Asp. 
M. L. C. 582. 

504. Borrowing money on security of charter- 
party.] — A ship’s husband who had advanced for 
outfits & disbursements of the ship sums con- 
siderably exceeding the money received under the 
charterparty at the commencement of the voyage, 
had, before the freight was deliverod, obtamed 
a loan by deposit of the charterparty to relieve 
himself from his advances on account of the 
ship. Motion by one of the part owners to restrain 
the ship’s husband from receiving or dealing with 
the freight, refused with costs, the ship’s hus- 
band being entitled to receive the freight & deduct 
his disbursements, & his conduct not having been 
so improper as to justify the restraint of this right. 
— ^Harris v, Reynolds (1856), 9 L. T. 119 ; 4 


W. R. 278. 

506. Loan necessary to enable ship to 

prosecute voyage.] — A ship’s husband & managing 
owner, as such, has no authority to borrow money 
on the credit of the co-owners of the ship. 

Semble : a managing owner might have a right 
under exceptional circumstances to borrow money 
without . express authority, if the loan were 
necessary to enable the ship to prosecute her 
voyage. — ^Pringle (Adam) &> Co, v. Dixon (1896), 
2 Cora. Cas. 38. 


AnnoiaHon ReM. Doeg: r. Trist (1897), 2 Com. Cas. 1;>3. 

605 . On assignment of freight.] — 8. & 

CO. were owners of seven-eighths of an American 
vessel, & ship’s husbands. T. was the owner 
of the remaining eighth, & was captam of the 
vessel, which was despatched on a voyage to 
Liverpool. Before the voyage, S. & co. spent a 
large sum in repairs, & for the purpose, as was 
alleged, of taking up bills which they had accepted 
on account of the repairs, they borrow<^ a 
money from pltfs., & assigned the freight to them 
by way of security. On the amval of the vessel 
in Liverpool, pltfs. obUined an injuncti^ to 
prevent T. from receiving the freight*. Hela; 
a part owner who is ship’s husband has not the 
right as against other part owners of making an 
assignment of the whole freight to secure monew 
advanced to him ; the legal right to receive the 
freight was in the captain, & In the absence of any 
sufficient allegation ® proof that he was aboi^ to 
misapply it, the injunction ought not to have be^ 
granted. — G uion v, Trask (1860), 1 D6 G. P. & J. 
573 : 29 L. J. Oh. 337 ; 1 L, T. 469 ; 6 Jur. N. S. 
185 ; 8 W. R. 266 ; 46 B. R. 403, L. JJ. 

P 2 
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Sect. 6 . — Managing oumers and ship's husbands: 
Stib-sed. 5, B. <8? C.; svib-seA. 6.] 

507. Procurliig bail bond — ^Liability of oo-owner 
to bail.] — ^B arker v. Hiohlet, No. 600, ante. 

608. Sale of ship — Subsequent ratification by 
oo*owners^ — D., the managing owner of a ship, 
through pltfs., his agents at Constantinople, sold 
her to the Turkish Govt., & received a bill upon the 
Oriental Bank in London for the amount of the 

g urchase-mpney, which bill was duly paid. !>. 

ad no express authority at the time from defts., 
who were the owners of 23-04ths of the ship, to 
sell her, but the latter knew that a sale was con- 
templated ; after the sale, they executed a 
power of attorney, reciting that they had agreed 
to sell the vessel to the Turkish Govt..‘ & had 
actually received the purchase-money, & empower- 
ing pltfs. to transfer their respective shares & 
to hand over the vessel to the purchasers. Defts. 
afterwards received from D., or settled in account 
with him, the value of their respective shares : — 
Held: the jury were warranted in finding that 
defts. had authorised the sale of the ship by D., 
or had by their subsequent ratification so adopted 
his act as to render them jointly liable to pltfs. 
for the commission due to the latter on the sfije. — 
Keay V, Fenwick (1876), 1 C. P. D. 745, C. A. 
Annotation : — Apld. Mould v. Andrews (1876), 35 L. T. 813. 

509. Liability to co-owners for actual 

value.] — Where a person deals as owner with the 
property of another, so as to found an action of 
conversion by the owner, there it, an implied 
covenant on the part of such person to pay for the 
property as if there had been a sale to him by the 
owner. The managing owner of a ship sold her 
without the consent of the owner of 2-64th shares : 
— Held : there was an implied covenant on the 
part of the managing owner to pay to the owner of 
shares a price representing their actual value. — 
Nicol V. Hennessey (1896), 44 W. R. 584 ; 12 
T. L. R. 485; 40 Sol. Jo. 601 ; 1 Com. Cas. 410. 

510. Charterparty cancelled — Liability of co- 
owners for compensation.] — A ship’s husband, who 
has the authority of the owners of the ship to enter 
into a charterparty, & has accordingly made a 
charterparty by which commission, on the freight, 
primage, & demurrage is stipulated to be duo to 
the charterers on the execution of the charterparty, 
has not, without the express sanction of the owners, 
power to bind them by an agreement to cancel 
the charterparty & pay the charterers a sum in 
lieu of commission, although such agreement is 
for the benefit of the owners. — Thomas v. Lewis 
(1878), 4 Ex. D. 18 ; 48 L. J. Q, B. 7 ; 39 L. T. 
669 ; 43 J. P. 56 ; 4 Asp. M. L. C. 51 ; sub nom. 
Thomas v. Oxley, 27 W. R. Ill, D. C. 

Annotations : — BM. Pringfle v. Dixon (1806), 2 Com. Cas. 
38 ; Doog V. Trist (1807), 2 Com. Caa. 153. 

511. Authority to act on shore.] — The 

authority of the managing owner of a vessel 
extends to the conduct on shore of all that concerns 
the employment of the ship, so that co-owners in 
deputi^ to him the management of the vessel 
on their behalf thereby give him power to pledge 
their credit for what is necessary to repair her, so 
as to enable her to be employed in the ordinary 
course of trade suitable for the vessel, & it makes no 
difference in the liability of the co-owners that the 
m a nagin g owner has instructions to insure & lias, 
in ^ fact, collected the money from the under- 
writers to discharge a claim for heavy repairs con- 


sequent on damage sustained by the vessel. — 
The Huntsman, [1894] P. 214 ; 70 L. T. 386 ; 
7 Asp. M. L. 0. 431 ; (J R. 698. 

512. Appointment of deputy.] — Doeq v. 
Trist, No. 601, ante. 

613. Appointment of agent.] — Dobg v. Trist, 
No. 601, ante. 

614. Whether authority revocable — Express 
authority.] — Chappell v. Bray, No. 483, ante. 

616. By one co-owner alone.] — The 

managing owner of a ship is the agent of each 
co-owner separately, & each co-owner may 
retract his authority to the managing owner with- 
out consulting the other co-owners. 

The managing owner of the Vindohala, with the 
authority of his co-owners, entered into negotia* 
tions abroad with the view of chartering the ship. 
These negotiations were carried on by an agent 
abroad. On July 17, 1884, a form of charter, 
signed by the managing owner, was offered to the 
proposed charterers. They objected to certain 
provisions in it, to which objections the agent, 
with the managing owner’s authority, assented. 
On July 19, the charterers signed the charter, 
having previously introduced into it certain 
further alterations which had never been suggested 
to the managing owner’s agent. On the same 
day certain of the co-owners gave notice to the 
managing owner Giat they refused to be bound 
by any charter. The managing owner, consider- 
ing himself bound to sign the charterparty, signed 
I it on July 22. The execution qf the charterparty 
was prevented by the arrest of the Vindobala by 
the dissentient owners, & damages resulted there- 
from : — Held : in a co-ownership’s action, there 
was no binding contract until the managing owner 
signed the chfiuter on July 22, &, as the dissenting 
owners had revoked their authority on July 19, 
they were not bound by the charter. — The 
Vindobala (1889), 14 P. D. 50 ; 68 L. J. P. 51 ; 60 
L. T. 657 ; 37 W. R. 409 ; 6 Asp. M. L. C. 376, 
C. A. 

Authority to insure.] — See Insurance, Vol. 
XXIX., pp. 77, 78, 439, 440, Nos. 366-373, 
3400-3403. 

B. Fitting out and Repairing Ship. 

516. Liability of owners for expenses — Fitting 
out ship.] — Part owners of a ship in the East India 
Co.’s service is liable to pay the bills of the 
tradesmen employed by the husband of the ship 
in fitting her out. — Tolson v. Hallett (1755), 
Amb. 269 ; 27 E. R. 180, L. C. 

617. .] — Helme V. Smith, No. 396, 

ante. 

618. Effect of insurance of ship.] — 

The Huntsman, No. 511, ante. 

619. Work done to ship.] — In an action 

against one of the owners, for work done to a 
vessel, by the order of the ship’s husband, such 
owner will be liable, unless it be shown, that the 
dealing was that the person who directed the work 
to be done should be looked to exclusively. — 
Thompson v. Finden (1829), 4 C. & P. 158 ; 172 
E. R. 652, N. P. 

620. Unnecessary works.] — Chap- 

pell V, Bray, No. 483, ante. 

621. Repairs to ship — Effect of sale of 

share by part owner.] — Curling v. Robertson, 
No. 371, ante. 

522. Managing owners also 


PART II. SECT. 6, SUB-SECT. 6.— B. 

6161. lAabilUy of ovmers for expenses 
•-FUHng out ship.] — E., the managing 
owner, obtained, on credit, metM 


sheathing Sc other goods from pltfs. 
which were used in sheathing Sc farther 
ontfittlim the vessel, at the port where 
she had been built. Sc where the owners 
resided, before sending her out to sea : 


— Held : the managing owner had power 

to pledge the credit of the owners for 

such necessary purposes. — ^T roop o. 
Everett (1891), (Sout. 131.— CAN. 
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charterers.] — H. being the owner of a steam vessel 
sold 32-64th shares in her to M*0. & co., & agreed 
tliat they should have the full & exclusive direction, 
management & control of the vessel, to be dealt 
with & managed by them as managing owners & 
sMp’s husbands as they might think best without 
any let or hindrance of H,, & as such managing 
owners & ship’s husbands should have 5 per cent, 
on the gross earnings to be made or produced in 
any employment or service in which the vessel 
might be engaged by them & further that M‘C. 
& co. should from henceforth be & become man- 
aging & exclusive owners for the pui*pose of employ- 
ing the vessel in any service they might think fit. 
It being part of this agreement that M‘C. & co. 
were to pay to H. £900 as a charter for his 32-64ths 
shares for the first six months, for wliich sum 
M‘C. & CO. were to have the entire use & control 
of the steamer & all her earnings for that period. 
Repairs having become necessary during the 
continuance of this charter : — Held : under the 
agreement M‘0. & co. had power, as ship’s husbands, 
to bind II. by contracts for such repairs, & such 
repairs having been done, H. was liable for the 
price to the persons employed by M‘C. & co. as 
agents for the parties liable. — Preston v. Tampein 
(1857), 2 H. & N. 081 ; 27 L. J. Ex. 192 ; 3 Jur. 
N. S. 1247 ; 157 E. R. 282 ; ayJ) nmn. Holmes v» 
Preston, 30 L. T. O. S. 208 ; 0 W. R. 82, Ex. Ch. 

^?mote<ion Ref d. Barker v. Higliley (1863), 15 C. B. 

N. S. 27. 

623. .] — Hunt v. Waters (1858), 9 

L. T. 238. 

524. ,] — Tyneside Engine Works 

Co. V, Goldsmith (1892), 8 T. L. R. 478. 

526. .] — The Huntsman, No. 511, awfe. 

C. Supplies for Ship. 

526. Liability of owners.] — Hall v. Howard 
(1853), 9 L. T. 302. 

627. ,] — Hunt v. Waters (1858), 9 L. T. 

238. 

528. Part payment by bills drawn on ship’s 

brokers.] — Necessaries were furnished to a ship on 
the order of the ship’s husband, himself a part 
owner, by whom alone the ship was managed : — 
Held : the co-owners wei*e liable, although x>art of 
the supplies had been paid for bills drawn by the 
ship’s husband upon the brokers of the ship, &, 
on the bkpey. of the latter, pltf. had proved against 
their estate for the balance. — ^^VHITWELL v. Perrin 
(1858), 4 C. R. N. S. 412 ; 31 L. T. O. 8. 134 ; 140 
E. R. 1144 ; sub norn. The Petjza, Whitweij:. v. 
Perhen, 7 L. T. 509. 

629. Ship’s husband only entitled to charge 

cost price — Ship’s husband co-owner.] — One of 

^veral co-owners of a ship, who acts as ship’s 
husband, is only entitled to charge the cost price 
of supplies to the ship furnished by him in the 
coumeof his business, — Ritchie v. Coupeu (1860), 
28 Beav. 344 ; 54 E. B. 398. 

f — Right of managing owner to sue for 
account.] — Some of the joint ownei*s of a ship, 
acting as managers on behalf of the owners 
^nerally, furnished supplies for the voyage ; — 

; they were entitled to sue for an account of 
the transactions between themselves & the other 
owners.—VANNER v. Frost (1870), 39 L. J. Ch. 

I — T Payment by bill from ship’s husband 
Ship s Imsband co-owner.] — If a person who 
supplies stores to a ship, of which there are several 


owners, takes in payment the bUl of the ship’s 
husband, a plart owner, only, & settles with him 
alone, he discharges the other owners, particularly 
if the bill be renewed. — Reed v. White (1804), 
6 Esp. 122 ; 170 B. B. 759, N. P. 

Annotations : — Held. Robinson v. Head (1829), 9 B. & C. 

449 : Thompson v. Percival (1834), 5 B. & Ad. 925. 

Hentd. Bedford v. Deakin (1818), 2 B. & Aid. 210 ; Mills 

V. Boyd (1842). 6 Jnr. 943 ; Whitwell v. Perrin (1858), 

31 L. T. O. S. 86. 

532. Holding out by co-owner — Entry In register 
not cancelled.] — Frazer v. Cuthbbrtson, No. 476, 
ante. 

633. Eflect of delay.] — In order to dis- 

charge a principal from his liability for a debt 
contracted by his agent the principal must show 
that the creditor has himself misled him into 
supposing that he has elected to give exclusive 
credit to the agent, & that the principal has been 
prejudiced by that supposition. Mere delay in 
enforcing payment from the agent will not be 
sufficient for the purpose. Pltf. sold stores for a 
ship to T., who was ship’s husband & managing 
owner. Deft, was part owner of the ship, & was 
also interested jointly with T. in the adventure for 
which the ship was being fitted out. Pltf. applied 
to T. for payment, but did not obtain it. Three 
months after the goods were supplied & again 
two years after that, deft, settled accounts with 
T. & gave him credit for the price of the goods, 
supposing that they had been paid for. More 
than three years after the goods had been supplied, 
T. having become bkpt., pltf. for the first time 
applied for payment to deft. & brought his action 
for the debt : — Held : there had been no such 
conduct on the part of pltf. as would dischaige 
deft, from his liability. — Davison v. Donaldson 
(1882), 9 Q. B. D. 623 ; 47 L. T. 564 ; 31 W. R. 
277 ; 4 Asp. M. L. C. 601, C. A. 

Annotation ReM. The Huntsman, [1894] P. 214. 

534. Liability of persons under contract to pur- 
chase shares — Disbursements at foreign port.] — 
Von Fkeeden r. Hull, No. 60, ante. 


Sub-sect. 6. — Accounts. 

535. Relation between co-owners & mana^ng 
owner — Continuous partnership.] — The relations 
between co-owners of a vessel engaged in foreign 
voyages & her managing owners are, in the absence 
of any evidence to show that each voyage is a 
separate trading transaction, to be treated, in 
relation to the profit & loss on her voyages, as a 
continuous partnersliip or agency, as the case may 
be.— The Pongola (1895), 73 L. T. 512 ; 8 Asp. 
M. L. C. 89. 

536. Liability of co-owners to account — With 
agent employed by ship’s husband.] — ^A. & B., 

joint part owners of a sliip, entrust the management 
to C., their co-part owner, as ship’s husband. C. 
employs D. as his agent to raise & pay money in 
respect of the sliip & also for his general affairs. 
The ship is chartered by the East India co., earn- 
ing fi’eight from them ; which D. receives, upon 
giving receipts signed, as required by the rides of 
the co., by one other part owner in addition to C., 
the ship’s husband. D., who knew that C. was 
only part owner, but was never controlled by them, 
places the amount of freights received to the 
account of 0. as ship’s owner, &; k^ps a distinct 
general account with him, 0. dies insolvent : — 
Held : A. &> B. cannot sue D. for the balance due 


6, SUB-SECT. 6.-— C. 


526 ii. .1 — Where the nianagiag 

owner & the master of a ship order 
necessaries for the navigation of the 


ship on oredit, the owners are liable. — 
Smith v, Fulton (1877), 11 N. S. R. 
(2 R. & C.) 225.— CAN. 
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Sect* 6 . — Managing {mners and akip^e Jtuabanda: 
Sab-aect* 6. Seda* 7 & S* Part 111* Seeta* 
1 <fe 2 ! Svb-aed* 1, A.] 

from him on the ship’s account, because there is 
no privity of contract between tliem ; D.’s 
responsibility is to the exors. of C. — Sms v. 
Brittain (1832), 4 B. & Ad. 375 ; 1 Nev. & 
M. K. B. 694 ; 110 E. R. 490. 

AnnokUions : — Distd. Walshe v. Provan (18d3)» 8 Exoh. 

843 ; Coulthnrst v. Sweet (1866). L. U. 1 O. P. 640. 

Sims e. Bond (1833). 2 Nov. & M. K. B. 608 ; 

Ireland e. Thomson (1847). 4 O. B. 149. Mentd. Elston 

r. Braddick (1834), 2 Or. & M. 435; Cooke v. Seoloy 

(1848). 17 L. J. Ex. 286 ; Bodeuham v. Hoskyns (1852). 

2 De G. M. & G. 903 ; He Gross. Ex p. Adair (1871). 

24 L. T. 198. 

537. Misapplication of moneys by managing 
owner — ^Freight money paid to bank — ^Rlght of 
co-owners a^dnst bank.]— The managing owner of 
a ship chartered by the East India co. received the 
warrants for the freight, A paid them into a bank 
in his own ^me, drawing cheques from time to 
time for various sums out of the proceeds, part of 
which were applied for the use of the ship & part 
for other purposes ; — Held : the other part 
owners had lio lien on this fund in the hands of 
the bankers nor any claim against the bankers as 
their debtors . — Re Bond & Pateshall, Ex p. 
Gribble (1833), 3 Dcac. & Ch. 339, Ct. of R. 
Annotation .-Mentd. Bodeuham v. Hoskyns (1852), 2 

De O. M. & G. 903. 

588. Liability of co-owners —Ckmtrlbution 

paid by one co-owner.] — Where a pi..rt owner of a 
ship pays to the managing owner his contribution 
due upon the ship’s accounts as agreed between the 
co-owners, the managing owner receives such 
contribution as agent for all the owners, & in the 
event of the managing owner misapplying such 
payment to his own use A not paying the ship’s 
accounts therewith, the contributing owner is 
entitled to be credited with the amount so paid 
but all the owners, including himself, must make 
good the defalcations in proportion to their shares. 
—The Ida (1886), 55 L. T. 69 ; 6 Asp. M. L. C. 21. 

Operation of Statute of Limitations.] — See 
Limitation of Actions, Vol. XXXII., pp. 371, 
616, Nos. 650, 1745. 

Duty of managing owner to account.] — See 

Hub-sect. 3, ajiic. 


Sect. 7.— OFFENCES AND PENALTIES. 

Sec 1894 Act, ss. 16, 28 (4), 67 (2), 69-71, 76 ; 
1911 Act (c. 42), s. 1 ; Pacific Islanders Protection 
Act, 1872 (c. 19). 

589. Forfeiture of ship — Who is liable — Bond 
fide purchaser after offence.] — ^A ship was arrested 
by the Crown in Tortola, on a charge of piracy. 
The affidavit which led to the warrant of arrest 
alleged, that the ship was bought at St. Marc, in 
Ila^i, from a British subject by the revolutionary 
govt, of Hayti, A that the ship, having been 
equipped as a ship of war, was afterwards employed 
in acts of hostility. It appeared that the ship 
lu^ been sold by public auction, six months before 
^izure, to a bond fide purchaser, a British subject. 
The Vice-Admlty. Ct. of Tortola sustained a 
profit to the jurisdiction of the ct. A decreed 
restitution of Ihe ship, but without costs or 
dai^ges : — Held : there was no authority to be 
derived from principle or precedent, for a ship 
sold by public auction to a bond fide innocent 


purchaser, before any proceed!^ have been taken 
on the paH of the Crown against the ship, being 
afterwa^ arrested A condemned on account of 
having been engaged previously in piratical acts* — 
B. V* McClbvbrtt;, The Tblbgrafo (or The Bb- 
STAURAOION) (1871), L. B. 3 P. C. 673; 8 Moo. 
P. C. C. N. S. 43 ; 40 L. J. Adm. 18 ; 24 L. T. 748 ; 
20 W. R. 242 ; 1 Asp. M. L. C. 63 ; 17 B. R. 229, 
P. O. 

540 ., .] — A cause of forfeiture, 

under 17 A 18 Viet. c. 104, s. 103, was instituted 
on beh£df of a British olllcer of customs against 
a vessel seized for an allied infrii^ment of the 
provisions of that sect. Pltf. in Ills statement of 
claim in effect alleged that on July 18, 1874, one 
of her owners, being a British subject, had falsely 
represented, contrary to the fact, A with intent 
to conceal the British character of such ship, that 
she liad been sold to foreigners. An appearance 
in the action having been entered on behalf of a 
foreigner as deft., a statement of defence A 
counterclaim was delivered on his behalf, which 
in para. 7, thereof sot up the defence, that on 
July 6, 1876, deft, became bond fide purchaser of 
the vessel proceeded against, for valuable con- 
sideration, without knowledge of any of the matters 
alleged in the statement of claim. Pltf . demurred 
to para. 7 of the statement of defence ; — Held : 
the demurrer must be allowed ; for the property 
in the vessel was divested out of its former owners, 
A vested in the Crown immediately on the com- 
mission of any of the offences in respect of which, 
under the provisions of the sect., the penalty of 
forfeiture was imposed. — T he Annandale (1877), 
2 P. D. 218 ; 47 L. J. P. 3 ; 37 L. T. 139 ; 26 
W. R. 38 ; 3 Asp. M. L. C. 489, C. A. 

Annotation : — Refd. The Polzcath, 11916] P. 241. 

541. On what grounds — Piracy.] — R. 

V* McCleverty, The Telegrafo (or I^e Re- 
STAURACION), No. 539, ante. 

542. Share vesting in alien.] — Tm: 

Millicent, [1891] W. N. 162. 

543 . Owning company not having 

principal place of business within His Majesty’s 
Dominions.] — By 1894 Act, s. 1, “ a ship shall not 
be deemed to be a British ship imless owned wholly 
by . . . bodies corporate established under A 
subject to the laws of some part of Her Majesty’s 
Dominions, A having their principal place of busi- 
ness in those Dominions.” 

A ship registered as a British sliip was owned by 
a co. registered as a British co. under the Cos. Acts. 
Doubts having arisen as to the title of the ship to 
be registered as a British ship, the Comrs. of 
Customs A Excise, pursuant to the pi*ovisions of 
1906 Act, s. 51, directed pltL, the registrar of 
shipping at the ship’s port of registry, to require 
evidence to be given to his satisfaction that the 
ship was entitled to be so registered. The evi- 
dence adduced established that the affairs of the 
CO. from the time the ship was bought A put upon 
the register were directed from Hamburg by the 
chairman of the board of directors, a natitrmised 
British subject of German origin, who held the 
majoritv of the shares A resided at Hamburg both 
before A after the outbreak of war between Great 
Britain A Germany. Accordingly, proceedings for 
forfeiture were instituted in accordance with the 
provisions of 1894 Act, s. 76 : — Held : the principal 

S lace of business of the co. was not within His 
[aiesty’s Dominions, A the ship, therefore, was 
forfeit to the Crown. — T he Poi>zbath, [1916] 


PART II. SECT. 7. 

e. CMng to aea oHihout atatvlory 
number of The duty of pro* 


vidlng the offloers specified In Shipping 
A Seai^n Act, 1903, s. 21. is not 
impend on the master of a ship ; A* 
eetnble, even the owner is no longer 
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Pakt III. — ^Master, Officers and Crew. 


P. 241 ; 86 L. J. P. 241 ; 110 L. T. 370 ; 32 
T. L. B. 647 ; 13 Asp. M. L. 0. 696, 0. A. 
Annotation : — Befd. The St. Tudno. [1918] P. 174. 

544, Jurisdiotion of court — Court not 

within British territory — Supreme Court of 
ShanghalJ-yThe Supremo Ct. of China & Corea 
at Shanghai decreed the forfeiture for improperly 
carrying British colours of a ship owned by 
Russians which had been registered at Shanghai 
in the name of a British subject : — Held : as the 
Supreme Ct. of Shanghai was not within British 
territory it had no jurisdiction to make the decree. 
1804 Act, s. 76, confers the jursidiction exercised 
upon no ct. except within the dominions of the 
Crown, & there is no statutory authority extending 
the jurisdiction thereunder to the Shanghai Ct. — 
Tub Maori King, [1909J A. C. 662 ; 78 L. J. P. C. 
138 ; 100 L. T. 787 ; 26 T. L. R. 645 ; 53 Sol. Jo. 
519 ; 11 Asp. M. L. C. 248, P. C. 

546, Admiralty Court — Where order 

for detention by Prize Court.] — ^Where the Prize 
Ct. has made an order for the detention of a vessel 
so as to postpone the determination of the question 
whether the ship is entitled to the benefit of the 


Sixth Hague Convention, the Admlty. Ct. has no 
jurisdiction, so long as the ship is under the juris- 
diction of the Prize Ct., to entertain a suit for a 
declaraton that the ship is forfeited to the Crown 
for want of satisfactory evidence of the title of 
the ship to be registered as a British ship. — The 
St. -fUDNO, [1918] P. 174 ; 87 L. J. P. 105 ; 34 
T. L. R. 357 ; 62 Sol. Jo. 621, 

,] — jsgQ Admiralty, Vol. I., 

p. 156, Nos. 642-648. 

Remedy for wrongful seizure.] — See 

Public Authorities, Vol. XXXVIII., p. 65, 
No. 406. 

Piracy .] — See Criminal Law, Vol. XV., pp. 724- 
726, Nos. 7838-7864. 

Slave trade — Kidnapping .] — See Criminal Law, 
Vol. XV., pp. 726-728, Nos. 7865-7884. 


Sect. 8.— REQUISITION AND CONTROL BY 
CROWN. 

See Part XXV., post. 


Part III. — Master, Officers and Crew. 


Sect. 1.— QUALfflCATIONS OF MASTER, 
OFHCERS AND MEN. 

See 1804 Act, ss. 12, 92, 93, 96-103, 126, 260-263, 
266, 413 ; 1906 Act, ss. 58, 81, 468 ; 1914 Act 
(c. 42), s. 1. 


Sect. 2.— CONTRACTS OF SERVICE. 

Sub-sect. 1. — Engagement op Master. 

A, In General, 

See 1894 Act, s. 458 (1), (2). 

646. Nature of contract — Agreement for whole 
time employment.] — If A., while employed as 
master of a ship, of which B. is the owner, gives 
part of his personal services to C, for a stipulated 
sum, & C. pays this into the hands of B., an action 
to recover it cannot be supported against B. at 
the suit of A. 

Is it contended that a servant who has engaged 
to devote the whole of his time & attention S) my 
concerns may hire out his services, or part of them, 
another ? It would have been a different thing 
if the owner had been suing for this money, but I 
am clearly of opinion, that at all events the present 
pltf. has no right to it (Lord Ellenborouqh, 
C.J.). — Thompson v, Havelock (1808), 1 Camp. 
627 ; 170 E. R. 1045, N. P. 

AnmMiona Frazer v, Hatton (1857), 2 C. B. N, S. 

612; Mprlaon v, Thompson (1874), L. R. 9 O. B. 480. 
Mentd. Shipway v, Broodwood, (18991 1 Q. B. 369 ; Row- 
.’J* Chapman,Rowland v, Corrle, Howland t>. Brandreth 
(1901), 17 T. L. R. 669. 

647. Alleged custom permitting 

private trading.] — 7'ho master of a ship is bound to 
employ his whole time & attention in the service 
of his employer, & semble^ a custom allowing such 
master to trade on his private account during the 


voyage, cannot be maintained. — Gardner v. 
M‘Cutcheon (1842), 4 Beav. 534 ; 49 E. R. 446 ; 
8Vfb 'nom. Gardner v, M‘Lbitch, 7 L. T. 258. 
Annotation : — Reid. Dean (?. MacdoweU (1878), 8 Ch. D. 315. 

548. Construction of contract — Master to receive 
fixed sum “ In lieu of privilege — Right to freight 
on goods in master’s cabin — Admissibility of parol 
evidence.] — Where the master of a ship was hired 
for a voyage to the East Indies by a written agree- 
ment, which stipulated that he should receive 
£120 “ in lieu of privilege ” ; & a question arose 
whether he was entitled to the freight of goods 
carried in the cabin, which depended cliiefly ui)on 
the disputed meaning of the word “ privilege ” 
held, that what the pariies said upon the subject 
before & at the time, when the ^*eement was 
entered into, was admissible in evidence, & that 
the owner then having told the master he should 
have the use of the cabin for his own benefit, the 
latter had a right to retain the cabin freight. — 
Birch v, Depeyster (1816), 4 Camp. 385 ; 1 
Stark. 210 ; 171 E. R. 122, N. P. 

Annotations : — Befd. Luckio v. Bashby (1853), 13 0. B. 80 1. 

Mentd. Crompton v. Walker (1860), 3 E. & E. 321. 

649. What amounts to contract oi service — 
Conditional engagement— On master purchasing 
shares.] — Semble : an allegation of a general pro- 
mise by J. to appoint pltf. tx> the command of a 
vessel, is not supported by evidence of a conditional 
promise, viz. to give pltf. the command on his 
becoming the purchaser of certain shares in the 
vessel. — M*Neill v, Reed (1832), 9 Bing. 68; 2 
Moo. & S. 80 ; 1 L. J. C. P. 162 ; 131 E. R. 540. 

650. Enforcement of contract — With naviga-* 
tlon company — Contract not under se^.] — ^A co., 
incorporated for the purposes of trading as ship- 
owners, were sued on a contract, not under seal, 


PART III. SECT. 1. 

* 4. of QOS boat — Necessity 

Sw ccri//lcate.J--Under Canada Ship- 
ping Aot, 1^906, 8. 96, a gas boat irt 
requiMd to nave a maater who poRsesses 
a valid o^^oate, If the boat does not 
oome within the exceptions mentlonod 


In sect. 100, os amended by 1912 Ac 
(c. 51), 8. 1. — Janskn V, Thk Tk; 
(B. 0.). [19261 4 D. L. R. 288 ; [192(1 
b W. \V. It. 825.-- CAN. 


PART HI. SECT. 2. SUB-SECT. 1.— A. 

e. Nature of contract — Master to 
receive monthly satwry--No time speci- 


fied for continuance of contract]— Boti. 
was employed as master of pltfs.* 
vessel under a contract made iu 
Canada, by which wages were to be 
paid at the rate of $300 a mouth. No 
speoifled time was mentioned for the 
oontinuanoe of the contract. — Held : 
the hiring was a monthly hiring. — 
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Sed* 2. — Contracts of service: Sub-scd. 1, A • d: B,; 
subjects. 2, 3 cfc 4, A, (o) (b).] 

made by the directors to pay remuneration in 
consideration of exertions to bring home a dis- 
abled vessel : — Held : the corpn. being a trading 
one, & incorporated for a special punjose, the co. 
was boimd by the contract, as being made in 
furtherance of the purpose of their incorporation, 
though not under seal. — ^Henderson v. Aus- 
tralian Royal Mail Steam Navigation Co. 
(1855), 5 E. & B. 409; 3 C. L. B. 1181; 24 
L. J. Q. B. 322 ; 25 L. T. O. S. 234 ; 20 J. P. 132 ; 
1 Jur. N. S. 830 ; 3 W. E. 571 ; 119 E. R. 533. 
AnnotcUiona : — Apld. Reuter v. Electric 

6 E. & B. 341 ; South of Ireland Colli 

L. U. 3 C. P. 463. Mentd. Bateman 

(1866), L. R. 1 C. P. 499 ; Nicholso 

Grdns. (1866), 7 B. & S. 774. 

651, Termination of contract — Right to reason- 
able notice.] — Pltf.,a master mariner, accepted the 
command of deft.’s ship under a written agree- 
ment as follows : 

“ I hereby accept the command of the ship 
City Camp on the following terms : Salary to bo at 
& after the mte of £180 sterling per annum** 
“ Should owners require captain to leave the ship 
abroad his wages to cease on the day he is required 
to ^ve up the command, & the owners have the 
option of paying or not paying his expenses 
travelling home.** “ Wages to begin when captain 
joins the ship ** i—-Held : pltf. could not, except 
under unusual circumstances, be sc dismissed 
without a reasonable notice. — G reen r. Wright 
( 1876), 1 C. P. D. 591 ; 46 L. J. Q. B. 427 ; 35 
L. T. 339 ; 3 Asp. M. L. C. 254, D. C. 

Removal.] — See Admiralty, Vol. I., pp. 

114, 115, Nos. 189-192. 

552. Implied contract — Contract for one voyage 
— Succeeding voyage performed without agreement 
— Presumption of continuance on former terms.] — 

The law presume that the terms of a master’s 
engagement for one voyage extend to a succeeding 
voyage performed without a new agreement, 
express or clearly implied. Deft, was sole owner 
of a ship which was equipped as a passenger ship, 
& chartered for Melbourne, Australia. Pltf., a 
master mariner, bought from him a small share of 
the ship, &, by a letter referring to the voyage 
then contemplated, became master, on the terms of 
receiving £15 a month, & half cabin passage 
money profits. The ship performed the voyage 
to Melboimie, carrying cargo only, & returned 
home. Deft., being managing owner, anticipating 
her arrival, had chartered the ship to cany goods 
& emigrants to New Zealand, the agreement being, 
that the charterers guarantee the owners a lump 
sum ; &> if the freight & passage money, calculated 
as provided in the charter, should exceed that sum, 
the surplus should be equally divided between the 
charterers & the owners ; & further appointing, 
amongst other things, that the master should keep 
accoimt of the issue of all stores provided by the 
charterers, &> account for all suiplus stores, less 
ten per cent. This agreement was shown by deft. 
^ pltf., who expressed his general satisf^tion. 
No communication passed between them as to 
the terms on which pltf. should serve on the new 
voyage, except that pltf. would receive a gratuity 
from the chartereis. Under this agreement the 
^ip, under the command of pltf., took out to New 
Zealand a number of emigrants, including a number 


Telegraph Co. (1856), 
ery v. Waddle (1868), 
t?. Md-Wales Ry. Co. 
n 17. Bradfleld Union 


' of cabin-passengers. Pltf. also received his 
gratuity from the charterers : — Held : the original 
agreement continued ; ^ notwithstanding the 

altered circumstances, the master was entitled to a 
share of cabin passage money profits. — T he 
Gananoque (1862), I Lush. 448 ; 167 E. R. 199. 

Annotation Refd. The Feronla (1868), L. R. 2 A. & E. 65. 

Compensation & damages for wrongful dismissal.] 

— See Sect. 11, sub-sect. 2, post 

* B, Appointment, 

See 1894 Act, ss. 472, 483. 

553. Appointment in cases of necessity— Chief 
officer natural successor.] — The mate is hacres 
nccessarius to the employment of master in 
case of necessity (Sir William Scott). — The 
Favourite (1799), 2 Ch. Rob. 232 ; 165 E. B. 299. 

554. By consignees — Appointment in sub- 

stitution of former master.] — The Alexander, 
No. 1174, post. 

555. By naval officer — In case of salvage — 

Shipmaster appointed.] — The Segredo (or The 
Eliza Cornish), No. 1557, post, 

556. By consul — Ori^nal master murdered 

in mutiny.] — ^A British ship, whose master & 
officers had been murdered in a mutiny, came into 
a foreign poi-t, where the British consul took 

E ossession of her, ai)pointed a master, & gave a 
ottomry bond on the ship : — bond pronounced 
for.— The Cynthia (1852), 3 L. T. 682 ; 6 L. T. 
165 ; 20 L. T. O. S. 54 ; 16 Jur. 748. 

Annotation : — ^Reld. Mackenzie v, PooUey (1856), 25 L. J. Ex. 
124. 

557. Who may appoint — Part owner — Power to 
displace master appointed by other part owner.] — 

Bowen v. Fox, No. 93, ante, 

.] — See, also, Nos. 554-556, ante. 

Contract to procure appointment — Validity.] — 
See Contract, Vol. XII., p. 247, Nos. 2017-2020. 


Sub-sect. 2. — Engagement op Officers. 

558. Duty of shipowner to have suffic^nt 
number.] — Duty of shipownei-s to have a sufficient 
number of competent officers, unless deficiency 
has been caused by accident or death. — The 
Fenix V, The Mobile (1856), 7 L. T. 258. 

559. By whom appointed — ^Master.] — Rosiere 
V, Sawkins, No. 564, post, 

560. Appointment as ship’s surgeon Ship 
stated to belong to certain class — Appointment sub- 
ject to approval.] — In a correspondence in which it 
is proposed to deft, to go out as surgeon to pltf.’s 
emigrant ship, it is stated that the ship belongs 
to a certain class, & that the appointment must 
be subject to the approval of cei^in comrs. The 
proposal is accepted. Neither the quality of the 
ship nor the approval of the comrs. is a condition 
precedent to the obligation to go out as surgeon. — 
jEIichabds V. Hayward (1841), 2 Man. & G. 574 ; 
2 Scott, N. R. 670 ; Drinkwater, 136 ; 10 L. J. 
C. P. 108 ; 10 L. T. 275 ; 133 E. R. 875. 


Sub-sect. 3. — ^Apprenticeship to Sea Service. 
See 1894 Act, ss. 105-109, 168 ; 1906 Act, s. 49. 

561. Runaway apprentice — Work done on 
another ship where apprentice harboured— Right of 


S(^OONER Lavoma, Ltjj. V, Lowi 


PART III. SECT. 2, SUB-SECT. l.—B. 
I. Who may crjTpoint.}— In a dis- 


pute betwoeu the owners of a vessel 
& the shipper of the cargo: — Held: the 
former had the right of ^pointing the 
master. — T he Mary & Tbk Dorothy 
(1838), 1 8. V. A. R. 187.— CAN. 
g. Signing of Mp*§ articles — No 


specified manner necessary,] — Geo. 2, 
c. 36, does not require the master of a 
vessel to sign the ship’s articles in any 
particular place or manner. — Carter 
V, Upham (1821), 1 Nfld. L. R. 247.— 
NFLD. 
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master to sue — Waiver of tort.] — ^Where pltf.’s 
apprentice deserted from pltf.’s ship, & went on 
board deft.’s & secreted himself until deft.’s ship 
sailed, when he discovered himself to deft., who 
carried him to H. to which place he worked his 
passage receiving his food, & during their passage 
to H. pltf.*s & deft.’s ships were within hail, but 
deft, did not make known to pltf . that he had the 
apprentice on board, &; on the arrival of deft.’s 
ehm at H. the apprentice wished to leave her, but 
deft, persuaded him to remain, promising him 
either wages or clothes & pocket money, under 
which persuasion the apprentice sailed with him 
to E. & did duty as one of the crew, but received 
no wages, or clothes or pocket money : — Held : 
pltf. was entitled to waive the tort, & bring 
aasumpsii against deft, for the work & labour of 
his apprentice, & to recover a reasonable com- 
pensation for the services of the apprentice from 
H. to E. — ^Foster v. Stewart (1814), 3 M. & S. 
191 ; 105 E. R. 682. 

Annoiations : — Ajpld. Cornish v. Abington (1859), 7 W. II. 

504. Mentd. Chamberlain v. Hazelwood (1839), 9 L. J. 

Ex. 87 : Phillips v. Homfray (1883), 24 Ch. D. 439. 

662. Recovery of earnings of apprentice — By 
proxy.] — (1) An apprentice is entitled to sue 
proceeds of the sliip he has served in for wages 
due under a general apprenticeship to the owner, 
but not for the penalty contained in the indenture 
for breach of the agreement. 

(2) A minor sues in the Admlty. Ct. by proxy. — 
The Albert Crosby (1860), 1 Lush. 44 ; 167 E. 11. 
23. 

663. Recovery of penalty under Indenture.] — 

The Albert Crosby, No. 662, ante. 


Sun sect. 4. — Engagement of Seamen. 

A* Agreement for Engagement. 

(a) In General. 

664. With whom agreement entered into — 
Master.] — ^When a master is appointed to the 
command of a sliip, he, & not the owners, has the 
right of aj)pointing officers & sailors to the ship, 
unless it be otherwise specially agreed between 
them. — Rosiere r. Sawkins (1700), 12 Mod. Rep. 
434 ; 88 E. R. 1432. 

Aiw-otation. : — Distd. Cord v. Hope (1824), 4 Dow. & Hy. 


666. 1894 Act, s. 118.] — Thompson 

V. Nelson (H. & W.), Ltd., No. 582, post. 

666. Enforcement of agreement — Against whom 
enforceable — Owner becoming party by conduct.] — 

Articles of agreement are executed between the 
crew of a vessel, of the one part, & the captain of 
the other part, containing a stipulation, that the 
seamen are not to have any demand against the 
owner of the ship ; the owner subsequently acts 
under the agreement, &, in pursuance of it, makes 
payments to the seamen out of the proceeds of 
the cargo : — Held : the owner, by such conduct, 
becomes a party to the agreement, & a bill for the 
performance of the agreement may be maintained 
against him. — Gostling v. Smith (1824), 3 
L. J. O. 8. Ch. 5. 

667. Effect of contract.] — The mariner’s 
contract or arts, confirms the time of shipping, 
the signing & the rate of wages. This contract 
is important, it binds both parties, the owner & 
the seaman (Sir John Nichoix). — The Test 
(No. 1) (1836), 3 Hag. Adm. 305 ; 166 E. R. 418. 

{b) Contents of Agreement. 

Sec 1894 Act, ss. 114 (2) (3), 140. 

668. What agreement must contain — Particu- 
lars of nature & duration of voyage.] — The 

George Home (1825), 1 Hag. Adm. 370. 

Annotations : — Apld. The Westmorland (1841), 1 Wm. Hob. 

21G ; Caine v. Palace S.S. Co., 119071 1 K. B. 670. Befd. 

The Cambridge (1829), 2 Hag. Adm. 243 ; The Scarsdale, 

[1906] P. 103. 

669. Giving seaman fair Intimation of 

nature of service.] — (1) In cases of alleged de- 
sertion the application of the ancient maritime 
law is not excluded by 5 & 6 Will. 4, c. 19. 

This statute does not exclude the ancient mari- 
time law. . . . To constitute desertion, in such a case, 
there must be a complete abandonment of duty 
without justification, & such abandonment must 
be by quitting the ship. At the time when the 
crew were informed of the intention to take the 
ship to Holland, it is alleged that they declined to 
perform their duty, in pumping & in other matters 
requiring their exertion as sailors. Assuming the 
fact to be so such conduct would be insubordina- 
tion, but it could not be desertion. . . . This statute 
does not warrant an arbitrary & unnecessary 
extension of terms (Dr. Lushington). 

(2) The words “ nature of the voyage ” must 


PART III. SECT. 2, SUB-SECT. 4.~ 

A. (a). 

h. W'ith whom agreement entered 
into— -Delegate appointed by maMer .] — 
A master may uolcgato to a superin- 
Umdent or foreman the duty of select* 
Ing fellow workmen or servants, & ir 
such a case the master’s obligation it 
limited to the exercise of recisonablc 
care in selecting a competent porsor 
puimose.— Wilson v. llUMi 
(1880), 30 C. P. 642.— CAN. 

h. .) — ^Applt. was cm 

ployed by the master of a ship to en- 
gago a seaman for the vessel, & engaged 
one accordingly. He was convicted o) 
Pi Shipping & Seamen’s Act, 
1903, s. 38, as not being ouo of the 
persons authorised under that sect, tc 
engage seamen & apprenUces. Or 
appeal : — Held : appit. had boor 

wrongly convicted, the master having 
power to employ any person for thal 

WM 

I?* Aweewents made abroad — Ap 
pltcabihty of statutes,] — As tfi 
Cana^i Seamen’s Act, 1873, limJti 
enoot intended to be given to Iti 
provlslpnB to contracts made in th( 
Domlidon, it will not govern an agree 
ment by the master of a Canadiaj 
registered vessel with a seaman entero( 


into at Cardiff, in the TUiited Kingdom, 
where such aCTcemeiit was insufficient 
under the said Act, but sufficient under 
the Imperial Shipping Act. — The 
Wave Queen (1886), 12 Q. L. H. 218. 
—CAN. 

m. .1 — All agreement 

made with seamen out of Canada to 
serve on board a Canadian ship, is 
governed by the Imperial & not the 
Canadian Shipping Acts. & such 
ongagoinent, instead of eontJiining the 
nature or description of the voyage, 
may state its maximum period, as 
provided by 36 & 37 Vict. o. 85, s. 7 
(Imp,). — T he County of YAimoinu 
(1886), 12 Q. L. U. 277.— CAN. 

PART 111. SECT. 2, SUB-SECT. 4.— 
A. (b). 

568 i. What agreement must t^ntain — 
Particulars of nature d' duration of 
voyage.}— An agreement for service by 
a seaman was in the following words : 
— “ From London to Plymouth & 
Sydney, & from thence wherever 
freight or employment offers, forwards 
& hfiwjkwnrds, & backwards &■ forwards, 
in any rotation, & to her final port of 
dlsoharge in the United Kingdom, 
calling at all necessary ports, the 
voyage not to exceed throe years ** : — 
Held: the nature of the voyage (as 


distinguished from the course of the 
voyage, defined by Its termini & 
intervening places of call), was sufil- 
cieutly described, & the duration of 
the voyage was distinctly & unequi- 
vocally described . — He Meucaxtile 
Marine Act, Ex p. Smith (1852), 19 
L. T. O. S. 339.— AUS. 


568 ii. .] — The British 

Tar (1858), 8 L. C. R. 272.— CAN. 

568 iii. .1— A voyage was 

described as one to North Sc South 
America : — Held : such description 
was too indefinite to answer the leading 
purpose for which the words wore 
framed under the heading “ Nature of 
the Voyage ” in Shipping Act, 1864. — 
The Marathon (1859), 10 L. C. R, 
356 ; 2 S. V. A. R. 9.— CAN. 

568 iv. .1 — Hansom v. 

Brown (1886), 14 R. L. O. S. 488.— 
CAN. 


569 1. Giving seaman fair 

intimation of Tuxture of sermce.) — Suit 
by a seaman to test the validity of 
articles signed by him for a voyage 
from London to Quebec, Sc back to the 
port of London, the duration of the 
voyage not being stated. The pro- 
moter relied on Merchants’ Shipping 
Act, 1864, 8. 149 & the Act of 1873 
Held : as the intention of the Legisla- 
tuie evidently was to give the mailnor 
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Sect. 2. — Contracts of service: Svbrsect. 4» A. (6), 
(g) {d).] 

have such a rational construction as to answer the 
lead^ purpose for which they were framed, viz. 
to give ^e mariner a fair intimation of the nature 
of the service in which he engages. 

(3) The mere going on shore without leave to 
seek advice as to the effect of the articles, not a 
desertion under the general law. 

(4) Imprisonment of the mariners for so going 
on shore an important ingredient in the case, as 
taking away all locus penitentice & all opportunity 
of returning to their duty on board the ship. — The 
Westmorjjlnd (1841), 1 Wm. Rob. 210 ; 1 Notes 
of Cases, 11. 

Annotations: — As i4> (1) Befd. The Two Siotcrs (1843). 7 

Jur. 861. As to (2) Coi^. The Scarsdalo. [11)06] P. 103. 

570. Amount of wages — Including emolu- 

ments.] — Thompson v. Nelson (H. & W.), Ltd., 
No. 682, post. 

571. Provision for transfer of crew — To other 
vessel in same employ.] — Pltf., a seaman in Mar. 
1854, shipped on boara a vessel of defts., called 
the CusioSy to serve as steward, & signed arts., as 
required by 13 & 14 Viet. c. 93, which professed to 
be an agreement between the master &; the several 
persons whose names were thereto subscribed, 
at £3 per month wages, for a voyage “ from 
Liverpool to the west coa^ of Africa, to trade in 
any ports, bays, or rivers therein, & back to a final 
port of discharge in the United Kingdom, or for a 
term not to exceed three years.’ The arts, 
contained amongst others, the following provision : 
“ The crew, if required, to be transferred to any 
other ship in the same employ.” After the Custoa 
had remained some time on the African coast, 
pltf., at the request of the captain, was transferred 
to another a larger vessel of defts. engaged in 
the same trade, called the Dauntless^ entering into 
fresh arts, with the maister, under which he was 
to receive wages at the rate of £4 per month. 
The Dauntless arrived in Liverpool on her return 
voyage in June, 1856, when pltf. claimed wages at 
£4 per month for the period during which he had 
served on board the Dauntless. Defts. refused to 

g ay him at the increased rate, insisting that he was 
ound by the original articles to serve on board any 
ship ” in the same employ ” ; & pltf. declined to 
accept the sum mentioned in the original articles : 
— Hdd: (1) the arts, were not invalid for being 
in the alternative, ** from Liverpool to the west 
coast of Africa & back, or for a term not to exceed 
three years ” ; (2) the provision for the transfer 
of the crew to another vessel in the same employ, 
was not in contravention of the statute ; (3) the 
provision for transfer was not limited to a transfer 
of the whole crew collectively, but the arts, con- 
stituted an agreement between the owners & each 


of the crew for himself, & consequently pltf. was 
boimd to serve xmder the original arts. & there was 
therefore no consideration for the master’s promise 
to pay the increased wages ; (4) there was no 
neglect or refusal by defts. without sufficient cause, 
to pay pltf. the wages really due, so as to render 
them liable to the penalty imposed by the statute ; 

(5) the circumstance of the fresh arts, not having 
been executed in the presence of a consular agent, 
was not an objection to their validity, provided 
they could have been set up. — Frazer v. Hatton 
(1857), 2 0. B. N. S. 612 ; 26 L. J. O. P. 220 ; 
30 L. T. O. S. 106 ; 22 J. P. 114 ; 3 Jur. N. S. 094 ; 
5W. R. 032; 140 E. R. 510. 

572. Alternative stipulations — Validity.] — 
Frazer v. Hatton, No. 571, ante. 

573. Stipulations Inconsistent with statute — 
Contrary to law — ^Deductions from wages.] — 
Stipulations in an agreement between the master 
of a ship & the crew which are inconsistent with 
any of the provisions of 1894 Act, as for instance 
where the agreement provides that for absence by 
a seaman from his ship without leave deductions 
shall bo made from his wages differing in amount, & 
recoverable in a different manner, from the deduc- 
tions provided by the Act, are ” contrary to law ” 
within sect. 114 of that Act, & are therefore 
not permissible. — Mercantile S.S. Co. v. Hall, 
[1909] 2 K. B. 423 ; 78 L. J. K. B. 812 ; 100 L. T. 
885 ; 25 T. L. R. 023 ; 53 Sol. Jo. 562 ; 11 Asp. 
M. L. C. 273 ; 14 Com. Cas. 208. 

(c) Construction of Agreement. 

574. Meaning of words — ‘‘Or elsewhere.’’] — 

On a voyage described in a mariners’ contract to 
be ” from London to New South Wales & India, 
or elsewhere, & to return to a port in Europe ” ; — 
Held : (1 ) the words ” or elsewhere ” composed no 
part of the original agreement ; (2) if they were 
not interpolated, they were words that must 
receive a limitation ; (3) the contract being once 
defeated was not subsequently reinstated ; (4) the 
conduct of the captain justified the men in their 
abandonment of the ship. 

They [the words ” or elsewhere] are not to bo 
taken in that indefinite latitude in which they are 
express ; they are no description of a voyaM ; 
they are an uffiimited description of the navigable 
globe ; & are not to be admitted as a universal 
alibi for the whole world, including the most 
remote, &> even pestilential shores, indefinite other- 
wise both in space & time ; they must receive a 
reasonable consti'uction, a construction which, 
I readily admit, must be, to a certain extent, 
conformable to the necessities of commerce. 
... I am of opinion, in the third place, that the 
contract being thus defeated, was not reinstated 
by any succeeding act of either party. What was 


a lair intimation of the nature of the 
eenrices Sc of their length, the deecrip- 
tion from London to Quebec Sc hack 
to the port of London wae sufficient. — 
Thx Red Jacket (1882), 8 Q. L. R. 
205.— CAN. 

n. Scale of pr<m£sions,J — An 

agreement under which a seaman was 
engaged on a coasting-trade ship 
contained a form in which the scale of 
provisions was intended to be set out. 
This form was not filled in. Sc merely 
had the words ** sufficient without 
waste written across it : — Held : 
the scale prescribed in Merchant 
Rbippinff Act, 1»U6, s. 25 (1), must be 
regarded as incorporated in the agree- 
ment, Sc its omission could not invali- 
date the whole agreement. — Baktuett 
V. OOSOON, Ex P. OOBOON, [19121 
8. R. Q. 165.— AUB. 


o. Necessity for strict com- 

pliance with statute — Seamen engaged 
for fishing TOvage.]— R. v. Wilnefp 
(N. S.) (1906), 1 E. L. R. 267.— CAN. 

578 i. Stipulations inconsistent ujith 
statute — Contrary to law — Deductions 
from wages.}— Held : Shipping Sc 
Semen’s Act, 1877. s. 39 (7), only 
authorised the adoption by the parties 
of provisions as to fines, etc., to be 
contained in general regulations to be 
made by the Minister Sc applicable 
Mnerally to the class of vessels referred 
to in sect. 39 Sc it was not sufflolont 
that a clause as to fines Inserted in 
a form of agreement m use by a par- 
ticular steamship oo. should have been 
sanctioned Sc approved by the Minister. 

The snbseqnent provision of sect. 39 
that snoh an agreement may contain 
any other stipulations not contrary to 


law does not authorise a provision as 
to forfeiture of wages for misconduct 
which has not been sanctioned by the 
Minister by regulation. — Union, S.8. 
Co, OF New Zealand, Ltd. v. Spbn- 
DlFF (1903), 23 N. Z. L. R. 239.— N.Z. 

PART III. SECT. 2, SUB-SECT. 4.— 
A. (0). 

p. Construction of general terms 
following description of voyage .} — The 
description of a voyage was to the 
United States : — HeW ; a good de- 
scription, Sc more general terms 
following were to be construed as sub- 
ordinate to the principal voya^. In the 
preoeeding terms, Sc restnoted to a 
reasonable distance from the United 
States, under the terms ** Nature of 
the Voyage ** in Merohant Shlppiitf 
Act, 1856 .— The Ellebelet (1800), 
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done afterwards by the captain acting for the 
owners, was a mere continued violation of it, & 
the submission of the men to that violation could 
not divest them of that remedy which they had 
reserved to themselves — of a resort to the tribunals 
of their country for satisfaction. If even they had 
enjoyed the opportunity of a safe escape, it would 
not have recommended them to the ct. to have used 
it ; for I will not venture to lay down so hazardous 
a proposition, as that sailors, when the articles 
are violated by their captain, arc bound, at the 
peril of losing all their right to legal redress for 
such violation, to quit the ship instantly, thereby 
subjecting her to ail the inconveniences & dangers 
consequent upon such a desertion, in a place where 
the deficiency of mariners could not bo easily 
supplied. This ct. would not have attributed any 
such effect to their submission, even if it had not 
been compelled by necessity. They had a right 
to submit to the expii*ed authority, reserving still 
to themselves the ultimate satisfaction which they 
looked to. I am of opinion, in the fourth place, 
that the mode of treatment, which they have 
received at Calcutta, justified their retiring from 
a service in which they had meritoriously hitherto 
submitted to what was, in its later stages, 
an usurped authority (Lord Htowell). — The 
Minerva (1825), 1 Hag. Adm. 347 ; 166 E. R. 123. 
Annotations : — As fo (1) Coiud. Colne v. Palace Steam Ship- 
ping Co., [1907] 1 K. B. 670. As to (4) Refd. The 
Cambridge (1829), 2 Hag. Adm. 243. OeneraUv, Rtfd. The 
George Homo (i825), 1 Hag. Adm. 370 ; The Prince 
Frederick (1832), 2 Hag. Adm. 394 ; Button v. Thompson 
(1869). L. R. 4 C. P. 330 ; The British Trade. [1924] P. 
104. Mentd. The Don Francisco (1861), Lush. 468. 

575 , Wages not payable ** until arrival at 

port ” — Meaning of “ until.**] — The seaman 
entered into articles to serve on board the ship 
Uoyaliat “ bound from the port of London to the 
Houth Seas to procure a cargo of sperm oil ; & 
to return therewith to the port of London, where 
the voyage was to end.” Instead of wages he was 
to receive a certain share of the net proceeds of the 
cargo ; & it was stipulated that no one of the crew 
should ” demand or be entitled to his share of the 
net proceeds of the said cargo until the arrival of 
the said ship or vessel at London, & her cargo 
should be there sold Sc delivered & the money for 
the same actually received by the owner.** A cargo 
was procured, the ship was afterwards condemned 
in a foreign poii, & the mariner accompanied 
part of the cargo on its homewai'd voyage, it having 
been transhipped into another vessel, the Alexander , 
but died at sea : — Held : ” until ’* in the above 
articles, is a word of limitation of the mariner’s 
right to wages, & not of postponement of payment 
of them merely ; & consequently, that as the ship 
did not return to London, the administrator 
of the mariner was not entitled to recover liis 
ninety-fifth share of the net proceeds of the 
RoyaliaVe cargo, but only to recover on a quantum 
meruit for his services on board the Alexander, — 
Jesse v. Roy (1834), 1 Or. M, & R. 316 ; 4 Tyr. 
626 ; 3 L. J. Ex. 268 ; 149 B. R. 1101. 

Annotations: — Oonsd. Button v. Thompson (1869), L. H. 
4 O. P. 330. Befd. Appleby t>. Myers (1867), L, K. 2 C. P, 
651. 

676. Dollar.] — If there be a doubt as to 

the interpretation of a seamen’s contract, the 


contract is to be interpretated favourably to the 
seaman. 

A seaman signed articles at New York to serve 
on board a British ship on a voyage to terminate 
either in the United States or in the United 
Kingdom, ” amount of wages per month ’* to be 
” 50 dollars.** At the time of making this contract 
there was an inconvertible paper dollar currency 
in the United States, & the actual exchange value 
of the paper dollar in England currency was then 
2s, 8 id. It afterwards depreciated in value. 
The voyage terminated at Liverpool in the United 
Kingdom, Sc the seaman was there discharged. 
Upon evidence that for twenty-five years past 
seamen discharged from American ships in London 
or Liverpool received their wages at the rate of 
4«. 2d, a dollar : — Held : the parties contracted 
subject to this usage, & that the seaman was 
entitled to have the dollar reckoned at the value 
of 4:8. 2d, — The Nonpareil (1864), Brown. Sc 
Lush. 355 ; 33 L. J. P. M. Sc A. 201 ; 167 E. R. 
399. 

577. Construction favourable to seamen.] — The 

Nonpareil, No. 576, ajite, 

578. Admissibility of evidence — Parol evidence.] 

— ^A man being entered in the articles as second 
mate, but with no rate of wages afiixed : — Held : 
(1) such omission let in parol evidence of an agree- 
ment ; (2) the parol evidence establishing that the 
man was taken out of friendship to the father on 
a trial voyage, Sc with certain indulgences Sc 
advantages amounting to a valuable consideration 
in lieu of wages, a claim for wages was not sustain- 
able^ especi^ly as the master had at all times 
denied that any wages were due. — The Harvey 
(1827), 2 Hag. Adm. 79 ; 166 E. R. 173. 
Annotations: — As to (1) Consd. The Schwalbe (1859), Sw. 

521. OeneraUy, Mentd. Handley & Jones v, Edwards 

(1838), 1 Curt. 722. 

679. Custom.] — The Nonpareil, No. 576, 

ante. 


id) Execution of Agreement, 

See 1894 Act, s. 114 (1). 

580. Necessity for reading agreement to 
seaman.] — The George Home (1825), 1 Hag. 
Adm. 370 ; 166 E. R. 132. 

Annotations: — Consd. The Westmorland (184 0, 1 Wm. 
Rob. 216. Bud. The Cambrid8:e (1829), 2 Hag. Adm. 
243 ; The Scar.idale, [1906] P. 103; Caine v. Palace 
Steam Shipping Co., 11907] 1 K. B. 670. 

681. Witnessing & signature.] — The George 
Home (1825), 1 Hag. Adm. 370. 


Annotatirms: — Befd. The Cambridge (1829), 2 Hag. Adm. 
243; The Westmorland (1841). 1 Wm. Rob. 216; The 
Scarsdale, [1906] P. 103 ; Caine v. Palace S.S. Co.. [1907] 
1 K. B. 670. 


582. .1 — By 1894 Act, s. 113, the master 

of a ship shall enter into an agreement with every 
seaman wliom he carries to sea as part of his crew ; 
Sc by sect. 114 the agreement shall be signed by the 
master & seaman, Sc shall contain {inter alia) 
” the amount of wages which each seaman is to 
receive.” By sect. 742, ” seaman ** includes every 
person, except masters, pilots, Sc apprentices, 
employed or engaged in any capacity on board 
any slup ; & ” wages ** includes emoluments. 

Plti. entered the service of defts., who were the 
owners of a line of ocean steamers, as a steward 


10 L. C. R. 369 ; 2 S. V. A. R. 35,— 
CAN. 

q. A^icaOUUy of English deci- 
nonf^Effect of differences in natural 
conditions ,} — In oomitruing a sca- 
ups arUolM. some of the reasons upon 
whi(^ English decisions are based 
wmoh apply to an lidand with relatively 
only a Sc aU -enveloping accessible 
ooastline need not necessarily bo 


applied where the articles in question 
have reference to such a vast country 
as Cyonada fronting upon two oi'eana 
thousands of miles apart, the sepa- 
rated coasts of which ore most aocieas- 
ible through a oaual owned by another 
natiou.-^iu)MBiB v, Canadian Gov- 

BRNMSNT MBROHANT MAMNR, LTD.. 

[1922] 1 W. W. R. 806 ; 68 D. L. R, 
314 : 21 Exch. C. 11. 299 ; 30 B. C. li. 


260.— CAN. 

PART III. 8ECT. 2, SUB-SECT. 4.— 
A. (d). 

r. Signature of master,] — Articles 
not signed by tne master as required by 
7 & 8 Viot. o. 112, 8. 2, cannot be 
enforced. — ^T bb Lady Sbaton (1847). 
1 8. V. A. R. 260.— CAN. 
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Sect. 2. — Contracts of service: Suh-sect* 4, A. (d) 

(e) i., a, <fi? Hi,] 

on board one of their vessels, & he signed arts, of 
agreement with the master in which his wages 
were stated to be £10 a month. Part of his duties 
was to take charge of the bar, & he was paid, in 
addition to the £10 a month, a commission of 
6 per cent, upon the profits thereof. Subsequently 
it was verbally agreed between pltf. & the super- 
intendent steward that he should receive £5 a 
month instead of the 5 per cent, commission. 
Neither the commission of 5 per cent, nor the sum 
of £5 a month in lieu thereof was entered in the 
arts. In an action to recover £10 being two 
months’ extra payment in lieu of the commission : 
— Held : as it was part of pltf.’s duties as steward 
to take charge of the bar, the extra sum of £5 a 
month was payable for the performance of his 
duties as steward, & was therefore part of his 
“ wages ” as a “ seaman,” & as it was not entered 
in the arts., it was not recoverable. — Thompson 
V. Nelson (H. & W.), Ltd., [1913] 2 K. B. 523 ; 
82 L. J. K. B. 657 ; 108 L. T. 847 ; 29 T. L. R. 
422 ; 12 Asp. M. I.. C. 351, D. C. 

683. Penalty for failure to sign.] — The 

Prince George, No. 807, post, 

584. Fresh agreement executed abroad — 

Whether presence of consul necessary.] — Frazer 
V, Hatton, No. 571, ante, 

(e) Duration of Agreement, 
i. In General, 

See 1894 Act, s. 114 (2) (a), 

585. For voyage — Or prolonged period.] — A 
seaman’s contract is usually for a voyage, or, if not, 
then for some prolonged period of time, & it can- 
not be determined by notice. From the miturc 
of the case, interruptions of the voyage &/or the 
services of the seaman are frequent, & the seaman 
has not the opportunity of putting an end to his 
engagement by notice. If he leaves the ship before 
the end of the voyage contracted for, he is liable 
to be prosecuted for desertion. It may well be 
that under these circumstances it is still the law 
that a seaman is not disentitled to his wages 
during the time when, through some external 
cause for which neither he nor the shipowner is 
responsible, the voyage is interrupted, if the 
interruption is only temporary & the voyage is 
resumed (Greer, J.), — Browning v, Crumlin 
Valley Collieries, [1926] 1 K. B. 522 ; 95 
L. J. K. B. 711 ; 134 L. T. 603 ; 90 J. P. 201 ; 42 
T. L, R. 323 ; 24 L. G. R. 302. 

586. When seamen entitled to quit ship — 
Clause in articles — ^After three months If ship 
safely in port.] — If there be a clause in ships’ 
articles that the seamen may leave at the end of 
three months if the ship is in port or in perfect 
safety, of which the captain is to be the sole judge, 
& the ship be in port in safety after three months, 
the seamen may leave the ship, without the per- 
mission of the captain. — N eave v. Pratt (1807), 
2 Bos. & P. N. R. 408 ; 127 B. R. 687. 

587. Whether after mooring of ship — 

Trade usage.] — ^A seaman, who has engaged to 
serve on board a collier, “ from Shields to Ijondon, 
& back,” quits the ve^l at the x)ort of London j — 
Held : he had not incurred a forfeiture of his 
wages ; the master failing to supply him with 
provisions. 


Seamen must be found with provisions as loi^ 
as they remain on board, & are willing to do their 
duty. . . . Where seamen engage on board a 
vessel in the coal trade for the run, or voyage, to 
London only, there is a custom as to the time of 
their staying on bodrd after the mooring of the 
vessel, but the same does not in any manner 
extend to seamen entering into contracts for a 
voyage to London & back to the port from whence 
they sailed. Where there is a great distress for 
coals, ships are in the habit of waiting for an 
advanced price ; a system which is much dis- 
countenanced in the London trade (Lord 
Stowell). — The Castilia (1822), 1 Hag. Adm. 
59; 166£. R. 22. 

Annotation: — ^Refd. Edward v, Treyellick (1854), 2 C. L. R. 

1605. 

588. After discharge of cargo — Where 

contract not superseded.] — A vessel, whose voyage 
was described in the articles as to Madras & 
Calcutta & back to London, deviated, under a 
new charterparty, from Madras by Prince of 
Wales’ Island to Calcutta. The deviation, though 
not notified, was known to the crew, who were 
dissatisfied, but did not remonstratt^. The 
mariner, who after arriving at Calcutta, soon 
demanded his discharge, & refused to work, was 
put in irons till the imloading was completed, & 
then quitted the ship : — Held : (1) such proposed 
deviation entitled him to his discharge at Madras ; 

(2) his remaining on board subsequently was not 
an implied consent, nor, as the vessel was not, 
under the new charterparty, to return direct from 
Calcutta to England, a virtual renewal of his 
engagement. The whole wages, to the time of 
his quitting the ship, & costs, pronounced for ; 
though the ct. inclined that the mariner had acted 
illegally in refusing to discharge the cargo. 

(3) A spontaneous deviation of importance 
entitles mariners to their discharge by the law of 
England ; where by some other codes an altera- 
tion is permitted, the mariners ai*e to be com- 
pensated. 

(4) The law of England, in ordinary cases, 
requires the mariner to stay by the ship till the 
discharge of the cargo ; but this is only where the 
other party has done notliing to supersede tlic con- 
tract. Deviations, proceeding from accident or 
overruling authority, do not amount to a breach 
of the mariner’s contract. 

If contingencies are incident to such voyages, & 
can be foreseen, they should be provided for in the 
ship’s articles. If they arise unexpectedly, power 
should be given to the master to make compensa- 
tion for any deviation that may be legally con- 
sidered to affect the original contract (8ir 
Christopher Robinson). — The Cambridge (1829), 
2 Hag. Adm. 243 ; 166 E. R. 233. 

589. Termination of voyage — Circum- 

stances showing termination.] — A seaman signed 
articles “ for a voyage not exceeding two years’ 
duration ... to end at such port in the United 
Kingdom or Continent of Europe, within home 
trade limits, as may be required by the master ” : — 
Held : although under such articles the voyage 
may come to an end without any express election 
by the master, & although, if the voyage has in 
fact so come to an end, the master cannot prolong 
its continuance by requiring the seaman to go on 
to a further port, the mere facts tliat the ship has 
discharged her cargo, that she has arrived in a 


PART HI. SECT. 2. SUB-SECT. 4.— 
A. (6) i. 

t. Effect of transfer of ship ,] — 
When a British ship has chs^ed 
owners, hut the captain remains un- 


changed, the contract of service be- 
tween the captain & the seamen under 
articles executed before the change 
of ownership continues in force. — Exjp, 
Woodford (1865). 4 N. S. W. S. C. fi. 
(L.) 266.--AU5. 


a. .1 — The contract of service 

between the master &; seamen of a 
ship is not put an end to by a change in 
the ownership of the vessel, effected 
whilst the ship is within the British 
Dominions, Sc the seamen are bound to 



Part III.— Master, 

home port, & that she has there taken on board 
buid^er co^ required for a future voyage do not 
conclusively show that the voyage has so 
terminated. — Haylett v. Thompson, [1011] 1 
K. B. 311 ; 80 L. J. K. B. 267 ; 103 L. T. 509 ; 
74 J. P. 480 ; 11 Asp. M. L. 0. 512, D. C. 

590. No right to give notice.] — 

Browning r. Crumlin Valley Collieries, No. 
585, ante, 

ii. Where Voyage extended. 

501. Whether seaman entitled to quit ship.] — 

On a contract “to V. D. Land & elsewhere, & 
back to London ” : — Held : a forfeiture of wages 
was not incurred by the refusal of a mariner to 
work during a voyage to Rotterdam. 

What the seamen were not bound to accede to, 
cannot be considered as such a desertion of their duty 
as to amount to any forfeiture whatever. The 
owners had reserved in their own minds, the final 
termination of the voyage, but I must say that both 
parties have a riglit to know what is the precise 
voyage for which they undertake to contract. 
It may be said that the alteration is slight, that 
it is a very little prolongation of the voyage, but 
it is perfectly clear, that the seamen are not the 
less entitled to know that (Lord Stowell). — 
The Countess op Harcourt (1824), 1 Hag. Adm. 
248. 

Annotation: — Apld. The Cambridge (1829), 2 Hag. Adm. 

243. 

592. .] — By arts, a seaman agreed to 

serve on board a certain ship on a voyagi» from the 
Tyne to Bombay, or any port within certain 
limits, for any period not exceeding twelve months, 
& back to a final port of discharge in the United 
Kingdom or on the Continent of Europe between 
the Elbe & Brest. At the expiration of the 
twelve months, the ship being at Aden, the master 
declared his intention of proceeding on a voyage 
to Batoum. The seaman applied for his discharge 
& was refused. Subsequently the ship took him 
on as a passenger to Port Said, where he was 
discharged, & paid his wages for the twelve months 
only : — Held : the seaman was entitled also to his 
passage home, his wages until arrival home, & 
board & lodging until he could get a passage 
home. — Donkin v. Hastie (1897), 01 J. P. 568, 
I). C. 

593. Inclusion of words “ or elsewhere.”] 

—The Eliza (1823), 1 Hag. Adm. 182 ; 160 E. R. 
65. 

Annoiaiions : — Reid. The Cambridge (1829), 2 Hag. Adm. 

243 ; The British Trade, [1924] P. 104. 

694. ,] — Minerva, No. 574, ante. 

595. Engagement until arrival at any port 

or ports in Europe — Arrival In England — Further 
Journey to Holland contemplated.] — The George 
Home (1825), 1 Hag. Adm. 370. 

Annotations: — Apld. The Westmorland (1841), 1 Wm. Rob. 

216. Consd. Caine v. Palaoe S.S. Co., [1907] 1 K. B. 670. 

Reid. The Cambridge (1829), 2 Hag. Adm. 243 ; The 

Scarsdale, [1906] P. 103. 
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596. Deviation at first port of ciOl — Im- 

plied consent to deviation.] — The Cambridge, No. 
588, ante. ♦ 

597. Spontaneous deviation of importance.] 

— The Cambridge, No. 588, ante. 

598. Deviation from accident or overruling 

authority.] — The Cambridge, No. 588, ante. 

599. Arbitrary & unnecessary extension.] 

— The Westmorland, No. 569, ante. 

600. Termination at such port in United 

Kingdom as required by master — What constitutes 
“ end of voyage.”] — By an agreement a crew was 
engaged on a voyage wiiliin specified limits of 
time & space, which was to end “ at such port in 
the United Kingdom or the Continent of Europe 
within home trading limits as may be required by 
the master.” Within the prescribed limits the 
ship arrived at Southampton, where she discharged 
her cargo. The master required the crew to take 
her on to Cardiff in ballast. One of the seamen 
claimed his discharge & wages at Southampton, 
on the ground that the voyage had ended there : 
— Held : he was not entitled to his discharge at 
Southampton. — Board op Trade v. Baxter, 
The Scarsdale, [1907] A. C. 373 ; 76 L. J. P. 
147 ; 97 L. T. 526 ; 23 T. L. R. 729 ; 51 Sol. Jo. 
70 ; 10 Asp. M. L. C. 525, H. L. 

Annotation: — Folld. Haylett r. Thompson, [1911] 1 K. B. 


iii. Where Character of Voyage changed. 

601. Whether seamen entitled to quit ship — 
Increased risk — Carriage of contraband.] — ( 1 ) 

Pltf. agreed with deft, to serve as one of the crew 
of a ship, whereof deft, was master, for twelve 
months, from Ijondon to Rio, or any other of the 
ports specified in the agreement, amongst which 
were ports in the Pacific Ocean, & back to a final 
port of discharge, & to obey during that period all 
deft.’s lawful commands. He subsequently sailed 
for Rio with the ship. She was destined, as it 
appeared from her charterparty, for the service 
of the Peruvian Govt., & had on board a cargo 
of coal & ammunition. In the course of her 
voyage to Rio she joined co. with two Peruvian 
war steamers, to which from time to time she 
supplied coal & ammunition. At Rio it became 
known to pltf. & deft, that hostilities had com- 
menced between Spain & Peru, two powers at 
peace with England. Deft., notwithstanding this 
circumstance, announced to pltf. that he intended 
to go on to Callao, in tlie Pacific, another Peruvian 
port. He was at that time acting under the 
direction of a Peruvian agent on board the ship, 
who received liis instructions from the com- 
manders of the two war steamers. Pltf. objected 
to serve any further on the voyage on the ground 
that it had become illegal, involved greater 
danger than he had anticipated when he entered 
into his agreement with deft, lie accordingly 
left the ship. In an action for breach of contract 
brought by him against deft . : — Held : deft, must 


cc^plote the voyage with respect to 
which they signed articles. — Cabky v. 
Deacon, The Deccan, [1906] S. A. 
L. 11. 125.— AUS. 


PART III. SECT. 2, SUB-SECT. 4.— 
A. (6) il. 

501 i. WhetJier ataman tfUiUed to quit 
m%p ,] — ^Where a seaman shipped in 
J^ve^pool, & signed articles which thus 
desmbed the voyage : “ To come out 
to St. John in a ship called the P . ; 
to he tmder the oommand of the master 
of the p. until her arrival in St. 
John, there to leave the P. & to go in 
a new ship oommanded by the roaster. 
« to oonunue by her until her arrival 


at her port of discharge In the United 
Kingdom ** : — Held : an avowed in- 
tention to go to Savannah, in Georgia, 
previous to her return to Great Britain, 
was an intended dopeuiiure siifliciont 
to justify the seaman leaving the ship 
& suing for wages. — Hayward v. 
Maine (1841), 3 N. B. II. (1 Kerr) 
292.— CAN, 


691 ii. ,]— Whore there was a 

deviation in the voyage from that 
stated in the shipping articles, occa^ 
sioned by a return to the port of 
Quebec : — Held : the engagement of a 
seaman was terminated, as there was 
then no substetlng contract. — The 
Latona (1874), 18 L. C. J. 185.— CAN. 


691 iii. .] — ^Where a change in 

destination of a ship is made, the crew 
can legally refuse on terms of existing 
contract. In such event, where the 
new terms asked are not acoepted by 
the owner, members of the crew are 
entitled to legal notice before being 
disoharged. — Jacobson v. The Fort 
Moroan (1919). 19 Exch. C. R. 165; 
49 D. L. R. 123.— CAN. 

b. Change in destination — Fre^ 
terms not accepted by owner — Right to 
legal notice before discharge .] — Jacob- 
son V. The Fort Morgan (1919), 19 
Kxoh. C. B, 165 ; 49 D. L. H. 123.— 
CAN. 
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Sed. 2 . — Conirada ofaervice: Sub-aed. 4, A. (c)iw., 
AB. 8ed. 30 

be taken to have engaged pltf. for an ordinary 
voyage, & pltf. was entitled to treat as a breach 
of contract deft.’s employment of him on a vovage 
which would expose him to greater danger than 
he originally had reason to anticipate. Pltf., 
after living deft.’s ship, was imprisoned at Bio 
for some da 3 rs as a Peruvian deserter. When he 
came out of prison the ship had gone, carrying 
some of his clothes on board of her. The jury 
awarded damages both for the imprisonment & 
the loss of clothes : — Held : these damans were 
too remote to be recoverable. — ^Burton v, I^nker- 
TON (1867), L. R. 2 Exch. 340 ; 36 L. J, Ex. 137 ; 
16 L. T. 419 ; 17 L. T. 16 ; 31 J. P. 615 ; 15 
W. B. 1139 ; 2 Mar. L. C. 494, 647. 

AnnoUdioT^a : — As io (1) Apld. O'Neil v. Armstrong, Mitchell, 

11895] 2 6. B. 70 ; Lloyd i7. Sheen (1905), 93 L. T. 174. 

Consd. Palace Shipping Oo. v. Caine, [1907] A. C. 386. 

Bm. Austin Friars Steam Shipping Co. v, Strack, [1905] 

2 K, B. 315 ; Browning e. Crumlln VaUey Collieries, 

[1926] 1 K. B. 522. As to (2) Bsfd. Hobbs v. L. & S. W. 

Ry. (1875). L. R. 10 Q. B. 111. 

602. - .] — A seaman signed 

articles to serve on board a British ship for a 
voyage not exceeding two years to ports in the 
East, proceeding to Hong Kong & thereafter 
tradii^ to ports in any rotation & ending at a 
port in the United Kingdom. War then existed 
between Russia & Japan, & coal had been de- 
clared contraband of war. The vessel left with a 
cargo of coal to Hong Kong or 8hang lai as might 
be ordered at Singapore. On the voyage to 
Singapore the cargo was sold for Nagasaki in 
Japan, & on the arrival of the ship at Singapore 
the master received orders from the owner to go 

Nagasaki instead of Hong Kong. At Singapore 
it first came to the knowledge of the crew that 
the ship was to go to Nagas^ instead of Hong 
Kong. They refused to proceed to Nagasaki on 
account of the increased risk & danger in going 
to a belligerent port with contraband of war. 
It was then arranged by the master that the crew 
should remain at Singapore & that he would call 
for them on his way back. He took another 
crew on board, went to Nagasaki, delivered the 
coal, & left that port, but on her way back the 
ship was driven ashore, was got off, & was taken 
to Hong Kong. It was not proved that she 
became a wreck. The seaman was sent liome with 
the rest of the crew & arrived in London. He 
claimed his wages up to the date of his arrival 
in London, upon the groimd that the agreement 
was broken by the owner when the ship was ordered 
to Nagasaki. When he made the agreement he 
had no knowledge that he would be required to 
sail with contraband of war to a belligerent port : 
— Held: there having been no wreck or loss of 
the ship which would terminate the service under 
1894 Act, 8. 158, & there having been no termina- 
tion by the discharge of the seaman under the 
terms of the contract or under the provisions of 
the Act, either at home or abroad, the seaman 
was entitled to his wages up to the date of his 
arrival in London. — IjLOYD v. Bheek (1905), 93 
L. T. 174 ; 10 Asp. M. L. 0. 76, D. C. 

AnnoUdions Slyewright v, Allen (1906), 75 L. J. 

K. B. 476. Befd. Sibery v. CJonnelly (1905), 94 L. T. 198, 

608. .] — Palace Shipping Co., 

Ltd. V. Caine, No. 956,, posf. 

604. .] — A seaman simed 

articles at Glasgow for a voyage on the British 
steamship G. m ** not exceeding three years’ 
duration to any ports or places wuihin the limits 
of 76 degrees north A: 60 degrees south latitude, 
commencing at Glasgow, proceeding thence to 


Hong Kong, via the Bristol Channel, thereafter 
trading to ports in any rotation, & to end at such 
port in the United Kkigdom of continent of 
Europe, within home trade limits as may be 
required by the master.” The vessel proceeded 
to Cardiff, where she was loaded witti a cargo of 
coal. At the time the articles were signed a state 
of war existed between Russia & Japan, & both 
powers had declared coal to be contraband of 
war. The master knew at the time of the loading 
of the vessel at Cardiff that the cargo was destined 
for the Japanese port of Sasebo, but did not 
disclose this information to the crew. Sasebo 
was within the limits prescribed by the articles. 
Upon arrival at Hon^ Kong the seaman discovered 
the port of destination, & refused to proceed in 
the vessel. He remained at Hong Kong until 
she returned, when he rejoined her & returned to 
Cardiff : — Held : the seaman was entitled to wages 
& maintenance while he was waiting at Hong 
Kong. — Sibery v. Connelly (1907), 96 L. T. 
140 ; 23 T. L. R. 257 ; 10 Asp. M. L. C. 330, 
0. A. 

Annotations : — Consd. Palace Sblpplncr Co. v. Caine, [1907] 

A. C. 386. Befd. Hutton v. Kas Steam Shipping Co„ 

[1907] 1 K. B. 834. 

006. Declaration of war.] — The 

Japanese Govt, purchased in this country a war- 
ship, which was placed in charge of a master to 
navigate on their behalf from the Tyne to Yoko- 
hama. Pltf. contracted with the master to serve 
as one of the crew for the voyage for a fixed sum. 
The ship sailed from the Tyn4, but before she 
' arrived at her destination news reached her that 
war had been declared by Japan against China. 
Pltf. thereupon refused to continue to serve & 
left the ship. In an action brought by pltf. for 
his wages ; — Held : the master was responsible 
to pltf. for the act of his principals in declaring 
war, &, as the consequence of such declaration 
of war would be* to expose pltf., in the event of 
his continuing the voyage, to greater risks than 
those he had contracted to run, pltf, was justified 
in leaving the ship, & was entitled to recover the 
stipulated sum notwithstanding that the voyage 
was not completed. — O’Neil v. Armstrong, 
Mitchell & Co., [1896] 2 Q. B. 418 ; 66 L. J. 
Q. B. 7 ; 73 L. T. 178 ; 11 T. L. R. 548 ; 8 Asp. 
M. L. C. 63 ; 14 R. 703, O. A. 

Annotations: — Apld. Austin Friars Stoam Shipping Co. t>. 

Straok, [1905] 2 E. B. 815 ; Palooo Shipping Co. v, Caine, 

[1907] A. C. 386. Befd. Lloyd v. Shun (1905), 93 L. T. 

174 ; St. Enoch Shipping Co. v. Phosphate Mining Co., 

[1916] 2 K. B. 624 ; Browning v. Crumlln Valley ColUeries, 

[1926] 1 K. B. 522. 

606. ,] — Pltf 8. were engaged as 

seamen on a British ship on a commercial voyage 
from London to Port Arthur, Texas, & to a final 
port of destination in the United Kingdom. 
Upon arrival at Port Arthur she discharged her 
outward cargo & took on board a cargo of black 
oil. News having arrived that a state of war 
existed between Germany & England A; that the 
Karlaruhe, a German cruiser, was in the vicinity 
of Port Aiihur, pltfs. refused to proceed to ^a & 
complete the voyage, on account of the extra 
risk due to the outbreak of war which they would 
incur, unless they received extra remuneration. 
The master being unable otherwise to obtain their 
services, signed an amement to pay them an 
extra £12 each to take the ship home : — Held : 
the risks of war not being contemplated by the 
seaman when they made the bargain for the 
commercial voyage, & the risk of capture & of 
danger from mines on the voyage home being 
risks which might reasonably be taken into con- 
sideration, pltfs. were discharged from ^ their 
obligation to proceed on the voyage, the master 
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was impliedly clothed with authority from the 
owners to make such reasonable contract with 
pltfs. as he could to obtain their services, & the 
contract was binding on the owners. — Liston v. 
Carpathian (Owners), [1916] 2 K. B. 42 ; 84 
L. J. K. B. 1135 ; 112 L. T. 994 ; 31 T. L. B. 
226 ; 13 Asp. M. L. 0. 70 ; 20 Com. Oas. 224. 
AnnoUUitm Beld. Browning v. Cnunlln Valley GoUleiles, 

[1920] 1 K. B. 522. 

B. Licences to engage or supply Seamen* 

See 1894 Act, ss. 110-112. 

607. Necessity for licence — Engaging or sup- 
plying seamen — ^For British ship.] — Nelson v* 
BiCHARDSON (1884), 48 J. P. 457. 

608. For foreign ship In United 

Kingdom.] — B. v. Stewart, No. 9, ante. 

0 Q 9 , Exemption — “ Owner ** — Unregis- 

tered but having control of ship.] — By 17 & 18 
Viet. c. 104, s. 147 (1), if any person not licenced 
by the Board of Trade other than “ the owner 
or master or mate of a ship, or some person who 
is bond fide the servant & in the constant employ 
of the owner, or a shipping master duly appointed 
as aforesaid, engages or supplies any seaman or 
apprentice to be entered on board any ship in 
the United Kingdom,” he incurs a penalty. Besp. 
having bond fide contracted to purchase one sixty- 
fourth share in a British ship from P., who, though 
not registered as the owner, had the full posses- 
sion & control of the ship under a contract to pi^- 
chase the sixty-four shares, supplied an apprentice 
to P., who engaged the apprentice for the ship : 
— Held : resp. was an ” owner ” within the mean- 
ing of the exemption, since though not a registered 
owner he liad a contract enforceable in equity 
for the purchase of a share in the ship. — Hughes 
V. Sutherland (1881), 7 Q. B. 160 ; 60 L. J. Q. B. 
667 ; 45 L. T. 287 ; 46 J. P. 6 ; 29 W. B. 867 ; 
4 Asp. M. L. 0. 469, D. C. 

Jnnotaiiona : — Befd. Von Freoden v. Hull & Turner (1906), 

76 L. J. K. B. 859 ; The Hopper No, 66, [19071 P. 254. 

610. Proof of licence — Onus on defendant.] — 

Deft, liaving been charged under 17 & 18 Viet, 
c. 104, 8. 147, with supplying a seaman to a mer- 
cliant ship in the United Kingdom he not being 
a person holding a licence from the Board of 
Trade for that purpose : — Held : proof having 
been given of the supply of the seaman by deft., 
the onus of proving that he held a licence from 
the Board of Trade rested with him. — B. v. 
.Johnston (1886), 56 L. T. 266 ; 6 Asp. M. L. C. 
14; 16 Cox, C. C. 221; suit nom. Turner v. 
Johnston. 61 J. P. 22, D. 0. 

611. Acting without licence — Nature of fine — 
Punishment for offence — Not civil debt.] — B. v. 
Stewart, No. 9, ante. 


Sect. 3.— CARE OF SEAMEN DURING 
CURRENCY OF AGREEMENT. 

See 1894 Act, ss. 198-211 ; 1906 Act, ss. 25-27, 
34,36,64; 1923 Act. 

Q;12. Supply of provisions — Rights of seaman.] — 

The Castilla, No. 687, ante. 


618. Shortage due to prolongation of 

voyage — ^Rlght of seamen to compensation.] — 

Owing to the unexpected length of a voyage the 
crew of a vessel had been put on short allowance. 
They were, on motion, allowed compensation 
under the provisions of Merchant Shipping Act, 
1864 (c. 104).~Thb Josephine (1866), Sw. 152 ; 
28 L. T. O. S. 192 ; 2 Jur. N. S. 1148. 

614. Total ration Issued unconsumed by 

seaman — ^Property in unconsumed rations.] — 1906 
Act, s. 26, enacts that masters of ships shall 
furnish provisions to the members of the crew in 
accordance with the scale set out in Schedule I. 
to the Act. Where durinjg a voyage a seaman 
saves up a portion of his rations supplied in 
accordance with that sect., & at the end of the 
voyage takes home the unconsumed rations, he 
cannot be convicted of larceny unless the pro- 
secution prove that there was mens tea on his 
part. The fact that the shipowners, to the know- 
ledge of the seaman, disapproved of the practice 
of taking away unconsumed rations at the end 
of the voyfige, does not justify a finding of mens 
rea againi^ the seaman. It must be proved that 
he knew that he was taking away the property 
of another. 

The unconsumed rations remain the property 
of the shipping co. — Mogan v. Caldwell (1919), 
88 L. J. K. B. 1141 ; 83 J. P. 213 ; 36 T. L. B. 
381 ; 17 L. G. B. 330 ; sub nom. Morgan v. 
Caldwell, 121 L. T. 148; 26 Cox, C. C. 425; 
14 Asp. M. L. C. 437, D. C. 

Board wages In default.] — See No. 940, 

post. . 

615. Provision of medicine & medical atten- 
dance — Failure to provide — ^liability for man- 
slaughter.] — Persons on board a ship are neces- 
sarily subjected to something like a despotic 
government, & it is extremely important that the 
law should regulate the conduct of those who 
exercise dominion over them. Therefore, in a 
case of manslaughter against the captain & mate 
of a vessel by accelerating the death of a seaman, 
really in ill health, but who, they allege, they 
believe to be a skulker, the question will be, in 
determining whether it is a slight or an ^gra- 
vated case, whether the phenomena of the disease 
were such as would excite the attention of reason- 
able Sc humane men ; Sc in such a case, if deceased 

1 be taken on board after he was discharged from 
an hospital, it is important to inquire whether lie 
was sent on board by the surgeon of the hospital 
as a person in a fit state of health to perform the 
duties of a seaman. — B. v. Leggett (1838), 8 
C. &P. 191. 

616. Penalty.] — An action will lie 

at the suit of a seaman, against his owners for 
injury arising to him from not providing a suffi- 
cient supply of medicines, pursuant to 7 & 8 Viet, 
c. 112, s. 18, notwithstanding the penalty imposed 
by the same sect, for non-conmliance with it. — 
Couch v. Steel (1854), 3 E. & B. 402 ; 2 C. L. B. 
940 ; 23 L. J. Q. B. 121 ; 22 L, T. O. S. 271 ; 
18 ,Tur. 615 ; 2 W. B. 170 ; 118 E. B. 1193. 
Annotations: — Dbtd. Atkinson v. Newcastle Waterworks 

Co. (1877). 2 Ex. D. 441. Rtid. Gorrlfi v. Scott (1874), 


PART HI. SECT. 8. 

„o. Provision of medicine rfr medical 
fdUndanee — Rii/ht of master to wUh- 
wraio authority before ttcorery of «fa- 
wcn.) — A master of a ship who 
enfl»ges a medical practitioner to 
attehd upon one of his seamen who has 
been Injured, is at liberty to withdraw 
his authority before the seaman Is out 
of danger. — B rown «. Fiao (1879), 6 
V. lTh: (L.) 130.— AUS. 

6. .1 — MoRaAN r. British 


Yukon NAvroATroN Co., Ltd. (1903), 
10 B. C. It. 112.— CAN. 

e. Sea^mn absent on leave — 

No regtiesl from master .] — The liability 
of a voBSOl & its owners to provide 
necessaiT mixUcal attendance Sc oart^ 
for menihors of the crew during the 
voyage will not enable a physician to 
recover against the vessel or owners for 
services rendered, in the absenoo of a 
request from the master, to a member 
of the crew who is permitted to absent 


himself from the vessel for a few days 
Sc while so absent becomes ill Sc dies. 
There is no oontraotual relation 
express or implied. In such ease, 
between the attending physloian Sc 
the owners. Sc, in the absenoe of a 
statute, he cannot reoover. — M blak- 
soN V, Gorton Prw Fisrrribs Oo. 
(1916), 48 N. 8. B. 602.— CAN. 

f. Ejrpenses of maintenance — Nea- 
tnan receiving hart or injury in 
service of ship — Detention in foreign 
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Sect* 3. — Care of seamen during currency of agree- 
ment Sect, 4; Sub-sect 1.] 

43 L. J. Ex. 92 ; Hobcrtson v* Amazon Tug Sl Lighterage 
Co. (1881), 7 Q. B. D. 598. Mentd. A.-G. vTRadlofl (1854), 
10 Exch. 84 ; Casswell v* Worth (1856), 25 L. J. Q. B. 121 ; 
BartonahJll Coal Co. v. Held, Same v. M'Gulre (1858). 
22 J. P. 560 ; Brecon Coron. v. Edwards (1862), 6 L. T. 
293 ; Young v. Davis (1862). 7 H. & N. 760 ; Wilson v. 
Merry (1868). L. K. 1 & Dlv. 326 ; Handley v. Moffat 

(1872), 21 W. R. 231 ; Jones v. Stanstead, Sheflord & 
Chambly Railroad Co. (1872), 8 Moo. P. C. (3. N. S. 312 ; 
Pickering v. James (1873), L. R. 8 C. P. 489 ; Thorley ». 
Glossop (1876), 34 L. T. 169 ; Melllss t). Shirley & Free- 
mantle L. B. of Health (1885), 54 L. J. Q. B. 408 ; R. e. 
Hall. [1891] 1 Q. B. 747 ; <3owley v. Newmarket L. B.. 
[1892] A. C. 345 ; l^ctou Municipality v. Geldert, [1893] 
A. C. 524 ; Thompson v, Brighton Coipn., Oliver v. 
Horsham L. B., [1894] 1 Q. B. 332 ; Saunders v. llolbom 
District Board of Works, [1895] 1 Q. B. 6U Maguire v. 
Liverpool Corpn. (1905), 92 L. T. 374 ; Dawson v. Bingloy 
U. C., [1911] 2 K. B. 149 : Neville v. London Express 
Newspaper. [1919] A. C. 368 ; Hemmings e. Stoke Pogos 
Golf (^b. [1920] 1 E. B. 720 ; R. v. Marshland Smceth & 
Fen District Comrs., [1920] 1 K. B. 155 ; Simmonds v. 
Newport Abercarn Black Vein Steam Coal Co., [1921] 
1 E. B. 616. 


617. Seaman’s right of action.] — 

Couch v. Steel, No. 616, ante. 

618. Seaman receiving hurt or injury in 

service of ship — Illness brought on in discharge 
of duty — Hospital expenses.] — Besp. was a seaman 
on board the British ship Crovm Prince., & was 
shipped in London in 1875. In Nov. 1876, while 
the Crown Prince was at sea, resp. was taken ill, 
owing to the bad provisions which were supplied to 
the crew. The Crovm Prince put into Port Stanley 
in Jan. 1877, & all the crew being si' k were taken to 
the hospital there. Besp. remained there wholly 
incapacitated until Aug. 1877, when he was sent 
to England as a dLstressed seaman. Applt. de- 
clined to pay the expenses incurred by resp. at 
Port Stanley, & deducted them from a sum of 
£81 12s* 6d. due to resp. as wages. Upon a 
summons taken out by resp. to recover that 
amount, applt., as Secretary to the Board of Trade, 
was convicted & fined one penny, & ordered to 
pay forthwith to resp. the sum of £81 12s. 6d. 
Against tliis conviction the present appeal was 
brought : — Held : the conviction was good, as 
the words ** hurt or injury in the service of the 
ship,*’ in 17 & 18 Viet. c. 104, s. 228, were wide 
enough to apply not only to any hurt sustained by 
a casualty, but to any illness brought on a seaman 
while doing his duty in the service of the ship. — 
Board op Trade Secretary v* Sundholm (1879), 
41 L. T. 469 ; 4 Asp. M. L. C. 196. 

619. Seaman brought to home port — 

Medical expenses after return.] — A shipowner is 
not liable under 1894 Act, s. 207 (1), for expenses 
of necessi^ surgical & medical attendance upon 
a seaman injured in the service of the ship incurred 
after the seaman has been brought back to a port 
of the United Kingdom. — ^Anderson v. Bayner, 
ri903] 1 K. B. 689 ; 72 L. J. K. B. 292 ; 88 L. T. 
313; 19 T. L. B. 297; 51 W. B. 369; 9 Asp. 
M. L. C. 385 ; sub nom. Bayner v. Anderson (No. 
1), 47 Sol. Jo. 353, C. A. 

620. Accommodation for seamen — 1804 Act, 
sect. 210 — Application to Lascars.] — Above sect., 
which requires that a certain amount of space shall 


be provided for seamen on board any British ship, 
applies to Lascars serving on board such ships. — 
Peninsular & ORiEtoAL Steam Navigation Co. 
V* B., [1901] 2 K. B. 680 ; 70 L. J. K. B. 845 ; 
85 L. T. 71 ; 17 T. L. B. 610 ; 9 Asp. M. L. 0. 228. 

See, now, 1906 Act, s. 04. 

621. Expenses of maintenance — Seaman re- 
ceiving hurt or injury in service of ship — Effect of 
desertion by seaman.] — ^By 1906 Act, s. 34 (1), if 
a seaman receives any hurt or injury in the service 
of the ship, the expenses of his maintenance until 
he is cured, or dies, or is returned to a proper 
return port, & of his conveyance to the port, shall 
be defrayed by the owner of the ship. 

Workmen’s Compensation Act, 1906 (c. 58), s. 7 
(1 ), applies the Act to seamen, subject to (mier 
alia) the following qualification : (e) “ The 

weekly payment shall not be payable in respect 
of the period during which the owner of the ship 
is, under 1894 Act, as amended by any subsequent 
enactment, . . . liable to defray the expenses of 
maintenance of the injured . . . seaman.” 

In June, 1920, a Mohammedan seaman, who was 
engaged for service throughout a ixiund voyage 
from Bombay to the ITnited Kingdom & back to 
Bombay within one year, sustained in the course of 
the voyage an injury arising out of his employ- 
ment, whei*eby he was for a time totally incapaci- 
tated & remained partially incapacitated. He 
was treated in hospital at Marseilles & was ulti- 
mately taken to Glasgow, where he rejoined his 
ship. In Sept. 1920, while the shipowners were in 
process of returning the seaman to Bombay, ho 
left the ship without leave & deserted his service : 
— Held : the liability of the owners in respect of 
the maintenance of the seaman under 1906 Act, 
ceased from the date of his desertion, & he was 
entitled to an immediate payment of compensa- 
tion. — Anchor Line (Henderson Brothers), 
I.TD. V. Mohad, [1922] 1 A. C. 146 ; 91 L. J. P. 0. 
65 ; 126 L. T. 420 ; 38 T. L. B. 199 ; 15 B. W. C. C. 
1 ; 15 Asp. M. L. C. 434, H. L. 

622. Expenses of repatriation — After detention 
in foreign port.] — Board op Tiiade v. Anglo- 
American Oil Co., I.td., No. 858, post. 

Right of seaman to compensation under Em- 
ployers’ Liability Act & Workmen’s Compensation 
Act.] — ASee S<^ct. 6, post. 

Destitute & dismissed seamen.] — See Sect. 7, 
post* 


Sect. 4.— WAGES. 

Sub-sect. 1. — In General. 

623. Assignability of wages.] — A seaman 
signs his wages, as a security for money, & dies 
indebted to other persons. This assignment 
specifically binds the wages, & the money secured 
thereby shall be paid preferable to all other debts. 
— Crouch v* Martin (1707), 2 Vern. 595 ; 1 Eq. 
Cas. Abr. 45, pi. 7 ; 23 E. B. 987. 

Annoiationa Stone v. Liddordale (1795), 2 Anst. 

533. Apia. Russell v* Fryers (1909), 25 T. L. R. 414. 
Mentd. Voyle v. Hughes (1854), 2 Sm. & G. 18. 


port,] — Deft. *8 vessel left Liverpool, 
with a full crew, bound for Miramichi, 
N. B. S., a stowaway found on board, 
was TOrrnitted by the master to sign 
the snip’s articles, at nominal wages, 
after which he performed the duties of 
a seaman tmtil severely injured by a 
fall from a yard of the ship. In the 
course of her voyage the vessel put into 
Sydney Bar, & 8., who was then 
suffering from disease resulting from 
his Iniuries & want of proper attend- 
ance was brought by the master to 


pltf., to whom the master represented 
that 8. was a seaman who had been 
injured in the discharge of his duty, & 
pledged the credit of the owner for his 
support & maintenance :-—Held : tho 
contract made by the master with 
pltf. was within the scope of his 
authority as master of the vessel & 
was binding union the owner. — WAmH 
V, McDonald (1867), 7 N. 8. R. (1 G. 
& 0.) 87.-~€AN. 

g. Terminaiion of naeigaiion by ice 
— liight of seaman to sustenance or 


transportation to open seaport .] — In 
oases arising out of the abrupt termina- 
tion of the navigation of tho St. Law- 
rence by lee or s^rms in the end of 
November, seamen shipped In England 
on a voyage to Quebec Sc back are 
entitled to have provision made for 
their sustenance during tho winter, 
or their transportation to an open 
seaport on the Atlantic, with the pay- 
ment of wages up to the arrival in such 
port. — The Jane (1846), 1 8. V. A. R. 
256.— CAN. 
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624. Right to wages — Whether voyage must 
be completed — Contract for whole voyage.] — 

Cutter v. Powell, No. 796, pont 

625. Quantum meruit.] — 

Hulls v. Heightman, No. 952, post, 

626. .] — Jesse v. Roy, 

No. 675, ante* 

627. .] — Hillyard v. 

Mount, No. 031, post 

628. — ; .] — Deft, having con- 

tracted with the Lords of the Admlty. to provide 
a steam vessel for exploring the river Niger, wrote 
to pltf. as follows : — “ I am willing to give you the 
command of the steamer destined for an exploring 
& trading voyage up the river Niger & its tribu- 
taries. Your pay to bo at the rate of £50 per 
month commencing from Dec. 1, 1853, & a com- 
mission of 20 per cent, on the net proceeds of the 
produce you may bring down.” In reply, pltf. 
wrote to deft, as follows : — ” In answer to your 
l(‘tter of yesterday offering me the command of the 
vessel to go out in a trading & exploring voyage 
to the river Niger & its tributaries at a fixed pay 
of £50 per month & 20 per cent, on the net i>roceed8 
of the goods obtained, I beg leave to say that I 
accept the service &; the terms you mention.” The 
vessel proceeded up the Niger under the command 
of pltf. as far as Dagbo when pltf. refused to pro- 
ceed fui*ther & abandoned the command : — Held : 
this was not an entire contract for the whole 
voyage, but a contract which gave a cause of 
action for the salary as each month arose, & which, 
when once vested, was not subject to be lost or 
divested by pltf.’s desertion or abandonment of 
the contract. — Taylor v. Laird (1856), 1 II. & N. 
266 ; 25 L. J. Ex. 329 ; 27 L. T. O. S. 221 ; 156 
E. II. 1203. 

Annotations: — Apld. Button v. Thompson (1869), L. TL 4 

C. P. 330. Mentd. Parkin v. South Hotton Coal Co. ( 1907), 

98 L. T. 1C2. 

629. Unseaworthy ship forced 

back to port.] — Though a ship, when she sails on a 
voyage, is not stiaworthy, &; after part of the 
voyage is performed she is forced into port, & 
compelled to abandon the voyiige, that does not 
entitle the sailors to recover wages for any part 
of the voyage. — Eaken v. Thom (1803), 5 Esp. 0 ; 
170 E. R. 719, N. P. 

630. Seaman discharged by 

niaster.] — By 39 Geo. 3, c. 80, s. 29, for the regula- 
tion of the African trade, mariners are not to be 
discharged abroad in tliat service. Wages given 
to the time of the ship’s return to Liverpool. — The 
Beaver (1800), 3 Ch. Rob. 92 165 E. R. 397. 

Annotation The British Trade, [1924] P. 104. 

631. Seamen exchanged with 

consent of master.] — By a clause in the ship’s 
articles of a South Sea whaler, the seamen serving 


on board were to lose their wages if they did not 
return with the«hip to the port of London. After 
serving twenty-seven months, some of the seamen 
were, with the consent of the captain, exchanged 
into another ship for others belonging to that 
ship : — Held : if these seamen lost their wages 
under the articles, they could recover a reasonable 
compensation for their services, on the count for 
work & labour. — HiLr.YARD r. Mount (1828), 3 
0. & P. 93 ; 172 E. R. 338. 

Annotation : — Diltd. Robins v. Power (1858), 4 Jiir. N. S. 810. 

632. Contract for succession of 

voyages — Seaman left behind through own negli- 
gence.] — Pltf. shipped on board deft.’s vessel, as 
mate, at wages of £5 10^. per calendar month, 
under articles in the form sanctioned by the Board 
of Trade in pursuance of Merchant Slnpping Act, 
1854 (c. 104), for a voyage from Shields to 
Alexandria, &, if required, to any port or ports 
in the Me^terranean, Black Sea, Danube, etc., 
& home to the ship’s final port of discharge 
in the United Kingdom or continent of Europe ; 
the voyage not expected to exceed twelve months. 
During the voyage out there was evidence that 
pltf. had been guilty of drunkenness & violent 
& insubordinate conduct ; &, being on shore 

at Sulina, a port in the Danube, he was left 
beliind, & the vessel came home without him. — 
In an action for wages for the time pltf. actually 
served on board the jury found that he had been 
guilty of drunkenness & abusive language sub- 
versive of discipline, &> that he was not left behind 
by thp wilful misconduct or negligence of the 
captain, but through his own negligence & mis- 
conduct. They, however, negatived desertion : 
— Held : notwithstanding this finding of the jury, 
pltf. was entitled to recover wages up to the time 
of bis being left behind at Sulina, — the contract 
being for a succession of voyages of indefinite 
duration, though ” not expected to exceed twelve 
months,” & the wages being vested & a debt at the 
end of each month of service, subject, it might be, 
to forfeiture in an event which had not liappened, 
though perhaps not recoverable until the expira- 
tion of the period of service stipulated for. — 
Button v. Thompson (1869), L. R. 4 P. 330 ; 
38 I.. J. C. P. 225 ; 20 Ju T. 568 ; 17 W. R. 1067 ; 
3 Mar. L. C. 231. 

Annotations : — Mentd. Saunders v. Whittle (1876), 33 L. T. 

816 ; Parkin v. South Hetton Coal Co. (1907), 98 L. T. 

162. 

633. Based on contract of service.] — 

Where part of a vessel liad been saved by the 
exertions of the mariners : — Held : tlu'y were 
entitled to the payment of their wages, as far as 
the fragments of the materials would form a fund, 
though there was no freight earned by the uwnei*s. 

The natural & legal parents of wages are the 
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6241 . Ri^ht to VHiges — Whether voyage 
must he completed — Contrast for whole 
voyage .] — When soamon execute articles 
lor a period not oxcoediner two years, 
& back to a port of final discharge of 
cargo in the United Kingdom, they 
are not justified in leaving their vessel 
« demanding payment m their wages 
14 .U orders only, oven 

although the period of two years has 
©xpired.-~THB Triumph (1859), 12 
Ir. Jur. 381.— IR. 


626 1. Quantum 

meruit .] — If there has been a deviation 
the voyage agreed upon, or the 
Pi.*? iinseaworthy, a seaman has a 
^ht to dotormiue the contract, & to 
recover wages to tho time of leaving 
8lfip*~R. V. Whkten ( 18561,8 
N. B. iC (3 26#.— OAK. 

h. — — Deviation .] — 


J.— VOL. XU. 


The I’lUNCE Edwaiu) (1858), 8 L. C. R. 
293.— CAN. 

k. Seaman left 

behind on ground of unfitness .] — Cable 
V . The Hocotha (1907), 11 Exch. O. R. 
301 ; 7 W. L. R. 25 ; 13 B. C. R. 309. 
—CAN. 

l , .] — ^Action was bi’ought 

by a seaman for wages at Quebec, 
under articles of agreement that 
stipulated that the several persous 
whose names are hereto subscribed 
hereby agree to servo on board tho 
said ship in tho several oapacillos ex- 
pressed against their respective names 
on a voyage from the port of Liver- 
pool to Clonstantiuople, theuoe, if 
ret] Hired, to any ports places in tho 
Mediterranean or Black Boa, or where- 
over freight may offer, with the liberty 
to oall at a port for orders, & imtii her 
return to a final port of disoharge in 


tho United Kingdom, or for a term not 
to exceed twelve months *’ : — Held : 
action for wages could be brought on 
such ogi'oemont at Quebec, & the 
seamen could not bo compelled to 
return to a final port of discharge in 
tho United Kingdom.— The Vahuna 
(1855), 5 L. C. R. 312.— CAN. 

m. Supercargo — No specific 

agreement to pay wages — Quantum 
meruU .] — A superear^ Is enUtled to 
a quantum meruit, if there is no spoeiflo 
agreement to pay him wages or to 
(dlow him a peroontago on the value 
of tho cargo exported & imported. — 
Tuzo e. Jones (1846), 2 R. de L. 76. 
—CAN. 


n, Seaman leaving ship on 

ground of apprehension of danger to 
life — Alleged unseaworihiness of ship.] 
— Under Merohant Shipping Act, 1854, 
a seaman who has oontraoted & signed 


Q 
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marker’s contract, & the performance of the 
service covenanted therein ; they in fact generate 
the title to wages. What is the obli^^tion which a 
mariner contracts with the ship in which he 
engages to serve ? It is not only to navigate her 
in favourable weather, but likewise in adverse 
weather inducing shipwreck, to exert himself . . . 
to save as much of the ship & cargo as he can. 
It is a part of his bounden duty in his character of 
a seaman of that ship. It is certainly a laborious 
& probably a dangerous portion of his service, 
but certainly not less a service, & a meritorious 
service on those accounts. In perfonxdng that 
duty he assumes no new char^ter. He only 
discharges a portion of that covenanted allegiance 
to that vessel which he contemplated, & pledged 
himself to give in the very formation of that con- 
tract wluch gave him his title to the stipulated 
wages (Lord Stowell). — The Neptune (1824), 
1 Hag, Adm. 227 ; 160 E. R. 81. 


Annotations Digtd. The lUby Grove (1843), 2 Wm. Rob. 
52. i^ld. The Koiianoe (1843), 2 Wm. Rob. 119 ; The 
Portreath. U923J P. 155. Bstd. The Malta (1828), 2 
Hag. Adm. 158 ; The Lady Durham (1835), 3 Hag, Adm. 
196 ; The Florenoo (1852), 19 L. T. O. 8. 304 ; The 
Warrior (1862), Lush. 476 ; The Le Jonet (1872). L. 11. 
3 A. 8c K. 666 ; The Schiller (CJargo Ex) (1877), 2 P. D. 
145 ; The Solway Prluoo, [1896] P. 120 ; The Olympic, 
(1913] P. 92; The Leon Blum, [1915] P. 90. Itentd. 
Notara v, Hendoraon (1872), L. K. 7 Q. B. 225. 


634. Saaman wrongfully disrated.] — 

Francis r. Hutchinson (1841), 10 L. T. 913. 

686, Seaman prevented from doing duty.] 

— Francis v. Hutchinson (1841), 10 L. T. 913. 

636. Agreement to run blockade.] — By 

principal authority, & usage, it is not a municipal 
olTence, by the law of nations for a neutral to carry 
on trade with a blockaded port. In a suit for 
wages, upon an agreement entered into for the 
purpose of breaking the blockade of the Con- 
federate States of America, an article in deft.’s 
answer alleging such agreement to be contrary to 
law ordered to be struck out. — The Helen (1865), 
L. R. 1 A, & E. 1 ; 35 L. .7. Adm. 2 ; 13 L. T. 305 ; 
11 Jut. N. S. 1025 ; 14 W, R. 136 ; 2 Mar. L. C. 
293. 


AHnotaiions : — Diftd. Geii 
BdU. Caine v. Palace i 


Jl t?. Smith (1872), L. R,7Q, 
lipping C3o., 11907] 1 K. B. 


B. 404. 
670. 


637. Discharge wrongfully refused — Ex- 

tension of voyage — Wages until arrival home.]— 

Donkin v. Hastie, No. 692, ante, 

638. Seaman quitting ship by reason of 

increased risk — Carriage of contraband.]— Lloyd 
r. Sheen, No. 602, ante, 

689. .] — Palace Shipping Co., 

Ltd. V, Caine, No. 956, post, 

646. .] — SiBEBY V, Connelly, 

No. 604, ante. 


641. Amement verbal or in writing.] — The 

Prince George, No. 807, post, 

642. A^eement to receive proportion of profits.] 

— If a sailor engages on a whi^g voyage, dt is 
to receive a cei^^ain proportion of the profits of 
the voyage in lieu of wages, when the cargo is 
sold, he may maintain an action for his wages 
against the captain ; & shall not be considered 
as a partner. — Wilkinson v, Frasier (1802), 4 
Bsp, 182 ; 170 E. R. 684, N. P. 

Annotations Befd. Whelan v. Groat Northern Steam Fishing 

Co. (1909L 100 L. T. 913. Mentd, Sticker v, Brockelhurw 

(1851), 3 Mac. &G. 250. 

643. .] — Where pltf. subscribed articles 

of amement under seal, between the captain of 
a ship &, the mariners, whereby, in consideration 
of their serving faithfully in a fishing voyage 
to the South Seas & back again, they were each 
to receive a certain share of the net proceeds of 
the cargo brought home, & deft., as owner of the 
ship, was appointed agent to dispose of the cargo 
for the benefit of all concerned : — Held : money 
had &, received would not lie against deft, to re- 
cover pltf.’s share of the net proceeds, on proof 
that deft, had disposed of the cargo, & the price 
of it had come to his liands ; witliout evidence of 
an acknowledgment that pltf. had done his duty 
during the voyage, & was entitled to his stipulated 
share of the proceeds. — Evans v, Bennett (1808), 
1 Camp. 300 ; 170 E. R. 964, N. P. 

644. Jesse v. Roy, No. 575, ante, 

645. 1 ] — Articles of •agreement provide, 

that a seaman shall receive for his wages a pro- 
portion of the net proceeds of the cargo, after the 
same are actually received by the owner, subject 
to certain stipulations as to the seaman’s conduct. 
Semble : his share may be recovered in an action 
for money had & received : the owner having re- 
ceived the money, & the seaman having fulfilled 
the stipulations on his part. — Hayward v, Kain 
(1829), Mood. & M. 311, N. P. 

646. Promise by master to procure cargo.] 

— ^Pltf., as captain of a South Sea whaler, cove- 
nanted with defts., that ho would proceed to the 
fishery & procure a cargo of sperm oil, etc., or as 
great a proportion as might be, under all circum- 
stances, within his power to obtain ; would return 
to London, & at his own cost deliver the cargo ; 
would obey instructions ; be frugal of provisions, 
& not dispose of any of thorn without accounting 
for the same ; & would not smuggle or trade, or 
permit any on board to do so. Dcfte, cove- 
nanted, on the performance of the before-men- 
tioned terms & conditions on the part of pltf., 
to pay him a certain proportion of the net pro- 
ceeds of the cargo ; — Held : pltf.’s covenants 
were independent, & the performance of them was 
not a condition precedent to an action on the 


articles for a voyage to British North 
Amorlca ft back to a final port of die- 
chaige in tho United Kingdom, Is not 
entitled to recover wages here on tho 
ground of apprehension of danger to 
life, in oonseqnenoo of the alleged 
unsoawurthinesB of the vessel. — T hb 
I’lLOT (1851), 8 L. 0. R. 99.— CAW. 

Necessity for proof of 


contract of hiHng,\-^H^ : the claims 
of pltfe. for wages as seamen on a 
gasoline lannoh frilod because they 
failed to establish a oontraot of hiilDg. 
— McAjvihur V, Thb Johnson (1913), 
23 W. L. R. 619 ; 14 Kxch. 0. R. 321 ; 
18 B. O. R. 94 ; 9 D. L. R. 568.--CAN. 

P. Sailors actinq as sahnsrs of 

ship driven on coast.)— Youno v. Tub 
Minnib A. (P, E. I.) (1918), 40 D. L. R. 
408.— CAN. 

Skareman sA seal /iskery.] 

an action against the owner of a 
sealing ship, by a stowaway, was 


adopted during the voyage as one of 
tho crew by the aooeptance of his 
work, for tho value of his share of 
seals, it is no defence that the owner 
has only ruoeived tho vossors share of 
the seals, ft that tho crew's share has 
never come into his custody. — D unn 
V. McLouuhlan (1857), 4 Nfld. L. R. 
177.— NFLD. 

r. Dvring detention by embargo 

in foreign port.]— Wages are duo to a 
seaman during the period of the vessel's 
detention by an embargo In a foreign 
port.— Thomson v, Mxlub (1806), IS 
Fnc, OoU. 560 ; 22 Mor. Diet. App. 10. 
— 600T. 

t. Master's ijoages — Masterowner 

of half vessel dr oargoA — The Josbph 
Dbxtbr (1869), 20 L. T. 820.— IR. 

6481. Agrstinent to noetic proporti^ 
of iNV/tfs.!— Where a seaman holding 
a master'^ oertlfloato agroM to aomt 
a share of the seaaon's profits eanind by 


a slilp In return for his services as 
master, he cannot, in the event of the 
vonturo not being successful, or before 
its oonolusion, msko a claim for pay- 
ment of Vi^es for navigating tho ship. 

(ImNN V, THR VOLUNTEBb (1920), 

20 Kxoh. 0. R. 324.— CAN. 


Afis sj Vf JAWIV UUU lUWOlAJA V* 

a banking schooner was to rooolve ono 
twenty-eighth part of the produce of a 
fishery banking voyage, after deducting 
the ** neoossary expenses " for securing 
ft making the voyage, but tho agreo- 
mont was silent as to what the neoes- 
sary expenses *’ were, tho ot. was of 
opinion that it included fish making ft 
freight. — Dbnibf v. Job Bbotubbs ft 
Ck>. (1880), 6 Nfld. L. R. 201.— NFLD. 


a. AmowU of wages — Oondusive- 
ness of sbfo’s areidss.]— In the ease of 
an English vessel, the ship's arfioies 
are oonoluslve as to the amount of 
wages. — ^Locpidbb v, T«a Oaumbbis 
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defts.’ covenant. — S tavbbs v, Cubuno (1830), 3 
Bing. N. 0. 356 ; 2 llodg. 237 ; 3 Scott, 740 ; 6 
L. J. 0. P. 41 ; 132 E. B. 447. 

AnnaUUiona OUver v, Fielden (1840). 18 L. J. £x. 

863 : Bradford v, Williams (1872), 41 L. J. Ex. 164. 
rSU. Seeger r. Duthle (1860). 8 G. B. N. S. 46 ; Riohardson 
V, Stanton. Stanton v. Richardson (1872). 41 L. J. O. P. 
180 : Parkin v. South Hetton Goal Go. (1007), 97 L. T. 
98 : Kldner v. Stimpson (1918). 35 T. L. 11. 63. Mentd. 
Fishmongers* Go. v. Robertson (1843). 5 Man. Sl G. 131 ; 
Sibthorp «. Brunei (1849). 3 Bxoh. 826 ; Grey v. Friar 

m i H. L. Gas. 565 : Newson v, Smji^hies (1858), 28 
X. 97 ; Bastln v. Bldwell (1881). 18 Ch. D. 238. 

647. Employment of female cook & Steward- 
Employment of wife of master.]-^THE Jane & 
Matilda (1823), 1 Hag. Adm. 187 ; 100 E. R. 67. 
Annotaiion$ : — Held. R. v. City of London Court Judge & 
S.S. Michigan (1890). 25 Q. B. D. 339 ; Ex p. Guineas, A’xp. 
Murray (1926), 42 T. L. R. 766. 

648. Consideration in lieu of wages.] — The 

Harvey, No. 578, ante. 

649. Board wages — Provisions exhausted — 
Seamen providing for themselves.] — The 8an Jose 
Pbimeieo, No. 940, post. 

650. Half wages — Provision in articles-- Should 
ship winter abroad on account of ice.] — The ship’s 
articles contained a printed clause, usual in the 
Baltic trade to this effect : “ & should the ship 
or vessel winter abroad on account of the ice, the 
officera & seamen agree to accept half of the wages 
agreed upon during the time of such detention.” 
The ship went out ” seeking ” ; the ice prevented 
her from getting a cargo, but not from sailing 
without one ; she wintered abroad : — Held : the 
crew were only entitled to half wages during her 
detention. — The Hoghton (1833), 3 Hag. Adm. 
100 ; 160 B. R. 343. 

651. Wages not insurable.] — A seaman cannot 
insure his wages. — The Lady Durham (1835), 3 
Hag. Adm. 196 ; 166 E. K. 378. 

Annotation: — Cottsd. The lliby Grove (1843), 2 Wm. Rob. 


SuR-fciECT. 2 . — Time and Mode of Payment. 

See 1894 Act, ss. 127, 131, 132, 134-137, 196, 
197 ; 1906 Act, ss. 28, 37-39, 57, 60. 

652. Delay or refusal to pay— Right to double 
pay — Right of master.] — A master is entitled, 
under 17 18 Viet. c. 104, ss. 187, 191, to double 

pay for the number of days, not exceeding ten, 
during which the payment of his wages is impro- 
I)erly withheld ; but he is not so entitled, if he 
liimsolf causes the delay, by improperly keeping 
back the accounts of the slxip. 

The owner of a ship refused to pay wages due 
to a master for a voyage, unless credited with 
certain salvage money received by the master 
under an award, & kept by him for his own share ; 
the master refusing to account for a subsequent 
voyage, except on condition of a settlement for 
Uio former voyage, without reference to the salvage 


money ; — Held : the x>a*yiRcnt of wages was im- 
properly withheld, the master was entitled, 
under 17 & 18 Viet. c. 104, to ten days* double 
pay. — The Princess Helena (1861), Lush. 190 ; 
30 L. J. P. M. & A. 137 ; 8 L. T. 336 ; 1 Mar. 
L. 0. 108 ; 167 E. R. 91. 

Annotations : — Overd. The Arina (1887), 12 P. D. 118. 

Mentd. Jones v. Jones (1895), 43 W. R. 656. 

653. .] — (1) A master is not 

entitled imder Merchant Slapping Act, 1864 
(c. 104), ss. 187, 191, to the double pay for delay 
in the payment of wages recoverable by “ sea- 
men ’* under the former sect. 

(2) A master is not entitled under 43 & 44 
Viet. c. 16, 8. 4, to wages up to the final settlement 
of his claim. — The Arina (1887), 12 P. D. 118 ; 
56 L. J. P. 57 ; 57 L. T. 121 ; 35 W. R. 654 ; 0 
Asp. M. L. C. 141. 

Annotation : — GfencroRj/, Mentd. Jones v. Jones, [1^95] P. 201. 

664. Refusal “ without sufficient 

cause.*’] — Frazer v. Hatton, No. 571, ante. 

655. .] — Under Merchant Ship- 

ping Act, 1854 (c. 104), s. 187, & 43 & 44 Viet. c. 16, 
s. 4, as to the nonpayment of wages the right to 
recover ten days* double pay & wages to the time 
of final settlement is not enforceable where there 
is a bond fide question as to liability. 

I think in this case there was “ sufficient cause,** 
& “ a reasonable dispute as to liability.** It never 
could have been meant that, where there was a 
bond ft^ question as to liability, shipowners should 
be visited with the penalties prescribed by those 
statutes (Butt, J.). — The Rainbow (1885), 53 
L. T. 91 ; 6 Asp. M. L. C. 479. 

050, ,] — Where, in an action for 

master’s wages, it appears that, at the institution 
of the suit, accounts arc outstanding between 
the owners & pltf., & that the same have not been 
taken or settled, & that within two days of the 
institution of the suit the wages are paid, the 
owners have not refused to pay “ without sufficient 
cause ” within Merchant Shipping Act, 1854 
(c. 104), s. 187, & thei*efore pltf, is not entitled to 
recover ten days* double pay. — ^The Turgot 
(1886), 11 P. D. 21 ; 54 L. T. 276 : 34 W. R. 552 ; 
5 Asp. M. L. 0. 548. 

Annotations : — Bsfd. Morgan r. Castkigato S.S. Co., The 

Castlegato, [18931 A. C. 38 ; The lUpon aty. [1897] P. 

226. 

657. Right to wages until final settlement 

— ** Reasonable dispute as to llablilty.*'] — The 

Rainbow, No. 655, ante. 

658. Counterclaim in respect of 

separate cause of action.] — A counterclaim in re- 
spect of a separate cause of action, is not “ a 
reasonable dispute* as to liability ” within 43 & 44 
Viet. c. 16, 8. 4 (4). — DBLARoquE v. S.S. OxEN- 
holmeUo., Ltd. (1883), Cab. & El. 122. 

659. Right of master.] — The 

Arina, No. 053, ante. 


y»22). 69 p. L. R. 138 ; 20 Exoh. 0. U. 
33I.->CAN. 

b. Priority ,] — Soamoii’e olaiiUH for 
wagoH have priority over iiiastor’s 
wages & dlsDursementH. — T hk Ty- 
miRNiA (No. 1 ) 0887), 8 N. 8. W. L. R. 
1 ; 4 N. 8. W. W. N. 1.— AUS. 

* 11 — 7*1 Soamou’s waspos aro 
& are payable lu proforeuoo 
due upon a steamboat 
Canadian waters. — ^Mrr- 
i HKIg & DivebS (1858), 

part III. SECT. 4. SUB-SECT. 2. 

d. Delay or refusal to patp-JHohi 
wnW final settlsmml.] — The 
l^ViW the waires being due 
solely to tae wrongful act or default of 


the iiiastor :—IIcld : the pursuur was 
outitlod to wages at tlu) stlpulatod rattj 
down to “ the limo of Dual settlement, 
& “ tUo tiino of ttual sottloinent ** was 
the date of the Intorlooutor of the ot. — 
Lano V. St, Enoch Shipping (Jo., Ltd.. 
[1908] 8. 0. 103 ; 45 So. L. R. 59 ; 15 
8. L. T. 454.— SCOT, 

e. Conoiclum — Jurisdiction,] 

— M,, the master of a British ship 
of Cauadlau rector, was ooiivlcted 
boforo a stlpenmary ma^^to, for 
that ho wrongfully & unlawfully refused 
to pay R., a seaman serving on board 
sola snip, a sum of money claimed to bo 
due him for wages, further, for 
refusing to dlsohargo said R., he imng 
then entitled to his dlsohargo : — Hcm : 
i piimhing the oonviotion with costs, the 


refusal to pay It. bis wages, or to give 
him his discharge, was not a criminal 
ofFenoe, Sc the proceedings taken were 
not w'arrautod by Seamen's Act (D.), 
c. 74 ; the ship l^ing, at the time the 
proceedings wore instituted, within the 
jurisdiction of the Govt, of the British 

S ossession in w'hloh she was registered, 
tie ease was within the exception 
moutionod in suet. 20 id) & Shipping 
Act (Imp.), Part 2, was not applioah'e. 
— R. V. MKIKIJt. Ex V. Ramskt 
(1903), 36 N. S. R. 297.— CAN. 

f. Seaman left behind — Duty of 
master to deliver account of seaman*8 
effects df uxwes .] — Cable v. The 
^OOTKA (1907), 7 W. L. R, 25 ; 13 
B. 0. R. 309.-^AN. 

f. .1 — The wages to which a 

Q 2 
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Sect. 4« — Wage^: Sub-sects, 2 8, ^4.] 

660. Wages payable in foreign currency — 
Specific condition in articles — Condition not en- 
forced^ — Where in a seaman's articles it is cove- 
nanted to pay wages in dollars, sterling & not 
currency v^ue is to be assumed as intended, & 
the wages are to be paid at the rate of 4a. 2d. per 
dollar. 

Where it was alleged that there was a specific 
covenant in seaman’s articles, duly read over & 
explained to the crew, that the wages when due 
should be “ payable in United States currency 
or its equivalent ” : — Held : the ct. could not 
enforce such a condition against the seaiqen, from 
the fact of its being contrary to equity & justice, 
& an imposition upon such a class of men as 
mariners. — The Annie Sherwood (1865), 12 
L. T. 582 ; 13 W. R. 041, 965 ; 2 Mar. L. 0. 
214. 

661. Sterling value presumed.] — The 

Annie Sherwood, No. COO, ante. 

662. American dollar.] — The Nonpareil, 

No. 570, ante. 

663. Payment ** through or in presence of 
superintendent ** — Superintendent refusing to be 
present at payment — Deductions made on ground 
of forfeiture — Conviction for payment in absence of 
superintendent.] — A seaman deserted from a ship 
at a foreign port, thereby committing an offence 
imder 1894 Act, s. 221, which rendered him liable 
to forfeit his wages then due A subsequently 
earned, & to satisfy any excess of wages paid 
by the owners to a substitute at a higher rate. 
The seaman returned to the United Kingdom in 
another ship of which applt. was master. In order 
to escape a prosecution for desertion by the 
owners of the first ship, the seaman agreed to have 
deducted from the wages earned on the homeward 
voyage the extra expense which had been incurred 
by them in providing a substitute after his deser- 
tion. The superintendent of mercantile marine 
before whom the seaman was being discharged 
refused to be present at the payment of the w’ages 
on the ^und that the deduction was illegfdly 
made, ^e balance due to the seaman ^tcr 
making the deduction was paid to him by applt. 
in the absence of the superintendent. Applt. was 
summoned under 1894 Act, s. 131, for havu^ paid 
the wages otherwise than “ through or in the 
presence of the superintendent,” & was convicted ; 
— Held: the conviction was right; there is no 
power to make a deduction from a seaman's wages 
on the groimd of forfeiture after desertion, although 
with the consent of a seaman, except under an 
order of a ct. of competent jurisdiction. — K es- 
LAKE V. Board of Trade, [1903] 2 K. B. 453 ; 72 
L. J. K. B. 829 ; 89 L. T. 634 ; 07 J. P. 3ft6 ; 52 


W. R. 127 ; 19 T. L. R. 683 ; 47 Sol. Jo. 640 ; 
9 Asp. M. L. 0. 491, D,.C. 

664. Seaman left behind — Duty of master to 
deliver account of seaman’s wages — What deduc- 
tions allowable — Peductions of bonus under for- 
feiture clause.] — A seaman was engaged for a 
voyage on a British ship. The agreement provided 
for the payment of wages A: a bonus of 15 per 
cent., but there was a stipulation that in Ihe 
events of a seaman's desertion as being paid off 
abroad his bonus was to be forfeited. The seaman 
deserted abroad, A on the termination of the 
voyage the master tendered to the proper officer 
under 1906 Act, s. 28, the proper proportion of 
the seaman's wages, but no bonus : — Held : the 
stipulation for the forfeiture of the bonus w^ 
invalid, inasmuch as bonus was ” wages ” within 
1894 Act, 8. 742, A therefore the master had failed 
to comply with the requirements of 1900 Act, 
8. 28 .— Shej-ford V. Mosey, [1917] 1 K. B. 164 ; 
86 L. J. K. B. 289 ; 1 15 L. T. 085 ; 80 J. P. 403 ; 
13 Asp. M. L. C. 554, D. C. 

665. Meaning of left ** behind ” — 

Deserter.] — 1906 Act, s. 28 (1) provides that ” if 
a seaman belonging to any British ship is left 
behind out of the British Islands, the master of 
the ship shall ... as soon as may be, enter in 
the official log book a statement of the effects 
left on board by the seaman A of the amount due 
to the seaman on account of wages at the time 
when he was left behind '' Hc/d ; the words 
“ left behind *' apply not only to the case of a 
seaman who has actually been left behind in the 
port when his ship sails therefrom, but also to the 
case of a seaman who has deserted from the ship 
A as to whom, when the ship sails from the port, 
the master has no information whether he is in 
fact left there or has already joined, A sailed 
from the port in, another ship. — Oolbourne v, 
Lawrence, [1917] 2 K. B. 857 ; 87 L. J. K. B. 
219 ; 117 L. T. 000 ; 82 J. P. 0 ; 20 Cox, 0. C. 
92 ; 14 Asp. M. L. C. 108, D. C. 


Sub-sect. 3. — Loss of Right to Wages. 

A. Loss or Wreck of Ship. 

See. now, 1894 Act, ss. 157, 158 ; 1926 Act 
(c. 42), 8. 1. 

666. Whether right to wages lost.] — Anon. 
(1664), 1 Sid. 179 ; 82 E. R. 1043. 

Annotation : — Consd. The Neptune (1824), 1 Hag. Adm. 227. 

667. .] — Sailors wages not recoverable if 

ship taken or lost before the end of the voyage. — 
Hernaman V. Bawdbn (1760), 3 Burr. 1844 ; 97 
E. R. 1129. 


668 . 


-.] — Monition to show cause, granted 


seaman is entitled, imdor Navigation 
Act, 1912-'1920, 8. 132 (1) <&), are wages 
lor the period beginning on the date at 
which he was left on shore & ending 
either on his arrival at bis home poit 
or on the happening of one of the events 
mentioned In the proviso. — Bbuhn v, 
Aubtrauan Steamships Proprie- 
tary, Ltd. (1922), 31 C. L. R. 136 ; 
[19231 V. L. R. 376.— AUS. 

h. Payment of wages to disabled 
seaman .] — ^Where the master of a 
disabled seaman obtains from the 
shipping master a discharge, ho is 
bound to render to the shipping master 
the account of the wages due, but 
he mustCpay them to the seaman him- 
self, though he is unable to attend 
before the shipping master. — Pain v. 
Khebn (1878), 4 V. L. R. (L.) 73.— 
AUS. 

k. Seaman imprisoned by stranger 
for as9ayJlt.\ — ^The Imprisonment of a 


seaman by a stranger for assault docs 
not entitle him to recover wages 
during the voyage A before its tonnlna- 
tion. — The General Hewitt (1838), 
1 S. V. A. R. 186.— CAN. 

1. Agreement by master to pay at 
port other than one originally agreed 
upon — Whether binding .] — An agree- 
ment entered into by the master of a 
vessel A his crow, subsoauently to tho 
execution of the mariners contract, to 
discharge A pay them their wages at a 
port other than the one agreed upon. A 
previous to the ship's arrival at tho 
nnal port of destination, is not binding 
upon him . — Be Winscales (1858), 8 
L. C. R. 350.— CAN. 

PART 111. SECT. 4, SUB-'SECT. 8.— A. 

6361. Whether right to wages lost .] — 
Wood v. Hiqoinbotham (1846), 2 R. 
de L. 28.— CAN. 

636 ii. .] — Three of the pro- 


moters shipped on a voyage from 
Millford to Quebec, A back to London ; 
tho eight remaining promoters shipped 
at Quebec on thefr return voyage, A 
all nad signed articles accordingly. 
The ship came in ballast to QUoboc, A, 
after taking in a cargo, sailed from 
Quebec on the return voyage, A was 
wrecked in the River 8t. Lawrence A 
abandoned by tho master as a total 
loss ; — Hdd : tho seamen who shipped 
at Millford were entitled wages lor 
serviooB on the outward voyage from 
I^lford to (Quebec, A for one naif tho 
period the vessel remained at Quebec, 
notwithstanding that the outward 
voyage was made in ballast, A the sea- 
men who shlppod at Quebec, having 
abandoned, were not ontltled to olato 
wages.— The Isabella (1850), 1 8. v. 

aTr. 281.— can. 

663 Ui. .I-Thb Laurel Whalen, 

[19191 N. Z. L. R. 343.— N.2. 
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against the owner of a ship totally lost, at the 
instance of a surviving seaman, whose wages were 
unpaid. — The Stephen Whioht (1848), 12 Jur. 
732. 

669. Necessity for proof of abandonment 

of ship.] — On the wreck of a ship the seamen are 
hound by their contract to do their utmost to save 
ship & cargo ; but the seamen’s contract of service 
may be terminated either by final abandonment 
of the ship or by discharge given by the master. 
An abandonment of a ship, which is relied upon as 
operating a dissolution of the seamen’s contract, 
must be clearly proved. — The Warrior (1862), 
Lush. 470 ; 6 L. T. 133 ; 1 Mar. L. C. 204 ; 167 
E. K. 214. 

AnnotaiUma : — FoUd. The Portreath, [19231 P. 155. Befd. 

The Le Jonot (1872), L. R. 3 A. & E. 556 ; The Olympic, 

[1913] P. 92. 

570 . In whole or part.] — If a ship be lost 

in her return, seamen shall have all outward wages, 
& but half while in harbour abroad. — Anon. 
(1700), 12 Mod. llcp. 408 ; 88 E. It. 1414. 

671. .] — In a divided voyage, in 

which cargoes are successively taken in &; delivered 
at different i)orts, & freight thereby earned for 
the owners, the mariners are by tlie general law 
entitled to their wages up to the iime of arrival 
at each port of deliv^ery ; & an attempt to 

extinguish their right, in case of the loss of the 
ship on the last part of such divided voyage, by 
inserting a covenant in the ship’s articles that they 
shall not be entitled to any pai*t of their wages unless 
the ship returns to the last port of discharge, will 
not be upheld by the Ot. of Admlty. — The Juliana 
(1822), 2 Dods. 504 ; 165 E. R. 1560. 

Annolaiiona : — Reid. The Minerva (1825), 1 ITag. Adm. 347 ; 

The Hoghton (1833), 3 Hag. Adm. 100 : Jesse v. Roy (1834), 

1 CY. M. & R. 316; The Lady Durham (1835), 3 Hag. 

Adm. 196 ; The Reliance (1813), 2 Notes of Cases, 347 ; 

The Don Francisco (1861), Lush. 468 ; Button v. 

Thompson (1869), L. R. 4 C. P. 330. 

672. .] — A ship was hired by Govt. 

to take out convicts to Van Dieman’s l^and. From 
tliat place it sailed to Batavia, & on several other 
trading voyages. It sailed on the homeward 
voyage to England, & arrived safe at St. Helena, 
but was lost before arrival at the port of discharge, 
& all on board perished ; — Held : proof of these 
facts, A. of a seaman having gone on board the ship 
in England, & having been seen working on board 
at Van Dieman’s I^nd, at Batavia, afttuWards 
at St. Helena, was sufficient to go to tlie jury, as 
evidence to entitle the seaman to wages jiro raia 
for the voyage out. — H arris v, Ive (1835), 1 Har. 
& W. 238. 

673. .] — Where any portions of a 

wrecked vessel have been recovered, the mariners 
are entitled to sue against the proceeds for their 
wages, although no freight has been earned ; & 
their title is not divested by the circumstance 
that the portions of the ship have been preserved, 
were pres(?rved not by the exertions of the crew, 
but by third parties. A summary petition in a 
suit for wages, admitted on behalf of the w4dow 
& administratrix of a deceased seaman, the whole 
of the crew, with the exception of one man, having 
been lost. — The Reliance (1843), 2 Wm. Rob. 1 19 ; 
2 Notes of Cases, 347 ; 7 J ur. 642 ; 166E. R. 700 ; 
8 \ d ) nom . The Amjance, 10 L. T. 913. 

674. Destruction of ship to escape 

enemy.] — Bennet v. Buggin (1706), Burrell, 25 ; 
167 E. R. 464. 


676. Wages until time of loss.] — 

Where a shi^ was lost, the administratrix of the 
captain was entitled to maintain an action for wages 
for the period of his service before the loss. — 
Hawkins v, Twizeij:. (1856), 5 E. & B. 883 ; 25 
L. J. Q. B. 160 ; 2 .Tur. N. S. 302 ; 119 E. R. 709 ; 
aid) nom , Hawkins v, Purzill, 26 L. T. O. S. 235 ; 
4 W. R. 242. 

676. What constitutes “ loss.”] 

— A British seaman on Mar. 10, 1905, signed 
articles for service on a British ship for a three 
years* voyage in certain specified latitudes includ- 
ing Japan, Manchuria, Sc Siberian ports. At that 
date a state of war existed between Russia & 
Japan. On May 18, 1905, the ship while pro- 
ceeding through the China ^a & approaching the 
Straits of Formosa was captured by a Russian 
cruiser, & was on June 2, 1905, destroyed by the 
Russians. Her crew, who had been previously 
taken on hoard another Russian ship, were sub- 
sequently sent back to London. There was no 
evidence of what the cargo of the British ship 
consisted, nor that her capture by the Russians 
was justified : — Held : the capture of the ship, 
coupled with the fact of her subsequent destruction, 
constituted a “ loss ” of the ship within 1894 Act, 
s. 158, whereby the seaman’s service was 
temiinated on .Tune 2, 1005. — Sivewright v. 
Allen, [1906] 2 K. B. 81 ; 75 L. J. K. B. 476 ; 94 
L. T. 778 ; 70 J. P. 290 ; 54 W. R. 604 ; 22 
T. L. R. 482 ; 50 Sol. Jo. 440 ; 10 Asp. M. L. C. 
251 ; 11 Com. Cas. 167, D. C. 

Annotation: — Retd. Horlock v.^Beal, (1910) 1 A. C. 486. 

577 . Scuttling of ship.] — The 

WOODHORN (1891), 92 L. T. Jo. 113. 

Annotation : — Ezpld. Sivewright v. Allen, [1906) 2 K. B. 81, 

678. Wages until ” final settlement.”] 

— The Woodhorn (1801), 92 Ij. J. Jo. 113. 
Annotation : — Ezpld. Slvc^Tight v, Allen, [1906] 2 K. B. 81. 

679. .] — Pltfs. agreed to serve 

as seamen on board defts.’ ship on a voyage from 
CardilT to Kiau C^hiu & any ports within certain 
limits & home again. At this time war had 
broken out between Russia & .lapan. Pltfs. 
subsequently discovered that the ship was engaged 
in carrying contraband of war for Russia. When 
in the Far East on a voyage to Saigon, a i>ort 
witliin the above limits, she was destroyed by an 
explosion. Pltfs. were rescued & were sent liomo 
to (’ardiff as distressed seamen, & at Cardiff they 
signed a conditional I'elease without prejudice to 
their claim for damages Sc wages. Pltfs. claimed 
wages down to the time of “ final settlement ” & 
damages for tlie loss of their kit & for the hard- 
ships suffei'ed. Defts. contended that pltfs. were 
only entitled to wages down to the date of the 
destruction of the ship, Sc were not entitled to 
damages. The judge held that they were entitled 
to damages for the loss of their kit Sc for the hawi- 
ship suffered. Upon appeal upon the question 
of wages ; — Held : there had been a “ loss ” of the 
ship within the meaning of s. 158, when she was 
destroyed, Sc that the pltfs. were only entitled to 
wages down to that date. — Collins v. Simpson 
S.S. Co. (1907), 24 T. L. R. 178, C. A. 

680. Collision — Ship ceasing to be In 

seaworthy condition.] — Pltfs., two members of the 
crew of a steamship, subscribed their names to 
articles of agreement by which they undertook 
to serve on board the ship, in the capacities Sc at 


whole or pari — Wag 
of ZOM. ]~SlMPSON V. I)EV] 
^^(1877), 17 N. B. R. (1P.&3.)31 

®78 i. Wages until “ fin 

— M'Laoan V. Cluni 
(1848). 10 Dunl. <Ot. of Seas.) 847 ; ‘J 


So. Jur, 296.— SOOT. 

m, Destruction of ship 

by fire.]— Whero pltf. was engaged by 
defts. for “ the season,” t.«., from 
May till Nov., as master to manage the 
steamer IF. for $1,000, Sc he continued 
BO employed imtll Sept., when the 


steamer was burnt : — Hdd : pltf. was 
not entitled to more than the pro* 
portionato share of tho salary agreed 
upon, for the oontraot was subject to 
the continued existence of tho vessel. 
Sc performance was excused by its 
destruction without the default of 



230 


Shipping and Navigation. 


Sect, 4. — Wages: Svb^aect 3, B* <Sc C.] 

the wages therein mentioned, on a voyage from 
Southampton to New York, &/or, if required, 
to any port within the North Atlantic & Soutli 
Atlantic Oceans, trading as may be required, 
until the ship returns to a final port of discharge 
in the United Kingdom for any period not exceed- 
ing twelve months, & should the vessel put back 
into port through accident, the crew to be trans- 
ferred to any other vessel belonging to the same 
owners taking the place of the vessel named. On 
the same day that the vessel left Southampton 
for New York she came into collision with another 
vessel, & was so seriously damaged in the hull that 
she was obliged to come to anchor, & the next day 
to return, under her own steam, to Southampton, 
where the crew, including pltfs., were discharged 
with three days’ pay, & her passenger & free board 
certificates having been, on demand, returned to 
the Board of Trade, the vessel was sufficiently 
patched up to enable her to proceed to Belf^, 
where she could be repaired, &, at the end of nine 
weeks, she received back the above-mentioned 
certificates enabling her to ])roceed to sea on the 
voyage from Southampton to New York. Pltfs. 
under 1894 Act, s. 162, claimed, in addition to the 
three days’ wages earned by them, a further sum 
of one month’s wages by way of compensation for 
the damage caused to them by being discharged 
otherwise than in accordance with the terms of 
the agreement, without fault on vheir part, & 
without their consent : — Held : in the circum- 
stances, by reason of the injury sustained by the 
vessel in the collision, she Imd ceased to be in a 
seaworthy condition to continue the adventure, 
so that, in respect of the voyage agreed upon, 
the case fell within the words of the 1894 Act, 
8. 158, namely, that “by reason of the wreck 
... of the ship *’ the service of pltfs. had 
terminated befoi’e the date contemplated by the 
agreement, &, there pltfs. had been properly dis- 
charged with three days' pay. — I’hr Olympic, 
[1913] P. 92 ; 82 lu J. P. 41 ; 108 U T. 592 ; 29 
T. L. R. 335 ; 12 Asp. M. L. C. 318 ; md) nom. 
Phaser & Weller v. Oceanic Steam Naviga- 
tion Co. (No. 2), 67 Sol. .7o. 388, C. A. 

Annotaiions : — Conid. Horlock v. Beal. [1016] 1 A. C. 48G ; 

The Countess (1922), 91 L. J. P. 191. 

681. What amounts to loss — Capture of ship 
canylng contraband.] — Austin Friars 8.S. Co. 
V. Strack, Same v. Strack, No. 693, post. 

682. Capture & subsequent destruction.] — 

Sivewrioht V. Allen, No. 676, ante. 

688. Destruction by explosion.] — 0oij:.in8 

V. Simpson S.S. Co., No. 679, ante. 

684. Unseaworthiness due to collision.] — 

The Olympic, No. 680, ante. 

686. Detention of ship In enemy port.] — 

A British ship during a voyage for which a British 
seaman had signed articles, being in a Germanport 
when war was declared between the United King- 
dom & the German Empire, was immediately 
detained, & some months later the crew were 
imprisoned. The ship was still detained & the 
crew imprisoned when this action for an allotment 
of wages was commenced: — Held: (1) the 
detention of the ship did not constitute “ the loss 
of the ship*' within 1894 Act, s. 158; (2) the 
seaman ceased to be entitled to his wages as soon 
as the further performance of the contract became 
impossible ; (3) (Ix)rd Atkinson, Lord Shaw of 


Dumfebline, & liORD Wrbnbury), the further 
performance of the contract had become impossible 
from the date of the detention of the shijp ; (4) IjORD 
IjOREBURN), from the date of the imprisonment of 
the crew. — H orlqck v. Beal, [1916] 1 A. C. 486 ; 
86 L. J. K. B. 602 ; 114 L. T. 193 ; 32 T. L. B. 
261 ; 60 Sol. Jo. 230 ; 13 Asp. M. L. C. 260 ; 21 
Com. Cas. 201, H. L. ; revag. S. C. sub nom. Beal 
V. Horlock, [1916] 3 K. B. 627, C. A. 

AnnotaUons .---Aa to (2) 

Heodoan Petroleum Products Co., [1916) 2 A. C. S91 , 
Soottlsh Navlsatlon Co. v. Souter, Admiral Shlppimr Co. 
t*. Weldnor, ifopkins. [1917] 1 K. B. 222 ; Brownl^ v. 
Oumlln Valley ColUenos, [1926] 1 K. B. 622. As <o 
(S) Rsfd. Bank Line v. C^pel, [1919] A. C. 435. OenerMy, 
Reid. Blackburn Bobbin Co. v, Allen, [19181 2 K. B. 467 ; 
Ertel Bieber v. Klo Tlnto Co., Dynamit Act. v. Same, 
Verelnlste Kbnlgs & Laurahtitte Act. v. Same, (1918) A. C. 
260 ; Naylor, Beneon v. Krainlsche Industrie Oesollscbait, 
[1918] 1 K. B. 331 ; lie Compt-oir Commerlcal Anversols 
& Power, [1920] 1 K. B. 868 ; Larrinaga v. Soc. Franep- 
Americaine Des Phosphates De Medulla G922), 38 
T. L. lU 789 : Hlril Mulji v. Cheong Yuc S.S. Co.. [1926J 
A. C. 497. Hentd. Daimler Co. v. Continental Tyre & 
Rubber Co. (Great Britain), [19161 2 A. C 307 ; Lol^ii 
Gas Co. V. Leiston-cum-Sizewdl U. C., K. B. 428 , 

MetropoUtan Water Board u. Dick, Kerr, [1918] A. O. j 
IMed Kmpp Akt. v. Orconera Iron Ore OJo* G9BJ), 88 
L. J. Ch. 304 ; Scliostall v. Johnson (1019), 36 T. L. Jl. 7.». 

B. Capture. 

686. Whether right to wages lost.]— H ern aman 
V. Bawden, No. 667, ante. . , , , 

087, In whole or part.] — If a ship is freighted 

out & home, & captured on her homeward bound 
voyage, the mariners shall be paid for the outward 
voyage, & for half the time they stayed at the port 
of delivery. — A non. (1700), 1 Jjd. Raym. 739 ; 91 
E. B. 1394. 

088, .I — Chandler v. Meade (1706), 

cited in 2 Ld. Raym. at p. 1211 ; 92 E. R. 30(), 
N. P. 

Annotation : — Consd. Beale v, Thompson (1803), 3 Bos. & P. 
405. 

089. Detention by foreign govern- 

ment.] — P ratt v. Cuff (1798), cited in 4 East, at 
p. 43 ; 102 E. R. 746, N. P. 

AnnotaHons :—C0Tad. Beale v. Thompson (1804), 4 East, 
^sJ^THori^ V. Beal, 1191«1 1 A. O. 48f MenM. 
Browning v. Cminlln Valley Collieries, [1926] 1 K. B. 
522. 

090. .] — A seaman, detained in 

Russia under the late embargo, in 1800, who is 

E ermitted by the captain to return, & serve on 
oard upon being taken off the embargo, is entitled 
to wages, during the time he was on shore & absent 
from the ship by force thereof his contract being 
for the voyage, & to do his best endeavour for the 
ship, & not to neglect or to refuse to do his duty by 
day or night, nor go out of the ship on board any 
other vessel, nor be on shore under any pre- 
tence without leave, under the penalties of 2 Geo. 
2, c. 36, & 37 Geo. 3, c. 73 ; & twenty-four hours’ 
absence, without leave, to bo deemed a total 
desertion. 

Capture, even hostile, does not defeat the right 
to wages, where the captors, instead of prooeedlng 
to condemnation, release the ship, & thereby pro- 
nounce that that act is not a valid seizure. — ^B ealb 
V. Thompson (1804), 4 East, 646 ; 1 Smith, K. B. 
144 ; 102 B. R. 940 ; affd. sub nom. Thomson v. 
Beale (1813), 1 Dow. 299, H. L. 

AnnoUxlians: — Oonid. The Florence (1852), 19 L. T. 0. S« 
3W. Apld. MelvlUe v. De Wolf (1866), 4 E. & B. 844. 
Oonifd. Button u. Thompson (1869), L. 11, 4 0. P. 330. 
Diftd. Horiook v. Beal, [1916] 1 A. C. 486. B«M.^DoW' 
thwaite V. Tlbbut (1816), 5 M. & 8. 76 ; Brown v. Milner 


defts. — E lus V. Midland Ht. Co. 
(1882), 7 A R. 464.~-OAN. 

n. Members of crew left on 

itiand for seal fUbery purposes-^ ffybse- 


Queni loss of ^ip — Stranded crew taken 
off by paeaina tmp — B^ht towages for 
whole period .] — GuTHBio v. Muntinoh 
( 1829), 1 Mon. 398.'H8. AP. 


0 . What amounts to loss — Injury 
sustained suffloienay serious to necessi- 
tote substantm Thb 

Whalxn, [19191 N. E. L. R. 348.— K.*. 
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a817), T Taunt. 310 ; The Ohleltaln (1863), Brown, ft 
Lmih. 104 : Tho Olympic, [1913] P. 02. Hentd. OuckBon 
V, Btones (1858), 1 B. &; E. 248 ; Browning v, Cmmlin 
Valley Collieries [1926] 1 K. D. 522. 


691. .] — Johnson v , Brode- 

rick (1804), 4 East, 56fi ; 1 Smith, K. B. 153 ; 102 
B. R. 947. 

692. .] — IIoRLocK v. Beal, 

No. 686 , ante, 

698. Neutral ship carrying contra- 

band.] — A British seaman signed an agreement to 
serve on a British ship on an ordinary trading 
voyage to the East, & between ports in the East, 
to end at a final port of discharge in the United 
Kingdom. Whilst the ship was in the East war 
was declared between Russia & Japan, & the ship 
whilst carrying a cargo of contraband of war was 
captured by one of the belligerents &> confiscated 
by a prize ct. The master knew, but the crew did 
not know, that the ship was carrying contraband. 
The eyew were sent back to London, & suffered 
hardships on the journey : — Held : as the ship- 
owners had broken the agreement by altering the 
character of the voyage, the service of the seamen 
was not terminated “ by reason of the loss of the 
vessel ” within 1894 Act, s. 158, when the ship was 
captured, & he was entitled to recover his wages 
up to the date of his arrival in London, & 
damages for breach of the agreement. — ^Austin 
Friars S.S. Oo. v, Strack, Same v. Stracic, 
(1905] 2 K. B. 315 ; 74 L. .T. K. B. 683 ; 93 L. T. 
109 ; 53 W. R. 601 ; 21 T. L. R. 556 ; 49 Sol. Jo. 
.587 ; 10 Asp, M. L. 0. 70, 13. C. ; on appeal, [1900] 
2 K. B. 499, C. A. 

Annotations : — Apld. Lloyd v. Sheen (1905), 93 L. T. 174 ; 
Sibery t). Connelly (1905), 94 L. T. 198. Consd. Slve- 
wright V, Allen. [1900] 2 K. H, 81. Reid. Caine t>. 
Palace Steam Shipping Co., [19071 I K. 670 ; 11. v. 
Wcfltmlnstcr Assnit. Com., Jl. v. Iwllngton Assmt. Com., 
[19171 2 K. B. 21.5. Mentd. Drowning r. Crumlin Vailey 
CoUicrios, [192CJ 1 K, B. 622. 

094 , Subsequent recapture.] — (1) If a 

ship is captured in the course of her voyage, & 
is afterwards recaptured & arrives at her poit of 
destination, the sailors are entitled to their wages. 

(2) If a foreign seaman, captured on board an 
English ship, entei*s into the service of tho enemy, 
tliougli the ^ip is afterwards recaptured & com- 
pletes her voyage, ho shall not be entitled to 
wages.— B ergstrom v . MiiJr.s (1799), 3 Esp. 36; 
170 E. R. 529, N. P. 

Annotation: — As to (1) Consd. Bealo ». Thompson (1804), 
4 East, 510. 

695. .]— The Friends (1801), 4 Oh. 

Rob. 143; 165 E. R. ,56.5. 

Ai^tations :~CouaA. Ilorlook v. Beal, [19161 1 A. C. 186. 
Reid. Beale r. Thompson (1804). 4 East, 540. 

696. Subsequent release by captors.] — 

Johnson v. Broderick (1804), 4 East, ,566; 1 
Smith, K. B. 153 ; 102 E. R. 947. 

697. .] — On a count for work & 

labour : — Held : a seaman might recover for wages 
during a hostile embargo in a foreign port, while he 
was imprisoned on shore, on proof that the crew 


were restored to the ship, & that she completed 
the voyage & earned freight, without producing 
the order by i;dhich the embai^o was taken off. — 
Delamainer V, WiNTEEiNOHAM (1815), 4 Camp. 
186 ; 171 E. R. GO, N. P. 

Annotations : — CouBd. Horlock v. Beal, [19161 1 A. ^ 486. 
Reid. The Chieftain (1863), Brown. & Lush. 104. Mo&td. 
Browning r. Crumlin Valley Collieries. [19261 1 K. B. 522. 


C. Desertion, 

See 1894 Act, ss. 221, 225, 376. 

What amounts to desertion .] — See Sect. 10, sub- 
sect. 8, B. (c) i., post. 

698. Whether right to wages lost.] — If a 

mariner or ship carpenter run away, he loses his 
wages due. — Anon. (1672), 1 Mod. Rep. 93 ; 1 
Vent. 146 ; 86 E. R. 758. 

699. In whole or part.] — Anon. (1701), 

1 Ld. Raym. 639 ; 12 Mod. Rep. 442 ; 91 E. R. 
1328. 

Annotations: — Consd. Jesse v. Hay (1834), I Or. M, Sc 11. 

316. Reid. The Juliana (1822), 2 Dods. 504. 

700. Seaman compelled to quit ship — 

— Ill-treatment.] — If a master of a ship by i^uman 
treatment compels a sailor to quit a ship, it is not 
such a deseiiion as shall amount to a forfeiture of 
his claim for his wages for the voyage performed. — 
LIMIJV.ND V. Stephens (1801), 3 Esp. 269; 170 
E. R. 611, N. P. 

701. Seaman quitting ship after 

reaching port — Before ship moored.]— A seaman 
who quits his ship after her arrival in port, but 
before she is moored, does not thereby subjcHit 
himself to the forfeiture of his whole wages under 
the 2 Geo. 2, c. 36, s. 3.— Prontinb v. Frost 
(1802), 3 Bos. & P. 302 ; 127 E. R. 167. 

Annotation ; —Consd. The Baltic Merchant (1809), Edw. 80. 

702. Before arrival at particular 

dock.] — Her port is not the Pori of London, 
generally, but of that particular portion of it 
which is expressly & exclusively appropriated for 
the reception of West India ships. It is therefore 
a deseiiion during the voyage which . . . works a 
forfeiture of tlie whole wages (Sir William Scott). 
— The Baltic MERaiANT (1809), Edw. 86; 165 
E. R. 1041. 

703. Before cargo discharged.] — 

The Test (No. 1) (1836), 3 Hag. Adm. 305 ; 166 
E. It. 418. 

794 , .] — Deseriion of a 

ship by a seaman, to work a total forfeiture of 
wages, under 5 & 6 Will. 4, c. 19, s. 9, must happen 
before the arrival of the ship in port. Quitting 
the ship after that time, & hefore tlio dischai*ge 
of her cargo, is punished by a forfeiture of one 
month’s pay only. — M‘Donald v. Joplino (1838), 
4 M. & W. 285 ; 1 Horn & H. 271 ; 7 L. J. Ex. 
220 ; 6 L. T. 371 ; 2 Jur. 790 ; 150 E. R. 1437. 
Annotation Tho Two Sisters (1843), 2 Wm. Rob. 

125. 

795 . Failure of master to supply 

provisions.] — The Castilia, No. 587, ante. 


PART III. SECT. 4, SUB-SECT. 8.— O. 

698 1. Whether right to wages losl.l — 
Both under tho general maritime law 
& under tho Merchant Shipping Act 
desertion of a ship hi ^e course of tho 
voyage offeotfi a forfeiture of wages. — 
THB \^8HINQTON IRVINO (18W), 13 
CAN * J * S. V. A. R. 07.— 

698 II. -- — .j — Beaman was em- 
for four months from July 4 at 
•160 a month. On Oct. 25. he loft 
juider riroumstanoes held to oe deser- 
* notwithstanding that 
uearly oompleted bis contract, 
the ot, WM bound to give efleot to the 
law that his wages were forfeited from 


)ot. 4, tho date of ooniraenoeniont of 
is last month’s service,— OSTROw r. 
?HK Mivako, [19241 2 p. L. R, 200 ; 
19241 Exoh. 0. R. 86; [1924] 1 

V. W. R. 1098 ; 34 B. O. R. 4.— CAN. 

793 j, In whole or part — Sea- 

wm quitting ship after reach^ 
lefore cargo dwchoffiwd.] — The oWef 
[lato of a vessel. Bubflequentiy to her 
►el^ moored In iho port of dlsohai^, 


)tum & complete his duty, refused to 
0 bo:— H eJa: he had deserted the 
lip within Merchant Shtpplxig. Act, 
854, s. 243, & rendered hlnvielr liable 


to a forfeiture of the entire or part of 
hlH wages.— T hr Poutuna (1872), 
0 I. lu T. 48.— m. 

p. Seaman quitting ship 

contrary to matAer*8 orders — Subslt- 
tiUe eng(tged for lofoer wages.] — Pltf., 
cook Sc steward on deft, ship, left the 
ship contrary to tho master’s orders. 
Upon pltf. leaving, the master hired 
another cook for loss money than was 
given pltf. : — Held : notwithstanding 
that pltf. WM not jnsUfled In leaving 
tho vessel by roMon of tho master’s 
oonduot, the owners having lost nothing 
by reason of his refusal to oontinne the 
voyage, but on the contrary having 
proflteu by his so doing, pltf. was 
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Sect 4. — Wages: Stib^sed, 3, C,y D* ^ E,] 

706. Seaman absent without leave — 

Waiver of forfeiture by master.] — ^Where it is pro- 
vided by a ship’s articles, that any of the crew who 
shall abi^nt themselves from the ship without leave 
shall forfeit their wages if, after one of the crew 
has so absented himself, the master receives him 
back amn & allows him to work like the others, 
the forfeiture is waived, & the wages are recover- 
able. — ^Miller v, Brant (1811), 2 Camp. 590 ; 170 
E. R. 1262, N. P. 

707. Seaman absent with leave — 

Neglect or refusal to return on expiry of leave.] — 

Forfeiture of wages incurred by a mariner, who 
neglects or refuses to rotum to his ship, when 
demanded by the master, although previously 
absent with leave. — The Bulmer (1823), 1 
Hag. Adm. 163 ; 166 E. R. 69. 

708. .] — A sailor’s wages 

& expenses pronounced for : as getting drunk on 
shore, at Dominica, & not returning on board 
immediately leave of absence expires, liis clothes & 
other property being on board, is not an act of 
desertion working a forfeiture of wages ; & is 
amply punished by seventy-five days’ imprison- 
ment in the island, when the man was willing to 
return to his ship. — The Eauno Grove (1826), 
2 Hag. Adm. 16 ; 166 E. R. 160. 

709. Seaman quitting ship in con- 

sequence of alteration of voyage — Insertion of words 
“or elsewhere.”] — The Eliza (-823), 1 Hag. 
Adm. 182 ; 166 E. R. 65. 

Annotations: — Coiisd. The British Trade, [1924] P. 104. 

Reid. The Cambrldcre (1828), 2 Hag:. Adm. 243. 

710. .] — The King Whxiam 

(1844), 2 Wm. Rob. 231 ; 2 L. T. O. S. 374 ; 8 
Jut. 87; 166 E. R. 741. 

711. Seaman quitting ship by order 

of mate — Disobedience of master’s order to return.] 

— ^A mariner, having at Jamaica quitted the ship 
by order of the mate, applied to the master, who 
was on shore, for his discharge. The master 
refused, & ordered him to return to his duty. 
The mariner, however, engaged in another ship. 
Such conduct is desertion, working a forfeiture of 
wages. 

It is manifestly of the greatest importance to 
the trade of this country that the duties for which 
mariners contract should be substantially per- 
formed, & not be rashly or wantonly abandoned ; 
at the same time, it is the duty of the ct. to protect 
mariners from oppression or injustice, & even 
from the effect of error leading to acts that might 
not be strictly justifiable, if they should appear to 
have been occasioned by unjust provocation or 
violent conduct on the part of those in command 
(Sir Christopher Robinson). — The Jupiter 
(1829), 2 Hag. Adm. 221 ; 166 E. R. 225, 

712. Seaman quitting ship before 

reaching port.] — M‘Donald v. Joplino, No. 704, 
ante, 

718. Port too full to enter.] — 

The Pearl (1804), 5 Ch. Rob. 224 ; 166 E. R. 
756. 

714. Seaman sent home as witness.] 

— Cross v. Hyne, No. 919, post 

Compare No. 751, post. 


715. Stipulation for forfeiture in- 

valid.] — SiiELPORD V, Mosey, No. 664, ante, 

716. Entry Into service of enemy after 

capture.]— Bergstrom v. Muxs, No. 694, anie. 

717. Evidence of desertion — Certificate of consul 
abroad.] — A seanian having remained ashore all 
night at a foreign port, the master went to the 
consul without any notice to the seaman & obtained 
his certificate, with an indorsement thereon that 
the spaman l^d deserted. In a summary pro- 
ceeding before justices in this country by the 
seaman to recover his wages, the consul’s certificate 
was held not to be conclusive evidence of the fact 
of desertion. — Lewis v, Jewhurst (1866), 16 
L. T. 275 ; 31 J. P. 38 ; 2 Mar. L. C. 489. 

718. Wages forfeited for desertion — Payment 
Into Exchequer — Deductions allowable — 1804 Act, 
s. 232.] — In taking the accounts in an action in 
rem, in a county ct., for wages & disbursements, the 
master was allowed to deduct, as against the 
Exchequer, from wages forfeited by desertion, 
the sum of £116 for clothing supplied to the 
seamen, prior to their desertion, out of the slop 
chest kept by the master with the knowledge of 
the owners. He was also allowed to retain a sum 
of £45, being the total of three gratuities paid 
by consignees of cargo to liim, & not credited 
to the ship. On appeal by the owners :—-Hcld : 
(1) the “ wages forfeited for desertion,” which are 
to be paid into the Exchequer under above sect., 
are tlie wages due after all proper deductions have 
been made, in which deductions may be included 
the price of stores supplied by the master to the 
seamen by way of advance of wages, with the 
knowledge of the owners; &, (2) the master 
was entitled to retain sums given to him by 
consignees by way of gratuity for the efficient 
manner in which he had supeidntended the dis- 
charge of cargoes. — The Parkdale. [1897] P. 53 ; 
66 L. J. P. 10 ; 76 L. T. 597 ; 45 W. R. 368 ; 13 
T. L. R. 82 ; 8 Asp. M. L. 0. 211. 

719. Expenses caused by desertion — Right of 
master to reimbursement — Excess of wages paid 
to substitutes.] — Keslake r. Board op Trade, 
No. 663, ante, 

720. .] — On the arrival of 

a ship, in the course of a voyage, at San Francisco 
sixteen members of tlie crew deserted. The ship 
remained at that port for rather more than five 
months, being used there as a coal hulk. At the 
end of that period sixteen seamen were engaged as 
substitutes for the deserters at a higher rate of 
pay, & the ship sailed on her homeward voyage to 
the United Kingdom. The amount saved in the 
wages of the deserters during the period the ship 
was at San Francisco exceeded the amount of the 
excess of wages paid to the substitutes : — Held : 
(1 ) the amount so saved could not be set off against 
the excess of wages, & the master was entitled 
to be reimbursed out of the forfeited wages the 
excess of wages paid to the substitutes. 

During the stay of a ship at Melbourne several 
members of her crew deserted on variouif dates. 
In consequence of the difficulty in obtaining 
substitutes for the deserters the ship was detained 
at the port one day longer than would otherwise 
have been the case. The master claimed to be 


entitled to recover his wages. — Shaw 
V. Thx Fieldwooi) (1922), 08 D. L. K. 
899 ; 21 Exoh. O. R. 324.— CAN. 

o. Contract to serve for season as 
ftsherman on shares — QuUting ship after 
one voyage — to share of proceeds of 
that voyage,] — Pltf. shipped as a ftshor- 
znan for the present nshlng season 
upon a schooner of which deft, was 
master Sc part owner. The schooner 


left port & returned Sc landed her catch 
Sc then refitted for another tiip. On 
the second trip pltf. left the vessel : — 
Held : the words ** fishing season ** 
Sc “ voyage *’ were not to be taken in 
the same sense, but it was contem- 
plated that there might he more than 
one fishing voyage in a season, Sc pltf., 
by leaving the vessel before the end of 
the season, did not forfeit bis share of 


the proceeds of the voyage then termi- 
nated. — WENTZBLL V. WINAOHT (1907), 
41 N. S. R. 406 ; 3 E. L. R. 94.— CAN. 

r. CorUract for service on whaling 
voyage for certain sum per morUh “ cf 
lay ** — Forfeiture of bonus on leaving 
ship before termination of season — 
wither “ lay ** subject to forfeiture .) — 
A sailor, who engagea on a whaling 
voyage & is to receive a oertaln sum 
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reimbursed out of the wages of the deserters the 
sum of £16, representing one day’s expenses for 
w^es & keep of the crew A; coal consumed on the 
ship : — Held : (2) this expenditure was not an 
expense caused by the desertions. — Deacon v. 
QUAYLE, Neate V, WiLSON, [1912] 1 K. B. 445 ; 
81 L. J. K. B. 409 ; 106 L. T. 269 ; 76 JT. P. 79 ; 
12 Asp. M. L. C. 125, D. C. 

Annotaticm: — Reid. Colboume u. Lawrence, 119171 2 K. B. 

857. 

721. Fine on master through deserter 

being prohibited immigrant.] — A ship in the 
course of a voyage arrived at Brisbane, at which 
port a Chinaman, who was a member of the 
crew, deserted. In respect of this desertion the 
master of the ship was fined £100 by a ct. of 
summary jurisdiction at Brisbane under an Act of 
the Commonwealth of Australia which imposed 
that penalty upon the master of any ship from 
which a prohibited immigrant, as the Chinaman 
was, entered the Commonwealth : — Held : the 
fine of £100 was not “ an expense ” caused to the 
master of the ship by the absence of the seaman 
due to desertion within 1906 Act, s. 28 (1) (6), 
A the master was, therefore, not entitled to be reim- 
bursed out of the wages of the seaman. — II alliday 
V. Taffs, [1911] 1 K. B. 594; 80 L. J. K. B. 388 ; 
104 L. T. 188 ; 75 J. P. 165 ; 27 T. L. R. 186; 11 
Asp. M. L. C. 574, D. C. 

dnnoiaiion : — Refd. Deacon v. Quayle, Neate v. Wilson, 

11912] 1 K. B. 445. 

722. Expenses for detention of ship.] 

— Deacon v. Quayle, Neate v. Wilson, No. 
720, ante, 

723. Liability to forfeiture criminal in nature 
— Not subject of compromise — Between masters, 
owners or crew.] — Kksiake v. Boaud of Tkade, 
No. 663, 

D, Imuhordinniion, 

See 1894 Act, ss. 225, 376. 

724-. Whether right to wages lost.] — Semblc : 
a regulation in the seamen’s aiticles of a merchant 
ship, that “ every seaman committed to custody 
for the preservation of good oi'der, shall forfeit 
his wages, together with everytliing belonging to 
him on board the sliip, “ is in point of law a good 
A proper regulation. — Rk^e r. Haylett (1828), 
3 0. A P. 534 ; 172 E. R. 535, N. P. 

725. In whole or part — Wages subsequent 

to insubordinate act.] — The Susan (1829), 2 Hag. 
Adm. 229, n. ; 166 E. R. 228. 

726. Single act of insubordination.] — 

The Biake (1839), 1 Wm. Rob. 73 ; 10 L. T. 913 ; 
166 E. R. 500. 

727. Wages subsequent to dismissal.] 

— The Marina, No. 898, post. 

728. Conduct tending to mutiny.]— (1) 111 

umge is an undefined term depending much upon 
the opinion of the person who uses it ; A the 
provocation A relation of the parties. Ilolding of 
fists to strike a captain, is so near an act of mutiny, 
that the master may quell it by striking the first 
blow. 

(2) Sernble : a chief mate, who, unknown to the 
Blaster, signs A is active in getting signed, a docu- 
ment tending to mutiny, incurs a forfeiture of 
wages. 

^e maintenance of order discipline, A the 
authority of the commanding officer on board, are 


essential to the safety of navigation, A the great 
commercial interests of the country (Sm John 
Nicholl). — Tiie^Lima (1837), 3 Hag. Adm. 346 ; 
166 E. R. 434. 

720. Refusal to navigate ship — Character 

of voyage changed.] — The Countess of Har- 
COUBT, No. 591, ante. 

730. Condonation.] — The Test (No. 

2) (1836), 3 Hag. Adm. 307 ; 166 E. R. 419. 

731. .] — Renno V. Bennett, No. 884, 

post. 

Insubordination generally.] — See Nos. 893-900, 
post 

E. Drunkenness. 

732. Whether incurring forfeiture — Occasional 
intemperance.] — Forfeiture of wages is not incurred 
by occasional intemperance. — T he New Phosnix 
( 1824), 1 Hag. Adm. 198 ; 166 E. R. 71. 

733. Circumstances of case con- 

sidered.] — Occasional acts of drunkenness, not 
more than usual with sailors, A latterly, when 
more frequent arising from the undue force given 
by bodily disease to the moderate use of strong 
liquors will not enure to the forfeiture of a 
steward’s wages. — T he Lady Campbell (1820), 
2 Hag. Adm. 5 ; 166 E. R. 146. 

dnnotation Refd. The Macleod (1880), 5 P. D. 254. 

734. Causing loss of ship’s property.] 

— (1) The master of c'l ship does not forfeit his 
wages by occasional drunkenness ; nor by mere 
eri*ors of judgment in the performance of his 
duty. 

(2) Sernble : the loss of the ship’s boat A other 
property ascribed to the master’s drunkenness 
would work a forfeiture of his wages pro ianio. — 
The Atlantic (1862), Lush. 566 ; 7 L. T. 647 ; 
9 Jur. N. S. 183 ; 11 \V. R. 188 ; 1 Mar. L. C. 
274 ; 167 E. R. 257. 

Annotation: — As to (1) Refd. The Roebuck (1874), 31 L. T. 

274. 

735. Unaccompanied with neglect of 

duty.] — ( 1 ) Occasional drunkenness in poH on 
the part of the master of a vessel will not, if un- 
accompanied with neglect of duty, work a for- 
feiture of wages. Sernble : constant drunken- 
ness on the pai-t of a master, whether there be proof 
of neglect of duty or not-, ^vill work a forfeiture 
of either the whole or part of his wages, according 
to circumstances. 

(2) Where a master receives express ordei*s 
from his owners as to tlie voyages which he is to 
make A the poris t-o which he is to take the ship, 
A those orders are given under A with a view to 
a state of circumstances out of which danger 
might arise to the sliip, A which are known to 
A discussed by the master A owner at the time 
when they are given, the master is not justified, 
out of an alleged apprehension of that danger, 
in taking the sliip on other voyages A to other 
ports ; A if he does so take the ship, he will not be 
entitled to recover his wages for tlie time during 
which she is engaged against the owners’ orders, 
even if the voyages are for the owners’ benefit. 

(3) A master’s wages may be forfeited by 
desertion, but there can be no absolute desertion 
of his ship working a forfeiture of the whole of 
hie wages if there be an animus reveriendi upon 
the part of the master. 


“ A lay,** may include i 
under ** £|jo lay in 
afifalnst the ship ; 1 
duo is not Bubleot to forfeit! 
^der a clause In the articles providi 
lor the forfeiture of a ** bonus 
tne seaman loaves his employm< 


before the flnal tcrminatlou of the 
whaling season. — F akreut^ v. The 
White (1917), 20 B. C. R. 576.— CAN. 

PART III. SECT. 4, SUB-SECT. 3.— D. 

724 i. Whether right to nxtgea lost .] — 
When tlie master of a vessel by his 


wilful disobedience of the direct & 
positive orders of the owners causes the 
vessel to bo driven ashore, he forfeits 
all right to wages. — T he Huron 
(1886), 6 0. L. T. 127.— CAN. 


724 II. .]— McKbllar v. Mc- 

Kellau (18.52), 1 W. R. 484.— SCOT. 
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Sed. 4 . — Wages t Sxtb-aeci. 3, E. dk F. : aub-sect. 4.] 

(4) Where a master quits his ship & remaiiis 
away for such a time & under such circumstances 
as lead his owner reasonably to suppose that ho 
has no intention of returning, the owners will be 
justified in removing the vessel from the place 
where it is left, & appointing another master; 
A; the original master will not be entitled to 
recover his wages for any period after the time 
when he so quitted the ship. — The Roebuck 
(1874), 31 L. T. 274 ; 2 Asp. M. L. C. 387. 
Af^taiion >—Aa to (1) Befd. The Macleod (1880), 5 P. D. 

736. Habitual Intemperance.] — (1) Though 

under the principle, that freight is the mother 
of wages, mariners lose their wages by an inter- 
ruption of the voyage from accident, the 
condemnation of the vessel for illegal trading on 
the part of the master, to which the mariners are 
not parties, does not work a forfeiture of wages, 
nor oven bar the mariners of their action against 
the owners ; & charges of disobedience, neglect 
of duty, of intoxication & mutiny, not being 
established, wages pronounced for. 

(2) In a suit for wages, a logbook, not pleaded 
but asserted to be in the mariner’s hand-writing, 
allowed to be brought in by the owners. 

(3) A single instance of intemperance does not 
work a forreiture of wages ; it must be a habit 
to produce that effect. — The Ma.lta (1828), 2 
Hag. Adm. 158 ; 160 E. R. 202. 

Annotation : — OeneraUv, field. The City of Manchester (1879), 
5 P. D. 3. 

787 . j — The Atlantic, No. 734, ante. 

7W. .] — ^A shipmaster who has been 

habitually drunk during his employment cannot 
maintain an action for his wages. — T he Macleod 
(1880), 5 P. D. 254 ; 50 L. J. P. 0 ; 29 W. R. 
340. 

739 . Forfeiture of whole or part.] — 

The Roebuck, No. 735, ante, 

740. Single Instance of intemperance.] — 

The Malta, No. 730, ante. 

F. Other Cases. 

741. Misconduct — Induced by treatment of 
master.] — If a seaman’s claim for wages is re- 
sisted, on the ground that he would not do his 
work, which, by the ship’s articles, is to cause a 
forfeiture of wages ; it is a good answer to this 
defence, to show that the refusal to work was 
caused by the misconduct of the captain, which 
went to induce the men to incur such forfeitures. 
If seamen have incurred a forfeiture of their 
wages, &, in a time of distress, when the ship is 
agroimd, the captain call on those seamen to 
asfldst in getting her off, this is no waiver of the 
forfeitm^ ; but if the captain continues them 
in their work, after the peril is over, it is other- 
wise. 

A master of a ship is not, by his own conduct, 
to induce a forfeiture of the men’s wages (Lord 
Tentbbdbn, C.J.). — Train v. Bennett (1827), 
3 0. A P. 3 ; Mood. & M. 82 ; 172 B. R. 296, 
N. P. 


742. Of master.]. — Neither error of sea- 

manship in a master^ nor neglect to communicate 
to a Lloyd’s agent stranding of the vessel, nor 
neglect to sign a bottomry bond, works a for- 
feiture of wages. 

The alleged misconduct of the master does not 
work a forfeiture of wages at common law or in 
Admlty. — ^Thb Camilla (1868), Sw. 312 ; 31 
L. T. O. S. 282 ; 6 W. R. 840 ; 160 B. R. 1162. 
AnmMiona :—Cowid. The British Trade, [1024] P. 101. 

Bm. The Atlantio (1862), Lxish. 566 The Joseph 

Dexter (1869), 20 L. T. 820. 

743. Condemnation of vessel — IDegai trading by 
master — Crew not party thereto.] — The Malta, 
No. 730, ante. 

744. Clause providing for forfeiture & fine — If 
contraband oarried — ^Necessity for proof of offence.] 

— Ship’s articles are only conclusive as to the 
amount of wages A the voyage ; on collateral 
points the Ct. of Admlty. may consider how far 
they are reasonable A just ; therefore a clause, 
providing that if contraband goods were found 
in the forecastle, the seamen li\^g therein should 
forfeit their wages & £10, is not conclusive to 
work a forfeiture of wages against those not 
directly proved to be personally implicated in 
the offence. The penalty cannot bo enforced in 
the Ct. of Admlty. — The Prince Predertcjk 
(1832), 2 Hag. Adm. 394 ; 100 E. R. 287. 

745. Seaman left on shore by own fault — What 
amounts to “ own fault.’*] — ^A sailor serving under 
articles providing for a forfeiture of his wages in 
case of breach of any of his engagements, among 
which is that of serving faithfully during the 
voyage, can recover nothing if he is left ashore in 
the course of it owing to his own fault in being 
absent, though he had no intention of de^rting. 
He is left on shore by his own fault, if ho is so in 
consequence of going away, after being forbidden 
by the captain, though he subsequently obtains 
the leave of an inferior ofilcer. — Sherman v. 
Bennett (1830), Mood. A; M. 489, N. P. 

746. 'Trivial Irregularity.] — A trivial irregu- 
larity will not incur a forfeiture of wages. — The 
Gondolier (1835), 3 Hag. Adm. 190 ; 100 E. R. 
370. 

747. .] — Payment of wages was refused 

on the ground that pai't of cargo embezzled through 
mariner’s misconduct. A chief mate, though 
bound to exercise vigilance in preserving the 
cargo, not responsible for all embezzlements & 
robberies, & the wages were pronounced for, 
because the loss was not proved to have been owing 
to his neglect. Care of tlie cargo one of duties 
of chief mate. The mate is not responsible for 
all embezzlements ; he is bound to exercise duo 
care, vigilance, & caution ; & if, notwithstanding, 
embezzlement or robbery is committed, without 
his knowledge, or participation, or reasonable 
means of preventing it, then he is not responsible 
for the consequences. Forfeiture of wages may 
be incurred by general or by particular neglect of 
duty. Mere neglect, in a particular i&tancc, 
not followed by injury to owners, does not work 
a forfeiture. — The Duchess op Kent (1841), 1 
Wm. Rob. 283 ; 1 Notes of Cases, 180 ; 6 Jur. 
1042 ; 106 B. R. 578. 


PART III. SECT. 4, SUB-SECT. 8.-— E. 

wTSS incurring forfeiture — 

uabUual in/empfrance.}*— Tho master 
of a vessel, after haviitf been dismissed 
by tne owner for dronkenness, when in 
a foreign port, was reinstated in the 
oonunand, A entrusted with the charge 
of the vesse] on her homeward voyage, 
on the condition that no apirlte were 
to be allowed on board : the master 


disobeyed the owner’s orders by taking 
spirits on board. Sc was for a part of 
the voyage incapaoitatod through 
drunkenness from taking ohanre of the 
vessel : — Hdd : though the ship com- 
pleted her voyage home In safety, the 
master had by this misoonduct for- 
feited his claim to his wages. — 
M'Ksllar V. Maoparlakb (1852), 15 
Dnnl. (Ot. of Seas.) 246 ; 25 Bo. Jur. 


156 ; 2 Stuart, 123.— SCOT, 

PART III. SECT. 4, SUB-SECT. 8.-~F. 

t. Neglect of duty — Work done hy 
deUgaie.] — Held: a party who was 
hired to take charge personally of a 
vessel, forfeited his wages by failure 
to do so, although he emi^oy^ a 
delegate.-^AMPBBLL v. Priob (1831), 
9 Sh. (Ct. of Seas.) 204.— SCOT, 
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748. Inoompetence — Reduction of wages.] — 

The Ricwmond (1839), 10 L. T. 013. 

749. Neglect of duty — Loss of cargo through 
embezzlement — Liability of chief mate.] — The 

Duchess of Kent, No. 747, ante. 

750. .] — The Camiltji, No. 742, ante. 

761. Seaman sent home as witness.] — Action 
by a seaman for wages. Pleas: never indebted, 
& payment into ct. It appeared that pltf. had 
signed articles to serve at £7 a month, on a seeking 
voyage to the Pacific Ocean &, back, till the ship’s 
return to the United Kingdom or for a term of 
three yet^. The captain was sent home from 
Monte Video by a naval ct. constituted under 
13 & 14 Viet. c. 93, to be tried for shooting one of 
the crew. Pltf. was sent home, by the ct., from 
the same place, as witness againi^ him, & attended 
the trial in this country. When the trial was 
over, the ship was in* the Pacific, & pltf. could 
not practically return. The payment into ct. 
covered the wages up to the time when pltf. left 
tlio ship in obedience to the order of the naval 
ct. Pltf. claimed further wages tip to the time 
when the trial terminated : — Held : he was not 
entitled to any wages after he left the ship. — 
Melville v. De Wolf (1855), 4 E. & B. 844 ; 3 
C. L. R. 960 ; 24 L. J. Q. B. 200 ; 25 L. T. O. S. 
127 ; 19 J. P. 028 ; 1 Jur. N. 8. 758 ; 3 W. R. 
401 ; 119 E. R. 313. 

Annotations: — Coiud. Cross v. Hyne (186H), 18 L. T. 474. 

Apld. Horlook v. Beal. [1910] 1 A. C. 4 80. Refd. Millar v. 

Taylor, [1916] 1 K. B. 402. 

No. 919, post. 

752. Error of Judgment by master.] — More 
error of judgment on the* part of the master in 
the management of the concerns of a vessel in a 
foreign port, unaccompanied by corrupt intention 
or wilful disobedience of orders, will not, per sc, 
entail a forfeiture of his wages. — T he Thomas 
WORTHINOTON (1848), 3 Wm. Rob. 128 ; 0 Notes 
of Cases, 670 ; 10 L. T. 913 ; 12 Jur. 1057 ; 166 
E. R. 910. 

Annotations :—Cojad. Tho Roebuck (1874), 31 L. T. 274 ; 

The Dumnoro (1875), 32 h. T. 340 ; Tho Macleort (1880), 
H. 254. jMd. Tho JoHoph Doxter (1809), 20 L. T. 

763. J — The Camilla, No. 742, ante. 

754. .] — The Atlantic, No. 734, ante. 

755, .] — Where a master receives instruc- 
tions to take the balance of freight due at tlie end 
of a voyage in cash, or by bank bill upon London, 

without sufficient inquiry, but without maid 
fidfji & rather through error of judgment, he takes 
a bill which he believes to be, but which is not, 
a bank bill, & which is afterwards dishonoured, 
causing loss to his owners, this negligence of dis- 
^^dience, not being wilful, does not work a 
forfeiture of his wages, nor can the owners claim 
to deduct the amount of their loss from liis wages. 
—The Dunmore (1876), 32 L. T. 340; 2 Asp. 
M. L. C. 609. 

760. Temporary Interruption of voyage.] — 

B^WNTNO V. OrUMIJN VAIJiEY COLLIERIES, No. 
586, ante. 


Sub-sect. 4. — Deductions. 

See 1894 Act, ss. 132, 133, 159-161 ; 1906 Act, 
s. 34 (3), (4). ^ 

757. Insurance Sc interest on advances — Protest 
against deduction — Seaman estopped from subse- 
quent claim.] — (1) Where a seaman, about to 
proceed on a trading voyage, entered into &> signed 
articles, whereby he agre^ not to sue for wages 
any of the owners, except one, who was the captmn, 
& who alone was a party to the articles : — Held : 
he could not sue the other owners, although they 
sold &, received the proceeds of the cargo, & one of 
them, the managing owner, adjusted the wages. 
Sc settled with the seamen. 

(2) Pltf.’s wages were adjusted, & the balance 
struck, subject to certain deductions for insurance 
Sc interest on advances made to him before Sc 
during the voyage. It was proved that such 
charges were the usual ones in trading voyages, Sc 
that the accounts were always made out so. 
Pltf. remonstrated against those deductions, but 
ultimately accepted the balance, Sc gave a receipt 
for the wliole wages : — Held : he could not recover 
the amount of such deductions. 

(3) So also, where, in another voyage, he had 
stipulated for 90th share of the net proceeds of 
tho cargo, on a whaling adventure in lieu of wages. 
Sc was cliarged with insurance on such share : — 
Held : such deductions need not, under the 
circumstances, be made the subject of a set-ofT. — 
M‘Aulippe V. Bicknell (1835). 2 Cr. M. Sc R. 263 ; 
1 Gale, 232 ; 5 Tyr. 1035 ; 4 L. J. Ex. 225 ; 150 
E. R. 114. 

758. Illegal payments — ^Distribution of forfeited 
wages.] — The Araminta, No. 775, post. 

759. Reduction consequent on disrating.] — 

Pltf. signed articles to serve on board defts.’ 
vessel as refrigerating engineer at £10 per month. 
He so served for two months, at the end of whicli 
time the master of the vessel, on account of alleged 
drunkenness & unfitness, disrated him, Sc placed 
him in the main engine room, at wages reduced to 
£7 per month, for the remaining period of one 
month Sc eighteen days during which the voyage 
lasted. In the account of wages on the Board of 
Trade form, the master filled in the date when the 
wages began, the date when tliey ceased, the total 
period of employment, Sc in the column headed 

Earnings ” entered “ Wages at 10 & 7 per month 
— two months at £10-£20,” & then filled in the 
final balance less cash advances. In an action for 
wages, brought by pltf. against defts. in the Liver- 
pool C^. of Passage, the defence raised of justifica- 
tion for the disrating on account of dru^enness 
& unfitness was not gone into, but judgment was 
entered for pltf. on the ground that the account 
delivered by defts. was insufficient as there was 
no entry in the column headed “ deductions ” of 
the amount of wages forfeited by reason of 
the reduction consequent on disrating : — Held : tho 
case must bo sent back to be retried, as the 
reduction in the amount of wages consequent on 
disrating was not a “ deduction ” requiring to be 


0 . Refusal to work on Sunday .} — 
Action to rooover $8 dodnoted from 
wages for refnsal to work in port on 
Sunday in disoharging & loading 
cargo : — Heid : the command to 
** work oargo ** on Sunday for tho 
purpose of hastening the voyage, 
thereby making it more profitable to 
the oontestantB, was not snob a 
command as the claimant was bound, 
under tho terms of his articles, to obey : 
the evidence did not bring the work 
within the exception of ** works of 
nooesslty & mercy ” in Lord's Day 
Act, 1906, 8. 8 ; if the refusal to ** work 
oargo •* on Sundays was an infraction 


I* Tfmjwrofl/ interruption of voy- 
off^l T^ detention of a sailing vessel 
during winter by stranding in the 
Lawrence on her voyage to 
where she arrived in tho 
following spring, was held not to defeat 
of the seamen to wages 

fmSS 1*^! 

« •* j^fVoge Ifideen up by consent — 
eonHnuing isnder new oHieles — 
^infor wooes under /tret articlee.h- 
vvnere a voyage was broken up by 


consent. Sc tho seamen continued under 
now articles on miotber voyage : — 
Held : they could not claim wages 
under tho first articles subsoquontly 
to tho breaking up of tho voyage. — 
Thk Sophia (1839), 1 S. V. A. II. 219, 
—CAN. 

PART III. SECT, 4 , SUB-SECT. 4. 

b. roZue of articles negligentlv lost.] 
' — Tho mate of a vessel is chargeable 
for articles lost through his inattention 
Sc carelessness, Sc the eunoimt may be 
deducted from his wages. — T hx Papi- 
NBAU (1836), 1 S. V. A. U. 94. — CAN. 
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B. (g).] 

entered under that column in tlie Board of Trade 
form, 

Semble : the master lias the power, & is the 
proper person, if circumstances require it, to 
disrate. — The Highland Chief, [1892] P. 76 ; 
61 L. J. P. 61 ; 66 L. T. 468 ; 40 W. B. 416 ; 7 
Asp. M. L. C. 176, D. C. 

760. Necessity for Inclusion of amount deducted 
— In account delivered to seaman — At end of 
voyas^e.] — The Highland Chief, No. 759, ante. 

761. Advance of wages to seaman — Right to 
deduct.] — The master of a ship in a foreign port 
can make a valid contract with a seaman whom he 
engages abroad for the advance to him of a sum 
on account of his wa^s conditionally on his ship- 
ing, & there is no limit to the advance which may 
thus be made to the seaman, & if the master pays 
the advance to the seaman or to some one 
authorised by him to receive it he can afterwards 
deduct the whole sum so paid from the seaman’s 
wages. Such advances are not prohibited by 
1894 Act, s. 163, & advance notes signed by the 
master in the usual form are not assignments by 
the seaman of his wages within the meaning of that 
sect. The master of a ship engaged a seaman in 
a foreign port for the homeward voyage, & agreed 
to advance to him a sum equal to two months* 
wagp. A note was drawn up acknowledging the 
receipt of the money in advance & this note was 
assi^ed by the seaman to a ihird party, who 
received payment of the same from the master ; — 
Held: the master was entitled to deduct from 
the seaman’s wages the whole of the money so 
advanced, & he was not limited to a deduction of 
one month’s wages only. — Rowlands v. Miller, 
[1899] 1 Q. B. 73,6 ; 68 L. J. Q. B. 338 ; 80 L. T. 
290 ; 63 J. P. 407 ; 47 W. R. 687 ; 15 T. L. B. 
216 ; 43 Sol. Jo. 398 ; 8 Asp. M. L. C. 508 ; 4 
Com. Cas. 133, 1). C. 

762. Deduction for forfeiture after desertion.] 

— ^Keslake V, Board of Trade, No. 663, ante. 


Sub-sect. 5. — ^Wages during Illness. 

See 1894 Act, ss. 159, 160. 

763. Right of seaman to wages.] — A seaman 
belonging to a merchant ship which is articled 
for a certain voyage, is prevented from performing 


Navigation. 

the whole voyage by being disabled by an accident 
happening in the course of his duty : he is entitled 
to wages for the Whole voyage. — Chandler v. 
Grieves (1792), 2 Hy. Bl. 606, n. ; 126 E. R. 730. 
AnnotaJtUms : — Co^. Boalo r. Thompeon (1803), 3 Bo8. & P. 

405. Re!d. Horlook v. Boal, [1016] 1 A. C. 486. 

764-. .] — The Cathaya, Barker v. 

Winder (1863), 11 L. T. 113. 

766. ^ seaJnaB hired & serving 

on board a British ship, & owing to the pork & 
prb visions being bad, he & several others became 
so ill that he was obliged to be sent to an hospital, 
& several months elapsed before he recovered. 
He claimed his wages during that time under 17 
& 18 Viet. c. 104, s. 228, as his illness arose from 
injury or hurt in the service of the ship : — Held : 
this illness came under the words “ injury,** & S. 
was entitled to his wage.s. — Parrer v, Sandhoijh 
(1879), 43 J. P. 735, D. C. 


Sub-sect. 6. — Effect of Transfer of Ship. 

766. Whether seaman entitled to wages — 
Hypothecation of ship.] — The hypothecation of a 
ship cannot deprive the seaman of his right to 
wages. — The Sydney Cove (1815), 2 Dods. 11 ; 
165 E. R. 1399. 

Annotations : — Consd. The Illby Grove (1843), 2 Wm. Hob. 

52. Reid. The Mona (1840), 1 Wm. Hob. 137. 

767. Sale of ship abroad.] — The owner of 

a British ship cannot, by the sale of his ship to a 
foreigner in a distant part of the world, divest the 
seaman of his wages* earned under a contract 
entered into with himself in this country, & the 
Ct. of Admlty. will enforce the payment of wages 
so earned. A fortiori^ if the transfer of the ship 
was merely colourable. — The Batavia (1822), 2 
Dods. 500 ; 165 E. B. 1550. 

70 g. Sale of ship in England — Ship abroad 

— Seaman continuing to serve at request of new 
owner.] — Wliere a change of ownership in a British 
vessel takes place, by sale in this country, whilst 
she is in a foreign port, the contract under which 
the crew shipped is, quoad the new owner, at an 
end ; but, if one of the crew continues to serve on 
board the vessel at the request of an agent of the 
new owner, without entering into any fresh 
articles, & afterwards, & before the termination of 
the contemplated voyage, (juits with the consent 
of the captain appointed by the new owner, he 


of the claimant’s articles, it was 
waived by the retention of the claimant 
in the contestants* service after the 
breach ; & the deduction from the 
wages was Improperly made. — O rkbn 
X. Canadian Pacific Ry. Co. (B. C.) 
(1911), 18 W. L. R. 608.— CAN. 


d. .) — Action for 812.20, 

being the amount deducted from a 
seaman’s wages by defts. to recom- 
pense themselves for amounts paid 
other workmen to do pltf.’s work on 
occasions when he refused to do the 
same. The occasions referred to were 
on one occasion after 6 p.m., & on two 
occasions the whole of Sunday. Pltf. 
had agreed, in his contract of service, 
to work after hoars or on Sundays if 
needed, but claimed that to require 
him to work on Sundays was a breach 
of the Lord’s Day Act: — Heid: the 
term “ emergency ” In the Lord’s Day 
Act must be liberally construed in the 
case of maritime labour, which is so 
dependent on wind, water or tide. 
pltf., having expressly agreed to work 
on Sunday, had no status to complain. 
— Murray e. Coast 8.S. Co. (B. C.) 
(1912), 22 W. L. R. 572 ; 3 W. W. K 
153 8 D. L. R. 378.— CAN. 


PART III. SECT. 4, SUB-SECT. 5. 

7681. Hidht of seaman to V)ages.\ 
—Navigation. Act, 1912-1920, s. 92. 
applies to a claim for wages alleged to 
be due by virtue of sect. 132 (1) (5), & 
no appeal lies to the High Ct. from a 
Judgment of a District Ct. upon a 
claim for such wages. — ^Australian 
Steamships Proprietary, Ltd. v. 
Abbott (1927), 39 C. L. R. 148.— AUS. 

768 ii. .] — A seaman going into 

the hospital for a small hurt, not 
received in the performance of his duly, 
is not onUtled to wages after leaving 
the ship. — T he Captain Ross (1838), 
1 S. V. A. R. 216.— CAN. 


PART III. SECT. 4, SUB-SECT. 6. 

7671. Whether seaman enlUled to 
wages — Sale of ship abroad .] — The 
Scotia (1837), 1 8. V. A. R. 160.— 

CAN. 

•. Contract ended by 

mutual consent .] — ^It was a term of the 
contract that in the event of the vessel 
being sold in a foreign port deft, was 
to receive his expenses back to H. 8c 
bis wages up to the time of his return. 


The vessel was sold, but it appeared 
from the evidence that the contract 
was ended by mutual consent : — Held. : 
deft, was not entitled to wa^s & cx- 

E enses claimed. — S chooner Lavonia, 
td. V. Lowe (1921), 54 N. S. R. 159 ; 
57 D. L. R. 727.— CAN. 


f. Former oivner limited com- 

jMny in liqyidation.] — Where the 
former owmer of the ship is a limited eo. 
which has gone into liquidation tlio 
crow are not entitled to immediate 
payment of their wages up to the date 
when the now owners took possession 
in the absence of proof that the liqui- 
dation was compulsory. — C asey v. 
Deacon, The Deccan, [1906] S. A. 
L. R. 125.— AUS. 


g. .] — A seaman agreed by 

articles to perform a voyage from 
Great Britain to America, 8c thence 
back again to the United Kingdom, Sc 
the contract was terminated by reason 
of a change of ownership having taken 
place : — Held : he was not in a 

E osltion tissue In N. B. for wages duo 
Im up to the time of transfer under 
Merchant Shipping Act, s. 190, but 
should have proceeded to England « 
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may in an action against such new owner recover 
wages pro rata , — Kobins v. Power (1868), 4 0. B. 
N. S. 778 ; 27 L. J. C. P. 267 ; 31 L. T. O. S. 202 ; 
4 Jur. N. S. 810 ; 140 E. R. 1297. 


Sub-sect. 7.— Extra Remuneration. 

A, In General, 

769. General rule~-Conclusiveness of articles.] 

— Declaration by a sailor for wages & the average 
price of a negro slave earned “ during a certain 
voyage from the port of London to the coast of 
Africa, & from thence to the West Indies ; at 
the trial it appeared from the articles that the 
voyage was, “ from the port of London, upon an 
intended voyage to the coast of Africa for slaves, 
from thence to the West Indies or America, & 
afterwards to London in Great Britain, or to her 
delivering port in Europe,” & that no mention was 
made in the articles of the average pri(;e of a negro- 
slave : — Held : the contract for the average price 
of a nej^o slave in addition to the wages was void, 
not being included in the ariiclcs according to 
2 Geo. 2, c. 36. — ^W^iiiTE v, WiLSON (1800), 2 Bos. 
&P. 116; 126 E.R. 1188. 

770. .] — ^A mariner who has signed 

articles for a voyage at a certain pay per month, 
cannot claim any furiher wages or gratuity by 
usage or custom. — E lsworth v , Woolmohe 
( 1803), 5 Esp. 84 ; 170 E. R. 746, N. P. 

Annotaiion: — Distd. Clutterbuck v. Coffin (1841), Car. & M. 

273. 

771. .] — If one execute a ship’s 

articles to serve on boaid as an able seaman, at 
certain wages, & when on board act as a cuddy 
servant; if there be no express agreement that 
lie shall receive separate wages as a cuddy servant, 
he can maintain no action against the captain for 
wages in that capacity. Qu. : wliether he could, 
if there were an express agicement. 

If a man signs the ship’s aiticles as a seaman, 
he can recover no more wages than are there 
agreed for however he may be employed on board 
the ship (Abbott, C.J.). — D after v . Creswei.l 
(1820), 2 C. & P. 161 ; 172 E. R. 73, N. P. ; sub- 
sequent proceedings^ 7 Dow. & Ry. K. B. 650. 

^nnofafion Consd. Hanson v. Hoyden (1867), L. H. 3 

C^. 1*. 47. 

772. ,] — A claim for increased wages 

on the part of seamen will be disallowed by this 
ct., & the contract or ship’s articles which they 
signed when originally undertaking the voyage, 
niust regulat/C the payments to be made to them on 
its tcrmination.>-TiiE Prince Edward (1860), 2 
L. T. 139. 


778. .] — Turner v, Owen, No. 788, 

post, 

774. Where duty of master to unload cargo — 
Unloading loose cargo In hold.] — Swinney v. 
Tinker (1774), Burrell, 139 ; 167 E. R. 610. 

775. Wages forfeited by desertion — Division 
amongst remainder of crew — ^Legality.] — Seamen’s 
wages, forfeited by desertion, divided amongst that 
portion of the crew which did not desert : — Held : 
an illegal act, & not binding on the owner of the 
vessel. 

A vessel sailed from this country to Australia ; 
there a part of her crew deserted, thereby forfeiting 
the wages due to them. The master, to encourage 
the remainder of the crew to adhere to the ship, 
work her home, divided amongst them the wages 
so forfeited. The owners objected to such pay- 
ment : — Held : since the payment of that portion 
of the wages was an illegal act, the owners were 
entitled to deduct such sum fix>m the wages due 
to the crew for their homeward voyage. — The 
Araminta (1854), 1 Ecc. & Ad. 224 ; 24 L. T. O.S. 
43; IS.Tur. 703 ; 164 E. R. 130. 

Anriotatimut : — Expld. The Don Francisco (1861), Lush. 

468. Reid. Hartley v. Ponsonby (1857), 7 £. & B. 872. 

776. Right to retain gratuity.] — The Banker’s 
Daughter, Keixy v. Coulborn (1854), 6 Ij. T. 
914. 

B, Agreement for Extra licniuncration, 

[a) hi General, 

777. Necessity for consideration.] — No action 
will lie at the suit of a saUor on a promise of the 
captain to pay him extiu wages in consideration 
of his doing more than the ordinary share of duty 
in navigating the ship. — Harris v, Watson 
(1791), Peake, 102 ; 170 E. R. 94, N. P. 

Annotations Apld. sulk r. Myrick (180D), 2 CJamp. 317. 

Distd. Clutterbuck v. Coffin (1842), 1 Dowl. N. S. 476. 

Apld. Harris v. Carter (1854), 3 E. & B. 551). Reid. Frazer 

r. Hattun (1857), 2 C. B. N. S. 512. Mentd. Wilkinson v, 

Byers (1834), 1 Ad. & El. 106. 

778. ,] — In the course of a voyage some of 

the seamen desert, & the captain not being able to 
find others to supply their place, promises to ditdde 
the wages wliich would have become due to them 
among the remainder of the crew. Tliis promise 
is void for want of consideration. — Stilk v, 
Myrick (1809), 2 Ciunp. 317 ; 6 Esp. 129 ; 170 
E. K. 1168. N. P. 

AnnoiaiUms : — Distd. Clutterbuck r. Coffin (1842), 1 Dowl. 

li, 8. 479. Consd. The Arauiinta (1854), 1 Ecc. & Ad. 224 ; 

Harris v. Carter (1854), 3 K. & B. 559. Reid. I'razer v, 

Hatton (1857), 2 C. B. N. S. 612. Mentd. Shadwell v, 

Shadwoll (1860), 7 Jur. N. S. 311. 

779. .] — Pltf., a sailor, signed articles, for 

a voyage out to M. A home, at £3 per month. On 
the arrival of the ship at M. several of the crew 


(1874), 15 N. B. B 

(2 Pug.) 352.— CAN. 

J*- r. dkvebki 
0^7), 17 N. B. II. (1 P. & B.) 316.- 

PART III. SECT. 4, SUB-SECT. 7.— A 

769 i . Q&Mral rule — Concluaivcneas o 
oHtefee.] — SWp’fl articles presorlbei 
the nours of work for navl^ting S 
engiiioor offloers “ In port whoi 
suspended, & provided 
♦r. outside those houn 

tu bo paid for at the rate of 2«. 6d. po: 
luuir. except In the following oases 
Dffleors in charge. No ovoitime pay 
navigating or ongince: 
appointed as offloers it 
Charge for night duty & are given equl 
valent Ume oil duty ** Md : over 

SSi only “tlnu 

^ *n officer in oharge foi 
nvht ^ty, who reocivod no equlvaloui 
time oil duty, was not entitled to over 


time payment for the whole time during 
which bo was the officer in oharge, but 
only for tUno during which be was 
ongaged in actual work. — Valkntine 
V . Gow, Hakuisun & Co., (19211 S. C. 
435,— SCOT. 

769 ii. .] — A claim for 

increased wages on the part of seamen 
will be disallowed by the ct., & the 
contract or sliip’s articles, which they 
signed when originally undertaking 
the voyage, must regulate the pay- 
ments to bo made to them on Its 
termination.— T hk Puincr Edward 
(1859), 12 Ir. Jur. 110.— IR. 

k. Release a bar to claim for over- 
time .] — A lelcaao signed & attested as 
required by Merchant Shipping Act, 
1894, 8. 136, operates Id bar a oloiin 
by the seamen for payment for over- 
time unless under Merchant Shipping 
Act, 1906, 8. 60, ho exoepts from the 
release such olaim for overtime. — 
Coleman v. Smith Howard Co., 


Ltd. (1912), 12 8. H. N. S. W. 208; 
29 N. S. W. W, N. 50.— AUS. 

PART III. SECT. 4. SUB-SECT. 7.— 
B. (a). 

777 i. NcccssUy for consideration .] — 
A iiromiso made by the master of a 
vessel at an intermediate port on the 
voyage to give an additional sum over 
& above the stipulated wages in the 
articles of agreement is void for want 
of consideration. — Re Lookwoods 
(1837), I S. V. A. 11. 123.— CAN. 

l. Legality.] — Hanhen v . The 
Thoma8 F. Bayard (B. C.) (1911), 
16 W. L. R. 527,— CAN. 

m. Whether contrary to public policy,] 
— Special agreements with the owners 
by the masters of a tug steamer as to 
a percentage on the oamings of the 
tog, & by seamen as to Inoroased 
wages, for foregoing all claims lor 
salvage, will not bo Rphold by the ot. of 
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Sect. 4.--Wage8: Subbed. 7, B. (a) (b) 

sects. 8 <fc 9.] 

deserted. The captain, to induce the rest to re- 
main, signed frei^ articles with pltf. & others at 
the rate of £0 per month for the home voyage. 
Pltf. continued in the vessel till her arrival home, & 
then sued the sMpowner for work & labour. Deft, 
paid money into ct. at the rate of £S per month. 
Pltf. claimed to be paid at the rate of £6 lor the 
home voyage. On the trial, there was some 
evidence that at M. the captain had consented to 
the discharge of some of the crew. The judge 
asked the jury if pltf. himself had been disch^ed 
before enteri^ into the fresh articles. On their 
answering that he had not, the judge directed a 
nonsuit. On a motion for a rule for a new trial : — 
Held : the nonsuit was right ; for there was no 
evidence of any circumstances to free pltf. from his 
original contract, so as to enable him to* give con- 
sideration for the fresh promise to him, or to 
authorise the captain to bind the owners by such a 
contract. — II arris v. Carter (1854), 3 E. & B. 
659 ; 2 C. L. B. 1582 ; 23 L. J. Q. B. 205 ; 23 
L. T. O. S. 66 ; 18 Jur. 1014 ; 2 W. B. 409 ; 118 
E. B. 1251. 

AnnotaHons : — A]ild. Harrison «. Dodd (1914), 78 J. P. 206. 

]Md. Hartley v. Ponsonby (1857), 7 E. & B. 872. 

780. .] — pRAZKii r. Hatton, No. 571, ante. 

781. Extra risk.] — In an action by seamen 

to enforce an agreement made by the ma^r \rith 
them abroad, while under articles, to pay additional 
remuneration in consideration of their remaining 
on board & working the vessel home after an 
accident, which had, in fact, not rendered the 
vessel unseaworthy : — Held : in the absence of 
evidence that the risk of navigating the vessel in 
her then state was such as would have justified 
the crew breaking their articles abroad, the agree- 
ment was not one that could be enforced. — 
Hopkins t?. M‘Bbidb (1901), 50 W. K. 255; 18 
T. L. K. 53 ; 46 Sol. Jo. 52, D. 0. 

782. Overtime.] — ^l^en a seaman enters 

into articles with a shipowner for a voyage, the sea- 
man is as a general rule bound to give his full services 
for the wages specified in the articles. Sc he is not 
entitled to any i>ayment in respect of overtime 
merely because he is called upon to work for 
longer hours than was contemplated when the 
articles were entered into, even though an express 
promise was made to him by an officer of the ship 
to pay overtime. 

A seaman signed articles as a fireman Sc trimmer 
on a steamship ; he had four hour watches until 
the ship reached L., when one fireman was left behind 
having fallen ill. The remaining firemen were 
asked by the chief engineer to do six hour watches, 
which they did for al^ut a week, the chief engineer 
promising to pay overtime Sc saying that B the 
shipowners ffid not pay it he would pay it himself. 
Upon a claim by a fireman against the shipowners 
in respect of such overtime : — Held : there was no 
consideration for the promise made by the chief 
engineer even if he had authority to make it, 


Admlty., as belos repugnant to general 
principle & prejudicial to the public 
interest, & as the effect of such agree- 
ments would be to take away from the 
actual ealTors the motives to all enter- 
prise & energy. — T he Habtanne 
(1864), 11 L. T. 85.— m. 


n. AgreemeiU made by captain — 
Whether aumere botaid.]— Whore sea- 
men siga ship's articles lor a specified 
service. Sc before the voyage has 
coocluoed, the captain agrees to give 
one or more of tbMn inoreaeed wages, 
the ot. will not bind the owneni by such 


an agreement Sc will make its decree 
for the wages properly payable under 
the ship's artudes.-— T he Pateiotto 
(1864), 11 L. T. 149.— IR. 

o. Lose of extra remuneration — By 
deeertiem.] — Plt^ signed articles for 
the firiiing season. On her second 
trip the s^ooner was damaged Sc wm 
put upon a marine slip for repam. In 
order to get the men to stay by her, 
the »«^j»i»g i"g owner entered into a 
special agreement to pay pltf. Sc other 
raembeis ot the crew #15 each provided 
they remained on board for the fishing 


which he had not, Sc the seaman was not entitled 
to any overtime payment. — ^Harrison v. 

Dodd (1914), 111 L. T. 47; 78 J. P. 206; 30 
T. L. R. 376 ; 12 Asp. M. L. C. 603, D. 0. 

788, Necessity for express agreement.] — Daftbr 
V. Cbesweu,, No. 771, ante. 

784. Legality— Agreement to serve as cook — 
On board man of war.] — Pltf., who was a cook on 
board a mercliant ship, was engaged by deft, to 
serve in that capacity on board a man of war, of 
which deft, was captain, Sc extra w^es, in addition 
to the ordinary pay, were promised him. ^ Pltf. 
went on board deft.’s ship, Sc was rated in the 
usual way, Sc acted as cook, receiving pay as a 
seaman : — Held : there was a good consideration 
for the promise of deft, to pay the extra wages, Sc 
an action might be maintained by him, against 
deft., in respect of them. 

S^fnble : such an agreement is not illegal. — 
Clutterbuck V. Coffin (1842), 3 Man. Sc G. 842 ; 
1 Dowl. N. 8. 479 ; Car. & M. 273 ; 4 Scott, N. R. 
609 ; 11 L. J. C. P. 66 ; 6 Jur. 131 ; 133 E. R. 
1379. 

Annotaiimi :—SSbM. ShadwoU v. ShadwcU (1860). 7 Jur. 

N. 8. 311. 

786. Payment extorted mutinously — Ship 

In distress.]— The Banker’s Dauouter, Kem.y v. 
CouLBORN (1854), 6 L. T. 014. 

(6) Validity of Comideraiion. 

786. Agreement to serve as ship's cook — On 
board man of war.] — Clutterbuck v. Coffin, 
No. 784, ante. 

787. Increased risk — Shortage of crew.] — A 

vessel, in consequence of the desertion of some of 
the seamen, was left short of hands in harbour, 
before the voyage was completed. The master, to 
induce the remaining seamen to perform the rest 
of the voyage, promised to pay them a sum of 
money in addition to their wages. They ^cord- 
ingly performed the rest of the voyage with the 
diminished number of hands. On an action by 
one of the seamen against the master for the sum 
premised, the jury found that he ii^de the agi’cci- 
ment without coercion, for the best interests of the 
owners ; that he could not have obtained^ addi- 
tional hands at a reasonable price ; & that it was 
unreasonable for so large a ship to proceed on the 
completion of the voyage with the diminished 
number of liands -.—Held : on this finding, which 
the ct. understood to mean that it was unsafe so to 
proceed, pltf. was entitled to recover, as the seamen 
were not bound, by their original contract of 
service, to proceed with the diminished number of 
hands ; & their undertaking to do so was therefore 
a good consideration for the master’s premise. — * 
HartT/EY V. Ponsonby (1857), 7 E. & B. 872 ; 26 
L. J. Q. B. 322 ; 29 L. T. O. 8. 195 ; 3 Jur. N. 8. 
746 ; 5 W. R. 659 ; 119 E. R. 1471. 

CoMd. Hopklna v. M'Bride (1901). 50 W. J[. 

255. BM. The Mobile a857). Sw. 256. Mentd. ShadwoU 

V. Shadwell (1860). 9 C. B. N. S. 169. 

788. Vessel unseaworthy.] — Wli%;n a 

seaman signs articles at a foreign port, there is an 

soason, ** to bo paid at the oud of the 
voyage." The vcsaol rotumod to her 
homo port for further repairs. 
these repairs wore completed Plt** 
other members ot the crew left & the 
vessel was then sold by her owner : — 
lieid : the owners having done nothing 
on their part, at theume the 
desert^, to constitute a breach of 
oontraot. pltf. could not reooyor upon 
the spedaf agreement the whole or wy 
part of the amoimt claimed, on the 

S found of qtuvnhm A 

iiSNBUBa7l917), 51 N. 8. R. IW ; 35 
D. h. R. 608.-<3AII. 
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implied warranty of soamanahip, & if the ship is 
unseaworthy, there is consideration for a new 
contract for extra reward to induce him to sail in 
her. 

When a seaman has signed articles, he cannot 
claim extra remuneration for the same services as 
are included in the articles. On the other hand, 
when he signs articles it is implied, on the part of 
the owner, that the ship shall be reasonably fit 
for navigation, t.c., shall be seaworthy, & if, before 
the ship sets sail, the seaman discovers that she is 
one in which he cannot safely embark, he can 
refuse to do so, & enter into a new contract 
(CocKBURN, O.J.). — ^Turner v, Owen (1862), 3 
F. & F. 176, N. P. 

780. .] — Hopkins v. M‘Bride, No. 

781, atUe. 

790. Promotion during voyage.] — Murdock v. 
Wilkinson (1843), 7 L. T. 268. 

791. .] — The master of a ship caiTying 

passengers may bind the owners by an agreement 
with an ordinary seamen, under aiticlcs, to serve 
for three years at £1 a month, to serve as steward, 
upon tlie death of the then steward, at £1 10a. a 
month. — Hicks v. Walker (1866), 27 L. T. O. 8. 
83 ; 20 J. P. 617 ; 4 W. 11. 611. 

792. .] — ^A. engaged to serve on board a 

ship as an able seaman for a long voyage out & 
back. The captain liaving died shortly ^ter the 
ship loft port, the first mate assumed the command, 
&; appointed A. to act as second mate, & agreed 
with liim that he should receive the pay of a second 
mate. The ship subsequently touched at several 
ports & returned home, A. continuing to act 
tlirougliout as second mate : — Held : the agree- 
ment made with A. was binding on the shipowner, 
& A# was entitled to wages as second mate. — 
Hanson v. Hoyden (1867), L. H. 3 C. P. 47 ; 37 
L. a. C. P, 66 ; 17 L. T. 214 ; 16 W. 11. 205 ; 3 
Mar. L. C. 8. 

793. Although no alteration in ship’s 

articles.] — Mariner’s wages. (Jlaim of a second 
mate, who succeeded to the office of chief, to the 
rate of wages given to chief oflicei*s upon similar 
voyages, established ; an alteration in the ship’s 
iuticles is not absolutely mxjessary to support liis 
title. — ^Tiie Providence (1825), 1 Hag. Adm. 301 ; 
166 E. H. 139. 

AnvoUUUm : — ^FoUd. Hanson r. Hoyden (18G7), L. IL 3 C; 1*. 


794. No specific rate in ship’s articles.] — 

Mariner’s wages. Claim for a gradation of w'ages 
sustained upon the facts ; thei'e being no specific 
rate of hiring inserted in the articles. A tender 
of reward is an admission of services. — The Porcu- 
riNE (1825), 1 Hag. Adm. 378 ; 160 E. H. 135. 


.-—Distd. The Hurvoy (1827). 2 Hag. Adm. 79. 
Prinoo George (1837), 3 Hug. Adiu. 370. 
Refd. Hanson v. Hoyden (1867), 37 L. J. C. 1\ 60. 


Sub-sect, 8. — ^I^ayment on Death. 

now, 1894 Act, s. 169 ; 1906 Act, s. 29. 

795. Right to wages to time of death.] — llie 
rule that “ freight is the mother of wages ” docs 
apply to the case of the master of a ship ; & 
where a master, engaged for a voyage at 
4 u *BLonth, continued to act as master from 
when the ship sailed until she was lost 
with all handi^ his representatives were entitled 
to recover against the owners his wages up to the 


time of the loss. — ^H awkins v. Twizell (1856), 5 
B. Sc B. 883 ; ^ L. J. Q. B. 160 ; 2 Jur. N. 8. 
302 ; 119 B. R. 709 ; svb nom. Hawkins v. 

Furzux, 20 L. T. O. S. 235 ; 4 W. R. 242. 

796. Agreement for whole voyage — ^Death 

before completion.] — If a sailor hired for a voyage 
take a promissory note from his employer for a 
certain sum provided he proceed, continue, Sc do 
his duty on board for the voyage. Sc before the 
arrival of the ship he dies, no wages can be claimed 
cither on the contract or on a quantum meruit . — 
Cutter v. Powell (1795), 6 Term Rep. 320 ; 101 
B. R. 573. 

Annotations : — Consd. Appleby v. Myers (1867), L. H. 2 
C. P. 651 ; Button v. Thompson (1860), L. H. 4 C. P. 3.30. 
Distd. O'NeU v. Armstrong, MitcheU, fl895] 2 Q. B. 70. 
Reid. Thomas v. Williams (1834), 3 Nev. & M. K. B. 645 ; 
Baxter v. Nurse (1844), 8 Jur. 273 ; De Bemardy v. 
Harding & Pooley (1853), 1 C. L. R. 884 ; Harrison v. 
James (1862), 31 L. J. Ex. 248 ; Bartholomew v. Markwick 
(1864), 9 L. T. 651 ; Donkin v. Hustle (1897), 61 J. P. 
568 ; Sumpter v. Hedges, [1898] 1 Q. B. 673 ; Parkin v. 
South Hetton Coal Co. (1907), 97 L. T. 98 ; George v. 
Davies, [1911] 2 K. B. 445 ; Harrowing S.S. Co. v. 
Thomas, [1913J 2 K. B. 171 ; Dakin v. Lee, [1616] 1 K. B. 
566; Moriarty v. Hogent’s Oarage Go., 11921] 1 K. B. 
423. Mentd. (Jollins v. Price (1828), 5 Bing. 132 ; Ex p. 
Baker (1857), 3 Jur. N. S. 037 ; Savage v. Canning (1867), 
16 W. 11. 133. 

Judgment in favour of seaman — Renewal to 
administrator after death.] — See No. 807, poei. 
Summary proceedings to recover wages due.] — 

See Nos. 843, 845, post. 

Property of deceased seamen.] — See Sect. 9, post. 


SuB-sECT. 9 , — Advance and Allotment. 


See 1894 Act, ss. 140-144 ; 1906 Act, ss. 61, 
62 ; 1911 Act (c. 8), s. 1. 

797. Advance note — Validity — Sum exceeding 
one month’s wages — Engagement abroad.] — A 

seaman was enga^d at a foreign port, in which 
there was a British consul, & was paid a sum 
exceeding one month’s wages, under an advance 
note, conditionally on his going to sea. In pro- 
ceedings to recover wages the master claimed to 
deduct the whole amount paid under the advance 
not-e : — Held : 1894 Act, s. 124, docs not extend 
sect. 140 to engagements of seamen abi*oad, Sc 
sect. 140 applies only to engagements to sail from 
the United Kingdom, & the master was entitled 
to deduct the whole amount. — Ritchie r. Larsen, 
[1S99J 1 Q. B. 727 ; 68 L. J. Q. B. 335 ; 80 L. T. 
259 ; 47 W. K. 413 ; 15 T. L. R. 167 ; 43 Sol. 
Jo. 224 ; 8 Asp. M. L. C. 501 ; 4 Com. (’as. 129, 


D. C. 

Annotation .-—Coilfd. Howlands v. 

798. 


Jklillor, [1899] 1 Q, B. 735. 

— .J — Rowlands v. 


Miller, No. 761, ante. 

799. Whether negotiable.] — Cardiff 

Boarding Masters’ Assocn. v. Cory Sc Sons 
(1893), 9 T. L. R. 388, D. C. 

Annotation : — ^Rtfd. Howlonde v. Miller, [1899] 1 Q. B. 735. 


goo. Necessity for fulfilment of con- 

ditions — Advance partly in cash Sc partly in goods.] 

— ^The master of a vessel on the eve of sailing gave 
one of the seamen an advance note in the followup 
form — “ Ten days after the ship Athlone sails 
from tlic port of Liverpool, the undersigned does 
promise Sc agree to po,y to any person who shall 
advance to H. on this agreement the sum of £6, 
provided H. shall sail in the ship from said port of 
Liverpool.” Pltf., an outfitter, gave the seaman 
in exchange for the note £3 5s. in cash. Sc £2 15s. 


fart hi. sect. 4, 8IIBHBE0T. \ 
vanoe ,] — A proiubic to pay wages 


a maidnor in c^vanoo, on oondiUon 
that he proceed to sea in the ship, is 
an agreement to pay so nuioh ai^- 
lutely upon the perforaianoo ol tno 


cHMiditlon, whether the ship & cargo 
be afterwards lost on the voyage or 
not. — ^M ullen v. hBFaox (184S), 1 
R. de Lu 36S.--CAN. 
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worth of wearing apparel ; but he stated, in answer 
to a question from the ct., that, if he had advanced 
the whole amount in cash, he would have chared 
a discoimt of 7i per cent. The seaman having 
sailed with the vessel : — Held : the condition upon 
which the holder of the document was entitled to 
sue the maker was substantially fulfilled by giving 
the seaman the amount in money & money’s 
worth. — ^M‘Kune v. Joynson (1858), 6 C. B. N. S. 
218 ; 28 L. J. C. P. 133 ; 4 Jur. N. S. 760 ; 141 
E. R. 87 ; sub nom, M‘Kane v. Joynson, 31 L. T. 
O. S. 165 ; 6 W. R. 658. 

Annotations : — Reid. Cardiff Boarding Masterfl’ Affeocn. v* 

Cory (1893), 9 T. L. II. 388 ; Rowlands v, MiUor, [1899] 

1 Q. B. 735. 

801. Payment conditional on 

continued employment of seaman.] — An advance 
note was given to A., a seaman, for a half month’s 
wages. The note was in this form : “ Five days 
after the ship W, loaves P. pay to the order of A., 
provided he sails in the ship & is duly earning his 
wages, according to his agi^ment,” etc. It was 
directed to B. & co., the shipowners’ agents at P., 
& there was a note upon it that it should at once be 
presented to B. & co. for acceptance. A. 
transferred the note to C., who presented it to B. 
& CO. by whom it was duly accepted. Pour 
days after W, left P., A. was discharged. The 
master of the W, informed B. & co. tha! A. had been 
discharged within five days of sailing, & directed 
them not to pay the note. B. & co. paid the 
note. On action by B. &; co. against the ship- 
owners for the amount of the note : — Held : as 

A. was not earning his wages at the end of five 
days after the W, left P., the condition of the note 
was not fulfilled, & neither the shipowners nor 

B, & CO. as acceptors were liable upon it. — ^Bel- 
lamy & Co. V. Lunn & Co. (1897), 77 L. T. 396 ; 
8 Asp. M. L. C. 348, D. C. 

Forgery of .] — See Criminal Law, Vol. XV., 

pp. 1059, 1060, Nos. 11,973-11,976. 

802. Allotment note — Who may be liable — 
Registered owner demising ship by charterparty.] — 
Meiklereid V. West, No. 382, ante. 


Sub-sect. 10. — Remittance. 

See 1894 Act, ss. 145-154 ; 1906 Act, s. 63. 


3UB-SECT. 11. — Compensation for Premature 
Discharge. 

See Sect. 11, sub-sect. 2, A., post. 


Sub-sect. 12. — ^Proceedings fob Recovery. 

A. In OeneraU 

See 1894 Act, ss. 164-167. 

Jurisdiction — Admiralty Court.] — See Ad- 

miralty, Vol. I., pp. 131-139, Nos. 363-466. 

Colonial 6c Vice-Admiralty Courts.] — 

See Adboralty, Vol. I., pp. 251, 252, Nos. 1795, 
1796. 

Summary proceedings.] — See Sub-sect. 12, 

D., post. 

808. Foreign ship — Conflict of laws.] — 

Foreign seamen at a foreign port enter into articles 
with the master, who is also a foreigner, for a 
voyage on board a foreign ship, 6c thereby agree 
amongst other things, not to institute any suit 
against the master in foreign countries, or cite him 
before any judge or magis&ate, but that they will 
abide by the maritime code of their own country 
6c the adjudication of their own cts. Having 
made this agreement in their own country, they 
cannot maintain an action in England against the 
master for wages, though the ship 6c cargo be 
confiscated in an English port, 6c the voyage 
thereby ended. — Gienar v. Meyer (1796), 2 Hy. 
Bl. 603 ; 126 E. R. 728. 

QUA ____ _____ 1 T'h’W’ tth’t "M" 

Frederick (1823), 1 Hag. Adm. 138 ; 166 E. R. 50. 
Annotation : — Ezpld. The Golubobick (1840). 1 Wm. Rob. 

143. 

805. .] — ^All questions of col- 

lision are questions communis juris ; but in suits 
for wages, the claim of the mariner must be tried 
by the law of the country to which the ship 
belongs. — The Johann Friederick (1839), 1 
Wm. Rob. 35 ; 166 E. R. 487. 

Annotations .—Reid. Harnior v. Boll, Tho Bold Buooleugh 

(1851), 7 Moo. P. 0. C. 267 ; The Clara (1855), 2 Jur. 

N. S. 46; The Leon (1881), 6 P. D. 148; Chartered 

Mercantile Bank of India, London &; China v, Netherlands 

Steam Navigation Co. (1883), 10 Q. B. D. 521 ; Tho 

Dictator, [1892] P. 304. 

806. Application for payment by bond hoider — 
Out of proceeds of sale of ship.] — Motion that a 
bond holder, in a suit in poenam against a foreign 
ship, may pay wages of crew 6c deduct the same 
from proceeds of sale, rejected. — The Adolph 
(1835), 3 Hag. Adm. 249. 

Annotation: — Ezpld. The Goluhehlok (1840), 1 Wm. Rob. 

143. 

807. Favourable attitude of court to seamen.] — 

(1) An agreement for wages, as purser, having 
been entered into by a master 6c sole owner, the 
purser, prior to the ship’s sailing, signed the usual 
articles, but in which there was no rate of wages 
specified for him. After the completion of the 
outward voyage, ho ceased, by the master’s orders, 
to do duty as purser, but was not regularly 


ART lU. SECT. 4, SUB-SECT. 12.— A. 

q* Jurisdiction — AdmiraUy Court — 
Effect of special contract for toagea ,} — 
'HE Entkkpbiss (1861), 5 L. T. 29. — 

R. 

r. County court .\ — Bbown v. 

/AUOHAN (1882), 22 N. B. R. 268.— 

:an. 

t. ^joreef of R. 8. C. c. 

’4, s, 62.] — Tho jurisdiction given by 
^he County Ct. Act not taken away or 
vbe common law right impaired by 
I. 8. C. O. 74, B. 62. — FlhENHAUER V, 
flBNST (1903), 40 N. 8. R. 420.— CAN. 

a. .] — A county ct. judge 

laa jurisdiction In an ordinary action 
'or wages of a seaman to try a claim 
lor more than 9200 whore pltf. has 

good demand at common law. — 
IJaibns V. British Columbia Salvaob 
Do.. Ltd. (1907), 13 B. C. R. 83.— CAN. 

b. Supreme Court.] — ^An action 


for seaman’s wages, where tho amount 
claimed is imder £50, cannot bo 
brought in a Supreme Ct. except 
where tho owner or master, neither is, 
nor resides, within twenty miles of 
the place where tho seaman is dis- 
charged or put on shore. — Watson v. 
Leukten (1903), 36 N. 8. R. 412 ; 24 
C. L. T. 25.— CAN. 

o. Facts db circumstances aivina 

jurisdiction must he shown,] — Under 
R. 8. C. o. 74, s. 62, to enable a sea- 
man to sue for & recover his wages, 
the complaint must show all the facts 
Sc circumstances which, under tho 
statute, give the ct. jurisdiction. — 
Ex p, Andrews (1897), 34 N. B. R. 
316.— CAN. 

d. Joinder of slaims.J — A 

number of seamen fonniog part of the 
crew of a ship, to whom separate Sc 
varying sums are alleged to be due for 
wages, may combine in one action to 


recover tho same. — B eaton v. The 
Christine (1907), 11 Exoh. 0. R. 167. 

—CAN. 

e. .] — Although the olaliiis 

of a number of seamen for wl^s do 
not amount to tho sum of 9200 In- 
dividually, yet, w*horo the aggregato 
of such claims exceeds that sum, tho 
claims may Ik) joined Sc sued for in the 
Exchequer Ot. on its Admiralty side.-- 
Burkb V. The Vipond (1914),^ 14 
D. L. R. 396 ; 14 Exoh. 0. B. 326.— 
CAN. 

f. j — C owan v. The St. 

Alice (B. O.) (1915), 32 W. L. R. 17. 
—CAN. 


g. .] — ^Tho restriotion on tho 

risdiotion of the Exchequer Ot. oon- 
Inod in Canada Shipping Act, s. 181, 
plies as well to the oases ^a n^ter 
of a seaman. — Beck v. Thob Kobe 
nS), 32 W. L. R. 351 ; 9 W. W. B. 
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suBpended for neglect of duty ; the wages pro- 
nounced for, & a mtgee., who opposed them, 
condemned in costs. 

Qu. : though the owner be bkpt., & the ship 
has been sold, the proceeds are insufficient to 
pay mtgees., a principal mtge. has sufficient 
interest to oppose a marmer’s claim for wages. 

(2) Semble : a decree for wages, with costs, to a 
mariner, when deceased may be renewed te his 
administrator. 

In suits for wages the ct. is anxious that seamen 
should not be harassed with litigation. . . . An 
agreement for wages may be made by word of 
mouth or in writing ; the mariner incurs no for- 
feiture or penalty by not signing articles ; it is only 
the master who does so. . . . The law favours a 
mariner suing for wages (Sir John Nicholl). — 
The Prince George (1837), 3 Hag. Adm. 376 ; 
166 E. R. 445. 

808. To what date wages recoverable.] — ^A sea- 
man who commences a suit in rem for the recovery 
of his wages cannot have a decree for wages or 
subsistence money after the date of the com- 
mencement of his suit, although he is retained in 
the service of the ship by the master ; but he will 
bo entitled to an allowance in the way of costs 
for detention & subsistence money from the date 
of the institution of the suit to the date of decree. — 
The Carolina (1875), 34 L. T. 399 ; 3 Asp. 
M. L. 0. 141. 


809. 


-.] — The time up to which a seaman 


is entitled in an action to recover his wages under 
this Act [Merchant Seamen (Payment of Wages 
& Rating Act, 1880 (c. 16))] is to date of cer- 
tificate of chief clerk in Chancery or report of 
registrar in Admiralty. — Re Great Eastern S.S. 
Co., Williams* Claim (1885), 53 L. T. 594 ; 5 
Asp. M. L. 0. 511. 

Annotations: — Consd. Viokerson v. Crow6, [1914] 1 K. B. 

462 ; The British Trade. [1924] P. 104. Refd. H. v, 

City of London Court Judge & S.S. Miuhigau (1890), 6 

T. L. 11. 364 ; Palace Shipping Co. o. Caine, [1907] A. C. 

380 ; Haws v. Brown (1917), 81 J. P. 300. 

810. Questlop of ownership pending In Chan- 
cery Court — Effect of admission of ownership.] — 

Mariner’s wages. A protest, on the ground of 
non-liability pending a question in the Court of 
Ch. as to the ownerslxip of the vessel under an 
assignment, the parties having, in their answer to 
a bill in that Ct., admitted that they were tiie 
owners, overruled. 

The party suing here is not implicated in the 
proceeding there. . . . Here the party is a mariner 
suing for his wages, as mate of a vessel upon two 
^^6ign voyages, & though there may be some 
affinity between the questions, yet there may bo 
enough to furnish grounds for a decree upon the 


confined interests of this man, without in the least 
interfering with that jurisdiction which embraces 
the whole merits of the case. . . . There never 
was a more absolute admission on the part of these 
gentlemen than what is contained in tlus answer ; 
they say, they were the owners, not only affirma- 
tively, but negatively, that no other person was the 
owner — ^the services were at least therefore 
accepted for them. ... 1 am justified in taking 
these gentlemen at their word, that they are the 
owners & nobody else (Lord g^rowBLL). — ^T hb St. 
Johan (1825), 1 Hag. Adm. 334 ; 166 E. R. 119. 

811. Evidence — ^Log book.] — T he Malta, No. 
736. ante. 

812. Power of attorney to owner’s agent — 

Secondary evidence.] — was engaged as master of 
a ship on a trading voyage out & back ; but, after 
the voyage out was dismissed by C., his employer’s 
agent. At the trial of an action by B. for full 
wages, C. said he acted under a power of attorney, 
which was lost, & gave secondary evidence of its 
contents : — Held : it was for the judge, & not the 
jury, to say whether this secondary evidence 
showed sufficient authority in C. to dismiss, & 
though the jury found otherwise, their finding 
was immaterial. — Berwick v. Horsfall (1858), 
4 C. B. N. S. 450 ; 27 L. J. C. P. 193 ; 31 L. T. 
O. S. 117 ; 22 J. P. 659 ; 4 Jur. N. S. 615 ; 6 W. R. 
471 ; 140 E. R. 1160. 

Ship’s articles — ^Notice to produce.] — See 

Evidence. Vol. XXII., p. 248, No. 2283. 

818. Set-off or counterclaim — Engagement for 
whole voyage — Discharge at foreign port — Wages 
earned on return voyage in another ship.] — (1) A 

refusal^ on the part of the master, to certify for 
the wages of his crew upon their quitting the ship, 
especially when coupled with equivocal expressions 
as to leave, is no decisive proof of a desertion. 

(2) Effect of wages earned on board another 
vessel not making the same homeward voyage as 
the one for which the engagement had been made. 
— ^The Frederick (1823), 1 Hag. Adm. 211 ; 166 
E. R. 76. 

814. Loss due to negligence of seaman.] — 

Loss arising from the gross negligence of a mariner, 
may be set off against a claim for wages. — The 
New Phcenix (1832), 2 Hag. Adm. 420 ; 166 
E. R. 297. 

815. Insurance & Interest — ^Agreement to 

share profits.] — M‘Auuffe v. Bicknell, No. 757, 
ante. 

.J — Sec Admuialtv, Vol. I., p. 184, Nos. 

975-977. 

816. Costs — Disputed accounts — Costs of refer- 
ence.] — On a reference of the accounts in a master’s 
suit for wages, more than one-half of the owner’s 


—(Jan^ D. L. 11. 673 ; 22 B. C. 11. 169, 

1 — 7" ship — Conflict of 

laws .] — In an action by an American 
Huaman for BorvlocB fiJlcffed to have 
MhS? hoard an American 

f « maBter, a pica 

to the JuriamcUon wae put in i/fW ; 
would entertain such suits for 
seamen & would 
^ aecertoln whether 
& Bubslatlng contract 
to prevent the mariner from entoroimr 
of such Bervioes as had been 

12 L. a‘E. 24? •“—CAN. 

336 ; 36 So. Jur, 223.^00T. 

SSSl* an action by certain Ballon 
55^ captain of their ship for 
wages the vesiiel being a Russian one : 

J. — ^VOL. 3CLI, 


— 11 dd : the evideiioo of the master as 
to the validity of the ship's artiolos, Sc 
the nature of the law under which they 
wore ineulo, would be admitted. — 
Patez V , Kukn (1863), 13 L, 0. R. 433. 
—CAN. 

814 i. Set-off or counterclaim — Loss 
due to negliaence of seaman.] — H harp r. 
Rbttib (1884), 11 R. (C^^of Seas.) 
745 ; 21 So. L. R. 50T.— SCOT. 

m. Passenger fare d? board of 

friend-custom of noH.]— An item of 
set-off assorted by Ibo owners against 
the master’s claim for wages, oonristing 
of an amount charged for the fore & 
board of a friend of the master who had 
been taken with him on one of his trips 
on the owner’s tug boat, was not 
allowed, because it was a general p^- 
tioe in the port of Vancouver to allow 
the masters such aprivUogo. — RoBBai'rs 
5; Tm Tartar (1908), ll Kxoh. C. R. 
308 ; 13 B. 0. R. 474.— CAN, 

n, Speculative d> remote 


damages.] — Deft.’s vessel sailed imder 
charter with a oargo of lumber oon- 
signed to St. Vincent, Gape Verde 
Iriands. On arrival deft.’s agent, the 
consignee, refused to acoept more than 
a portion of the cargo Sc pltf. in the 
absence of instructions from deft., 
who h€Kl been notified, sailed for a 

S ort in Africa with the remainder of 
xe oargo Sc disposed of it & sooured 
another cargo & eventually returned 
home. Deft, oounteroialmed dam- 
ages : — Held: pltf. having acted in 
good faith Sc to the best of his Judg- 
ment in the interest of his owner Sc m 
the absence of instruction, cdthough he 
h6ul asked tor Instruotions before 
leaving, damages that would not have 
been incurred it he had aoted a^er- 
wlae were too speculative Sc remote to 
be claimed by deft, in his counter- 
claim. — ^POTHIBR V , THBRIAULT (1924), 
57 N. S. R, 408.— CAN, 

0 . Costs — Claim within jurisdiction 
R 
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Sect. i.—Wagea! aub-ted. 12, A., B., C. «fc D.] 

claim of set>off , & nearly two-thirds of the xnaster’s 
claim, were disallowea. Charges of immorality 
were made by the owners, but not sustained. The 
ct., considering that the master had at the utmost 
been guilty only of extravagance, allowed him his 
costs of the reference. — ^Thb Strathalian (1862), 
6L.T. 107; 1 Mar. L. C. 207. 

Expenses of witnesses.] — See ADMUtALTY, 

Vol. I., p. 227, No. 1627. 

817. Judment for wages — Renewal to ad- 
ministrator.] — The Prince George, No. 807, 
ante. 

818. Whether satisfied by payment before 

shipping master.] — ^Payment to seamen by ship- 
owners before a shipping master hold to be no 
satisfaction of wag^ pronounced for in a suit in the 
Ot. of Admlty.-— The Araminta (1858), Sw. 81 ; 
26 L. T. O. S. 317 ; 2 Jur. N, S. 310 ; 4 W. 11. 306 ; 
166 E. R. 1030. 

Annotation : — ^Befd. The Soblomsten (1866), L. 11. 1 A. & E. 

2d3. 

Who may sue — Allen enemy.] — See Aliens, 
Vol. II., p. 156, Nos. 264, 265. 

Limitation " of action.] — See Limitation of 
Actions, Vol. XXXII., p. 377, No. 604. 

Loss of right to wages.] — See Sub-sect. 3, ante. 

Lien for wages & disbursements.] — See Part 
XVIII., post 

B. Who may he Liable. 

819. Master.] — ^For the wages of mariners the 
master is liable, the ship is liable, A; the owner 
is liable. The mariner is entitled to his option 
(Sir William Scott). — The Jack Park (1802), 
4 Ch. Itob. 308 ; 165 E. R. 622. 

820. .] — ^Wilkinson v. Frasier, No. 642, 

anie. 

821. Remedy over against owner.] — 

The owners of a ship let it out to freight, & by the 
charterparty it was agreed, that no freight should 
be paid to the owners, until six days after the ship 
should be returned to the Port of London, & make 
a full delivery of her lading, but the master might 
detain the imprest money ; & if the ship should be 
lost in her voyage, the master & owners should 
not expect any other satisfaction than the imprest 
money, for the freight & demurrage of the ship. 
The slup was lost ; & upon a question, who was 
liable to pay the seaman’s wages : — Held : the 
master was liable in the first in^nce, as having 
hired them, but he had his remedy against the 


owners. — ^B uck v. TfiAWLiNSON (1704), 1 Bro. 
Pari. Oas. 137 ; 1 B. R. 470, H. L. 

AwMUOiona :--0onMd, The Juliana (1898), 8 Dods. 504. 

IMd. Jeaee e. Roy (1884), 1 Gr. A R. 816. 

822. Necessity for previous demand from 

owner — Order on owners Mven to seaman by 
master.] — ^Durin^ a voyage the ship is wrecked, 
A the captain gives the mariners an order upon 
the owners for the amount of their wages to the 
date of the wreck, acknowledging at the same time 
that he had hired them by the month : — Held : 
under these circumstances, no action for wages 
could be maintained by the mariners against the 
captain, at least without proving that they had 
first made a demand upon the owners. — Fors- 
BOOM 17. Kruger (1812), 3 Camp. 197 ; 170 E. B. 
1353, N. P. 

823. OwnerJ—THE Jack Park, No. 810, ante. 

824. Reimbursement of master.] — Buck 

17. Bawlinson, No. 821, ante. 

825. Unless agreement that master alone 

liable.] — ^M‘Aulipfe i7. Bicknbll, No. 767, ante. 

826. Ship.] — ^The Jack Park, No. 819, ante. 

827. Mortgagee — Mortgagor in possession.] — 
Where a ship is mortgaged, but the mtgor. con- 
tinues in possession, the master employed by him 
cannot maintain an action for wages & disburse- 
ments against the mtgee. — ^Annett 17. Carstairs 
(1813), 3 Camp. 354 ; 170 E. B. 1409, N. P. 

828. Purser — Action by purser’s steward.] — 
A purser’s steward on board one of His Majesty’s 
ships cannot secover wages from the purser, upon 
an implied contract, for his services as such on 
board the ship. — C arter v. Hall (1818), 2 Stark. 
36; 171 E. B. 673, N. P. 

Annotation : — ^Betd. Clutterbuck t7. Goffln (1842), 3 Man. & 

G. 842. 

829. Charterers.] — (1) Whore a ship is chartered 
under a charter providing that the master shall 
be appointed by the charterers, that the owners 
are to provide & pay for all provisions & wages 
of capt^ & crew, & for the necessary equipment 
& efficient working of the ship, that the captain 
is to be dismissed By the owners if he fails to give 
satisfaction, & that the . charterers shall provide 
& pay for all coals, pilotages, port charges, etc., 
the master is the servant of the shipowners, & 
hence he has a right in rem for his wages & such 
disbursements as are necessary for the navigation 
of the ship, & which the charterers had not by the 
provisions of the charterparty undertaken to pay. 

(2) SembUy if the charterers had refused to make 
these disbursements, & without them the ship 


of inferior court — PUf. deprived of 
coatB.] — Where pitta., seamen, re- 
covered for wages due them an amount 
in each case below 140 : — Held : as 
their claims might have been sued for 
before a stipenalary magistrate or two 
Justices, they should not have their 
costs. — T he Ann (1871), Y. A. B. 
104.— CAN. 

p. .1 — Whore two claims for 

seamen’s wages were prosecuted to 
Judgment before two simUar claims 
were allowed by the ct., the costs of 
the prosecution of the first two claims 
were ordered to be paid out of the fund 
In the registry in full in preference 
to the last two claims. In respect of 
the latter It was directed that they 
should be paid in full If the balance of 
the fund permitted it. If not they were 
to be paid pro rata . — ^Munbkn v. The 
CoiounE, Saunders v. The Comrade, 
Dickson v. The Comrade (1908)^ 7 
Kxdk. C. B. 330.— 0AM. " 

q. Error in eonandino wages 

necessitating bringing adion.)— In an 
aotkm by a seaman tor recovery of 
wages : — Held : as there had been 


an error, though unintentional, in 
computing his wages, thus necessita- 
ting pltf. bringing action therefor, ho 
was entitled to ois costs. — Cable v. 
The Soctotba (1907), 13 B. 0. R. 309.~> 
CAN. 

r. Action for wages wnlU dismissal 
dt further sum under special eonlradt 
— Wages paid into cowri — Failure to 
prove special contract.] — Pltf. claimed 
a sum for wages up to the term of his 
dismissal. Sc a further sum under a 
special oontraot, which be alleged had 
been made upon his entering into tho 
sendee of deft., but of whi^ he had 
failed to produce any evidence. Deft, 
paid the first sum into ot. having, first 
te^ered it to pltf. : — Held : there 
should be Judgment for deft., with 
costs.— The Pbxbbmi (1880), Y. A. D. 
265.— CAN. 


t. AssignabtHiy of right of action.] 
—The imt ot action in rem tor wages 
cannot ^ assfgiied. — B ibriib v. The 
J. L. Card (1899), 6 Ezoh. 0. R. 874.— 
OAN. 


a. Dispute as to amount of wages 
— Ho reason to discredit eiiher party — 


Defendant's version to prevail .] — In on 
action by pltf. for wages claimed to bo 
duo him as master of deft. *8 schooner, 
pltf. claimed that the amount agreed 
upon was 8175 per month, while deft, 
swore that the amount agreed upon 
was 8170 per month: — Held: as 
there was no reason for discrediting 
either of the parties Sc the burden of 

8 roof was upon pltf., deft.’B version of 
tie agreement must prevail. — Pothier 
17 . Theriault (1024), 57 N. S. tl. 408.— 
OAN. 


PART lU. SECT. 4, 8UB-SE0T. 12.— B. 

819 i. Master.]— A mariner has a 
three-fold remedy for his wages, 
(i) against the ship; (8) against the 
master : (8) against the owner of the 
ship. — ^Morribr V. Lala Raqhumull 
(1028), 1. L. R. 50 Calc. 89.— IND. 


883 i. OtiTner.l— M orbibb v.^ Laia 
Raohumull (1988), I. L. R. 50 Oalo. 
29.— IND. 



b. Part owner .] — ^A part owner ot 
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could not bo navigated, the master would be 
entitled to charge them against the shipowners* 

(3) Sentble : where a master is the servant of 
the charterers, & not of the shipowner, he has no 
right against the owners hi respect of wages & 
disbursements.— The Bebswinu (1886), 63 L. T. 
664 ; 6 Asp. M. L. 0. 484, 0. A. 

AnnoMUm ;-~Aa <o (2) Be!d. The Turgot (1886), 11 P. D. 21. 

C, Action. 

See 1894 Act, s. 106. 

880. Wages earned on enemy ship.]— The 
OsPBAY (1796), cited 6 Ch. Rob. at p. 8 : 165 
E. B. 678. 

Anglo Mexican (1917). 87 L. J. P. 

33. Befd. The Vigllantia (1798), 1 Oh. Rob. 1. 

. Industry {circa 1795), cited 

6 Ch. Bob. at p. 8 ; 165 B. R. 678. 

832. The Frederick (1803), 5 Ch. 

Rob. 0 ; 165 E. R. 678. 

833. Agreement not to demand wages until 
specified time from arrival — ^Action commenced 
within specified time — ^Right to recover sum ad- 
mitted to be due.] — ^A seaman is restricted by the 
ship’s articles from demanding his wages until 
the expiration of twenty days after the ship’s 
arrival at her destined port, & the delivery of her 
cargo : — Held : although the seaman had com- 
menced his action^ before the expiration of the 
twenty days, he might still recover a sum which 
the captain had admitted to be due to him for 
wages, & which he had offered to pay him. — ^White 
V. Mattison (1818), 2 Stark. 325; 171 E. R. 
661, N. P. 

Annotation :—Rad. MAuUfle v. Bloknell (1835), 1 Qale. 

232* 

834. Owner insolvent — Right of master to sue.] 

— (1) The balance of a running account between 
the owner & master of a vessel, by reason of 
expenses incurred on behalf of the vessel, was due 
to the master. The owner gave bills for it, in- 
cludiug wages due to the master. The owner 
subsequently became bkpt., & the bills were un- 
pmd ; — Held : the master might, under 7 & 8 
Viet. c. 112, 8. 16, sue for his wages as an ordinary 
seaman. (2) Sentble : where the majority of 
interests in a vessel becomes bkpt. or insolvent 
the master may proceed against the ship for the 
recovery of wages, — The Simlah (1851), 18 L. T. 
0. S. 36; ISJur, 865. 

Anr^ion :—GeneraUy, Befd. The Albion (1872), 27 L. T. 

8^. Action in rem — ^Fraudulent application of 
master^s money by managing owner.]— A master 
on his appointment agreed with the mAnA^ ing 
owner that he, the ma^r, should find the pro- 
i'he officers & crew at a certain rate per 
day. master subsequently agreed with the 
^mgrng owner, who was also a ship’s store 
ui^er, tmiit the managing owner should supply 
he provisions Sc should chaige them against 
moneys of the master which he held in his hands, 
ine manamng owner, however, debited his co- 
^ costs of the provisions, & fraudu- 
appli^ the master’s money to his own 
: in an action in rem against the 
o^ers by the master to recover wages & dis- 
master was entitled to credit 
^ settlement of his 
the owners, the fraudulent applica- 
managing owner being a 

ug done to the co-owners for ho was not 


responsible. — ^T he Dora Tuixy (1886), 64 L. T. 
467; 6 Asp. M. L. C. 660. 

886. Time fdr commencement of action.] — 
The Test (No. 2) (1836), 3 Hag. Adm. 307 ; 166 
E. B. 419. 

887. Master leaving ship abroad on 

account of ill health.] — A master, being com- 
pelled by pressii^ necessity of iU health to leave 
his ship abroad, is entitled to sue immediately for 
wages. — ^Thb Rajah of Cochin (1859), Sw. 473 ; 
166 B. R. 1223. 

Annotation: — ^Beld. The Yuri Maru, Tbe Woron, [1927] 
A. C. 906. 

838. Statute of Limitations, 1623 (c. 16) — 
Whether applicable.] — ^Above Act does not ext^d 
to Bidts in Admlty. for seamen’s wages. — ^A non. 
(1702), 11 Mod. Rep. 6 ; 88 E. R. 849. 

839. ,] — Qu. : if above Act extends 

to suits in the Admlty. Ct. for seamen’s wages ; 
if it does, a plea that it appears by the libel that 
the cause did not accrue within six years is bad. 
Deft, should state immediately that the cause 
in action did not accrue within six years. — 
Ewer v. Jones (1703), 1 Com. 137 ; 2 Ld. Baym. 
934 ; 6 Mod. Rep. 25 ; 3 Salk. 227 ; 92 E. R. 
1001. 

Annotations : — ^Reld. Lothian v. Henderson (1803), 3 Bos. & 
P. 499 ; Hopkins v. Swansea Corpn. ^1839), 8 L. J. Ex. 
121 ; The City of Meoca (1879), 5 P. D. 28. Mentd. 
Millar V. Taylor (1769), 4 Burr. 2303 ; Webb v. JIggs (1815), 
4 M. & 8. 113 ; Bralthwalte v. Skinner (1839), 6 M. & W. 
313 ; Longbottom v. Longbottom (1852), 8 Exch. 203. 

840. .] — Qu. : whether above Act 

extends to suits in Admlty. for mariner’s wages. 
If it does a plea there that the contract was made 
ten years before the commencement of the suit 
is bad. — Hyde v. Partridge (1705), 2 Ld. Baym. 
1204 ; 11 Mod. Rep. 43 ; 3 Salk. 227 ; 02 E. R. 
296 ; sub nom. Hide v. Partridge, 2 Salk. 424 ; 
Holt, K. B. 428. 

Annotation : — Mentd. WatUngton v. Wilkinson, Watlington 
o. Brand (1729), 1 Bam. K. B. 270. 

841. ,] — Elliott v. Lister, The 

John (1766), Burrell, 320 ; 167 B. R. 591. 

842. Limitation of Jurisdiction — Distance of 
residence of owner from port of discharge — What 
amounts to residence — Action by master.] — Mer- 
chant Shipping Act, 1854 (c. 104), s. 189, read with 
s. 191, extends to masters of ships. 

A place of, occasional business is not a residence 
within Merchant Shipping Act, 1854 (c. 104), 
s. 189. — The Blakenby (1859), Sw. 428 ; 5 Jur. 

N. S. 418; 166E. R. 1199. 

Annotation: — ^Eeld. Tho Ferret, Phillips v. Highland By* 
(1885), 48 L. T. 915. 

Right to sue in Admiralty.] — See Admiralty, 
VolTl., pp. 131-139, Nos. 363-406. 

Action in Admiralty side of county court.] — 
See Admiralty, VoL L, p. 247, Nos. 1749-1762. 

D. Summary Procedure. 

See 1894 Act, ss. 164, 165, 693, Criminal Justice 
Act, 1925 (c. 86), s. 29. 

848. Necessity for personal application— Appli- 
catlon by administrator.] — Under 7 & 8 Viet, 
c. 112, B. 15, a justice of tho peace is not authorised 
to act upon the personal application of the adminis- 
trator of a seaman, but only upon the application 
of the seaman himself. — ^Holungworth v. Pauaer 
(1849), 4 Exch. 267 ; 18 L, J. Ex. 409 ; 13 L. T. 

O. S. 363 ; 13 J. P. 663. 

Annotation .*—Betd. Tho Ferret, Phillips v. Highland Ky. 
(1883), 48 L. T. 915. 


422.-H3AN, 


PART 111. SECT. 4, SUB-SECT. 18.-0. 

0 . AcHon abroad.} — Thb Haiobb 
^1860^ L. 0. R. 101 ; 8 8. V, A. R. 


PART m. SECT. 4, SUB-SECT. 12.— D. 

d. JttrUdicHon.] — Tbe iniisdlotlon 
of tbe sUpendtory mai^trate under 3 
R. 8. 0 . 75, it ooneorrent only with that 
R 2 
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Sed. 4. — Wages: Snib-sed. 12, D. Bed* 6; 
seds, 1 2. Seda. 6 <fc 7.] 

844, To wliat claims applicable — Wages earned 
on foreign 8hlp,]~<^. ; whether 17 & 18 Viet, 
c. 104, B. 189, applies to a claim for services on 
board a foreign ship. — ^Burns v. Chapman (1868), 
6 0. B. N. S. 481 ; 28 L. J. C. P. 6 ; 32 L. T. O. S. 
128 ; 6 Jut. N. S. 19 ; 7 W. R. 89 ; 141 B. R. 195. 

846 , Wages of deceased seaman.] — A 

sUp was lost at sea, & all hands perished. At the 
time the ship was lost, five months' wages were due 
to one of the seamen, but a certain sum had been 
pmd to his wife under an allotment note. Informa- 
tion was laid bjr the shipping master at Sunderland 
against the shipowner, imder Merchant Shipping 
Act, 1864 (c. 104), s. 196, to recover the whole 
wages & the penalty impost by that sect., but the 
justices refused to make any order : — Held : the 
justices ought to have made an order for the sum 
due to the seaman at the time the vessel was lost, 
after deducting the sum which had been paid to his 
wife, but that no penalty ought to be imposed, 
there having been no wrongful refusal on the part of 
the shipowner. — Lambton v. Smubthwaite (1859), 
8W.R.ei. 


846, Objection to Jurisdiction — ^Time for ma king 
— ^Before magistrates.]— The Minerva (1822), 1 
Hag. Adm. 64 ; 166 E. R. 20. 

847. Appeal — To Court of Appeal — From 
Divisional Court— R. S. C., Ord. 68, r, 16.]— An 
order of a Div. Ct. affirming an orde of an aider- 
man of the City of London made upon a summons 
for wages taken out by a seaman, under 1894 
Act, 8. 164, is a final order in a matter not being 
an action within the meaning of above rule, 
Sc no appeal can be brought to the Ct. of Appeal 
after the expiration of fourteen days from the 
decision of the Div. Ct. — ^Austin Friars S.S. Co. 
V. Strack, [1906] 2 K. B. 499 ; 75 L. J. K. B. 658 ; 
94 L. T. 876 ; 70 J. P. 528 ; 22 T. L. R. 701, C. A. 
Annotations : — Reid. H. v. Westminster Assmt. Com., R. e. 

Islington Assmt. Com., [1917] 2 K. B. 215. Mentd. 

Lloyd v. Sheen (1905), 93 L. T. 174 : Slbery v. Connelly 

(1905), 94 L. T. 198 ; Sivewrigrht e. Allen, [1906] 2 K. B. 

81 ; Caine «. Palace Steam Shipping Co., [1907] 1 K. B. 

670; Browning v. Oomlin Valley Ci^olllorles, [1926] 1 K. B. 

522. 


848, Not by special case,] — By Summary 

Jurisdiction Act, 1879 (c. 49), s. 33 (1), any person 


aggrieved who desires to question an order or other 
proceeding of a ct. of summary jurisdiction, on 
the grou^ that it is erroheous in point of law, may 
app] V to the ct. to state a special case setting forth 
the facts of the case Sc the grounds on which the 
proceeding is questioned. 

By 1894 Act, s. 164, a seaman may, as soon as 
any wages due to him, not exceeding £50, become 
payable, sue for the same before a ct. of summary 
Turisdiqtion as therein described. Sc the order made 
by the ct. in the matter shall be final ; — Held : 
notwithstanding the former enactment, no appeal 
by special case lies fix)m an order made by a ct. 
of summary jurisdiction under the latter. — 
Wills Sc Sons t?. McSherry, [1914] 1 K. B. 616 ; 
83 L. J. K. B. 596 ; 110 L. T. 65 ; 78 J. P. 120 ; 12 
Asp. M. L. C. 426, D. 0. 

Annotations : — Hentd. Higgs & Hill v. Stepney B.C. ( 101 3), 
78 J. P. 134 ; Oodman v. Crofton, [1914] 3 K. B. 803. 


Sect. 6.— PROTECTION OF SEAMEN FROM 
IMPOSITION. 

Sub-sect. 1. — In General. 

See 1894 Act, ss. 156, 163, 212-219. 

849. Assignment of salvage Sc wages — ^What 
amounts to assignment — Indorsement of advance 
note — Advance note for more than one month’s 
wages,] — Rowlands r. Millbr, No. 761, ante. 

Agreements for apportionment of salvage.] 

— See Part XIII., Sect. 6, sub-sfect. 3, post. 

850. Stranger boarding ship without permission — 
Right to trial by Jury.] — ^A person cliarged with the 
offence of “ crimping ” under 1894 Act, s. 218, has 
a right to claim to be tried by a jury. — R. v, 
Goldberg, [1904] 2 K. B. 866 ; 73 L. J. K. B. 
970 ; 91 L. T. 490 ; 68 J. P. 664 ; 20 T. L. R. 
683 ; 20 Cox, C. C. 699, D. C. 

SoUciting seaman to become lodger.]— 

No. 11, ante; No. 852, post. 


Sub-sect. 2. — Lodging-House Keepers. 

See 1894 Act, ss. 214-219, &, generally. Public 
Health, Vol. XXXVIII., pp. 209-211, Nos. 437- 
466. 


of two Justioes of tho peace Sc not ex- 
olnaiTe. — ^Anderson v. Mason (1867), 
7 N. S. R. (1 G. Sc O.) 1.— CAN. 

845 1 . To what claims applicable — 
Wagw of deceased seaman .] — Stephens 
V. Duncan (1862), 1 Maepb. (Ct. of 
Sees.) 146.— SCOT. 


•. .1 — The juriadlotlon of Jus- 

tioes under 7 & 8 Ylot. o. 112, a. 15, 
extends to all cases where wages are 
due Sc payable,. Sc not merely to tho 
case specified in sect. 11. Any justioe 
in the county whore the voyage ends 
has jurisdiction. The order of tho 
justice need not fix any time for the 
payment of the wages. — R. v. Wheten 
(1866), 8 N. B. R. (3 AU.) 269.— CAN. 

I. .] — Where a vessel had 

been sold in execution of a judgment 
of a magistrate for tho reoovery of 
wages due to the men employed on 
her I — Held : as the yessol was not 
owned or re^tered in Quebec all tho 
proceedings had oonoenung her were 
absolutely null Sc void. — Kerb v. 


^ ® ii2» 8 

15, Is founded on 5 & 6 Will. 4, c. 19. 
B. 16, Sc was the model for 8id R. S, 
N. S., c. 76.B. 24. It was the object 
of the Legislature in passing 6 Sc S Will 
4 , o. 19, to assist miulnen in a sp^r 
reooveiT of their wages. Sc for that 
puipoM to give to maitfstrates a sum' 


mary jurisdiction when tho question of 
wages was merely in dispute ; but it 
was not intend<^ to enable them to 
decide upon Intricate questions for 
forfeiture, whether arising from Im- 
puted deserUoD, dlsobedienoe of orders, 
or from any other cause. — Cbawley v. 
Anderson (1868), 7 N. S. R. (1 G. & 0.) 
385.— CAN. 

h. .] — Pltf. contracted with F., 

who profefieed to be the owner of a 
yossel, to sail her as master at a 
stipulated rate of wages. After six 
months F., who had up to that time 
been on board, left the ship, & pltf. dls- 
oovered that he was not tne owner, tho 
possession of the ship haying been 
demanded by deft., the real owner. 
Pltf. then sued deft, for wages as master 
before the stipendiary magistrate under 
0. S., 1873, c. 129, ss. 52, 59, which 
enable a master to sue for wages due, 
him, not exceeding 1200 : — Held : the 
stipendiary had no jurisdiction. — 
Hawes v. Hart (1886), 18 N. S. R. 
(6 R. Sc G.) 42 ; 6 0. L. R. 140.— CAN. 

k. Under R. 8. C. o. 74, 

a claim for less than 1200 for wages 
earned on board a Gsna^an registered 
vessel must be enforced by summary 
proceedings under sects. 48-56 of the 
Act. — BEATnE V. Johansen (1887), 
28 N, B, R. 26.— CAN. 

l. s. o. 0. 74, 8. 52, 

does not confer jurisdiction upon the 


sti^ndiary ma^trato for the county 
of Halifax, in relation to a deft, residing 
& a voyage terminating in the city of 
Halifax, the Btipoudiarv magistrate 
lieing permitted to hold his ot. in the 
city, but his jurisdiction being confined 
to the county. — Grant v. Webber 
y^93), 25 N. S. E. (13 R. & G.) 193.— 


m. .] — Re Gamble v. Ward, 

20 O. L. T. 462.— CAN. 

n. Objection to jurisdiction — In- 
quiry into accounts exceeding £50 to 
ascertain balance ,] — ^Merchant Seaman 
Act gives two justices of the peace 
jurisdiction in actions for wages up to 
£50. Pltf. sued for a b^anoe of 
£15 15s. To ascertain the balance 
really due the jusUoes had to inquire 
into the amount of his wages during his 
whole services, which exceeded £70. 
An application was now made to sot 
aside their judgment on tho ground 
that they had exceeded their jurisdic- 
tion: — Held: the judgment below 
must bo sustained^— Bouohb v. Ayl- 
WARD (1889), 1 P. E. I. 295.— CAN. 


o. Ouster of jurisdiction,] — Tho 
jurisdloUon of a mogistrate in ou 
action by a seaman for wages is not 
ousted by the f aot that the master liM 
purported to forfeit the wages for jgous- 
conduot. — ^U nion S.S, Oo. of New 
Zealand, Ltd. v. Spbndiff (1903), 
23 N. Z. L. B, 289.— N.Z. 
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Part III. — ^Master, Officers and Crew. 

Sect. T.-IKSTITUTE AND DISTRESSED 


851. Meaning of lodging-house — Sailor's home.] 

— By Merchant Shipping Act, 1864 (c. 104), s. 238, 
it is en^ted that if witfln twenty-four hours after 
the arrival of any ship at any port in the United 
Kingdom, any person then being on board such 
ship solicits any seaman to become a lodger at 
he house of any person letting lodgings for hire, 
3r takes out of such ship any effects of any seaman, 
except under his personal direction & with the 
permission of the master, he shall for every such 
3ffence incur a penalty not exceeding £6 : — Held : 
apon an information charging A., the agent of a 
sailors' home at H., with infringing the above 
action, sailors’ homes are not lodging-houses 
within the meaning of the statute. — Richardson 
\ Arthur (1864), 28 J. P. 168. 

852. Boarding ship for purpose of soliciting 
eaman to become lodger — ^Meaning of arrival.”] 

— Resp. was charged under Merchant Shipping Act, 
1864 (c. 104), s. 237, with boarding without the 
permission of the master a ship “ about to arrive at 
her place of destination before her actual arrival 
‘n dock or at the place of her discharge.” The 
ship, at the time resp. boarded her, had just entered 
!yhe Cumberland Basin in the port of Bristol at 
7 a.m. The basin is divided from the river Avon by 
dock gates, & is a complete dock, forming part of, 
but divided by other dock gates from, the rest of 
the docks. There are quays in the basin, but the 
ship was not intended to dischai^e in the basin ; 
slie remained in the basin all night, & the next 
norning she was moored further in the floating 
harbour, & discharged her cargo at the quay 
jhere. The justices dismissed the complaint : — 
Held : the ship had not arrived ” at her place 
jf destination ” by merely arriving in the port of 
Bristol, & she had not ” actually arrived at her 
place of discharge,” which was the quay where she 
oltimately did discharge ; but she had ‘‘ actually 
arrived in dock ” within Merchant Shipping Act, 
1854 (c. 104), s. 237, although the dock was not the 
lock in which she ultimately discharged ; & the 
justices’ decision was therefore right. — Attwood 
V, Case (1875), 1 Q. B. D. 134 ; 45 U. J. M. C, 20 ; 
40 .7. P. 534 ; sub nom. Atwood v. Case, 33 L. T. 
507 ; 24 W. R. 94 ; 3 Asp. M. L. C. 84, D. C. 

See, now, 1894 Act, s. 218, 

853. Foreign ship — Extension of Act by 

Order in Council.] — R. v. Abrahams, No. 11, ante. 


Sect. 6.— ACCIDENTS TO SEAMEN IN COURSE 
OF EMPLOYMENT. 

Liability of owners under Employers’ Liability 
\ct.]— Master &; Servant, VoL XXXIV., 
>. 222, Nos. 1845, 1846. 

Liability of owners under Workmen’s Com- 
ensation Acts .] — See Master & Servant, Vol. 
XXXIV., pp. kl-244, 264, 276, 293, 421, Nos. 
2069-2078, 2176, 2339, 2446, 3417. 

Liability of owners under Merchant Shipping 
\cts.] — See Sect. 3, ante. 


4 SEAMEN. 

See 1894 Act, ss. 184, 185 ; 1906 Act, ss. 28-49 ; 
1923 Act; Statutory Rules & Orders, 1914, 
No. 90 ; Statutory Rules & Orders, 1921, No. 642. 

854. Termination of service abroad — Meaning 
of ** passage home ” — ^Passage to port of shipment 
or other port In United Kingdom agreed to by 
seamen.] — ^By 1894 Act, s. 186, where the service 
of any seaman belonging to any British ship 
terminates at any port out of Her Majesty’s 
dominions, the master shall, among other alterna- 
tives, either (c) provide him with a passage home, 
OP (d) deposit with the consular officer such a 
sum of money as is by the officer deemed sufficient 
to defray the expenses of his maintenance & passage 
home. 

Upon the discharge abroad of a British seaman, 
the consul, acting under clause (d), fixed a sum 
which he deemed sufficient to defray the expenses 
of the seaman’s passage home, & the master 
deposited this sum with the consul, who provided 
the seaman with a voucher for a passage. The 
voucher for the passage did not include mainte- 
nance. In an action by the seaman against the 
shipowners to recover the expenses of his mainte- 
nance on the passage : — Held : the master, by 
depositing the sum fixed by the consul, had com- 
plied with the requirements of clause (d), & the 
shipowners were not liable. 

Semble : a “ passage home ” in clause (c) 
means a passage to the port at which the seaman 
was shipped, or to some port in the United Kingdom 
agreed to by him. — Edwards v. Steel, Young & 
Co., [1897] 2 Q. B. 327 ; 66 L. J. Q. B. 690 ; 77 
L. T. 297 ; 45 W. R. 689 ; 13 T. L. R. 528 ; 8 
Asp. M. L. 0. 323 ; 2 Com. Cas. 272, C. A. 
AnnoteUion : — Folld. PurveB v. Stmits of Dover S.S. Co., 

(1899] 2 Q. B. 217. 

355 , .] — ^Wlien the service of a 

seaman belonging to a British ship termimtes at 
a foreign port, & the master elects to ‘‘ provide liim 
with a passage home,” under 1894 Act, s. 186 (2) 
(c), the master is bound to provide him with a 
passage to the port in Her Majesty’s dominions at 
which he was originally shipped, or to a port in the 
United Kingdom agreed to by him. — Furves v. 
Straits op Dover S.S. Co., [1899] 2 Q. B. 217 ; 
68 L. J. Q. B. 925 ; 81 L. T. 35 ; 15 T. L. R. 450 ; 
43 Sol. Jo. 620 ; 8 Asp. M. L. C. 566 ; 4 Com. Cas. 
274, C. A. 

856 , Agreement to return to 

nearest port served by steamers.] — Seamen agreed 
to serve on a British sliip on a voyage from New- 
port, Monmouth, to Malta, & the end at a final 
port of discharge in the United Kingdom or 
Continent of Europe between the Elbe & Brest, 
inclusive, & it was agreed that when the seamen 
were discharged on the continent as above the 
master should furnish the means of sending them 
back to the nearest port in the United Kingdom 
served by regular steamers, & the seamen agreed 
to such nearest port as the port United Kingdom 


PART III. SECT. 7. 

P. Crimpina,**] — T. was oon- 
no^ under Seaman’s Laws Consoll- 
lation Act, 1864, s. 14, for supplying 
seaman to be entered on board a ship. 
^ however, not proved that T. 
^ok the seaman on board In any way 
against his will:— HcM; T. was 
vro^ly oonvloted inasmuch as the 
word ^‘supply ’* In the sect, means 
^t the person supplied has no 
or no power to prevent himself 
Torn ^ing supplied, e.v. drink Sc dnigs. 

t>. Thomson (1893), 14 
N. S. W. I,. R. (Law) XU ; 9 N. 8. 


W. W. N. U7.— AUS. 

q. Construction of 20 Oeo, 2. c. 38.] 
— The object of the above Act was 
to provide a fund for the permanent 
relief of the persons named in the title ; 
but it left the right of the sailor to 
support Sc mescal aid abroad, while 
the voyage was not terminated, im- 
touohed. The sailor was bound to pay 
BO much per month towards the fimd 
contemplated by the Act, Sc In con- 
sideration of such payment he was 
entitled to certain advantages Sc relief 
under it, but there was no intention 
of enacting any matter interfering with 


the then existing rights between 
master Sc mariner. — Ralston v. Barbs 
(1836), 1 N. S. R. (1 Thom.) 75.— CAN. 

r. LiaJbiliiy of owner — Under 11 Oeo, 
4, c. 20.]— As 11 Geo. 4, c. 20, had 
failed to express the ultimate liability 
of the owner to discharge the duty of 
sending home distressed seamen, or 
to bear the burthen of ItMt created 
none Sc recognised none. The statute 
not merely shows that there is no duty 
on the owner, but that it was not one 
thought proper to impose on him, hut 
rather a publio charge. — ^Mblanoon v. 
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Sect, 7. — DeaiUuU and distressed seamen* Sects, 8, 

9 dr 10 : Sub’Seds, 1 dr 2.] 


to which they might be so sent back. The voyage 
ended at Hamburg, where the crew were dis- 
charged. The master paid the exi^nses of sending 
the seamen to Hull, which was Ihe nearest port 
served by regular steamers. The seamen claimed 
that they were entitled to the expense of con- 
veyance to Newport, the port of shipment ; — Held : 
the agreement that the seamen should be sent back 
from the port of discharge to the nearest port in 
Uie United Kingdom served by regular steamers 
was not inconsistent with the pro'^ons of 1894 
Act, s. 186, and that the seamen were not entitled 
to the expenses of conveyance to the port of ship- 
ment. — V. Pargbove Steam Navigation 
C o., Ltd. (1908), 24 T. L. K. 430, C. A. 

857. Ei^nses of maintenance — Insuffi- 

cient sum fixed by consul — Shipowner not liable for 
deficiency.] — Edwards v, Steel, Young & Co., 
No. 864, ante, 

868. Right of Crown to recover from 

owner — Seaman suffering from venereal disease.] — 

Under 1906 Act, ss. 41 & 42, the Board of Trade 
on behalf of the Crown is entitled to recover from 
the owner of a British ship the expenses incurred on 
behalf of the Crown of maintenance in the sense of 
board & lodging & conveyance home of a seaman 
left behind from the ship in a place out of the 
United Kingdom & in distress in that place, 
though suffering from venereal disease, but it 
cannot recover any medical or surgical expenses 
of the seaman. 

I cannot conceive that Parliament used the word 
** maintenance ” [in 1906 Act, s. 41] to cover, 
say, the fee of a surgeon for amputating a leg 
(Scrutton, J.). — Board op Trade v, Anglo- 
American Oil Co., Ltd., [1911] 2 K. B. 226 ; 80 
L. J. K. B. 835 ; 104 L. T. 497 ; 27 T. L. R. 844 ; 
11 Asp. M. L. C. 699 ; 16 Com. Cas. 151. 

g59, Medical or surgical expenses not 

included — Fee for operation.] — aboard of Trade 
V. Anglo-American Oil Co., Ltd., No. 868, 
ante, 

860. Distressed seaman — ^Who is — Question of 
fact.] — The question whether a seaman who has 
been shipwrecked abroad is a distressed sea- 
man ” within 1894 Act, ss. 190, 191, 193, is a 
question of fact. 

A ** distressed seaman ** does not of necessity 
cease to be a ** distressed seaman ” on his being 
paid the wages due to him, when such wages are 
enough to pay the expenses of his maintenance 
abroad & passage home. 

Qu, : whether the ** sufficient evidence of 
expenses incurred for his benefit which is provided 
for by 1894 Act, s. 193 (8), means conclusive 
evidence.** 

The mere fact that a seaman is shipwrecked 
abroad is not conclusive evidence of distress. — 
Board of Trade v, Saiung Ship Glbnpark, 
[1904] 1 K. B. 682 ; 78 L. J. K. B. 815 ; 90 L. T. 
360 ; 62 W. R. 646 ; 20 T. L. R. 321 ; 48 Sol. 
Jo. 310 ; 9 Asp. M. L. C. 550 ; 9 Com* Cas. 192, 
C. A. 

861. Effect of payment of wages.] — 

Board op Trade v, Saiung Ship Gi^bnpabk, 
No. 860, ante, 

862. SufliciMit evidence ** of expenses 

Incurred by Crown—Whether equivalent to con- I 


elusive evidence.]— -B oard of Trade v. Saiung 
Ship Glbnpark, No. 860, ante* 

Care of seaman during currency of agreement.] — 
See Sect. 8, ante. 


Sect. 8.— RELIEF TO FAMILIES OF SEAMEN. 
See 1894 Act, ss. 182, 188. 

Allotment notes .] — See Sect. 4, sub-sect. 9, 
ante. 


Sect. 9.— PROPERTY OF DECEASED SEAMEN. 

See 1894 Act, ss. 169-181 ; 1906 Act, s. 29. 

863. Sale of seaman’s property at the mast — 
Whether conclusive as to value.]— ; if the in- 
ventory & sale of a dead Beaman*s property at the 
mast is conclusive evidence of their value, or the 

S ractice of mast-selli]^ legal. — ^Blainpield v , 
[ARCH (1703), 7 Mod. Rep. 141 ; 87 E. R. 1150. 

864. Will of seaman — Whether will must be 
made at sea— Wills Act, 1837 (e. 26), s. 11.]-- 
Deceased, who was master of a trading vessel, in 
the course of a voyage, arrived at Port Adelaide, 
from whence he wrote, & forwarded by post a 
letter, some sentences of which were testamentaiy. 
Hie vessel was subsequently lost at sea : — Held : 
deceased was a mariner at sea, & such a letter, being 
in the handwriting of deceased*, & testamentary, 
was entitled to probate. — In the Goods of Parker 
(1859), 2 Sw. & Tr. 875 ; 28 L. J. P. & M. 91 ; 23 
J. P. 360 ; 5 Jur. N. S. 553 ; 164 B. R. 1041. 

.] — Compare Royal Forces, Vol. XXXIX., 

pp. 332, 333, Nos. 180-190. 

Payment of wages on death.] — See Sect. 7, sub- 
sect. 8, ante. 

Presumption bf death.] — See Evidence, Vol. 
XXII., p. 169, No. 1450. 


Sect. 10.— DISCIPLINE. 

Sub-sect, 1. — General Duttbs op Seamen, 

See 1894 Act, ss. 220-238, 376-384. 

865. General rule.] — (1) Drunkenness, neglect 
of duty, & disobedience. These are certmnly 
offences of a high nature, fully sufficient to justify 
the discharge, if proved. In respect to the 
negligence, it would not be necessary to prove, 
that it was wilful negligence ; it would be suffi- 
cient if it appeared to amount to that habitual 
inattention to the ordinary duties of his station 
that might expose the ship to danger (Sm William 
Scorr). 

(2) Upon the matter of drunkenness, the ct. 
will be no apologist for that; it is an offence 
peculiarly noxious on board a ship, where the 
sober & vigilant attention of everv man, Sc parti- 
cularly of officers, is required. At the samq time 
the ct. cannot entirely forget, that in a mode of 
life peculiarly exposed to severe peril & exertion, 
& therefore admitting in seasons ot repose some- 
thing of indulgence & refreshment ; that indul- 
gence Sc refreshment is naturally enough sought 
by such i>ersons in grosser pleasures of tmi>t kind ; 
Sc therefore that the proof of a single act of in- 
temperance, committed in port, is no conclusive 


awi«j^^l864), 2 N. S. B. (James) 
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Part III.— Master. Officers and Crew. 


proof of disability for general maritime employ- 
nent. Another we would, 1 fear, disable many 
very useful men for the maritime service of the 
country (Sra William Scott).* 

(8) As to disobedience to lawful command, it is 
an offence of the ^ssest kind ; the ct. would be 
particularly attentive to preserve that subordina- 
tion & discipline on boM*d of ship which is so 
'ndispensably necessary for the preservation of the 
whole service, & of every person concerned in it. 
It would not, therefore, be a peremptory or harsh 
X)ne, or an overcharged manner in the exercise of 
authority, that will be ever held by this ct. to 
justify resistance. It will not be sufficient that 
there 1^ been a want of that personal attention 
&> civility which usually takes place on other occa- 
nons, & might be wished, generally, to attend the 
Bxercise of authority. The natiu^ of the service 
•equires, that those persons who engage in it 
should accommodate themselves to the circum- 
stances attending it (Sir William Scott). 

(4) If a master chose to turn a mariner on shore, 
without cause, in a foreign country, the mere 
refusal to go would of itself justify an improper 
discharge (Sir Wtluam Scott). — Robinrtt v. 
The Exeter (1799), 2 Ch. Rob. 201 ; 105 E. R. 
309. 

Annotations: — As to (2) Confd. The Roebuck (1874), 31 

L. T. 274 ; The Maoleod (1880), 5 P. D. 254. As to (3) 

Coned. The Blake (1839), 1 Wm. Rob. 73. Generally, 

Reid. The British Trade, [1024] P. 104. 

866. .] — (1) In an action against the 

captain of an E. I. C. ship for personal damage on 
the ground of excessive punishment : — Held : the 
justification was sufficiently established. 

It does not appear to me that there is any 
doubtful question of law, arising upon the illegality 
of indicting bodily correction upon offending 
mariners — such punishment being commensurate 
to the offence committed, being awarded by due 
authority, & being administered with due modera- 
tion (Ix)RD Stowell). 

(2) In the punishment of a seaman for mis- 
conduct, previous acts ejuadem generis may be 
considered, dt pleaded in justification. 

(3) This ct will expect that seamen shall do their 
proper duty, & in a proper manner (Lord 
Stowell). — The Lowther Oastlb (1825), 1 Hag. 
Adm. 384 ; 160 E. R. 137. 

AnnxMims :—As to (1) Refd. The Sylph (1807), L. R. 2 A. 

& E. 24 : Mersey Docks Sc Harbour Board v. Turner, The 

Zeta (1893), 63 L. J. P. 17. 

867. .] — The Jupiter, No. 711, ante, 

868. To serve the ship — In river as well as at 
seaj — ^T hb Pearl (1804), 5 Ch. Rob. 224 ; 165 
E. R. 756. 

869. In favourable Sc adverse weather.] — 

The Neptune, No. 633, ante, 

870. Threatened shlpwreok.]— T he Nep- 

tune, No. 633, ante. 


Sub-sect. 2. — ^Authority op Master. 

iSfee 1894 Act, m, 220-238. 

871. General rule.] — The master of a merchant 
ship has authority over the mariners to enforce 
ob^ence to his lawful commands, for the naviga- 
tion of the vessel & preservation of good order ; &, 
in case of disobedience or disorderly conduct, may 
inflict corporal punishment, moderate & pro- 
portionate to the offence. — ^Lamb v, Burnett 
(1831), 1 Cr. & J. 291 ; 1 Tyr. 265 ; 9 L. J. O. S. 
Ex. 55 ; 148 E. R. 1430. 

AnnoUUion: — Mentd. Penn v. Ward (1835), 2 Cr. M. & R. 

338. 

872. Basis of authority — Safety of navigation.] 

— ^The Lima, No. 728, ante, 

878. Whether personal violence justified.] — 
The Lima, No. 728, ante, 

874. Punishment — Corporal punishment — Ex- 
tent of right to inflict.] — In a case of gross mis- 
behaviour, the master of a merchant ship has a 
right to inflict corporal punisliment upon the 
delinquent mariner ; that right must be sup- 
ported by the law of England, which is the proper 
authority for fixing the limits within which one 
subject of this realm has a right to inflict corporal 
suffering upon another (Lord Stowell). — The 
Agincourt (1824), 1 Hag. Adm. 271 ; 166 E. R. 
96. 

Annotations: — Apld. The Lowther Castle (1825), 1 

Adm. 384. Refd. The Sylph (1867), L. R. 2 A. & E. 24 , 

R. e.Clty of London Court Judge, [1892j[ 1 Q. B. 273 ; 

Mersey Dooks Sc Harboiu* Board v. Turner, The Zeta (1893); 

63 L. J. P. 17. 

875. .]— The Lowther Castle, 

No. 860, ante, 

876. .]— Lamb v. Burnett, No. 

871, ante, 

877. .]— Francis v, Hutchin- 

son (1841), 7 L. T. 224. 

878. .] — Carnagham v, David- 

son (1852), 7 L. T. 224. 

870 . Evidence of previous acts ejusdem 

generis.] — The Lowther Castle, No. 866, ante, 

880. By local authority in foreign port — 

Offence committed on board — Master instigating 
action of local authority.] — ^The commander of an 
English merchant ship lying in a port of a foreign 
state sent a seaman, who had committed mutiny 
on board the ship, ashore, in custody of the 
soldiers of the port, & procured him to be flogged 
& impiisoned by the local authorities : — Held : the 
capt^ was answerable in trespass for what w^ 
done on shore, he having taken an active part in 
instigating & promoting the proceedings. — Aitken 
17. Bed WELL (1827), Mood. & M. 68, N. P. 

881. Previous institution of Inquiry — 

Entry of inquiry in log.] — It is the duty of the 
capt^ of a merchant vessel, in case of mis- 
conduct of one of the crew, previously to the 
infliction of punishment, to institute inquiry, with 


PART III. SECT. 10, SUB-8B0T. 2. 
8781. Whether personal violence 
M ,} — Although the mostor of a ship 
may take all reaeonable meauB to 
preserve dlooipllne, where, to enforce 
an order given by him, ne unneoes- 
saiUy lays hands on a member of the 
crew (a woman) ho la teohnloally 
gol^ of an aasault on her. — ^L oupidbs 
V. Tbb Oaldoous (1921), 20 Exoh. 
0. R. 331.— CAN. 

878 il. .1 — ^In an aotlon by a 

Beaman against the owners of a vessel 
on which he was employed for damages 
on aooount of an assault oommlttM 
upon him by the master of the vessel, 
the pursuer averred that the master 
aofinf In ^ course of his employ- 
sc in detenders' intmst," oame 
into the loreoastte, where the pursuer 


was lying ill. Sc In order to compel him 
to proceed with hls work, pulled him 
from his berth Sc dragged niin on deck, 
whereby his illness was aggravated : — 
HeM: pursuer’s averments disclosed 
that the master was acting in the 
oourse of his employment. Sc defenders 
were not responsible to the pursuer for 
an injury caused by the fault of his 
fellow-servant. — D ownib v, Connell 
BR omEiUi, Ltd., [1910] S. 0. 781. — 
SCOT. 

874 i. Punishment — Corporal pun- 
ishment-SalmU of ripW to 
Where a seaman having mutinied Sc 
incited the rest of the orew to mutiny, 
the captain ordered him to be placed 
in irons Sc afterwards to bo flogged 
which was done. Sc the seaman, on 
arrival of the ship at Quebeo brought 


action of damages against the captain : 
— Held the latter had the right of 

S uniahmont so practised Iw mm. Sc 
lie action was dismissed. — T he Gold- 
stream (1832), S. R. C. 518. — CAN. 

874 ii. .1 — Gordons. 

Gordon (1867), 7 N. S. R. (1 G. Sc O.) 
80.— CAN. 


874 Hi. .1 — ^The master 

of a ship is entitled to bhastise an 
apprenUce. Sc the ot. on a claim for 
damages being made on the ap- 
prentloe’B behalf, will not inquire 


whether the master was right or wrong, 
provided his act was tnuy an act of 
obastlsement, 8c not an act of wanton 
oruelty.— WiamB v. Burns (1883), 
11 R. (Ct. ot Sees.) 217 ; 21 So. L. It. 


11 R. (Ct. ot Sees.) 217 ; 21 So. L. It. 
160.-^0OT. 

a. Rigid to reduce mate in ranh.)— 
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Sect, 10. — Discipline: Sub-sects, 2 d: S, A, d: B, 
(a) do jb),] 

the assistance of others, &, to have the result 
entered in the log. — ^Murray v, Moutrib (1834), 
6 C. & P. 471 ; 172 B. B. 1324, N. P. 

882. ControUed by exigencies of occasion.] 

— ^The master has no authority to inflict punish- 
ment, except what the exigencies of any occasion 
demand. — Savory v, Burnett (1854), 0 L. T. 657. 

883. To disrate seaman.] — The Highland 
Chief, No. 769, ante, 

884. Death of master — Chief mate succeeding 
— Crew bound to accept chief mate as master — 
Although foreigner.] — In an action for wages by a 
seaman agmnst the shipowner, plea, after setting 
out the ship’s articles between H. the master £ 
pltf. others, that H. died, & S. the chief mate 
became & was master ; & that, while S. was such 
masto, pltf. was guilty of mutiny. Beplication, 
admitting the ship’s articles & the death of H., 
& that S. became & was master, concluded “ de 
injuria absque residua causae ” : — Held : under 
tl^ replication, pltf. could not show that S. was a 
foreigner, & incompetent to be master of the ship 
under 3 &; 4 Will. 4, c. 64, s. 12. 

Semhle: if the master of a ship dies on the 
voyage, & the chief mate succeeds him in the 
command, the crew are bound by the ship’s articles, 
though such chief mate is a foreigner. — Benno v, 
Bennett (1842), 3 Q. B. 768 ; 3 Gal. & Dav. 54 ; 
12 L. J. Q. B. 17 ; 6 Jur. 992 ; 114 E. il. 702. 

.] — Compare No. 792, ante. 


Sub-sect. 3. — Offences Against Discipline. 

A, In General, 

See 1894 Act, ss. 229-238, 376-384. 

885. Application of statutory provisions as to 
discipline — Only to registered British ships.] — 
The sects, coming under the head of '' Discipline ” 
in 17 & 18 Viet. c. 104, have reference to British 
ships alone. One of these, sect. 257, renders liable 
to a penalty ‘‘ every person who wilfully harbours 
or secretes any seaman or apprentice who has 
deserted from his ship”; — Held: in order to 
convict an offender under this sect., it must be 
shown that the ship deserted from is a British 
ship ; & that, inasmuch as by Merchant Shipping 
Act, 1854 (c. 104), s. 19, ” every British ship must 
be registered,” ” & no ship ” thereby ” required 
to be registered shall, unless registered, be 
recognised as a British ship,” proof that the 
ship is registered must al^ be given, either 
by the production of the original renter, or 
by an examined or certified copy of it, as re- 
quired by sect. 107. — Leary v, Lloyd (1860), 
BE, &E, 178 ; 29 L. J. M. C. 194 ; 3 L. T. 210 ; 
24 J. P, 662 ; 6 Jur. N. S. 1246 ; 121 E. B. 409. 
jinnotaHona :—-(knud. Poll v, Dambe. [1901] 2 K. B. 679. 

Beld. The Tf«UB (1902), 87 L. T. 698. 


886. Sea going ships — Summary 

punishment for olTenoes.l^^esp. was engaged on a 
screw steamer, of about 142 tons gross tonnage, 
registered as a British ship at the port of Liver- 
pool. She was exclusively used to carry salt 
upon the rivers Weaver & Mersey from Winsford 
to Liverpool where it was tranMerred to ocean 
going vessels. Her voyages, so far as they were 
upon the river Mersey, wore in tidal waters, but 
did not extend in such tidal waters beyond the 
limits of the port of Liverpool : — Held : the ship 
was not a ” sea going ” ship within Merchant 
Shipping Act, 1864 (c. 104), s. 109, &, therefore, 
that proceedings could not properly be taken 
againi^ resp. under 17 & 18 Viet. c. 104, s. 243. — 
Salt Union v. Wood, [1893] 1 Q. B. 370 ; 62 
L. J. M. C. 76 ; 68 L. T. 92 ; 67 J. P. 201 ; 41 
W. B. 301 ; 37 Sol. Jo. 196 ; 7 Asp. M. L. C. 281 ; 
6 B. 176, D. C. 

887. Naval court constituted under 1894 Act — 
Extent of powers — Whether limited to powers of 
punishment — Discharge of seaman.] — ^A naval 
ct. summoned under the provisions of 1894 Act in 
dealing with the offence of continued wilful dis- 
obedience by a seaman to lawful commands, may 
put in exercise ail its statutory powers so far as 
they are applicable to the t^ase, including the 
power to discharge the seaman from his ship, & 
is not limited to the powers of punishment con- 
ferred by the Act on a ct. of summary jurisdiction 
in respect of the same offence. 

An order regularly made by a duly constituted 
naval ct. within the scope of its jurisdiction is 
conclusive in any subsequent legsd proceedings 
I of the rights of aU the parties interested, whether 
they are parties to the proceedings before the 
naval ct. or not ; consequently, where by such 
order a seaman is discharged from his ship, the 
order is a bar to a civil action by the seaman 
against the owner for wrongful dismissal, not- 
withstanding that the owner was not a party to 
the criminal proceedings. 

Pltf., who was engaged on a ship for a term of 
three years, which covered the period of the Busso- 
Japanese war, on the arrival of the ship at Yoko- 
hama, refused to continue the voyage on the 
ground that the ship was carrying contraband 
of war. At the instance of the master a naval 
ct. was convened, which found pltf., with others 
of the crew, guilty of continued wilful disobedience 
to lawful commands & of insubordination preju- 
dicial to the owners’ interests, & rejected the men’s 
plea with respect to the carriage of contraband ; 
& the ct. discharged the men from the ship & 
forfeited their wages. In an action by pltf. against 
the owner for wrongful dismissal & for wages, it 
appeared that the ship was carrying contraband 
at the time of pltf.’s refusal to proceed ; — Held : 
the order of the naval ct. was a bar to the action. — 
Hutton v, Bas S.8. Co., Ltd., [1907] 1 K, B, 834 ; 
76 L. j. K. B. 662 ; 96 L. T. 616 ; 23 T. L. B. 


Where a fiocond mate is raised to the 

rank of chief mate by the master 

during the royoM, he may be ordered 

to his own rank by the master for 

contn^ wSi ^ re *^L? dSI 

1837), 1 S. V. A. R. 130.— CAN. 


b. DderUion — Action for false 
imprisonment.] — The master of a 
steamer lying In Halifax harbonr 
having oanse to snspect pltf. of steiding, 

Sc having proonred warrants to be 

issned against him. confined pltf. while 

the search was being made, in order to 

prevent him from oommunioatlng with 

the rest of the crew. An action for 
false imprisonment was bronkbt: — 
Held! the master bad acted within 


the scope of his authority. — L eith v. 
Trott (1863), 16 N. S. R. (4 R. & G.) 
1 20.— CAN, 

PART III. SECT. 10, SUB-SECT. 8.— A. 

0 . Application of statutory pro- 
visions ,] — On a petition for habeas 
corpus in a case of conviction under 
M.S.Aot:— HeW; 36 Viot. 0.129,8. 125, 
does not modify or Ik^t sect. 124, bo 
as to restrict the appUoation of the 
Actm relation to ships in the merchant 
swvioe of foreign countries to the 
offence of desertion only, but the whole 
proi^ons of such Act apply to such 
mroign vessel in so far as is consistent 
wh existlim treaties between Great 
Britain Sc foreign countries . — JSx p. 


Johansen & Nordin (1874)7 18 
L. 0. J. 164.— CAN. 


d. BrUiah ship in Canadian 

vjoters .] — The Orion, a British ship, 
being in Oanadian waters, Imperial 
Shipping Act, 1894. Part 2 (ss. 220-238), 
relating to disolplme, have no applioa* 
tion.-^. V, Olben (B. 0.) (1906), 4 
W. L. R. 108.— CAN. 


e. Necessity for dating that 

act charged wUfvUy commiiied. 1-—R. c, 
Brii>obs(190D» 13 B. 0. R. 67. — CAN. 

f. To BrUish Jndio.]— M. S. 

Act, 1854 ( 0 . 104), 8. 243 (b), has no 
applloation to British India. The Aot 
applicable to oases of oontinued wilful 
dlsobedienoe of lawful oommands by 
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206 : 60 Sol. Jo. 96 ; 10 Asp. M. L. C. 386 ; 12 
Com. Oas. 231, 0. A. ; affg. (1906), 94 L. T. 646, 

;~Befd. Caine v. Palace Shi^lnff Co, (1906), 

22 T. L« R. 816, Mentd. Hill v, CUflord, Cllllord v, Tlmma. 

Clifford V. PhlllipR, [1907] 2 Ch. 236. 

888 . Order of court — Operation as estoppel 

— Subsequent action by discharged seamen for 
wages.] — ^Hutton v . Bas S.S. Co., Ivtd., No. 887, 
ante. 

Limits of criminal Jurisdiction — Offences com- 
mitted on seas & rivers.] — See Criminal Law, Vol. 
XIV., pp. 137-141, Nos. 1090-1139. 

B, Nature of Offences, 

(a) In General, 

Sec 1894 Act, ss. 220, 225, 237, 376; 1896 
Act, s. 82 (1), Marine Insurance Act, 1906 (c. 41), 
Sched. I. (1). 

889. Wilful negligence.] — Robinett v. The 
Exeter, No. 865, ante, 

890. Misconduct endangering ship — Act tending 
to loss or destruction.] — To sustain an indictment 
for a misdemeanour under Merchant Shipping Act, 
1854 (c. 104), s. 239, it is not necessary that the 
act done or omitted should bo followed by actual 
loss, destruction, or damage. 

If the act tended to the loss, destruction or 
damage of the ship though neither result followed, 
it is a misdemeanour within this sect., as if a man 
should stick a lighted candle in an uncovered 
barrel of gunpowder, though he put it out imme- 
diately, I think that would be an act tending to 
the damage of the ship. . . . Two persons being 
together in the imme^ate neighbourhood of an 
explosive & unprotected material & one lighting 
a candle, & the other omitting to put it out, the 
first would be guilty under the former clause of 
the sect., & the second under the latter (Bram- 
WELL, B.), — R. V, Gardner (1859), 1 F. & F. 669. 

891. Omission to do act for preserving 

ship-^No look out kept.] — Wliere a ship comes into 
collision with another vessel as the result either 
of the act of the master in placing the look-out 
man in such a position on deck that his view ahead 
is partially obstructed, or of the failure of the 
look-out man to keep a good look out, neither 
the act of the master nor the neglect of the look- 
out man is a neglect of duty of the kind con- 
templated by 1894 Act, s. 220. — Deacon v. 
Evans, [1911] 1 K. B. 671 ; 80 L. J. K. B. 385 ; 
104 L. T. 99 ; 75 J. P. 162 ; 11 Asp. M. L. C. 650, 
I). C. 

892. Refusal to serve — Agreement to servo — 
Articles not signed.] — ^By Reg. 39A of the Defence 
of the Realm Regulations Consolidated, 1917, 
“ If a person lawfully engaged to serve on board 
any ship or vessel belonging to or chartered, 
hired, or requisitioned by the Admlty. or Army 
Council . . . neglects or refuses without reason- 
able excuse to join his ship or vessel ... he shall 
be guilty of an offence. . . .” V^ere a seaman 
has agreed to serve on a rec^uisitioned ship & to 
proceed to a port to sign articles thereon & after- 
wards refuses to carry out the agreement ; — 
Held: the fact that he has not signed articles 
does not prevent him from being “ lawfully 
engaged ** & ^m being liable to be convicted 
under above regulation for refusing to join his 
ship. — ^Haws V , Brown (1917), 87 L. J. K. B. 124 ; 


Ballon is Act 1 of 1859, s. 83. ol. 5 (c). — 
Re Rbabdon (1875), 8 Mad. 85. — IND. 

f. — - To impoHHon of punish^ 
men<«.] — Shipping & Seamen Aot 
(Imperial), B. 77l,md not anthorlse the 
impoBltioh of ptmlBhmentB exproBsly 
prohibited by New Zealand Le^lature, 
1909 Aot, B. 24.— Re Mulvanet, [1928] 


117 L. T. 408 ; 81 J. P. 300 ; 14 Asp. M. L. O. 
164; 26Cox,0.^).21,D.C. 

Offences on the high seas — ^Piracy & slave trade.] 
— See Criminal Law, Vol. XV., pp. 724-728. 

Larceny from ships, docks, etc.] — See Criminal 
Law, Vol. XV., pp. 899, 900, Nos. 9865-9869. 

Trade disputes — ^Proceedings under Conspiracy & 
Protection of Property Act, 1875 (c. 86).]--5cc 
Cribonal IjAW, Vol. XV., pp. 768, 769, Nos. 
8237, 8238. 

(6) Drunkenness and Insubordination, 

See 1894 Act, ss. 220, 376. 

898. Drunkenness — Habitual drunkenness & 
single acts of intemperance distinguished.] — 

Robinett v. The Exeter, No. 865, ante, 

894 . Master.]— -The Roebuck, No. 

735, ante, . . _ 

Forfeiture of wages.] — See Sect. 4, sub- 
sect. 3, E., ante, 

895. Insubordination.]— Robinett v. The Exe- 
ter, No. 865, arUe, 

896. Refusal to return to ships with 

captain — Forfeiture of offenders property on board.] 

—Where the second mate of a vessel was ordered 
with three other seamen to take the ship’s boat 
& convey the captain on board, who had gone on 
shore at the Mauritius, &> on their getting on shore 
they refused to return with him, but remained 
there all night, & he was obliged to get back to 
his ship in another boat, &. redeem his own on the 
following morning : when such mate was taken 
before a magistrate at the Mauritius, & committed 
to prison for a month : — Held : this was such 
an act of disobedience as to warrant the captain 
to detain his property on board the vessel by way 
of forfeiture, & consequently that trover could 
not be maintained against the captain for such 
detention. — Wbatherpen v, Laidler (1823), 8 
Moore, C. P. 37. . a, 

897 . Duty of captain immediately to dls- 

charge seaman — Where facility for replacement.] — 
The Ealing (Irove, No. 708, ante, 

898. Officer directly or indirectly pro- 

moting— Right of owner to dismiss.]— The owners 
of a vessel have a right to dismiss an officer who 
directly or indirectly promotes i nsubordln atio n, 
& such officer has no right to wages othe^^ 
due to him by agreement after such dismissal. 
— ^The Marina (1881), 50 L. J. P. 33 ; 29 W. R. 

899. Wilful disobedience — Question of 

fact.] — ^Applt. was the representative of the 
Neptune Navigation co., & resps. were seamen 
employed as firemen on the ss. Pennine BangCf 
which belonged to that co. Resps. were sum- 
moned upon an information that on May 18, 
1908, being seamen engaged on the Pennine 
Range when on the high seas, they had been 
guilty of wilful disobedience to a lawful command 
contrary to 1894 Act, s. 225. When ^ ss. 
Pennine Range was two days out from Las Palmas 
on a homeward voyage, resps. were ordered by 
the engineer to clean out the engine room. Th^ 
refused to do so, saying that they were tired. 
The captein then sent for them, & explained the 
penalty that might be imposed upon them for 
refusing to obey a lawful command, & gave them 
twenty-four hours to consider the matter, but 

eommandB — Unless proper rate of wages 
toas poid.]— B idwkll v, Abbott, ^ p, 
ABBOTT. [1926] S. R. Q. 196.— AUS. 


N. Z. L. R. 129.«— N.Z. 

PART III. SECT. 10, SUB-SECT. 8.— 
B. (b). 

h. InsubordinatUm Refusal to 
obey order on fifun^.l— M^ hau^ v. 
Fostbsi (1898), 24 V. L. R. 155. — ^AUS. 
k. (Continued refusal to obey 


(191^). I. L 


.1 — R. v. 

I. R. 39 Bom. 558.< 


Gk>ODHSW 

IND. 


JasRfieaHon of dto- 

obedtonoe— Jncreoaed risk 4n war «me.) 
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i. <fc ii.] 

they again said they were too tired, & did not do 
the work of cleaning. Evidence was given that 
other steamships of the same kind ^ about the 
same tonmtge & horse power as the Pennine Range 
carried eight or more firemen, & that to com- 
mand the six resps. to clean the engine room in 
the circumstances was unreasonable. The ma^- 
trate found as facts — (a) that cleaning the en^e 
room at the time of the command to do so was 
necessary work &; proper for firemen ; (6) that 
resps. were then physic^ly capable of performing 
the work ; (c) that they were then tired by their 
ordinary work; (d) that by not cleaning the 
engine room when ordered to clean it they dis- 
obeyed a lawful command ; but he doubted 
whether in the circumstances reaps, had been 
guilty of “ wilful disobedience ’* wiuiin 1894 Act, 
& he gave them the benefit of the doubt & dis- 
missed the information : — Held : it was impossible 
to say as a matter of law that reaps’, refusal 
was wilful, &; the question being a question of 
fact for the magistrate this ct. would not inter- 
fere. — Garoe V. Bayltss (1908), 72 J. P. 625 ; 
26 T. L. B. 22, D. C. 

900. Where command disobeyed un- 

reasonable.] — Seamen signed articles as members 
of a crew; of sixteen men. This number was sub- 
sequently reduced to fifteen. Some of the seamen 
thereupon refused to go to sea on the ground that 
fifteen men were insufficient to man the lifeboats 
or to keep an adequate look out. An information 
having been preferred against these men under 
1894 Act, s. 225 (1) (6), for wilfully disobeying a 
lawful command, the magistrate found that the 
command ordering them to go to sea was un- 
reasonable, inasmuch as the perils of the voyage 
had been increased by the reduction in the crew, 

dismissed the information : — Held : since the 
magistrate had found that the command to so to 
sea was unreasonable for the reasons imove 
stated, it was an unlawful command, & conse- 
quently resps. could not be guilty of “ wilful 
disobedience to a lawful command ” within 1894 
Act, s. 225 (1) (b). — O’R eilly v. Dryman (1916), 
85 L. J. K. B. 492 ; 114 L. T. 613 ; 80 J. P, 79 ; 
18 Asp. M. L. C. 298 ; 25 Cox, C. C. 334, D. 0. 

Forfeiture of wages,] — See Sect. 4, sub- 
sect. 3, D., ante, 

(c) Desertion or Absence Without Leave, 
i. In General, 

See 1894 Act, ss. 221, 228, 376-384 ; 1906 Act, 
8. 65. 

901. What constitutes desertion — Quitting ship 
before end of run — ^Not necessarily desertion.] — 

Feix V. The Dorothy (1766), Burrell, 9; 167 
B. B. 447. 

902. Unjustifiable abandonment of duty — 

By leaving ship.]— The Wbstbcokland, No. 569, 
ante, 

908. No animus revwtendl.]] — ^There 

can be no total desertion without an intention 
absolutely to quit, which is to be inferred from 
the circumstances. If there be absence from the 
ship with an animus revertendh whatever may 
be the duration of this absence, that is provided 


I for by 5 6 Will. 4, c. 19, s. 7, it is not desertion 

forfeitiitf the whole of wages (Dr. Lushiko- 
TON). — The Two Sisters (1843), 2 Wm. Rob. 
125 ; 2 Notes of Cases, 420 ; fi L. T. 871 ; 7 Jur. 
861 ; 166 E. R. 702, 

AnnokMon Apid. The Hoebnok (1874). 81 L. T. 874. 

904. .] — The Roebuck, No. 

735, ante, 

905. Remaining ashore after further leave 

refused-t-Subsequent offer to return to duty.] — 

If seamen go on shore on the ship’s duty, & when 
the boat is about to return request to be per- 
mitted to remain on shore to get some victuals, 
which is refused, & the boat goes without them ; 
if they afterwards go & offer to return to their 
duty on board the ship, it is not a desertion. — 
SiQARD V. Roberts (1799), 3 Esp. 71 ; 170 E. R. 
642, N. P. 

906. Leaving ship because of Inhuman 

treatment.] — L imland v, Stephens, No. 700, ante. 

907. .] — ^Where a seaman serving on 

board a British registered merchant ship was 
flogged & punished by the captain & officers with 
great k, unreasonable cruelty k severity, k had 
just k reasonable cause to apprehend that the 
captain k officers would continue to flog k punish 
him with such great k unreasonable cruelty k 
severity : — Held : he was justified in leaving the 
ship, k he was not thereby guilty of desertion 
within 7 & 8 Viet. c. 112. — Edward v, Trbvbixick 
(1864), 4 B. & B. 69 ; 2 C. L. 1606 ; 24 L. J. 
Q. B. 9 ; 23 L. T. O. S. 208 ; 18 J. P. 680 ; I 
Jur. N. S. 110 ; 2 W. R. 686 ; 119 B. R. 23. 

908. Leaving ship because of shortage of 

provisions.] — T he Castilia, No. 687, ante. 

909. Refusal to return when ordered.] — 

The Bulmer, No. 707, ante. 

910. Revest to accede to unauthorised 

demand.] — T he Countess op Harcourt, No. 591, 
ante, 

911 . Failure to return owing to drunken- 

ness.] — T he Ealino Grove, No. 708, ante. 

912. .] — Button v. Thompson, No. 

632, ante. 

913. Engaging on another ship.] — The 

Jupiter, No. 711, ante, 

914. In King’s service.] — T he 

Amphitrite, No. 965, post, 

916. Negative definition In articles — 

Absence for less than twenty-four hours.] — T he 
Amphitrite, No. 965, post. 

916. Insubordinate acts — Refusal to per- 

form work.] — T he Westmorland, No. 669, ante. 

917. Going on shore to obtain legal advice.] 

— The Westmorland, No. 569, ante. 

918. Leaving ship because unseaworthy.] 

— ^Thb Ellebslib, Davidson v. Todhuntbr 
(1855), 8 L. T. 803. 

919. Leaving ship to give evidence against 

captain — Under Instruction of consul.] — A. 
signed articles as chief mate of a ship for a foreign 
voyage, not to exceed twelve months, wages 5 
guineas a month. When he had served six rnemths, 
k was at sea, the steward charged the captain with 
having stabbed him, whereupon he (captain) 
was, with the assent of A. put in irons k taken to 
Lisbon. The consul there having investigated the 
matter, sent the captain, together with A. k three 
sailors as witnesses, from Lisbon to England ; 


— H ab bi s V, Bbkob, Sullivan v. 
IfoPAIOJm (1915). 84 N. Z. L. R. 
628.— N.Z. 


Thx Bbbnda (1855), 8 L. T. 803.- 
SOOT. 


(1884). 18 R. (a. of Seas.) 888 ; 
So. h. R. 178.-6007. 


oso. QuUHng ihip Were end of • 

part hi sect 10 siiBoSECT A rufi. 1 — Oox V, Lo Fook. Lo Look k menihe certain, 

FAKT ui. BKCT. 10. SUB-SEUT. 8.— f^l906). 8 Tsa L R. 53.— AUS. * 


B. (0) L 

SIS i. What eonrtihitea desertion — 
heortmg thip heeause unseaworthy.}-^ 


run.]— Oox v. Lo Poor. Lo Look k 
Ho Poo (1906). 9 Tea L, R. 58.— AUS. 

o. Whether rUM to 

icagee /or/eOed.]— Scwabd •. Rattsr 


- Agreement for twetee 
R. a Turn arms. 


56i— OAN. 


Abeenee on ehore wUhoul 
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Part III.— Master, Officers and Crew. 


but on the matter being brought before a metro- 

S olitan police magistrate, he, on hearing the evi- 
ence, discharged the captain. A. having under 
17 & 18 Viet. c. 104, laid a complaint before the 
justices of Sunderland for wages due by the owner 
of the ship to A. up to the time of leaving it at 
Lisbon, the owner resisted on the ground, first, 
that he ^.) deserted the ship by leaving her at 
Lisbon, & secondly, of his misconduct in being a 
party to the putting the captain in irons on a 
groundless charge. The justices having overruled 
these objections, & made an order for payment of 
the wages : — ffeld : the order was good. — Cross v. 
Hynb (1868), 18 L. T. 474 ; 16 W. R. 967 ; 3 
Mar. L. 0. 80 ; sub nom. Hynb v. Cross, 32 J. P. 666. 

920. Evidence of desertion — ^Proof of agreement 
of service.] — Resistance to a claim for seaman’s 
wages on a plea of desertion, not sustained ; upon 
a failure of proof by the owners as to the time of 
service. — T ot Georqb (1823), 1 Hag. Adm. 
168, n. ; 166 E. R. 60. 

921, Refusal of master to certify for wages 

of crew.] — ^Tot Frederick, No. 813, ante, 

022. Certificate of consul — Obtained by 

master without notice to seaman.] — Lewis v, Jew- 
HURST, No. 717, ante, 

023. Summary proceedings — ^Exclusive of civil 
remedy for damage.] — 17 & 18 Viet. c. 104, s. 243, 
which enables a seaman who neglects without 
reasonable cause to join his ship to be punished 
upon proceedings before a ct. of summary juris- 
diction with imprisonment & forfeiture of part of 
his wages, by implication takes away any other 
remedy against the seaman for the breach of con- 
tract, & the shipowner cannot, where the amount 
which he claims does not exceed £10, take pro- 
ceedings for the recovery of damages under 
Employers & Workmen Act, 1876 (c. 90), s. 4. — 
Great Nortotrn Fishing Co. v, Edgehill (1883), 
11 Q. B. D. 225, D. C. 

Annotation ; — Befd. Salt Union v. Wood (1893), 62 L. J. 
M. 0. 75. 

See^ now^ 1894 Act, ss. 226, 377. 

924. Conviction as for disobedience to law- 

ful command — ^1894 Act, s. 376 (1), (a), (b), (d).] — 
A seaman may be convicted of Ihe offence of 
fully disobeying a lawful command of the master, 
under above Act, s. 376 (1) (d), although the act 
of disobedience amounts to the offence of desertion 
or absence without leave under above Act, s. 376 
(1) (a) or (b), — Edgill v. Alward (J. & G.), Ltd., 
[1902] 2 K. B. 239 ; 71 L. J. K. B. 690 ; 87 
L. T. 121 ; 66 J. P. 760 ; 9 Asp. M. L. 0. 341 ; 
20 Cox, C. C. 302, D. 0. 

Forfeiture of wages for desertion.] — See Sect. 4, 
mb-sect. 3, C., ante. 

ii. Enticing to Desert or Harbouring Deserters. 
See 1894 Act, s. 236. 

925. Offence must relate to British ships.] — 

Leary v. L3W)yd, No. 886, ante. 


927. Who Is seaman— Mo written agreement for 
service.] — ^A seaman engaged by the master of a 
vessel, & taken to sea without any such written 
agreement having been entered into between 
them as is rendered necessary by 7 & 8 Viet, 
c. 112, s. 2, is not a seaman or mariner within 
11 & 12 Will. 3, c. 7, s. 9, &; therefore is not liable 
under that sect, for making a revolt, by deserting 
his vessel in port, & inducing the rei^ of the crew 
to do the same. — R. v. Smith (1848), 12 J. P. 762 ; 
3 Cox, C. C. 443. 

928. Institution of proceedings — ^'Parties to 
proceedings out of United Kingdom— Who are 
such parties.] — 17 & 18 Viet. c. 104, s. 287, makes 
it an offence to persuade or attempt to persuade 
any seaman to neglect or refuse to join or to desert 
from his ship ; by sect. 525 no conviction for any 
offence shall be made under this Act in any 
summary proceedii^, unless such proceeding is 
commenced within six months after the commission 
of the offence ; or if both or either of the parties 
to such proceeding happen during such time to be 
out of the United Kingdom, unless the same is 
commenced within two months after they both 
first happen to arrive or to be at one time within 
the same : — Held : “ parties to the proceeding ” 
meant the seaman & the person persuading or 
attempting to persuade, & if either of them leaves 
the kingdom during the six months after the com- 
mission of the offence, an information may be laid 
within two months of his return ; the offence 
might be committed, although the formalities 
required by sect. 150 in the eng^ement of the 
seaman* had not been complied with. — ^Austin v. 
Olsen (1868), L. R. 3 Q. B. 208 ; 9 B. & S. 46 ; 
37 L. J. M. C. 34 ; 17 L. T. 537 ; 32 J. P. 183 ; 
16 W. R. 426 ; 3 Mar. L. C. 52. 

929. Statutory formalities as to engage- 

ment of seaman not compiled with.] — Austin v. 
Olsen, No. 928, ante. 

980. Under Conspiracy & Protection of 

Property Act, 1875 (o. 86) — Offence against seamen.] 

— Conspiracy & Protection of Property Act, 1875, 
c. 86, 8. 16, means only that the punishments 
prescribed by the Act are not to fall on seamen. 
The case of an offence against a seaman by a 
person who is not a seaman is therefore not 
excluded from the Act by this sect. — Kennedy v. 
CowiE, ri891] 1 Q. B. 771 ; 60 L. J. M. 0. 170 ; 
64 L. T. 698 ; 65 J. P. 680 ; 39 W. R. 686 ; 7 
T. L. R. 474 ; 17 Cox, C. C. 320, D. C. 

931. .] — ^A federation of ship- 

owners which was not qualified under 1804 Act, 
8. Ill, by licence or otherwise to engage or supply 
seamen to be entered on any ship in the United 
Kingdom, provided a depot ship for men intending 
to serve as seamen on ships in the United Kingdom 
belonging to members or the federation. Certain 
men were on board the depot ship. Sc had entered 
into engagements with the federation to remain on 
board until engaged to serve as seamen on such 


926. 


-.] — ^PoLL V. Dambe, No. 10, ante. 


eave,] — The Vbnosta v. Colubrs. 
1925) Exch. 0. R. 212.— CAN. 

r. Justification for desertion~-Agree' 
vmU not containing statutory pro- 
Jisions ,] — If an agreement for aervloe 
>y a seaman does not contain the 
)aitioulars reqnirod by the Meroantllo 
Act, 1850, 8. 46, a seaman’s desertion 
M lusUflable or, at any lat^ he is not 
iable to tmmnary ptmishmeak under 
loot. 70. — Be Mbiioantilb Marikr 
Smith (1852), 19 L. T. 0. S. 

t . Suspicious eonduct of owners 
fiy to wages agresm^.y—PoRmuB v. 


a. Wbo may institute- proceedings 
— Cap<ain.)— M’NAuaHTON v. All- 
HU8KN Sc Co. (1847), 10 Dnnl. (Ct. of 
Sess.) 236 ; 20 So. Jnr. 88.— SCOT. 


PART III. SECT. 10, SUB-SECT. 8.— 
B. (0) U. 

087 I. Who is eeanum — No written 
agreementfor servioe,] — ^A., a storekeeper 
OH a homeward bound vessel, was on 
ber arrival fonnally discharged, bnt 
verbally re-engaged to act in that 
capacity for the vessel’s next voyage, 
Si also to remain by ber Sc, to attend to 
the stores while she lay in harbonr. 
^ore he had signed articles for the 
voyage, an attempt was made to 


indnoe him to leave the vessel by a 
delegate of a seamen’s nnion. The 
delegate on being oonvlotod of an 
ollenoe nnder M. S. Act, 1854, a. 257, 
appealed to the Hlkh Ct. of Justioiary 
on the ground that A. was not a 
** seaman ” within sect. 2 of the Act 
because he had not signed articles : — 
Held ; A. was a seaman in the sense of 
the Act, Sc anpe^ dtemlmed. — ^Thomson 


V. Hast (1800), 18 R. (Ot. of Sess.) 
(J.) 3 ; 28 So. Ii. E. 28.-iC0T. 

b. When offence compu t e- S ea ma n 
not ** lawfulXy engaged?*] — Bxll v. 
l^mXLU (1803), 19 V. L. R. 165.— 

0 . Necessity io show on face of 
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Bed. 10. — Discipline: Sub-sect, 3, B. (c) ii., C, d: 

D, Sect. 11 ; Sub-sects, 1 <6? 2, 
ships, receiving in the meantime certain daily 
wag^ & rations from the federation. Besps., with 
a view to comx>el these men to abstain from 
remaining on board the depot ship & fulfilling the 
engagements, wrongfully & without legal autho- 
rity beset the deposit ship & the approach thereto. 
An information having been laid against resps. 
under Conspiracy & Protection of PToperty Act, 
1876 (c. 86), s. 7 (4) : — Held: they ought to be 
convicted inasmuch as, though fulfilling the en- 
gagements might not be an act which the men had 
a legal right to do within that sub-sect., remaining 
on board the depot ship & receiving the w^es & 
rations were such acts ; &, it was immaterial for 
the purposes of the sub-sect, that the relationship 
of master & servant did not exist between the 
federation & the men. — ^Farmer v, Whjson (1900), 
69 L. J. Q, B. 496 ; 82 L. T. 666 ; 64 3, P. 486 ; 
16 T. L, R. 309 ; 44 Sol. Jo. 363 ; 19 Cox, C. 0. 
502, D. C. 

982. Offence by seaman.] — Ken- 

nedy V, Cowm, No. 930, ante, 

988. Meaning of seaman.”] — 

Persons who follow the sea as a calling are not 
“ Seamen within the exception contained in 
sect. 16 of above Act, unless they are actually 
employed or engaged on board ship within the 
meaning of the definition of “ seaman ** contained 
in Merchant Shippii^ Act, 1864 (c. li-4), s. 2, an 
indictment for intimidation under sect. 7 of above 
Act, will therefore lie against persons not so 
employed or engaged. — R. v. Lynch & .Tones,* 
[1898] 1 Q. B. 61 ; 67 L. J. Q. B. 69 ; 77 L. T. 
668 ; 46 W. R. 206 ; 14 T. L. R. 78 ; 42 Sol. Jo. 
83 ; 8 Asp. M. L. 0. 363 ; 18 Cox, C. 0. 677, C. 0. R. 

934. When offence complete — Seaman engaged 
but articles not signed.] — By 1894 Act, s. 113, the 
master of every ship, except as therein mentioned, 
shall enter into an agreement with every seaman 
whom he carries to sea as one of his crew from any 
port in the United Kingdom. By 1894 Act, s. 114, 
the agreement is to be in the form approved by the 
Board of Trade & is to be dated & signed as therein 
directed. 

By 1894 Act, s. 236, if a person by any means 
whatever persuades or attempts to persuade a 
seaman or apprentice to neglect or rc^se to join 
or proceed to sea in or to desert from his ship, he 
shall be liable to a penalty. 

A seaman was engaged to serve as a seamc.n on a 
British ship. After he was so engaged, but before 
he had signed any agreement under 1894 Act, s. 1 13, 
a person attempted to persuade him to refuse to 
join the ship ; — Held : the person could properly 
be convicted of attempting to persuade the seaman 
to refuse to join ** his ship ” although at the time 
of the attempt no agreement had been signed. — 
VICKEBSON V, Crowe, [1914] 1 K. B. 462 ; 83 
L. J. K. B. 469 ; 110 L. T. 426 ; 78 J. P. 88 ; 30 
T. L. R. Ill ; 12 Asp. M. L. C. 446 ; 24 Cox, C. C. 
122, D. C. 

Annotation : — ApUL Haws v. Brown (1917), 81 J. P. 300. 

C, Entry of Offences, 

See 1894 Act, ss. 228-231 ; 1906 Act, ss. 28, 36, 
49. 


985. Entry in log-~8eaman deserting in foreign 
port — 1906 Act, 8. 28.] — Oolbournb v, Lawrence, 
No. 666, ante, 

D. Penalties, 

See 1894 Act, ss. 221, 226, 227, 232, 234-237, 
376, 378. 

936. Agreement providing for penalties other 
than statutory — Ultra vires.] — Mercantile S.S. 
Co. V. HAu., No. 673, ante. 

Loss of right to wages.] — See Sect. 4, sub-sect. 3, 
ante. 


Sect. 11.— DISCHARGE. 

Sub-sect. 1. — ^In General. 

See 1894 Act, ss. 127-130 ; 1906 Act, ss. 30-33, 
36. 

937. Authority of master.] — Robinett v. The 
Exeter, No. 865, ante, 

938. .] — The Pearl (1804), 6 Ch. Rob. 

224; 106E. R. 766. 

939. Discharge abroad — Whether consent of 
seaman necessary.] — By the general rule, a master 
is not at liberty to discharge his crew in a foreign 
port without their own consent, but circum- 
stances may vest in him an authority to do so, 
upon proper conditions. — The Elizabeth (1819), 
2 Dods. 403 ; 165 E. R. 1627. 

Annotations : — Consd. The Olirmpic, [1913] P. 92 ; Horlock 

V, Beal. [1916] 1 A. C. 48G ; The British Trade, [1924 J 

P. 104. 

Proceedings for penalty .1 — See Criminal 

I.AW, Vol. XV., p. 762, Nos. 8190, 8191. 

940. Discharge of foreign seaman in England — 
Right to return money.] — (1 ) Foreign seamen en- 
gaged for a voyage out & home, are entitled, upon 
being discharged in this country against their ovm 
consent, to receive out of the proceeds of the ship 
passage money for their return home ; not so 
seamen engaged during the course of the voyage. 

(2) Seamen forced to provide themselves, the 
ship’s provisions being exhausted, are entitled to 
board wages out of the proceeds of the ship. — The 
San Jose Primeiro (1860), 3 L. T. 613 ; 1 Mar. 
L. C. 5. 

941. .] — Foreign seamen discharged 

in Great Britain, &; who recover wages in a suit 
against a foreign ship in which they served, are 
not entitled as of course to their passage money 
home, but will obtain it when their consul certifies 
they have gone or are about to go home. Semble : 
their shipping in another vessel as seamen, even 
for the voyage home, would disentitle them. — 
The Rapfaelluccia (1877), 37 L. T. 366 ; 3 
Asp. M. L. C. 505. 

Annotation : — ^Befd. The Tagus (1902), 19 T. L. H. 82. 

942. Sale of ship abroad — Right of seaman to 
complete voyage.] — On a contract to employ 
pltf. on board a particular ship, on certain ^ipecl- 
fied voyages ! — Held : a breach, to sell the ship 
before those voyages are completed without pro- 
curing him similar employment on board that 
particular vessel. — Driscoll v, Australian 
Royal Mail Steam Navigation Co. (1869), 1 


F. & F. 468, N. P. 


proceedinos — Oonunit of both parties or 
foreign consul to proseeute,] — Re 
Frasbr, R. V, Blair Sc Stapleton 
(1884), 24 N. B. R. 245.--OAN. 

PART in. SECT. 10, SUB-SECT. 8.— C. 

d. Entry in loq — “ WHfuUy 
intentionaOv disobeying orders ** — 


Whether action lies against master for 
bond fide enbv.}— H ill v, Thomson 
(1892), 19 R. (Ot. of SeM.) 877 ; 29 
L. R. 817.— 600T. 

PART in. SECT. 11, SUB-SECT. 1. 

087 1. Authority of moafer.l— O ban 
A. FooK V, The Sequoia (1981), IS 


Hong Kong L 

98711. 

l8 jnatlfled In . 
a Blngle act of 
as attempting 
bodily hann 
Minister of 
MaoNbil 4t Oo 


R. 7.— HONQ KONO. 

I — A master of a vessel 
Usmlssing a seaman for 
grave nisoonduot, snob 
to kill or do grievoiiB 
to a petty offloer.— 
Marine v, ^ BmsooE, 
>. (1899), 18 N. Z. L. R. 
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948. Certificate — As to discharge — Refusal to 
give — ^Whether action lies.] — An action will not 
tie for the refusal to give to a seaman the certificate 
of discharge directed to be given by 17 & 18 Viet, 
c. 104, s. 172, the only remedy for such refusal 
being the penalty provided by that sect. — 
LANCB V. Fallb (1884), 13 Q. B. D. 109 ; 63 
L. J. Q. B. 469 ; 61 L. T. 158 ; 48 J. P. 619 ; 32 
W. R. 770 ; 6 Asp. M. L. 0. 280, D. C. 

Annotation : — Mentd. Groves v. Wimbome, [1808 2 Q. B. 

402. 

944. Penalty for refusal.] — 

Vallancb V. Falls, No. 943, ante, 

As to character — Forgery .] — See Criminal 

Law, Vol. XV., p. 1065, No. 12,057. 

945. Disagreement as to Interpretation of agree- 
ment — Vessel to be taken only to ** places of safety ” 
— Interpretation question for Judge.] — Johnson v. 
Union Lighterage Co. (1924), 18 Lloyd, L. B. 
418, D. C, 

Discharge of master .] — Sec Admiralty, Vol. I., 
pp. 114, 116, Nos. 189-192. 


Sub-sect. 2. — ^Wrongful Dismissal. 

A. Claim for Compensation, 

See 1894 Act, s. 162. 

946. Right to compensation.] — Compensation 
granted for improper dismissal of an engineer. 


£20. — Clement v. African S.S. Co. (1863), 6 
L. T. 680. ^ 

947. Method of assessment.] — Mitchell 

V, Fob (1866), cited in Maclachlan’s Merchant 
Shipping, 6th 239. 

948. In addition to damages.] — ^The Jus- 

TiTiA, No. 961, poet, 

949. Condition precedent — Discharge be- 

fore commencement of voyage — Or Improper dis- 
charge before one month's wages earned.] — ^Besp., 
a seaman, was engaged under an agreement in 
the prescribed form to serve on a ship on a voyage 
from Sunderland to Bilbao, & any other po^ 
within certain degrees, & back to a port of dis- 
charge in the United Kingdom. The term of 
employment was not to exceed six months. The 
wages were stated to be at a monthly rate. The 
ship returned to Sunderland within twenty-three 
days, &, the voyage being thereupon terminated, 
resp. was duly discharged. Upon a summons 
issued by resp. against applt., the master, the 
justices held that he was entitled to compensation 
up to one month’s wages for such discharge under 
Merchant Shipping Act, 1854 (c. 104), s. 167, & 
notwithstanding any agreement : — Held : being 
properly discharged under his agreement, resp. 
was not entitled to the benefit of Merchant Shipping 
Act, 1864 (c. 104), s. 167, since discharge before 
the commencement of the voyage, or an improper 
discharge before one month’s wages have been 


943 i. Certificate — A a to discharge — 
Jicfuaal to give — Whether action liea .] — 
In an action by a seaman against the 
owiuirs of a vessel on which ho was 
employed fur damages in respect of the 
failure of the master of th(5 vessel to 
grant a ccrtlflcato to pursuer on his 
discharge at Colombo ; — Held : t he 
duty imposed by M. S. Act, 1894, s. 128 
(1) & M. S. Act, 1906, B. 31, of grant- 
ing a certificate of discharge to a sea- 
man discharged at anv place either 
within or out of the United Kingdom, 
is a duty laid upon the masU.']' alone, & 
he alone is responsible for failure to 
perfonn it, & action dismisscMl. — 
DowNiE V. Connell Brothers, Ltd., 
[19101 S. C. 781,— SCOT. 

944 1. Penalty for 

refusal.] — B^lanoerv. Qaqnon (1905), 
Q. 11. 14 K. B. 340.— CAN. 

944ii. ,1 — Smith 

V. SUTCLIFI'K, SUTC’LIFVE V. SMITH 
(1908), 28 N. Z. L. H. 207.— N.Z. 

e. RiglU to uxtgeji — During iUnees.] 
— Johansen v. Huddaut, 1’arkkb, 
Ltd., [1922] V. L. 11. 750.— AUS. 


f. .] — ^Where a vessel on her 

voyage from Quebec to England, in 
Deo., encountered so much ice in the 
Gulf of the St. Lawrence that she was 
obliged to be run ashore in order to 
avoid total shipwreck, & the master 

B reyailed upon the crew by representa- 
ons that the boat was condemned, to 
accept their wages up to that period in 
full disoharge, which they did. Sc signed 
receipts therefor, but afterwards 
brought action, alleging that no pro- 
vision had been made lor their sustc- 
nanoe or for their reaching any other 
Atlantio port by which they could get 
to England, Sc praying lor their wages 
Sc the value of their board Sc lodging 
up to the first of June following, their 
board Sc lodging was allowed Sc wages 
up to the opening of navigation. — 
THE Jane (1846), 1 H. do L. 355.— 
CAN. 


g. lUfueal of marine mpertnten' 
dent to aUow aiseharges — Remtgnancj/ 
between Imperial Act and Federal Act,] 
— ^Union S.S. Co. OP New Zealand, 
Ltd. V, The Commonwealth (1925), 
36 C. L. B. 130 ; 31 Argus L. B. 269.— 
AUS. 


^ h. Orownds for discharge — Food 
insufficient <9 unwholesome,] — ^Where 


seamen brought action to be dis- 
charged from their engagement on 
account of the InsufiAciency Sc un- 
wholesomeness of the provisions sup- 
plied : — Held : unless the master was 
satisfied that he had the means of 
properly providing for the men, they 
should he discharged. — ^T he Bbcovery 
(1837), 1 S. V. A. B. 128.— CAN. 

k. Whether death of master 

substitution of male,}— ‘Tho death of the 
master Sc substitution of the mate in 
his place does not operate as a dis- 
charge of the seamen. — T he Bruns- 
wick (1837), 1 S. V. A. B. 139.— CAN. 

l. JUness of seaitian ] — When 

a seaman can safely proceed on his 
voyage ho is not entitled to his dis- 
charge by reason of illness. — T he 
Tweed (1837), 1 S. V. A. U. 132.— 
CAN. 

m. Iniinoralitg or intemper- 

ance of master .]' — Immorality or in- 
temperance of master is not alone a 
sufficient ground for dismissal. — The 
Bella Mudge (1878), Y. A. D. 222. — 
CAN. 

u, Insolvencg of owners of 

ship .] — Tho insolvency of the owners 
does not ipso facto put an end to the 
fimetious of tho master He must bo 
dismissed by their assignee. — The 
Jean ANDERaoN (1879), Y. A. D. 244. 
—CAN. 

o, Ill-usage .] — A seamiui is not 

cntltlod to his discharge & wages 
under Ihw. Stat. Can. cap. 74, s. 58, 
whore the ill-usage w’as a blow ou t he 
face with the fist, accompanied with 
very abusive language . — Kx p. Lowery 
(1893), 32 N. B. R. 76.— CAN. 

p. Ship xinseauwrthg.] - -Thk 

Laurel AViialen, [1919] N. Z. L. ll. 
343.— N.Z. 


q. Reasonableness of alleged custom 
at Vancouver ,] — There is no oust-om at 
the port of Vancouver that masters of 
tug-boats & small coasting vessels may 
on the one hand be disobarged without 
notice, & on tho other, leave their 
ompIoyor’B service in the same manner, 
in either ease receiving their wages to 
the date of termination of the service ; 
Sc if there were such custom the ct. 
would refuse to enforce it on the 
ground of unreasonableness. — R oberts 
V. The Tartar (1908)» 13 B. C. B. 474. 
—CAN. 


r. Whether shipping master has dis- 
cretion — Captain consenting to dis- 
charge.] — Where the captain of a ship 
consents to the discharge of a seaman, 
who also desires to be disebargod, the 
shipping master heis no dlscrt^tion in 
tho matter, but is bound to sanction 
tho discharge of the seaman under 
M. S. Acts, 1854 Sc 1862, Sc the regula- 
tions of the Board of Trade. — U. r. 
Calcutta Shipping Master (1867), 2 
Ind. Jut. N. S. 371.— IND. 

t. Articles of seaman un- 

expired .] — The Shipping Master of 
Bombay has a discretion vested in him 
of refusing to sanction the discharge 
of a seaman shipped from a foreign 
port whoso articles have not cxpiriHl, 
though tho seaman consents to such 
discharge. — Re Lewis (1869), 6 Bom. 
O. C. 42.— IND. 


PART 111. SECT. 11, SUB-SECT. 2.— A. 

946 1. Right to compensation.] — The 
Invernesshire (No. 2) (1915), 11 
Tas. L. B. 123.— AUS. 

945 li. .1 — J. was hired in New 

York as master of a Norwegian ship 
for a voyage to Halifax Sc thonoe to the 
West Indies. Ou arriving at Halifax 
ho foimd that the ship was to to 
Newfoundland & from there to Itedy. 
He was oflerod $400 a month for the 
new voyage Sc agreed to go for $450 
or, at all events, more than was paid 
to the chief engineer. Without further 
notice the owner engaged a new 
master & chief engineer, paying tho 
latter $400 a month. J. left the ship 
&, tho owner refusing to pay the 
account ho rendered, brought an aotiou 
claiming damages for wrongful dis- 
missal: — Held: he was entitled to 
recover ; Sc not having been hired for 
a definite term he was entitled to 
reasonable notice before being dis- 
missed : Sc the assessment of Ms dam- 
ages at throe months* wages, the 
arrears due when ho was suspended. Sc 
expenses of his trip to Norway after 
dismissal should not be disturbed. — 
The Fort Morgan v, Jacobsen 
(1919), 59 3. C. B. 404 ; 51 D. L. B. 
149.— CAN. 

a. AUowanoe tor viaticum,] — A 
seaman wrongfully disohaiged in the 
port of Melbourne is not enUtled to 
leoeive as part of his oompensatlon an 
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Seci. 11. — Discharge: Sub-sect 2, A* db B. Sects, 
12 db 13. PaH IV. Sect, 1 ; Sub-sect 1, A: 


. earned, are the conditions precedent to the relief 
riven by the Act. — ^Tindlb v, Davison (1892), 
61 L. J. M. C. 107 ; 66 L. T. 372 ; 66 J. P. 890 
7 Asp. M. L. 0. 169, D. C. 

AnruMUm :—BM. The Olympic. [1918] P. 92. 

Jurisdiction of Admiralty Court.] — See Ad- 
MEttALTY, Vol. L, p. 134, No. 416. 

B. Action for Damages, 

950. Right to dama^.] — Dowdell v, Aus 
TBAL iAK Royal Mail Steam Navigation Co, 
(1863), 8 L. T. 30. 

951. In addition to compensation.] — In 

an action by a seaman for breach of the stipula- 
tions in his agreement for service, the ct., in 
addition to the comx>enBation provided by Mer- 
chant Shipping Act, 1864 (c. 104), can award 
general damages for breach of the agreement, & 
for hardships incurred by the seamen through 
the vessel being employed for purposes other 
than those contemplated by the agreement, — 
The JusnriA (1887), 12 P. D. 146 ; 66 L. J, P. 
Ill ; 67 L, T. 816 ; 6 Asp. M. L. C. 198. 

Folld. OTJell V. Armatrons. Mitchell. [1895] 
8 Q. B. 70 ; Aastiii Friars 8.8. Co.v, Struck. The ^e v. 
Strao^ tlOOSl 2 K. B. 315.^BspId. Qaine «. Palace Ship- 
ulns Co. (1^6), 12 Com. Cas. 96. Reid. R. c. aty of 
London Court Judf^. [1892] 1 Q. B. 273. 

962. — - Contract for whole voyage.] — A 

seaman having contracted to go a %'oyage from 

A. to B. A back again, with a stipulation that he 
should not be entitled to his wages till the end of 
the voyage, cannot maintain a general indebitatus 
assumpsU to recover his wages pro raid as far as 

B. ; ^ough he were there wrongfully dismissed 

by deft., the captain : but his remedy is either 
for the breach of the special contract, or for such 
tortious act of the captain’s, whereby lie was 
prevented from earning his wages. — Hulle v. 
Hbightman (1802), 2 East, 145 ; 102 E. R. 324. 
Annofofiofw Button u. Thompson (1869). L. R. 

4 C. P. 330. Bm. Thomas o. Williams (1834). 3 Nev. 
& M. E. B. 545. Mentd. CoUlnso. Price (1828). 2 Moo. & P. 
233 : Prickett e. Badger (1856). 1 C. B. N. 8. 296. 

958. Master refusing to be on board.] — 

The Sib Thomas Gbesham, Rippon v. Lidgett 
(1858), 7 L. T. 196. 

954 . Seaman left behind — Disability from 

aceldent.]-~RoBEBT8 v, Martin (1868), 31 L. T. 
O. 8. 99 ; 22 J. P. 271. 

965. Termination of service by altered 

character of voyage-^Carriage of contraband.]—^ 

Austin Friars S.S. Co. v, Strack, Same v, 
Stback, No. 693, ante, 

959 . .]— ^British seamen signed 

an agreement for a voyage from Cardiff to any 
ports within certain limits, including Hong Kong, 
Imowmg that Russia & Japw wereal war, that the 
ship was to carry coal to Hong Kong, & that coal 
was treated by both belligerents as contraband 
of war. At Hong Kong the master required the 
men to proceed with the cori to a naval base in 
Japan within the limits, & on their refusal illegally 


procured their imprisonment &; left them at Hong 
Kong A proceeded to Japan without paying them 
their wages : — Held : (1) the agreement being for 
a peaceful commercial voyage, the men were 
justified in refusing, to go to Japan at the risk of 
war capture its consequences; (2) they were 
entitlea to wages until the final settlement, A to 
the costs of meantenance for the same period under 
the head of damages for wrongful discharge. — 
Palace ^Shipping Co., Jjtd, v, Caine, [1907] A. 0. 
386 ; 70 L. J. K. B. 1079 ; 97 L. T. 687 ; 23 
T. L. R. 731 ; 61 Sol. Jo. 716 ; 10 Asp. M. L. C. 
629 ; 13 Com. Gas. 61, H. L. ; affg, S. 0. sub nom, 
Caine v. Palace S.S. Co., [1907] 1 K. B. 670, 
0. A. 

AnnotaUona : — Aa to (1) Retd. Hatton v. Has S.S. Co.. [1907] 

1 K, B. 834. Aa to {%) Md. OoUlns v, 8imp8oii S.S. Oo. 

(1907), 24 T. L. R. 176. |6ud. Slbery v, Connelly (1907), 

06 L. T. 140. GenertUlv, Retd* Browning v. Crumlm Valley 

CoUierlee. [1926] 1 E. B. 522. 

967 . Previous order of naval court — 

Finding seamen guilty of insubordination — Es- 
toppel.] — ^Hutton v. Ras S.S. Co., Ltd., No. 887, 
anie, 

958. In respect of what matters damages re- 
coverable — ^Loss of kit.] — ^Burton v. Pinkerton, 
No. 601, anie, 

959. .] — Collins v. Simpson S.S. 

Co., No. 679, anie. 

960. Imprisonment.] — ^Burton r. Pinker- 

ton, No. 601, aide, 

961. Hardship.] — The Justitia, No. 961, 

anie, 

962. .] — Coluns V, Simpson S.S. 

Co., No. 679, ante, 

968. Taxation of expenses — ^Loss of subsistence.] 

— ^Pltf. obtained a verdict. Deft, obtained a rule 
nisi for a new trial, which was discharged. Pltf* 
was a witness in his own cause ; & he remained in 
this coimtry till after the rule nisi was discharged. 
On taxation the master allowed pltf. subsistence 
money from the time the rule was granted till it 
was discharged. On a rule to review the taxation : 
— Held: as the master must be taken to have 
found that pltf. was a necessary witness, that he 
could not have attended a second trial, if one were 
ordered, imless ho remained, & his remaining 
incapacitated him from earning his subsistence, 
the detention might, under those special circum- 
stances, be considered as part of the costs of the 
rule ; A the allowance was right. 

It is not a general rule that parties, if witnesses, 
are to have an allowance for their attendance. — 
Dowdell v, Australian Royal Mail Steam 
Navigation Co. (1854), 3 E. & B. 902 ; 2 C. L. R. 
1066 ; 23 L. J. Q. B. 369 ; 23 L. T. 0. S. 189 ; 18 
Jut. 679 ; 2 W. E. 564 ; 118 E. R. 1379. 

AimoUaicm Refd. The Bahia (1865). L. R. 1 A. ft E. 15. ' 

964. .] — An action was brought by 

seafaring man for unliquidated damages for a 
breach of an agreement, h upon the trial it was 
pressed upon the jury as a subject of damages, that 
pltf. had been detained in this country for tldrty- 
two weeks, awaiting the trial, A the jury gav^him 
£32 in respect of that claim. Upon the taxation 


aliowanco for iMioum to London, hlfi 
of engagomont. If it be proved 
that he would have obtained employ* 
n^t on Bbipe bound direct to London 
aX bigto wages than he waa reoelT* 
Ing when diaoharged.— T hx Twsam 
^1-2). 8 V. L. R. (Adm.) 1. P7^ 

b. Btsbt to e(mmeHaalian — Equal 
to loM of w^.y-^0 action whereby 
a Bailor, diBmif»ed without reason, 
claims from bis employers the amount 
equal to the Iom of bis wages during 
the balance of the season, is not a luit 
for wages, withdrawn from the Juris- 


dlotion of the Superior Ot. by M. 8. 

— SiMARO e. Oanapa B.S. Oo. 
(1916), Q. R. 50 S. C. 105.— CAN. 

PART UL SECT. 11, SUMECT. 8.— B. 

950 1. Right to damagea,] — ^Damages 
for wnmgful diamiBsal may be sned lor 
ft recovered as wagesw— T hb W. B. 
Hall. 8 0. L. T. Oco. K. 169.— CAN. 

960 II. .] — GuiLDVcmpe. Anolo- 

Fiwnob 8.8. Oo. (1883). 9 8. 0. E. 308. 
—CAW. 


Eiuben V, PouuoT (1907), 11 Exoh. 

0. R. 87.— GAN. 

d. Whether maintenance eoata al^ 
fotred.]— Maintenance costs are allowed 
when the action is not one of wrongful 
dismissal.— HABnnr v, Ewak (p81), 
2 N. S. W. L. R. (Law) 267.— AUl. 

0 . What amounta to wrongful dfs* 
charae — Seamen abandoned aiaabM*] 
— ^AbULdonlng seamen ^Ushbled in toe 

servloe of the ship, without provtdng 

»rt ft care, is equivalent 


Part IV. — ^Authority and Liability op Master as Custodian. 255 

of pltf/s costs the master allowed him £20 for quitted a vessel in defiance of the master, with 
subsistence money pending the action : — Held : opprobrious langu^e ; without any declara- 
the ju^, having included such subsistence money tion of such intention when he quitted the vessel, 
in their verdict, it ought not to have been allowed entered on board a king’s ship within twenty-four 
in the taxed costs. — ^Barker v. Olough (1861), hours, this is desertion, working a forfeiture of 
4 L. T. 806 ; 7 Jur. N. S. 645 ; 9 W. R. 618. wages. 

j — generally, Evidence, VoL (2) A clause in the articles, to the effect that 

XXII., pp* 440-442, Nos. 4685^507. mere absence for less than twenty-four hours shall 

Jiirlsdiotion of Admiralty Gourt.] — See Ad- not be deemed a desertion, relates to occasional 
BilRALTY, Vol. I., pp. 184, 247, Nos. 414, 1760. absences, & not to a wilful denial of authority. — 

The Amphitrite (1832), 2 Hag. Adm. 403 ; 166 
E. R. 291. 

Sect. 12.— SEAMEN VOLUNTEERING FOR 

ROYAL NAVY 

See 1894 Act, s. 195. * 13.— REGISTRATION AND RETURNS 

965. Enlistment after desertion of ship — Conse- RESPECTING SEAMEN, 

quent on Insubordination.] — (1) A mariner See 1894 Act, ss. 105, 262-268. 


Part IV. — Authority and Liability of Master as Custodian 

of Ship and Cargo. 


Sect. 1.— GENERAL AUTHORITY AND UABUJTY. 

Sub-sect. 1. — ^Authority. 

A, In General, 

966. Extent of authority — General rule.] — The 

master of a sliip signing a bill of lading for goods 
which have never been shipped, is not to be con- 
sidered as the agent of the owner in that behalf, 
so as to make the latter responsible to one who has 
made advances upon the faith of bills of lading so 
signed. 

The authority of the master of a ship is very 
large & extends to all acts that are usual & necessary 
for the use & enjoyment of the ship ; but is subject 
to several well known limitations. He may make 
contracts for the hire of the ship, but cannot vary 
that which the owner has made. He may take up 
money in foreign ports, & imder certain circum- 
stances at home, for necessary disbursements, & 
for repcdrs, bind the owners for repayment ; 
but his authority is limited by the necessity of the 
case, & he cannot make them responsible for monev 
not actually necessary for those purposes, although 
he may pretend that it is. He may make con- 
tracts to carry goods on freight but cannot bind 
his owners by a contract to carry freight free. 
So, with regard to goods put on boai^, he may sign 
a bill of lading. Sc ac^owledge the nature Sc 
condition of the goods (Jervis, C.J.). — Grant v, 
Norway (1861), 10 O. B. 666 ; 20 L. J. C. P. 93; 
16 L. T. O. S. 604 ; 16 Jur. 296 ; 138 E. R. 263. 
Annotations: — Consd. Coleman v, lUohea (1855), 16 O. B. 
lOi ; lleynoldH v, Jex (1865), 7 B. & 86 ; Gunu v, 

Roberts (1874), 43 L. J. C. 1\ 233. Apld. Cox v. Bruce 
(1886), 18 Q. B. D. 147 ; Thorman v, Burt. Boulton 
(1886), 54 L. T. 346. Conid. Wblteoburoh v, Cavauagh, 


[1902] A. C. 117 ; Compauia Naviera Vasconzada v, 
Churchill &, Sim, Same v. Burton, [1906] 1 K. B. 237. 
Reid. Udell V, Atherton [1861), 7 H. & N. 172 ; Stagg v. 
Elliott (1862), 12 C. B. N. S. 373 ; British Colum^ & 
Vanoouver*8 Island Spar, Lumber &, Saw Mills Co. r. 
Nettlesh^ (1868), 16 W. R. 1046 ; Pyman v. Burt (1883), 
Cab. 8c El. 207 ; Parsons e. New Zeland ShIpningCo., 
[1901] 1 K. B. 548 ; Hambro t>. Bumand, [1903] O:. B. 
399 ; Russo Chinese Bank v. Li Yau Sam, [1910] A. C. 
174 ; Lloyd v, Qraoe, Smith, [1911] 2 K. B. 489 ; Jones 
V. Oceanic Steam Navigation Ob., [1924] 2 K. B. 730. 

967. Right to maintain action for trespass — ^For 
wrongful seizure.] — ^Tho master of a ship may, 
though he is not owner, maintain trespass against 
any one who seizes the ship or if he sustains any 
consequential damage thereby case. — ^Prrrs v. 
Gainer & Foresight (1700), 1 Ld. Raym. 558 ; 
Holt, K. B. 12 ; 1 Salk. 10 ; 91 B. R. 1272. 
AnncMions : — ^Apld. Moore v. Robinson (1831), 1 L. J. K. B. 

4. Beid. The Jupiter (No. 3), [1927] P. 122. Mentd. 
Hopper V, Reeve (1817), 1 Moore, C. P. 407 Newcastle 
V. Clark (1818), 2 Moore, C. P. 666 ; Brauscomb v, Brydges 
(1823), 2 Dow. Be Ry. K. B. 256 ; Parker r. BaUey (1824), 
4 Dow. & Uy. K. B. 215 ; Moroton v. Harderu (1825), 
4 B. & C. 223 ; Honswbrth t\ Fowkes (1833), 2 L. J. K. B. 
72 ; Muskett v. Hill (1839), 5 Bing. N. S. 694 ; M^hon 
V, Lennard Ud^S). 0 H. L. Cos. 970. 

968. Injury to ship.] — Where pltf. had the 

superintendence of a boat belonging to ^e pro- 
prietors of the Aire Sc Calder Caiml, & hired the 
man who assisted him in the navigation of it : — 
Held : he might maintain trespass for any injiu^y 
done to the boat. — Moore v, Robinson (1831), 
2B,Sc Ad. 817 ; 1 L. J. K. B. 4 ; 109 E. R. 1646. 
Annotations: — Coiud. The Jupiter (No. 3), [1927] P. 122. 

Mentd. British Columbia Electric Ry. v. Stewart, [1913] 
A. C. 816. 

969. Authority as servant of owners.] — Speer- 

MAN V, Degrave, No. 1082, post. 


PART IV. SECT. 1, SUB-SECT. 1.— A. 

9601. Authority as servant of owners,] 
—Tine Alibxandkr Wiluamb (1878), 
Y. A. D. 217.— CAN. 

969 !1. .1— Pltf. sued deft, for 

the prloe of a barrel of beef supplied 
by mm to the master of doft.*d vessel. 
The beef was shown to be nooessary 
fw the vessel, but it appeared that 
deft, had an agent at the place where it 
was procured who might have been 
i^uosted by the master to supply or 
prooim the beef for him : — Held : In 
the absence of evidence to show that 
the master had made such a request to 


the agent, or that he had spooiol 
authority to bind tbo ownor, pltf. 
could not rooover. — Pbttipas v, 
Crosby (1888). 20 N. 8. R. (8 R. & G.) 
446 ; 9 C. L, 197.— CAN. 

969111. .] — ^Tho master of a ship 

sought to enforce a claim in rent tor 
wages as well as lor disbursementa 8c 
liabilities assumed in rospoot of neoes- 
saries supplied the ship, for which he 
had made a joint note with the owner 
for $250 under an agreement that the 
note should be paid out of the earnings 
of the ship. This agreement was 
made without the oonaont or know- 


ledge of the mtgeo. : — Held: the 
master did not exoeed his authority in 
borrowing money on the note for the 
purposes of tho ship, it appealing that 
the sum so borrowed had been duly 8c 
properly expended for the ship. — 
llsiDB Sc Haybs V, Thb Qusbn of thb 
ISLBS (1892), 3 Exoh. C. iL 258.— CAN. 

969 iv. .1— LARSXN V, IRBIAND SC 

SOK (1892), 20 IL (Ot. of Sees.) 228 ; 
30 So. L. R 228.— SOOT. 

969 V. .1 — A master of a vessel 

has sufficient authority to sue for 
damages for an injury to the ship 
oooasioned by the wrongful aot of a 
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Sed, 1 . — General auihorUy and liability: Svb^ect 

1, A. B,] 

970. .] — Be Stricklakd, Ex p. Bland, 

No. 445, ante, 

971. Payment of ransom money.] — Hellt v, 
Ob^ (1783), cited in 1 Term Bep. at p. 76 ; 09 
B. B. 980. 

AnnoiaHon .*--Oo]|Sd. Yatee v. HaU (1785), 1 Term Rep. 73. 

®72. .1 — Bansom of ^ps is a species of 

salvage, & the owners are bound by the contract 
of the master.— A non. (1702), 11 Mod. Bep. 6 ; 
88E. B. 849. 

978. Payment to member of crew — ^As induce- 
ment to become hostage.] — promise by a captain 
of a ship on behalf of hia owners, when the ship 
w^ taken, to pay monthly waffes to one of the 
sailors, in order to induce him to Income a hostage, 
is bindi ng on the owners although they abandon 
tile ship & cargo.— Y ates v. Hall (1786), 1 Term 
Bep. 73 ; 99 E. B. 979. 

AnwtiUians:^BM. Hanaon t>. Royden (1867), L. R. 3 C. P. 

Biwicbe (Owners). The Hopper No. 66. [1908] 

A.* Ub 12o* 

974. Authority to contract.] — ^The master is the 
agent of the shipowner in every contract made in 
the usual course of the employment of the ship 
(Lord C^uiSFOBD). — M cLean & Hope v. Flem- 

; 25 L. T. 317 ; 


ony Co. V, Ocean 
1. Th^ HoUinsido 

975. Engagement of pilot.]— On the part 

of the owner, it is certainly not a valid gitnmd of 
defence that it was an agreement [for pilotage] 
made only by the master, because the master’s 
agreement in the service of the vessel, not affected 
by collusion or fraud, would be as binding on the 
owner as if made in his own person (Sir William 
Scott).— The Nelson (1805), 6 Ch. Bob. 227; 
165 E. B. 911. 

AmuMion Mentd. The AmbaUeloa, The OphaJonla, ( IU23 J 


Steam Navigation 
. Cavanagh, [1902] 
L. it. 6 Q. B. 522 ; 
R. 10 C. P. 662 ; 
r; Red “ R.*» S.S.. 
: Kirth V. Taylor. 


ING (1871), L. B. 2 Sc. & Div. 128 
1 Asp. M. L. C. 160, H. L. 
AnnciaiioM Conid. Sniith v. Bedouin 
Co.. [1896] A. C. 70; Whiteohurch t 
A. C. 117. _IteU. Gray v, Carr (1871), 
Brown t>. Powell Coal Co. (1876), L. 
Pyman v. Burt (1883), Cab. & m. 20 
Co. V. Allatlni (1909), 100 L. T. 26S 
[1912] A. C. 604 ; New Chinese Anti 
2 K. B. 664. Men 
(1898), 3 Com. Caa. 100. 


976. To borrow money — At home or 

abroad.] — Grant v. Norway, No. 966, ante, 

977. Transaction to owner’s benefit.] 

— The master of a ship, who had expended all the 
money furnished to him by his employers, entered 
into a contract abroad for the purpose of obtaining 
funds to enable him to lay in the cargo which con- 
stituted the main object of his voyage ; — Held : 
under the circumstances, upon its appearing 
that the owners had derived benefit from the con- 
tract in question, that they had no right to 
r^qdiate the claiim of the party by whom the 
advance was made, uj^n the mround that the 
ma^r had exceeded lus authority in the trans- 
action ; or that he had obtained the advance 
by means of representations to the lender the truth 
of which the latter was not in a position to prove. 

Qu. ; if the conduct of the master h^ been 
proved by the owners to bo fraudulent, & his 
representations untrue, whether, in such a case, a 

K n m the position of pltf. ought to bear the 
rising from the misconduct of we master, who 
was an agent of the owners. — A shmat.t. v. Wood 


(1857), 30 L. T. O. S. 20 ; 3 Jur. N. S. 232 ; 5 
W. B. 397 ; mevitme pro^eding^e, 28 L, T. O. 8. 30. 

978. Hire of ship.] — Grant v. Norway, 

No. 966, ante, 

979. Hlrlitf of servants.] — A., the 

ostensible commander of a ship in the temporary 
possession of B. has an implied authority from B. 
m the absence of evidence to the contrary, to hire 
servants for the ship’s purooses. — Lxjttrbll v, 
China Navigation Co. (1863), 1 New Bep. 329. 

980. Appointment of agent.] — ^The master 

has authority to appoint an agent, both for ship 
& cargo, when there is no representative of the 
owner of the cargo. — The Soblombten (1860), 
L. B. 1 A. & B. 293 ; 36 L. J. Adm. 5 ; 16 L. T. 
393 ; 15 W. B. 591 ; 2 Mar. L. C. 436. 

Annotations BeM. The Teutonia (1871), L. R. 3 A. 5c £. 

394 ; MetcMilfe v. Britannia IronworkH (3o. (1876), 1 O. B. 

D. 613 ; The Mo^efl, [1921] P. 236. Mentd. The Livletta 

(1883), 8 P. D. 209. 

Charterparties.]— Part VII., Sect. 2, 

sub-sect. 3, post. 

Signature to bills of lading.] — See Part 

VII., Sect. 3, sub-sect. 4, B., post. 

Freight.] — See Pcirt Vlll., Sect. 2, post. 

981. Right to promote seaman — ^To vacant post 
— With corresponding increase of wages.] — Hicks 
V. Walker, No. 791, ante. 

982. .] — Bates v. Finlay 

(1865), 30 jr. P. 65. 

Annotation: — Distd. Hanson v. Royden (1867), 37 L. J. 

C. P. 66. 

983. Right to increase wages — On appointment 
of new steward — Post vacant through death.] — 

[ Hicks v. Walker, No. 791, ante. 

984. Settlement of accounts — Freight & de- 
murrage.] — ^Pltf. the owner of a ship, entered into 
a charterparty with defts., containing stipulations 
as to demurrage. The ship was det^ed in 
South America .beyond the time stipulated for. 
The captain was in possession of the ship, he was 
to be paid freight & demurrage by bill in l^uth 
America. After the making of the charterparty, 
& before the settlement hereafter mentioned, the 
ship with the charter was sold to F. The captain 
became a part owner of the ship. The captain 
having settled the account for freight, demurrage, 
& delay with deft., by taking a bill in South 
America : — Held : F. & pltf., in whose name he 
was suing, were bound by such settlement. — 
Alexander v. Dowib (1856), 1 H. & N. 162 ; 
25 L. J. Ex. 281 ; 27 L. T. O. 8. 159 ; 166 E. B. 
1156. 

985. Expenses in defence against false charge — 
Brought by crew — ^Forfeit of secivity to prosecute 
for perjury.] — A master, while at a foreign port 
with a homeward bound vessel, incurred expenses 
in defending himself against a charge of murder 
maliciously brought by two of the crew, whom he 
h^ censured for misconduct. The master was 
tried & acquitted, & bound over in a sum of £10 
to prosecute the men for perjury. He forfeited 
the £10 in order to return with the vessel to 
England: — Held: (1) the master was dhtitled 
to the expenses of his defence, on the ground that 
the charge originated directly from the per- 
formance of his duty to his owners in chastising 
the men ; (2) the ct. allowed the £10 forfeit, as 
it was for the interest of his owners that the 
master should not be delayed in returning with 


^aid vested with control of a patent 
Jdlp, or its eervante.^^^iFFoRD v. 
Tablx Bat Dock & Bbibakwater 
MA^ inmNTOoMiassiox (1874), Bnoh. 
•o.— HS. AF • 

f. discharge 

of vessd.] — Be Tbx VoLAas, IdoJLsNZiXK 


V. Johnson (1901). 18 S. C. 276 ; 11 
0. T. K. 160.— B. AP. 

E. Acting nuuter aeoepUng service of 
tom .] — ^Where deft, rended in Wales 
Sc the master of his ship bad died at 
St. John's, Newfoundland, where she 
had put into for repairs i—Held : the 


acting master of the ship (the mate) 
was to be deemed the reoognlsed agent 

SI# smnli a# AOm* 
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the vessel. — T hb James Seddon (1860), L. B. 1 
A. & E. 62 ; 36 L. J. Adm. 117 ; 16 L. T. 636 ; 
12 Jut. N. S. 609 ; 14 W. R. 973 ; 2 Mar. L. C. 443. 
Awnotaiion : — Aa (1) & (2) Coiud. Re Famatina Develop- 

inont Corpn., [1914] 2 Ch. 271. 

986. Salvage — Under & apart from express 
stipulation.] — The steamer T., while on a voyage 
from Marseilles to London, fell in with the steamer 
S,i which had been disabled by an accident to her 
machinery. The master of the T. agreed to tow 
the S, to port for a sum agreed on. In endeavour- 
ing to do so the T, negligently came into collision 
with the 8. & sunk her. The policy of insurance 
upon the T. & her bills of lading provided that 
she might assist tow vessels in all situations. 
The master of the T, had never received any 
instructions from the owners as to performing 
salvage services : — Held : the master of the T. 
was acting within the scope of his general autho- 
rity as master in endeavouring to tow the 8. to 
port, & the ownei*s of the T, were consequently 
liable for the damage caused by his negligence in 
so doing. 

8ernble : even if there had been no clause in 
the policy of insurance or bills of lading as to 
salvage services, the master would nevertheless 
liave been acting within his general authority as 
master in rendering salvage service to the 8 . — 
Tub Thetis (1869), L. R. 2 A. & E. 365; 38 
L. J. Adm. 42 ; 22 L. T. 276 ; 3 Mar. L. O. 357. 
Annoialions : — Refd. The O. S. Butler, The Baltic (1874), 

80 L. T. 475. Mentd. Bayley v. M. S. & L. Ry. (1872). 

L. R. 7 C. P. 415 ; The Charkiok (1873), L. R. 4 A. & E. 

69. 

987. Towage.] — The steamship ir., having 
found the steamship A, on Feb. 12 off Cape 
Finisterre in a disabled condition, towed her in 
heavy weather until Feb. 14 when, in consequence 
of the condition of the A., the master of the IF. 
proposed to abandon her. However, at the 
desire of the master of the A, it was agreed in 
writing that the W. should “ stand by the A. as 
long as possible, & that the TF. owners are to 
be paid for the time towing already done & to 
be done from Feb. 12, 1883.” Tlie TF. thereupon 
again took the A. in tow, but on Feb. 16, owing 
to stress of weather, it was found necessary to 
abandon her, after which she was totally lost. 
In an action for towage against the owners of 
the A., the ct. held that the agreement entered 
into by the master of the A., was a reasonable 
one, & one which, in his position of agent, 
ca; necessitate for his owners, he had an authority 
to enter into, & awarded pltfs. the sum of £400, 
in respect of the services rendered prior to & after 
the agreement. — Wellfield (Owners) v. Adam- 
son & Short, The Alfred (1884), 50 L. T. 511 ; 
5 Asp. M. L. C. 214. 

988. Institution of proceedings — Action in rem 
in foreign port.] — 8emble : the master of a ship 
carrying cargo where his ship & cargo have been 
damaged by collision in or near a foreign poi*t, 
has authority to institute an action in rem in the 
foreign port against the offending ship on behalf 
of both ship & cargo, & the owners of the cargo 
cannot, so long as that suit is pending in their 
names, be allowed to deny his authority, — ^T he 
Reinbeck (1889), 60 L. T. 209 ; 6 Asp. M. L. 0. 
366. 

Annotali(m: — Mentd. The Mannheim, [1897] P. 13. 

For freight.] — 8ee No. 4538, post. 

989. Costs of defending action on bill — Drawn 
by master on owners.] — ^The costs incurred by a 
master in unsuccessfully defending an action on 
a dishonoured bill of exchange drawn by him on 
his owners for the price of coals supplied to the 
ship will not be deemed ” liabilities properly 

J.— VOL. XLI. 


incurred by him, as master, on account of the 
ship ” within 1894 Act, s. 167, unless the defence 
was reasonably itfecessary in the interests of the 
ship. — The Elmville (No. 2), [1904] P. 422 ; 
74 L. J. P. 69 ; 53 W. R. 287 ; 20 T. L. R. 783. 

990. Authority as agent to receive goods for 
carriage — Not to accept delivery.] — ^The captain is 
an agent to receive the goods for the purpose of 
carriage, not to accept delivery of them. 

The captain of the ship is merely an ^ent to 
receive the goods for the purpose of carriage; he 
knows nothing of the contract of purchfi^e & is 
not an agent to accept delivery under it (Big- 
ham, J.). — ^Vigers Brothers v. Sanderson 
Brothers, [1901] 1 K. B. 608; 70 L. J. K. B. 
383 ; 84 L. T. 464 ; 49 W. R. 411 ; 17 T. L. R. 
316 ; 45 Sol. Jo. 328 ; 6 Com. Cas. 99. 

Armoiaiiona : — Befd. Aron v. Comptoir Weglmont, [1921] 
3 K. B. 43.5. Mentd. Re Bourfireois & Wilson. 

(1920), 25 Com. Cas. 260 ; Szymonowski v. Beck, [1923] 
1 K. B. 457. 


991. Control of ship — Where pilot on board — 
Unpaid pilot.] — ^A pilot allowed to be in control of 
pltfs.* ship by her master for his own convenience 
negligently ran her ashore off Barry, in the Bristol 
Channel. The pilot was a volunteer in the sense 
that he was not to be paid for piloting the ship 
until she reached Flatholm, which is beyond 
Barry. In an action brought by the shipowners 
against the pilot : — Held : although the pilot 
was negligent, the master had no right to give up 
control of the vessel to an unpaid pilot, & was 
guilty of contributory negligence in so doing, & 
the owners therefore could not succeed in their 
action.-^TiiE Bonvilston (1914), 30 T. L. R. 311. 

992. Death of captain — Chief mate succeeding— 
Authority to promote seaman — With corresponding 
increase of wages.] — Hanson v. Royden, No. 
792, ante. 

Preservation of cargo.] — 8ee Part VII., Sect. 6, 
sub-sect. 3, A., post. 

Authority to coUect freight— Whether an assign- 
ment.] — 8ee No. 4700, post. 

Sale of sh\p.]—8ee Part IV., Sect. 6, post. 

Sale of cargo.] — 8ee Part VII., Sect. 6, sub- 


sect. 6, post. 


B. Limitation of General Authority. 

993. Acts contrary to law.] — I conceive that 
the trust reposed in the captain of a vessel obliges 
him to obey the written instructions of his owners 
where they give any ; & where his instructions 
are silent, he is at all events to do nothing but 
what is consonant to the laws of the land, whether 
with or without a view to their advantage (Lord 
Ellenborough, C. j. ). — Earle v. Rowcroft 
(1806), 8 East, 126 ; 103 E. B. 292. , ^ ^ ^ « 

AnTwtatwns :~AM. Wilson r. Rankin 

208. Refd. Grill v. General Iron Screw CoUier Co. (1866), 
L. R. 1 C, P. 600 ; Atkinson & Hewitt v. Gr^t Western 
Iiisce.. Now York (1872), 27 L. T. 103 ; Australian 
iS r. Jackson (1875), 33 L. T- 286 J ^ory y Buit 
( 1883), 8 App. Cas. 393 ; Westport Coal Co. v. McPhail, 
(18981 2 Q.B. 130. , xv u 

994 ^ .1 — A master of a vessel, though 

acting* within the scope of his ordinary authority 
as master, who does an act in contravention of 
the laws of his country without the express 
authority, knowledge or sanction of his owner, 
whether with or without a view to the owner s 
advantage, is guilty of an implied breach his 
orders.— Wilson v. Rankin (1865), L. B. 1 
O. B. 162 ; 6 B. & S. 208 ; 35 L. J. Q. B. 87 ; 
13 L. T. 564 ; 14 W. B. 198 ; 2 Mar. L. C. 287 ; 
122 B. R. 1173, Ex. Ch. ^ ^ 

Annotation: — ^Beld. Dudgeon v. Pembroke (1874), L. R. 
9 Q. B. 581. 

995. Acts outside scope of authority.] — Lyall 
V. Hicks, No. 1246, post. 

s 
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Sect. 1. — General authority and liability: Sub-sect. 

1, B . ; sub sect. 2.] 

996. Contractual authority — Pledg^lng credit of 
owners.] — The master of a vessel agreed with a 
tug for towage from Sea Reach in the Thames to 
a London wharf, & agreed to pay £6 & give an 
order upon the owner of the wliarf for the amount 
usually allowed by him, imder the name of 
tow^e, as a premium to vessels of the kind coming 
to his wharf. The service was performed by the 
tug, & the master paid the £6, but refused to 
give the order on the owner of the wharf. The 
amount actually paid by the owner of the wharf 
according to his practice was proved ; & it was 
also proved that if an order, signed by the' master 
of the vessel towed, was presented by the master 
of the tug, the money would be, as a matter of 
practice, paid to him : — Held : the master of 
the vessel had no authority to agree to transfer 
to the master of the tug an uncertan sum pay- 
able to the owners of the vessel ; & the ct. had 
no authority to enforce such a contract or give 
damages for the breach of it. — The Martha 
(1861), 1 Lush. 314 ; 167 E. R. 138. 

Necessaries.] — See Sect. 2, post, 

997. Insurance of ship — Bottomry bond to 

pay for premiums]-— (1) The master of a ship 
putting into a foreign port of distress has not 
authority to insure the ship or freight for perform- 
ing the residue of the voyage, & has no authority, 
therefore, to grant a bottomry bon.i on the ship 
to pay for the premiums of such insurance. 

(2) A bottomry bond, to cover payment of 
premiums of such insurance, stipulated that, in 
case of average or loss of the ship, the lender should 
obtain reimbursement from tlie underwriters, & 
should thence repay himself the premiums of 
insurance, with interest, commission & costs, 
holding the remainder at the disposal of the master 
or his principal. Senibte, such a bond was also 
invalid, as not being conditioned to bear maritime 
risk.— T he Serafina (1861), Brown. & Lush. 277 ; 
167 E. R. 362. 

998. Whether authority ousted — By presence 

of agents of owner.]— The Equator (1921), 66 
L. J. C. 0. 76 ; 152 L. T. Jo. 269, D. O. 

Freight.]— Part VIII., Sect. 2. 

999. Alteration of voyage — Substitution of new 
for agreed voyage.]— The captain of a ship has no 
authority as such to agree to the substitution of 
another voyage in the place of the one agreed upon 
between his owners A the freighters of the ship in 
England, & on which he has sailed to a foreign 
country.— Buroon v, Sharpe (1810), 2 Camp. 529 ; 
170 E. R. 1241, N. P. 

1000. Apprehended danger.] — The Roe- 

buck, No. 736, ante, 

1001. -- — Deviation to save property only.] — 

A deviation for the purposes of saving life is 
justifiable, but not a deviation for the mere 
purpose of saving property. 

Defts.* ship was chartered by pltfs. to carry a 
cargo of wheat from C. to the M^terrancan, the 
usual perils of the sea excepted. Whilst on her 
voyage she sighted & went to the assistance of a 
vessel in distress, called the Arion, tin the master, 
in consideration of £1,000 agreed to tow her into 
the T., which was out of his direct course. Whilst 
doing so defts.* vessel was stranded, & ultimately. 


with her cargo, was totally lost. The jury found 
that it was not reasonably necessary to take the 
Arlon to the T. in order to save the lives of those 
on board her ; but it was reasonably necessary to 
do so in order to save her & her cargo : — Held : the 
deviation was unjulstifiable, & consequently pltfs. 
were entitled to recover the value of the cargo 
against defts. as owners of the ship. — Scara- 
MANGA V, 8TA»fP (1880), 5 C. P. I). 295 ; 49 L. .T. 
Q. B. 6 l 74 ; 42 L. T. 840 ; 28 W. R. 691 ; 4 Asp. 
M. L. C. 295, C. A. 

Anneiationg .—Raid. KUh V. Taylor (1910). 80 L. J. K. B. 
601 ; A.-G. r. Smith (1918), 87 L. J. K. B. 104.^. Mentd. 
Brandon v, OBbome, Garrett, [1924] 1 K. B. 648. 


Sub-sect. 2. — Liability. 

1002. General rule — Duty to take care of ship & 
cargo.] — When the ship is brought in, the master 
writes to Mr. F., his asserted owner’s correspondent 
in London, informing him that the ship is taken, & 
she is immediately claimed. But no claim is 
given for the cargo till after a considerable time. 
It is said no mention was made of the cargo, as it 
is not usual to mention it, although it belongs to 
the owner of the ship. It may be so, but it seems 
to be the natural conduct on such an occasion & 
indeed the duty of the master when both are equally 
in danger, to take care of one as well as of the other 
(Sir William Scott). — The Argo (1799), 1 Ch. 
Rob. 158 ; 165 E. R. 133. 

1003. Duty to Inform owners — Of danger — 
Owners of ship & cargo.] — The Aswto, No. 1002, ante. 

1004. Of accidents — To ship.] — The 

Camilla, No. 742, ante. 

1005. Loss of cargo by theft.] — An action in the 
case lies against the master of a ship to recover 
the value of goods wliich he lias received upon 
freight, on their being stolen by open force 
violence from on board ship while lying in the 
river Tharnes.-^MoRs v. Sluce (1672), 1 Mod. 
Rep. 85 ; 2 Keb. 866 ; 3 Keb. 72, 112, 135 ; 2 Uv, 
69 ; T. Raym. 220 ; 1 Vent. 190 ; 86 E. R. 752. 
Annotations : — Apld. Boson v. Sandford (168H), 8 Lev. 258. 

Consd. Boucher v. Lawson (1736), Lee temp. Hard. 194. 

Expld. Blaikle v. Steinbridge (IS.'iO), 6 C. B. N. S. 894. 

Conid. Liver Alkali Co. v. JohiiHon (1874), L. It. 9 Exch. 

338 ; Nufirent v. Smith (1876), 1 C. P. J). 423. Refd. 

Barton v. Widliford (1686), Comb. 56 ; Coggs v. Bernard 

(1703), 2 Ld. Raym. 909 ; Drlnkwater r. Quenell (1738), 

7 Mod. Hep. 248 ; Mitchell r. Torup (1766), Park. 227 ; 

Gibbon v. Paynton (1769), 4 Burr. 2298 ; Bodenham v. 

Bennett (1817), 4 Price, 31 ; Crouch v. L. & N. W. Ry. 

(1854), 14 C. B. 255 ; PhlUips v. Clark (1857), 2 C. B. N. H. 

156 ; Redhead v. Mid. Ity. (1869), 9 B. & H. 519. Mentd. 

Laneu. Cotton (1701), 12 Mod. Rep. 472 ; Ashby v. White 

(1703), 2 Ld. Raym. 038 ; AuHtin v. M. S. & L. Ry. (1852), 

10 0. B. 454 ; M*Manu8 v. L. & Y. Ry. (1859), 4 H. & N. 

327 ; Peek v. North Htaffordshiro Ry. (1863), 10 H. L. Can. 

473 ; Pandorf v. Hamilton (1886), 17 Q. B. D. 670 ; G. N. 

Ry. V. L. E. P. Transport & DepoHltory, [1922] 2 K. B. 742. 

1006. Non-delivery of cargo.] — (1) An action 
for the miscarriage of goods by water may hv 
brought against the shipowners, or the master. 
It will lie ex contractu without alleging the custom 
of England. 

(2) It must be brought against all the owners, & 
a non-joinder may be shown under the general 
issue. — Boson v. Sandford (1690), Preenf. K. B. 
499 ; 3 Lev. 258 ; 2 Show. 478 ; Garth. 68 ; Comb. 
110 ; 2 Salk. 440 ; 3 Mod. Rep. 321 ; 89 B. R. 374 ; 
sub nom. Boulston v, Sandiford, Sldn. 278. 
Annotations: — As to (1) Comd. Boucher v. Lawson (1735), 

Leo teTnp. Hard. 194. Refd. Laugher v. Pointer (1826), 

5 B. & 0. 547 ; Blaikle v, iStembrtdgo (1859), 6 C. B. N. 8. 

894. As to (2) Comd. Abbot v. Smith (1774), 2 Wm. Bl. 


PART IV. SECT. 1, SUB-SECT. 1. 

9981. C(nUracttuaauthorUv~~Pledait 
credit 0/ otm^rs.L—Master has n 
power to bind the credit of the shii 
owner, except where absolutely n 
QuJred dc when he cannot commun 
cate with bis owner. — Giovannis 


V. Rorkb (1891), 7 Nfld. L. R. 678.— 

NFLD. 


998 ii. .] — ship’s master 

at a foreign port cannot bind the 
owners by drawing a bill imon them. — 
Drain Sc Co. v. Scott (1884), 8 Maeph. 
(Ct. of Seas), 114.— SCOT. 


h. Alter or vary contract .] — The 
master of a ship has no express or 
implied authority to alter or vary a 
contract made dirootly with the ownorn 
of his vessel. — P k^y r. Prince 
Edward Island Steam Navigation 
Co. (1874), 1 P. B. I. 476.— OAN. 
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047. . Diftd. Mltohell v, Tarbutt (1794), 5 Term Rep. 640. 

OoDfd. Oovett V. Radnidge (1802), 3 East. 62. Retd. 

Kendall v. Hamilton (1879), 4 App. Cas. 504. GeneraUv, 

Oonsd. Powell v. Layton (1806), 2 Bos. Sc P. N. U. 365. 

Retd. Max V. Roberts (1807), 2 Bos. Sc P. N. R. 454. 

Mentd. Corbett v. Paokingtou (1827), 6 B. & C. 268 ; 

Alton V. Midland Ry. (1865), 19 C. B. N. S. 213. 

1007 . .] — The owner ifl liable, as well as the 

master ; in respect of such custom & of receiving 
freight ; & the owner, as well as the master, may 
bring an action for the freight, & it is on that 
foundation that he is liable to the freighters 
(Lee, .T.). — Boucher v. Lawson (1730), I^ee 
/fimp. Hard. 194 ; 95 E. R. 125. 

Annotaiions : — Conid. Yates v. Hall (1785), 1 Term Rep. 

73. Retd. Ashmall v. Wood (1857), 3 Jur. N. S. 232 ; 

Jackson v. 8.S. Blauoho, The Hopper No. 06, [1908] 

A. C. 126. 

Safe stowage of cargo.] — Sec Part VII., Sect. 3, 
sub-sect. 5, post, 

1008 . Misconduct — Own misconduct.] — H ussey 
V, Pensey (1660), 2 Keb. 88 ; 84 E. R. 55 ; sub 
7 tom, Hussey v. Pusy, 1 Sid. 298 ; sub nom. 
IIUSSY V. Pacy, 1 liCv. 188. 

Annotaiions : — Apld. Mitchell v. Torup (1766), I»ark. 227. 

Mentd. Barker v. Braham 8c Norwood (1773), 2 Wm. Bl. 

866 ; Swinfen v. Chelmsford (1860), 29 L. J. Ex. 382. 

1009 . .] — The master is answerable to 

the owners for the damage they suffer by his 
default, or by the unlawful act of the mariners 
because he employs them ; & the mariners are 
answerable to the master for any damage he suffers 
by their doing an act prohibited by law, or that is 
a breach of trust in them ; though it must be con- 
fess(*d that but little benefit can be expected from 
this n^medy against the mariners (Parker, C.B.). — 
Mitchell V. Torup (1706), Park. 227 ; 145 E. R. 764. 
Anfwtaiion : — Mentd. lie Aaron, Kx p. Lowo (1832), 1 L. J. 

Bey. 54. 

1010 . Of crew.] — Mitchell v, Torup, No. 

1009, ante, 

1011. .] — (1) If one of a ship’s crew does 

a wilful act of injury to another ship, without any 
direction from or privity of the master, trespass 
cannot be maintained against the mastc*r, although 
he was on board at the time. 

(2) The master of a ship is not discharged of his 
riisponsibility for the acts of his crew, although 
done under the direction of .a pilot, who, by the 
regulations of a statute, supei’sedes the master for 
the time in the government of his ship. — Bowcher 
V. NoiDSTitOM (1809), 1 Taunt. 568 ; 127 E. R. 9.54. 
Annotationa : — As to (1) Consd. Tho Driild (1842), 1 Wm. 

Rob. 391. As to (2) Refd. The Maria (1839), 1 Wm. Rob. 

95. Oenerallv, Mentd. Hall v. Smith (1824), 2 Bing. 156. 

1012 . .] — P. V. Acheson (1841), cited 

33 L. T. O. H. at p. 346. 

AnrwUttion : — Refd. Blaklo r. Stembrldge (1859), 33 L. T. 

O. S. 345. 

1013 . Acts of crew done under direction of pilot.] 

— Bowcher v. Noidstrom, No. 1011, ante, 

1014 . To account for profits.] — If the master of 
a sliip in a foreign port, from the state of the 
exchange receives a premium for a bill drawn upon 
England on account of the ship, this belongs to his 
owner, although there may have been a usage for 


masters of ships to appropriate such premiums to 
their own use.— J)iPix)CK v, Blackburn (1811), 
3 Camp. 43; 170^. R. 1300. 

Annotation : — ^Reld. Morison v, Thompson (1874), L. R. 9 

Q. B. 480. 

1016. .] — ^The master of a ship, who having 

authority to employ the vessel on freight to the 
best advantage, but not to purchase a cargo on the 
owners* account, & being unable to procure re- 
munerative freight loads the ship with a cargo of 
Ills own : — Held : liable to account to the owners 
for all profits made by the sale of the cargo, & 
not merely for a proper freight. — Shallcross v. 
Oldham (1862), 2 John & H. 609 ; 5 L. T. 824 ; 
10 W. R. 291 ; 70 E. R. 1202. 

1016. Collision — In absence of master ashore.] — 
The Feronia v. The Northampton (1853), 7 
L. T. 258 ; sub nom. The Northampton, 1 Ecc. & 
Ad. 152. 

Annotation: — Refd. The Woburn Abbey (1869), 38 L. J. 

Adm. 28. 

1017. Error In bill of lading.] — The mere em- 
ployment of ship’s brokers at a foreign port to 
find a cargo for a ship & adjust the teims upon 
which it is carried does not give them implied 
power to relieve the master, when he signs bills 
of lading presented to him, from the duty of seeing 
that the dates of shipment are correctly stated in 
the bills. For breach of that duty the master is 
liable to his owners. — S tumore, Weston &; Co. v. 
Breen (1886), 12 App. Cas. 698 ; 56 L. J. Q. B. 
401, H. L. 

1018. Expenses of deportation — Undesirable 
alien.] — The master of a ship in which an unde- 
sirable alien has been brought into the United 
Kingdom is liable under Aliens Act, 1905 (c. 13), 
s. 4 (2) for tlie expenses of the deportation of such 
alien, following upon an expulsion order, although 
the alien, having been a stowaway, was brought 
into the United Kingdom involuntarily on the 
part of the ma.ster. — A.-G. v. Sutcliffe, [1907] 2 
K. B. 997 ; 76 L. J. K. B. 991 ; 97 L. T. 373 : 23 
T. L. R. 711. 

1019. Liability on bill of exchange — Drawn for 
necessaries — Master’s lien against ship.] — A 

master drew bills on his owners in favour of coal 
merchants who had supplied coals to the ship he 
commanded. The bills wei*e accepted, but were 
dishonoured on presentiition, & the coal merchants 
then sued the master as the drawer of the bills. 
The coal merchants issued a writ in personam in 
the Admlty. Div. against the master, & on a sum- 
mons for directions it was ordered that the clause 
should be set down for trial as a short cause, & 
that evidence might be given by afiidavit i—Hetd : 
the master was liable, but he had a lien against his 
sliip for liis disbursements. — The Cairo, Watson 
& Parker v, Gregory (1908), 99 L. T. 940 ; 11 
Asp. M. L. C. 161. 

1020. Judgment against owners — In same cause 
of action — Bar to action against master.] — 

Priestly v, Fernie, No. 1029, post. 


PART IV. SECT. 1, SUB-SECT. 2. 

10081. Miscondvet — Oum misconduct.] 
“tM., the husband of pltf., was em- 
ployed by deft., master of a steamship, 
to assist in unmooiinir tho stoamship 
then lying at tho whan at Montreal, & 
about to put to sea. While M. was 
standing ready to oast oil tho stem 
ha^er from the post to which it was 
lostenod. the hawser snapped, Sc M. 
was fatally injured : — fldd : the 

g res^ptlon was that the rope was 
vsufnclent for the purpose for which it 
WM being used, Sc the ship was unskil- 
fully handled, Sc in either case, the 
juaster of the ship was responsible. — 
OoRNER e. Byrd (1886). M. L. R. (2) 


, B. 202.— CAN. 

1010 1 . 0/ crew. ]— Tho master of 

ship in horbour, is not liable for 
Juries occasioned by the negligenoo 
tho crew,— C lancy v. Hakiiison 
878), 4 V. L. R. (L.) 437.— AU8. 

1010 ii. .]— At common law, 

ptaius & masters of vessels aw not 
jrsonally liable to tho owners thereof 
r damage done to the cargoes through 
e fault or negligence of the mates. — 
EBTKIB. ETC. (EXKOUTORS) V. AlTOffiS^ 
Oo, ({841), 37 Fao. Ooll. 493.— SOOT, 

k. To be sued for breach of biU of 
iina .] — Bv the maritime law the 


K. I/ O OC tTMW jw 

[fnfir.l — By the maritime law the 
istor is a party to the bill ?f ^ 

y bo sued for a breach of it without 


Joining the ship o\vner. — M axwell e. 
Lawson (1887), 3 Q. L. J. 58.— AUS. 

l. Under cfiarterparty executed by 
owners only .] — The master of a ship, 
although he is liable in respect of tho 
obligations arising under the eon tracts 
made by him as master, is not liable 
under a charter party not executed by 
him, but by tho owners themselves. — 
Burstaij. r. Cave (1898), Q, R. 14 
S. C. 110.— <3AN. 

m. Liability to account for pro- 
perty entrusted to him.] — In a small 
vessel, canying only a master, mate, 
chief Sc as^tant engineer, cook, & 
one seaman, besides fishermen, who 
were not shipped as seameo/^he master 

8 2 
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Sect 1. — General authority and lidbilUy: Sub-eect, 
3. Se/d. 2; Sub-sect, 1, A,] 

Sub-sect. 3.~Liability op Owners for 
Acts op Master and Crew. 

Liability of master for acts of servant generally.] 
— See Master Servant, Vol. XXXIV., pp. 123- 
167. 

1021. General rule.] — The act of the master of 
the vessel binds the owner in respect of the con- 
duct of the ship, as much as if it were committed 
by the owner himself. There are powers with 
which the law invests him ; & if he abuses his 
trust, it is a matter to be settled between him & 
the person who constituted him master ; but his 
act of violation is, as to the penal consequences, 
to be considered as the act of the owners (Sir 
William Scott). — The Vrouw Judith (1799), 
1 Ch. Rob. 150 ; 1 Eng. Pr. Cas. 86 ; 165 E. R. 
130. 

Annotations: — Befd. Northcote t?. Douglas, The Franciska 

(1855), 10 Moo. P. C. C. 37 ; R^oconaohl t>. Elliott 

(1874), L. R. 9 C. P. 518 ; Sanday t?. British & Foreign 

Marine Insce., [1915] 2 K. B. 781. 

1022. Deviation.] — Anon. (1677), 2 Cas. in Ch. 
238 ; 22 E. R. 925, L. C. 

Annotation : — Befd. Yates v. Hall (1785), 1 Term Rep. 73. 

1023. Misconduct.] — The owners of vessels on 
the navigation between A. & C. having given 
public notice that they would not be answerable 
for losses in any case, except the loss were occa- 
sioned by the want of care in the master, nor 
even in such case beyond 10 per cent, unless extra 
freight were paid, the master of one of the ships 
took on board pltf.’s goods, to be carried from 
A. to B., an intermediate place between A. & C., 
& delivered at B. ; the vessel passed by B. without 
delivering pltf.'s goods there, & sunk before her 
arrival at C. without any want of care in the 
master : — Held : the owner of the vessel was 
responsible to pltf. for the whole loss in an action 
on the contract. 

Though the loss happened in consequence of 
the misconduct of defts.’ servant, defts. are 
answerable for it in this action (Lord Kenyon, 
C.J.). — Elms v. Turner (1800), 8 Term Rep. 
531 ; 101 E. R. 1529. 

Annotations : — Mentd. Bodenham v. Bennett (1817), 4 

Price, 31 ; Batson i7. Donovan (1820), 4 B. & Aid. 21 ; 

Garnett v, WiUan (1821), 5 B. & Aid. 53 ; Owen v. Burnett 

(1834), 3 L. J. Ex. 76 ; Morritt v. N. E. Ry. (1876), 1 

Q. B. D. 302. 

1024. .] — If a ship be chartered to the 

Ck>mr8. of the Navy, as an armed vessel, & an 
injury be done to another vessel by the miscon- 
duct of the persons on board the former, while 
a Cbnunander of the Navy & a King’s Pilot are 
on board, an action for the injury may be sustained 
against the owners of the chartered ship. 

If- an injury happens through the misconduct 
of the master & crew the owners should be liable, 
but if by the misconduct of the officer, that the 


officer should be liable (Sir J. Mansfield, C.J.). — 
Fletcher v. Braddick (1806), 2 Bos. & P. N. R. 
182; 127E. R. 593. 

Annotations Scott v. Scott (1818), 2 Stark. 438 ; 

The Tasmania (1888), 13 P. D. 110. Befd. Omoa Cool & 
Iron Co. V. Huntley (1877), 2 O. P. D. 464. Mentd. 
Laugher v. Pointer (1826), 5 B. & C. 547. 

1025. Breach of blockade.] — The Adonis 
(1804), 6 Ch. Rob. 256 ; 165 E. R. 767 ; affd, 
(1807), 6 Ch. Rob. XI. 

Annotations : — Befd. Baltazzi v, Ryder, The Panaghia 
Rhomba (1858), 12 Moo. P. C. C. 168: The Kim 
Bjomstjomo, The BJOrnson, The Allred Nobel, [1920] 
P. 319. 

1026. Failure to lower boats.] — Where the 
master of an American vessel, held not to be in 
fault, did not, at the time of the collision, order 
out a boat & afford assistance to save the life of 
a seaman who had fallen overboard from the 
other vessel, & was drowned, the ct. in pronouncing 
in favour of the American owners, refused to 
decree their costs. The owners of a vessel are 
responsible, civilly speaking, for the whole con- 
duct of the master, & for any deviation from that 
line of conduct which it behoves a master to per- 
form, not simply in the navigation of the ship, 
but in offices of humanity. — The St. I.awrence 
(1850), 7 Notes of Cases, 556 ; 14 Jur. 534. 

1027. Failure to put pilot on shore.] — The 
Richard Reynolds, I^nt v. Doeg (1855), 7 
L. T. 649. 

1028. Untrue or fraudulent representations.]— 

Ashmall r. Wood, No. 977, aw/c. 

1028a. Negligence.] — Pltfs., owners of oyster beds 
at the mouth of a navigable river, brought an action 
in rent against defts., as owners of a vessel, for so 
negligently navigating her as to ground on the pro- 
perty of pltfs., & thereby do damage to their oysters 
& oyster beds : — Held : as the damage was not done 
by grounding in the ordinary couise of navigation, 
or without notice of the existence of the oyster 
beds, defts. were liable for the negligence of those in 
charge of their vessel. — T he Swift, [1901] P. 168; 
70 L. .T. P. 47; 85 L. T. 340; 17 T. L. R. 400; 9 
Asp. M. L. (]. 244. 

Annoialion: — Beld. The Carlgarth, The Otarama, [1927] 
P. 93. 

1029. Judgment against master — On same cause 
of action — Bar to action against owners.] — A 

separate action cannot be maintained against the 
master & the owner of a ship for the same identical 
cause of action. The creditor has an election to 
sue either the one or the other ; but he cannot, 
after he has sued the one to judgment, maintain 
another action against the other. — Priestly v. 
Fernie (1865), 3 H. & C. 977 ; 34 L. J. Ex. 172 ; 
13 L. T. 208 ; 11 Jur. N. S. 813 ; 13 W. R. 1089; 
2 Mar. L. C. 281 ; 159 E. R. 820. 

Annotations : — Mentd Curtis v. Williamson (1874), L. R. 
10 Q. B. 57 ; Kendall v. Hamilton (1879), 4 App. Cos. 
504 ; Firm of R.M.K.R.M. v. Firm of M.11.M.V.L., [1926] 
A. C. 761. 


must personally account for the 
property of the owner entrusted to his 
charge, whatever may be his responsi- 
bility in a larger vessel where property 
may be in the custody of various 
officers. — B rown v. The Alianoe 
(No. 2) 0914), 27 W. L. R. 704 : 16 
D. L. R. 413 ; 19 B. C. R. 629.-^AN. 

n. .1 — Gilijes u. Smith (1832), 

10 Sh. (Ct. of Sees.) 636.— SCOT. 

PART IV. SECT. 1, SUB-SECT. 8. 

o. Ddention of ship.) — ^W ilson v. 
Holmes (1870), 1 V. R. (Law) 63.— 

AU8. 

p. Goods eunpZied.]— In an action 
against deft, for goods supplied by 
pltfs. to certain vessels at the leanest 


of the masters thereof, there was no 
evidence of deft, having employed the 
masters, dc, though the vessels appeared 
to have been transferred to deft, before 
the goods wore supplied, the transfers 
were not registered until after, nor was 
any express contract with deft, proved ; 
— Held: deft, was not liable. — 
Hawn v. Roche (1876), 27 0. P. 142. 
—CAN. 

Q. Repairs,] — The authority of 
the captain of a ship to bina her 
owners for repairs. Sc anything inci- 
dental thereto, can only exist by reason 
of his being their spedal agent for the 
purpose, which he will bo presumed 
to be only in partioular oases of 
necessity. — Batlet v, Tabuknauth 
PORAMANIC (1806), Bourke, 263.— IND. 


r. Advances bp charterers* apents,] 
— Benn & Co. V, PoRRKT (ft68), « 
Maeph. (Ct. of Soss.) 577 ; 40 Sc. Jur. 
278.— SCOT. 

t. Powers conferred by Merchant 
Shipping Act, 1864, s. 246.] — The 
powers conferred by the above sect, 
upon masters, etc., were conforrod upon 
them in their individual capacity, Sc 
not as acting for ffio owners, & conso- 
quontly the owners were not respon- 
sible for any misuse of those powers. — 
O’Neil v, Rankin Sc Sons (1873), 11 
Maeph. (Ct. of Sess.) 638 ; 46 Sc. Jur. 
346.— SCOT. 

a. lAabilUy on biUs of exchange.] 
— Meier Sc Oo. v. Kuohenmbistkb 
(1881), 8 R. (Ot. of Sees.) 642 ; 18 So. 
L. R. 431.-^COT. 
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Sect. 2.— NECESSARIES. 

Sub-sect. 1. — ^Wiiat are Necessaries. 

A. In General. 

1030. General rule — ^Things fit Sc proper for 
service of ship — Such as prudent owner would 
requke.] — A shipowner is liable for necessary 
repairs done to a ship by the master’s order ; & 
the word “ necessary ” means such as are fit & 
proper for the vessel upon her voyage, & such as 
a prudent owner himself, if present, would order. 
—Webster v. Seekamp (1821), 4 B. & Aid. 352 ; 
106 E. R. 966. 

Annotations :--Apld. The Alexander (1842), 1 Wm. Rob. 
346 ; The Riga (1872), L. R. 3 A. & E. 516 ; The Andr6 
Theodore (1904), 93 L. T. 184. Reid. Gunn v. Roberts 

S , 43 L. J. C. P. 233 ; The Orleiita, [1895] P, 49 ; 

Tal V. Buchhoister, [1908] A. G. 458 ; The Moglleff, 
[1921] P. 236. 

1031. .] — (1) Suit by material 

man for necessaries supplied to a foreign ship 
under Admiralty Court Act, 1840 (c. 65). 

Legal definition of the term necessaries, viz. 
whatever is fit & proper for the service in which 
a vessel is engaged, & what the owner of that 
vessel, as a prudent man, would have ordered if 
present. 

(2) The burden lies on the person making 
advances to the master to prove that they were 
necessary for the use of the ship, & he must show 
that the money was applied to such necessary 
purpose. — T he Alexander (1842), 1 Wm. Rob. 
346 ; 1 Notes of Cases, 380 ; 7 L. T. 340 ; 6 Jur. 
241 ; 160 E. R. 602. 

Annotations: — As to (1) Consd. The Ella A. Clark (1863), 
Brown. & Lueh. 32. Refd. The Sophie (1842), 1 Wm. Rob. 
368 ; The Two Ellens (1871), L. R. 3 A. & E. 345 ; The 
Riga (1872), L. R. 3 A. & E. 516 ; Giovanni Dapueto v, 
Wyltie, The Plovo Suporlore (1874), L. R. 5 1». C. 482 ; 
Gunn 15. Roberts (1874), 22 W. H. 652 ; Laws d. Smith, 
The Rio Tinto (1884), 9 App. Cos. 356 ; Northcote i5. 
S.S. Henrich Bjorn, The Henrlch Bjorn (1886), 11 App. 
Gas. 270 ; The Celia (1888), 36 W. R. 540 ; The Mogilell, 
[1921] P. 236. 

1032. .] — (1) The term “ neces- 

saries,” where used in the statutes giving the 
Admlty. Ct. jurisdiction over such claims, has the 
same meaning as is given to it by the common 
law cts., & signifies, whatever the owner of a vessel, 
as a prudent man, if present under circumstances 
in winch his agent, in his absence, is called upon to 
act, would have ordered. 

(2) Premiums paid by a shipbroker at the 
owner’s request to procure insurance on freight 
are necessaries. 

(3) Charges paid by a shipbroker at the owner’s 
request for entering, repoiting, & piloting a ship, 
& for tonnage & light dues, & for noting protest, 
are witMn the meaning of the term ” necessaries.” 

(4) Advances at the owner’s request for 
travelling expenses of the master & goods supplied 
for the ship’s use are necessaries. 

(5) Brokerage charges made by a ship’s broker 
for acting as ship’s agent, & for negotiating a 
charter-party, may be necessaries with the meaning 
of the statutes, but must be proved to come 
within the definition. 

(6) Where a petition merely alleges that money 
was advanced for necessary expenses at the 
owner’s request, without stating what those neces- 
sary expenses were, such a claim will be struck 
out on motion to reject or alter the petition. — 


The Riga (1872), L. R. 3 A. & B. 516 ; 41 L. J. 
Adm. 39 ; 26 L. T. 202 ; 20 W. R. 927 ; 1 Asp. 
M. li. 0. 246. 

Annotations to (1) Refd. The Tergesto (No. 2) (1902), 
19 T. L. R. 91 ; Foong Tai v. Buchheistor, [1908] A. G. 
458 ; The MogUefl, [1921] P. 236 ; Pocahontas Fuel Co. 
15. Ambatlelos (1922), 27 Com. Gas. 148. As to (2) Distd. 
The Andr6 Th6odore (1904), 93 L. T. 184. As to U) Refd. 
The Jenny Lind (1872), L. R. 3 A. & E. 529 ; The 
Marianne, [1891] P. 180. 

1033. For purpose of Admiralty Court Act, 1840 

(c. 65).] — (1) In order to establish that the neces- 
saries supplied to a foreign ship or vessel are 
necessaries within above Act, the vessel must be 
in a state of exigency at the time ; & the articles 
supplied must consist of articles needful for the 
relief of such exigency. 

(2) Articles supplied for the equipment of a 
vessel building in a foreign dockyard not neces- 
saries within the meaning of the statute. — T he 
Ocean (1845), 2 Wm. Rob. 368; 4 Notes of 
Cases, 31 ; 7 L. T. 340 ; 9 Jur. 381 ; 166 E. R. 
793. 

Annotations : — As to (1) Refd. The Wataga (1856), 28 L. T. 
O. S. 192 ; The India (1863), 32 L. J. P. M. & A. 185. 
As to (2) Refd. The West Friesland (1859), Sw. 454 ; 
The Heinrich Bjorn (1885), 10 P. D. 44 ; The Mecca, 
[1895] P. 95. Generally, Refd. The Feronia (1868), L. R. 
2 A. & E. 65. 

1034. ,] — The master of a Belgian steamer, 

plying constantly between Ghent <fe London, em- 
ployed an engineer, in London ... to do some re- 
pairs, & to supply liim with a new screw propeller : 
Held : (1 ) the ct. had jurisdiction under the 

statute, as whatever was necessary to put the 
machinery of a passenger steamship in the best 
working order was a ” necessary ” within the 
meaning of the Act; (2) where no special con- 
tract was proved, the purchaser takes at liis own 
risk. — T he Fijecha (1854), 1 Ecc. & Ad. 438 ; 3 
L. T. 58 ; 104 E. R. 252. 

Annotations: — As to (1) Refd. Northcote v. S.S. Hciirich 
Bjorn, The Henrich Bjorn (1886), 11 App. Gas. 270 ; 
The Mecca, [1895] P. 95. 

1035. .] — “ Necessaries,” in Admiralty 

Court Act, 1840 (c. 65). s. 6, moans articles imme- 
diately necessary for the ship, as contra-distin- 
guished from those merely necessary for the voyage. 

The statute does not apply to ordinary mer- 
cantile accounts between ship-owner &; agent. — 
The Comtesse dk Fregeville (1861), 1 Lush. 
329 ; 4 L. T. 713 ; 1 Mar. L. C. 106 ; 167 E. R. 
146. 

Annotations :—¥oM. The Undenvritcr (1868), 25 L. T. 279. 
Consd. The Riga (1872), L. R. 3 A. & K. 516. Folld. 
The El Salto (1908), 25 T. L. K. 99. Refd. The 1‘anthoa 
(1871). 25 L. T. 389 ; The Mogileff, [1921] P. 236. 

1036. Liberal construction.] — (1) A liberal 

meaning is to be attached to the tenn ” neces- 
saries,” in above Act, s. 6. (2) Copper sheathing 

is a necessary. 

(3) Where necessaries are supplied for the use 
& benefit of a foreign ship, the presumption is 
that the ship is liable. — T he Perla (1858), Sw. 
353 ; 7 L. T. 397 ; 4 Jur. N. S. 741 ; 166 E. R. 
1164. 

Annotations: — As to (1) Refd. The Heinrich Bjorn (1883), 
8 P. D. 151. As to (3)iRefd. Foong Tai v. Buchheister, 
[1908J A. G. 458 ; The MogUefif. [1921] P. 236. 

1037. Similar to common law necessaries.] 

— The Riga, No. 1032, ante. 

.] — See, also. No. 1031, ante; Nos. 1047, 

1049, 1057, 1061, 1063, 1071, 1073, post. 


PART IV. SECT. 2, SUB-SECT. 1.— A. 

1080 i. General rule — Things fit <£* 
proper for service of ship — Such as 
prudent oumer would require .] — In 
oonsldoring what goods or somoos 
supplied to a ship are necessaries ** 


so as to enable the person supplying 
them to maintain an action in rem in 
the Admiralty Ct., the term neces- 
sarlos ** is not to bo given a restriotod 
meaning. It is not essential tiiat such 
goods or services should have been 
supplied in some sudden emorgenoy 


or to meet some urgent need. All the 
olroumstances must be considered. 
The test is what a prudent owner 
would have considered reasonable in 
the olrcumstanoes. — C htubtib v. The 
KarU (1927), 27 S. R. N. S. W. 443; 
44 N. S. W. W. N. 11.— AUS. 
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Sect, 2. — Necessaries: Sub-sect 1, B, C.] 

1038. In relation of hypothecation — ^Usual legal 
meaning.] — Droeoe v. Suart, The Karnak, No. 
1509, post, 

1039. Repairs.] — Webster v. Seekamp, No. 
1030, ante, 

1040. .] — A claim for “ repairs ’* to a ship 

held to be a claim for “ necessaries ” supplied to 
the ship. — T he Tergeste (No. 2) (1902), 10 
T. L. R. 91. 

1041. Anchor.] — The Sophie, No. 1071, post 

1042. Cable.] — The Sophie, No. 1071, post 

1043. Rigging.] — The Sophie, No. 1011 , post 

1044. Screw propeller.] — The Flecha, No. 1034, 
ante. 

1045. Supplies to crew on shore — Medicine & 
food for injured seamen.] — Several sailors on 
board a merchant vessel, having met with a 
serious accident in weighing the vessel’s anchor, 
were taken on shore by the captain to pltf.’s, a 
public-house, the captain telling pltf. that the 
owner of the vessel would pay for what the 
sailors had. The captain immediately afterwards 
hired some fresh hands & proceeded on the 
voyage. At the time the sailors were entrusted 
to the care of pltf., there was no probability that 
they would be able to resume their duties for 
that voyage, &> they remained at his house for 
several weeks. 

In an action against the owner of the vessel for 
food & .^medicine supplied to the sailors : — Held : 
as the matters supplied were not necessary for 
the due prosecution of the voyage, the captain 
had no authority to pledge the owner’s credit, & 
consequently the latter was not liable. — Organ 
v, Brodie (1854), 10 Exch. 449 ; 3 C, L. B. 61 ; 
24 L. J. Ex. 70 ; 24 L. T. O. S. 82 ; 3 W. B. 13 ; 
156 E. R. 513. 

1046. Refreshments for crew working on 

ship in dock.] — Nind v. Hutchinson (1855), 9 
L. T. 237. 

1047. Provisions for crew on board — Butcher’s 
meat.] — Butcher’s meat is a necessary within 
Admiralty Court Act, 1840 (c. 65), s. 6. — The 
N. B. Gosfabrick (1858), 8w. 344 ; 31 L. T. O. S. 
346 ; 4 Jur. N. S. 742 ; 6 W. R. 871 ; 166 E. B, 
1160. 

Annotations : — CoDSd. The lligra (1872), L. 11. 3 A. & E. 516. 

Beld. The Albert Crosby (1870), 18 W. li. 410 ; The 

Panthea (1871), 25 L. T. 389. 

1048. Fitting out ship for passengers.] — ^T he 

Mary Holland, Merino v. Winch (1855), 9 
L. T. 237. 

1049. Stevedoring.] — The expression “ neces- 
saries supplied ” to a foreign ship in Admiralty 
Court Act, 1840 (c. 65), s. 6, includes necessary 
work & labour, such as that of a stevedore. — 
The Waban (1855), 6 L. T. 662. 

1050. .] — ^The Lancastrian (1923), 165 

L. T. Jo. 526. 

1051. Commissions for services.] — The Rode- 
rick Dhu, No. 1276, post. 


1052. Copper sheathing.]— The Perla, No. 1036, 
ante. 

1053. .] — ^Thb Turliani, No. 343, ante. 

1054. Coals.] — The Comtbssb db Frbgbville, 

No. 1035, ante. , , 

1055. .1 — ^Pltfs. supplied coals at .Alex- 
andria, Port Said & Algiers to a steamship be- 
longing to Jeddah in Asiatic Turkey & also at 
Port Said advanced her canal dues. To recover 
payment, pltfs., on the arrival of the vessel m 
this country commenced an action in rent for 
necessaries & aiTcsted her ; — Held : Under 
Admiralty Court Act, 1861 (c. 10), s. 6, the ct. 
had jurisdiction. Semble : in respect of the 
necessaries supplied at Alexandria & Algiers tl^ 
ct. also had Jurisdiction under Admiralty Court 
Act, 1840 (c. 65), s. 6, those places being “ upon 
the high seas ” within the meaning of that sect.— 
The Mecca, [1895] P. 95; 64 L. J. 

L. T. 711 ; 43 W. R. 209 ; 11 T. L. R. 139 ; 
39 Sol. Jo. 132 ; 7 Asp. M. L. C. 529, C. A. 
Annotation Pocahontas Fuel Co. v. Ambatiolos 

(1922), 27 Com. Caa. 148. 

1056. Items of general mercantile account.] — 

The Comtesse de Fregbvillb, No. 1035, ante. 

1057. .] — ^The ct. will not exercise the 

powers conferred upon it by the Admiralty Cou^s 
Acts, 1840 & 1861, to enforce the payment of a 
claim for necessaries where these are merely 
items forming part of a general mercantile account 
between a shipowner & agent.— ^E l Salto (1908), 
25 T. L. R. 99. 

Annotation : — Distd. The Mogileft, [1921] P. 236. 

1058. TraveUlng expenses— Agent.]— TIio ex- 
penses of an agent for coming fi-om Newcastle to 
London to assist the master in the defence of a 
vessel prosecuted in a cause of collision, & foi 
attending the trial : — Held : not to be necessaries. 
— The Bonne Amelib (1865), L. R. 1 A. & E. 
19 ; 35 L. J. Adm. 115 ; 14 L. T. 191 ; 2 Mar. 
L C 321 

Annotation : — Consd. The Riga (1872), L. R. 3 A. & E. 516. 

1059. Master.] — T he Riga, No. 1032, ante. 

1060. Brokerage.] — T he Riga, No. 1032, ante. 

1061. .] — There is no jurisdiction to enter- 
tain an action in rem against a foreign ship for 
brokerage on a charterparty, such a claim not 
falling within the word “ necessaries ” in Admiralty 
Court Act, 1840 (c. 66), s. 6.— THE MARIANNE, 
fl891] P. 180 ; 00 L. J. P. 30 ; 64 L. T. 639 ; 
7 Asp. M. L. C. 34. 

Annotation : — Rsfd. The Mogiloil. 11921] P. 216. 

1062. Insurance premiums.] — T he Riga, No. 
1032, ante. 

1063. .] — Sums paid by a broker as insur- 
ance premiums for the purpose of effecting 
insurances on the hull & safe arrival of a vessel, 
or sums due to underwriters as premiums cannot 
be recovered by the broker or by^ the unde^ 
writers as necessaries within Admiralty Court 
Act, 1840 (c. 65), 8. 6 ; &, as such sums are not 
necessaries, the broker & underwriters have no 
right to proceed against the ship in rern.^Tim 
AwDRil! Th^:odorb (1904), 93 L. T. 184 ; 10 Asp. 


1039 i. Jiepairs .] — A claim for money 
advanced to a foreign ehip to pay for 
repairs, equipment, Sc ontfitting Is a 
claim for nceoBsarics. — ^Williams & 
Lake Erie & Detroit River Ry. Co. 
V. The Flora & The Rose D. Brown 
(1897), 6 Exch. C. R. 137.— CAN. 

1062 1. Insurance premiums .] — The 
insurance of a ship is not a neoessary 
within 26 Vlct. c. 24, s. 10.— Stokes v. 
The Conference (1887), 8 N. 8. W. 

N. S. W. W. N. 


L.R.<Adm.)10; 3 

— AUS. 


.130. 


b. FUhing stores 'or fishing taekU.] 
— FishiDg-stores or fishiug-taokle, such 


as hooks, galls, nippers, & knives, used 
in a fishing-boat, are ** nooessaries, 
for which the ship is liable. — P ichon v. 
The Aluance (No. 2) (1914), 20 
B. C. R. 660 ; 28 W. L. R. 632 ; 20 
D. L. R. 70.— CAN. 


o. PrortofoTis.l— C loy v. Jacques 
(1867), 27 U. C. R. 88.— CAN. 

d. lAning.] — Action for neoes- 
seudes brought by the promoter, a 
shipliner and carpenter of Mont^L 
The Olendevon came to Montreal with 
a cargo of coal ; she was to take a 
cargo of wheat on her return voyage 
& the promoter was employed by the 


lastor to line her so as to undertake 
ate voyage. He did the work & 
rought the action for the price of it, 
666.16 Reid; such lining came 
nder the terms ' “ nocessarloB * in 
mperlal Act, 26 Viot. c. 24, 8. 10 (10).— 
Je The Glkndevon (1884), 10 Q. L. R. 
95.— CAN. 


e. Alterations in structure d: egup- 
lent — To change style of fishing^aft.]^ 
Iterations In the structure Sc eaiup- 
lent of a vessel In order to chaw her 
•om one style of fishing 
ttother are neoesMUdes ’’ within 
.dmiralty Courts Act, 1861, 8, 
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M. L. C, 04 ; avb nom. The Andr^ Thj^iodorb, 
Adams v. Andb 6 THfioDORB (Owners), 21 
T. L. 11. 158. 

^nnofgiotw Apia. Nolan, Galloway v. UaiolU (1905), 64 

W. R. 250. Befd. The MogrUefif. [1921] T. 230. 

1064. Charges connected with discharge of cargo 
— Quay rent lor cargo.] — ^The agents at New York 
of the steamer A., made payments in connection 
with the discharge of her cargo at Now York. In 
an action against the A. in rent to recover these 
disbursements as necessaries it was contended 
that they were made in respect of the cargo only, 
& were not necessaries to the ship ; — Held : pay- 
ments though made in respect of the cargo were 
necessaries to the ship if she could not go on her 
business without them. As the business of the 

A. consisted in entering the port of New York, 
discharging her cargo, & leaving the port, pay- 
ment of charges which, being unpaid, would 
prevent her from doing any of those things was 
necessary to the A., notwithstanding that the 
amount disbursed did not become due, nor was 
the disbursement made, until after the A. had 
left New York. Quay rent for cargo, & the cost 
of destroying putrid cargo, were necessaries to 
the A., since by the law of New York she was 
liable for these charges, & could have been pre- 
vented from saUing had they not been paid. — T he 
Arzpeitia (1921), 120 L. T. 29 ; 15 Asp. M. L. 0. 
420. 

1065. Cost of destroying putrid cargo.]- 

The Arzpeitia, No. 1004, ante. 


B. Advances for Purpose of Necessaries. 

1066. Whether regarded as “ necessaries.”] — 

vScARREBORROW V. Lyrius (1028), Noy, 95; 
74 E. R. 1001. 

1067. .] — The owner of a vessel is liable for 

money supplied to the captain in a foreign port, 
provided the supply be absolutely necessary for 
the use of the vessel. — Rocher v. Rusher (1815), 
1 Stark. 27 ; 171 E. R. 391, N. P. 

Annotation: — Confd. The Aloxauder (1812), 1 Wm. Rob. 

31G. 

1068. .] — The owner, in England, is liable 

for money advanced to the master at his request 
for the necessary use of the ship, after her arrival 
in an English port ; nor is the consent of the owner 
necessary to establish his responsibility. — Robin- 
son V. Lyall (1819), 7 Price, 592 ; 116 E. R. 1071. 
Anm)taiiona : — Apld. Arthur v. Barton (1840), 6 M. &; W. 

Ul®. Consd. Tho Alexander (1842), 1 Wm. Rob, 346. 

Dbtd. Beldon v. Campbell (1851), 6 Exch. 886. RelA 

Edwards v. HavUl (1853), 14 C. B. 107 ; Tho Kamak 

(1868), L. K. 2 A. & E. 289. 

1060. Money must be advanced for that 

purpose.] — The owner of a ship is not. liable for 
nioney advanced to the master, & expended by 
him in the necessary use of the ship, unless the 
money is advanced expressly for that purpose. — 
Thacker v. Moatbs (1831), 1 Mood. & R. 79, N. P. 

1070. Necessity question for Jury.] — 

Arthur v. Barton, No, 1119, post. 

1071. Proof of necessity required.] — It 

is absolutely necessary, when the owner is abroad, 
to prove not only that the articles supplied were 
necessaries, but that they "were actually wanting 
for the service of the sliip at the time when they 
were made. The technical meaning of the term 
necessaries I have already explained, as strictly 


applying to anchora, cables, riggii^, & matters of 
that description ; ^ at the same time, I consider 
myself at liberty to enlarge the term necessaries 
so as to include money expended ux>on necessaries ; 
but in such cases, I must be satisfied that the 
necessaries were wanting, & that the money was 
bond fide advanced for the purpose of procuring 
them {per Cur.). — ^The Sophie (1842), 1 Wm. Rob. 
368 ; 1 Notes of Cases, 393 ; 3 L. T. 153 ; 166 
E. R. 610. 

Annotations: — Distd. Tho N. R. Gostabrlek (1858), Sw. 344. 
Apld. The Masonic (1861), 5 L. T. 460 ; Tho Albert Crosby 
(1870), 18 W. 11. 410. Oonsd. Tho Riga (1872), L. li. 3 
A. & E. 516. 

1072. Borrowing advantageous to owner.] — 

Edwards v. Havill, No. 1123, post. 

1073. Advance to pay averages.] — ^A 

claim for money advanced to a master to pay 
averages dismissed with costs, such advances not 
being “ necessaries ” within 3 & 4 Viet. c. 65, 
8. 6. — ^The Aai^tje Willemina (1866), L. R. 1 
A. & E. 107. 

Annotation : — Consd. The Riga (1872), L. R. 3 A. & E. 516. 

1074. Advance to discharge shipwright’s 

lien.] — ^A., being master & sole owner of a vessel, 
put her into a shipwright’s dock for repair. The 
shipwright repaired the vessel, &> refused to allow 
her to leave his dock until his bill for the repairs was 
paid. A. having no funds, pltf. lent him money 
to pay the shipwright’s bill, & A. paid the bill 
with the money lent ; — Held : i^ltf. was entitled 
to recover the amount of the loan in a suit for 
necessaries. — The Albert Crosby (1870), L. R. 
3A. &EI. 37; 18 W. R. 410. 

Annotation : — Apld. Tho Tergesto (No. 2) (1902), 10 T. L. 11. 
91. 

1075. Advance to discharge dock dues.] — 

A person who has advanced money for the purpose 
of discharging dock dues stands in the same position 
as the dock co., & his claim ranks with pilotage 
& towage claims, & has priority over the claim of 
a holder of a bottomry bond of a previous date. — 
The 8t. Lawrence (1880), 5 P. D. 250 ; 49 
L. J. P. 82. 

Annotations: — Distd. The Lyons (1887), 57 L. T. 818. 
Consd. W^estrup v. Great Yarmouth Steam Carrying Co. 
(1889), 43 Ch. D. 241 ; Tho Petone, [1917] P. 198. Eefd. 
Pocahontas Fuel Co. v. Ambatielos (1922), 27 Com. Cas. 

148. 

Sec, also, Sect. 2, sub-sect. 2, C., post. 


C. Onus of Proof. 

1076. Plaintiff to prove necessity — & application 
of money borrowed.] — In an action against the 
owner of a ship for money supplied to the captain 
at a foreign port, it is not sufficient to prove the 
advance of a much larger sum than was necessary 
for the use of the ship, & an application of part of 
that sum to such uses, & that the residue was placed 
to the private account of the captain. It is 
essential to prove the advance of a specific sum, 
that it was necessary for the use of the ship, & 
that it was so applied in fact. — Paimer v. Gooch 
(1818), 2 Stark. 428 ; 171 E. R. 694, N. P. 
Annotation CoDid. The Alexander (1842), 1 Wm. Rob. 

346. 

1077. .] — To charge the owners of a 

ship with money advanced to the captain in a 
foreign country, pltf. must show that it was 
necessary to borrow the money, & must prove the 
actual application of it. Where the paper, in 
which a party charges himself with the receipt of 


(c. 10 ). — Victoria MAomNERT Depot 
Ltd. V. The "Canada & The 
Triumph " (1913), 15 Exch. C. R. 142 ; 
17 D. L. R. 27.— CAN. 


1064 i. Charass connsded wUh dis- 



ship, discharged her cargo at the 
port of Hamilton Sc loaded another 
cargo. Pltf. *8 dock Sc warehou«e were 
used by deft, ship under the authority 
of the master thereof. Deft, was 
bound to incur the ohargas made for 
tho use of this dock k warsbouse 


before he could discharge his cam 6c 
leave the port of Hamilton : — Held : 
such oharges wore to bo considered as 
" neoessanes " within Admiralty Act. 
— Hamilton Harbour Oomrs. v. The 
WSNOUITA. 11927 J Exoh. 0. R. 176.— 
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money, likewise contains a discharge of it, it is 
not admissible in evidence. — ^Bogle v. Atty 
(1818), Gow, 50 ; 171 E. R. 835, N. P. 

1078. ,] — ^Thje Alexander, No. 1031, 

ante. 


1079. .] — The Sophie, No. 1071, ante. 

1080. In an action against a shipowner 

for goods supplied, & money lent to the master, 
at a foreign port, the onus is on pltf. to prove that 
the goods & money supplied were necessaries. — 
Mackintosh v. Mitcheson (1849), 4 Exch. 175 ; 
18 L. J. Ex. 385 ; 13 L. T. O. S. 344 ; 154 E. R. 


Annotaiion : — Consd. Ashmall t?. Wood (1857), 30 L. T. O. S. 


1081. .]— The Riga, No. 1032, ante. 


Sub-sect. 2. — Liability op Owner. 

A. In General. 

1082. General ride->Owner liable.]— Master of 
a ship buys provisions for the ship, & has money 
from the owners to pay for the provisions, but fails 
without paying the money. The owners are liable 
to pay in proportion to their respective shares in 
the ship. 

Master of a ship is but a servant to th^' owners. — 
Speerman V. Degrave (1709), 2 Verr. 643 : 23 
E. R. 1020. 

Kefd. Samsun v. Brag[fir]iiifi^on (1750), 1 Ves. 


1083. .]— By the custom of merchants, 

if the master of a ship be supplied with necessaries 
for the ship, by the order or on the credit of any 
freighter, the owner of the ship is liable to pay such 
freighter ; & on this ground it is customary for 
freighters to furnish the masteis of the ships they 
take to freight, with letters of credit for whatever 
money they may happen to want, for the necessary 
service of the ship. — Cary v. White (1710), 5 
Bro. Pari. Cas. 325 ; 2 E. R. 708, H. L. 


;~Diltd. Webster tj. Seekamp (1821), 4 B. & Aid. 
352. R«|d. Bogle e. Atty (1818), Gow. 50 ; Palmer v. 
Gooch (1818), 2 Stark. 428 ; The Alexander (1842), 1 Wm. 
Hob. 346. 


1084. .] — Garnum V. Bennet (1728), 

1 Bam. K. B. 96 ; 2 Stra. 816 ; 94 E, R. 67. 

1085. Unless liability expressly ex- 

cluded.]— J7e Strickland, Ex p. Bland, No. 445, 
ante. 


1086. Express or presumed authority 

of master — Rebuttal of presumption.] — The 

relation between the owner &> commander of a 
vessel, as to the ordering & payment of necessaries 
& repairs, is exactly the same as between a master 
& servant gener^y ; & consequently, the pre- 
sumption of an implied authority of the com- 
mander to order repairs to be done on the credit 
of the owner, may be repudiated by circumstances, 
as where the commander promises to pay ready 


cash, & no mention is made of the owner's responsi- 
bility. — Gordon v. Hare (1823), 1 L. J. O. S. K, B. 


1087. .] — ^Action for goods 

sold & delivered, work, labour & materials. Plea, 
never indebted. Pltf. proved that he supplied 
the goods & did the work to fit out the ship P. 
then in London in dock. That the orders were 
given by T., who appeared on the renter as master, 
& that deft, appeared on the register as owner, 
^me evidence was given from which it might be 
inferred that T. was appointed by deft. Deft, 
proved that he had agreed to sell the P. to one G., 
that T. was appointed master by G., & gave the 
orders for G. ; & that deft, afterwards resumed 
possession of the vessel. The judge directed the 
jury that, if T. acted as master with deft.’s privity 
& consent, & the goods were bond fide supplied on 
the credit of the owner, deft, was liable ; & that, 
though deft.'s evidence was believed, he was not 
conclusively entitled to a verdict. On a bill 
of exceptions : — Held : deft, was not liable for 
the goods ordered by T. unless he had sanctioned 
T.’s appearing to be his captain acting for him, & 
the goods were supplied on the faith of T.*s being 
so ; &, consequently, the direction was wrong. 
Qu. : whether the primd facie authority of the 
captain of a ship in dock in London extends to 
order repairs, the owner being no farther distant 
than Liverpool ? — Mitcheson v. Oliver (1855), 
5 E. & B. 419 ; 3 C. L. R. 1104 ; 25 L. J. Q. B. 
39 ; 25 L. T. O. S. 258 ; 1 Jur. N. S. 900 ; 119 
E. B. 537, Ex. Oh. 

Annotations : — Consd. Poorson v. Nell (1865), 6 New Hep. 
304 ; Hibbs v. Hose (1860), L. R. 1 Q. B. 534 ; The Great 
Eastern (1868), L. 11. 2 A. & E. 88. Reid. Hackwood v. 
Lyall (1855), i7 (3. B. 124 ; Mackenzie v. Pooley (1856), 
11 Exch. 638 ; Myers v, Willis (1856), 18 C. B. 886 ; 
Whitwell V. Perrin (1858), 4 C. B. N. S. 412 ; The Trouba- 
dour (1866), L. R. 1 A. & E. 302 ; The Orienta, [1894] 
P. 271. Mentd. Cuirey v. Armltage (1858), 6 W. R. 516 ; 
Ley V. Peter (1858), 3 11. & N. 101 ; Flower v. Allan (1863), 
2 H. & C, 688. 


1088. .] — Frost v. Oliver, No. 

378, ante. 

1089. .j — The liability of the 

owner of a vessel to pay for repairs & equipments 
ordered by the master, depends, not upon the 
ground of ownership of the vessel, but upon the 
ground of a contract made with the vendor by a 
person who was the owner’s agent for the purpose 
of ordering such necessaries. The master’s con- 
tracts cannot bind the owner, unless authority to 
bind the owner has been actually given to Mm ; 
or unless the owner has, by word or deed, held out 
the master as his master, & thereby induced the 
vendor to supply the necessaries upon the credit 
of the owner. The owners of a vessel entered into 
an agreement & charterparty, by wMch it was 
provided {inter alia) that the master, officers & 
crew should be appointed by the owners, be under 
then control, & be dismissed by them, but that 
their wages should be paid by the charterer, it 
was also provided that the master should act as 
supervisor of the repairs & fittings of the sMp. 


PART IV. SECT. 2, SUB-SECT. l.-H 

A to jjTove necessity. h 

A ship 8 master inciured a debt in 
foreifim port. In an action against th 
owners for payment the latter wei 
assoilzied, in respect the pursuers ha 
not proved that the debt was fo 
n^ssary & pnmer charges for th 
ship. — D rain & (jo. v. Scott (1864) 
Macph. (Ct. of Sobs.) IH^-SCOT? 


PART IV. SECT. 2, SUB-SECT. 2.—A. 

1082 i. General na&-^Chvner liable.h^ 
Where the managing owner Sc the 
master of a ship order necessaries for 


the ship on credit the owners ar( 
liable. — Smith v. S%lton (1877), 1 
N. S. R. (2 R, Sc C.) 225.~<!AN. 


108211. .] — The managing 

owner of a fishing vessel let to the 
captain Sc crew on the “ quarter lay *’ 
is not liable for supplies furnished to 
the crew of the vessel unless he sped- 
oily authorises the advances to bo 
made on the credit of the vessel Sc 
owners. — O rowell v. Smith (1900), 
32 N. S. R. 605.— GAN. 


1082 ill. .1 — Stewart 

Hall (1813), 2 Dow, 29.— SCOT. 


1082 Iv. .1 — Carswell v. 


Finlay (1887), 14 R. (Ct. of Sess.) 
903 ; 24 Sc. L. R. 643.— SCOT. 

f. Master servant of charterers <fc’ 
not of owner — Owner not lialtle.] — The 
David Wallace v. Bain (1903), 23 
C. L. T. 103 ; 8 Exch. C. R. 2()5.— 
CAN. 

g. Claim by material men — Against 
surplus proce^ lying in court registry,] 
— He I^RooBEDS OF The Asia, Ex p. 
Hormasji & Ukarji (1868), 6 Bom. 
O. 0. 64.— IND. 

h. Presumption that necessaries sup’ 
plied on credit of ship — Whether re- 
outtable.] — Neoessatles supplied to a 
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An action having been brought for necessaries 
supplied to the ship while under this charter, by 
the master’s order, who stated in his evidence that 
he considered himself as acting for & as the servant 
of both owners & charterer ; — Held : the owners 
had held out the master as their master, & they 
were therefore liable for the debt. — The Great 
Eastern (1868), L. B. 2 A. & B. 88 ; 17 L. T. 667 ; 
3 Mar. L. C. 58. 

Annotations: — Refd. Tho Orienta, [1894J P. 271; The 

WellRunde (1902), 18 T. L. R. 719. 

1090. .] — The Wellgunde 

(1902), 18 T. L. B. 719. 

1091. .] — Pltfs. were an 

American co. carrying on business at Norfolk, 
Virginia, & deft, was a Greek shipowner. In 
Jan. 1921, a steamer belonging to deft, called at 
Norfolk for coal. Pltfs. supplied her with coal 
& made certain disbursements on her behalf 
whereby deft, became indebted to pltfs. in a sum 
$15,174. In payment the master gave to pltfs. 
a bill of excliange drawn on deft.’s agent in London 
& payable in sterling. The amount for which the 
bill was drawn was £4,262 11s. Od. which repre- 
sented the value in sterling of $15,174 at the rate 
of exchange then prevailing. At the date when 
the bill became payable the rate of exchange had 
moved in favour of England & £4,262 11s. Od. 
had become worth $16,368. Deft, refused to pay 
the full sum of £4,262 11s. Od. but tendered $15,174 
which pltfs. accepted. Deft, contended that the 
sum was accepted in full satisfaction ; pltfs. said 
that they had only accepted it on account & they 
now sued for a sum of £310 16s. 3d. representing 
the outstanding balance of $1,194. Deft, refused 
to pay on the ground that the master in giving the 
bill had exceeded his authority ; pltfs. contended 
that the master had power to give the bill on these 
grounds, because he had such power by special 
contract between the parties, by the course of 
business between the parties, or by general 
implicaiion of law; — Held: (1) on the facts the 
master had no power by special contract to give 
a bill binding on deft,, but (2) he had such power in 
consequence of the course of dealing which had 
taken place between the parties ; & judgment 
must therefore be entered for pltfs. ; & (3) obiter 
whether in any case a master has power to draw 
a bill on the owner in payment for necessaries 
supplied to tho ship must depend on the par- 
ticular circumstances of the case. — Pocahontas 
Fuel Co. (Incorporated) v. Ambatielos (1922), 
27 Com. Cas. 148. 

1092. Credit given personally to owners.] — 

Hoskins v. Slayton, No. 1127, post . 

1093. ,] — Wliere goods were ordered for a 

ship by the owner before the appointment of the 
captain, though some were not delivered till after- 
wards, yet as no personal credit was given to the 
captain, he is not answerable for any of them. — 
Parmer v. Davies (1786), 1 Term Bep. 108 ; 99 
E. B. 1000. 

Annotation : — Reid. The Nopiuno (1833), 3 Hag. Adm. 129. 

1094. Master lessee of ship.] —Though the 
master of a vessel, be also lessee of it, by agreement 
with the owners, for a term of years, under 
covenants on their part, that he shall have the 
sole management of the ship, & employ her for his 


own sole benefit, etc., & on his pait, that he shall 
repair her at his own sole cost & charge, etc., the 
owners are still liable for necessaries furnished for 
the ship by order of the master, though wdthout 
their Imowledge, or without their being known 
to the person who supplied them. — B ich v. Cob 
(1777), 2 Cowp. 636 ; 98 B. B. 1281. 

Annotations : — Dbtd. Westerdell v. Dale (1797), 7 Term Rep. 
300 ; Priestly c. Femie (1865), 3 H. & C. 977. Reid. Yates 
V. Hall (1785), 1 Term Rep. 73 ; Jackson v. Vernon (1789), 

1 Hy. Bl. M4 ; The Neptune (1833) 3 Hog. Adm. 129. 

1095. .] — The registered owner of a ship 

having chartered her to the then captain at a rent 
for a certain number of voyages is not liable for 
stores furnished to the ship by order of the charterer 
during the charter-party. — Frazer v. Marsh 
(1811), 13 East, 238; 2 Camp. 517; 104 E. B. 
362. 

Annotations : — FoUd. Reeve v. Davis (1834), 1 Ad. & El. 
312. Distd. yroHt v. Oliver (1853), 2 K. & B. 301 ; Steel 
V. Lester (1877), 3 C. J». 1). 121. Apld. Baumwoll Manu- 
tactur Von Carl Scheiblor v. Furness, [1893] A. C. 8. 
Refd. M'lver v. Humble (1812), 16 East, 169 ; Hutton v. 
Bragg (1816), 7 Taunt. 14 ; Helme t*. Smith (1831), 9 
L. J. O. S. C. V. 206 ; Jackson v. S.S. Blanche, The Hopper 
No. 66, [1908] A. C. 126 ; Associated Portland Cement 
Manufacturers (1910), Ltd. r. Ashton, [1915J 2 K. B. 1. 

1096. Order by agent of owner — Payment by 
owners to agent — Failure of agent to pay.] — 

Bepairs & furnishings done at Hull to a Greenock 
ship, by order of the agents of the owner, at the 
instance & imder the direction of the master. 
Account made out to “ Captain C., the master, &> 
owners of ship Jeanic ” attested by C., & addressed 
to the agents for payment, but payment not 
demanded for some months. In the meantime, 
the owner pays the agents for the repairs. The 
agents become embarrassed in their circumstances, 
upon which those who did the repairs apply f(>r 
payment to the owner ; — Held : the owner is 
still liable ; for he can be discharged only by 
positive agreement, or by necessary inference that 
those who did the repairs have abandoned that 
security.-- -Stewart v. Hall (1813), 2 Dow, 29 ; 
3 E. R. 777, n. L. 

1097. Authority to draw bills — On third party.] — 

There is no implied undertaking on the part of 
the owner of a ship, that a bill of exchange drawn 
by the master on a third person for money 
advanced for the ship’s use abroad, shall be duly 
honoured. — Harder v. Brotherstone (1815), 4 
Camp. 254 ; 171 E. R. 81, N. P. 

1098. On Owner.] — Pocahontas Fuel Co. 

(Incorporated) r. Ambatielos, No. 1091, ante, 

1099. Indemnification of master 

against loss or damage.] — Wliere the owners of a 
ship instruct the captain to make purchases in a 
foreign country, & to draw bills upon them in 
payment, the promise implied by the law is not a 
promise to accept or pay the bills, but a promise 
to indemnify the captain against any loss, damage, 
etc., sustained by him from having drawn the bills. 
— Huntley v. Sanderson (1833), 1 O. & M. 467 ; 
3 Tyr. 469 ; 2 L. J. Ex. 204 ; 149 E. R. 483. 

1100. Ownership without privity of contract.] — 

I Baker v. Buckle, No. 283, ante. 

1101. Agreement for advance of money — Goods 
supplied & payments made — No actual advance.] — 
Where A. the charterer of a vessel, by the charter- 
party agreed that on the arrival of the ship at the 


ship arc primA facie presumed to have 
Leon supplied on tho credit of tho ship, 
but that presumption can bo rebutted 
by evidence of facts going to show that 
the person who suppllod or paid tor 
the necessaries, looked for payment to 
tho person at whose instance ho 
fumi^od the supplies or advanced the 
sums & not to the owner of the ship. — 
Hbiwa Maru (OwiiKR) V. Bird 8c Oo. 


(1923), I. L. R. 1 Ran. 78.— IND. 

k. Action against ngent not satis- 
fled — Whether owtiers liable .] — Although 
the owners of a ship are liable for 
furnishings made to nor in a foreign 
port on tho order of tho ship’s agent, 
yot H tho furnisher selects the agent as 
his debtor, he cannot, espooially after 
a lapse of time 8c tho insolvenoy of the 


agent, recur to the owners, who have 
in the meantime paid for tho furnish- 
ingB to their agent. — Scotts & Stkvkn- 
BON V. 0AR8BWBLL (1839), 1 Dunl. 
(a. of Soss.) 1215 ; 35 Fao. Coll. 1214. 
—SCOT. 

1. Onus of proof.] — A ship’s 
master Inourred a debt in a foreign port. 
In an action against the owners lor 
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outward port, he would, through his agent there, 
supply cash to the master for the disbursement of 
the vessel to be repaid by bills to be drawn by the 
master on the owner ; &, on the arrival of the 
vessel there, the agent supplied goods for the use of 
the crew & paid certain money demands made on 
the master, but did not advance any actual cash : — 
Held : although it was not shown that any bills 
were drawn by the master for the amount, A. might 
recover it from the owner in an action for goods 
sold & delivered & for money paid, the master 
having authority to obtain supplies of goods & 
money for the necessary use of the ship on the 
credit of the owner, independently of the express 
stipulation of the charterparty. — ^Weston v. 
Wright (1841), 7 M. & W. 390; 10 L. J. Ex. 
329 ; 5 Jur. 197. 

1102. Whether agency of master established — 
Question for Jury.] — In an action against the owner 
of a ship, to recover money advanced to the captain 
for the use of the ship whilst in a home port : — 
Held : the only question for the jury was, whether, 
imder the circumstances, the captain’s position 
was such as to constitute him the authorised agent 
of the owner, in order to procure such advances, 
& the state of the accounts between the captain 
& the owner at the time had nothing to do with the 
case. — Williamson v. Page (1844), 1 Car. & Kir. 
581. 

Annotation : — Beld. Frost v. Oliver (1853), 2 E. ^ 11. 301. 

1103. Money advanced to captain whilst In home 
port.] — ^Williamson v. Page, No. 1102, ante, 

1104. Master working on clear fifths ” prin- 
ciple.] — The Deborah, Johnson v. Ward (1856), 
9 L. T. 237. 

1105. Liability question of contract not owner- 
ship.] — Pearson v, Nell, No. 1133, post. 

1106. .] — The Great Eastern, No. 1089, 

ante. 

1107. Authority limited — ^To knowledge of party 
supplying necessaries — Power of master to vary 
contract — Ratification by owner.] — Where pltfs. 
contracted with the agent of an absent shipowner 
to effect certain ^ecilied repairs, all confined to 
damage by strandmg, & instead of doing the work 
as stipulated alleged that they had on the agent’s 
authority, done the equivalent thereto or better, 
& in the same contract stipulated that they should 
be paid for repairs due to deterioration at scheduled 
prices stated by them : — Held : it appearing that 
the agent’s authority to their knowledge was 
limited to the said specified repairs, they could 
not recover on the contract which was an entire 
one, & in its entirety had never been performed, the 
shipowner having taken the sliip as repaired & 
sold it did not thereby ratify the contract. — 
Forman & Co. Proprietary v. The Ship Liddes- 
DALE, [1900] A. C. 190 ; 69 L. J. P. C. 44 ; 82 
L. T. 331 ; 9 Asp. M. L. C. 45, P. C. 

Annotation : — Xenid. Dakin v. Lee, 11916] 1 K. B. 560. 

1108. Effect of existence of time charter — Lia- 
bility of charterer for necessaries.]— Where pltfs. at 
the request of the master of a Norwegian vessel 
made necessary parents & disbursements for 
the vessel in a British port without knowdng of 
the existence of the time charter : — Held : the 
fact that the ship was under a time charter, by the 
terms of which such payments & disbursements 
were mostly to be for charterer’s account, did not 
affect the right of the master to pledge the credit 
of the shipowners, & such right would not have 


been affected by pltfs.’ knowing of the existence of 
the time charter without being aware of its terms. 
—The Tolla, [1921] P. 22 ; 90 L. J. P. 103 ; 37 
T. L. B. 73. 

1109. .] — Weise & Co. V. The Hettib 

(1920), 5 Lloyd, L. K. 440. 

B, On Sale of Ship, 

1110. Whether vendor or purchaser liable — 
Failure t6 register sale.] — Y oung v. Brandbr, No. 
142, ante, 

1111. After transfer of legal title.] — 

Trewheua V, Rowe, No. 372, ante. 

1112. Imperfect sale afterwards rescinded.] 

— Frost v. Oliver, No. 378, ante. 

1113. Executory contract of sale.] — Pltf. 

by a letter dated June 4, 1858, addressed to one T., 
agreed to take certain shares in a vessel called the 
Conrad, belonging to T., on account of a debt due 
to him from T.. & also to take upon himself all 
liabilities after the vessel had discharged her cargo 
at S. Pltf., with several other creditors of T., 
afterwards signed the following latter, dated 
July 14, 1858, & addressed to T. ; “ Sii*,— We, the 
undersigned, agree to piu*chase the ships in the 
annexed statement at the prices there put down, in 
the pioportions set down opposite to our names, it 
being understood as part of this agreement that 
the debts owing by you to us annexed be taken to 
their full amount in payment or part payment 
of the said purchases. ’ ’ By the statement annexed 
to such letter pltf. was entered as a purchaser of 
the said shares of the Conrad. Pltf. sold these 
shares to deft., who signed a memorandum, dated 
Sept. 30, 1858, & addressed to pltf., in which he 
said, “ I have this day bought from you sixteen 
sixty-fouith shares of the barque Conrad, 328, 
now registered in your name at the custom house, 
for the sum of £700, & all liabilities or profits on 
the said shares from the time of your purchase 
from T. for which you are liable as owner, in any 
way, or entitled to if there be any profits or balance 
in your favour.” At the time deft, signed such 
memorandum he was aware of the letter of July 14 
but not of the letter of J une 4. T, did not execute 
a bill of sale of the shares to pltf. until Sept. 14, 
1858. Pltf. having paid certain expenses incurred 
on account of the Conrad after the ship had 
discharged her cargo at S., & before the said bill of 
sale had been executed to him, sued deft, for the 
same upon the contract of Sept. 30, 1858 : — Held : 
pltf. could not recover such expenses, as the letter 
of July 14 was the only letter which could be 
connected with the contract, & there was therefore 
nothing to show any liability of pltf. before he had 
become legal owner of the shares in the ship which 
deft, had contracted to pay ; qu. : whether the 
contract of Sept. 30, 1858, was altogether void 
by reason of 17 & 18 Viet. c. 104, s. 55. — Chapman 
V . Callis (1861), 9 0. B. N. S. 769 ; 30 L. J. C. P. 
241 ; 3 L. T. 890 ; 7 Jur. N. 8. 995 ; 9 W. B. 375 ; 
1 Mar. L. C. 37 ; 142 E. B. 303. 

Annotation Befd. Stuckey v. Bailey (1862), 10 W. R. 720. 

1114. Whether registered title conclusive.] 

— Jennings v. Griffiths, No. 370, ante. 

1116. .] — The registered owner of a 

ship is, primd facie, liable for goods furnished for 
the use of that ship ; but such liability may be 
rebutted by evidence of the credit having been 
given to others. 

If there be a bill of sale of a ship, not containing 


pairmcnt, the latter wore assoilzied in 
reiq;^ the pursuers had not proved 
that the debt was lor necessary & 
proper charges for the ship. — D bain 


& Co. V. Scott (1864). 3 Macp]^(Ct. of 
Ses8.)114; 37 &. Jur. 64.— flOOT. 

m. Whether ehipoumer lidbU to 


shipbroUcr employed by charterer.] — 
BARNE'fSON V. PETBRBSN BROTHERS 
(1902), 5 F. (Ct. of Sees.) 86 40 Sc. 

L. R. 66 ; 10 S. L. T. 346.-8007. 
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any qualification, & such iinqualified bill of sale 
be entered properly on the register, & there be also 
a deed of defeasance, making void such bill of sale 
on the payment of a sum of money, the deed of 
defeasance may be given in evidence on the part 
of deft., charged, in an action for goods, as the 
registered owner, in order to show the qualified 
nature of such deft.^s ownership. — Cox v. Reid 
(1824), 1 .0. & P. 602 ; By. & M. 199 ; 171 E. R. 
1334, N. P. 

Annoiationa : — Consd. Frost v. Oliver (ISAS), 2 E. & B. 301. 

Retd. Hlbbs V. Boss (1866), L. R. 1 Q. B. 534. 

1116. Proof of agency of master.] — 

The fact of a person being the registered owner of a 
ship is not of itself evidence that the master has 
authority to bind him by contracts for necessaries 
supplied to the ship ; but it must bo shown that 
the master is his agent for that purpose. 

Therefore, where a ship sailed for a foreign port, 
the master having a power of attorney from the 
owner, & whilst the ship was at the poi*t deft. 

I )urchased it : — Held : he did not thereby 'become 
iablc for necessaries supplied to the sliip by order 
of the master. — Mackenzie r. Pooley (1856), 11 
Exch. 638 ; 25 L. ,J. Ex. 124 ; 26 L. T. O. S. 223 ; 
4W. R.262; 156 E. R. 986. 

Annotation : — Conid. Myers r. WllUs (1856), 18 C. B. 886. 


C\ Facilities for Communication with Owner. 

1117. General rule.] — The master of a ship has, 
in the absence of the owner or means of com- 
municating with him, authority to pledge his 
credit for all things necessary for the purpose of 
conducting the navigation to a favourable termina- 
tion ; & for that purpose he may borrow money for 
services which require prompt payment ; but he 
has no authority to borrow money in order to pay 
for services already rendered. 

Therefore, where the state of the weather 
rendered it necessary that a vessel should be towed 
into its port of destination, which was accordingly 
done, without any previous agreement as to pay- 
ment : — Held: (1) the master had no authority 
to borrow money on the owner’s credit for the 
pu:^ose of paying the towage ; (2) the ship, having 
arrived at its port of destination, [in Engird] 
& the owner residing at a distance where he might 
have been easily communicated with, the master 
had no authority to borrow money in order to 
enable a shipwright, who was engaged on the 
necessary repairs of the vessel, to pay his work- 
men on a Saturday. — Beldon v. Campbell (1851), 
6 Exch. 886 ; 20 L. J. Ex. 342 ; 17 L. T. O. S. 
257; 155E. R. 805. 

Annotations: — As to (1) Distd. Edwards v. Havill (185^, 
17 Jut. 1103. Consd. Frost r. Oliver (1853), 2 E. & B. 
301. As to (2) Conid. The Kamak (1868), L. R. 2 A. & E. 
289. R^d. Anderson v. Ocean iStoam Co. (1884), 10 
App. Cas. 107. Generally, Mentd. Brady v. Todd (1861), 
4 L. T. 212. 

1118. .] — The doctrine of authority by 

necessity in the case of the master of a ship only 
applies when he cannot communicate with the 
owner (Lord Esher, M.R.).—G william v. Twist 
as reported in, [1895] 2 Q. B. 84, C. A. 

Annotations : — Mentd. Beard v. London General On^bus 

Co., (1900J 2 g. B. 530 ; Harris v. Fiat Motors (1900), 22 
T. L. R. 566 ; Rloketts v. Tilling, 11916] 1 K. B. 644 
Prager v. Blatspiel, Stanm & Heaoock, |1924) 1 K. B 
566 ; Jebara v. Ottoman Bank, [1927] 2 K. B. 254. 

1119. Ship In EngUsh port— Owner without 
agent in port.] — The master of a ship has authority 
by law to pledge the credit of his owner, resident 
in England,. for money advanced to the master in 
an English port where the owner has no agent, if 
such advance of money was necessary for the 
prosecution of the voyage ; & whether it was so 
or not is a question for the jury. — ^Arthur v, 


Barton (1840). 6 M. & W. 138 ; 9 L. J. Ex. 187 ; 
7 L. T. 224 ; 161 E. R. 355. 

Annotations: — Apld. Johns v. Simons (1842), 2 Q. B. 425 ; 
Wallace t?. Fielden, The Oriental (1851), 7 Moo. P. C. C. 
.398. Consd. Gunn v. Roberts (1874), L. R. 9 C. P. 331. 
Reid. Weston v. Wright (1841), 7 M. & W. 396 ; Duncan 
V. Benson (1847). 17 L. J. Ex. 238 ; Gibbs v. Gray, Gray 
V. Gibbs (1857), 26 L. J. Ex. 286. 

1120. Communication easily obtained.] — 

In a home port, as well as a foreign one, the master 
of a ship has implied authority to borrow money 
on the owner’s credit in case of necessity. But, 
it was held that the master had no implied autho- 
rity to pledge the owner’s credit in respect of 
necessary supplies & advances for the use of the 
vessel during several weeks while she lay at New- 
port, Monmouthshire, the owner, during all tlie 
time, having resided at Plymouth, & nothing 
appearing to have prevented a communication, if 
desired, between the master & owner. — Stone- 
house V. Gent (1841), 2 Q. B. 431, n. ; 114 E. R. 
170, n. ; mh nom. Stonehouse v. Grant, 7 L. T. 
224. 

Annotations: — Apld. Johns v. Simons (1842), 2 0. B. 424. 
Distd. Snowdon v. Chadwick (1850), 15 L. T. O. S. 140. 
Apld. Wallace r. IMelden, The Oriental (1851), 7 Moo. 
P. C. C. 398. Refd. Williamson r. l*ago (1845), 1 C. B. 
464. 


1121. .] — In a home port, as well as 

a foreign one, the master has implied authority 
to borrow money for the necessary use of the sliip, 
if the owner is absent & no communication with 
him can be had without g^eat prejudice & delay. 
But, where the ship was in the port of Swansea 
the owner at Llanelly, only eleven miles distant, 
& the master, being in want of money to clear the 
vessel, & having been unable to raise it, as the 
owner had directed, by selling part of the cargo, 
sent three messages to the owner for money but 
received no money, whereupon he borrowed £10 of 
pltf., telling him of the applications made to the 
owner : — Held : the master was not authorised 
to borrow, & the lender could not recover the 
money from the owner. Though the jury found 
that the money was advanced for the necessary 
use of the ship, & on the credit of the owner, 
not the master. — Johns v. Simons (1842), 2 Q. B. 
425 ; 7 L. T. 224 ; 114 E. R. 168. 


Annotalwns : — Distd. Snowdon f. Chadwick (1850), 15 

L. T. O. S. 92, 140. Apld. Wallace r. Fielden, The Oriental 
(1851), 7 Moo. P. C. C. 398. Refd. WlUiajnsoii i'; Pa&c 
(1845), 1 C. B. 464 ; Gibbs v. Gray, Gray ’ • cn;b« (1857), 
20 L. J. Ex. 286 ; Gunn r. Roberts (1874), 22 W. R. 052. 


1122. .J— Beldon v. Campbell, No. 

1117, ante, 

1123. .] — (1) A vessel havmg been a 

fortnight windbound at Newport, her^ owTier 
residing at Exeter, one day's post from Newport, 
the master borrowed £5 from a broker, to enable 

to purchase provisions necessary for the use of 
the ship: — Held: the jury were justified in 
inferring that there was such a reasonable necessity 
for borrowing the money, as to render the owner 
liable for it. though there was no proof that the 
goods might not have been obtained by the master 
on credit. 

(2) It may be to the advantage of the owner to 
boiTow a small sum for the puiT)ose of buying 
provisions ; they would necessaruy be obtained 
upon better teims for ready money (Moule, J .). — 
Edwards v. Havill (1853), 14 O. B. 107 ; 2 
0. L. R. 1343 ; 23 L. J. O. P. 8 ; 22 L. T. O. S. 
87 ; 17 Jur. 1103 ; 2 W. R. 12 ; 139 E. R. 45. 
AnnotaiUyn : — As to (1) Refd. Gunn v. Roberts (1874), L. R. 

9 C. P. 331. 

1124. .] — Curran v. Wood, No. 1134, 

post. ^ _ 

1126. Ship In foreign port — ^Resident agent.] — 
Gunn v. Roberts, No. 1248, post. 
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Sect, 2. — Necessaries: Sub-sect, 2, C,; sub-sects, Z 
<&4. Sect, 3: Sub-sect, l.j 


1126. No time to communicate with owner.] — 

The Williams’s Adventx^ie, Schenck v. Town- 
HBND (1854), 9 L. T. 119. 


Sub-sect. 3. — Liability op Master. 

1127. General rule.] — The owners or the master 
are in general liable for necessaries for the use of a 
ship, if the master order them ; but if it appear 
that the credit had been given exclusively to the 
owners, & that the master in giving the orders 
acted merely as their servant, he wiU not be' liable. 
— ^Hoskins v, Slayton (1737), Lee temp. Hard. 
376; 95B. B. 244. 

1128. Credit given to master only.] — G aunum v, 
Bennet (1728), 1 Bam. K. B. 96 ; 2 Stra. 816 ; 
94 E. R. 67. 

1129. .] — Gordon v. Hare, No. 1086, ante, 

1130. .] — ^The captain of a ship, who gives 

directions for repairs, is liable to the tradesman in 
the first instance, if it does not appear that any 
credit was given to the owners. — E ssery v, Cobb 
(1832), 6 C. & P. 358 ; 172 E. R. 1010, N. P. 

1131. .] — The Progress, Tilly v, Thomp- 

son (1853), 7 L. T. 224. 

1132. .] — The Forerunner, Ashton v, 

Hudson (1858), 9 L. T. 87. 

1133. .] — (1) In an action agab st an exor. 

for work done for deceased in repairing a vessel, 
it was proved by witnesses, called for pltf., that 
deceased was the registered owner, & that the 
repairs were done at the request of the captain of 
the vessel, but it also appeared that the captain, 
when he received the bill, said he was the biggest 
owner, & that deceased was part owner ; that pltf. 
in his books gave credit to the captain only, & 
had originally applied to him for payment, drawing 
a bill upon liim which he did not accept. No 
witnesses were called for deft., but it was objected 
on his behalf that there was no evidence to go to 
the jury. The case, however, went to the jury, 
who found their verdict for pltf. : — Held : there 
must be a new trial, as there was no evidence that 
deceased owner had authorised the captain to 
employ pltf., & the verdict was against the evi- 
dence, which showed that pltf. treated the captain 
as the person wdth whom he contracted. 

(2) The liability of the owner is a question of 
contract, & not of ownership (Crompton, J.). — 
Pearson v. Nell (1865), 6 New Rep. 304 ; 12 
L. T. 607 ; 13 W. B. 967 ; 2 Mar. L. C. 213. 
Annotation : — As to (1) Befd. Hibbs v, Ross (18G6), 7 B. & S. 

G5r>. 

1134. .] — Where clothes have been supplied 

to a ship’s crew on the orders of the master of the 
ship, in a port within a day’s post of the residence 
of the owners of the vessel, & an imdertaking to 
pay given by the master, the value of the goods 
cannot be recovered from the owners of the shup. — 
Curran v. Wood (1867), 15 L. T. 592 ; 2 Mar. 
L. C. 441. 

1135. Judgment against master — Bar to action 
against owners — Judgment unsatisfied.] — P riestly 
V, Fernie, No. 1029, ante. 


1136. Liability expressly excluded — In bill drawn 
for payment of goods.] — In pursuance of a con- 
tract for the supply of bunker coal, made between 
the owners of a steamship, as buyers, & the agent 
of the suppliers of the coal at Colombo, as sellers, 
deft., the master of the steamship, drew a bill of 
exchange on the owners of the vessel in favour of 
the suppliers, concluding with the words “ value 
received on 300 tons coal & disbursements . . . 
supplie4 to my vessel to enable her to complete 
this voyage from Melbourne to Hull, for which I 
hold my vessel, owners, & freight responsible.” 
The bill was duly accepted in London, but on 
presentation for payment at maturity on a Satur- 
day was dishonoured. Pltfs., holders of the bill, 
learnt through their bankers on the Monday that 
the bill was not paid, &, having communicated 
with the agents of the suppliers of the coal, ascer- 
tained that the vessel had arrived in the Tyne ; 
but not knowing in what part, they made further 
inquiries without success, & on the following 
Thursday sent deft, notice of dishonour by regis- 
tered letter addressing him as master of the vessel 
at Newcastle-upon-Tyne : — Held : deft, was liable 
as drawer for the wording of the bill did not by 
implication relieve him of that liability. — The 
Elmville, [19041 P. 319 ; 91 L. T. 151 ; 9 Asp. 
M. L. C. 606 ; sub nom, Ceylon Coaling Co. v, 
Goodrich, 73 L. J. P. 104. 


Sub-sect. 4. — Liability op Siup. 
See Part XVIII., Sect. 1, sub-sect. 7, post. 


Sect. 3.~AUTH0RITY TO HYPOTHECATE 
SHIP AND FREIGHT. 

Sub-sect, 1. — In General. 

1137. General rule — ^Master has authority.] — 

If a ship be at sea & take leak, or otherwise want 
victual, or other necessaries, whereby either her- 
self be in danger or the voyage defeated, in such 
case of necessity the master may impawn for 
money or other tilings to relieve such extremities, 
by employing the money so ; for he is the person 
trusted with the ship & voyage, & therefore 
reasonably may be thought to have that power 
given to him implicitly, rather than to sec the 
whole lost. — B ridgeman’s Case (1614), Hob. 11 ; 
80 E. R. 162 ; sub nom, Barnard v, Bridgeman, 
Moore, K. B. 918. 

AnnoUxiions : — Refd. Manby v, Scott (1662), 0. Bridg. 

229 ; Johnson v, Shlppin (1703), 1 Salk. 35; Yatos v. 

HaU (1785), 1 Term Rep. 73. Mentd. Clerk v, Andrews 

(1689), 1 Show. 0. 

1138. .] — ^A master . . . may pawn 

to relieve the ship in extremity, for he being 
constituted master of the ship, has implicitly a 
power to preserve it in cases of danger (Holt, 
C.J.).— King v. Perry (1689), 3 Salk. 23 ; *91 
B. B. 669. 

1189 . ,] — master may pawn his 

ship for relief in extremity ; for he being con- 
stituted master has implicitly a power to preserve 
the ship in cases of danger ; though he cannot 


PART IV. SECT. 2, SUB-SECT. 3. 

n. CredU given to ship — Master 
•not liable .] — In this case necossarles 
were supplied to a British ship tn a 
home port. The trial judge found 
that they were supplied on the credit 
of the snip, although ordered by the 
master at the request of the owners : — 


Held: the master had incurred no 
personal liability in the circumstances. 
— Rank v. Tbs John Ibwin (1911), 
10 E. L. R. 331 ; 13 Exch. C. R. 502 ; 
ID. L. R. 447.— CAN. 


o. CredU given to master — Letter of 
credU expended by masier for wrongful 
purposes ,] — Passmore v, Calcutta. 


Docking Co,, Ltd. (1865), 13 L. T. 
23.— IND. 


PART IV. SECT. 3, SUB-SECT. 1. 
1187 i. General rule — Master hasau- 
thorUy .] — Halifax Qravino Dock Co. 
V, Maoliulo (1908), 43 N. S. R. 174 ; 
5 E. L. R. 553 ; affd. (1909), 6 E. L. R. 
333.— CAN. 
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do it for his own debt, because he has neither a 
property or power for that purpose (Holt, C.J.)« 
—Anon. (1701), Holt, K. B. 660 ; 90 B. B. 1260. 

1140 . j — master, under circum- 

stances of necessity, has a general right to hypo- 
thecate either of them, or to sell the cargo, or to 
throw any part of it overboard (Sib Wiixiam 
Scott). — The Copenhaoen (1799), 1 Ch. Rob. 
289 ; 165 B. R. 180. 

AnnotcUiona .•—'Henid. Hallctt v, Wlgram (1850), 9 C. B. 
580 ; Hall v, Janaon (1855). 4 K. & B. 500 ; Atwood v. 
Sellar (1880), 5 Q. B. I). 280 ; Svcnaden v. Wallace 
(1884), 13 Q. B. D. 69 ; Hamel v. Peninsular & Oriental 
Steam Navl^tion Co., [1908] 2 K. B. 298. 

1141. .] — The Atlas, No. 1154, post 

1142. Limited by necessity of the 

circumstances.] — (1) A ship was freighted & 
insured from London to Calcutta & back : the 
master employed, as agents at Calcutta, G. & co., 
upon whom he had a limited credit to complete 
a return cargo ; lie exhausted that credit ; & 
took a cargo under their advice to the Mauritius ; 

& in a series of voyages, in defiance of letters 
from his owners to return home, came back to 
Calcutta, chartered to G. & co. who, on a fresh 
cargo to the Mauritius, received the freight, & for 
a small balance took a bottomry bond. The 
bond was without premium : it included the 
above freight : — Held : except as to the letter of 
credit, G. & co. had acted as the agents & on the 
credit & responsibility of the master, & there being 
shown no absolute necessity for the bottomry 
bond to secure the return of the ship to England, 
that the bond was invalid. 

Before a master can exercise the extraordinary 
power of hypothecation, he must show that there 
is an absolute necessity for it, to secure the 
return of the ship (Sir John Nioholl). 

(2) Bottomry bonds, where given bond fide & 
for legitimate purposes, are to be liberally pro- 
tected. It is important for the interests of 
commerce that a master, in a foreign port, stand- 
ing in need of assistance arising out of some 
unforeseen necessity, to complete a voyage, & 
having no credit, should for that object be invested 
with a power to pledge the ship, & charge upon it 
the repayment of the loan in case of her safe 
arrival ; but on the other hand, it is highly 
necessary for the protection of shipowners that 
the master’s power in that respect should be 
limited by the necessity of the case ; the trans- 
action should be cautiously watched ; for other- 
wise, masters entrusted with valuable ships in 
very distant parts of the world may, in conjunction 
with merchants, tempted by the profit of agency 
& commission on all sales & advances, employ 
ships for years on their own speculations & 
adventures ; & at last, under colour of advances 
to enable the ship to return home, grant bottomry 
bonds, thus adding to losses & injuries already 
suffered by the owners, & which bonds may also 
be to the prejudice of creditors (Sir John 
Niciioll). — The Reliance (1833), 3 Hag. Adm. 
66 ; 166 B. R. 331. 

-Ja to (1) Befd. Tho Orelia (1833), 3 Hag. 


AnnotaHon 
Adm. 75. 

1143. 

Castle, No. 1178, post 

1144. .]• 


.] — The Kennersley 
-Soares v. Rahn, The 


Prince op Saxe Cobourg, No. 470, ante, 

1146. .] — (1) To render a bot- 

tomry-bond valid, there must be a double neces- 
sity ; (a) a necessity of obtaining supplies in 

order to prosecute the voyage ; (6) the impos- 
sibility of obtaining those supplies in any other 
way than by an hypothecation of the ship. 

A bottomry-bond, given at Hobart Town, 


under a threat of arrest, by the owner’s agent, & 
for whose bene^t, at least in part, the bond was 
entered into, on the day before the vessel sailed, 

& reciting that it was to enable the master to pay 
for ‘‘ necessaries supplied for the intended voyage, 

& for the use of the brig,” such bond not having 
been conditioned for previously, pronounced 
against, with costs. 

The master is not the owner of the property so 
as to have a right to bind it at his own will & 
pleasure. . . . The hypothecation may be unjust, 
not only as it affects the property of his owners, 
but, by giving a priority of payment to one 
creditor, & thereby operating to the injury of 
other creditors & of mtgees., for if the hypotheca- 
tion be valid, it has a preference to all other liens, 
except seamen’s wages. . . . Necessity is the 
vital principle of hypothecation-bonds (Sir John 
Niciioll). 

(2) It is not till after three months, during 
which time the master was in full communication 
with O., the agent, that a long account of debts 
due from the ship is produced & a bottomry bond 
taken. Were, then, such debts so incurred as to 
constitute a lien on the ship to give the master 
a right to hypothecate her ? If the funds were 
advanced by O. before the bottomry bond was 
contemplated, they were advanced by him on the 
credit of the owners or master. If they were 
advanced on the guarantee of O., the debts were 
simple contract debts, not entitled to priority of 
payment, nor authorising the hypothecation of 
the ship (Sir J. Nioholl). — The Hersey (1837), 

3 Hag.* Adm. 404 ; 3 L. T. 825 ; 166 E. R. 455 ; 
affd, sub, now. Gore v, Gardiner, The Hersey 
( 1840), 3 Moo. P. C. C. 79, P. C. 

Annotations: — As to (1) Refd. The Earnak (1868), L. R. 2 
A. & E. 289 ; Grant v, St. George Yacht, The St. Georgia, 
Douglas v, St. George Yacht, The St. George (1926), 
1.36 L. T. 252 ; The St. George, [1926] P. 217. As to (2) 
Refd. The Ariadne (1842), 1 Wm. Rob. 411. 

1146. .] — The Pontida, No. 

1387, post, 

1147. Extent of authority — How governed.] — 

Droeqe V. Suart, The Karnak, No. 1509, post, 

1148. Foundation of rule — Prospect of benefit to 
owner.] — T he Gratitudine, No. 1518, post 

1149. Sale of bottomry bonds — Whether favoured 
by court.] — S oares v, Rahn, The Prince of 
Saxe Cobourg, No. 470, ante. 

1150. How construed — By tenor of contents.] — 
The Emancipation, No. 1492, post 

1151. According to general scope.] — T he 

Indomitable, No. 1357, post, 

1152. Master acts exclusively as owner’s agent.] 
— ^A master of a ship who borrows money on 
bottomry, for tlie repairs of the ship, acts exclu- 
sively as tlie agent of the owner. — B enson v, 
Duncan (1849). 3 Bxch. 644 ; 18 L. J. Ex. 169 ; 
12 L. T. O. S. 516 ; 14 Jur. 218 ; 154 E. R. 1003, 
Ex. Oh. ; affg. S. 0. sub nom, Duncan v, Benson 
( 1847), 1 Exeh. 537. 

Annotations: — Refd. Lloyd v. Guibert (1865), 6 B. &; S. 
100 ; The Staffordshire (1871), 25 L. T. 137 ; Atwood v. 
Sellar (1879), 4 Q. B. D. 342. Mentd. Hallett v, Wigram 
(1850), 9 C. B. 580 ; Atkinson v, Stephens (1852), 7 Exoh. 
567 ; Stalnbank v. Shepard (1853), 13 C. B. 418 ; Grey 
V, Gibbs (1857), 2 H. & N. 22; The Union (1860), 30 
L. J. P. M. & A. 17 ; The Olivier (1862), Lush. 484 ; 
The Lizzie (1868), 19 L. T. 71 ; The Eugenie (1873), 
L. R. 4 A. & E. 123 ; The Onward (1873), LTr. 4 A. & K. 
38 : Mledbrodt v. Fitzsimon, The Energie (1875), 32 
L. ^I. 579. 

1153. Hypothecation of ship Sc cargo — Cargo 
owner’s right of action against shipowner — ^For 
costs Sc charges.] — (1) To render valid a bottomry 
bond where communication is practicable between 
tho port of distress & the owner, it is not sufficient 
that the owner should be made aware of the 
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disaster which has happened to his ship ; he 
should also be informed of the intention to 
hypothecate. 

(2) In considering an objection to a bottomry 
bond on ship & cargo, by owners of cargo, upon 
the ground that the master had not communicated 
with the owner of the cargo before giving the 
bonds, the ct. will consider the probable effect of 
the delay arising from such communication, & 
not only whether it was possible, but also whether 
it was reasonable & practicable for the master or 
the lender of the money to have any such com- 
munication with the owner or consignee of the 
cargo before entering into the bond, 

(3) If it is intended to rely upon such a ground 
to invalidate a bond, such objection ought to be 
specifically set forth in the pleading. 

(4) Where money has been advanced upon 
bottomry of a British ship & her cargo, the 
owner of the cargo so hypothecated has his right 
of action for all costs & charges against the owner 
of the ship. — The Olivier (1362), 1 Lush. 484; 

31 L. J. P. M. & A. 137 ; 1 Mar. L. C. 214 ; sub 
nom. The Ollivier, 6 L. T. 259. 

Annotation: — As to (1) Consd. The Staffordshire (1871), 

25 L. T. 137. 


Sub-sect. 2. — Nature op Bottom! i" Bonds. 

1154. Contract In nature of mortgage.] — In 
bottomry bonds, which are contracts in the nature 
of mtges., the lender runs the risk of the loss of 
the vessel ; & in case of her safe arrival receives 
large interest, called maritime interest, faenus 
nauticum usura marilimat pretium periculi* 

Bottomry bonds are contracts in the nature of 
mtges. of a ship on which the owner borrows 
money to enable him to fit out the ship, or to 
purchase a cargo for a voyage proposed, & pledges 
the keel or bottom of the ship, pars pro toto, as a 
security for repayment. It is, moreover, stipu- 
lated that if the ship is lost in the course of the 
voyage, by any of the perils enumerated in the 
contract, the lender also shall lose his money ; 
but if the ship shall arrive safe, then he shall be 
paid back his principal, & also the interest agreed 
upon, called marine interest, however this may 
exceed the legal rate of interest {per Cur.). 

The hypothecation or bottomry bond ... is a 
bond whereby the captain of a vessel, not having 
any credit in the port, is enabled to obtain money 
for the repair of the ship, & its equipment for the 
voyage, upon what is called maritime interest. . . . 
Tlie extent or value of this security for repayment 
was not limited, for it was not certain, but only 
eventual, dependent upon the safe accomplish- 
ment of the intended voyage. If the ship arrived 
safe, the title to repayment became vested ; but 
if the ship perished in itinere, the loss fell entirely 
upon the lender. Upon that account, the lender 
was entitled to demand a much higher interest 
than the current interest of money in ordinary 
transactions (Lord Stowell). 

Qu, : whether a bond professing to be a 
bottomry bond, but excluding maritime risk, is 
subject to the Admlty. jurisdiction. The ct. 
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directed a search for precedents. Five precedents 
of such bonds but no judicial decisions on the 
point being fo\md,the ct., after directing an argu- 
ment, decided that the interest reserved was 
maritime interest, & that therefore, ex concessisg 
the bond excluding sea risk was void. — The 
Atlas (1827), 2 Hag. Adm. 48 ; 166 B. R. 162. 
Annotations: — Refd. Stalnbank v. Fenning (1851), 11 C. B. 

51; Stoinbank v. Shepard (1853), 13 C. B. 418; The 

Royal Arch (1857), 30 L. T. O. S. 198 ; The James W. 

Elwell, ri9211 P. 351. 

1155. Privileged character.] — The Alexander, 
No. 1174, post, 

1156. .] — The Zodiac, No. 1240, post. 

1157. .] — The Reliance, No. 1142, ante. 

1158. .] — The Kennersley Castle, No. 

1178, post, 

1159. .] — The St. Catherine, No. 1495, 

post, 

1160. Limits of privilege.] — The Cognac, 

No. 1436, post, 

1161. .] — The Mary Ann, No. 1221, 

post, 

1162. Distinguished from respondentia.] — Bot- 
tomry & respondentia are totally & essentially 
distinct & the former does not in any sense 
include the latter (Tindal, C.J.). — Gore v, 
Wynne (1829), L. & Welsh. 39 ; Mood. & M. 393, 
N. P. 

1163. Distinguished from mortgage or pledge.] — 

Stainbank V , Shepard, No. 1349, post, 

1164. Contract of insurance for particular 
voyage.] — London & Midiand Bank v, Neilsen, 
No. 1398, post. 


Sub-sect. 3. — Formalities op Contract. 

1165. Form — Bill of sale.] — (1) The master of 
a ship may in the course of his voyage hypothecate 
her for necessaries .even upon land. 

(2) The master of a ship cannot as such sell 
the ship or any part of her, & if he makes a bill 
of sale of the ship in respect of something for which 
he might expressly have hypothecated it, the bill 
of sale will be void, & the ship shall be looked upon 
as hypothecated. — Johnson v, Shippen (1704), 2 
Ld. Raym. 982 ; Holt, K. B. 48 ; 11 Mod. Rep. 
30 ; 1 Salk. 35 ; 92 E. R. 164 ; sub nom, Jonson 
V. Shepney, 6 Mod. Rep. 79. 

Annotations: — As to (1) Refd. The Hbadamantbe (1813), 
1 Dod». 201. As to (2) Consd. Reid v. Darby (1808), 10 
East, 143. Expld. Idle v. Royal Exohange Assoe. (1819),. 
8 Taunt. 755. Consd. Freeman v. East India Co. (1822), 
6 B. ftc Aid. 617. Reid. Yates v. HaU (1785), 1 Term 
Rep, 73; Menetone v. Gibbons (1789), 3 Term Rep. 
267 ; Stalnbank v. Shepard (1853), 13 C. B. 418. Oens- 
raUy. Mentd. Castrlquo v, Imrie (1870), L. K. 4 U. L. 
414 ; The Dictator, [1892] P. 304. 

1166. Instrument under seal.] — Whether 

the Ct. of Admlty. has or has not jmisdiction 
depends upon the subject matter. Therefore they 
have cognisance of an hypothecation bond given 
in the course of a voyage, though it be executed 
on land & under seal. — ^Menetone v. Gibbons 
(1789), 3 Term Rep. 267 ; 100 E. R. 668. 

Annotation .•--'Rsid. The Catherine (1848), 6 Notes of (Dalbes, 

Sup. XLIII. 

1167. Indorsement on charterparty.] — 

The Grecia (1850), 7 Notes of Cases, 410 ; 4 
L. T. 28. 

1168. Bill of exchange.] — (1) An instru- 

ment, drawn in the form of a bill of exchange for 
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p. Part of agreement to pay void 
for uncertairUy.y^ABAU Kuthu Sahib 
Mebootab V , Ramanathan Chktti 
(1898), I. L. R. 22 Mad. 26.— WD. 

4 . Necessity for liberal construc- 


tion .] — Bottomry bonds being in the 
language of commercial men. & not of 
lawyers, should receive a liberal con- 
struction so as to give effect to the 
evident Intention of the parties. — T he 
SOURAKDSR (1800), 4 L. T. 92. — IR. 
r. Necessity to comply with Registry 


Acts .] — A bottomry bond is not such 
a transfer of property in a vessel as to 
require a compliance with the Registry 
Acts.— Bristowb & Bristowb V . 
Butler Sc Todbidob’s Estate (Trus- 
tees) (1817), 1 Nfld. L. R. 19.— NFLD. 
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the payment of necessary disbursements of a ship, 
but which is payable after the arrival of the ship 
at her destination, & pledges the ship, except in 
case of total loss,” is, although not stipulating for 
maritime interest, a bottomry bond. 

(2) A claim for necessaries, to secure the pay- 
ment of which tlie master has given a bottomry 
bond on his ship, is merged in the bond, & cannot 
be enforced by the material men on the simple 
contract. — The Elpir (1872), L. R. 4 A. & B. 1 ; 
42 L. J. Adm. 48 ; 27 L. T. 004 ; 21 W. R. 570 ; 
1 Asp. M. L. C. 472. 

Annotation : — Gonad. The Haabet, [1899] P. 295. 

1169. Execution — Proof — Execution In foreign 
port.] — (1) Of hypothecation bonds, the last 
executed must be first paid. 

(2) The due execution of a bond in a foreign 
port cannot be proved by a mere formal attidavit 
of persons resident in this country, swearing to 
facts of which they have no personal knowledge, 
nor any information or document on which to 
found their belief. 

(3) Hypothecation bonds can be given only 
where money is not to be liad on personal security. 
— The Sydney Cove (1815), 2 Bods. 1 ; 165 E. R. 
1890. 

Essential contents.] — See Sub-sect. 7, G., post 


Sub-sect. 4. — ^Who May Give Bottomry 
Bonds. 

1170. Master.] — ^Bridgeman’s Care, No. 1137, 
mde. 

1171. .] — SCARREBORROW V. LyRIUS (1628), 

Noy, 95 ; Lat. 252 ; 74 E. R. 1061. 

1172. .]— The Atlas, No. 1154, aMe, 

1173. .] — The Reliance, No. 1142, anie, 

1174. Substituted master — Appointed by 

consignees of cargo.] — Consignees of a cargo 
advancing money for the necessary repairs of a 
ship are justified in taking a bond of hypothecation 
from a person whom as a measure of necessity 
they liad themselves substituted for t4io former 
master. 

Bonds of hypothecation are of a very high & 
privileged nature (Sir William Sc'ott). — The 
Alexander (1812), 1 Dods. 278 ; 165 E. R. 1310. 
Annotations: — Consd. The Kenneraley Caatlo (1833), 3 

Hajr. Adra. 1; The Laurel (1863), Brown. & Lush. 191 ; 

The Laurel (1864), Brown. & Lush. 317. Refd. The 

ViblUa (1838), 1 Wm. Rob. 1; The Karnak (1868), 

L. R. 2 A. & K. 289 ; The St. George, (1926 J P. 217. 

1175. Appointed by merchant.] — 

The Rubic on, No. 1184, post, 

1176. Appointed by underwriters.] — 

The Kennersley Cahtle, No. 1178, post. 

1177. Master by succession — Bonds given 

for repairs ordered by predecessors.] — The Wake- 
field (1829), cited in 3 Hag. Adm. at p. 8 ; 166 
E. R. 310. 

Annotation The Kennersley Castle (1833), 3 Hag. 

Adm. 1. 

1178. .] — The owner having aban- 

doned, a substituted master, whether appointed 
by tlio underwriter’s agent, or by the owner’s 
agent, or by both, not appearing, gives a bottomry 
bond to a holder of a collateral seciu'ity. Bond 
sustained. Qu. : whether if a substituted master 
were appointed by underwriters alone, he can give 
such a bond. 

Bottomry bonds may be given by masters sub- 
stituted & appointed abroad, & by masters by 
succession, such a master being the ho&res 


neceaaariua as he is called. Bottomry bonds are 
the creature of necessity & distress, & may be 
expected therefore to assume different shapes, 
which cannot be limited except by the condition 
of a faithful & beneficial discharge of the authority 
exercised in panting them as being necessary for 
the preservation of property. They are favoured 
instruments (Sir Christopher Robinson). — The 
Kennersley Castle (1833), 3 Hag. Adm. 1 ; 166 
E. R. 308. 

1179. Factor.] — Scarreborrow v. Lyrius 
(1628), Noy, 95 ; Lat. 252 ; 74 E. R. 1061. 

1180. Purser.] — Scarreborrow v. Lyrius 
(1628), Noy, 95 ; Lat. 252 ; 74 E. R. 1061. 

1181. Mate — Capture & recapture — Payment of 
salvage to recaptors.] — In a case of capture & 
recapture, the mate, in the absence of the captain, 
has a right to hypothecate the ship for the pur- 
pose of paying the salvage to the recaptora. — 
Parmeter V. Todhunter (1808), 1 Camp. 541 ; 
170 B. R. 1050, N. P. 

Annotations: — Mentd. Mount v. HarrlHon (1827), 4 Bing. 

388 ; Currlo & Bombay Native Inuce. (1809), 6 Moo, 

P. C. O. N. S. 302 ; Russian Bank for Foreto Trade v. 

Excess Insco., [1918] 2 K. B. 123. 

1182. Consul — Master murdered — New master 
afterwards appointed.] — The Cynthia, No. 55(i, 
ante. 


Sub-sect. 5. — Who May Take Bottomry 
Bonds. 

1183. Consignee of cargo.] — The Alexander, 
No. 1174, ante. 

1184. Bond taken by agent.] — A bottomry 

bond given by a substituted master to the merchant 
who had appointed him upheld. In the charter- 
party was a stipulation that the disbursements for 
the ship should be made, free of commission, by 
” the charterer’s agent,” not named. Tlie bond 
holder never saw the charterparty ; he disclaimed 
any knowledge of tliis clause, & denied that he was 
agent. 

The supplies were the pi*oper subjects of 
bottomry ; & the charges fair. There is therefore 
nothing to impeach the good faith of the 
transai’tion, nor to invalidate the claim of the bond 
holder (Sir (Christopher Robinson). — The Rubi- 
con (1833), 3 Hag. Adm. 9 ; 166 E. R. 311. 

1185. Agent of ship.] — Semhlc : the agent of 
the owner may, under circumstances, take a 
bottomry bond by way of security for advances 
made by him. — The Hero (1817), 2 Dods. 139 ; 
165 E. R, 1441. 

Annotatirms : — Consd. The Kennereloy Castle (1833), 3 

Hag. Adm. I ; The Orelia (1833), 3 Hog. Adm. 75 ; 

Smith V. Bank of Now South Wales, The Staffordshire 

(1872), L. ll. 4 P. C. 194. Refd. The Hersey (1837), 3 

Hag. Adnu 404 ; The Lord Cochrane (1844), 2 Wm. Rob, 

320 ; The Oriental (1850), 3 Wm. Rob. 243 ; The Royal 

Arch (1857), 30 L. T. O. S. 198. 

1186. .] — Bottomry bond given at Pernam- 

buco upon the ship, freight & cargo, resisted by 
the consignees of the cargo, upon the ground, 
(a) that the advances were made by persons acting 
in the capacity of ship agents at the time the bond 
was given ; (b) that the disbursements were made 
with the understanding that they should be 
covered by bills of exchange upon the owners of 
the ship ; (c) that the repairs upon the vessel were 
iinprovidently undertaken, & the vessel should 
have been sold, & the cargo transhipped. Objec- 
tion overruled, & the bond sustained. 

It is not to be denied that under certain circum- 
stances the master of a vessel . . . may sell & 
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Sect, 3. — AtUhorUy to hypothecate ship and freight: 
Svb-secU. 5, 6 7, A. (a) d? (6).] 

dispose of the ship but this power ... is only to 
be exercised under emergencies of great stringency 
(Db. Lushington). — ^The Lord Cochrane (1844), 
2 Wm. Rob. 320 ; 3 Notes of Cases, 172 ; 3 L. T. 
O. S. 487 ; 8 Jur. 714 ; 160 E. R. 775 ; siibsequent 
proceedings, sitb nom. Benson v. Chapman (1849), 
2 H. L. Cas. 696, H. L. 

Annotations .-—Enid. The OUivier (1802), 6 L. T. 259. 
B^. The Don FTanclsoo (18G1), Lnsh. 468 ; The Onward 
(1873), L. R. 4 A. & E. 38 ; The Pontlda (1884), 9 P. D. 
102. 

1187. .] — (1) A lender on bottomry, the 

agent of the ship, cannot include in the bond the 
expenses of relanding a cargo of his own shipped 
in an unsafe condition, nor money advanced to the 
master, without proof of inquiry as to its necessity, 

6 as to its proper application. 

(2) ^\^len the lender is the agent of the ship, 
the ct. watches the transaction with great vigilance. 

(3) In advancing money to a master, the lender 
is bound to inquire whether the money is necessary 
for the ship ; & if the lender be also the agent, he 
is bound to protect the owner by looking to the 
proper application of the money. — The Royal 
Stuart (1855), 2 Ecc. & Ad. 258 ; 3 L. T. 824 ; 

7 L. T. 24 ; 1 Jur. N. S. 1116 ; 164 E. R. 420. 
Annotation: — As to (3) Reid. The Pontlda (1884), 9 P. D. 

177. 

1188. .]— The Royal Arch, No. 1230, post. 

1189. Limitations on right to take bond.] — 

It is not a proposition universaUy t: ue, that an 
agent cannot, under any circumstances, take a 
bottomry bond from the master of a vessel con- 
signed to his charge, though it does not follow 
that in all cases, he has the same rigid/ to take a 
bond as a person wholly unconnected with the 
ship. An agent must not take advantage of his 
character of agent to take a bond which, by his 
discharge of his duty as agent would have been 
avoided.: — The Oriental (1850), 3 Wm. Rob. 
243 ; 7 Notes of Cases, 476 ; 3 L. T. 559 ; 14 Jur. 
336 ; 166 E. R. 953 ; on appeal, suh nom, Wallace 
V, Fielden, The Oriental (1851), 7 Moo. P. C. C. 
398, P. C. 

Annotations: — Ck>llSd. The Onward (1873), L. R. 4 A. & E. 
38. field. The Cynthia (1852), 20 L. T. O. S. 54 ; 
Edwards v, HavlU (18.54), 2 C. L. R. 1343 ; Slovoklner v, 
Maas (1858), 25 L. J. Q. B. 358 ; The Royal Arch (1857), 
Sw. 269 ; The Sultan (1859), Sw. 504 ; The Olivier 
(1802), Lnsh. 484 ; The StatrortLshlre (1871), 25 L. T. 
137 ; Klelnwort, Cohen v. The Cossa Marittlna of Genoa 
(1877), 2 App. Cas. 156. 

1190. Duty to give opportunity of obtaining 

advance elsewhere — On owner’s personal credit.] — 

Smith v. Bank op New South Wales, The 
Staffordshire, No. 1506, post. 

1191. British Consul.] — The Zodiac, No. 1240, 
post, 

1192. Lienholder — ^Lien given by law of country 
where advance made.] — The Vibilia, No. 1283, 
post. 

1193. Purchaser of bond at auction.] — Soares 
V, Rahn, The Prince of Saxe Oobourg, No. 470, 
ante. 

1194. Debtor of ship.] — ^A party cannot lend 
money upon bottomry of a vessel, if, at the time, 
he is indebted to the owners, in respect of the 
vessel. — The Hebe (1843), 2 Wm. Rob. 146 ; 3 


L. T. 824 ; 7 Jur. 664 ; 166 B. R. 710 ; suhse- 
quent proceedings (1846), 2 Wm. Rob. 412. 
Annotations : — ^fiefd. The Karnak (1808), L. R. 2 A. &; E. 

289 ; The Empire of Peaoe (1809), 39 Tj. J. Adm. 12. 

1195. Partial indebtedness — Validity of bond 

as to excess.] — The general validity of a bond 
will not be vitiated by the fact that the lender of 
the money was himself partially indebted to the 
ship at the time he lent the money, the bond will 
be invalidated pro tanio only ; & the amount of the 
deductipns must be ascertained by reference to the 
registrar & merchants. — The Hebe (1846), 2 
Wm. Rob. 412 ; 4 Notes of Cases, 361 ; 10 Jur. 
227; 166E. R. 811. 

Annotations : — Consd. The Kamak (1868), L. R. 2 A. & E. 

289. field. The Ocean (1846), 2 Wm. Rob. 429. 

1196. Person concerned with pecuniary affairs of 
ship — Suspicion of collusion with master.] — 

(1) Where the lender, in New South Wales, had 
mixed himself with the pecuniary affairs of the 
ship, & taken a commission upon receipts & dis- 
bursements, having also purchased debts from 
creditors at less than their amount, which he 
charged to the ship, & covered by the bond, & 
where there were other circumstances exciting a 
suspicion of collusion with the master, the ct. 
referred the whole accounts to the registrar & 
merchants, to report generally & specially. 

(2) A bond may be good in part & bad in part ; 
part being bad docs not invalidate the whole 
bond. 

(3) Where the conduct of the bondholder had 
been such as to give reasonable ground for sus- 
picion, & to justify tlie opposition, the ct., although 
it pronounces for the bond will make no order as 
to costs. — The Ocean (1846), 2 Wm. Rob. 429 ; 
4 Notes of Oases, 410 ; 4 L. T. 92 ; 10 Jur. 504 ; 
166 E. R. 817 ; subsequent proceedings, 2 Wm. Rob. 
465. 

1197. Person having pledged own credit for 
expenses — No money actually advanced.] — The 
Royal Arch, No. 1230, post. 

1198. Managing owner — ^Director of company 
owning ship.] — The St. George, No. 1338, post. 


Sub-sect. 0. — What Ships are Subject of 
Hypothecation. 

1199. Vessel In service of government — Hired 
transport.] — The Jane, No. 1339, post. 


Sub sect. 7. — Essentials of Bottomry 
Bonds. 

A. Must he Grounded on Necessity, 

(a) In General. 

1200. General rule.] — ^Bridgeman’s Case, No. 
1137, ante. 

1201. .] — The Copenhagen, No. 1140, ante. 

1202. .] — The Reliance, No. 1142, ante. 

1203. .] — The Kennersley Castle, %No. 

1178, ante. 

1204. .] — Soares v. Rahn, The Prince 

OP Saxe Cobourg, No. 470, a.nte. 

1205. .] — The Hersey, No. 1146, ante. 


PART IV. SECT, 8, SUB-SECT. 7.— 
A. (a). 

12001. General rule .] — The hypothe- 
cation of a ship is only justified when 
it is done to securo amounts due for 
necessary repairs to enable the ship 
to proceed with her voyage, or for 
necessaries or proYlsions require for 
the same purpose. Furthermore, in 


order to enable the creditor to benefit 
by the hypothecation, the following 
elements must be present in the 
transaction : — (a) The repairs must be 
porfonned Sc the necessaries or pro- 
visions supplied on the express con- 
dition that the claim is to be secured 
by a bond ; (h) there must be a total 
absence of personal credit on the part 
of the owner or master; (c)_befor© 


pledging the ship, the master should, 
if it was at all posslblo to do so, have 
communicatod with the owner ; & 
(d) there must not be suflloient cash 
or credit available to the master to 
pay the amount of the Indebtedness so 
Inourred. — Christian v. Thh St. 
Joseph (1893), 3 Exoh. 0. R. 344. — 
CAN. 
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1206. .] — ItaJ Gauntlet, No. 1272, poei. 

1207. — ^Thb Gbecia, No. 1347, pod . 

1208. .] — Lyall V. Hicks, No. 1246, post. 

1209. .1 — Law r. Wallbrstein, The 

Grapeshot, No. 1374, post 

1210. .1 — Gunn v. Roberts, No. 1248, post 

1211. .’ — The Pontida, No. 1387, pod. 

1212. Meaning of ** necessity — Analagous to 
meaning In other parts of law.] — Droeoe v . 
Su ART, THE Karnak, No. 1609, post. 

1218. Evidence of necessity — Consent of man- 
aging part owner.] — The Royal Arch, No. 1230, 
post. 

1214. How to be ascertained.] — Droege i;. 

SuART, The Karnak, No. 1509, post. 

1215. Presumption that necessaries are fit & 
proper — Where no clear proof to the contrary.] — 

Law V. Wallerstein, The Grapeshot, No. 1374, 
post. 


(b) Necessity Must Arise in Course of Voyage. 

1216. General rule.] — (1) The master of a ship 
cannot hypothecate her except in the course of 
the voyage. 

(2) By the maritime law an hypothecation is 
implied upon every contract with the master 
of a ship. — J ustin v. Bai.iam (1702), 2 Ld. Rayru. 
805 ; 1 Salk. 34 ; 92 E. R. 38. 

Anvolatims : — As to (1) Refd. Cannan v. Moabum (1823), 

1 Binff. 243 ; The Neptune (1833), 3 Haj?. Adm. 12U. 

Generally, ^fd. The Grafltudlne (1801), 3 Ch. Rob. 240; 

The lihadamanthe (1813), 1 Dods. 201 ; The Gustul 

(1862), 7 L. T. 259. 

1217. .] — On a ship’s being repaired in the 

river Thames, &; fitted out there with new rigging 
& apparel, the ship itself is not liable, but the 
owners. Secus if repaired or fitted out at sea, 
where the master alone may hypothecate. — 
Watkinson V. Bernadiston (172(5), 2 P. Wms. 
367 ; 2 Eq. Cas. Abr. 512 ; 24 E. R. 769. 
.innoeorfiona Dbtd. The Orienta, [1894] P. 271. Refd. 

Buxton V. Snee (1748), 1 Ves. Sen. 164 ; Hussey v. 

Christie (1807), 13 Ves. 594 ; The Neptune (1835), 3 

Knapp, 04. 

1218. .] — The master cannot hypothecate 

the ship before the voyage begins.— T aster v. 
Baxter (1726), 2 Stra. 695 ; 93 E. R. 789. 

1219. .] — The Dunvegan Castle, No. 314, 

ante. 

1220. .] — Soares v. Rahn, The Prince 

OP Saxe Cobourg, No. 470, ante. 

1221. .] — (1) Bottomry may legally take 

place whenever a ship is engaged in a voyage, 
within the intention of the owners, declared by 
them in any instrument, or where such intention 
& consent is to be inferred from the facts of the 


case, whether the voyage be called intermediate 
or not ; so that a bottomry bond may be valid, 
whatever number of voyages the adventure may 
include, provided such voyages be in the legal or 
da /arfo contemplation of the owners. 

Repairs & expenses became necessary in con- 
sequence of an accident antecedent to a parti- 
cular voyage ; the bond given to meet these 
expenses was not dated till after the completion 
of that voyage: — Held: this objection was not 
fatal, & the bond was not invalidated on that 
account. 


(2) Bottomry bonds duly executed & in proper 
form are sacred instruments, only so far that the 
legal presumption is in favour of their validity. 

(3) Right of mtgees. to impeach the validity 
of a bottomry bond. — The Mary Ann (1846), 
4 Notes of Cases, 376 ; 10 Jur. 263. 

to (1) Refd. The Louisa Bertha (1850), 

16 L. T. O. S. 216 ; The Union (1800), Lush. 128. 

1222, Effect of liability of vessel to arrest— 

For any debt of owner to creditor — ^Residing in 


J.— VOL. XLI. 


country where bond given.] — (1) A bond of 
bottomry given by the master to release his vessel 
from an arrest on account of debts owing by the 
owner to his agent at Malta, upon the balance of 
accounts current between them, such accounts 
being incurred anterior to the voyage in which 
the vessel was engaged at the time, not sustained. 

(3) The general principle, that bonds of bot- 
tomry can alone be given for the furtherance of 
the voyage in which the vessel is actually engaged, 
not affected by the circumstance that by the law 
of the country where the bond is given, the vessel 
may be arrested & sold for any debt owing by the 
owner to a creditor residing in that country. — 
The Osmanli (1850), 3 Wm. Rob. 198; 7 Notes 
of Ceases, 322 ; 3 L. T. 659 ; 14 Jur. 93 ; 166 
E. R. 937. 

Annotations : — As to (1) Retd. The Edmond (I860), Lush. 

57 ; The North Star (1860), 29 L. J. P. M. & A. 73 ; The 

Edmond (1861), Lush. 211 ; The Karnak (1868), L. K. 

2 A. & E. 289. 

1223. Whether bond given In course of voyage — 
Bond given on land.] — If the master of a ship take 
up moneys during the voyage at any place abroad 
for necessaries wanted super altum mare, & hypo- 
thecate the ship, the pawnee may sue on the 
hypothecation bond, in the Ct. of Admlty., 
although it was given at land. — Cossart v. 
Lawdlky (1688), 3 Mod. Rep. 244 ; 87 E. R. 
159. 

Annotation : — ^Folld. Johnson v. Shippen (1703), 2 Ld. 

Raym. 982. 

1224. .] — The master of a ship may 

liypothecate her for necessaries even upon land 
in the course of the voyage. The Admlty. is the 
proper ct. to sue in, upon an hypothecation. — 
Benzen V. Jeffries (1697), 1 Ld. Raym. 152 ; 
91 E. R. 999. 

1225. .] — Johnson v. Shippen, No. 

1165, ante. 

1226. .] — ^Menetone v. Gibbons, No. 

1166, a7iie. 

1227. Bond given in English port — By 

owner.] — Bond given by owner of British ship in 
England is valid & can be sued on in Admiralty. 
— The Providence (1783), Burrell, 330; 167 
E. R. 595. 

1228. By master.] — A bottomry bond, 

granted by the master of a British vessel in a 
port of this country, upheld. 

The authority of the ct. to take cognisance of 
such bonds, does not depend upon the locality of 
the owner’s residence, but upon the necessity of 
the case. — The Trident (1839), 1 Wm. Rob. 29 ; 
3 I.. T. 682 ; 166 B. R. 484. 

Annotations : — Consd. The Priscilla (1859), Lush. 1, Refd. 

Law V. Wallerstein, The Grapeshot (1870). 22 L. T. 376. 

1229. .] — (1) Advances made to 

the master for the repairs & service of a British 
ship in the port of Cowes, the owners being 
resident at Newcastle, cannot be made the subject 
of a bottomry transaction. 

(2) An alleged bond of bottomry given at 
Rotterdam pronounced against upon the ground 
that the advances were made for the repayment 
of debts incurred by the ship in a former voyage, 
& also that such advances were not necessary for 
the immediate exigencies of the ship. 

1 know of no case which has decided that a 
vessel can be dul^ hypothecated upon a bottomry 
bond for debts incurred before the voyage in 
question. 1 x)RD Stowell entertained consider- 
able doubt, in the first instance whether a vessel 
could bo well hypothecated merely to avoid 
detention (Dr. Lushington). 

(3) The mtgee. of this vessel has a perfect right 
tG contest in this ct. the validity of such a bond 

T 
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8.»Auttor<^ (o hmatheoate ship and freight: 
Sub:seeL^.A,{b)&(e).&B^ 

(Db. LuBHuraTON).— The Lochiel (1843), 

> 2 Notes of Oases, 177 5 3 L. T. 

163, 682, 826, 826 ; 7 Jur. 265 ; 166 B. B. 668. 

Kamak (18«8), L. R. 

1880. .] — (1) A bottomry bond 

given by the m^ter, with the consent of the 
owner, upon a British ship, Ipng in a British port, 
for a new voyage, cannot be sued upon in the 
High Ct. of Adrolty. ; but it is otherwise, if the 
ship was lying in a foreign port. 

(2) A bond may be given, though money has 
not actually been advanced, to a person who has 
pledged his o^^ credit for the expenses incurred. 

(3) No particular rate of interest is essential to 
a bottomry bond, though, when the ordinary or 
a low rate of interest is taken, it raises a suspicion 
that sea risk was not intended, & sea risk is 
essential to the jurisdiction of the ct. 

(4) The consent of a managing ps^ owner to a 
bottomry bond binds his co-owners, & is strong 
evidence of the necessity of the bond. 

(6) A bottomry bond is entitled to priority of 
l^yment over a mtge. during the voyage for which 
the bond was executed ; but when due, should 
be enforced within reasonable time, & a voluntary 
agreement on the part of the holder to postpone 
parent under it alters its character totally, & 
substitutes a contract, over which the Admlty. 
Ct., at least, has no jurisdiction. 

(6) A British ship, owned at Liverpool, Nova 
Scotia, terminated at New York a voyage from 
Glasgow; being in need of repair her master, 
with the consent of her managing part owner, 
gave a bottomry bond, payable at New York on 
her return to a port of discharge in the United 
States of British North America. After the 
termination of such contemplated voyage, the 
bondholder agreed with the same managing part 
owner to postpone the payment of the bond till 
after the conclusion of a subsequent voyage & 
her arrival at a port of discharge as before, the 
bond to remain a lien on the ship ; such voyage 
w^ also performed, & on the ship reaching 
Liverpool, in England, in prosecution of a further 
voyage, she was arrested by warrant of the ct. ; 
the validity of the bond & agreement was con- 
tested by the mtgees. of three-fourths & the 
owner of one-fourth of the ship ; — Held : the bond 
was origiimlly good, but the holder could not now 
sue upon it in tliis ct., or upon the agreement. 

The consent of an owner is strong proof of the 
existence of the necessity of the bom. 

^ The master, with consent of the owner, cannot 
give a bond on a British ship lying in a British 
port for a new voyage ; at least, this ct. has no 
power to enforce such an instrument. 

(7) A bottomry bond cannot be given to cover 
advances origin^Iy made on personal credit ; nor 
would the liability of the vessel to arrest alone & 
without other circumstances, warrant a bond. 

(8) Bottomry bonds must be enforced within 
reasonable time at the risk of losing their priority. 

(9) Where money is advanced on mtge. of a 
ship, the mtgee. must always be aware that he 
^es his security subject to all legal liens, & if 
he suffers therefrom, his only remedy must be 
against the owners (Db. Uushington), 

(10) A P^*t owner may mortgage his own 
snares, but he cannot mortgage those of Ma co- 


owner without his oonaent (Db, LusHiKfKroK).— 
The Royal Arch (1867), Sw. 269 ; 30 L. T. 0. 8. 
108 ; 6 W. R. 191 ; 166 E. R, 1131. 

Jnnniations to (1) BeM. The St George, (19S6] P. 

217. A3 to (5) Reid. London & Midland Bank v. Neilson 

(1895), 1 Com. Cas. 18. OeneraMvt Befd. The James W. 

Elwell, [1921] P. 351. 

1231. Bond given in foreign port— 'Irish 

.V-The Rhadamanthb, No. 1237, post, 

1232. .]— SoABES V, Rahn, The 

Prince op Saxe C!oboubo, No. 470, arde, 

1283. .]— The Royal Arch, No. 1230 , 

ante, 

1234. Number of voyages in single adventure 

— Intention of owners.] — The Mary Ann, No. 
1221, ante, 

1235. Effect of deviation.! — (1) A bottomry- 
bond given by a master to the foreign merchant 
who appointed him, “ binding the owners of the 
sMp,’* h indorsed “as a collateral security for 
bills of exchange, “ pronounced valid. The Ct. of 
Admlty. does not hold, that a bond bad in one 
part vitiates the rest. 

(2) Owners are always bound to a certain 
extent, to the extent of their property in the 
ship (Lord Stowell), 

(3) A bottomry bond may be invalidated by a 
case of fraud & by the ill conduct of the party 
(Lord Stowell). — The Tartar (1822), 1 Hag. 
Adm. 1 ; 160 E. R. 1. 

Annci^oina : — As to (1) Refd.*The Emancipation (1840), 

1 Wm. Rob. 124 ; Stalnbank t>. Penning (1851), 11 C. B. 
51. GcncraWi/, Rtfd. The Atlas (1827X1 Hag. Adm. 48 ; 
Weston V, Foster (1836), 5 L. J. 0. P. 242. 

1236. Bond dated after completion of voyage — 
Effect of.]— The Mary Ann, No. 1221, ante, 

(c) Credit Not Otherwise Obtainable, 

1237. General r^e.l — (1) Bottomry bonds of a 
later date are entitled to priority of payment over 
those of a former but this privilege is confined 
to bonds given under the pressure of necessity in 
a foreign port, where the master & owners have 
no personal credit, & no other means of procuring 
supplies for the repair of the ship. 

(2) Ports of Ireland are for purposes of hypo- 
thecation to be considered as foreign ports (Sm 
W. Scott).— The Rhadamanthe (1813), 1 Dods. 
201 ; 165 E. R. 1283. 

.4s to (1) Reid. Tho Boddington (1832), 2 
Hag. Adm. 422. 

1238. .] — The Sydney Cove, No. 1169, 

arde, 

1239. .] — The Nelson, No. 1362, post, 

1240. .] — (1) A bottomry bond, reciting 

‘ tha,t the outward freight was insufficient to pay 
the just charges of the British consul, & the 
necessary disbursements on the vessel ” ; & 

which bond was proved to have been given for a 
loan of money in great part required for the 
payment of the consul’s commission, upheld. 

(2) Validity of a bond is not affected by the 
conduct of a third party. 

(3) Bottomry bonds are held in great sanqtity 
by the maritime cts. of Europe generally ; tney 
are so in the cts. of this coimtry. . . . They are 
usually given for the payment of repairs & other 
necessary expenses incurred in foreign ports, when 
the owner & captain have no personal credit 
(Lord Stowell). 

(4) There have been a few instailces, though a 
very few, in which this ct. has exercised, with 
great caution, a control, in the way of a reduction 
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of the stipulated interest, where it appeared 
exorbitant (Lord Stowbll). 

(5) He [a British consul] cannot be compelled 
to advance money, nor without adequate security 
(Lord Stowbll), — The Zodiac (1826), 1 Hag. 
Adm. 320 ; 166 E. R. 114. 


Annotations: — As toil) Reid. The Cognac (1832), 2 Hafir. 
Adm. 377 : The Koxmersley Castle (1833), 3 Hafir. Adm. 
1 . As to (3) Reid. The Kamak (1868), L. R. 2 A. & E. 
289. As to (5) Reid. The Cynthia (1852), 20 L. T. O. S. 
64. Oeneratiy, Reid. The Qlenmanna (1860), Lush. 115. 


1241. .] — ^The Duke op Bedford, No. 1418, 

post, 

1242. .] — bottomry bond executed by 

the master of a ship cannot be supported against 
the owners, if the master, at the time of executing 
the bond, had other resources for obtaining the 
necessary supplies for the ship. — Dobson v. 
Lyaix (1837), as reported in 0 L. J. Ch. 115; 
11 Jut. 179, n. ; avbaequent proceedings (1838), 
2 Ph. 323, n. 

Annotations : — ^Reld. Glasoott n. Lang (1847), 2 Ph, 310; 

The Don Francisco (1861), 31 L. J. P. M. & A. 14. 

1248. .] — ^The Hersey, No. 1145, ante. 

1244. .] — Waixace V. Fielden, The 

Oriental, No. 1320, post. 

1245. Agent of shipowner In port.] — ^The Nel- 
son, No. 1362, post. 

1246. .] — (1) A shipowner, in his written 

instructions to the captain, directed him, in case 
of emergency, to apply to certain firms abroad, 
“ who would give him any assistance required ** : — 
Held : this did not authorise the captain to do 
anything not included in his general power & 
authority as captain. 

(2) To autliorise a captain to hypothecate the 
ship or freight for repairs, the necessity for such 
hypothecation must exist ; if, therefore, the 
agent of the shipowner in a foreign port has 
sufficient funds in his hands for the repairs, the 
captain cannot hypothecate. — Lyall v. Hicks 
(1859), 27 Boav. 616 ; 54 E. R. 244. 

1247. .] — (1) Where it appeared that at a 

foreign port, at which the master had taken in 
necessary supplies, the owner of the vessel had a 
recognised agent within the possible & probable 
knowledge of the person making the advance, the 
ct. held, that the bottomry bond given for such 
advance was void. 


(2) In all disputed cases of bottomry bonds the 
ct. expects that, where it is practicable, the master 
will by his affidavit show affirmatively the good 
faith of his own transaction & the circumstances 
relating to it. — The Faithful (1862), 31 L. J. 
P. M. &A. 81. 

Ar^tation: — OenercUly, Consd. Gunn v. Roberts (1874), 

L. R. 9 C. P. 331. 

1248. — — .] — Where the owner of a ship had 
an agent at the [foreign] port where she was lying, 
authorised & ready to supply the ship’s require- 
ments ; — Held : the master has no implied 
authority to pledge the owner’s credit at such port 
for necessaries supplied for the ship’s use. 

The captain has authority to bind the owners to 
pay for supplies or repay money advanced, only 
when the necessity of the case gives him that 
authority. In order to give rise to that authority 
. . . two things are necessary ; first, it must 
appear that the money borrowed or goods supplied 
"were . . , reasonably necessary according to the 
ordinary course of prudent conduct ; . . . 
second^, it is not sufficient that the moneys lent, 
or goods supplied, were necessary for the ship’s 
use, but it must be. shown also that it was reason- 


ably necessary that the captaixi should obtain or 
order them on the owner’s credit. . . . The same 
law applies to the captain’s right to sell part of 
the cargo (Brett, J.). — Gunn v. Roberts (1874), 
L. R. 9 C. P. 331 ; 43 L. J. C. P. 233 ; 30 L. T. 
424; 22W. R. 652; 2 Asp. M. L. C. 250. 
Annotations Adair v. Younfir (1879), 12 C^i. D. 13 ; 

The Pontlda (1884), 9 P. D. 177 ; The Orienta, [18941 

P. 271. 

1249. Alleged agreement for payment by bills of 
exchange.] — The Lord Cochrane, No. 1186, ante. 


B. Must he in respect of Necessaries* 

Necessaries, generally, see Part IV,, Sect. 2, 
sub-sect. 1, ante. 

1250. Supplies.] — ^Bridgeman’s Case, No. 1137, 
ante. 

1251. .] — The Duke of Bedford, No. 1418, 

post. 

1252. .] — ^A bottomry bond may be good 

in part, though void for the residue. 

Where, therefore, a bottomry bond was given 
by the master at Now York, as well for advances 
to obtain his discharge from arrest, at the instance 
of the consignees, on account of damage done on 
the voyage to part of the cargo; as for pay- 
ment of the port duties & other disbursements 
necessary to enable the ship to prosecute her 
voyage ; the Judicial Committee, reversing so 
much of the decision of the Admiralty Ct. as 
rejected the bond in toto^ sustained the bond to the 
extent of the sums advanced for necessary supplies 
& payment of the port duties. — Smith v. Gould, 
The Prince George (1842), 4 Moo. P. C. C. 21 ; 
6 Jur. 543 ; 13 E. R. 208, P. C. 

Annotations: — Consd. The Osmanli (1849), 3 Wm. Roh. 

198. Apld. The Edmond (1861), Lush. 211. Consd. The 

Laurel (1864), 11 Jur. N. S. 46. Apld. The Kamak (1868), 

L. R. 2 A. & E. 289. Consd. The Ida (1872), L. R. 3 

A. & E. 542. 


1253. .] — Sernble: payment of one bot- 

tomry bond was a good consideration for a new 
bottomry bond. 

The inquiry before the master was, what sum 
of money, on a particular day, was due & payable 
upon a certain bottomry bond, & what was 
necessary for discharging such other demands 
against the ship as were necessary to be dis- 
charged, ■& of defraying such expenses as it was 
necessary to incur to enable the sliip to proceed 
home ; — Held : (1) a private debt of the captain 
was not within the meaning of the inquiry, although 
it might prevent his returning with the ship ; 
(2) a sum of money, which was required for the 
purchase of stores & payment of wages at a port 
into which the ship put on the homeward voyage, 
was witliin the meaning of such inquiry, although, 
on the particular day named, such sum could not 
be definitely foreseen ; (3) a sum which became 
payable for seamen’s wages, dues, & other expenses, 
immediately upon the completion of the homeward 
voyage, was also within the meaning of the inquiry. 
— Dobson v. Lyalu (1844), 3 L. T. 682 ; 8 Jur. 


969. 

1254. .] — The Edmond, No. 1292, post. 

1255. .] — ^Law V. Walijerstein, The 

Grapeshot, No. 1374, post. 

1256. Repairs.] — Bridgeman’s Case, No. 1137, 
ante. 


1257. .] — Corset v. Husely (1689), Holt, 

K. B. 48 ; Comb. 135 ; 90 B. R. 924. 

'Distd. Juatln v. (1702), 2 Ld. Raym. 

805. Befd. Benoen r. JetZrlee ^^96), 1 Ld. Raym. 152 ; 
Caay V. Snelfinrave (1699), 1 lid. ^ym. 676. 



a. ValidUy of bond given after Adonis (1866), 2 8. V. A. R. 125. 
advances have been made — Advances CAN, 

made on that understanding.y-'Tm 


T 2 ' 
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SeeL 3 . — AuthorUy to hypofheeaJte ship and freigJit: 

Svb^aecU 7, C, & D.] 

1258. ^ — Day v, Walters, The Eliza- 

beth (1776), BurreU, 825 ; 167 B. B. 693. 

1269. .1 — ^The Zodiac, No. 1240, ante, 

1260. .] — ^The ViBnjA, No. 1283, post. 

1261. .] — The Lord Cochrane, No. 1186, 

ante. 

1262. .] — The Edmond, No. 1292, post. 

1268. .1— Law v. Wallerstetn, The 

Grapeshot, No. 1374, post. 

1264. Debt of master.] — ^Anon. (1701), No. 1139, 
ante. 

1265. .] — Dobson v. Lyall, No. 1263, ante. 

1266. Obtaining master’s discharge from arrest.] 

— Smith v. GtoULD, The Prince George, No. 1252, 
ante, 

1267. .] — The Hersey, No. 1145, ante. 

1268. .1 — The Gauntlet, No. 1272, post. 

1269. Port dues.] — Smith v. Gould, The Prince 
George, No. 1252, ante. 

1270. .] — ^The Gauntlet, No. 1272, post. 

1271. Wages.] — Dobson v. Lyall, No. 1253, 
ante. 

1272. Expenses of Investigation Into mutiny.] — 

A vessel carried into a foreign port by a mutinous 
crew, with the master dispossessed & in irons, 
the expenses incurred by a party employed by the 
British Vice-Consul to investigate into the mutiny, 
& re-invest the master in lus command, allowed by 
the ct. to be a good foundation for a bottomry 
transaction, although no mention was made of a 
bottomry bond in the outset of the inquiry, & the 
bond was taken from the master on the eve of the 
vessers sailing from the port. 

No bottomry bond of the master, as an honest 
man, is a purely voluntary transaction, inasmuch 
that his distress & his necessities are the only 
grounds upon which he is justified in executing the 
bond at all . . . looking to the facts of the case, 
I am of opinion that the circumstance of the vessel 
being in the possession & under the control of a 
mutinous crew when she arrived at the port of A., 
justified the authorities of that place in interfering 
as they did, & that all proper costs incurred by that 
interference were just charges against the ship 
(Dr. Lushington). 

Upon general principles, where work has been 
done, or advances made upon personal security 
in the first instance, the paHv doing the work, or 
making the advances, is not at liberty to turn 
roimd upon the owners, & cover himself by 
exacting a bond of bottomry from the master 
(Dr. Lushington). — The Gauntlet (1848), 3 
Wm. Bob. 82 ; 6 Notes of Cases, 370 ; 3 L. T. 826 ; 
166 E. B. 893. 

1278. Salvage.] — The Gauntlet, No. 1272, ante. 

1274. Expenses of relandlng cargo of lender.] — 
The BbYAL Stuart, No. 1187, ante. 

1275. Commissions — Of consul.] — The Zodiac, 
No. 1240, ante. 

1276. Of agent.] — On taking the ship*s 

accounts in a cause of bottomry it was ascertained 
that, save as to the agent’s commission, no money 
was due as against the ship ; & the registrar & 
merchants reported that the commission was so 
excessive that on the balance of account, after 
reducing the commission to a proper amount, 
the owners of the ship were creditors & not debtors. 
Bond pronounced against with costs. — The 
Boderick Dhu (1866), 8w. 177 ; 166 E. B. 1082 ; 
sub nom. The Bhodebice Dhu, 28 L. T. O. S. 
288 ; 6 W. B. 168. 

1277. Preventing arrest of ship.]— The Lochiel, 
No. 1229, ante. 

1278» .]— TheBoyalArcHjNo. 1230, onte. 


1279. Premiums for Insurance.]— The Bera- 
FINA, No. 997, ante. 

C. Must Not he for Pre-existing DM. 

1280. General rule.] — The Lochiel, No. 1229, 
ante. 

1281. .] — ^A British vessel being damaged 

by tempestuous weather, put into the port of 
E. for repairs. Duri^ the progress of the repairs, 
S. & CO., who had given the orders for, & super- 
intended them, corresponded with the owner of 
the vessel & part owners of the cargo, but gave no 
notice to them or to the master of their intention 
to take a bottomry bond as a security until the 
vessel was almost on the point of sailing : — Held : 
the bond could not be enforced by reason of the 
repairs, having been, in the first instance, under- 
taken on personal credit, & there havii^ been no 
notice given that a bond would be required. 

The agreement for bottomry must precede the 
advances, or the incurring responsibility. All 
advances made without such agreement can only 
be advances on personal credit, & no advances on 
personal credit can afterwards be converted into 
a bottomry transaction (Dr. Lushington). — 
The Wave (1851), 17 L. T. O. S. 285 ; 15 Jur. 
518. 

1282. Long account of debts.] — The Hersey, 
No. 1145, ante. 

1288. Advances made without agreement for 
bond — Small advances.] — (1) A bottomry bond, 
granted by the master of a British vessel to a mer- 
chant of Philadelphia, who had consented to act 
as mercantile agent for the ship & cargo during 
the progress of repairs in the port of Philadelphia, 
upheld. 

(2) The fact of a lien on the ship existing by 
the law of the country in which the Bond is given, 
is an important ingredient, & furnishes a pre- 
sumption in favour of bottomry, & against per- 
sonal credit. 

(3) Small advances, originally made without 
any express stipulation for a bond, but followed by 
a bond of bottomry, may be included in the bond. 

(4) It is not incumbent upon a foreign merchant 
advancing money upon bottomry for the repairs 
of a vessel to calculate the expediency of such 
repairs. 

(6) Where once the transaction is proved to 
have been clearly & indisputably of a bottomry 
character, that is, where the distress is admitted 
or established, the want of personal credit beyond 
question, the bond in all essentials apparently 
correct, then that under such circumstances the 
strong presumption of law is in favour of its 
validity & it shall not be impugned save when 
there snail be clear & conclusive evidence of fraud 
(Dr. Lushington). — The Vibuja (1838), 1 Wm. 
Bob. 1 ; 166 E. B. 474. 

Annotations : — As to (2) CoDSd. The Eamak (1868), L. R. 2 

A. & E. 289. Raid. The Laurel (1863), Drown. & Lush. 

191. As to (3) Refd. The Trident (1839), 1 Wm. Rob. 

29. As to (4) Refd. Duncan v. Benson (1847), 1 Exch. 

537 : The Staffordshire (1871), 23 L. T. 137. OaiersUv. 

Refd. The Lochiel (1843), 2 Wm. Rob. 34 ; The Mary 

Ann (1846), 4 Notes of Cases, 376 ; The Royal Aron 

(1857), Sw. 269. 

1284. Presumption that advances made In 

contemplation of bottomry security.] — It is the 
duty of the master before resorting to bottomry 
to communicate, or to endeavour to communi- 
cate with the owners of the cargo as well as with 
the owners of the ship, if in the circumstances 
it be feasible. Where a master fails to obtain 
funds from the owner to pay for repairs which the 
necessaries of the ship compel him to order, he 
is warranted in raising money on bottomry of 
ship, freight & cargo for that purpose from persons 



Part IV. — ^Authority and Liability of Master as Custodian. 277 


other than those who had supplied such repairs. 
In the case of a bottomry bond for money already 
supplied without any previous agreement, it is 
to be presumed in the absence of all evidence 
that the foreign lender made his advances in con- 
templation of bottomry security &; this presump- 
tion is increased where the lex loci empowers the 
lender to arrest the ship in satisfaction of his 
demand. 

The question whether money advanced is to be 
considered a loan or an advance of freight must 
principally depend upon what appears upon the 
face of the instrument. — T ub Kaiinak (1868), 
L. R. 2 A. & E. 289 ; 37 L. J. Adm. 41 ; 18 L. T. 
661 ; 17 W. R. 56 ; 3 Mar. L. 0. 103 ; varied, sub 
nom, Droege v, Suart, The Karnak (1869), 

L. R. 2 P. C. 505, P. 0. 

Annotations : — Consd. Currie v. Bombay Native Insce. 

(1869), 0 Moo. P. O. C. N. S. 302. Apld. The Ida (1872), 

L. R. 3 A. & E. 542. Consd. The Dora Forster, 119001 

P. 241. Refd. The Empire of Peace (1869), 39 It. J. Adm. 

12 : The Staffordshire (1871), 25 L. T. 137 ; Mlodbrodt 

V. Iltzalmon, The Energle (1875), 32 L. T. 579 ; The St. 

George, I1926J P. 217. 

1285. Expenses of former voyage.] — The 

Lochiel, No. 1229, ante. 

1286. .] — The Mary Ann, No. 1221, ante. 

1287. .] — The Osmanli, No. 1222, ante. 

1288. Damages for non-delivery of cargo.] — 

In 1867 an English vessel, then at M., was char- 
tered by W. to proceed with cargo to certain ports 
in South America. She took in the agreed cargo, 
& sailed according to orders, first to one & then to 
another of the ports of discharge named in the 
charter. A portion of the cargo was delivered, 
but the master failing to obtain any directions 
for the discharge of the residue, after consider- 
able delay &; after notice to the consignee, sold 
it to defray expenses. The vessel after having 
been several other voyages, arrived at B. in 1868, 
& procured a charter to an English port. After 
this last-mentioned charter had been entered 
into, W. instituted legal proceedings at B. to re- 
cover damages for the non-delivery of the cargo 
shipped by him, & caused the vessel to be arrested 
for the damages so claimed. Tlie an*est was 
imder process valid according to the law in force 
at B. By the advice of the British Consul at B. 
the master agreed with W. to compromise the 
dispute by giving to W. a bottomry bond for a 
sum of money considerably less than the amount 
claimed by him. The bond was given, & the 
vessel was released. In a suit instituted on behalf 
of W. & his partner in trade against the vessel 
after her safe arrival home to enforce the bond ; 
— Held : the circumstances imder which the bond 
was given rendered it incapable of being enforced. 
—The Ida (1872), L. R. 3 A. & B. 542 ; 41 L. J. 
Adm. 85 ; 27 L. T. 457 ; 21 W. R. 39 ; 1 Asp. 

M. L. C. 443. 

1289. Bond to avoid arrest for former debt.] — 
The Osmanu, No. 1222, ante. 

1290. Arrest & sale of ship for former debt — 
Allowed by lex loci — Effect of.]— T he Osmanli, 
No, 1222, ante. 

1291. .] — The Karnak, No. 1281, 

ante. 

1292. Bottomry by master In 

own name.] — ^A master, on his own authority, can 
bottomry nis vessel abroad for the homeward 
voyage only for necessary repail's & articles sup- 
plied to the ship ; he cannot include in such a 
bond charges relating to the outward cargo, even 
though they constitute debts due from the owner 
of the ship, unless by the law of the port the ship 
can be arrested for them, 

Senible : the owner of the ship might bottomiy 


his ship for such charges. — ^T he Edmond (1860), 
Lush. 57 ; 2<L. T. 192 ; 167 B. R. 30 ; anb nom. 
The Edmund, 29 L. J. P. M. & A. 76 ; subsequent 
proceedings (1861), Lush. 211. 

Annotation: — ^Refd. Tho Eamak (1868), L. R. 2 A. A E. 
289. 

1293. Bottomry by owner.] — 

The Edmond, No. 1292, ante. 

1294. Payment of former bond — Inclusion of 
amount in fresh bond — Given in same voyage.]— 

A bottomry bond having been given, it is allowable 
to pay that, & to include the amount in a fresh 
bond during the same voyage, but not in a sub- 
sequent one. — The Toivo (1853), 1 Ecc. & Ad. 
185 ; 164 E. R. 108. 

1295. Given in subsequent voyage.] — 

The Toivo, No. 1291, ante. 

1296. General average contribution — Lien for 
contribution — By lex loci.] — A right to general 
average contribution from a ship after adjustment 
made gives the owners of cargo no lien on the 
ship by the law maritime. 

A debt for general average contribution, arising 
in respect of an outward voyage, being a personal 
debt only, is not a sufficient foundation for a 
bottomry bond on tho ship for the voyage home- 
ward. 

Qu. : if a lien upon the ship for general average 
contribution, given by the law of the foreign port 
where the bond is given, could support such a 
bottomry bond. 

A bond, given at B. on ship & freight for tho 
voyage to England to pay a general average 
contribution due upon adjustment from the ship 
to the outward cargo, pronounced against, but 
without costs. 

The drawing of those bills [of exchange] per se 
would not affect the validity of the bond according 
to the usual custom they would be considered as 
a collateral security only. 

A master entering a foreign port in need of 
necessaries from distress or otherwise may incur 
debts for repairs or necessities. Those debts may 
be purely personal, but he may borrow money on 
bottomry from any one not his creditor to pay 
such debts. On the other liand, a personal debt 
cannot be converted into a bottomry trans- 
action (Dr. Lushinoton). — The North Star 
(1860), Lush. 45 ; 29 L. J. P. M. & A. 73 ; 2 L. T. 
264 ; 1(57 E. R. 24. 

Annotations: — Distd. The IMmoncl (1861), Lush. 211. 
Consd. The Galam MacAndrow r. CJleary (1863), Browu. 
& Dush. 167 ; The Karnak (1868), L. R. 2 A. & E. 289. 
Refd. The Daring (1868), L. R. 2 A. & E. 26t>. 

D. Must he on Credit of Ship. 

1297. General rule.] — A bond of hypothecation 
is valid when no other security is held out than 
tlie ship & freight ; secus, where the lender looks 
only to the personal security of the borrower. It 
is not necessary that a bond should be either 
good or bad in toto. — The Augusta (1813), 1 
Dods. 283 ; 165 E. R. 1312. 

Jnnotofums Apld. The VibiUa (1838), 1 Wm. Rob. 1. 
Consd. The Trident (1839), 1 Wm. Rob. 29 ; The Lord 
Cochrane (1844), 2 Wra. Rob. 320 ; Tbe Ocean (1846), 
2 Wm. Rob. 429. ^pld. The Osma^ (1849), 3 Wm. 
Rob. 198. Apld. Tho Wave (1851), 17 L. T. 6. 8. 285. 
Consd. Tho Roderick Dhu (1858), Sw. 177 ; The Royal 
Arch (1857), Sw. 269 ; Tho North Star (1860), Lu^. 45. 
Expld. The Laurel (1863), Brown. & Lush. 191. Distd. 
The Laurel (1864), Brown. & LtL«(h. 317. Consd. The 
Karnak (1868), L. R. 2 A. Sc E. 289. BeM. The Horsey 
(1837), 3 Hag. Adm. 404 ; The Emancipation (1840), 
i Wm. Rob. 121 ; The Lochiel (1843), 2 Wm. Rob. 34; 
Stainbank v. Fenning (1851), 11 C. B. 51; Stainbank v. 
Shepard (1853). 13 G. B. 418 ; The Set^o (otherwise 
The Eliza Coi^h) (1853), 1 Eoo. & Ad. 36 : The Stafford- 
Hhlre (1871), 25 L. T. 137 ; Tbe Pontida (1884), 9 P. D. 
i 102. 
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Sect, 3, — Auihofity to hypoihecaie ship and freight: 
Stib-sect. 7, E, 

1298. O—The Atlas, No. 1154, ante, 

1299. The Minstrel Boy (1835), 7 

Notes of Oases, 341. 

1300. .] — The Wave, No. 1281, ante. 

1301. .J—The Boyal Arch, No. 1230, 

ante. 


1302. -Pltfs. advanced £600 to A., the 

owner of five-sixth shares in, & sole managing 
owner of, a foreign ship then in England, &, an 
agreement was drawn up which stated that the 
advance was made for necessaries supplied, & that 
A. undertook to return the whole amount > so 
advanced on the return of the ship, & also 
authorised pltfs. to effect an insurance on the 
ship to cover the advance : — Held : the agree- 
ment was not a contract of bottomry, for it created 
no charge on the ship, but left pltfs. to recover 
the advance from A. personally. — ^The Heinrich 
Bjorn (1885), 10 P. D. 44 ; 54 L. J. P. 33 ; 52 
L. T. 660 ; 33 W. B. 719 ; 1 T. L. B. 266 ; 6 
Asp. M. L. C. 391, C. A. ; offd. sttb nom. North- 
cote V. Henrich Bjorn, The Henrich Bjorn 
(1886), 11 A^. Cas. 270, II. L. 

An^taiums The Beeswing (1885), 53 L. T. 554 , 

(1886), 11 P. D. 120 ; The Lyons (1887), 
(1®87). 12 P. D. 158 ; The CeUa 
(1 888) , 13 P. D. 82 ; Westrup v. Great Yarmouth Steam 
241 ; The Dictator, [1892] 
S* -Airicano, [1894] P. 141 ; The Oritnta, [1894] 

P. 271 ; a ho Mecca, [1895] P. 95; The Ver: -as, [1901] 
P. 304 ; The Andr6 Th^^odore (1904), 93 L. T. 184 ; Moran. 
Gallpway V. UzieUi. [1905] 2 K. B. 555 ; Foong Tal v. 
Buohhelster, [1908] A. C. 458 ; The Petone, [1917] P. 
198 ; The Mogilefl, [1921] P. 236 ; The Ambatielos, The 
Cophalonia, [1923] P. 68; The Stream Fisher, [1927] 


1303. Advances made on owner’s personal 
credit.]— The Minstrel Boy (1885), 7 Notes of 
Oases, 341. 

1394. Bond taken by agent of ship.] — The 

Elizabeth, Eisher v. Coffey (1857), 4 1^. T. 27. 

1805. & on freight — farther trivial ad- 

vances.] — ^A. & CO. agreed to purchase at Akyab 
cargoes of rice for P. & co., A. & co. to be 
secured by hypothecation of the bills of lading 
& a fixed freight of 6ir. per ton. Whilst the ship 
E. P. was loading one of the cargoes, A. co. 
advanced £540 for ship's disbursements, but upon 
hearing that F. &; co. had stopi^ed payment, 
induced the master to execute a bottomry bond 
both for the advances already made, & also for a 
further sum of small amount: — Held: (1) the 
first advances were made partly upon personal 
security, & partly upon the margin of freight, & 
could not therefore be secured by a subsequent 
bottomry ; (2) the further advances were too 

trivial to render the bond valid with respect to 
them.— The Empire op Peace (1869), 39 L. J. 
Adm. 12 1 21 L. T. 703 ; 3 Mar. L. C. 324. 

1306. Advances made on master’s personal 
credit.] — Bottomry bond given by the master 
upon a threat of arrest, for supplies previously 
furnished on his personal credit, held void. — 
Core v. Gardiner, The Hersey (1840), 3 Moo. 
P. C. C. 70 ; 13 E. B. 37, P. 0. 


.<lnnoto<io^ -—.pistd. The Ariadue (1842), 1 Wm. Rob. 411. 
gonid. "m Kamak (1868). L. R. 2 A & E. 289. Befd. 
The St. George, [1920] P. il7. 


— O—The Gauntlet, No. 1272, ante. 
pledging owner’s personal credit — 
l^ether ship may be hypothecated at same time.] — 
master of a vessel has no authority to hypo- 
thecate, for money borrowed at a foreign port 
for necessary repairs & disbuisements, & at the 
same time pledge the personal credit of his owner 
tor such advances, whether maritime interest be 
stipulated for or not. A vessel having put into a 


foreign port in a damaged state, the master 
borrowed money of a merchant there, tor neces- 
sary repairs & disbursements ; to secure which, 
he drew biUs upon his owner, & also executed an 
instrument which purported to be an hypothe- 
cation of the ship, cargo, & freight. By this 
instrument, the merchant who advanced the 
money forbore all interest beyond the amount 
necessary to insure the ship to cover the advances ; 
& the master took upon himself & his owner the 
risk of the voyage, making the money payable at 
all events, & subjecting the ship to seizure & s^e 
by virtue of process “ out of Her Majesty’s High 
Ct. of Admity. of England, or any ct. of Vice- 
Admlty. possessing jurisdiction at the port at 
which the vessel might at any time happen to be 
lying, or to be, according to the maritime law & 
custom of England,” in the event of the bills 
being refused acceptance, or being dishonoured : — 
Held: this not being such an hypothecation as 
could be enforced in the Ct. of Admity., the pay- 
ment of the money borrowed not being made to 
depend upon the arrival of the vessel, the merchant 
had no insurable interest in the ship. — Statnbank 
V. Penning (1851), 11 C. B. 51 ; 20 L. J. C. P. 
226; 17 L. T. O. S. 255; 15 Jur. 1082 ; 138 
E. B. 389. 

Annntaiwns : — Refd. Stainbank v. Shepard (1853), ]3 C. B. 

418 ; Morgan, Galloway v. Uzlolll, [1905] 2 K. B. 555. 

1309. Effect of lien on ship — Lien by lex loci.] — 

(1) A lien on the ship & freight, existing by local 
law, for advancjes &; commissons, cannot convert 
a transaction on personal credit into a bottomry 
transaction, so as to render valid a bond subse- 
quently pven, or prevent the ordinary reference 
of the fairness of the commissions to the registrar 
& merchants. 

(2) The existence of such a local law may be 
properly pleaded as material evidence to support 
an allegation that the agreement was to make 
advances on the credit of the ship & freight, & 
that the commissions were customary. 

(3) Tlie existence of such a law will be assumed 
by the ct., unless contradicted by plea. If 
contradicted, either party may produce evidence, 
the party failing in the particular issue to pay 
the costs of it. — T he Laurel (1863), Brown. & 
Lush. 191 ; 3 New Bep. 48 ; 33 L. J. P. M. & A. 
17 ; 9 L. T. 457 ; 1 Mar. L. C. 405 ; 167 E. B. 

I 330. 

Annotation: — As to (1) Consd. The Karaak (1868), L. II. 

2 A. & B. 289. 

1310, .1 — (1) The master in a port 

of refuge consigned the vessel to a merchant to 
advance money for her repairs, the law of the 
country allowing a lien on the vessel for such 
advances ; no agreement was made at the time 
whether the advance was to be mode on personal 
security or on bottonuy ; & the merchant did not 
himself determine on having bottomry security 
until shortly before the ship sailed, when he 
demanded a bond which the master execute^* 
The ct. upheld the bond. 

(2) The amount of the commission may be a 
reason for impeaching a bottomry bond on the 
ground of fraud, but cannot otherwise affect its 
validity. 

(3) The practice of advertising, though usually 
expedient, is not os a general ihcMspensable 
to the validity of a bottomry bond. 

(4) The existence of a bottomry premium is 
only important where a question arises whether 
there is a maritime risk. 

(5) As soon as the lenders have determined to 
demand a bond, they ought to communicate that 
fact at once to the mast^, but their failure to do 
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80 will not of necessity inyalidate the bond. — 
The Latoel (1864), Brown. & Lush. 317; 6 
New Rep. 219 ; 11 Jur. N. 8. 46 ; 13 W. B. 352 ; 
167 B. B. 382, 

Atnn^ian fo (4) BeH. The Mary Ann (I8«5), L, Tl. 
1 A. oC A. 13. 


Advertisement 

1311. Whether necessary.] — The Gauntlet 
(1848), as reported in 0 No^s of Cases, 370 ; 3 
L. T. 550. 

1812. .] — The Laurel, No. 1310, ante. 


F . Communication with Owners. 

1313. Whether communication essential.] — (1) 

A Swedish vessel bound from a port in Sweden 
to Hull, was driven by stress of weather to put 
back into another port in Sweden. This took 
place on Sept. 21, 1848. Ten days afterwards 
the cargo was unladen, & the ship found to be 
greatly damaged. The repairs were completed, 
& the cargo reloaded. The lhaster at once 
communicated with the owners of the ship, 
resident in Sweden, who, being without funds, 
consented to the master taking up a bottomry 
bond for payment of the necessary repairs, & the 
British Consul at the port where the vessel lay, 
wrote on behalf of the master, & as his agent, 
to the consignees at Hull, informing them of the 
damage sustained by the vessel, but made no 
application for money, nor referred to tlie 
necessity of repairs. No answer was made to 
this letter, & the master in the month of Mar. 
1879, hypothecated the ship, freight, & cargo for 
the money borrowed for the repairs : — Held : 
such letter to the consignees was a suiticient 
notice to authorise the master raising money by 
bottomry on the cargo. 

(2) That it is a universal rule that the master 
. . . before hypothecating the cargo must com- 
municate, or even endeavour to communicate, 
with the ovmer of the cargo, has not been alleged, 
& is^ a position that could not be maintained ; 
but it may safely ... bo said that in general it 
is his duty to do so, or it is his duty in general to 
attempt to do so (Knight Bruce, L.J.). — Wilkin- 
son V. Wilson, The Bonaparte (1853), 8 Moo. 
P. C. C. 459 ; 14 E. R. 175, P. C. 

AnTwUUians ,^Aaipm Diatd. The Onward (1873), L. H. 4 
A. & E. 38. Re!d. The Rajah of CJoohin (18^9), Sw. 

(1865), L. R. 1 Q. B. 115. Asia 
(2) Distd. The OUvler (18C2), Lush. 484. Expld. Dnranty 
V. The Hamburg (1864), 2 Moo. P. C. C. N. S. 289. 
Consd. The Lizzie (1868), L. ll. 2 A. & E. 264 ; Austra- 
lasian Steam Navigation Co. r. Morse (1872), 8 Moo. 
P; 0. C. N. S. 482 ,* Klelnwort, Cohen v. (jassa Marittima 
of Genoa 0877), 2 App. Caa. 156 ; The St. George, [ 

P. 217. Md. The cjmthla (1852), 16 Jur. 748 ; 1 
king tJ. Maas (1850), 27 L. T. 0. 8. 264 ; The S 


licvo- 

U859), Sw. 504 : Acatos v, Bunis (1878),’3 ExV D. 282 : 
The Gaetano & Maria (1881), 7 P. D. 1. 

1814. .]— The Janet Wilson (1857), 3 

L. T. 682 ; subsequent proceedings, Sw. 261. 

1815. .] — The (jlivier, No. 1153, aide. 

1316. .1 — The Karnak, No. 1284, ante. 


1317. ,] — Barron v. Stewart, The 

Panama, No. 1331, post 

1318. cannot bottomry his 

ship nor^ a fortiori hypothecate his cargo without 
communication with the owners where practicable, 
^ to the necessity of the course adopted. — 
Kleinwort, Cohen & Co. v. Cassa Marittima of 


Genoa (1877), 2 App. Caa. 166 ; 36 L. T. 118 ; 25 
W. R. 608 ; 3^p. M. L. C. 358, P. C. 

Annotation B&. The Gaetano 8c Maria (1881), 7 P. D. 1. 

1319. No means of communication — Whether 
master may hypothecate — In country where owners 
reside.] — The master has a right to hypothecate 
the ship & cargo though lying in a port of the same 
country in which the owners reside, provided he 
has no means of communicating with the owners. — 
La Ysabel (1812), 1 Hods. 273 ; 165 E. R. 1308. 
Annetationa : — Consd. Tho Trident (1839), 1 Wm. Hob. 29 ; 

WaUace v. Fielden, The Oriental (1851), 7 Moo. P. C. C. 

398. Refd. The Staffordshire (1871), 25 L. T. 137. 

1320. .] — The authority of the 

master of a ship to pledge by bottomry for the 
purpose of raising money for the absolute 
necessaries of the ship, only arises when he cannot 
obtain the necessary advances upon the personal 
credit of the owner ; & such power to raise money 
by bottomry is vested in the master, although the 
owner resides in the same country, provided there 
is no means of commimication with the owner, & 
the exigency of the case requires it. 

A bottomry bond was granted in New York by 
the master of a ship, to obtain money for necessary 
repairs ; the owner whereof was residing at St. 
John’s, New Brunswick. A communication by 
electric telegraph existed between the two cities. 
The bondholder had previously acted as the 
general agent of the owner, & no intimation of the 
transaction was made by the master to the owner 
until after the execution of the bond : — Held : 
the master having the means of communication 
with the owner, so such absolute necessity existed 
as to authorise him to pledge the sliip without 
communication with the o\\Tier, & the bond 
declared void. — W allacje v. Fielden, The 
Oriental (1851), 7 Moo. P. 0. C. 398 ; 3 L. T. 
682 ; 13 E. R. 934, P. C. 

AnnoUxtiems :—AM. The Cynthia (1852), 20 L. T. O. S. 

54. Consd. The Olivier (1862), Lush. 484. Apld. Tho 

Onward (1873), L. H. 4 A. & E. 38. Refd. Edwards r. 

Havill (1854), 2 C. L. R. 1343 ; Sieveking v. Maas (1856), 

25 L. J. Q. B. 358 ; The Royal Arch (1857), Sw. 269 ; 

The Sultan (1859), Sw. 604 ; Tho Staffordshire (1871), 

25 L. T. 137 ; Kleinwort, Cohen v. Cassa Marittima of 

Genoa (1877), 2 App. Cas. 156. 

1321. Failure to communicate — Effect of.] — 
Glascott V. Lang, No. 1469, post. 

1322. .] — Wallace v. Fielden, The 

Oriental, No. 1320, ante. 

1323. .] — The Janet Wilson (1857), 

3 L. T. 682 ; subsequent proceedings, Sw. 261. 

1324. Matters for consideration of court.] — 

The Olivier, No. 1153, ante. 

1325. Invalidity on account of failure — 

Must be specially pleaded.] — The Olivier, No. 
1153, mite. 

1326. Alleged insolvency of owner — 

Whether justifying failure.] — Barron v. Stewart, 
Tub Panama, No. 1331, post 

1327. Sufficiency of notice — No direct com- 
munication with owner.] — ^A bottomry bond on 
sliip, freight, & cargo was granted by the master 
at the port where A., the owner of the cargo & 
charterer of the ship, resided. Advertisements for 
the loan on bottomry were published, & A. was 
aware of these advertisements, of the unseaworthy 
condition of the ship, & of the fact that his cai^o 
had been laden & unladen while the ship was in the 
port, but no more direct communication was made 


PART IV. SECT. 3, SUB-SEOT. 7.— 1 
b, General rule.] — The rule thi 
the master has authority to borro 
money on tho ship & to pledge it 
owner fl credit whenever the power ( 
^^R^oatlon is not oorrespondei 
mth the existing necessity, applies < 
well to a case where a vessel, Bubje< 


to Inland Vi’atere Soainon's Ai:t, is in a 
home port os whore she Is in a foreign 
one.— THIRD National Bank of 
Detroit & Peninsular Savings 
Bank of Detroit v. Symes (1895), 4 
Exch. 0. R. 400.~-€AN, 
c. FaUure to communicate,] — ^Wal- 
lace V. Fielden (1851), C. R. 2 A. 0. 


33.-~CAN. 

d. .] — Ship Owners* Dry Dock 

Co, & Wing & Co. v . The B'lora 
(1897), 6 Exch. C. R. 136.— CAN, 

e. .1 — A British ship, under 

a charter from London to Callao, put 
into Melbourne for repairs. The 
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Sect, 3 . — AtUhority io hypothecate ship and freight : 

Sub’seot. 7, F, O. (a) (&).] 

to him, nor any application for advances : — Held : 
the advertisements were not sufficient notice ; & 
the bond pronounced against, so far as A.’s interest 
was affected. — ^T he Nuova Loanese (1852), 3 
L. T. 164 ; 17 Jur. 263. 

132^. No Information as to necessity of 

case.] — Wilkinson v, Wilson, The Bonaparte, 
No. 1313, ante. 

1329. No mention of intention to hypo- 

thecate.] — The Olivier, No. 1153, ante. 

1330. .] — The Onward, No. 1336, 

post. 

1331. Notice to mortgagees — Where owner 

insolvent.] — Before resoiting to bottomry for 
raising necessary supplies, it is absolutely necessary, 
where practical, that notice should be given by the 
master to the owner of the vessel, & an allegation 
that such owner was insolvent, is no excuse for 
not communicating to him, u^ess he has been 
judicially declared insolvent, &; the ownership of 
the vessel vested in his assignees, to whom such 
notice must then be given. 

Semble : notice to the mtgee. of the vessel in 
such circumstances would not suffice, — Barron v. 
Stewart, The Panama (1870), L. R. 3 P. C. 190 ; 
6 Moo. P. C. C. N. S. 484 ; 39 L. J. Adm. 37 ; 23 
L. T. 12 ; 18 W. R. 1011 ; 3 Mar. L. C. 461 ; 16 
E. R. 808, P. C. 

.^nnota/iVmg Reid. The Staffordshire (1871), 23 L. T. 

137 ; The Onward (1873), L. K. 4 A. & E. 38. 

1332. Mere statement of injuries — & 

necessity lor repairs.] — The Onward, No. 1336, 
post. 

1333. Necessity for notice to owners of cargo.] — 

The Cynthia (1852), 20 L. T. O. S. 54; 16 Jur. 
748. 

Annotation : — ^Be!d. Mackenzie r. PooUey (1856), 25 L. J. Ex. 

124. 

1334. Notice to consignees.] — Wilkinson 

r. Wilson, The Bonaparte, No. 1313, ante. 

1335. Hypothecation of ship & cargo.]— 

The Olivier, No. 1153, ante. 

1336. .] — The master of a ship, being 

only the agent of the cargo in special cases of 
necessity, is bound, when the circumstances permit, 
to communicate with the owner of the cargo before 
he does any act which seriously affects the value of 
the cargo. A master, therefore, i)utting into 
Port Louis, Mauritius, for repairs to his sTiip, & 
intending to raise money for those repairs upon 
bottomry, not only on ship & freight, but also upon 
cargo of an imperishable nature & belonging to 
one firm residii^ in Great Britain, is bound to 
commtinicate with them before having i^ourse 
to bottom^ ; otherwise the bond is invalid. 

To justify a master in giving a bottomry bond 
on cargo where communication with the owners 
is necessary, a mere statement of injuries sustained 
by the slup & of the consequent necessity for 
repairs entailing considerable expense, unaccom- 
panied by a statement that a bottomry bond is 
proposed, is not a sufficient communication : the 
law does not require the owners from such premises 
to draw the conclusion that the sffip & cargo must 
be bottomried ; although it may not be required 
that the words “ bottomry of cargo ” shoiud be 
used in the communication, the fact itself should 
be stated, or at least the necessity for a bottomry 
bond should be an obvious & iiresistible inference 
from the circumstances stated. 


A communication detailing the disasters to the 
ship, &; the probable expense of repair, but not 
expressing the intention to bottomry the cargo, 
& requesting the owners of cargo to wait for further 
information, is not, where any communication is 
necessary, sufficient ; more especially where the 
information as to the bottomry has been given to 
the shipowners, but withheld from the owners of 
cargo ; in such circumstances the owners of 
cargo are not bound to conclude that the master 
will resort to bottomry, or to reply to the com- 
munication. — T he Onward (1873), L. R. 4 A. & E. 
38 ; 42 L. J. Adm. 61 ; 28 L. T. 204 ; 21 W. R. 
601 ; 1 Asp. M. L. 0. 540. 

Annotation : — Apprvd. Klein wort, Cohen v. Cossa Marittlma 

of Genoa (1877), 2 App. Caa. 156. 

1337. Necessity for notice to mortgagee.] — The 

Helgoland, No. 1432, post 

1338. .] — The provision in 1894 Act, s. 34, 

that a mtgov. shall not be deemed to have ceased 
to be the owner of a mtged. ship, except as far as 
may be necessary for making the ship available 
as a security for the mtge. debt, does not prevent 
the ship from being made the subject of a bottomry 
bond ; nor is the consent of the mtgee. a pre- 
requisite of such a hypothecation ; but where 
practicable, the lender on bottomry should see 
that the mtgee. has notice of the necessity for the 
hypothecation before obtaining the bond. 

Granting the necessay for the loan, the fact that 
the lender is registered as the managing owner, At 
is also a director of the co. owning the ship, does 
not disable him from making advances on bottomry. 
—The 8t. Georob, [1926j P. 217 ; 95 L. J. P. 
181 ; 130 L. T. 252 ; 42 T. L. R. 706 ; 17 Asp. 
M. L. 0. 101. 

G, Essential Contents. 

(a) In General. 

1339. Voyage.] — ^A hired transport in the service 
of government may be the subject of bottomry as 
well as any other vessel, & the h 3 ^othecation of 
such hired transport may bo valid, though the 
particular voyage on which she was bound should 
not be stated in the bond. — T he Jane (1814), 1 
Dods. 401 ; 105 B. R. 1378. 

AnnoMions : — Reid. Stainbank r. Shepard (1853), 13 C. 13. 

418 ; The James W. Elwcll, [11)21 J P. 351. 

1340. .] — Advances were made on the 

terms of the following document relied on as 
a bottomry bond : — “ Sept. 30, 1919. Bond of 
bottomry between A. C. Clark, master of American 
schooner James W Elwell ... & American 
Express co. . . . I, A. C. Clark ... do hereby 
agree to bond & lien said schooner together with 
her furniture, sails, gear, & future earnings to the 
amount of frs. 20,000 for value received, said 
American Expi’ess co. to have absolute lien upon 
vessel until said loan is repaid together with 
interest accrued & all other charges relating thereto. 

. . Signed, etc. ; — Held : as neither the 
voyage on which the maritime risk was to be rmi, 
nor the time when the loan was to become repay- 
able, was stated, the bond was not a valid contract 
of bottomry & gave the lenders no maritime lien. — 
The James W. Elwell, [1921] P. 351 ; 90 L. J. P. 
355 ; 125 L. T. 796 ; 37 T. L. R. 835 ; 15 Asp. 
M. L. C. 418. ^ 

1341. Provision for repayment.] — The Atlas, 
No. 1154, ante. 

1842. Time for repayment.] — The James 

W. Elwell, No. 1340, ante. 


master, who was alio part owner, 
fearing that the shlpwrighte would, 
nnlees their claims wore paid, detain 
the vessel, & that she might thus bo 


unable to fulfil her charter, raised the 
necessary funds from the ship’s assets 
at Melbourne upon a bottomry bond of 
the ship & freight : — Udd ; the bond 


was not invalidated by the absence of 
previous oommunioation between the 
master & the oo-ownor. — ^T hb Staf- 
fordshire (1871), 26 L.T. 137. — IR* 
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1343, Bottomry premium.] — ^Thb Laubbl, No. 
1310, ante. 

Maritime risk.]— Sect. 3, sub-soct. 7, G. (6), 
jmt* 

Maritime interest.]— Sect. 3, sub-sect. 7, G. 
(c), post 

(h) Maritime Bisk, 

1344. Necessity for inclusion.] — The Atlas, No. 
1154, ante. 

1346. .] — The Emancipation, No. 1492, 

post. 

1346. J — ship pledged abroad by the 

master for expenses, etc., well hypothecated, & 
the part-owners liable. — Samsun v. Braginoton 
(1750), 1 Ves. Sen. 443 ; 27 E. R. 1132. 

Annotations : — Dbtd. Stalnbank r. Fonnlng (1851), 11 C. B. 

51 ; Stainbank v. Shopard (1853), 13 C. B. 418. 

1347. .] — ^Additional articles, appended to 

a charterparty, signed by the master, acknow- 
ledging the receipt of money on account of his 
freight, for which he had paid insurance, which, 
with other moneys, he stipulated should “ on his 
safe arrival in London,” be deducted from his 
freight, & in case his freight should not be suffi- 
cient to pay the same, ” the debit shall be retained 
as a bottomry bond ” ; on motion to decree pay- 
ment of these advances, as on bottomry, out of 
proceeds of sale of the vessel in the registry : — 
Held : there was no maritime risk, nor proof that 
the advances were for the necessities of the ship. 

A bottomry bond must not only include mari- 
time risk, but also it must be for the necessities 
of the ship, & the ct. must b(i satislied, before it 
can pronounce for the validity of a bottomry 
bond, & decree it to be paid out of the proceeds 
of the vessel, that the moiK'y was advanced for 
that purpose (Du. Lushington). — The Grecia 
(1850), 7 Notes of Cases, 410. 

1348, .] — Stainbank v. Fenning, No. 1308, 

ante. 

1349, ,] — (1) Tiie master of a ship on a 

foreign voyage has no authority to bind his 
employers for everything which he may deem to 
bo or which may really be for their interest, but 
has power to pledge, in a foreign country, the 
personal credit of the owners for necessary repairs ; 
& if that be ineffectual, to hypothecate the sliip, 
but this power does not extend to more tlian 
hypothecation. 

(2) Hypothecation is distinguishable from a 
mtge. or pledge, & gives only a right enforceable 
against the subject of it by Admlty. process. 

(3) The master has no power to make an actual 
transfer by mtge. 

(4) It is essential to hypothecation that the sea 
risk should be incurred by the lender, &> that the 
pledge should take effect only in the event of the 
ship’s safe arrival. 

Where the master of a ship, having borrowed 
money for repairs, gave the lender bills on the 
owner of the ship & on the consignee of the cargo 
for the amount, & also an instrument by which 
he purported to hypothecate the vessel, etc., & 
stipulated that, in case the bills were not accepted 
or paid, the lenders might take possession, & sell 
under process of the Admlty. Ct., & in which it 
was agreed that the lender should forbear mari- 
time interest, & that the advances were to be re- 
coverable, whether the vessel arrived at its port 
of destination or not : — Held : the instrum<mt 
was void, & the lender had no insurable intei’c^st. 
— Stainbank v. Shepard (1853), 13 C. B. 418 ; 
1 C. L. R. 009 ; 22 L. J. Ex. 341 ; 22 L. T. O. S. 
158 ; 17 Jut. 1032 ; 1 W. R. 505 ; 138 E. R. 

1262, Ex. Oh. 

-dnnolaliona : — As io (1) Beld. Bristow v. Whltmuro (1850), 


4 De G. & J. 325 : Willis v. Palmer (1859), 7 C. B. N. S. 

340. As to (2) i^d. Miedbrodb v. Fitzsimon, The Enei^e 

(187.5), 32 L. T7 679. As to (4) Beld. The James W. 

ElweU, [19211 P. 351. GeneraUv. BeM. The Onward 

(1873), L. H. 4 A. &; E. 38. 

1350. .] — The Royal Arch, No. 1230, 

ante. 

1351. .] — The Indomitable, No. 1357, post, 

1352. .] — The Serafina, No. 997, ante. 

1353. .] — Smith v. Bank op New South 

Wales, The Staffordshire, No. 1506, post. 

1354. Circumstances excluding maritime risk — 
Ship not proceeding on voyage.] — ^A. intending to 
go a voyage, enters into a bottomry bond, but the 
ship not going the voyage, but lying all along safe 
in the port of London, the ct. decreed deft, shordd 
lose the premium, & accept of Ms principal with 
usual interest. — Deguii^der v. Depeister (1684), 
1 Vern. 203 ; 23 E. R. 458. 

1355. Stipulation for insurance.] — The 

Lovely Ann (1815), Burrell, 337 ; 107 E. R. 
598. 

1356. .] — The Boddington’s, No. 

1440, post. 

1357. Premiums to be paid by borrowers 

— Insurance extending beyond date of arrival.] — 

(1) The expression of maritime risk, to be col- 
lected from all the terms of the instrument, is 
essential to the validity of a bottomry bond. 

(2) Stipulations in an instrument purporting 
to be an agreement to hypothecate the ship, 
which, taken together, exclude the implication of 
maritime risk. (.Common rate of interest, to extend 
beyond the date of arrival at the port of destina- 
tion ^ until payment of the principal ; i^urance 
of the ship beyond the date of the arrival, the 
same to be made by the lenders & paid for by the 
borrowers. Tliis conclusion not rebutted by a 
stipulation to pay a bill of exchange for the 
amount of the money lent within thirty-four days 
after arrival, the bill not being expressed to be 
drawn lus a collateral security 

(3) Sernhle : if sea risk is directly expressed, a 
stipulation that the ship shall be insured for the 
voyage by the lenders, the premium be repaid 
by the borrowers, is immaterial. 

The insurance of the ship to be made by lenders, 
& borrowers, standing alone, might 

not prejudice the bond. But such insurance, 
beyond the termination of tlie voyage negatives 
sea risks. — T he Indomitable (1859), Sw, 44(5 ; 
33 L. T. O. S. 127 ; 5 Jur. N. S. 632. 


Annotations : — As to (i) Refd. Tho James 

I> Pftilil Thfi TTiuihafe. 118991 P. 295. 


1358, Proviso for payment on non-retmn 

of ship.] — An instrument executed in a foreign 
port by the master of a ship, reciting, that his 
vessel bound to Ijondon, had received considerable 
damage, & that he had borrow^ed £1,077 to defray 
tho expenses of repairing her, proceeded as follows : 
— “ I bind myself, my ship, her apparel, tackle, 
etc., as w’(dl as her freight & cargo, to pay the above 
sum witli 12 per cent, bottomry premium ; & I 
further bind myself, said sliip, her fi'eight, & cargo, 
to the iiaymimt of that sum, with all charges 
t, hereon, in eight days after my arriv^ at the 
port of London, & I do hereby make liable the 
said vessel, her freight & cargo, whether she do 
or do not arrive at the port of London, in pre- 
ference to all other debts or claims, declaring that 
this pledge or bottomry has now, & must have, 
pi’eference to all other claims & charges, until such 
principal sum, with 12 per cent, bottomi’y pre- 
mium, & all chai*ges are duly paid ” : — Held : this 
was an instrument of bottomry, for an intention 
sufficiently appeared from the whole of it, that the 
lender should take upon himself tho peril of tho 
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voyage ; the words “ my arrival,** must be imder- 
stood to mean my 6hip*s arrival ; & the words, 

“ I make liable the said vessel, her freight & 
cargo, whether she do or do not arrive at London ** ; 
were intended only to give the lenders a claim on 
the ship, in preference to other claims, in case of 
the ship’s arrival at some other than the destined 
port, & not to provide for the event of a loss of 
the ship. — SiMONDS v. Hodgson (1832), 3 B. & 
Ad. 60 ; 1 L. J. K. B. 61 ; 110 B. R. 19. 

AnnokUUms: — Befd. Stahibank v, Fexmlng (1851), 11 C. B. 

51 ; The Royal Arch (1857), 30 L. T. O. S. 198 ; The 
Mary Ann (1865), L. R. 1 A. & E. 13 ; The James W. 
ElweU, (1921JP. S51. 

1859. Low rate of interest.] — The Royal 

Arch, No. 1230, ante, 

1360. Common rate of interest.] — The In- 

domitable, No. 1367, ante, 

1861. Stipulation for immediate repayment 

of loan — ^If vessel puts into port of refuge.] — The 

Haabet, No. 1367, post 
1362. Sufficiency of expression of risk.] — 

(1) It is certainly the vital principle of bottomry 
bonds, that they shall have been taken where 
the owner was known to have no credit ; no 
resources for obtaining necessary supplies. It is 
that state of unprovided necessity that alone 
supports these bonds : the absence of that neces- 
sity is their undoing. If the master takes up 
money from a person who knows that he has a 
general credit in the place, or at least an em- 
powered consignee, or agent, willing to supply 
his wants, the giving a bottomry bond is a void 
transaction, not affecting the property of the 
owner, only fixing loss & shame on the fraudulent 
lender ; but where honourably transacted, imder 
an honest ignorance of this fact, an ignorance 
that could not be removed by any reasonable 
inquiry, it is the disposition of this ct. to uphold 
such bonds, as necessary for the support of com- 
merce in its extremities of distress, & as such 
recognised in the maritime codes of all commercial 
ages & nations (Lord Stowell). 

(2) One objection is that it binds the owners 
personally, as well as the sliip & freight, which 
it cannot do. That is held in this ct. to be no 
objection to the efficacy of what it is admitted 
it can do. Here we do not take this bond in ioto, 
as is done in other systems of law, & reject it as 
unsound in the whole, if vicious, in any part. 
But we separate the parts, reject the vicious, &, 
respect the efficiency of those which are entitled 
to operate. Ihe form of these bonds is different 
in different countries ; so is their authority. In 
some countries they bind the owner or owners, 
in others not, & where they do not, though the form 
of the bond affects to bond the owners, that part 
is insignificant, but does not at all touch upon the 
efficiency of those parts which have an acknow- 
ledged operation. . . . The money is to be paid 
at such a time “ after the ship arrives at her port.** 
If the ship never arrives at her port, or la lost 
upon the voyage, that is a sufficient description 
of sea risk (Lord Stowell). — The Nelson (1823), 

1 Hag. Adm. 169 ; 166 E. R. 61. 

AimotatUms : — Aa to (1) Befd. The Hersey (1837), 3 Hag. 
Adm. 404 ; The Rrlnoe of Saxe Cobourg (1837), 3 Hag. 
Adm. 387. Aa to (2) Reid. The Atlas (1827), 2 Hag. 
Adm. 48; Stainbank v, Fenning (1851), 11 O. B. 51: 
Stainbank v, Shepard (1853), 13 C. B. 418 ; The Royal 
Arch (1857), 30 L. T. O. S. 198 ; The Indomitable (1850), 
Sw. 446. Oenerct^* Befd. Weaton v, Foster (1836), 5 
L. J. C. P. 242 ; The Mary Ann (1865), L. R. 1 A. & E. 
13. 

1868. Risk must be incurred by lender.] — 
Stainbank v. Sbepabd, No. 1349, ante* 


Navigation. 

(c) Maritime Interest 

1864. Whether necessary.]— T he Atlas, No. 

1164, ante. iaqo 

1865. •]— The Emancipation, No. 149^, 

^ 1866. If maritime risk expressed.] — ^T hb 

Laurel, No, 1310, ante, 

1867. .]— The master of a Norwegian 

barque at Barbados, being in need of necess^ies, 
obtained a cash advance on the security ^ 
instrument* by which he promised^ to repay the 
amount “ within ten days after arrival at port of 
discharge in Europe, or at any other pl^e at 
which the voyage may terminate ... in an 
approved banker’s sight draft or cheque on 
London to the order of (the agents of the lender) 
... & for which I hereby pledge the said v^sel, 
her freight & her owners. The claim to have 
priority over all others that may- be presented 
against the said freight & vessel, with the exprep 
agreement, however, that it shall not invalidaw 
or affect the lien upon, or right of process against, 
the said vessel & freight & owners for the amount 
of this bill ... in case of its not being duly 
accepted & paid. Provided always . . . that if 
the said vessel shall, in the course of the voyage 
on which she is now being despatched, go into 
any port of refuge to repair there, all the moneys 
for tlie payment of which the said vessel, her 
freight, & owners, are hereby pledged, shall forth- 
with become due & payable, & it shall be lawful 
for the said (agents) to proceed at once agw^t 
the said vessel, freight & owners, or any or either 
of the same, separately, to recover the amount of 
this bill. . . .” In the margin was a note as to 
insurance by the lender : — Held : the instrument 
was a valid bottomry bond, for the lender of the 
money ran the risk of the vessel not reaching her 
port of discharge, &, therefore, it was immawnal 
that there was no stipulation as to marit^e 
interest, nor was the bond invalidated by the bill 
transaction contained in it, or by the loan be- 
coming immediately payable on the vessel putting 
into a port of refuge, or by the memorandum as 
to insurance. — The Haabet, [1899] P. 296 ; 68 
L, J. P. 121 ; 81 L. T. 46(1; 48 W. R. 223 ; 15 
T. L. R. 648 ; 8 Asp. M. L. C. 605. 

1368. Whether particular rate of interest essen- 
tial.] — T he Royal Arch, No. 1230, ante. 

Payment in enforcement of bond.] — See Sect. 3, 
sub-sect. 11, D., post 


Sub-sect. 8. — Duties op Lenders and Their 
Assignees. 

1369. To ascertain that advances were neces- 
sary.] — (1) A bottomry bond, given within three 
days of sailing, at the Mauritius, by a part owner, 
the de facto master, to a stranger who took no 
step to ascertain whether the loan was^ required 
for the purposes of the ship, such loan being larger 
than adveftised for, & the balance in favour^of 
the agents & consignees small, though in evidence 
that, tin discharged, they would have detained 
the ship, not valid. 

(2) There being no mala fides in the bond- 
holder, the ct. declined to condemn him in the 
costs of the asignees. 

(3) It may be a question whether a lender on 
bottomry is bound to see to the application of 
the money he advances, but it is clear that he 
must make due inquiry to ascertain that a neces- 
sity exists, & that without money so advanced 
the ship cannot proceed upon her voyage. When 
a nece^ty has been ascertained, the lender may 
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not be required to see to the application of the 
loan ; but when a ship has arrived with a con- 
siderable cargo in a foreign port, & remains there 
for some time, ... & where the repairs have 
been unimport^t, & all the stores furnished, & 
a person then advances money on bottomry with- 
out seeing to the necessity, he does so at his own 
risk (Sm John Nicholl). — The Oreua (1833), 
3 Hag. Adm. 76 ; 166 E. R. 334. 

1370. .] — SoAiiES V, Rahn, The Pmnce 

OF Saxe Cobourg, No. 470, ante. 

1371. — merchant advancing money on 
bottomry in a foreign port, though bound to 
show a reasonable case of unprovided necessity 
for the advance, from the want of repair or other- 
wise, is not bound to inquire into the expediency 
of incurring the expense of those repairs with 
reference to the interest of the owner (Potxock, 
C.B.).— Duncan v. Benson (1847), 1 Exch. 537 ; 
17 L. J. Ex. 238 ; 10 L. T. O. S. 228 ; 164 B. R. 
229 ; affd. sub nom. Benson v. Duncan (1849), 
3 Exch. 644. 


AnnotcUic^ The Staffordshire (1871), 25 L. T. 

137. Mecta. Miedbrodt v. Fitzflimon, The Energle 
(1825), 32 L. T. 679 ; HaUett v. Wigram (1850), 0 C. B. 
580 ; Atkinson v. Stephens (1852), 7 Exch. 567 ; Stain- 
bank V. Shepard (1853), 13 C. B. 418 ; Grey v. Gibbs 
(1857), 2 H. & N. 22 ; The Union (1860), 30 L. J. P. M. 
& A. 17 ; The Olivier (1802), Lnsh. 484 ; Lloyd v. 
Gulbert (1865), 6 B. & S. 100; The Lizzie (1868), 19 
L. T. 71 ; The Eugenie (1873), L. K. 4 A. & E. 123 ; 
Iho Onward (1873), L. 1?. 4 A. & E. 38 ; Atwood v, 
SeUor (1879), 4 Q. B. D. 342. 


& E. 38 ; Atwood v. 


1372. .] — The Royal Stuart, No. 1187, 

ay\te. 


1373. .]--Tiie Pontida, No. 1387, post 

1374. EfTect of failure to make inquiries.] — 

(1) Where the claim on a bottomry bond is bv 
the material man against the owner, it will 
always be presumed that supplies & repairs 
ordered by the master were reasonably fit & proper, 
unless there is clear proof to the contrary, & also 
proof of collusion by the material man. 

(2) To support hypothecation by bottomry, 
evidence of actual necessity for repairs & supplies 
is required, &, if the fact of necessity be left 
unproved, evidence is also required of due inquiry, 
& of reasonable grounds of belief that the necessity 
was real & exigent. 

(3) A survey is not indispensable in proof of 
necessity ; but where the repairs alleged to be 
made are extensive, & the necessity otherwise 
left in doubt, the absence of such an examination 
will go far to warrant the conclusion that no real 
necessity existed. 

(4) A bottomry bond may be good in part & 
bad in part ; & the mere omission of the lender 
to make inquiry, will not vitiate it altogether. — 
Law V. WALI.ER8TEIN, The Grapeshot (1870), 
22 L. T. 376 ; 3 Mar. L. 0. 388. 

1376. To see that advances are properly applied.] 
—The Orelia, No. 1309, ante. 

1376. .]— The Royal Stuart, No. 1187, 

ante. 


1377. To ascertain that advances could not be 
obtained on credit.] — The party taking a bottomry 
bond from the master of a vessel requiring supplies 
for the further prosecution of her voyage, is 
bound to ascertain whether such supplies can be 
procured on the personal credit of the owner, 
before insert is had to a bottomry bond as security 
for their amount. Senible : where a party has 
the means of knowing a fact, he is bound to show 


that he exercised reasonable dOigence to ascertain 
it. — ^Hbathorn V. Darling, The Euza (1836), 
1 Moo. P. C. C. 6^ 12 E. R. 712, P. C. 

Annotation: — Apld. The Prlnoe of Saxe Cobourg (1837), 

3 Hag. Adm. 387. 

1378. .] — Soares v. Rahn, The Prince of 

Saxe Cobourg, No. 470, ante. 

1379. To calculate expediency of Incurring 
expense.] — The Vibilia, No. 1283, ante. 

1380. .] — Duncan v. Benson, No. 1371, 

ante. 

1381. To give notice — Of intention to take bond — 
To masters — & owner.] — The Wave, No. 1281, 
ante. 

1382. .] — The Laurel, No. 1310, 

ante. 

1383. Effect of failure to give notice.] 

— ^The Laurel, No. 1310, ante. 

1384. To mortgagee — Of existence of bond.] 

— ^The Helgoland, No. 1432, post 

1385. Of necessity for hypothecation.] 

— ^Thb St. George, No. 1338, ante. 


Sub-sect. 9. — Liability of Owners. 

1386. Extent of liability — Extent of property in 
ship.] — The Tartar, No. 1235, ante. 

1387. Commensurate with necessity.] — 

(1) The master of a ship is the agent of the owner 
to pledge his credit only in the case of necessity, 
& to the extent of that wliich is necessary to enable 
the ship to complete her voyage, &; he cannot by 
giving a bottomry bond for an excessive amount 
fix the ‘owner with liability for anytliing beyond 
that which is necessary. 

To take another illustration ; as that a ship 
reqmres coppering to a certain extent in order to 
enable her ti) complete the voyage & the master 
thinks it better to have five times as much work 
done as is actually required, in order, by so doing, 
that she may be reclassed. The lender on 
bottomiy, according to the arguments we have 
heard, if he does not suspect fraud, & has made 
some inquiries, has obtained a valid bottomry 
bond for the whole cost of the work done. But 
no authority has been cited which carries the law 
to this length. A bond under such circumstances 
would be pronounced invalid whether the lender 
knew or did not know that the repairs were for 
reclassing the vessel (Brett, M.R.). 

(2) The fact that the person who advances the 
money may have made reasonable inquiries into 
the circumstances of the case does not render 
the owner liable for excessive or um'easonable 
charges. — The Pontida (1884), 9 P. D. 177 ; 53 

L. J. P. 78 ; 51 L. T. 849 ; 33 W. R. 38 ; 5 Asp. 

M. L. C. 330, C. A. 

1388. Liability for excessive or unreasonable 
charges — Reasonable inquiries made by lender.] — 

The Pontida, No. 1387, ante. 


Sub-sect. 10. — Payment of Bottomry Bonds. 
A. In General. 

1389. Right of bondholder to benefit of insurance 
— In addition to money due on bond.] — One lends 
£250 on a bottomry bond, & afterwards insures on 
the same ship. The ship is lost. He shall have 


PART IV. SECT. 8, SUB-SECT. 9. 

f‘ Oen^al rvU.] — The hypotheca- 
tion of the ship does not rondei the 
o^er personally liable. — Shaw v. 

(1864), 6 Nfld. L. R. 86.— 


g. Master pledging ship uyitherui 
aulhorUy — Owner not liabte.} — CocH- 
HANB V. Gilkison (1854), 16 Dnnl. 

of SosB.) 548 ; 26 Jur. 251.-H90OT. 

h. BitU of exchange drawn by 


maaier — As aeeurity for nwneg ad- 
vanced — l^omise to pledge given .] — 
Miller & Oo. v. Potter, Wiison & 
Co. (1876), 3 R. (Ct. of Seas.) 105 ; 13 
Sc, L. R. 70.— SCOT. 
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Sub-sect, 10, A. <fe B, (a) <fc (b).] 

both the benefit of the insurance, & the money 
due on the bond too. — Habman v, Vanhatton 
(1716), 2 Vem. 716 ; 23 E. 11, 1071, L. C. 

1390. Proof of payment — ^Bond as primary 
evidence.] — ^A bottomry bond uncancelled & not 
delivered up, as paid, held not to be discharged by 
an agreement, on a settlement of accounts, between 
the owner & the charterer, that the latter should 
pay the bond, to which agreement the agent of 
the bondholder was, as partner of the charterer, 
privy ; but imder which there was no evidence 
that, as agent of the bondholder, he had acted or 
received the money. Bond pronoimced for with 
costs. 

Looking to the peculiar nature of bottomry 
bonds, as given, usually to strangers & foreigners, 
for the advance of money for the service of the ship 
in a distemt port, it is the duty of the ct. to look 
for the discharge of them in the simplest & most 
unequivocal form. If it should turn aside to 
averments of collateral or constructive payments, 
growmg out of the complicated relations of 
individuals, on disputed facts, it would destroy 
the security of these e]^agements, & lead the bond- 
holder into a discussion of particulars, of wliich 
he must be totally ignorant, & thus expose liim to 
litigation, that may disappoint all his prospects 
of a return for the advances which he has made, 
& involve him in fruitless expenses. . . . 

With respect to the common principles that 
govern all bonds, it is natural to look to the bond 
itself for the proof of payment ; as it is usual to 
deliver up the bond, or to note the payment on 
the instrument itself, or in some collateral receipt 
(Sir Christopher Robinson). — The Huntcupp 
(1829), 2 Hag. Adm. 281 ; 166 E. R. 247. 

Annotation Refd. The Staffordshire (1871), 25 L. T. 137. 

1391. What amounts to payment — Settlement of 
accounts between owner & charterer — Agreement 
that charterer should pay bond — Agent of bond- 
holder privy to contract.] — The Huntclipf, No. 
1390, ante, 

1392. Payment of one bond — Whether considera- 
tion for now bond.] — Dobson v, Lyall, No. 1263, 
ante, 

1393. Merger of simple contract debt.] — The 

Elpis, No. 1168, ante, 

B, When Bond Payable, 

(a) In General, 

1394. General rule — On completion of voyage.] — 

The ARatADn,LO, No. 1396, post, 

(6) When Payable Before Completion of Voyage, 

1395. Deviation of ship.] — ^Western v, Wildy 
(1684), Skin. 152 ; 90 E. R. 71. 

1396. .] — X bond of bottomry sought to be 

enforced prior to the arrival of the ship at her port 
of destination upon the groimds that the advances 
for which the bond was given had been obtained 
from the bondholder by the fraudulent misrepre- 
sentations of the master, & that the paymenl of 
the bond had become due by unnecessary delay & 
deviation in the progress of the voyage. Claim 
of the bondholder dismissed with costs. 

The general principle undoubtedly is, that a 
bond does not become payable until the voyage 
for which it is given is completed, but if a master, 
after setting out on a voyage, fraudulently neglects 


or refuses to proceed with the vessel to the place 
to which she was destined, 1 entertain no doubt 
whatever that the bond Incomes instantly due, 
& payment may be enforced upon it by proceed- 
ings m this ct. (Dr. Lushington). — The Arma- 
dillo (1841), 1 Wm. Rob. 251 ; 1 Notes of Oases, 
75 ; 166 E. R. 666. 

1397. Ship pressed Into King’s service.] — 

Williams v, Steadman (1693), Holt, K, B, 126 ; 
Skin. 345; 90 E. R. 968. 

1398. — - — Not consented to by lenders.] — Deft, 
borrowed a sxmi of money from pltfs. on the 
security of a bottomry bond on a ship of which he 
was the owner. The voyage was described in the 
bottomry bond as from Liverpool to Newhaven, 
but the ship when at Liverpool was rechartered 
by deft, to Santos, where she was abandoned : — 
Held : pltfs. not having consented to the deviation 
the amount secured by the bottomry bond became 
payable by deft. 

Bottomry is a contract of insurance for a parti- 
cular voyage. If the vessel does not sail on that 
voyage the consideration fails (Mathew, J.). — 
London & Midland Bank v, Neilsen (1895), I 
Com. Cas. 18. 

1399. Delay — By Inevitable accident — Embargo 
— ^Effect of provision for inevitable accident.] — 

Ingledew V, Poster (1713), 2 Eq. Cas. Abr. 189 ; 
4 Vin. Abr. 281 ; 22 E. R. 102. 

1400. Unnecessary delay.] — The Arma- 

dillo, No. 1396, ante, 

1401. Capture by enemy — Clausd providing for 
such event— Subsequent recapture — Arrival at 
destination.] — Action on a bottomry bond contain- 
ing a clause, that if the ship should be taken by the 
enemy, etc., the bond should bo void. The ship 
was captured & recaptured, & afterwards arrived 
at her destination, ^ earned her freight : — Held : 
the obligee was entitled to recover upon the bond. 
There is no average on salvage on a bottomry 
bond. 

It was contended that the case came within the 
words of the clause, making the bond void in case 
of capture by the enemy. But, on consideration, 
we are all of opinion, that the taking by the enemy 
there contemplated does noT> mean merely a 
temporary taking, which is only an obstruction 
(Lord Mansfield). — Joyce v. Williamson 
(1782), 3 Doug. K. B. 164 ; 99 E. R. 593. 

1402. Where ship lost — Recovery dependent on 
actual total loss.] — An assured on bottomry can- 
not recover against the underwriter unless there 
has been an actual total loss of the ship; for if 
the ship exist in specie, in the hands of the owners, 
though under circumstances that would entitle 
the assured on the ship to abandon, it will prevent 
its being an utter loss within the meaning of the 
bottomry bond. — Thomson v. Royal Exchange 
Assurance Co. (1813), 1 M. & 8. 30 ; 105 
E. R. 11. 

Annotation? ; — Apld. The Elephanta (1851), 18 L. T. O. S. 

248. FoUd. Broomfleld r. Southern Infioe. (1870), L. B. 

a Exch. 192. Refd. Barr r. GibBon (1838), 3 M. & W. 

390 ; The Catharina (formerly The (>oxdaie) (1851), *17 

L. T. O. S. 43 ; Stephenw v, Broomfield, The Great 

Pacific (1869), L. R. 2 P. C. 516. 

1403. Sale as unseaworthy.l — A 

British ship, upon wliich a bottomry bond had been 
taken, payable on the ship’s arrival in England, 
was sold by the master, as unseawortby, at public 
auction, & with the consent of the British Consul, 
at Bahia, to a foreigner, who repaired her, changed 
her name, &; sent her to England. There was no 
evidence of notice of the bond having been given 


PART IV. SECT. 8, SUB-SECT. lO.-HB. (b). 

Abandonimni of ahip—For payment of debta.]— Tub Triumph (1861), 3 L. T. 821.— IR. 
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at the sale : — Held : the ship was still subject to 
the bond. 

If a ship was once bottomried, the bond attached 
to the very last plank, &; the bondholder might have 
that sold for his benefit (I)b. Lushinoton). — The 
Catharina (formerly The Croxdale) (1861), 
17 L, T. O. S. 43; 15 Jur. 231. 

14^. .] — The master of a sliip, 

to raise money for necessary repairs, hypothecated 
the ship & freight. The bottomry bond contained 
a clause which provided that the obligation should 
be void if the obligors should pay, in consequence 
of the loss of the ship, such an average as by custom 
would have become due on the salvage, or if the 
ship should be utterly lost, cast away, or destroyed, 
in consequence of the perils of the sea. The ship, 
on her homeward voyage, met with such bad 
weather as to be obliged to put into an inter- 
mediate port in a damaged state, & after being 
surveyed was found unseawortby, & sold while 
existing in specie for a sum less than the amount 
of the bond : — Held : (1) the doctrine of construc- 
tive total loss does not apply to bottomry bonds, 
as in the case of insurance between insurers & 
insured, & the bondholder’s claim to the entire 
proceeds of the sale upheld ; (2) the above clause 
in the bond did not apply when the ship remained 
in specie, though so much damaged that it would 
have cost more to repair her than she was worth. — 
Stephens v. Broomfield, The Great Pacific 
( 1869), L. R. 2 P. C. 516 ; 6 Moo. P. C. C. N. S. 
J51 ; 38 L. J. Adm. 45 ; 21 L. T. 38 ; 17 W. R. 
933 ; 3 Mar. L. C. 263 ; 16 E. R. 683, P. C. 

1405, Covenant by owner to pay average 

due on salvage.] — Stephens v, Broomfield, The 
Great Pacific, No. 1404, ante. 

1406, — ^ — The condition of a bottomry 

bond provided for its defeasance on payment of 
the amount of the bond “or, in case of the loss 
of the said ship or vessel, such an average as by 
custom shall have become due on the salvage, or 
if on the said voyage the said ship or vessel should 
be utterly lost, cast away or destroyed.” The 
ship having become a constructive total loss the 
bondholder, by a decree in the Adrnlty. Ct., 
obtained payment to him of the proceeds of the 
ship, which had been paid into ct., & which were 
insulYicient ; the ct. holding that a bottomry 
bond was only discharged by payment or by an 
absolute total loss, & that the condition providing 
for defeasance on payment of such average as by 
custom should have become duo did not refer to 
the case of a constructive total loss. In an action 
brought by the bondholder on a policy of insurance 
upon the bond : — Held : the doctrine of con- 
structive total loss was not applicable to a policy 
of insurance on bottomry & the condition of 
defeasance did not apply to the case of a construc- 
tive total loss. — ^B roomfield v. Southern Insur- 
ance Co. (1870), L. R. 6 Exch. 192 ; 39 L. J. Ex. 
186 ; 22 L. T. 371 ; 18 W. R. 810 ; 3 Mar. L. 0. 
396. 

1407, Whether doctrine of oonstructive 

total loss applicable.]— '-Stephens v. Broomfield, 
The Great Pacific, No. 1404, ante. 

1408 , ,] — ^Broomfield v. Southern 

Insurance Co., No. 1406, ante. 

1409, Negligence of another ship — Sum 

awarded as compensation for loss of freight — 
Whether bondholder may claim.] — ^Although pltf. 
in an action for limitation of liability is ordinarily 
liable to pay the costs of the action, yet, if defts. 
raise unnecessary issues on which they fail, he is 
entitled to the costs of those issues, & he will not 


be ordered to pay the costs occasioned by a dis- 
pute between rival claimants to the proceeds in 
ct. The master of the ship C., bound from P. 
to A. obtained at€^. from M. a loan of money on 
freight upon the security of an instrument signed 
by him by which it was stipulated that the loan 
should be repaid after arrival of the C. at A. or 
other intermediate port at which the voyage 
should end, & that if there should be no payment 
of freight the loan should not be paid back. The 
C. whilst on the course of her voyage to A., came 
into collision with another ship & sank, & her 
cargo was lost. The collision was occasioned by 
the negligence of those in charge of the other 
ship, & her owners instituted an action for limita- 
tion of their liability. In such action a sum of 
money was awarded out of the proceeds paid 
into ct. to the owners of the C. for loss of freight. 
M. claimed a portion of this sum in respect of his 
loan : — Held : his claim was well founded. 
Semble, where in an action for limitation of liability 
a sum of money is awarded as compensation for 
loss of freight to the owners of a vessel run down 
by pltf.’s ship, the holder of a bottomry, bond on 
the freight of the vessel run down is entitled to 
claim, in respect of the loan on bottomry, a portion 
of the sum awarded for loss of freight. — The 
Empusa (1879), 5 P. D. 6 ; 48 L. J. P. 36 ; 41 
L. T. 383; 28 W. R. 263 ; 4 Asp. M. L. C. 
185. 

Annotation : — Refd. The Victoria (1888), 37 W. R. 62. 

1410 . Advances obtained by fraud.] — The 
Armadillo, No. 1396, ante. 

1411 . Ship compelled to put Into port — & con- 
denmed* as unseaworthy.] — ^A bottomry bond 
granted in the port of London upon an American 
vessel, stipulating that the payment of the bond 
should be made within twenty-four hours after 
the ship’s arrival in a port of the United States. 
The vessel sailed from London, took in a cargo at 
Shields, & was in the actual progress of her voyage, 
when she was compelled to i>ut into Plymouth, & 
was condemned as unseaworthy. Payment of 
the bond decreed by the ct. ; & the maritime 
interest allowed, upon the ground that the mari- 
time risk had been partially incurred, & was 
interrupted by the damaged condition of the vessel. 
Semble, if the vessel had not left the port of 
Ijondon, the maritime interest would not have 
been allowed. — The Dante (1846), 2 Wm. Rob. 
427 ; 4 Notes of Cases, 408 ; 166 E. R. 816. 
Annotations : — ^Refd. The Catharina (formerly The Croxdale) 

(1851), 17 L. T. O. S. 43 ; Stephens v. Broomfield, The 

Great Pacific (1869), L. R. 2 P. C. 516 ; London Sc Mid- 
land Bank t?. Nellsen (1895), 1 Com. Caa. 18. 

1412 . Abandonment of ship — As for total loss.] — 

Bond on ship, freight & cargo, the money to be 
paid within twenty-one days of the ship’s arrival 
in the port of London, & not to be demanded or 
recovered in case the ship & her cargo be lost, 
miscarry, or be cast away on the voyage. The 
ship never reached the port of London, but was 
abandoned as for a total loss at Algoa Bay, where 
part of the cargo was sold, & the proceeds brought 
to England, & part put into another ship, & also 
brought to England. The fact that the ship 
could not be repaired was not proved : — Held : 
the bond must be pronounced for, & enforced 
against the proceeds of the cargo, & the cargo 
transhipped. — The Elephanta (1851), 18 L. T. 
O. S. 248; 16 Jur. 1185. 

AnnotatUms: — ^Reid. Stephens v. Broomfield, The Great 

Paclflo (1869), L. R. 2 P. O. 516 ; The Montrosa, [1917] 

P. 1. 

1418 . Abandonment of voyage.] — The Helgo- 
land, No. 1432, post. 
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Sub-sect. 10, C, ; sub-sect 11, B., 0. cE? D.] 

C. Priority. 

1414. As between bond holders.] — Dunlop v. 
The Neptune (1769), Burrell, 97 ; 107 E. R. 
490. 

1416. .] — The Rhadamanthe, No. 1237, 

ante. 

1416. .1 — Where there are two bottomry 

bonds, the holders of the one last dated bond are 
entitled to priority of payment though the differ- 
ence to date is very slight, & though the bonds 
shoiild be in other respects similar. — The Betsey 
(1813), 1 Dods. 289 ; 165 E. R. 1314. 

1417. .] — The Sydney Cove, No. 1169, 

ante. 

1418. .] — bottonu*y bond, given for the 

necessities of the voyage by an owner on board 
the vessel, who could not otherwise obtain money, 
is valid, & supersedes a previous mtgc. of the 
ship ; the master, who was on board, but to dis- 
possess whom a suit had been instituted, being 
privy & iveceiving the supplies as necessary, though 
refusing to sign the bond. 

Sea stores, particularly for the subsistence of 
pa^engers, who may be considered as cargo in 
this ^dew, & by whom a large payment had been 
made as passage money, in the nature of freight, 
are objects of a bottomry bond. 

It is the general character of bottomry bonds 
to supersede even former bonds of he same 
species, on the supposition that they operate for 
the protection of all prior interests (Sir Chris- 
topher Robinson). — The Duke op Bedford 
(1829), 2 Hag. Adm. 294 ; 186 E. R. 251. 

.-^Eeid. The Marie Glacser, [19141 P. 218; 
The St. George, [1926] P. 217. 

1419. .] — The Eliza, No. 1505, post. 

1420. .] — ^Where three bonds had been 

given, the first upon the ship alone, the second 
upon the cargo alone, & the third upon the ship 
alone : — Held: (1) the last bond was entitled to 
priority, & must be paid out of the proceeds of 
the ship only; (2) the first bond was payable 
out of the same proceeds & if they were insuffi- 
cient, the bondholder must go unpaid ; & the cargo 
could not be applied to the discharge of the second 
bond until the proceeds of the ship & the freight 
were exhausted. — La Constancia (1845), 2 Wm. 
Rob. 404 ; 4 Notes of Cases, 285 ; 6 L. T. O. S. 
193 ; 10 Jut. 845 ; 166 E. R. 807 ; subsequent 
proceedings (1846), 2 Wm. Rob. 460, 512. 

Annotation : — ^Dbtd. The Prisdila (1859), Lush. 1. 

1421. .] — Where there are two bottomry 

bonds, the first in date on a ship & freight only, 
& the other or last bond on ship, freight & cargo, 
& ship & freight are insufficient to discharge both 
bonds, the last bond, which is entitled to priority, 
must nevertheless be paid out of ship & freight. — 
The Priscilla (1859), 1 Lush. 1 ; 1 L. T. 272 ; 

5 Jur. N. S. 1421 ; 167 E. R. 1. 

Annotations The Union (1860), Lush. 128; The 

Edward OUver (1867), L. R. 1 A. & E. 879. 

As between bondholders & mortgagees.] — See 

Part II., Sect. 3, sub-sect. 3, K. (6) iii., ante. 
Ranking of liens on bottomry.]~^de Part XIX., 

Sect. 4, post. 


SuB-BBOT. 11 . — Enforcement op Bottomry 
Bonds. 

A. In General, 

1422. Equitable relief against condition.] — 

Anon. (1716), 2 Eq. Cas. Abr. 189; 22 E. R. 

162, L. C. 

1423. Sale of ship — ^Proceeds insufficient to dis- 
charge bond — ^Liability of freight.] — The Jacob 
(1802), 4 Ch. Rob. 245 ; 165 E. R. 600. 

Annotations : — ^Diltd. Smith v. Bank of New South Wales, 

The StaJfordshire (1872), L. R. 4 P. O. 194. Reid. The 
Royal Aroh (1857), Sw. 269. 

1424. Whether ship alone liable — ^Terms of bond 
conclusive.] — La Constancia, No. 1420, ante. 

1425. What must be produced — Accounts.] — 
The Catherine, No. 1464, post. 

1426. Original bond.] — The Rowena 

(1877), 37 L. T. 366; 26 W. R. 82 ; 3 Asp. 
M. L. C. 506. 

1427. Proof of amount due — Oh whom onus lies.] 
— The Catherine, No. 1464, post. 

1428. Decision of court as to validity — ^Whether 

1 opinion given as to amount due.] — The Cathe- 
rine, No. 1464, post. 

1429. Effect of.] — The Catherine, No. 

1464, post. 

1430. Owner not appearing — Actions for claims 
against ship — Whether bondholder may pay claims 
-^n giving security.] — In a cause of bottomry, 
where no appearance is given for the owners, & 
actions for wages, etc., are entered against the 
ship, the ct. may allow the bondholders to pay the 
claims which were the subject cjf those actions, on 
giving security for the protection of the owners* 
interests. — ^The John Fehrman (1852), 16 Jur. 
1122. 

Annotation : — ReM. Tho Petone, [1917] P. 198. 

1431. Delay — ^Effect of.] — The Royal Arch, 
No. 1230, ante. 

1432. On rights of mortgagee.] — 

A bottomry bond originally valid is not affected 
by any agreement by the bondholder for the 
purchase of the sliip. 

A bottomry bondholder is under no obligation 
to communicate the existence of the bond 1x) the 
mtgees. of the ship, & is not affected by the owner 
concealing it from the mtgees. 

A bond becomes payable upon the abandonment 
of the voyage agreed upon in the bond. 

A mtgee. cannot set up as a defence to a bond the 
laches of the bondholder, unless his position has 
been thereby prejudiced. — The Helgoland (1859), 
Sw. 491 ; 5 Jur. N. 8. 1179 ; 166 E. R. 1228. 
Annotation :~~Refd. The .St. George, [1926] P. 217. 

.] — See, also, Admiralty, Vol. I., 

pp. 123, 124, Nos. 299, 300. 

1488. Proof of good faith of master — Proof by 
affidavit.] — The Faithful, No. 1247, ante. 

1484. Decree for sale — ^Adverse claims against 
proceeds — Onus of proof.] — ^A bottomry bond- 
holder, having obtained a decree of sale of the 
vessel, has acquired a primd facie right to the pro- 
ceeds, & before ho can be called upon to defend & 
maintain such right, those claiming adverse 
interests in the proceeds must first have estab- 
lished their interest® therein. — The India (1863), 

2 New Rep. 42 ; 32 L. J. P. M. & A. 186 ; 9 L. T. 


PART IV. SECT. 8, SUB-SECT. 

1. As between bondholders db master.] 
^A., the agent for the ship in iwrt at 
HomDay, lent the maHtor money on a 
TOn^ in the nature of a bottomry 
bond, which he obtained i^m the 
master under pressure of necessity. It 
appeared that A., at the time of the 
making of the bond had funds of his 


principal’s in hand : — Held : tho 
master’s lien for wages had priority 
over the bondholder. — Thk Good 
S tJOOBSS, MAOQUBEN V. FUWSUL 
Mahomed Bsbau (1866), 1 Ind. Jur. 
N. S. 803.— IND. 

PART IV. SECT. 8, SUB-SECT. 11.— A. 

m. When proceedings wiU he stayed.] 
— In the case of s Outcb 


which was arrested at Cork under a 
bottomry bond, the ot. agreed to stay 
the proceedings for ten days, as the 
consul for the kingdom of which the 
owner was a native made an affidavit 
admitting the validity of the bond, & 
intirwt^ that the owner was sending 
over a trustworthy agent to settle the 
demand.— THE Albert Schuiunoa 
a856),4L.T. 92.— IB. 
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234 ; 9 Jup. N. S. 417 ; 11 W. R. 636 ; 1 Mar. 
L. O. 390. 

AnnotaHon The Mecca. [1895] P. 06. 

B, Jurisdiction, 

See, generally, Admiralty, Vol. 1., pp. 121-126, 
168, Nos. 267-317, 663. 

1486. Reduction of Interest — ^Where appearing 
exorbitant.] — ^Thb Zodiac, No. 1240, ante. 

1436. Reduction of premiums.] — ^The re^strars* 
& merchants' report, reducing the premium on 
a bond, given in France for a voyage to London, 
from 20 to 12 i per cent, overruled ; but sustained 
where it disallowed a charge of commission for the 
unshipping & care of the cargo, at 6 per cent., 
as unreasonable, though agreeable to the custom 
of tlie place ; & in lieu thereof substituted an 
allowance of 5 per cent, on the disbursements ; 
& the ct. also sustained the report, where it dis- 
allowed a charge for wages advanced to the crew 
abroad, on the ground that the payment might 
never have become due. 

The ct. pronounced for the modified amount of 
the bond, with interest at 4 per cent, from the time 
it became payable to the date of the decree, & 
with costs. 

These contracts have always been considered 
free from the restraints proceeding from laws 
against usury, & have been held to depend chiefly 
on the agreement of the parties. But . . . they 
are still subject to the restrictions imposed on all 
contracts by the principles of good faith (Sir 
Christopher Robinson). 

When it is admitted, therefore, that fraud or 
collusion might justify the interference of this ct., 
we must take those terms with the extension given 
to them in other cts. ; & if this ct, is required to 
enforce contracts of this kind at all, it must be on 
such principles as equity demands, & without 
which neither equity nor justice would be done 
(Sir Christopher Robinson). — The Cognac 
(18.32), 2 Hag. Adm. 377 ; 166 E. R. 281. 
Annotations: — Consd. The Heart of Oak (1841), 1 Wm. 

Rob. 204. Befd. The Gleninanna (I860), Lush. 115. 

1437. 1 — The Huntley (1860), 1 Lush. 

24 ; 167 E. R. 13. 

1438. Matters for consideration of court.] — 

The Heart op Oak, No. 1474, post 

1439. Allowance of charges — Wages.] — The 

Cognac, No. 1436, ante. 

1440. Commission.] — The Cognac, No. 

1436, ante, 

1441. In fraud or collusion.] — The Cognac, No. 
1436, ante. 

1442. Restraint of proceedings in Admiralty 
Division — Injunction — Concurrent proceedings in 
Chancery.] — Duncan v . M‘Calmont (1841), 3 
Beav. 409 ; 10 L. J. Ch. 335 ; 3 L. T. 824 ; 49 
E. R. 161, L. C. 

Annotation : — Reid. The Don Franoisco (1862), Lush. 468. 

C. Reference to Registrar and Merchants. 

1443. Matters referred to registrar & merchants 
— ^Fairness of commissions — Charges customary 
where bond given — Whether decision affected.] — 

The Laurel, No. 1309, ante. 

Costs .] — See Admiralty, Vol. 1., p. 220, 

Nos. 1463-1469. 


.] — See, also . Admiralty, Vol. I., pp. 215, 

216, Nos. 1390-1396. 

Reference to registrar & merchants generally.] — 

See Admiralty, Vol. I., pp. 215-221, Nos. 1390- 
1477. 

D. Interest. 

1444. General rule.] — The Catherine, No. 1464, 
post. 

1445. Unreasonable interest — Whether bond en- 
forceable.] — ^A part owner of a ship borrowed 
money of pltf. upon a bottomry bond, payable on 
the return of the ship from the voyage slie was then 
going in the service of the East India co., & the 
East India co. broke up the ship in the Indies ; 
& the owners brought their action against the co. 
& recovered damages, but they did not amount to 
a full satisfaction ; & the obligee brought his bill 
to have his proportionable satisfaction out of the 
money recovered, but his bill was dismissed, & 
he left to recover as well as he could at law ; for a 
ct. of equity will never assist a bottomry bond 
which carries an unreasonable interest. — Dandy 
V. Turner (1701), 1 Eq. Cas. Abr. 372 ; 21 B. R. 
1111 . 

1446. Maritime Interest allowed only as com- 
pensation for maritime risk.] — The report of the 
registrar & merchants disallowing, as irregular 
& imusual where there is a bottomry premium, a 
charge of insurance on money advanced to the 
master on bottomry, & forming part of the amount 
of the bond, confirmed ; bottomry bonds, given 
by the master, binding the owners only for sums 
necessary for repairs, & for the furtherance of the 
voyage,* & maritime interest being only allowed as 
a compensation for maritime risk. 

This is a bottomry bond executed by the master 
of the ship, who has no power to bind the ship 
or the owner by the law of England, except within 
special limits, for repairs & supplies becoming 
necessary from the exigencies of the voyage. 
This is an essential principle of this species of 
bottomry, & the ct. has hitherto acted ^th great 
strictness in not extending the privilege of 
bottomry against the ship beyond these limits, 
confining it to sums necessary for repairs, & for 
the furtherance of tlie voyage. Another essential 
principle of all bottomry is, that maritime intorest 
is allowed only as a compensation for maritime 
risk. . . . Since the introduction of insurance 
lenders on bottomry, if not restrained by special 
regulations, may insure their own advances in a 
distinct contract on their own account.- but it 
would be contrary to the essential character of 
bottomry to make it a part & condition of the 
bond ; & after hypothecating the ship in maritime 
interest for maritime risk, to hypothecate it also, 
in the same bond with the same interest, to take 
off that risk by other collateral engagements. 
This is contradictory in form, at least, & in 
principle. . . . 

If this article of expenditure is not properly a 
subject of bottomry, it cannot be made so, by the 
mere agreement of the master (Sir Christopher 
Robinson).— The Boddington’s (1832), 2 Hag. 
Adm. 422 ; 166 E. R. 298. 

1447. Rate of Interest allowed.]— The Cognac, 
No. 1436, ante. 


PART IV. SECT. 8, SUB-SECT. 11.— B. 

1440 I. AUmixmce of charges — Com- 
rnission.] — Where a ship's agent 
charges a commission for his general 
snpeiintendonoe upon the entire value 
of the ship Sc cargo, Sc upon advauoes 
^eged to have heon msAe by him, 
without stating to what amount, or 


at what rate of interest, the ot. will 
consider the several claims, Sc award 
a speciflo sum for his sorvioes Sc 
advances. Sc reduoe the amount of the 
bond accordingly. — Thb Fortuna 
(1861), 4 L. T. 840.— IR. 

n. Jurisdiction of AdmiraUy Cottri.} 
— The Three Sisters (1878), Y. A D. 


149.— CAN. 

PART rV. SECT. 3, SUB-SECT. 11.— D. 

o. Right to Indian interest — 
Whether debt converted into Indian 
deW.l — OOOHRANE V. Gilkison (1857). 
20 Dunl. (a. of Sess.) 213 ; 80 So, 
Jur. 111.— SCOT. 
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Sect. 8 . — AiUkority to hy^thecate ship and freight : 
Subject. 11, D. eub-aeet. 12, A, <fe B, ; 

sub-sect. 13.] 

1448. Whether bound by stipulation In 

bond.] — ^Thb Sophia Cook, No. 1464, post. 

144,9, ,] — The rate of interest 

ordinarily payable upon a bottomry loan & the 
premium thereon after the safe arrival of the ship 
at the end of the risk is 4 per cent, per annum^ 

& a provision in a bond entered into by the master 
of a ship providing for the payment of 10 per 
cent, per annum interest is not binding on the 
owners of ship or cargo, provided the provision 
was entered into without their knowledge. — The 
D. H. Bills (1878), 4 P. D. 32, n. ; 38 L. T. 780 ; 

4 Asp. M. L. C. 20. 

AnnoUaUm Apld. The Sophia Cook (1878), 4 P. I). 30. 

1450. Interest exorbitant.] — The 

Zodiac, No. 1240, ante. 

1451. No stipulation in bond — ^Usual rate — 

According ta circumstances.] — In a bottomry 
bond taken at Calcutta, blanks had been left 
where the rate of interest ought to have been 
expressed, the ct. pronoimced for the bond, with 
such interest as the registrar should find to have 
been usual on such risks at the time & place the 
bond was taken. — The Change (1857), Sw. 240; 
29 L. T. O. S. 147 ; 6 W. R. 547. 

1452. .] — The master of a Danish 

vessel being, without funds or credit at Hamburg, 
in order to obtain necessaries to enable his vessel 
to proceed on a voyage to Africa & back t< Ix)ndon, 
obtained a loan on the security of instruments by 
which he pledged his vessel & bound himself for 
the repayment of the sum advanced within six 
days after the arrival of the vessel in London. 
No stipulation was made for interest of any kind. 

In an action of bottomry instituted against the 
vessel : — Held : the instruments were valid bot- 
tomry bonds, & the holders were entitled to pay- 
ment out of the proceeds of the vessel of the sum 
advanced together with 4 per cent, interest from 
the time when the bonds became due. — T he 
Cecilie (1879), 4 P. D. 210; 40 L. T. 200; 4 
Asp. M. L. C. 78. 

AnnotaHon .---iionMd. The Haabet, [1899] P. 295. 

1453. From when Interest payable — Time when 
bond due.] — The Cognac, No. 1430, ante. 

1454. .] — ^A bottomry bond on ship, 

freight, & cargo provided for payment of a bot- 
tomry loan, together with interest at 8 per cent., 
at or before the expiration of five days after the 
arrival of the ship at her port of discharge. The 
bond further provided that an additional premium 
of 10 per cent, on the loan should become payable 
if default was made in payment. The ship having 
arrived at her port of discharge, default was made 
in payment of the bond, & a suit was instituted 
by the bondholder against ship, freight, & cargo, 
to recover the amount of the loan & interest, & 
the additional premium of 10 per cent. : — Held : 
the additional jjremium of 10 per cent, could not 
be enforced against the cargo, but the bondholder 
was entitled to interest at 4 per cent, from the date 
when the bond became payable until payment. — 
The Sophia Cook (1878), 4 P. D. 30 ; 49 L. J. P. 
16. 

1455. .] — The Cecilce, No. 1462, ante. 

1456. Bondholder having no agent In this 
country — ^Power of attorney authorising receipt of 
principal — ^Necessity lor.] — where the legal holders 
of an overdue bond of bottomry are resident 

PART IV. SECT. 8, SUB*SECT. 12. — A. Ill,, Creighton v. 

p. Bond given in locdUty near b* T. 825. — CAN. 
residence of owMre.\—Tm Napoleon a. .] — The 


Navigation. 

abroad, & have no agent in this country, interest 
upon such bond will not be decreed prior to the 
arrival of a power of attorney authorising the 
receipt of the principal. — The New Brunswick 
(1839), 1 Wm. Rob. 28 ; 166 E. R. 484. 

Inclusion of maritime interest in bond — Neces- 
sity for.] — See Sect. 3, sub-scct. 7, G. (c), ante. 

E. Costs. 

1457. Bond upheld.] — ^The Huntclipf, No. 1390, 
ante. 

1458. Modification of amount.] — The 

Cognac, No. 1430, ante. 

1459. Conduct of holder suspicious — No 

order as to costs.] — The Ocean, No. 1196, ante. 

1460. Bond not upheld — No mala fides.] — ^T he 

Obeli A, No, 1369, ante. 

1461. Unnecessary bond — Costs against 

bondholder.] — The Roderick Dhu, No. 1276, ante. 

1462. Dispute as to fairness of charges — Costs of 
evidence respecting charges — Against party failing 
in proof.] — ^The IjAUREL, No. 1309, ante. 

1463. Arrest of ship before bond payable — Costs 
against bondholder.] — ^Whero the holders of a bot- 
tomry bond, on ship & freight payable seven days 
after the arrival of the ship, being apprehensive 
that her cargo would be discharged forthwith, & 
their security diminished, instituted, a bottomry 
suit, after the arrival of the ship & before the 
expiration of the seventh day, & arrested the ship, 
the ct. on the application of the owners of the 
ship, who had paid the amount of the bond & 
interest into ct., condemned pltfs. in costs. — 
The Eudora (1879), 4 P. 1). 208 ; sub nom. The 
Endora, 48 L. T. P. 32 ; 40 L. T. 166 ; 4 Asp. 
M. L. C. 78. 

Bond as collateral security for bill of exchange.] — 

See No. 1349, ante. 


Sub-sect. 12. — ^Avoidance op Bottomry 
Bonds. 

A. Grounds for Avoidance. 

1464. General rule.] — When once the ct. has 
pronounced for the validity of a bond, whether it 
be done by the consent, or against the wiU, & in 
opposition to the wishes, of the party who defends 
it, in that case the validity of the bond is finally 
& completely determined, so far as this ct. is 
concerned, & unless that judgment be appealed 
from, the ct. must consider it as a valid bond. 
But when the ct. pronounces for the validity of a 
bond, it gives no opinion as to the amount due 
under it. It is one of the most convenient & 
beneficial practices wliich this ct. can uphold, to 
pronounce for the validity of a bond by consent, 
& refer the amount to the re^strar & merchants. 
It is obviously so to all parties who seek justice, 
because the party proceeding gets, in the first 
instance, the realisation of his security, whether 
it be tJUe ship, cargo, or freight, or whether it be a 
remedy against the bail, & no man ought to seek 
to recover more than that which is justly duetto 
him. It is beneficial to the other party, namely, 
the persons who have to pay the bond, because 
they have as good a mode of ascertaining the real 
amount of the expenditure as is possible to be 
afforded in any other way. I apprehend that a 
reference to the registrar & merchants is as little 
expensive & as cert^ in its results as any reference 
can be out of ct. to any number of merchants 

Marmaud (1861), 3 3 L. T. 825.—IR. 

r. Premium excessive.] — The Bon 
Marietta (1861). Accord (1861), 4 L. T. 28. — IR. 
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selected in any manner whatsoever. ... A refer- 
ence being maide to the registrar & merchants, the 
ct., unless it is called upon by one party or the 
other, never interferes until the report is made ; 
but it is alwaye ready to interfere if the interests 
of justice require it. It is always ready to allow 
more time to the one side or to the other ; to the 
one, to establish the demand if it be just ; to the 
other, to show it is unjust, if, in the opinion of the 
ct., a sufficient opportunity has not been afforded 
to the parties of obtaining justice. ... He who 
claims imder a bond pronounced valid, must show 
what he has expended, what he is entitled to under 
the bond, whatever be its nominal amount. Upon 
him is the onus prohandit as he is pltf., as it is upon 
every person who is to establish an afTlrmative ; 
Sc he has every advantage. He ought to keep 
regular accounts & re^lar receipts, & to produce 
those accounts ; and if they are fair & just, he is 
entitled to all his expenses attending the estab- 
lishing the accounts, and to interest. Bond- 
holders have no right to complain in this ct. that 
they have not ample, full & complete justice, . . . 

\^en British ships, or any other ships, coming 
into a British port, may happen to meet with the 
misfortune of being stranded, & require repairs, 
in any part of the world whatsoever, if bottomry 
bonds are taken to an exorbitant extent, & they 
are put into suit in this ct., I will, on behalf of 
British merchants, as well as foreign owners, 
take care to prevent, to the utmost extent of my 
power, a repetition of any such disgraceful pro- 
ceedings as have taken place in this cause (Dr. 
Lusiungton). — The Catherine (18471, 3 Wm. 
Rob. 1 ; 5 Notes of Cases, 398 ; 10 L. T. O. S. 
35; llJur. 739; 160 E. R. 803. 

1465. Fraud.] — ^The Tartar, No . 1236, ante. 

1466. .] — The Cognac, No. 1436, ante. 

1467. Necessity for clear proof.] — The 

Vibiua, No. 1283, ante. 

1468. Extent of repairs exceeding necessity 

— Intention to Improve class of ship.] — The 

PONTIDA, No. 1387, ante. 

1469. Fraud not proved — Whether court 

may direct inquiries — For ascertainment of amount 
properly due under bond.] — If a bill makes a 
case of actual fraud, &, at the hearing, the fraud 
is disproved or not established, the ct. will not 
in general allow the bill to be used for any 
secondary or inferior kind of relief to which pltf. 
might otherwise have been entitled, but will 
dismiss it at once. 

But where a bill sought to set aside a bottomry 
bond, as having been concocted in a fraudulent 
conspiracy between the captain of the ship & the 
obligee, though the fraud was disproved at the 
hearing, the ct., at the request of deft,, directed 
the usual inquiries, for the purpose of ascertaining 
how much of the sum secured by the bond was a 
proper subject of bottomry. 

Semble : a bottomry bond given by the captain 
of a ship at a foreign port is not necessarily void, 
because there was time during the ship’s stay at 
such port for the captain to have written home to 
his employers & to have received an answer : but, 
at all events, if the omission of the captain, under 
such circumstances, to communicate with his 
employers is intended to be relied on as invalidating 
the bond, it ought to be specifically charged in the 
bill, otherwise, although it appear in evidence, it 
will not be regarded. — Qlascott v. Lang (1847), 2 


Ph. 310 ; 16 L. J. Ch. 429 ; 9 L. T. 0. S. 490 ; 11 
Jur.642 ; 41 B. R. 962. 


dnnoiaiiona .‘—Betti. The Royal Arch (1867), Sw, 269 ; 
The Sultan (1859), Sw. 504 ; The Bonita (1861), 80 
h. J. P. M. k A. 145 ; The Olivier (1862), Lush. 484 ; 
Duranty v. Hart (1863), 2 Moo. P. C. C. N. S. 289. Mentd. 
Arohbold v. Charitable Bequests for Ireland Comrs. (1849), 
2 H. L. CJas. 440 ; Price tJ. Berringrton (1861), 3 Mac. & O. 
486 ; Barnard v. Hunter (1856), 5 W. K. 92. 


1470. Conduct of third party.]— The Zodiac, 
No. 1240, ante. 

1471. Collusion.]— The Cognac, No. 1436, anie. 

1472. Giving bill of exchange with bond.]— 

The St. Catherine, No. 1495, poet. 

1473. .] — The Emancipation, No. 1492, 

post. 

1474. Duress.] — (1) A bottomry bond executed 
by the master whilst under arrest at the suit of the 
bondholder upheld. In order to render a bond so 
executed inv^id, it must be shown that the whole 
of the transaction was compulsorily forced upon 
the master. 

(2) The ct. may pronounce a bond to be good in 
part & bad in part (Dr. Lusiungton). 

(3) Possessing this jurisdiction [consideration 
whether rate of premium is fair & reasonable], 
it woidd be inconsistent with equity, & this ct. 
sits as a ct. of law & equity, that the ct. should 
decline to interpose its authority to reduce the 
premium when the rate of interest is excessive 
(Dr. Lushington). — The Heart of Oak (1841), 
1 Wm. Rob. 204 ; 3 L. T. 559 ; 4 L. T. 28, 92 ; 
168 E. R. 549. 

1475. Excessive commissions.] — ^The Roderick 
Dhu, No. 1276, anU. 

1473, ,] — ^The Laurel, No. 1309, ante. 

1477. lUegal discharge of master.]— The Janet 
Wilson (1857), 3 L. T. 682 ; subsequent proceedingSf 
Sw. 261. 

1478. Illegal appointment of master.]— The 

Janet Wilson (1857), 3 L. T. 682 ; suhsegueni 
proceedingsy Sw. 261. 

1479. Bond given before actual advance of 
money.] — The Royal Arch, No. 1230, ante. 

1480. Agreement for purchase of ship — By bond- 
holder.] — ^Thb Helgoland, No. 1432, ante. 

Fadlure to observe essentials.] — See Sect. 3, 
sub-sect. 7, ante. 


B. Partial Avoidance. 


1481. Whether bond may be good In part.]— 

The Augusta, No. 1297, ante. 

1432, .] — ^TiTE Tartar, No. 1235, anie. 

1433, ,] — ^The Nelson, No. 1362, ante. 

1434, ,] — The Heart op Oak, No. 1474, 


anie. 

1485. - 

George, No. 1252, ante. 


1486. 

1487, 

^ .too 


I— Smith v. Gould, The Prince 


J — ^The Hebe, No. 1195, arde. 

1 — ^The Ocean, No. 1196, anie. 

' ITT . 


Grapbshot, No. 1374, anie. 

1439, Smith v. Bank of New South 

Wales, The Staffordshire, No. 1506, post. 


Sub-sect. 13 .— Bonds Given with Bills op 
Exchange. 

1490. Bond taken as collateral security lor bill.] — 

The Tartar, No, 1235, ante. 


PART IV. SECT. 8, SUB-SECT. tS. 

1490 1. Bond taken, as coUaieral se- 
curtty for Wfl,]— Aparty having taken 

J.— VOL. XLI. 


a bill of exchange for a sum advanced 
for repair of a vessel In a foreign port, & 
thereafter taken a bond of bottomry 
in further security, of the same sum ; — 


HM : the bond was null, & the party 
was entitled to recover on the bill. — 
Sword e. Howdbk (1826), 4 Sh. (Ct. of 
Sess.) 767.— SOOT. 


U 
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Shipping and Navigation. 


Sect. 3. — AuOuirity io hypothecaie ship and freight: 

Sub-sects. 13 <£r 14.3 

1491. .] — by his agent, advanced a 

considerable sum for the use of deft., in supplying 
his shin at Sierra Leone, the agent taking the cap- 
tain*s bills of exchange on deft, for the amount ; 
& subsequently, immediately before the sailing of 
the ship on her home voyage, the agent took a 
bottomry bond from the capt^. The vessel being 
lost, & deft, having refused to pay the amount of 
the bills of exchange, on the s^und that the money 
was advanced on the secunty of the ship, upon 
action brought, the jury found ttiat the bond was 
not taken in full discharge & satisfaction of the 
debt, but as additional collateral security, & 
consequently that deft, was liable to pay. The 
ct. refused to distiu*b the verdict. — ^Weston v, 
Foster (1836), 2 Bing. N. C. 693 ; 2 Hodg. 69, 
63 ; 3 Scott, 155 ; 5 L. J. C. P. 242 ; 132 E. R. 
267. 

1492. ,] — (1) Bonds of bottomry must be ! 

construed by the tenor of their contents alone. 

(2) It is essential for the validity of such bonds 
that a maritime risk should be directly or indirectly 
expre^ed, either in immediate terms, or by neces- 
saiy inference from the contents of the bond 
Itself. 


(3) A bond of bottomry is not invalidated by the 
c^cumstance of its being given as a security for 
bills of exchange drawn upon the owner. 

(4) Not necessary for the validity ». f a bond of 
bottomry that it should carry maritime interest. 

(6) The fact, however, that only an ordinary 
rate of interest is demanded is a material circum- 
stance in co^idering the character of the instru- 
ment under litigation. — The Emancipation (1840), 
1 Wm. Rob. 124 ; 166 E. R. 519. 

AwwMvom .—As to (1) Md. The James W. ElweU, [1921] 

P. 351. Stalnhank v. Fennlng (1851), 11 

9;o®* 5,1* Statahank v. Shepherd (1853), 13 C. B. 

418 ; The Haabet, [1899] P. 295. As to (3) Re!d. Stain- 

bank r. Shepherd (1853), 13 C. B. 418 

1493. .] — Stainbank v. Shepard, No. 1349, 

ante. 

1494. .] — Smith v. Bank op New South 

Wales, The Staffordshire, No. 1506, post 

1495. Bill taken as collateral security for bond — 
Whether vitiating bond.] — (1) A bottomry bond, 
dated Nov. 26, just before the vessel sailed, given 
at Miramichi, with 20 per cent, interest, to con- 
signees of charterers, they having been directed by 
the charterers to “ value upon the owner ” for 
a reimbursement of other than trivial payments, 
sustaaned ; it being held that the bond was 
onginally contemplated, that bills of exchange 
did not affect it, & that the owner’s bkpey. was 
not known at the date of the bond. 

I am not prepared to say, that even if the bkpey. 
had been known , . . that would take away the 
effect of a bottomry bond given by a master in' a 
foreign port, when the merchant who had made 
advices on the credit of the ship might perhaps 
det^n her till he was repaid & his lien disemarged. 
A^ignees are in no better situation in opposing 
a bond of this nature, than owners, if there were 
no bkpey. (Sir John Nicholl). 

(2) Bills^ of exchange serve as a collateral 
^curity ; it is a common practice to take them, & 
have been often hold not to vitiate a bottomry 
bond. . , . When a transaction is so conducted in 
a distant part of the world, & no advantage taken 
of distress, it is highly for the interests of com- 
merce to sustain the credit of these bonds. The 


foreign lender is entitled to the best security (Sm 
John Nicholl). — ^Thb St. Catherine (1835)^, 3 
Hag. Adm. 250 ; 1 Notes of Oases, 602 ; 166 B. R. 
398. 

AnnotoHon : — As io (2) Retd. Stainbank v. Shepard (1853), 
13 C. B. 418, 

1496. •] — ^Thb North Star, No. 1296, 

ante. 

1497. .J—The Ariadne (1842), 1 Wm. Rob. 

411 ; 1 Notes of Cases, 494 ; 3 L. T. 659 ; 0 Jur. 

I 613 ; 166 E. R. 627. 

AnnoUAitms /—Befd. The Karnak (186^, L. R. 2 A. & E. 
889 ; The Staffordshire (1871), 23 L. T. 137. 

1498. Position of assignees of bond — Where 
owner not bankrupt.] — The St. Catherine, No. 
1496, ante, 

1499. Where owner bankrupt — Effect of 

knowledge of bankruptcy.]— The St. Catherine, 
No. 1496, ante, 

1500. Dishonour of bill— Enforceability of bond.] 

— The Ariadne (1842), 1 Wm. Rob. 411 ; 1 Notes 
of Cases, 494 ; 3 L. T. 659 ; 6 Jur. 613 ; 166 E.R. 
627. 

Annotations : — Refd. The Komak (1868), L. R. 2 A. & E. 
289 ; The Staffordshire (1871), 23 L. T. 137. 

1501. .] — Stainbank v, Shepard, 

No. 1349, ante, 

1502. What constitutes sufficient dis- 

honour.] — Smith v. Bank op New South Wales, 
The Staffordshire, No. 1506, post. 

1503. Effect of acceptance of bill — Double 
remedy of creditor.] — Stainbank v. Shepard, 
No. 1349, ante. 

1504. Whether creditor has direct remedy 

on bond — Against owner & ship.] — Stainbank v, 
Shepard, No. 1349, ante. 


Sub-sect. 14. — Hypothecation op Freight. 

1505. What freight may be hypothecated — Sub- 
freight.] — (1) Freight, earned from sub-shippers of 
goods by permission of the charterers of the whole 
ship, is liable, as against them, in payment of a 
bottomry bond given at the port of the charterers, 
for advances subsequently to the charterparty. 

(2) Of two bottomry bonds, the latter has a 
priority. — The Eliza (1833), 3 Hag. Adm. 87 ; 166 
E. R. 338. 

1506. Freight to be earned before bond 

becomes due.] — (1) A bottomry bond on a ship 
& freight was given by the master for repairs of 
the ship, already subject to a mtge., with an 
agreement bv the bondholder, the ship’s agent, 
that if a bill of exchange drawn by the master 
upon the mtgee. should be duly honoured, the 
bond should not be enforced. The drawee died 
before the bill was presented, & neither adminis- 
tration nor probate of his had been taken 
out, when the holder of the bill, in imorance of 
the death of the drawee, presented the bill for 
acceptance ; — Held : it was not necessary, in 
order to entitle the bondholder to enforce the 
bottomry bond, that there should have beem such 
a dishonour of the bill as might have been neces- 
sary to give a right of action against a drawee 
or indorsee of the bill, & it was sufficient that 
what was the reasonable course for the puroose 
of getting the bill accepted & paid should nave 
been taken, which, having regard to the circum- 
stances of the case, appeared to the Judicial 
Committee to be establiimed ; & the bond held 
good. 


for bot^,] — Altboagh a bott 
transaction cannot be bas^ 
peraonal security, bills of excl 


may be given in addition to the bond. 
—The Staptordshirb (1871), 26 
L. T. 187.— IR. 

1500 1. Dishonour of hUh—Dnforet- 


oMlUv of OooHBANB v. Gilki- 

BON (1854), 16 Dnnl. (OU of Sees.) 648 ; 
26 So. Jur. 261.— SOOT. 
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(2) The bond on the ship & freight waa made 
absolute on the arrival of the ship at Callao, but 
the bond also hypothecated the freight to be 
earned by the ship from that place to any other 
port or ports : — Held : the bond was good pro 
ianto as to the ship, but void with respect to the 
subsequent freight earned in the voyage from 
Callao to England. 

(3) A bottomry bond can only hypothecate 
something which is in danger of perishing by 
maritime risk during the time that the bond is 
running & therefore cannot validly pledge freight 
to be earned on a voy^e after that maritime 
risk is ended & the bond is forfeited. 

An ordinary bottomry bond . . . only pledges 
the ship, & sometimes the cargo Sc the freight to 
be earned on the voyage which is to be accom- 
plished before the bottomry bond becomes pay- 
able ; & their Lordships have not been referred 
to any case in which freight to be earned on a 
subsequent voyage has been included in a bottomry 
bond (Meixtsh, L.J.). 

(4) A bottomry bond is not invalid merely 
because the advance secured by the bond is made 
by agents of the ship, provided that they could 
not be expected to advance on the personsd credit 
of the owners, & gave the master an opportunity 
pf obtaining an advance on the owners’ personal 
credit elsewhere by refusing such an advance. — 
Smith v. Bank of New South Wauss, The 
Staffordshire (1872), L. K. 4 P. C. 194 ; 8 
Moo. P. C. 0. N. S. 443 ; 41 L. J. Adm. 49 ; 27 
L. T. 46 ; 20 W. K. 657 ; 1 Asp. M. L. C. 305, P. 0. 
Annntations : — As to (1) Consd. The Onward (1873). L. R. 

4 A. & E. 38. Reid. Barber r. Mackrell (1892), 67 L. T. 

108. OenerallVt Ref d. Louisiana Oitlzen *8 Bank Wende- 

lin (1886), 2 T. L. R. 240 ; The Dictator, [18921 P. 304 ; 

The St. George, [19261 P. 217. 

1507. Freight to be earned after bond 

becomes due.] — Smith v. Bank of New South 
Wales, The Staffordshhie, No. 1500, ante, 

1508. Advance of freight before bond given — 
Advance made bond flde.] — Wherever freight has 
been bond fid£ advanced anterior to a bottomry 
bond, the bond does not attach to that freight. 

When a bottomiy bond is granted on ship, 
freight, & cargo, the bond can only attach upon 
that which properly comes under the name of one 
or the other ; it cannot affect anything bond fide 
done before with reference to the freight, though 
it might be a very erroneous proceeding on the 
part of a master not to inform the lender of the 
money on bottomry that the freight had been 
actually paid, for such might be the case, though 
it might savour of fraud to keep back such a circum- 
stance, yet even that would not affect a case of this 
description coming before this ct. . . . wherever 
freight has been bond fide advanced anterior to the 
period when a bottomry bond is taken, the, bond 
does not attach on that freight (Dr. Lushington). 
—The John (1849), 3 Wm. Bob. 170 ; 7 Notes 
of Cases, 61 ; 3 L. T. 824 ; 13 Jur. 764. 

^nnotofign .---Refd. Droege v. Suart, The Kamak (1869), 

u. R. 2 P. O. 505. 

1509. Right of obligee of bond to freight.] — 

The extent of the authority conferred on the 
m^ter of a vessel to bind the owners either of the 
ship or cargo, is derived from, & governed by, the 
^ & the existence of the necessity 

which the maritime law requires to validate the 
hypothecation of the ship & cargo by bottomry, 
IS to be ascertained by evidence in the usual 
manner. The meaning of the term “ necessity,” 
in respect of hypothecation by the master, being 
anmogous to its meaning in other parts of the law. 
TT “®®ter of a vessel, chartered from Galveston, 
U.8., to Liverpool, received before pailiTig from 


the charterer various sums in part payment of the 
freight, & after taking on board a cargo, sailed for 
the port of destination. The vessel, having in 
the prosecution of her voyage met with bad 
weather, Sc suffered damage, put into Bermuda, 
where the master incurr^ heavy expenses for 
repairs Sc supplies. The repairs were executed. Sc 
the supplies furnished, without any promise of 
a bottomry bond ; but the law of Bermuda giving 
a right of arrest of the ship to the creditors for the 
repairs & supplies, the master, to complete the 
voyage, having written to the agent of the owners, 
of the ship, & of the cargo, & not receiving any 
answer within the time an answer might have 
been returned, raised the funds necessary for the 
payment for such supplies on bottomry, of the 
ship, cargo. Sc freight. On a suit brought by the 
assignees of the bond, the owners of the ship 
not opposing, the ct. below pronounced for the 
validity of the bond, so far as it regarded the ship, 
cargo, & freight. Sc the ship was thereupon sold, 
but produced a sum far less than sufficient to cover 
the sum due on the bond. The consignees of the 
cargo, who were also entitled to the freight, claimed 
to retfun in their hands the amount of freight, with 
interest Sc insurance, advanced by them in part 
payment before the commencement of the voyage. 
Sc paid the freight, short of that amount, into ct. 
The ct. below disallowed this abatement, & ordered 
the whole freight to be paid into ct. On appeal : — 
Held: (1) in the circumstances, the master was 
warranted in resorting to a bottomry bond, & 
the necessity of the case warranted the hypotheca- 
tion of the cargo as well as the ship Sc freight, 
but (2 ) as the latter was, by the agreement between 
the charterer & the master, in part paid in advance, 
the retention of the amount of such prepayment 
by the consignees of the cargo, upheld, as the 
master by hypothecating the chartered freight 
could give no r^ght to more freight than the owner 
had a right to demand from the charterer. — 
Droege v. Suart, The Karnak (1869), L. R. 2 
P. C. 505 ; 6 Moo. P. 0. 0. N. S. 136 ; 38 L. J. 
Adm. 57 ; 21 L. T. 159 ; 3 Mar. L. 0. 276 ; 16 
E. B. 677, P. C. 

Annotations : — As to (1) Reid. The Empire of Peace (1869), 
39 L. J. Adm. 12 ; The Staffordshire (1871), 25 L. T. 
137 : The Ida (1872). L. R. 3 A. & E. 642 ; Miedbrodt 
t>. Bitzsimon, The Energde (1875), 32 L. T. 679 ; The 
Dora Forster, [1900] P. 241 ; The St. George, [1926] 
P, 217. OfnerallVt Reid. Currio r. Bombay Native Insce. 
(1869), L. R. 3 P. C. 72. 

1510. Computation of freight payable by 

charterers — What may be deducted — Insmance 
premiums.] — The charterer may deduct from the 
freight payable to a bondholder the premium for 
insurance of part of the freight advanced accord- 
ing to stipulations in the charteiparty before the 
bond was granted. — The Catherijte (1857), Sw. 
263 ; 3 L. T. 154. 

1511. Value of goods sold during 

voyage.] — ^T he Salacia, No. 1513, post. 

1512. .] — ^Where the master 

of a ship, which is carrying goods under a charter 
making the freight payable on delivery at the port 
of destination, sells some of the goods at an 
intermediate port for repairs of the ship, the 
char^rer is at liberty to treat the amount reidised 
as a loan, Sc to receive it from the shipowner, Sc 
in that case there is no implied contract to pay 
freight pro rata up to the port of sale. — ^Hopper v, 
Burnbss (1876), 1 C. P. D. 137 ; 45 L. J. Q. B. 
377 ; 34 L. T. 628 ; 24 W. B. 612 ; 3 Asp. M. L. 0. 
149. 

Annotations: — Fdld* Castel & Latta v, Treokmaa (1884), 
esab. Sc £1. 276. Oonid. St, Enoch Shipping Co. v. Ph 08 - 
phate Mining Co., [1916] 2 E. B. dSirReld. Hill v. 
Wilson (1879), 4 a P. D. 329. 

U 2 
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Shipping and Navigation. 


Sed. 3 . — AMiorily to hypothecate ship and freight : 
Svb-eect. Seda, 4, 5 <fe 6 : Sub-sect 1.] 

1618. Authorised advances.] — 

A ship was chartered to go to a port of loading, 
there to load & return ; freight payable, as per 
fate* On the voyage out, the master hypothecated 
the ship & the cargo to be shipped, the freight 
as ^r charter. Subsequently, at the port of 
loading, advances for ship’s expenses were made 
to the master by the charterers’ agent, with notice 
of the bond ; & on the voyage home the master 
sold part of the charterers’ goods to pay other 
expenses of the ship. In computing the amount 
of freight to be paid into ct. by the charterers, to 
answer the bond: — Held: (1) the charterers 
might deduct advances made abroad by their 
agent according to the charter, &> by the charter 
to be deducted on settlement of the freight ; 
(2) they should not be required to pay the sum 
which would have been payable as freight upon 
the goods sold, had the goods arrived ; (3) the 
charterers should not deduct from the freight, as 
per ialCy advances by their agent, which were not 
authorised by the charter to be made & deducted ; 
(4) they should not deduct the value of their goods 
sold by the master. — The Salacia (1862), Lush. 
678 ; I ^ew Rep. 194 ; 32 L. J. P. M. & A. 43 ; 
8 L. T. 91 ; 1 Mar. L. C. 322 ; 167 E. B. 263. 
Annotationa : — Aa to (4) Reid. The Norway (1864), Brown. 
liXiPh. 377. Generally t field. The Gem of the Nith 

(1863), Brown. & Lush. 72 ; The Kaimak (1868), L. B. 2 

A. & £. 289. 

1614. Unauthorised advances.] — 

The Salacia, No. 1513, ay\te. 

1516. Sum payable as freight If 

goods had arrived unsold.] — The Salacia, No. 
1613, ante. 

1616. Right of bond holder to full freight — On 
delivery of cargo — Whether cargo owner entitled to 
reference.] — ^The holder of a bottomry bond on 
ship, freight & cargo is, upon the conclusion of 
proceedings by default against ship & freight, 
entitled as of course to have the full freight due 
upon delivery of the cargo paid to him, to satisfy 
the sum secured by the bond with costs ; & the 
owner of the cargo who has paid the freight into 
ct. is not entitled to a reference of the amount duo 
on the bond, notwithstanding that before the 
execution of the bond part of his cargo was sold 
by the master, & the. proceeds applied to ship’s 
expenses. — The Gem of the Nith (1863), Brown. 
& Lush. 72 ; 167 E. R. 304. 


Sect. 4.-~AUTHORITy TO HYPOTHECATE 
CARGO. 

See Part VII., Sect. 6, sub-sect. 5, B., post. 


Sect. 5.-~AUTHORnY TO JETTISON. 

See 1894 Act, ss. 446, 448. 

1517. When exercisable — Necessity.] — The 
Copenhagen, No. 1140, ante, 

1618. Imminent danger.l—(l) Nothing 

can be better ^ttled than that the master has a 
light to exercise this power [jettisoning cargb], 
in case of imminent danger. He may sel^t what 
articles he pleases ; he may determine what 


quantity ; no proportion is limited ; a fourth, a 
moiety, three-fourths, nay, in cases of extreme 
necessity, when the lives of the crew cannot other- 
wise be saved, it never can be maintained that 
he might not throw the whole cargo overboard. 
The only obligation will be that the ship should 
contribute its average proportion (Sib William 
Scott). 

(2) The consideration which form is the rule of 
of law that applies to the hypothecation of a ship 
in all cases it is the prospect of benefit to the 
proprietor, that is the foundation of the authority 
of the master (Sir Wh^liam Scott). — The Gbati- 
tudine (1801), 3 Oh. Rob. 240 ; 166 E. B. 460. 


AnnoUdUma : — Aa to (1) Consd. Benson v, Dnnoan (1849), 
3 Exoh. 644 ; (lammell v. Sewell (1858), 3 H. dc N. 617. 
field. Hussey v. Christie (1807), 13 Ves. 694 ; Cannan v, 
Meabum (1823), 1 Blngr. 243 : La Oonstanoia (1846), 2 
Wm. Bob. 487 ; Hallett r. Wlgram (1860), 9 C, B. 680 ; 
The James Seddon (1866), L. B. 1 A. & E. 62 ; The St. 
George. [1926] P. 217, Aa to (2) Diitd. Freeman v. East 
India Co. (1822), 6 B. & Aid. 617. Consd. The Jonathan 
Goodhue (1858), Sw. 355. Apld. The Kamak (1868), 
L. B. 2 A. & E. 289. field. Morris t>. Robinson (1824), 
5 Dow. & By. K. B. 34 ; VUerboom v. Chapman (1844), 
13 M. & W. 230 ; The OHvlep (1862). Lush. 484 ; Duranty 
a. Hart (1863), 2 Moo. P. C. C. N. S. 289 : The Onward 

S , L. B. 4 A. & E. 38. Generally, field. Idle r. Boyal 
msre Assce. (1819), 3 Moore, C. P. 115 ; Uobertson 
r. aarke (1824), 1 Bing. 445 ; The Gogmac (1832), 2 Hag. 
Adm. 377 ; Bayne v. Benedict (1841), 6 Jur. 1176; 
The Lord Cochrane (1844), 2 Wm. Rob. 320 ; La Con* 
stancla (1845), 2 Wm. Rob. 404 ; The Osmanll (1850), 
3 Wm. Rob. i98 ; Wilkinson r. Wilson, The Bonaparte 
(1853). 8 Moo. P. C. C. 459 ; Gibbs v, Groy, Grey v. Gibbs 
(1857), 2 H. & N. 22 ; The Priscilla (1859), Lush. 1 ; 
The Soblomsten (1860), L. B. 1 A. & E. 293 ; The Lizzie 
(1868), L. H. 2 A. & E. 254 ; Notafa t). Henderson (1870), 
L. It. 5 g. B. 346 ; The Patria (1871), L. H. 3 A. & K. 
436 ; Gunn v. Roberts (1874), 43 L. J. C. P. 233 ; Met- 
enUo r. Britannia Ironworks Co, (1870), 1 g. B. 1). 613 ; 
The Gaetano & Maria (1882), 7 P. D. 137 ; The Pontida 
(1884), 9 P. D. 102. 


1619. Panic.] — If the master exercises a 

power which circumstances might justify, so that 
it is within the general scope of liis functions, & it 
turns out that tiie facts do not warrant to exercise 


in the particular instance, as, for instence, if he 
unnecessarily throw goods overboard in a panic, 
or sell goods without justifying need, the owners 
are held liable for his acts (Willes, J.). — Notaba 
V. Henderson (1872), L. R. 7 C^. B. 225 ; 41 
L. J. Q. B. 158 ; 26 T. 442 ; 20 W. R. 442 ; 
1 Asp. M. L. C. 278, Exch. 


Annotationa: — afield. The Argos, Gaudet v. Brown (187;D. 
L. R. 6 P. C. 155 ; Tho Kathleen (1874), L. R. 4 A. & E. 
269; Hlngstnn v. Wendt (1876), 1 Q. B. D. 367 ; Met- 
calfe V. Britannia Ironworks Co. (1876), 1 Q. B. D. 613 ; 
Prehn v. Bailey (1881), 45 L. T. 399 ; lloy^ Mall Steam 
Packet Co. v. English Bank of Bio do Janeiro (1887), 
19 Q. B. D. 362 : Rose v. Bonk of Australasia. ri894] 
A. O. 687 ; Nobel’s Explosives Co. v. Jenkins, [1896] 2 
g. B. 320 ; The Savona, [1900] P. 252 ; The Torbryan. 
[1903] P. 35 ; Hansen v. Duno(1906). 22 T. L. R. 458 ; 
Anglo-Northem Trading Co. r. Emlyn Jones & Willtos, 
[1917] 2 K. B. 78 ; Brandt v. Liverpool, BrazU & JO^er 
Plate Steam Navigation Co., [1924] 1 K. B. 675. Mentd. 
G. N. By. V. Swaffleld (1871), L. B. 9 Exch. 132 ; Cold- 
man V. Hill, [1910] 1 K. B. 443. 


1520. Powers of master — Selection of articles.]— 
The Gratitudine, No. 1518, ante. 

1621. Determination of quantity.] — The 

Gratitudine, No. 1518, ante. 

1622. What proportion may be Jettlscflied.] — 
The Gratitudine, No. 1618, ante. 

1628. Liability of shipowner — Jettison from 
barge.] — Bird v. Astcock (1614), 2 Bulst. 280 ; 
80 B. R. 1122. „ ^ 

1624. .] — ^Harvey v. Thompson (1837), 7 

L. T. 442. , 

Rteht of owners to average contribution.]— 
See Bart VII., Sect. 14, sub-sect. 2, 0., post. 


-■PART IV. SECT. 6. 

t« LiabUUv of master .) — ^The master 
of a ship who has signed the usual 


hill of lading. Is not liable for a 
loss by the jettison of goods which 
have been ladra on deck with the 
knowledge & consent of the shipper & 


consignee. — Johnston & Kate j’* 
Orame (1841), 4 N. B. R. (2 Korr) .lil- 
—CAN. 
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Sbct. 6.— authority TO SELL SHIP. 

Sub-sect. 1. — In Genbrai,. 

1525. General rule.] — Tbemenhere v. Tbbsil- 
lian (1672), 1 Sid. 463 ; 3 Keb. 91 ; 82 B. R. 1213. 
AnnotatUms : — Confd. Hayman v, Molton (1803)» 5 Esp. 

65 : Cannau v, Meaburn (1823), 1 Bing. 243 ; The Sogreno 
(otherwise The Eliza Cornish) (1853), 1 Eoc. & Aa, 36. 
Befd. Irtl© V, Royal Exchange Assco. (1819), 3 Moore, C. P. 
115. Mentd. Carpenter v. Thornton (1819), 3 B. & Aid. 52. 

1526. .] — ^The Vice-Admlty. Cts. abroad 

have no authority, upon the mere petition of the 
captain of a ship bound on a foreign voyage, to 
decree the sale of such ship, reported upon survey 
not to be seaworthy, or repairable so as to carry 
the cargo, to its place of destination, but at an 
expense exceeding the value of the ship when 
repaired. Nor does it appear that the master has 
any original authority to sell the ship under such 
circumstances, & to put an end to the adventure 
by such discretionary act of his own, when he 
might in fact have repaired the ship & continued 
the voyage. But supposing ho has such authority 
exercised bond fide in a case of necessity, still the 
vessel subsisting as such, &; capable of being used 
for the purposes of navigation, & so used in fact 
after some repair on the spot, can only be conveyed 
by the captain in the foirn prescribed by the 
Register Acts ; & the requisites of those Acts not 
having been complied with, the sale in question 
was held to transfer no property to the vendee. — 
Reid v. Darby (1808), 10 East, 143 ; 103 E. R. 
730. 

Annotations ; — Distd. Idle v. Royal Exchango A«wc 0 . (1819), 
3 Moore, C. P. 115. Consd. Freeman v. East India Co. 
(1822), 5 B, Si, Aid. 617 ; Morris v, Robinson (1821), 3 
B. & C. 196 ; Hunter v. Parker (1840), 7 M. & W. 322 ; 
The Segrodo (otherwise The Eliza Cornish) (1853), 1 

Eco. & Ad. 36. Refd. Hunter v. Prinsep (1808), 10 East, 
378 ; Thompson r. Leake (1815), 1 Madd. 39; Cannau 
V. Meabum (1823), 1 Bing. 243 ; Robertson v, Clarke 
(1824), 1 Bing. 445 ; The Cathatlna (formerly The Crox- 
dale) (1851), 17 L. T. O. S. 43. 

1527. .] — The Glasgow (otherwise The 

Ya Macraw), No. 1514, post, 

1528. -- — -.] — (1) The validity of the sale of a 
British ship in a foreipi port is determined by the 
law usually enforced in the Ct. of Admlty., unless 
the foreign law be specially pleaded. 

(2) The master of a British ship, except under 
urgent necessity, is not entitled to sell without 
the authority of the owner ; &; the proof of such 
necessity lies upon the purchaser. 

(3) A master before selling the ship is bound, if 
practicable, to communicate with his owner ; &, 
semble, if he sells without such communication, the 
sale is invalid, 

(4) It is the duty of the master of a British ship 
before selling her in a foreign port to consult the 

Consular Officer there resident, the opinion 
of the Consul being much considered by the ct. in 
determining the validity of the sale, 

(5) The order of a foreign commercial ct. for the 

^le of a British ship within twenty-four liours of 
the application by the master, held not to be a 
judicial proceeding. — The Bonita, The Char- 
lotte (1861), Lush. 262 ; 30 L. J. P. M. & A. 145 ; 
^ ^ C. 145 ; 167 E. R. 111. 

1529. Form of sale — Compliance with statutory 

Reid v. Darby, No. 1526, ante, 
1630. Action of trover by owner — Whether pur- 
Pload Hen.] — Hunter v, Parker, No. 

1579, post, 

0^ attorney to sell — Revocation — 
D^ree of grantor's insolvency In colonial court.] — 

iviK A attorney to sell a ship may be 

ubstantially revoked by parol ; & the attorney 
( ^ guilty of a bi*eacli of trust. 

;l of a power of attorney to sell 

amp sells fraudulently, or so aa to commit a 


breach of tru8t,^the fraud of the attorney vitiates 
the title of the purchaser, if the fraud was known 
to him, or could have been known by reasonable 
inquiry. Circumstances constituting fraudulent 
sale & circumstances putting purchaser on inquiry, 
considered. Semble j (3) a power of attorney to 
sell a ship given to the master, among other reasons, 
by way of security to cover his advances, does not 
justify him in selling against his owner’s consent, 
except in a case of necessity. (4) A power of 
attorney to sell a ship is not revoked by a decree 
of the grantor’s insolvency in a colonial possession, 
so as to invalidate a bond fide exercise of the power 
before notice of the insolvency. (5) A party claim- 
ing title to a ship wdll not be allowed to rely on 
two conflicting titles. 

(6) The sole of a ship by the master abroad 
wdthout the consent of the owner can only be 
justifled by proof of urgent necessity. Circum- 
stances showing such necessity considered. 

The master of a ship, without authority from 
the owner, but under stress of necessity sold her 
at S. to R. & transmitted the proceeds to the owmer. 
R. repaired the ship at S., & at W. appointed 8. 
to command her, & gave him a power of attorney 
authorising him to sell. S. sailed to ship to Europe, 
& ultimately, in spite of letters from R., advertised 
her for sale by auction in London, R. being then 
insolvent under a decree of Her Majesty’s Consular 
Ct. at 8., though 8. was unaw^are of that fact. 
Tlie advertised sale was prevented by the arrest 
of the ship at suit of M., her original owner. 
Messrs. Mo. & T. then took a bill of sale of the ship 
for £4,000 from 8., as attorney of R., & another 
bill of sale for £1,200 from M., the value of the ship 
being probably at least twice those amounts. 
Soon after the ship was arrested by the assignees 
of H. ; — Held : the sale at 8. was justified by the 
necessity of the case, & had legally divested the 
property from M., the original owner, vesting it 
in K., & under all the circumstances of the case, 
Messrs. Mo. & T. had no good title under the bill 
of sale from 8. as the attorney of R. 

(7) All the ingredients wliich may constitute 
necessity cannot be enumerated ; some may. The 
want of repairs, & the degree of want ; the possi- 
bility of procuring the repairs at the port where 
the sliip lies ; the expense of repairs ; the expense 
of remaining in port ; the want of funds or credit ; 
the impracticability of communicating with the 
owner ; these & other circumstances may, in com- 
bination, constitute the necessity the law requires 
(Dr. Lushington). 

(8) Whoever purchases under a title of this 
description must, to defend that title, be prepared 
to prove the necessity (Dr. Lushington). — ^The 
Margaret Mitchell (1858), Sw. 382 ; 7 L, T. 
803 ; 4 Jur. N. 8. 1193 ; 166 E. R. 1174. 

1532. By parol.]— T he Margaret 

Mitchell, No. 1531, ante, 

1533 . Effect of sale after revocation.] 

— The Margaret Mitchell, No. 1531, ante, 

1534. Bon& fide exercise of power — Before 

notice of grantor's insolvency — ^Whether sale 
avoided.] — The Margaret MiTCHEiAi, No, 1531, 
ante, 

1635. Fraudulent sale — What constitutes.]— 

The Margaret Mitchell, No. 1531, ante. 

1536. Whether purchaser's title avoided — 

Purchaser having notice of fraud.] — ^T he Mar- 

uARET Mitchell, No. 1531, ante. 

1537. Master falling to exercise authority— In 
proper case — Validity of sale by British Vice- 
Consul.] — ^T he Uniao Vencedora (otherwise 
The Gipsy), No. 1662, post, 

1538. Who may purchase — Survey of ship for 
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Sect, 6 . — Authority to sell ship : Sub-sects, 1 <& 2, 

A., B, <fc C.] 

purpose of sale.] — ^L apraik v, Burbows, The 
Australia, No. 1661, post, 

1589. Sale in foreign port — ^Duty to consult 
British Consul.] — The Bonita, The Charlotte, 
No. 1528, arde. 


Sub-sect. 2. — When Sale is Justifiable. 

A, In Qenerah 

See, generally. Insurance, Vol. XXIX., pp. 
261-263, 279, 280, Nos. 2107-2124, 2262. 

1540. Extreme necessity.] — Tremenhere v, 
Tresillian (1672), 1 Sid. 453 ; 3 Keb. 91 ; 82 
E. R. 1213. 

Annotations : — ^Refd. Ha 3 nnan v. Molton (1803), 6 Esp. 65 ; 

Idle V. Royal Exchange Afiaoe. (1819), 3 Moore, O. P. 

115 ; Cannan v, Meabum (1823), 1 243 : Segredo 

(ptberwliBe The Eliza Gomlab) u853). 1 Sk:o. & Ad. 36, 

Mentd. Carpenter v. Thornton (1819), 3 B. & Aid. 52. 

1541. .] — ^American ship restored on salvage 

to former owner, but without prejudice to the 
rights of a party claiming under an affected pur- 
chase from the master in Ireland. 

A sale of the vessel was made in Ireland, by the 
master, without the authority of his owners ; & 
it is contended that such a sale, being made under 
the pressure of necessity, will convey a valid title 
to the purchaser. But, in the first place, it must 
be shown that there was a necessity, & then it 
remains to be considered whether it ^ as such as 
by law would give the master a right to sell (Sir 
William Scott). — The Fanny & Elmira (1809), 
lEdw. 117; 165E, R. 1052. 

Annotations: — ^Befd. Cannan v. Meabum (1823), 1 Bing. 

243 ; Alcock v. Royal Exchange Aflsce. (1849), 13 Q. B. 

292 ; Kj^ht v. Faith (1850), 15 Q. B. 649. 

1542. .] — The Lord Cochrane, No. 1186, 

ante, 

1543. .] — The Segredo (otherwise The 

Eliza Cornish), No. 1557, post, 

1544 . ,] — The G, reached Savannah in 

Mar. 1855, laded a cargo of timber, & in Apr., 
before she cleared the mouth of the river, drove 
ashore in a hurricane ; she was got off ; discharged 
her cargo, & was surveyed ; extensive repairs 
were foimd necessary ; neither the owner who 
lived at Gloucester in England, nor the master had 
any credit, the ship was uninsured, & monej^ could 
not be raised on bottomry ; imder these circum- 
stances the master sold her without any express 
authority from the owner; she was repaired by 
the purchasers, sailed to Liverpool, & was arrested 
there at the suit of the former owners : — Held : 
under the circumstances, the sale was a valid one, 
& the ship was decreed to be restored with costs 
& demurrage ; but, in such cases, the burden of 
proof lies upon the purchaser, mdess the sale took 
place under the decree of a competent ct. 

Master generally no authority to sell the ship ; 
necessity only wiU justify it. — T he Glasckdw 
(OTHERWISE The Ya Maceaw) (1850), Sw. 145 ; 
28 L. T. O. S. 13 ; 2 Jur. N. S. 1147 ; 6 W. R. 10 ; 
166 E. R. 1065. 

1545. .] — The Margaret Mitchell, No. 

1531, arde, 

1546. .] — ^Thb Bonita, The Charlotte, 

No. 1528, arde, 

1547. Survey made on best information— 

& in good faith.] — In cases of extreme necessity, 
& where a ship having got aground, cannot, m 
the opinion of the persons competent to judge, be 
raised, the captain will sell her for the benefit 
of the owners ; but it can only be in cases of 
extreme necessity & the survey, e£c., must be made 
on the best information, & with the most pure 
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good faith. — Hayman v. Molton (1803), 5 Esp. 
65; 170 E. R. 739, N. 

Annotations : — Consd. Idle v. Royal Bxohaw Aasoe. (1819), 

3 Moore, C. P. 115. Reid. Knight e. Faith (1850), 15 

Q. B. 649 ; The Australia (1859), Sw. 480. 

1548. No alternative to sale.] — ^The master 

of a vessel has no power to sell her so as to affect 
the insmers, except under circumstances of 
stringent necessity ; such circumstances as, after 
Bu£6cient examination of her condition, after 
every exertion in his power, within the means at 
his disposal, to extricate her from peril or to raise 
funds for the repair, leave him no alternative but 
to sell her as she is.— Cobbquid Marine Insur- 
ance Co. V, Barteaux (1876), L. R. 6 P. C. 319 ; 
32 L. T. 610 ; 23 W. R. 892 ; 2 Asp. M. L. C. 536, 
P. C. 

Annotation : — Conid. Hall v. Jupo (1880), 49 L. J. Q. B. 721. 

1549. Power of attorney given to master — 
Security to cover advances.] — The Margaret 
Mitchell, No. 1631, arde. 

B, Whai Constitides Necessity, 

1550. Question of fact.] — The necessity which 
gives the master an imphed authority to sell his 
vessel abroad must be created by, & depend upon, 
the particular circumstances of each case. 

The vessel was at the Cape of Good Hope, & in 
need of extensive repairs. The master liad no 
credit, & the ship’s agents there had a claim of 
£300, against her, & threatened arrest. The master 
was unable to repair the ship, even temporarily, 
so as to bring her to England, & the necessaiy 
delay of three months to enable the master to 
conmumicate with the owner in England would 
have been prejudicial to the vessel. The master 
therefore sold her at the Cape : — Held : under the 
circumstances, an adequate necessity existed for 
the sale, & therefore the transfer was valid. — T he 
Victor (1866), 13 J.. T. 21 ; 2 Mar. L. C. 261. 

1561. Impossibility of continuing voyage — Ship 
run aground — Unable to be raised.] — Hayman v. 
Molton, No. 1517, ante, 

1552. Damage to ship — ^No prospect of com- 

pletion of voyage.] — Hunter v. Parker. No. 1679, 
post, 

1553. .] — Ireland v, Thomson, 

No. 1581, post, 

1564. Want of repair.] — The Margaret Mit- 
chell, No. 1531, ante. 

1665. Ship capable of repair.] — Reid v. 

Darby, No. 1626, ante, 

1566. .] — The Margaret Mitchell, 

No. 1531, ante. 

1567. Subsequent repair by purchaser.] 

— ^A ship, belonging to a British owner at Liver- 
pool, having been taken by alleged pirates, & re- 
captured by one of Her Majesty’s ships of war 
after her master had been killed, was placed in 
charge of a master of the Royal Navy to bring to 
Liverpool. Having suffered considerable damage, 
he put into the island of Fayal, & petitioned the 
director of the customs for an official sur^ ^ey. 
Three were made. The report was to the effect 
that the ship could be repaired for about £300. 
The master being dissatisfied, obtained a private 
survey, which resulted in a report that the ship 
was unseaworthy, & should be condemned. The 
director of the customs then, on the petition of 
the master, decreed the sale of the ship by public 
auction, & gave official notice thereof, according 
to the custom of the place. She was purchased 
by a Portuguese merchant, who immediately re- 
paired her, & sent her with a cargo to Bnstol, 
where she was arrested by the orifi^Ral owner in 
a cause of possession: — Held: (1) The master 
had the authority of an ordinary master, & no 
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more ; ( 2 ) the validity of the sale miist be tried 
by the law maritime ; (3) by the law maritime, 
as well as by the law of England, the sale of a ship 
by a master, though bond can be justided only 
by urgent necessity ; (4) with respect to ships, 
the lex loci contractus cannot prevail if opposed 
to the law maritime ; (5) the circumstances of 
the case do not show an urgent necessity for the 
sale ; (6) the sale was invalid, &; the sfdp must 
be restored to the original owner with costs. 

Sales of ships by authority of Vice-Admlty. 
Cts. abroad are inv^id, from want of jurisdiction. 
Semble: the ct. would hold a sale made under 
the authority of a ct. of competent jurisdiction, 
valid. — The Seoredo (otherwise The Emza 
Cornish) (1853), 1 Ecc. & Ad. 36 ; 22 L. T. O. S. 
36 ; 17 Jur. 738 ; 164 E. R. 22. 

Annotations: — Aa <o (1) Reid. The Gaetano & The Muria 
(1882), 40 L. T. 835. C. A. Aa to (4) Refd. Camraell d. 
Sewell (1860). 5 H. & N. 728. Generally, Refd. The 
Glasgow (otherwise the Ya Macraw) (185G), 28 li. T. O. S. 
13 ; R. V. McClevorty, The Telegrafo (or The Restaura- 
cion) (1871), L. R. 3 P. C. 673. 

1568. Necessitating delay in port.] — It 

appears that there was ample authority given to 
the captain to sell, both by the conduct of the 
parties at home, & by the circumstances in which 
the property was placed. It appears also to me 
that in the sale au due caution was used, & all 
due attention shown to the interests of the former 
owners, & the previous authority of the master 
was fully confined by subsequent recognitions 
& approvals (Lord Stowell). — The Pitt (1824), 
1 Hag. Adm. 240 ; 166 E. R. 86. 

Annotationa: — Refd. The John (1830), 2 Hagr. Adm. 305 ; 
The Beatrice (otherwise The Rappahannock) (1866), 36 
L. J. Adm. 9. 

1659 . .] — The Margaret Mitcheix, 

No. 1531, ante. 

1560. Involving excessive expenditure.] — 

The Margaret Mitchell, No. 1531, ante, 

1560a. .] — Where a ship was so 

shattered in a storm that upon survey it was 
found the expense of repairing her would far ex- 
ceed her original value, & the captain having sold 
her bond fide for the benefit of all concerned, the 
purchaser shortly afterwards broke her up : — Held : 
this was such an urgent necessity as justified the 
sale. — Robertson v , Clarke (1824), 1 Bing. 445; 

8 Moore, C. P. 622 ; 2 L, J. O. S. C. P. 71 ; 130 
E. R. 179. 

Annotations .'—Conad. Ceunbrldge v. Audcrton<182I), 4 Dow. 
& Ry. K. B. 203; Knight v. Faith (1850). 15 O. B. 649; 
Tronson v. Dent (1853). 8 Moo. P. C. C. 419, Apld, The 
Sogredo (otherwise The Eliza Oornish) (1853), 1 Ecc.&; Ad. 
.36; The Bonita. The Charlotte (1861). Lusn. 252. Refd. 
Roux V, Salvador (1836), 3 Bing. N. C. 266; The Margaret 
Mitchell (1858), 4 Jur. N. S. 1103 ; Cosaman v. West, Cosa- 
man v. British America Asace. (1887), 13 App, Caa, 160. 

1561. .] — (1) If a ship, being in a 

foreign port, cannot be sent upon her voyage, 
without repairs, & the repairs cannot bo done 
except at so great & so certain a loss that no 
prudent man would venture to encounter it, this 
constitutes a cose of necessity, justifying a s^o of 
the ship by the master. 

(2) The first purchaser of the master is bound 
to prove such necessity ; but whether such onus 
probandi attaches to a second purchaser depends 
on all the circumstances of the case. 


(3) An omission by the first purchaser to comply 
with the Ship ^Registry Act, 1845 does not affect 
the title of a subsequent purchaser. 

(4) A person surveying a ship with a view to 
the sale thereof by the master, may be justfied 
in becoming the purchaser. 

(6) Vice-Admlty. Cts. abroad have only the 
ordinary jurisdiction exercised by the Ct. of 
Admlty. before the passing of Admiralty Court 
Act, 1840 (c. 65), they cannot therefore try causes 
of title to ships. — L apraik v. Burrows, The 
Australia (1859), 13 Moo. P. C. C. 132 ; Sw. 
480 ; 7 W. R. 718 ; 15 E. R. 50, P. C. 

Annotation :—Uetd. The Yuri Maru. The Woron, [1927] 

A. O. 906. 

1562. .] — To constitute a valid sale 

at a port of distress there must be the consent of 
the master except under most peculiar circum- 
stances, an impossibility of repairs except at a 
ruinous cost, or an equally ruinous delay & an 
inexpediency arising from imminent risk of await- 
ing communication with the owners. Semble: 
if an extreme necessity existed for the sale of a 
British vessel at a foreign port the British Vice- 
Consul at the port might, if the master neglected 
to sell, sanction the sale, which would then be 
valid notwithstanding the absence of the master's 
consent. — T he Uniao Vencedoua (otherwise 
The Gipsy) (1861), 33 L. J. P. M. & A. 195 ; 11 
L. T. 351 ; 2 Mar. L. C. 140. 

1563. Inability to procure fresh crew.] — The 
underwriters on goods insured from London to 
Demarara are only liable for an average loss where 
the ship being captured & recaptured was sent into 
St. Thomas's stript of all her hands, & the captain 
not being able on his arrival there to procm*e a 
fresh crew, or to raise money to pay the salvage, 
immediately sold the ship & cargo, & broke up the 
adventure. — U nderwood v. Robertson (1815), 
4 Camp. 138 ; 171 E. R. 44, N. P. 

1564. Inability to raise money.] — T he Mar- 
garet Mitchell, No. 1531, ante. 

1565 . To pay salvage.] — U nderwood v. 

Robertson, No. 1563, ayiie. 

1566. For repairs.] — ^A lexander v. PRArr 

(1844), 7 L. T. 225. 

Annotation : — Consd. Gibson v. Small (1853), 4 II. L. Cas. 

353. 

1567. — ^ .] — The Glasgow (otherwise 

The Ya Macraw), No. 1544, ante. 

1568. .] — The ViuroR, No. 1550, ante. 

1569. Impracticability of communicating with 
owner.] — T he Margaret Mitchell, No. 1531, 
ante. 

1570. .] — The Uniao Vencedoua (other- 

wise The Gipsy), No. 1562, ante. 

1571. Ruinous delay.] — T he Uniao Vence- 
DORA (otherwise Tue Gipsy), No. 1562, ante, 

C. Proof of Necessity. 

1572. On whom onus lies — Purchaser.] — ^T he 
Glasgow (otherwise Tub Ya Macraw), No. 1544, 
ante. 

1573. .] — The Margaret Mitchell, 

No. 1631, ante. 

1574. .] — The Bonita, The Char- 

lotte, No. 1528, ante. 


PART IV, SECT. 6, SUB-SECT. 2.— B. 

1663 i. Want of repair — 7 nvolving cs- 
ceasive expenditure.]— Woov v. Sty- 
M^T (1862), 10 N. B. K. (5 All.) 309.— 

neceaaity ,] — ^Moml noces- 
sity Jg suffloient to justify a master 
m selling a shipwrecked vessel, & the 
of soon necessity is a question 
01 fact for Jury, — O bangb v. MoKay 


(1864), 5 N. S. 11. (1 Old.) 444.— CAN. 

b. “ Stringent neceaaity."] — l*uovi- 
DfCNCE Washington Insukance Co. 
V. Corbett (1884), 9 S. C. R. 256.— 
CAN. 

1671 i. Ruinous delay .] — If a disabled 
ship Is In a place of safety, but cannot 
be repaired where she is nor taken to a 

S ort of repairs, & if instructions from 
10 owner cannot be received tor some 


weeks, the expense of preserving her, 
the danger of her being driven on shore, 
& the probability of groat dctoiioratlon 
In value during the delay, will justify 
the master when acting bond fide & for 
the benefit of all conoemed. In soiling 
without waiting for iustmotions, & the 
sale will excuse notice of abandonment. 
— Nova Scotia Marine Insurance 
Co. V. CRUROfilLL 8c Co. (1896), 26 
S. 0. R. 65.-UAN. 
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Sect. 6. — Authority to sell ship: Sub^aect. 2, C. ; 
aub-aecta. 3, 4, 5 <£; 6 , An & B. Seota. 7 d: 8. 
Part V. Secta. !♦ 2 cfc 3.] 

1576. First purchaser — ^Whether onus 

attaches to second purchaser.] — ^Lapraik v. Bur- 
rows, The Australia, No. 1661, arUe * 


Sub-sect. 3. — Communication with Owner. 

1576. Duty of master to communicate with 
owner.J—ALEXANDER V. Pratt (1844), 7 L. T. 
225. 

Annotatioji ;~Meiitd. Glbaon v. Small <1853), 4 H. L. Caa. 
353. 

1577. .] — The Bonita, The Charlotte, 

No. 1528, a7iie. 

1578. Effect of failure to communicate.] — T he 
Bonita, The Charlotte, No. 1528, ante. 


Sub-sect. 4. — Katification by Owner. 

1579. What amounts to ratification — ^Receipt of 
proceeds of sale.] — (1) Se^nble: the master of a 
ship has authority, when, in consequence of injury 
to the ship during the voyage, there is no prospect 
of bringing her to the termination of the voyage, 
to seU her for benefit of all parties interested. 
At all events, where the proceeds of such sale have 
"been received by the owner, that is a sufficient 
rat^cation by him of the act of the uiaster in 
selling her, so as to prevent him from afterwards 
recovermg back the ship from the purchaser or 
one claiming under him. So, it is equally a ratifi- 
cation of a sale by an auctioneer, acting under a 
parol authority from the master. 

(2) The purchaser of a vessel imder such cir- 
cumstances cannot set up any defence of lien 
against an action of trover by the owner. — Hunter 
V. Parker (1840), 7 M. & W. 322 ; 10 L. J. Ex. 
281 ; 9 L. T. 63 ; 151 E. B. 789. 

Annofutions : — As to (1) Befd. lUclgrway r. Hoberts (1844), 

4 Hare, 106; Chapman v. Benson (1847), 5 C. B. 330 ; 

TheSegredo (otherwiso The Eliza Cornish) (1863), 1 Ecc. 

8c Ad. 36. OemraUy, Hentd. Hobson v. Holt (1850), 16 

L. T. O. S. 263 ; Low r. Macgrill (1864), 4 New Hop. 145 ; 

Naylor v. Mortlmore (1864), 13 W. R. 47. 

1580. Sale by auction.] — ^Hunter v. 

Parker, No. 1579, ante. 

.]—See, also, Agency, Vol. I., pp. 405, 413, 

414, Nos. 1045, 1100, 1101, 1105. 


Sub-sect. 5. — ^Payment of Purchase- 
Money. 

1581. Who may receive payment — ^Master.] — 

Wliere a ship is so damaged during a voyage that 
she cannot prosecute it, the master has authority 
to sell her for all parties interested, & the person 
whom he may have employed to sell her & receive 
the money may pay over the proceeds to him or 
his agent ; & such payment, in the absence of 
any notice not to do so from the parties interested, 
will be good. — Ireland v. Thomson (1847), 4 
C. B. 149 ; 17 L. J. C. P. 241 ; 136 E. B. 460. 
Annotation Eefd. Walshe v. Provan (1853), 8 Bxoh. 843. 

1682 . Master’s agent.] — Ireland r. 

Thomson, No. 1581, ante. 


1588. Whether payment to master good dis- 
charge — ^No notice prohibiting payment — ^From 
interested parties.] — Ireland v. Thomson, No. 
1581, ante. 


Sub-sect. 6. — Conflict op Laws. 

A. In General, 

See, generally, Conflict op Laws, Vol. XI., 
pp. 306 et aeq. 

1584. By what law validity of sale is determined.] 

— The Segrbdo (otherwise The Eliza Cornish), 
No. 1567, ante. 

1685. .] — The Bonita, The Charlotte, 

No. 1528, ante. 

Admiralty Jurisdiction over title generally.] — 

See Admiralty, Vol. I., p. 112, Nos. 162-168. 

B. Foreign Judgmc7ii8. 

1586. Court must be competent to decree sale — 
Vice-Admiralty Court.] — Beid v. Darby, No. 1520, 
ante. 

1587. .] — Where the master of a ship 

ofi a voyage from Calcutta to London, laden with 
indigo, was obhged to put into Mauritius from un- 
seaworthiness, & there abandoned ship & cargo, 
which were bond fide sold by public auction under 
the orders of the Vice-Admlty. C't. : — Held : in 
aaaiimpait by the owner against tl^e purchaser of 
the indigo, there being no pressing necessity for 
the sale, the master could confer no title upon the 
vendee. 

In this case the sale was conducted under the 
authority of the Vice-Admlty. Ct., the judge of 
which made a decree for that purpose ; but with- 
out intending any disrespect to that ct., I am 
bound to express my opinion that it had no juris- 
diction in this matter, & no power to make any such 
decree (Bayi.by, J.). — ^Morris v. Bobinson (1824), 
3 B. & C. 196 ; 5 Dow. & By. K. B. 34 ; 107 E. B. 
700. 

Annotations : — Befd. Cainmell i\ Sowell (1860), 6 Jur. N. S. 

918. Mentd. Knight V. LcRh (1828), 1 Moo. & P. 528 ; 

Valpy V. Sanders (1848), 5 C. B. 886 ; Briiismcad v, 

Hanison (1871), L. R. 6 C. P. 584 ; Rico v. Reed, 11900) 

1 Q. B, 64. 

1588. .] — Tub Segredo (o'rHERWiSE 

The Eliza Cornish), No. 1557, ante. 

1589. .] — Lai^raik V. Burrows, The 

Australia, No. 1561, ante. 

1590. Judgment must be given in Judicial pro- 
ceeding — Order of foreign commercial court — 
Sale within twenty-four hours of master’s applica- 
tion.] — The Bonita, The Charlotte, No. 1628, 
ante. 

Foreign Judgments generally.] — See Conflict of 
Laws, Vol. XI., pp. 444-472, Nos. 1027-1262. 


Sect. 7.— AUTHORITY TO SELL CARGO. , 

See Part VII., Sect. 6, sub-sect. 0, A., poat. 


Sect. 8.— AUTHORITY TO TRANSHIP. 

See Part VII., Sect. 6, sub-sect. 4, post. 


PART IV. SECT. 6, SUB-SECT. 8. 

1576 i. DiUy of master to communicate wUh owner .] — GallaoheR v. Taylob (1881), 6 S. C. R. 368. — CAN. 

0 . Effect of failure to communicaierSale ” iKefifol.”]— Morton v. Patillo (1872), 9 N. S. R. (3 G. dc O.) 17.--CAN. 
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Part V. — General Statutory Provisions for Safety of 

Ship and Cargo. 


Sect. 1. --SEAWORTHINESS OF SHIP. 

See 1804 Act, ss. 457, 458 ; 1014 Act (c. 50), 
ss. 18-21, 23 ; 1921 Act, s. 2 ; Carriage of Goods 
by Sea Act, 1924 (c. 22), s. 2 ; Statutory Rules & 
Orders, 1927, No. 1183. 

1501. What amounts to unseaworthiness — 
Failure to use part of equipment — ^Danger to crew — 

But not to ship.] — ^A ship was sent to sea with 
stanchion & rails on board, but not shipped as 
they ought to have been so as to raise the bidwarks 
at a certain part to the proper height. A storm 
came on & a seaman engaged in performing his 
duty on deck fell overboard in consequence of 
the neglect to ship the stanchions & rails & was 
disowned. It was not safe for the crew that tlie 
ship should leave port witli the stancliions & 
rails unshipped : — Ileld : the neglect of duty on 
tlie part of the master did not render the ship 
“ unsea worthy *’ within Merchant Shipping Act, 
1870 (c. 80), s. 5. — Hedley v. Pinkney & Sons 
S.S. Co., [1894] A. C. 222 ; 63 L. J. Q. B. 419 ; 
70 L. T. 630 ; 42 W. R. 497 ; 10 T. L. K. 347 ; 
7 Asp. M. L. C. 483 ; 6 R. 106, H. L. 

Annotatiova : — Distd. Morris & Morris i’. Oceanic Steam 

Navigation Co. (1900), 16 T. L. H. Apld. Leonard 

tJ. Lcyland (1902), 18 T. L. K. 727. Refd. Dobell t>. S.S. 

KoK8inoi*e Co., [1895] 2 Q. B. 408 ; jiiRram & Boyle r. 

ServicoH Maritimes du Tr^poiit, 1191311 K. B. .538. Mentd. 

Buit V, Theatre Royal Dniiy Lane, [19071 1 K. B. 544. 

1592. Defective hook & davit of lifeboat.] — 

Leonard v, Leyland & Co. (1902), 18 T. L. B. 
727. 

Unseaworthiness generally.] — See Part VII., 
Sect. 0, sub-sect. 1, post. 

Warranty as to seaworthiness in policies of in- 
surance.] — See Insurance, Vol. XXIX., i»p. 180, 
et aeq. 


Sect. 2.— EQUIPMENT. 

See, generally, 1894 Act, ss. 285, 290, 427-433 ; 
1914 Act (c. 50 ) ; 1919 Act ; Statutory Rules 

Orders, 1924, Nos. 1056, 1280 ; Statutory Rules 
Orders, 1925, No. 321 ; Statutory Rules & 
Orders, 1927, Nos. 303, 1183. 

1593. Life saving appliances — Construction of 
rules of Board of Trade — Ship employed solely in 
coasting trade — Not certified to carry passengers.] — 
The rule of the Life Saving Appliances Rules 
made by the Board of Trade under 1894 Act, 
s. 427 as to steamships not certified to carry 
passengers & employed solely in the coasting 
trade, requiring that such ships should carry life- 
belts “ so that there may be one for each person 
on board the ship,” is not confined to providing a 
lifebelt for each one of the crew on board but 
requires a lifebelt for each person on board the 


ship whether such person is one of the crew or 
not. 

A British ship, not certified to carry passei^ers 
& employed solely in the coasting trade, with a 
crew of seven & twenty-seven other persons on 
board, proceeded from the pier head in the port 
of L. for a distance of 12 niiles to another vessel 
which was lying also within the limits of the port 
of L. to be lightened. She had on board seven 
lifebelts & no more : — Held : the ship was, imder 
the rule, bound to have on board one lifebelt for 
each of the thirty-four persons on board ; & 

further that she was “ proceeding on a voyage or 
excursion ” within 1894 Act, s. 430, & the master 
was liable to a penalty for not having a lifebelt 
for each person on board. — Gisnochio v. Steward 
(1909), 100 L. T. 525 ; 73 J. P. 158 ; 11 Asp. 
M. L. C. 226, D. C. 

1594*. Proceeding on “ voyage or 

excursion.**] — Genochio r. Steward, No. 1593, 
ante. 

Application of regulations to fishing vessels.] — 

See 1894 Act, s. 375. 

Application of regulations to foreign ships.] — 

See 1906 Act, ss. 4, 6 ; 1914 Act (c. 50) ; Order in 
(k)uncil, Oct. 24, 1908 ; Statutory Rules & Orders, 
1927, No. 1183. 

Exemptions.] — See Statutory Rules & 

Orders, 1909, pp. 580-583 ; Statutory Rules ^ 
Orders, 1910, pp. 473, 474. 


Sect. 3.— MARKING OF SHIPS. 

1595. Load lines — Penalty for overloading— 
Liability of owner — Overloading without know- 
ledge or assent of owner.] — The owner of a British 
sliip, which without his knowledge or assent is 
overloaded by the master in bri*ach of the pro- 
visions of Merchant Shipping Act, 1876 (c. 80), 
s. 28, is not responsible for the act of the master 
so as to be liable to the penalty created by the 
sect. — ^Massey v, Morriss, [1894] 2 Q. B. 412 ; 
63 L. J. M. C. 185 ; 70 L. T. 873 ; 58 J. P. 673 ; 
42 W. R. 638 ; 10 T. L. R. 517 ; 38 Sol. Jo. 547 ; 
7 Asp. M. L. C. 586 ; 10 R. 342, D. C. 

Annota(w?i Refd. Collman v. Mills (1896), 13 T. L. R. 122. 

1596. Load line becoming submerged 

during voyage.] — ^A British ship loaded at a foreign 
port a cargo of timber, part of which was carried 
on deck. When the loading was completed the 
centre of the disc indicating the load line of the 
ship was not submerged in salt water. During 
the voyage, however, the ship encountered bad 
weather & her deck cargo became saturated with 
rain & sea water, with the I'esult that it increased 
in weight, & when the ship arrived at a British 


PART V. SECT. 1. 

d. Criminal liability of owner db 
California (1864), 7 

L. r. 224, — IR. 

IK** V~rr iffnoranc€.]—AV 

tnough It is necessary for the pi*ose- 
SSr uV, J'® show acienicr in order to 
establish a broach of Bblppiiiar & 
Act, 1908, 8. 824 (2), ^ich 
fiypwts a master from knowingly 
taMng a British ship to sea in snoh an 
JRMaworthy state fiiat the life of any 
person is likely to bo thereby en- 


dangered, scienter or knowledge is not 
a necessary ingredient of tho otfouco 
oroat^ by sub-sect. 1 of that sect., 
which pponlbits any person from send- 
ing a British sliip to sea in such an 
imsoaworthy state. — R, v, Nkwbon 
(1909), 29 N. Z. 1.. R. 373.— N.Z. 

t . Sufficiency of crew,] — Fleming 
e. Rainey U904), 21 N. Z. L. R. 158. 
— N.Z. 

PART V. SECT. 2. 

g. Applioalion of reyukUiom to 


filing veaseZs.) — S turgeon r. Port 
B uRWKUi Fish Co. (1900), 12 O. L. II. 
154.— CAN. 


PART V. SECT. 3. 

h. Load Unea — PenaUy for over' 
loitdi'ng ,] — The oflonoe contemplated 
by Marino Board Navigation Act, 1881, 
8. 194, is the loading at the port where 
the cargo Is put on board, Sc not the 
port of arrival. — Staple v. Stephens 
(1883), 17 S. A. L. U. 130.— AUS. 
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Part VI. Sect. 1.1 

port it wa*s found that the centres of her discs were 
submerged in salt water to the depth of some 
mches : — Held : the words ** allows the ship to 
be so loaded as to submerge in salt water the 
centre of the disc in 1894 Act, s. 442 (1) (a), 
did not refer merely to the amount at which the 
was completed, but referred to the con- 
dition of the ship at point of her voyage, 
even though that condition did not result from any 
default by the owner or master, &, therefore, the 
master of the ship in question was guilty of an 
offence under the sub-sect, at the British port. — 
Badcliffe V. Buckwell, [1927] 2 K. B. 273 ; 
96 L. J. K. B. 965 ; 137 L. T. 693 ; 43 T. L. R. 
614 ; 28 Cox, C. C. 373, D. C. 

."l—See 1894 Act, ss. 438-445. 

Deck lines.]— /S'ee 1894 Act, s. 437. 

As to marking on registration.]— aS'cc Part II., 
Sect. 2, sub-sect. 3, ante. 


Sect. 4.— CARRIAGE OF DANGEROUS GOODS. 

8ce Part VII., Sect. 1, sub-sect. 8, post. 


Sect. 5.— DECK CARGO. 

See, generally, 1894 Act, ss. 86, 294 : Carriage 
of Goods by Sea Act, 1924 (c. 22), Article 1. 

1697. What is ** deck cargo — Horses & cattle.] 
— ^Horses & cattle are “ goods *’ within Merchant 
Shipping Act, 1876 (c.< 80), s. 23, which provides 
that, where timber, stores, or other goods are 
carried as deck cargo aU dues payable on the ship’s 
tonnage shall be payable as if there were added 
to the ship’s registered tonnage the tonnage of 
the space occupied by such goo^. 

For the purposes of the computation of such 
tonnage, the measurement ought to include only 
the space occupied by the anir^s themselves, fair 
allowance being made for their free bodily move- 
ments, & ought not to include the shed or pens 
belonging to the ship in which the animals are 
confhied. — R ichmond Hill S.S. Co. v . Trinity 
House Cobpn., [1896] 2 Q. B. 134 ; 65 L. J. Q. B. 
561 ; 75 L. T. 8 ; 45 W. R. 6 ; 12 T. L. R. 472 ; 
40 Sol. Jo. 583 ; 8 Asp. M. L. C. 164 ; 1 Com. Cas. 
404, C. A. 

An^UUion: — Contd. Calm Line of Steamships v. Trinity 

House Corpn., [1908] 1 K. B. 528. 

1698. — ; — Bunker coal for uee on voyage.] — 

Coals carried in an uncovered space upon the 
deck of a ship, though intended for use in the 
ship’s fires upon the voyage, come within the 
words “ stores or other goods,” & are carried 
” as deck cargo,” within 1894 Act, s. 85. — Cairn 
Line of Steamships, Ltd. v, Teinity House 
Corpn., [1908] 1 K. B. 628 ; 77 L. J. K. B. 363 ; 
98 L. T. 86 ; 24 T. L. R. 212 ; 10 Asp. M. L. C. 
602 ; 13 Com. Cas. 175. 

1599. Tonnage measurement of space occupied 
by goods — ^For purposes of dues payable — ^Horses & 
cattle.] — Richmond Hill S.S. Co. v. Trinity 
House Corpn., No. 1697, ante, 

1600. Wood goods.] — ^Resp., the captain of a 
foreign vessel, arrived in a port in the United 
Kingdom between Oct. 31 &> Apr. 16, carrying 
as deck cargo ceitain pieces of spruce fir wood, 
varying from 27 feet to 15 feet in length, & with 


a mean girth of 2 feet 9 inches, which were not 
carried to a height of 3 feet above the deck : — 
Held : such spruce fir wood came under the defini- 
tion of ” any square, roimd, waney, or other 
timber, defendant had, in fact, contravened 1894 
Act, s. 461. — Morriss v, Thormodsen (1896), 
60 J. P. 644, D. C. 

.] — See 1906 Act, s. 10, & Criminal Justice 

Act, 1925 (c. 86), s. 30. 


Sect. 6.— STOWAGE OF GRAIN CARGO. 

See 1894 Act, ss. 452, 454, 456, Sched. XVIII. ; 
1906 Act, ss. 3, 11. 


Sect. 7.— DETENTION OF UNSAFE SHIPS. 

See 1894 Act, ss. 459, 460, 462 ; 1897 Act, s. 1 ; 
1906 Act, s. 2. 

1601. Reasonable & probable cause for detention 
— What amounts to.] — In order to justify the 
Bohrd of Trade in taking proceedings under 36 & 
37 Viet. c. 85, s. 12, it is unnecessary that either 
the complaint as to a vessel or the report from 
surveyors should state in express terms that she 
is unable to “ proceed to sea without serious 
<langer to human life ” ; it is sufficient if it appears 
from the facts therein respectively mentioned that 
she is in that condition. SemhU, under the fore- 
going statute, the Board of Trade can order a 
vessel to be detained only for the purpose of being 
surveyed, repaired, or otherwise dealt with accord- 
ing to its provisions, & the^ cannot order her 
detention for an indefinite period of time after its 
objects have been fulfilled. If the Board of Trade 
order a ship to be detained in excess of the powers 
conferred by the above-mentioned statute, her 
owner is not bound to appeal under 36 & 37 Viet, 
c. 85, s. 14, to a ct. having Admiralty jurisdiction, 
but he may obtain redress by either an action or 
a petition of right. — Lewis v. Gray (1876), 1 
C. P. D. 452 ; 45 L. J. Q. B. 720 ; 34 L. T. 421 ; 
3 Asp. M. L. C. 136. 

1602. .] — ^Pltf. was the owner of a 

British ship named the X., which was at the 
British port of S., & was intended to bo employed 
in the foreign cattle trade. Certain surveyors 
of the Board of Trade reported in doubtful terms 
that owing to her unusual proportions the L, 
was an unsafe ship. The Board of Trade there- 
upon ordered the L, to be provisionally detained. 
A court of survey was held as to the condition of 
the L,, & the members thereof reported that the L. 
was not unsafe, & tliat she ou^ht not to have been 
detained. The L, was accordingly released. Pltf. 
then brought an action against the secretary of 
the Board of Trade to recover compensation for 
the loss to him by reason of the provisional deten- 
tion. At the trial it was admitted that the L, 
was a safe ship. The judge in substance directed 
the jury to consider whether it was reasonable in 
the Board of Trade to detain the L, for survey 
without a direct affirmation by their surveyors 
that in their opinion she was unsafe : — Held : a 
misdirection, for the proper question to be left to 
the jury was whether the facts with regard to the 
X. as she lay at S., which would have been apparent 
to a person of ordinary skill on examining her & 
inquiring about her, would have given him reasons 
able & probable cause to suspect her safety & to 
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to he detained — Service of detention order ,] — Labsxn v. Hart (1900), 2 F. (Ot. of Sess.) 
(J.) 54 ; 37 So. L. H. 924 ; 8 S. L. T. 146.— SCOT. * 
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detain her for survey & inquiry. — T hompson v, 
Fabbeb (1882), 9 Q. B. D. 372 ; 61 L. J. Q. B. 
634 ; 47 L. T. 117 ; 4 Asp. M. L. C. 662, 0. A. 
Annotcdiona : — Retd. Dixon v. Board of Trade Secretary 

(1887), 3 T. L. K. 478 ; Howard v, Clarke (1888), 20 

Q. B. D. 558. 

1608. Powers of Board of Trade — ^Reasonably 
satisfied as to condition of ship.] — I ^ewis v. Gray, 
No. 1001, ante, 

1604. No power to detain for indefinite 

period.] — L ewis v. Gray, No. 1601, ante, 

1605. Action against Board of Trade for un- 
reasonable' detention — ^Place of trial — ^Right of 
Crown to change venue.] — By Crown Suits Act, 
1865 (c. 104), s. 46, where in any cause in which 
the A.-G. is entitled on behalf of the Crown to 
demand as of right a trial at bar, he states to the 
ct. that he waives that right, “ the ct. on the appli- 
cation of the A.-G. shall change the venue to any 
county he may select ** : — Held : an action under 
39 & 40 Viet. c. 80, s. 10, against the secretary of 
the Board of Trade, to recover damages for the 
detention of a ship for survey without reasonable 
& probable cause, is within the above sect., the 
A.-O. is entitled to demand as of right a trial at 
bar ill such an action, & the ct. is bound on his 
waiving that right to change the venue to any 
county wherein he elects to have the action tried. 
— Dixon v, Farker (1886). 18 Q. B. D. 43 ; 56 
L. J. Q. B. 53 ; 55 L. T. 578 ; 35 W. li, 95 ; 6 
Asp. M. L. C. 52 ; suh nom, Dixon v. Secretary 
OP Board op Trade, 3 T. L. li. 35, C. A. 

Annotationa : — Mentd. Graham v. Public Works Coinrs., 

[1901] 2 K. B. 781 ; Public Work.*^ Coinrs. v. Pontypridd 

Masonic llaU Co., [1920] 2 K. B. 233. 

1606. Damages — ^Direct damages — ^Loss of 

reputation of shipowner.] — 39 & 40 Viet. c. 80, 
8. 0 (1), enacts that the Board of Trade, if they 
have reason to believe, on complaint or otherwise. 


that a British ship is unsafe, may provisionally 
order the detAtion of the ship for the purpose of 
being surveyed, & sect. 10 enacts that, if it appears 
that there was not reasonable & probable cause, 
by reason of the condition of the ship or the act 
or default of the owner, for the provisional deten- 
tion of the ship, the Board of Trade shall be liable 
to pay to the owner of the ship his costs of & 
incidental to the detention & survey of the ship, 
& also compensation for any loss or damage sus- 
tained by him by reason of the detention or 
survey ; & tliat an action under the sect, may be 
brought against the secretary of the Board of 
Trade. In an action brought for compensation 
under sect. 10 of the Act, pltfs. claimed general 
damages in respect of injury to their^ reputation 
as shipowners by reason of the detention of their 
ship : — Held : such damages were not within the 
words compensation for loss or damage ” in the 
sect., & therefore wore not recoverable. — Dixon 
V, CALCRAP'r, [1892] 1 Q. B. 458 ; 01 L. J. Q. B. 
529 ; 66 L. T. 554 ; 50 J. P. 388 ; 40 W. R. 598 ; 
8 T. L. R. 397 ; 7 Asp. M. L. C. 101, C. A. 

1607. Alternative remedy by petition of 


right.l — Lewis v. Gray, No. 1001, ante. 

1608. Liability of foreign ship to be detained— 
Overioading.] — The provisions contained in 39 & 40 
Viet. c. 80, s. 34, as to the detention of ships 
which are unsafe by reason of overloading, apply 
to the ships of a foreign state taking in cargo at 
a port in the United Kingdom, although there 
has not been any Order in (Council under 39 & 40 
Viet. c. 80. s. 37, specifically applying such pro- 
visions to the ships of such state. — Chalmers v. 
ScoPENiCH, [18921 1 Q. B. 735 ; 01 li. J . M. 0. 117 ; 
66 L. T. 348 ; 50 J. P. 521 ; 40 W. R. 477 ; 8 
T. L. R. 452 ; 36 Sol. Jo. 301 ; 7 Asp. M. L. C. 
171, D. 0, 


Part VI. — Conduct of the Voyage 


Sect, 1.— CLEARANCES. 

Sec 1894 Act, ss. 68, 314-319, 692. 

1609. Meaning of “ clearance ” — ^Whether in- 
cluding all ship’s papers.] — Qu, : whether a clear- 
ance be any single document, or the collection of 
all the papers necessary to enable a ship legally 
to sail. — Morgan v, Oswald (1812), 3 Taunt. 554 ; 
128 E. R. 219. 

Annotations : — Mentd. Robinson v. Towray (1813), 1 M. & S. 

217 ; FUndt v. Scott, Fllndt v. Crokatt (1814), 5 Taunt. 

674 ; Robinson v, Morris (1814), 5 Taunt. 720 ; Leincke 

V, Vaughan (1824), 1 Bing. 473. 

1610. Distinguished from sailing.] — A 

contract for the sale of wheat for shipment 
from America confined the following clause : 
“ clearance not later than May 31.” On May 28 
a certificate of clearance was issued to the master 
of the sliip by the customs authorities authorising 
the ship to proceed to sea. At that time part only 
of the cargo had been loaded, but the remainder 
was alongside waiting to be put into the ship. 
The certmeate was granted under these circum- 
stances in accordance with the usual & recognised 
practice in America. The loading was comple^d 
& the ship sailed on June 2 : — Held : the provision 
in the contract as to clearance had been complied 
with. 


The word ” clearance ” has a well known Ac 
definite meaning. It is a certificate issued by the 
customs showing that the vessel named in it h^ 
comphed with the customs requirements, & is 
authorised to proceed to sea ; A the acts which 
have to be done at the customs to prociu-e such 
a certificate constitute the process of “ clearing ” 
the vessel (Bigham, J.). 

Clearing & sailing are two quite dilTerent tnmgs, 
& cleai'ing & being ready to sail are not necessarily 
the same tiling (Bigham, J.).— Tjialmann Fr^jres 
& Co. V, Texas Star Flour Mills (1899), 15 
T. L. R. 471 ; 4 Com. Cas. 205 ; affd. (1900), 82 
L. T. 833 ; 16 T. L. R. 460 ; 9 Asp. M. L. C. 87 ; 
5 Com. Cas. 321, C. A. , 

1611. Emigrant ship — ^Discretion of emigration 
olfioer to withhold certificate.] — Action against an 
emigration officer under 15 & 10 Viet. c. 44, for 
refusing his certificate to a passenger ship of 
pltf., on the ground that the vessel was so deeply 
laden as, in his judgment, to endanger the safety 
of the ship & passengers, there not being any of 
the articles enumerated in 16 & 16 Viet. c. 44, s. 26, 
on board. Plea : Not guilty, by statute. Issue 
thereon ; & demurrer. On the trial, it appeared 
that the vessel had been surveyed & reported 
seawoithy : that afterwards she was loaded with 
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Sect, 1. — Clearances, Sects, 2, 3, 4 cfi? 5. Part VII, 
Sect, 1 ; Sub-sect, 1.] 

a cargo, not objectionable in its nature ; but deft., 
in the bond fide belief that the vessel was so deeply 
l^en as to endanger the ship & passengers, refused 
his certificate unless she was lightened ; & that she 
was accordingly lightened under protest, to pltf.’s 
dainage. The judge directed a verdict for deft., 
subject to leave to enter a verdict for pltf . ; — Held : 
imder 15 & 16 Viet. c. 44, s. 26, deft, was entitled 
to withhold his certificate, if, in the exercise of a 
bond fide discretion, he thought the quantity of the 
whole articles on board endangered the ship or 
passengers, though none of the lu^icles were of the 
same nature as those enumerated in 15 & 16 Viet, 
c. 44, s. 26 . — Steei.v. Schombebg (1855), 4 E. & B. 
620 ; 3 C. L. R. 302 ; 24 L. J. Q. B. 87 ; 24 L. T. 
O. S. 252 ; 19 J. P. 500 ; 1 Jur. N. S. 679 ; 3 W. R. 
204 ; 119 E. R. 227. 

1612. Clearance to be by fixed date—Certificate 
given before date — & before full cargo loaded.] — 

Thalmann Ekesies & Co. v, Texas Star Fi.our 
M uxs, No. 1610, ante, 

1613. Refusal of clearance in time of war — Acts 
of beliigerent power — Pieading.]--A Russian vessel 
after discharging a cai*go of oil at Melbourne in 
July, 1916, was refused a clearance to proceed 
to Chile for a cargo of nitrates. A clearance was 
offered if the vessel would take wheat to the 
United Kingd^om. This was declined, & the owners 
claimed from the Commonwealth damages for the 
detention of the vessel, & alleged in their statement 
of claim that the master was excused from making 
any formal application for a clearance by a notifica- 
tion that it would be granted only if he shipped a 
cargo of wheat. The Commonwealth denied the 
authority of the persons alleged to have been their 
agents in refusing the clearance, k pleaded (inter 
alia) that the ship had failed to comply with certain 
requirements of law in demanding a clearance, & 
that the alleged refusal k the restrictive conditions 
were acts of a belligerent power in right of war k 
could not be called in question in the High Ct. of 
Australia : — Held : that part of the defence 
relating to the failure to comply with the clearance 
conditions was demurrable as there was no 
sufficient traverse of the statement amounting to 
an allegation that the Commonwealth had waived 
the conditions, but the other defence, that the 
acts complained of were acts of a belligerent power 
in right of war, was sufficient, k a demurrer to it 
was properly overruled. — Commonwealth of 
Austiiatja V, Zactiariassen (1920), 30 T. L, R. 
655, P. C, 


Sect. 2.— OFHCIAL LOGS. 

See 1894 Act, ss. 239-243. 

Admissibility In evidence generally.] — See 
Admiralty, Vol. I., pp. 198, 199, Nos. 1151-1159 ; 
Evidence, Vol. XXII., pp. 317, 318, Nos. 3105- 
31 17. 

Use to refresh memory .] — See Evidence. Vol. 
XXII., p. 470, No. 4941. 


Sect. 3.— CONVOY. 

1614. Warranty to sail with convoy — Breach of 
warranty — Defence to action — Ship following & 
joining convoy.] — On a representation that a ship 


I will sail with convoy, whereby pltf. was induced to 
put his goods on board ; the promise is complied 
with if she follows the convoy k joins it, so as to 
prevent pltf. from maintaining an action against 
the owner for a loss arising from another cause 
after she has joined. Aliter if by reason of this 
representation the owner of the goods, in an 
insurance made thereon, was induced to warrant 
that she would sail with convoy. — Christin v, 
BrrciiELL (1797), PeaJ:e, Add. Cas. 141 ; 170 
E. R. 223. * 

1615. Every practical effort 

made to join convoy.] — In an action against the 
owner of a sliip for breach of an undertaking to sail 
with convoy it is a sufficient defence to show that 
the ship was delayed in taking on board pltf.’s 
goods, k that after receiving them the master 
having made every practicable exertion to join 
the convoy with which he ought to have sailed but 
without effect proceeded on liis voyage without 
convoy. — Magauiaens v, Busher (1814), 4 

Camp. 54 ; 171 E. R. 18, N. P. 

1616. Ship prevented from join- 

ing convoy by weather.] — (1) A bill of lading 
signed by the captain stating the ship to be bound 
to the port of destination with convoy, amounts to 
an imdertaking binding on the owner, that the 
ship shall sail with convoy. 

(2) Where there is an undertaking to sail with 
convoy, it is not a sufficient excuse that the ship 
was prevented from joining the cqnvoy by the 
state of the weatfier.— Sanderson v, Busher 
(1814), 4 Camp. 54, n. ; 171 E. R. 18, N. P. 

1617. What amounts to warranty— Ship 

put up at Royal Exchange by broker — Distribution 
of handbills.] — If a ship is put up at the Royal 
Exchange k at the coffee house by the ship’s 
broker, as a general ship warranted to sail with 
convoy, k handbills ^are put about to the same 
effect, this is such a representation as shall bind 
the principal. — Runquist v, Ditchbll (1799), 3 
Esp. 64 ; 170 E. R. 539 ; sub nom, Rinquist v, 
Ditchbll, 2 Camp. 555, n., N. P. 

AnnotaiioiiH : — CoDSd. Sandorsou v. Biwher (1814). 4 Camp. 

54, n. Reid. Baldry v. Bates (1885), 52 L. T. 620. 

1618. Ship advertised to sail with con- 

voy — No mention of convoy in bill of lading.] — 
8neli. V, Marryatt (1808), cited in Abbott’s 
Merchant Shipping, 14th ed. p. 468. 

1619. Bill of lading signed by captain — 

Stating ship sailing with convoy.] — Sanderson v, 
Busher, No. 1016, ante, 

In insurance cases.] — See Insurance, Vol. 

XXIX., p. 179, Nos. 1352-1374. 

1620. Necessity for convoy.]— A sliip cannotlegally 
proceed without con voy from port to port to join con- 
voy, unless a bond has been given that she shall not 
sail without convoy. A ship licenced to sail without 
convoy, provided she is armed with a certain force, 
must take that force on board before she breaks 
ground. A ship licenced to sail without convoy 
with a certain force, k clearing out without giving 
bond to sail with convoy, k without having the* 
force required, cannot legally go round from her 
port of clearance to a port of convoy. — Hinckley 
V, Walton (1810), 3 Taunt. 131 ; 128 E. R. 52. 
Annotaiions : — Refd. Wilson r. Fodorlngham (1813), 1 M. & 

8. 468 ; Cundell v. Dawson (1847), 4 O. B. 376. 

1621. Foreign built ship — British owned.] — 

A foreign built ship, British owned, is not required 
to be registered, k may therefore sail without con- 
voy, being within the exception of 38 Geo. 3, c. 76, 
8, 6. If a policy of insurance be effected on such 
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a Bhip, it is not incumbent on the assured to com- 
municate to the underwriter, at the time of making 
the policy, the circumstance of her being foreign 
built. — L ong v. Duff, Long v. Bolton (1800), 
2 Bos. & P. 209 ; 126 E. R. 1240. 

Annotation : — Mentd. Campbell v. Innos (1821), 4 B. & Aid. 

426. 

Recovery of payments by Insurer — If ship sails 
with convoy & arrives.] — See Insurance, Vol. 
XXIX., pp. 301, 302, Nos. 2474-2481. 


Sect. 4.-~DEVIATI0N AND DELAY. 
Deviation.] — See Part VII., Sect. 0, sub-sect. 2, 
0. (a), post. 

Delay.] — See Part VII., Sect. 0, sub-sect. 2, C. 
(6), post. 


Sect. 5.— PROTESTS. 

firenemWj/, Admiralty, Vol. I.,pp. 109 et seq, 

1622. Admissibility in evidence — To contradict 
captain’s evidence.] — The protest is of itself evi- 
dence only to contradict the captain’s evidence ; 
not to show a variance between it & tlie con- 
demnation. — Christian v, Coombe (1790), as 
reported in 2 Esp. 480 ; 170 E. R. 430. 

1623. In action on Insurance policy.] — 

Pltf.’s agent showed deft., an underwriter, the 
captain’s protest containing an account of the loss 
of the sliip insured, demanding payment : — Held : 
this did not entitle deft, to read the proti'st in 
evidence in an action on the policy.— ^enat v. 
Porter (1797), 7 Term Rep. 158 ; 101 E. R, 908. 

1624. In collision action.] — In a cause of 

collision the protest of the master of a foreign 
vessel, which being in distress was in tow by the 
vessel run foul of, in res alios acta^ & not admissible 
evidence where no» necessity exists. 

The smack was performing a very useful service 
to a foreign vessel, & in the performance of that 
service was run down & destroyed. If the effect 
of that collision had been to destroy the persons 
on board the smack, it would be a reason for 
admitting evidence not strictly & technically legal ; 
but none of tlie crew were lost ; all survived, all 
are capable of being witnesses (Lord Stowell). — 
The Betsy Caines (1820), 2 Hag. Adm. 28 ; 160 
E. R. 154. 

Annotations : — Mentd. The Arfyentino (1888), 13 P. 1). lUl ; 

Remorquagre a H611ce Soc. Anon, de v. Bennetts, [1911 J 

1 K. B. 24.3. 

1626. .] — The Osmanli (1850), 7 


Notes of Oases, 507 ; sah nom. The Cape Packet, 
7 L. T. 866. ♦ 

1626. .] — The James McQueen 

(1855), 7 L. T. 866 ; 4 W. R. 91. 

1627. Production of protests — In salvage cases.] 
— Rule laid down by the ct. respecting the pro- 
duction of protests, viz. that in all cases of salvage 
they ought to be brought in. — The Emma (1844), 
2 Wm. Rob. 315 ; 3 Notes of Cases, 114 ; 4 
L. T. O. S. 17 ; 166 E. R. 774. 

Annotations: — Apld. The Ljubica (1870), 23 L. T. 474. 
Mentd. The liongrford (1881), 6 P. D. 60. 

1628. Effect Of protest — In salvage cases — Check 
upon statements made on behalf of salvaged vessel.] 
— In salvage cases, the protest operates as a check 
upon the statements made on behalf of the vessel 
to which assistance has been given ; but it cannot 
be referred to as containing a full statement of all 
the facts as they relate to the salvors. — The 
Diamond (1845), 9 Jur. 694. 

1629. .] — Protest is of great import- 

ance in salvage, but not in collision, cases. — The 
Aliwal (18.53), 1 Ecc. & Ad. 96 ; 18 Jur. 296 ; 164 
E. R. 55 ; sub nom. The Ann Moore v. The 
Aliwal, 7 L. T. 866. 

Annotations: — Mentd. The JamoR (1856), S\v. 60 ; Lawson 
r. Carr, The James (1856), 10 Moo. P. 0. C. 162. 

1630. In collision cases.] — ^T he Aliwal, 

No. 1620. ante. 

1631. East coast coal trade — Whether customary 
to extend protest.] — The Dorothea Elizabeth 
(1849), 7 L. T. 866. 

1632. Importance of protest.] — The “ protest ” 
is always an impoi*tant document. — The Hedwig 
(18.53), 1 Ecc. & Ad. 19 ; 164 E. H. 11 ; sub mmu 
Tih: IliEDWiG, 17 Jur. 977. 

Annotation : — Mentd. The Racer (1874), 30 L. T. 904. 

1633. .] — The James McQueen (1855), 7 

L. T. 866; 4 W. R. 91. 

1634. When protest should be made.] — The 

Osmanli (1850), 7 Notes of Cases, 507 ; sub nom. 
The Cape Packet, 7 L. T. 866. 

1635. Omissions in protest — Damage to goods — 
Liability of shipowners to owners of goods.] — 
In a cause for damage to goods : — Held : the 
omission by the master of certain particulars in his 
protest is not a breach of duty or contract on the 
part of the shipowner or his servants so as to giv(^ 
the owner of tlie damaged goods a right of action, 
even if such omission had been made from improper 
motives. — The Santa Anna (1863), 32 L. .1. 1’. M. 
&A. 198; 9 Jur. N. S. 1205. 

Aurwiatum : The ITincoas Royal (1870), L. JL 3 

A. & K. 41. 


Part VII. — Carriage of Goods. 


Sect. 1.— THE CONTRACT OF CARRIAGE. 

Sub-sect. 1. — In General. 

1636. Terms of the contract — Representation 
made in handbills.]— ^If a ship is put up at the 
Royal Exchange & at the coffee house by the 
ship’s broker, as a general ship warranted to sail 
with convoy, & handbills are put about to the 
same effect, this is such a representation as shall 
bind the principal. — Runquist v. Ditchell 
0799), 3 Esp. 64; 170 E. R. 539; sub nom, 
Rinquist V. Ditchell, 2 Camp. 655, n., N. P. 

AnnpUAUfM: — Oonid. Sanderson v. Busher (1814), 4 Camp. 

64, n. Raid. Baldry v. Bates (1885), 52 L. T. 620. 


1637. .] — Defts., owner's of a steam 

vessel plying between Bristol & London, issued 
every month handbills of the times of their 
vessels sailing, &> which contained a notice that 
they “ received goods for shipment on the con- 
ditions & agreement only that they are not liable 
for inward condition, leakage &; breakage, & that 
tliey would not receive any goods for conveyance 
by their vessels except upon the terms that they 
should not be responsible for any loss or damage 
of or to such goods from any cause whatever 
during the voyage.” On Mar. 8, pltfs., who had 
received these handbills, shipped on boaird one of 
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Sed. 1 , — The contract of carriage: Sub-sede, 1 2, 

A. (a) & (b), <fe B.] 

defts.* vessels two casks of brandy to be carried 
to Falmouth. On Mar. 11, the shipping broker 
delivered to pltfs. a freight note, at the foot of 
which was a notice that defts. did not hold them- 
selves liable for leakage of oils, spirits or other 
liquids, unless from bad stowage. In the course of 
the voyage one of the casks of brandy was staved 
in & nearly all its contents lost : — Held : the 
notice in the handbills constituted the terms of 
the contract under which the goods were shipped, 
& those terms were not qualified by the notice at 
the foot of the freight note, & consequently defts. 
were not responsible. — Phillips v, Bdvvabds 
(1858), 3 H. & N. 813 ; 28 L. J. Ex. 62 ; 32 L. T. 
O. S. 147 ; 157 E. B. 696. 

Annotation : — Re!d. John v. Bacon (1870). 39 L. J. C. P. 

365. 

1638. Representation In advertisement — 

Duty to give notice of alteration.] — general ship 
having been advertised for a particular voyage, if 
her destination is in any respect altered, the 
owner is bound to give specific notice of the 
alteration to every person who ships goods on 
board. — ^Peel v. Price (1815), 4 Camp. 243 ; 171 
B. B. 77. 

1639. Whether shlpbroker liable as 

principal.] — Shipbrokers, not being owners of the 
particular ship, though they were of others, having 
issued advertisements & tickets, announcing the 
times of saving, & describing the ships as their 
** line ” ; evidence being given that if f hey were 
owners the announcements would be in the same 
form, but that it was a form always used by 
brokers : — Held : it was for the jury, on the whole 
evidence, whether they had held themselves out 
as owners) or had acted only as agents.— -Simpson 
V. Young (1861), 2 F. & F. 420, N. P. 

1040 . Freight notes.] — Pltf. shipped goods 

for transit from London to Goole in a ship belong- 
ing to defts., & the goods were lost by reason of 
negligent navigation. It had been a common 
practice of defte. to stamp upon the advice notes 
for goods shipped by pltf. a notice stating that 
“ the terms on which goods are accepted are those 
of the Continental bill of lading in use in this 
port,*’ but tliis notice did not appear upon the 
advice notes given in this case. On the freight 
notes delivered by defts. to pltf. there was a state- 
ment that bills of lading in the form of the 
Continental steam bill of lading, will be given 
when required,” but pltf. never required or received 
a bill of lading. In the Continental bill of lading 
negligence of owners’ servants was excepted : — 
Held: defts. were exempted from liability for 
negligence. — Lipton v, Jescott Steamers (1895), 
11 T. L. B. 639 ; 1 Com. Cas. 32, C. A. 

1641. Carriage of goods destined for alien enemy 
—Without knowledge or consent of shippers— Breach 
of duty of shipowner.] — Dunn v. Bucknaij., 
Brothers, Dunn v. Currie (Donald) & Co., No. 
2552, post. 

1642. Declaration as to whether contract binding 
— When parties entitled thereto.] — ^Where sufficient 
reason is shown, parties to a mercantile contact 
are entitled to ask the ct. for a declaration whether 
they are bound by the contract or not. Therefore 
where a contract, if it liad been binding, would 
have continued in force for a year & a half & the 
breach of it would have involved pltfs. in heavy 
damages, the ct. in an action brought by them 
claiming a declaration that they were not bound 
to perform the contract granted the declaration 
as prayed. — Soci6t6 Maritime bt Commerciale 


V. Venus Steam Shipping Co., (1004), 9 
Com. Cas. 289. 

Annotations : — Reid. Chapman v. Michaelson, [1908] 2 Ch. 
612 ; Guaranty Trust of New York v, Hannay, [1916] 
2 E. B. 636 ; Hulton v. Hulton. [19161 2 E. B. 642 ; 
Re Clay, Clay v. Booth, Re Deed of Indemnity, [1919] 
1 C!h. 66 ; Oonsorzio Vepeziano dl ^Armamonto e Navi- 
gazione v. Northumberland ShlpbulldinR Go. (1019), 88 
L. J. E. B. 1194. 

Charterparty .] — See Sect. 2, post. 

Bills of lading.]— Beet. 3, post. 


SuB-SBcrr. 2. — Conditions Precedent. 

A. What are Conditions Precedent. 

(a) In General, 

See, generally i Contract, Vol. XII., pp. 409 
et seq. 

1643. Question for court — ^Determined on facts 
found by Jury.] — ^Behn v. Burness, No. 1840, 
post. 

1544. ,] — Oppbnhbim v. Fraser, No. 

1842, post. 

1645. Must go to root of contract.]— Davidson 
V, Gwynnb, No. 1882, post. 

1646. Depends on intention of parties.] — ^Pltf., 
as captain of a South Sea whaler, covenanted with 
defts., that he would proceed to the fishery & 
procure a cargo of sperm oil, etc., or as great a 
proportion as might be, under all circmnstances, 
within his power to obtain ; would return to 
London, & at his own cost deliver the cargo, 
would obey instructions, be frugal of provisions 
&, not dispose of any of them without accounting 
for the same, & would not smuggle or trade or 
permit any on board to do so. Defts. covenanted 
on the performance of the before-mentioned terms 
& conditions on the part of pltf. to pay him a 
certain proportion of the net proceeds of the cargo ; 
— Held: pltf.’s covenants weA independent, & 
the performance of them was not a condition 
precedent to an action on defts.’ covenant. 

The question whether covenants are to be held 
dependent or independent of each other is to be 
determined by the intention & meaning of the 
parties as it appears on the instrument (Tindal, 
C,J .). — Stavers V. Curling (1836), 3 Bing. N. 0. 
355 ; 2 Hodg. 237 ; 3 Scott, 740 ; 6 L. J. C. P. 
41; 132E. B. 447. 

Annotaiions : — FoUd. OUver llolden (1819)» 18 L. J. Ex. 

353. Apld. Sibthorp v. Brunei (1849), 3 Kxch. 826. 

Conisd. Grey v. Friar (1854), 4 H. L. Cas. 505 ; Seeger v, 

Duthle (1860), 8 C. B. N. S. 45. Expld. Bastln v. Bldwell 

(1881), 18 Ch. D. 238, Apld. Eidner v. Stlmpsou (1918), 

35 T. L. R. 63. Befd. Fisbrnongers* Co. v. Robertson 

(1843), 6 Man. & G. 131 ; Newson v. Smythies (1858), 28 

L. J. Ex. 97 ; Bradford v. WilUams (1872), 41 L. J. Ex. 
' 164 : Richardson v. Stanton, Stanton v. Richardson 
' (1872), 41 L. J. C. P. 180. Hentd. Parkin v. South 

Hetton Coal Co. (1907), 97 L. T. 98. 

^ 547 , .] — ^Tarrabochia v. Hiceie, No. 

1836, posf. 

1648. .] — (1) What is or is not a condition 

precedent, depends, not on merely technical 
words, but on the plam intention of the parties, 
to be deduced from the whole instrument. 

A. entered into a contract with B., by which 
was “forthwith” to bring a vessel alongside a 
particular wharf, & within seven days of his doing 
so, B. was to pay a sum of £1,000 ; a further sum 
of £2,000 in twenty-one days afterwards; & 
another sum of £2,000 on the ship arriving at the 
Nore. Certain penalties were to be payable by A. 
for non-performance of specified acts. There 
were several other stipulations, & after all came a 
covenant by which “ for the true performance of 
the covenants by A. hereinbefore contained, & for 
securing any penalties which he might incur under 
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these presents, A. & two responsible sureties were 
“ within ten days from the execution of these 
presents,” to execute a bond to B. in the penal 
sum of £6,000.” There was a covenant in exactly 
similar terms on the part of B. The giving of the 
bond was not to prejudice their mutual rights 
& liabilities under the agreement : — Held : the 
covenant to give the bon£( was a condition pre- 
cedent, so that on B.’s refusal to allow A. to ship 
the cable, A., who had not given his bond, could 
not maintain an action for damages in respect of 
such refusal. 

(2) The covenants to give the bonds were not 
mutual & dependent ; the fulfilment of his own 
engagement by each was a necessary preliminary 
to his right to recover on the contract. 

(3) ” Forthwith,” in this contract, meant a 
reasonable time. 

If the ship had been brought alongside on the 
day after the execution of the contract, & if the 
£1,000 had thereon been paid, A. would not have 
been thereby exempted from the obligation to 
give his bond within the ten days. — ^Roberts v. 
Brett (1865), 11 H. L. Cas. 337 ; 20 C. B. N. S. 
148 ; 34 L. J. C. P. 241 ; 12 L. T. 280 ; 11 Jur. 
N. S. 377 ; 13 W. R. 687 ; 2 Mar. L. 0. 226 ; 11 
E. R. 1303, H. L. 

Annotation: — Aa to (3) Consd. Hudson v. Hill (1874), 43 

L. J. C. P. 273. 

164-9. .] — ^Forest Oak Steam Shipping 

Co., Ltd. v. Richard & Co., No. 1861, post , 

1650. Where breach would frustrate object of 
contract.] — Tarrabochia v, Hickib, No. 1836, 
post , 

1051, .] — A. charterparty provided that the 

ship should load a full & complete cargo of sugar 
in bags, hemp in compressed bales, &/or measure- 
ment goods. It likewise specified different rates 
of freight for dry & wet sugar. A cargo of wet 
sugar was provided, for her by the charterer. A 
great deal of moisture drains from wet sugar, & 
when the cargo had been nearly all shipped it was 
found that there was such an accumulation of 
molasses in the hold, the result of drainage from 
the sugar, that the ship would not be seaworthy | 
for the voyage if she proceeded in her then con- 
dition. Owing to the nature of the material & the 
depth of the hold, the ship's pumps were unable 
to clear the ship of the drainage from the sugar. 
The ship was perfectly seaworthy, except with 
respect to this particular cargo, &: the pumps were 
quite sufficient for all ordinary purposes. The 
sugar had to be unloaded again, & the charterer then 
refused to reload it or to provide any other cargo. 
Cross actions wore brought, the one by the ship- 
owner against the charterer for refusing to provide 
a cargo, & the other by the charterer against the 
shipowner to recover damages by reason of the 
ship not being fit to carry the cargo provided for 
her. At the trial the jury found that the cargo of 
sugar which was offered was a reasonable cargo 
to be offered ; that the ship was not reasonably 
fit to carry a reasonable cargo of wot sugar ; that 
the ship could not have been made fit within such 
a time as would not have frustrated the object of 
the adventure ; & that the ship would not, without 
new pumps & with a reasonable cargo of wet sugar 
on board, have been seaworthy : — Held : the 
shipowner by entering into the charterparty 
^dertook that the ship should be reasonably fit 
mr the carriage of a reasonable cargo of any of the 
Kinds of goods specified in the charterparty & 
consequently of a reasonable cargo of wet sugar, 


& upon the findings of the jury she was not so fit 
& could not be m^e so in such a time as not to 
frustrate the object of the voyage the charterer 
was entitlecUto succeed in both actions. 

I apprehend that a stipulation amoimting to a 
condition is necessarily also a warranty, & there 
may be circumstances preventing its being treated 
as a condition, & then it is o^y available as a 
warranty as, for instance, when the stipulation is 
that the ship shall be ready to load within a fixed 
time, or a reasonable time, & the cargo is loaded &> 
carried ; though before loading this might be a 
condition precedent, inasmuch as the charterer has 
loaded & derived benefit from the charter, he 
cannot rely on it as a condition, but must treat 
it as a warranty (Brett, J.). — Stanton v. 
Richardson, Richardson v. Stanton (1872), 

L. R. 7 C. P. 421 ; 41 L. J. C. P. 180 ; 27 L. T. 
613 ; 21 W. R. 71 ; 1 Asp. M. L. C. 449 ; affd. 
(1874), L. R. 9 C. P. 390, Ex. Ch. ; (1876), 46 
L. J. Q. B. 78, H. L. 

Annotations :—'RetL Kopltoff v. Wilson (1876), 1 Q. B. D. 
377 ; The Maori King v, Hughes, [18961 2 Q. B. 560 ; 
Queensland National Bank v. Peninsular & Oriental 
Steam Navigation Co., [1898] 1 Q. B. 567 ; Rowson v. 
Atlantic Transport Co. (1902), 72 L. J. K. B. 87 j Rath- 
bone D. Maclver, [1903] 2 K. B. 378 ; Paterson Zochonlg 
V. Elder Dempster, [1923] 1 E. 13. 420. 

1652. Right to insist on performance.] — Century 
Shipping Co., Ltd. p. Symons & Co. (1904), Times, 
Mar. 17, C. A. 

(6) Particular Instances, 

1653. Condition for holding of court martial — 
In case of loss of ship.] — Covenant on a charter- 
party, whereby, if the ship should be lost, burnt, 
or taken, & it should appear to a court martial 
that the master, etc., hs^ made the best defence 
they could, the freighters covenanted to pay the 
value of the ship. The holding of a court martial 
is a condition precedent. — Davison v. Mure 
(1781), 3 Doug. K. B. 28 ; 99 E. R. 622. 

1654. Covenant by master to procure cargo — 
Where condition precedent to recovery of share of 
proceeds.] — Stavers v. Curling, No. 1646, ante, 

1655. Condition for execution of bond.] — Roberts 
V, Brett, No. 1648, ante. 

Conditions as to ship.] — See Sect. 2, sub-sect. 0, 
post. 

Conditions as to voyage.] — See Sect. 2, sub-sect. 
7, post. 

Conditions as to cargo.] — See Sect. 2, sub-sect. 8, 
post. 

Conditions as to freight.] — See Paii VIII., post. 
Conditions as to loading.] — See Sect. 5, post. 
Conditions as to unloading.] — See Sect. 7, post, 

B, Waiver of Conditions, 

1656. What amounts to waiver — Part perform- 
ance by charterer.] — ^Assumpsit on charterparty, 
by which deft, hired a ship from pltfs. to go to 
Cronstadt, & there take a full cargo of tallow, or 
of tallow & deals, etc., & proceed thence to London, 
allowance for laying days & demurrage, averment 
that the ship went to Cronstadt, breaches, that 
deft, did not load a cargo as agreed, but shipped 
deals only & no tallow, & that he detained the diip 
beyond the time stipulat-ed, whereby pltfs. earned 
less freight than they otherwise womd, & lost the 
use of the ship during the extra time of detention. 
Plea, that, at the time of making the charterparty. 
pltfs. represented to deft, that the ship was at 
Wyburg in Russia, deft, entered into the charter- 
pajk^y confiding in such representation, whereas, 
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at the time, etc., the ship was not at Wyburg. 
Bepltcation, that, at the time of making the 
charterparty, & of the said representation, pltfs. 
also represented to deft.., & it was mentioned in 
the charterparty, that the ship was bound on a 
voyage from Wyburg to Hull, & pltfs. did then 
believe that she was at Wyburjg, & about to sail 
to Hull ; & in fact she had just sailed on her 
voyage from Wyburg to Hull. Bejoinder, that the 
representation mentioned in the plea was contained 
in the charterparty, & was parcel thereof, & of 
the contract thereby made ; & that the ship was 
not, at the time of the making of the charterparty, 
at Wyburg. On special demurrer ; — Held : the 
mere representation, as alleged in the plea, was 
no answer to the declaration, & the rejoinder, if it 
alleged a warranty, was a departure. — Elliot v. 
Von Glehn (1849), 13 Q. B. 632 ; 18 L. J. Q. B. 
221 ; 13 L. T. O. S. 117 ; 116 E. B. 1404. 

Annotatwna : — Befd. Dlmech i?. Corlett (1859), .S3 L. T. 

O. S. 21 ; Behn v. BumeBS (1863), 3 B. & S. 751. 

1667. User by charterer.] — Havelock v. 

Geddes, No. 1834, post, 

1658. .] — Stanton v, Bichabdson, 

Bichardson V. Stanton, No. 1651, ante, 

1659. .] — ^Besps., pltfs., in the action, 

chartered from applts. a steamer which at the 
date of the charterparty was in fact unseaworthy. 
The charter was a time charter for nine months 
from Dec. 19, 1919. The steamer although 
unseaworthy performed the chai tered service 
satisfactorily for several weeks, but owing to her 
unseaworthmess she was unable to render any 
further service after Mar. 8, 1920. Besps. waited 
until- May to give applts. an oppoitunity of making 
the steamer efficient, & as applt. failed to make her 
efficient, resps. on May 22 cancelled the charter. 
They then brought an action against applts. for 
breach of their undertaking as shipowners, & the 
judge before whom the action was tried granted 
resps. a declaration that the steamer was un- 
seaworthy, & a declaration that applts. had failed 
to maintain her in an efficient state ; & he held 
that resps. were justified in cancelling the charter. 
He directed an inquiry before a referee as to 
damages, & indicated that the dainages should be 
ascertained by treating the charter as one entii'e 
contract & estimating the sum wliich might 
reasonably be earned under it & deducting from 
that the fi^ight actually earned while the steamer 
was able to do its work : — Held : the steamer was 
unseaworthy & resps. were justified in cancelling 
the charter ; but as regards damages, resps. had 
had the use of the steamer up to Mar. 8, & there- 
fore must pay hire, & coiild not recover any 
damages, for that period ; for the period from 
Mar. 8 imtil the cancellation on May 22 resps. 
could recover hire which they had paid in advance 
for that period, & any expenses which they had 
incurred in respect of that period, & could also 
recover the ordinary profits which could have been 
made if they had had the use of the ship. As to 
the third period, from the cancellation on May 22 
to the end of the charter, resps. were bound to 
take reasonable steps to minimise the damages. — 
Snia Societa di Navigazione Indxjstria e 
COMMERCIO V. Suzuki & Co. (1924), 29 Com. Cas. 
284, 0. A. 

1660. Condition not insisted on before time 

for performance.] — C entury Shipping Co., I/td. 

V. Symons & Co. (1904), Times, Mar. 17, C. A. 

1661. Effect of waiver— ’Right to damages.!— 
Havelock v, Geddes, No. 1834, post. 
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1662. .] — ^Bentsen V , Taylor, Sons 

& Co. (2), No. 1843, post, 

1663. .] — Century Shipping Co., 

Ltd. i». Symons & Co. (1004), Times, Mar. 17, 
C. A. 


SUB-SECt. 3. — CONSTRUernON. 

A. In General, 

See, generally, Deeds, Vol. XVII., pp. 242 
et seq, 

1664. Outward cargo to Bombay — Return cargo 
either from Bombay or Calcutta — ^Whether cargo 
from Bombay to Calcutta included.] — Charter- 
party to take a cargo to Bombay, there to receive 
a fresh load with which to proceed to a port in 
the Thames, the merchant having the privilege 
on payment of an extra freight to send the ship 
from Bombay to Calcutta. This held not to 
include a contract that a cargo be taken from 
Bombay to Calcutta, & another cargo from Cal- 
cutta to the Thames. — Cockburn v, Wright 
(1840), 0 Bing. N. C. 223 ; 8 Dowl. 260 ; 8 Scott, 
489 ; 9 L. J. C. P. 166 ; 4 Jur. 293 ; 133 E. B. 
88 ; sxib nom. The Bengal, Cockburn v. Wright, 
4 L. T. 666. 

1665. Charterparty relating to several consign- 
ments — Separate contracts — Effect of abandon- 
ment of some.] — A contract made in Apr. 1913, 
between applt. co. who were shipowners, & resps., 
provided for the carriage of six consignments of 
phosphates from a named port in America to a 
named port in Prance at dates ranging from Mar. 
1918, to Nov. 1920. The contract was in the 
ordinary form of a charterparty for carriage from 
the port of loading to the port of discharge, with 
a note on the back that it applied to the six parcels 
with their several dates. The rate of freight was 
the same throughout, but there was not a lump 
sum freight for the six voyages. The first three 
voyages were abandoned by consent in conse- 
quence of the war between Prance & Germany : 
— Held : the contract dealt with six distinct & 
separate adventures, & the fact that three of 
them had been abandoned by consent did not' 
disentitle the charterers from insisting on the 
performance of the remaining three. — Larrinaga 
& Co. V, SociitTfi Pranco-Americainb des Phos- 
phates DE Medulla (1923), 92 L. J. K. B. 465 ; 
129 L. T. 65 ; 39 T. I.. R. 310 ; 16 Asp. M. L. C. 
133 ; 29 Com. Cas. 1, H. L. 

Annotaiion: — Reid. Hirji Muljl v, Cheong Yue S.S. Co., 

ri926] A. C. 497. 

1666. Provision In charterparty for cancellation 
— If survey ordered by Lloyds.] — ^By a charterparty 
dated May 17, 1920, applts., owners of a Danish 
steamship, the Ribe, let her on hire to resps. In 
a charterparty the vessel was described as “ ex- 
pected re^y to load under this charter about the 
second half of June,” in the margin was a 
clause which provided as follows : — ” Should 
steamer be ordered by lioyds to undergo her 
survey prior to fulfilment of this charter, charterers 
&/or owners to have the option of cancellj^ this 
charter.” The Ribe would in the ordinary course 
have been due for survey in Peb. 1019, but owing 
to the shortage of tonnage caused by the war 
Lloyds regulations as to surve;^ had been relaxed. 
In Apr. 1920, the Ribe was at Bordeaux, & applts. 
arranged with Lloyds surveyors there that the 
survey should be carried out when the vessel 
arriv^ in Denmark. On May 20, 1920, before 
beginning the chartered service the Ribe grounded 
in the Baltic & was sent to Aalborg, in Denmark, 
for repairs. The repairs occupied two months, 
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& while they were be^ executed applts., without 
further communication from Lloyds took the 
opportunity of having the survey carried out. 
On June 14, 1920, resps. gave notice of cancella- 
tion on the groimd of delay, &; on June 16, 1920, 
they gave a further notice of cancellation .on the 
^ound that the Rihe had been ordered by Lloyds 
to undergo her survey, Applts. brought an action 
against resps. for breach of the chfi54;erparty : — 
Held: the steamer had been ordered by Lloyds 
to imdergo her survey within the meaning of the 
clause in the charterparty, & resps. were entitled 
to cancel the charter. — ^Acties Nord-Osterso 
Rbderiet V, Casper, Edgar & Co., L-td. (1923), 
28 Com. Cas. 222, U. L. 

2?. Funcliom of Judge and Jury, 

See, generally t Deeds, Vol. XVII., pp. 243-246, 
Nos. 670-611. 

1667. General rule.] — ^Bentsen v. Taylor, Sons 
& Co. (2), No. 1843, poet, 

1668. Contracts by agents — Whether contract to 
ship direct or to port of call for orders — Question for 
Jury.] — Defts., having bought wheat of pltfs., 
chartered a vessel to fetch it. The charterparty 
contained an option to call at Cork or Falmouth 
for orders, or to go to Bristol direct. As the 
vessel did not arrive out in time, pltfs. themselves 
chartered a vessel to Bristol direct : — Held : 
whether pltfs. had authority to charter to Bristol 
direct, or not, was a question of fact which ought 
to be found by the jury. — Cuapman v, Adams 
(1863), 2 New Kep. 243. 

1669. What Is safe loading place ” — Right of 
judge to give opinion.] — Smith v. Dart & Son, 
No. 1876, post. 

What Is condition precedent.**] — Sec Sect. 1, 
sub-sect. 2, ante. 


C, Rules of Construction, 

(a) In General, 

See, generally. Deeds, Vol. XVII., pp. 210-302, 
Nos. 612-1143. 

1670. Construed according to intention of parties.] 

— Constable v, Cloberie (1626), Palm. 397 ; 
Poph. 161 ; Lat. 49 ; 81 E. R. 1141 ; sub nom, 
CONUSTABLE V, Clowbury, Noy, 75. 

Annotati/nis : — COlUd. Hall v. Cazenove (1804). 4 East, 
477. Distd. Glaholm v. Hays (1841), 2 Man. Si Q. 257 ; 
Oliver V, Flelden (1849), 4 Exch. 135, Refd. BaUs & 
Griffith V, Brlard (1628), Lat. 225 ; Havelock v. Geddes 
(1809), 10 East, 555 ; Davidson v. G Wynne (1810), 12 
East, 381 ; Croockewit e. Fletcher (1857), 1 H. & N. 893 ; 
Seeger v, Duthie (1860), 8 C. B. N. S. 45 : Stanton r, 
Hlohardson, Hlchardson v, Stanton (1872), L. H. 7 C. P. 
421. Mentd. Wynne v, Wynne (1840), 2 Man. & G. 8. 

1671. .] — Dimecii V, CORLETT, No. 1858, 

post. 

1672. .] — Behn V. Burness, No. 1840, posA 

1678. .] — By a charterparty, it was stipu- 

lated by the charterer & the master, that the 
vessel should load an outward cargo, proceed to 
Rangoon, a river port in India, &; there load a 
homeward cargo. The master guaranteed the 
vessel to carry 3,000 tons dead weight upon a 
draught of 26 feet ; to return to one of the ports 
mentioned in the charterparty at the charterer’s 
option 4fe there to discharge the cargo. Freight 
was to be paid in a lump sum, part in advance 
before saRing from England, pairt on the voyage, 
& on arrival at return of port of delivery, & the 
remainder on the final delivery of the cargo. 


The vessel loaded at Rangoon a quantitjr of 
rice, as much as she could carry down the river 
IiTawaddy, but which amounted to less than 
3,000 tons dead weight. In consequence of the 
negligence of a pilot, taken on board by the master, 
the vessel grounded in that river. She was got 
off, but afterwards at sea sprang a leak, & to save 
the vessel, part of the cargo was thrown over- 
board, & other damaged portions were sold at 
Mauritius, a port she stopped at to repair on her 
homeward voyage, where the remaining^ portion 
was reshipped. When the vessel arriv^ at 
Liverpool, a port of discha^e mentioned in the 
charterparty, the master claimed a sum of money 
as lump freight, larger than was really due, as 
well as a sum for general average contribution, 
& without going the length of refusing to deliver 
any, he insisted upon keepii^ in his possession a 
part of the cargo to cover his demand for freight 
he considered due. A tender was made by the 
assignee of the bill of lading of the amount con- 
sidered by him due, & he undertook to give security 
for the remainder. The master refused this offer, 
& took the vessel into a dock, other than that 
named by the charterer, & the cargo of rice was 
unladen without assortment, as was custoniary. 
In these circumstances the assignee of the bill of 
lading brought a suit in rent, pursuant to Admiralty 
Court Act, 1861 (c. 10), in the Admiralty Ct., 
against the vessel for damages in respect of 
breaches of contract & duty : — Held : (1) as both 
parties contemplated that a cargo might be laden 
in a river, the guarantee that the vessel would 
carry 3,000 tons dead weight, in a draught of 26 
feetf applied alike to fresh & salt water, & there 
was a breach of contract ; (2) with respect to the 
cargo jettisoned, & the damaged rice sold in 
Mauritius in the absence of pltf. proving affirma- 
tively the negligence of the pilot, or the want of 
prudence on the part of the master, there ought 
to be no deduction from the lump freight, on 
account of non-delivery, as it arose from the perils 
of the sea ; (3) the demand by the master of a 
larger sum than was due, & the refusal by him 
to deliver the cargo was so made that it amounted 
to an announcement by him that it would be use- 
less to tender any smfdler sum, for if tendered it 
would be refused, & such refusal constituted a 
constructive waiver of any tender; & a pre- 
emptory claim for general average came within 
the rule as to dispensation of tender ; (4) the 
master was not liable for damages for the non- 
assortment of the cargo, as the^ assignee could by 
complying with the terms of 25 & 26 Viet. c. 63, 
sect. 67, have landed the rice himself ; (5) in 

estimating the damages for non-delivery of the 
cargo, the assignee was entitled under the pro- 
visions of Admiralty Act, 1861 (c. 10), to be in- 
demnified for the loss of interest for the wrongful 
withholding of the cargo, & for insurance & 


interest. , . 

(6) The holder of a bill of lading, comprismg 
the whole cargo, has by custom a right to deduct 
“Address commission” from the freight. — The 
Norway (Owners) v, Ashburneb, The Norway 
(1866), 3 Moo. P. C. O. N. S. 246 ; Brown. & Lush. 
404 ; 13 L. T. 50 ; 11 Jur. N. S. 892 ; 13 W. R. 
1086 ; 2 Mar. L. C. 264 ; 16 E. R. 92, P. 0. 

Annotations .—As to (2) Consd.^The Figlia M^ore (y6B), 
L. H. 2 A. & E. 106. Aid. Merchant Shipping Co. r. 
Annltago (1873), L. 11. 9 Q, B. 99 : Robinson v, Knights 
<imrX. K. « C. P. 465. Coi^. The Kttrlok (1881), 


PART VII. SECT. 1, SUB-SECT. 8.— B 

*** ** load to be at risk o, 

owners — Question for court ,] — Whort 


J.— VOL. XLI. 


a bill of lading stated that the deck 
load was to be at the ilsk of the 
owners : — Held : the construction of 
the bill was for the ot., not the jury, Sc 


the risk was to be that of the owners of 
the goods, not the owner of tho vessel. 
— MBRRtrr V, IVKS (1840), 3 Out. Dig. 
6444.--CAN. 
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8e^. 1,—The cofdraei of carriage: Siib^aect, 3, C. 


6 P. D. 127 ; The Xantho (1886), 11 P, D. 170 ; Har- 
TOwlng S.S. Oo. e. Thomas. [1918] 2 K. B. 171. Befd. 
Blanch^t v. Powdl's Llantivit CoUiery Co. (1874), 43 
L. J. 60 ; Plrle tJ. Middle Dock Co. (1881), 44 L. T. 
426 ; WlUiams v. Canton Insurance Office, [1901] A. C. 
462 : London Trimsport Co. v. Trechmann, [1904] 1 
K. B. 635. As to (3) Befd. Campbell v. Commexmal 
Banking Co. of Sydney, Commeit^al Banking Co. of 
Sydney v. Campbell (1879), 40 L. T. 137 ; Hnth e, 
Lamport (1886), 16 Q. B. D. 735. OeneraUy, Befd. The 
Felix (1868), L. B. 2 A. & K. 273 ; The Princess lloyal 
(1870), L. R. 3 A. & E. 41 ; The Madge Wildfire, Simpson 
V. Blues (1872), 41 L. J. C. P. 121. 

1674. Ckinstrued according to plain meaning — 
To men of sense & underst^dbig.] — Oroockewit 
V. Fletcher, No, 1870, post 

1875. To fair & reasonable men.] — D ahl 

V. Nelson, Donkin & Co., No. 3471, poet 

1676. Ambiguous words^ — Construed in favour of 
shipper — ^Exceptions for benefit of shipowner.] — 
Taylor v. Liverpool Sc Great Western Steam 
Co., No. 2038, post 

1677. Application of maxim expressio unius 
exclusio alterius.]— Wade & Sons Co., Ltd. v. 
COCKERLINE & Co., No. 2730, post 


(b) Application of ejusdem generis Rule, 

See, generally, Deeds, Vol. XVII,, pp. 273-276, 
Nos. 882-903. 

1678. Application to exempted causes of damage 
— ** Or otherwise.**] — A bill of lading contained 
the following amongst other, exemptions from the 
shipowner’s liability for injury to cargo : “ Negli- 
gence or default of phot, master, mariners, 
engineers, or other persons in the service of the 
ship, whether in navigating the ship or otherwise, 
loss or damage arising from rain, storage or con- 
tact with other goods being excepted, & the ship 
not being liable for any consequence of the causes 
herein excepted, however caused or originated.” 
The shipper’s goods, after being placed on board, 
were injured by reason of persons, for whose acts 
the shipowner was responsible, negligently ex- 
posing them to rain & contact with other wet 
goods : — Held : the words ” or otherwise ” in the 
bill of lading referred to negligence in bringing 
about excepted loss or damage other than loss or 
damage caused in negligently navigating the ship, 
& the shipowner was not liable. — Norman v. 
Binnington (1890), 25 Q. B. D. 475 ; 59 L. J. 
Q. B. 490 ; 63 L. T. 108 ; 6 T. L. B. 418 ; 6 Asp. 
M. L. 0. 528, D. C. 

Annotaiions : — Consd. De Clermont & Donner v. General 

Steam Navigation Co. (1891), 7 T. L. K. 187. Dbtd. 

Baerselman 

Knutsford v, 

1679. 

2703, post. 

1680. Application to exempted causes of delay — 
** Other causes beyond charterer’s control.*’] — 
A ship was chartered to proceed to Batoum, & 
there load with oil from a named factory, & at a 
specified rate per day. The charterpa^y ex- 
cepted among other things “strikes, lock outs 
accidents to railway ” Sc also “ other causes 
beyond charterer’s control.” Oil is brought to 
Batoum by a railway which was injured by floods 
BO that no oil could be sent down & the workmen 
of the factory were discharged, there being no 
employment for ^ them. Subsequently to the 
arrival of the sMp in^ort the railway was repaired, 
& oil arrived in sumcient quantity to load her ; 
but there was delay in doing so because the work- 
men who had been discharged could not be got 
together in sufdcient numbers, Sc such men as 
were there were employed in loading other vessels 
according to the order of their arrival, as was the 


V. Bailey, [1895J 2 Q. B. 301. Befd. S.S. 
Tillmanxis hoOS), 09 L. T. 399. 

.]— Baerselman v. Bailey, No. 


S ractice of shippers at that port. On a claim for 
amages for detention of the ship ; — Held : the 
gener^ clause excepting “ other causes beyond 
charterer’s control referred to matters ejusdem 
generis with the antecedent exceptions Sc the 
delay in loading the ship after the arrival of the 
oil could not be attributed to accident to the 
railway, or to Anything ejusdem generis, with a 
lock out which was confined to the dismissal of 
workmen arising out of a trade dispute. — Be 
Bichardsons Sc Samuel (M.) Sc Co., [1898] 1 
Q. IJ. 261 ; 66 L. J. Q. B. 868 ; 77 L. T. 479 ; 14 
T. L. B. 5 ; 8 Asp. M. L. C. 330 ; 3 Com. Cas. 
79, C. A. 

Annotations: — ColUid. Re Allison 8c Rioliards (1903), 20 
T. L. R. 29 : S.S. Knutsford v. Tlllmanns (1908), 99 
L. T. 399. Apld. Thorman v. Dowgate S.S. Co., [1910] 
1 K. B. 410. Consd. S.S. Magnhild i?. McIntyre, [1920] 
3 K. B. 321 ; Ambatielos v. Anton Jurgens Margarine 
Works. [1922] 2 K. B. 185. Befd, The Torbryau (1903), 
9 Com. Cas. 1 ; Herman v. Morris (1919), 35 T. L. K. 
674 : Jones v. Oceanic Steam Navl^tion Co., [1924] 2 
K. B. 730 ; Bunge y Born Co. v. Brightman, [1925] 
A. C. 799. 

1681. .] — Re Allison & Co, Sc 

Biohards (1904), 20 T. L. B. 584, C. A. 

Anwtation .-Reid. Ambatielos v. Anton Jurgens Margarine 
Works, [1922] 2 K. B. 185. 

1682. “ Whatsoever.**] — By a 

charterparty the parties exempted each other 
from all liability arising from ” frosts, floods, 
strikes ... Sc any other unavoidable accidents 
or hindrances of what kind soever beyond their 
control delaying the loading of the cargo ” ; — 
Held : upon the natural Sc true construction of 
the clause, the parties, by' inserting the words 
“ of what kind soever,” intended to exclude the 
doctrine or rule of ejusdem generis. Sc the charterers 
were not liable for delay in loa^g caused by a 
block of other ships at the loading port. 

“ I hope nothing VTill be deduced from our 
decision to-day which shakes the soundness of 
what is called the ejusdem generis system of con- 
struction, because it seems to me that both in 
law, Sc also as matter of literary criticism, it is 
perfectly sound — ^that is to say, that where there 
are specific specimens given of what are intended, 
a deduction is to be made from them applicable 
to other matters. 1 base my judgment solely 
upon this : the parties, I think, have realised, or 
at least may well be held to have realised, the 
applicability of that rule to such contracts Sc they 
insert these words “ of what kind soever ” simply 
for the purpose of excluding (Lord Bobertson). 
— Larsen v. Sylvester & Oo., [1908] A. C, 295 ; 
77 L. J. K. B. 993 ; 99 L. T. 94 ; 24 T. L. B. 640 ; 
11 Asp. M. L. C. 78 ; 13 Com. Cas. 328, H. L. 
Annotations: — Consd. Leonia S.S. Co. v. Rank (1908), 99 
L. T. 513. Distd. Thorman v. Dowgate S.S. Co., [1910] 
1 K. B. 410. i^ld. Franco, Fenwick v. Sjpaokman (1912), 
108 L. T. 371. Oonsd. S.S. Mattnhild v. McIntyre, [1920] 
3 K. B. 321. Befd. Re Layard, Layard v. Bessborough 
(1916), 85 L. J. Ch. 605 ; Herman w. Morris (1919), 35 
T. L. R. 574 : Diamond Alkali Export Oorpn. v. FI. 
Bourgeois, [1921] 3 K. B. 443 : Jones v. Oceanic Steam 
Navigation Co., [1924] 2 K. B. 730. Mentd. Palliu v. 
Northom Employers* Mutual Indemnity Co., [1925] 2 
K. B. 73. 

1688. .] — ^France, Fenwick Sc 

Co., Ltd. v. Spackman (Philip) Sc S«ns, No. 
2836, post 

1684. ** Cause or aceident/n — A 

charterparty contained the following clause : 
“ In case of strikes, lock outs, civil commotions, 
or any other causes or accidents beyond the 
control of the consimees, which prevent or delay 
the discharging, such time is not to count unless 
the steamer is already on demurrage.” When 
the steamer arrived at the port her discharge 
was delayed on account of shortage of labour in 
consequence of an outbreak of pla^e followed by 
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certain sanitary precautions : — Held : the delay 
was not occasioned by a cause or accident, ejusdem 
generis with strikes, lock outs, or civil commotions. 
— Mudib & Oo. V. Strick (1909), 100 L. T. 701 ; 
26T.L. E. 463; 63 Sol. Jo. 400 ; 11 Asp. M. L. C. 
236 ; 14 Com. Cas. 136. 

Retd. S.S, Magnhlld w. McIntyre (1920), 124 

1685. .] — ship was chartered to 

proceed to the Alexandra Dock at Hull & there 
load a cargo of coal in one hunted & twenty 
hours on conditions of usual colliery guarantee. 
The colliery guarantee excepted from the loading 
time Sundays, holidays, strikes, frosts or storms, 
any accidents stopping the working, leading, or 
shipping of the cargo, restrictions or suspensions 
of labour, lock outs, delay on the part of the rail- 
way CO. either in supplying waggons or leading 
the coals, “ or any other cause beyond the 
charterer’s control.” The ship arrived in the 
dock & gave notice ot readiness to load on July 23, 
but owing to the presence of other vessel which 
had previously arrived & were waiting to load, the 
turn of the ship to come under a losing tip was 
not reached until Aug. 1. On a claim by the 
owners against the charterer for demurrage : — 
Held : the lay hours commenced to nm on the 
arrival of the ship in dock ; the words ” any other 
cause beyond the charterer’s control ” must be 
construed as referring to matters ejusdem generis 
with the antecedent exceptions ; the cause of the 
delay, namely, the presence of other ships in the 
dock, was not a matter ejusdem generis with those 
exceptions, & the charterer was not protected by 
the exceptions clause & was liable for demurrage. — 
Thorman V. Dowgatb S.S. Co., Ltd., [1910] 1 
K. B. 410 ; 79 L. J. K. B. 287 ; 102 L. T. 242 ; 
11 Asp. M. L. C. 481 ; 15 Com. Cas. 07. 


Board w. Strick, [1926] A. C. 545. Refd.Akt. Frank v. 

Namaqua Copper Co. (1020), 90 L. J. K. B. 36 : Jones v. 

Ooeanio Steam Na^gration Co., [1924] 2 K. B. 730. 

1686. .] — Nortupield S.S. Co. v. 

CoMPAGNiB l’ Union des Gaz, No. 3944, post, 

1687. .] — Jenkins v. L. Walford 

(London), Ltd., No. 2742, post, 

1688. .] — Defts. chartered a vessel 

from pltfs. to convey a cargo of coal to Spezia* 
The charter provided in a printed clause that in 
case X}t strikes, lock outs, civil commotion, or any 
other causes beyond the control of the consignees 
which should delay discharging such time should 
not count in the unloading The charter also 
contained a written clause whereby the charterers 
guaranteed, notwithstanding congestion caused 
by the European war, to pay demun*age if a certain 
number of tons were not discharged per day. 
The unloading was delayed by congestion owing to 
the war & the owners brought an action against 
the charterers for demurrage : — Held : the 
written clause overruled the printed clause, & 
oven if it did not the rule of ejusdem generis 
prevented the ” other causes ” mentioned in the 
printed clause from including delay caused by 
too much business, & pltfs. were entitled to 
recover. — ^Hadjipateras r. Wbigall (S.) & Co. 
(1918), 34 T. L. E. 360. 

1689. Meaning of “ etcetera.”] — 

A charterparty contained the following clauses ; 

Cargo to be loaded ^ discharged in fourteen 
weather worki^ days reversible. Should the 
vessel be detained by causes over which the 
charterers have no control, viz., quarantine, ice, 
hurricanes, blockade, clearing of the steamer after 


mwtationa : — Consd. France, Fenwick v. Spockman (1912), 
108 L. T. 371. Arid. Jenkins v, L. Wallord (London) 
(1917), 87 L. J. K. B. 136. Gonsd. S.S. Magnhild v. 


the last cargo is taken over, etc., no demurrage 
is to be charged.” But for a strike over which the 
charterers had no control the vessel would have 
been discharged within the lay days allowed by 
the charter : — Held : the governing words were 
“ causes over which the charterers have no con- 
trol,” & the causes mentioned were simply 
enumerated as iostances, & as a strike was a 
cause over which the charterers had no control 
they were not liable for demurrage in respect of 
the period of detention caused by the strike. — 
Ambatielos V, Anton Jurgens Margarine 
Works, [1923] A. 0. 175 ; 92 L. J. K. B. 306 ; 
128 L. T. 417 ; 39 T. L. E. 106 ; 67 Sol. Jo. 167 ; 
16 Asp. M. L. C. 28 ; 28 Com. Cas. 285, H. L. 

1600. .1 — ^By a charterparty the sailing 

ship Frank f belonging to pltfs., was chartered 
to defts., in order to load a cargo at Swansea for 
carriage to Port Nolloth, South Africa. It was 
provided {inter alia) that the vessel was to be 
unloaded at an average rate per working day, 
otherwise charterer to pay demurrage, ” except 
in case of strikes, riots, lockouts, labour distui*b- 
ances, trade disputes, accidents, or other Inndrancea 
beyond charterers’ control.” Shortly before the 
arrival of the vessel at Port Nolloth British 
territory near the port was invaded by the 
Germans. The Govt, took possession of the port 
for military purposes ; martial law was declared, 
&> all appliances for unloading vessels were under 
military control, & not available for dealing with 
vessels carrying commercial cargoes, In an action 
by the owners claiming damages for demurrage, 
the charterers contended that they were protected 
by the terms of the charterparty, as the causes of 
the demurrage were within the words ” accident, 
or other hindrance beyond charterers’ control ” in 
the exception clause ; — Held : the demurrage, being 
due to the conscious & intentional acts of the 
lawfully authorised officer placed in charge of the 
port, for the better conduct of the war, was nob 
due to ” accident ” ; by the ejusdem generis rule, 
the words “ or other hindrance ” related only to 
what could be described as accident ; & the 

charterers were not protected. — ^Akt. Frank v, 
Namaqua Copper Co., Ltd. (1920), 90 L. J. K. B. 
36 ; 123 L. T. 523 ; 36 T. L. E. 438 ; 15 Asp. 
M. L. C. 20 ; 25 Com. Cas. 212. 

Annotations : — Reid. Akt. General Gordon v. Capo Cwppor 

Co. (1921), 26 Com. Cas. 289 ; Adelaide S.S. Co. r. 11. 

(1924), 93 L. J. K. B. 871. 

1691. ” Or other accident.”] — A steam- 

ship was chartered for six months at a certain 
rate of hire per month & was to be employed 
between safe ports within deliued limits. Clause 12 
of the charterpai’ty provided that ” in the event 
of loss of time from deficiency of men or owners’ 
stores, breakdown of machinery, or damage to 
hull or other accident preventing the working of 
the steamer &; lasting more than twenty-four 
consecutive hours, the hire shall cease from the 
commencement of such loss of time until she be 
again in an efficient state to resume her service ; 
but should the steamer be driven into port, or to 
anchorage by stress of weather, or from any 
accident to the cargo, or in the event of the 
steamer trading to shallow harbours, rivers, or 
ports where there are bars causing detention to 
the steamer through grounding or otherwise, 
time so lost & expenses incurred, other than repairs, 
shall be for charterers’ account.” During the 
currency of the charterparty the steamer was 
ordered to discharge at Marans, which was situated 
up a river. While proceeding up the river to that 
port she got aground on soft clay, & remained 
aground for eight days. She was damaged by 

K 2 
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Sect, 1. — TJw contract of carriage: Svb-aect, 3, C. 
jb), D. Jg,] 

the occurrence, ^ the repairs occupied a substantial 
time. Ma rans was a safe port, there was no bar 
in the harbour, river, or port. In an arbn. 
between the owners & charterers the arbitrator 
awarded that hire ceased (o) dxiring the time the 
steamy was aground, & (6) during the time 
occupied while the damage to the steamer conse- 
quent upon the grounding was being repaired : — 
Held : (1) the ^mdem generis rule could not be 
applied to the words “ or other accident ** in the 
firet part of clause 12, & those words covered any 
accident to the steamer preventing her working 
for more than twenty-four consecutive hoiu's ; 
(2) the words “ where there are bars,” in the 
second part of clause 12, which was a qualification 
of the first part, applied only to “ ports,** & not 
to shallow harbours or rivers, & as the grounding 
which caused the detention took place when the 
steamer was trading to a river, the time so lost 
was for charterers’ account. — S.S. Magnhild v. 
McIntyre Brothers & Co., [1921] 2 K. B. 97 ; 
90 L. J. K. B. 527 ; 124 L. T. 771 ; 37 T. L. B. 
413 ; 15 Asp. M. L. C. 230 ; 26 Com. Cas. 185, 
C. A. 

Annotation : — As to (1) Apld. Ambatieloa v. Anton Jurgens 

Margarine Works (1922). 38 T. L. 11. 294. 

1692. Application to exempted causes of non- 
delivery — “ Or any other cause.**]— S.S. Knuts- 
ford, V, Tillmanns & Co., No. 3504, post. 


JD* Admission of Extrinsic Evidence, 

See, generally, Deeds, Vol. XVII., pp. 302 ei seq, 

1692U To vary terms of contract — Charterparty 
und^r seal — Subsequent parol agreement — When 
inconsistent with charterparty.] — Leslie v. De ia 
Torre (1795), cited 12 East, at p. 581 ; 104 E. K. 
228. 

Annotatunis : — Beld. Thomson v. Brown (1817), 1 Moore, 

C. P. 358 ; Nash r. Armstrong (1801), 10 C. B. N. S. 259. 

1694. .] — An obligation by 

deed cannot be altered but by deed ; therefore, 
in an action of covenant on a charterparty 
in which pltf. covenanted to sail from London 
to Gibraltar, & there to deliver an outward 
cargo, & receive from the agents of deft., as 
freighter, at Gibraltar, or at Malaga, Cadiz, 
or Seville, as should be ordered by the agents at 
Gibraltar, such goods, as the agents might load on 
board for the homeward cargo, & that the vessel 
should return direct to the port of London, & 
deliver the homeward cargo, the agents of deft, 
at Gibraltar, having ordered pltf. to proceed to 
Cadiz, at which pl^e other agents directed by 
parol that the homeward cargo should be delivered 
at ^verpool instead of London : — Held : pltf. 
^ving dwivered the cargo at Liverpool, & declared 
in an action of covenant on the charterparty, 
could not wcover the freight, the substitution by 
p^l of Liverpool for London, being inconsistent 
with the covenant contained in the charterparty. — 
Thompson v. Brown (1817), 7 Taunt. 666 ; 1 
Moore, - - 
Annoial] 

596. 

West 

1695. When not inconsistent 

with charterparty*] — ^Pltfs. having contracted by 


C. r. 368 ; 129 E. R. 261. 

:;“Ck)iiid. Cordwent v. Hunt (1818), 8 Taunt. 
Menu. Sellers v, Bickford (1817), 8 Taunt. 31; 
V, Blakeway (1841), 9 Dowl. 846. 


charterparty sealed to let a ship, then in the 
Thames, to freight to defts. for eight months, to 
commence from the day of her sailing from 
Gravesend, on the voyage there stated, & having 
covenanted that she should sail from the Thames 
to any British port in the English Channel, 
there to load such goods as the freighters should 
tender, &; saU to the West Indies, & bring back a 
i*etum cargo to London ; afterwards agreed by 
parol with defts. that the ship, instead of loading 
at some port in the Channel, should load in the 
Thames, & that the freight should commence from 
her entry outwards at the custom house : — Held : 
this subsequent parol contract was distinct from 
& not inconsistent with the contract by deed, 
being anterior to it in point of time & execution, 
& might therefore be enforced by action of 
assumpsit, — White v. Parkin (1810), 12 East, 
578; 104E. B. 225. 

Annotationa : — Reid. Thomson v. Brown (1817), 1 Mooro, 

C. P. 358 ; Fletx3hor v. GiUespie (1826), 4 L. J. O. S. C. P. 

202. Mentd. Bindley r. Lacey (1864), 13 W. 11. 80. 

1696. Bill of lading.] — Leduc v. Ward, 

No. 3172, post, 

1697. To construe terms of contract — Meaning of 
“ privilege.**] — ^By the contract between the 
owners captain of an India ship the latter is to 
receive a certain compensation in lieu of privilege 
& primage ; a conversation between the parties 
previous to the contract is evidence to show in 
what sense they intended to use the word privilege. 
— Birch v, Dbpeyster (1810), 4 Camp. 386 ; 1 
Stark. 210 ; 171 E. B. 449, N. P. 

I Annotations Reid. Luckio r. Bushby (1853), 13 C. B. 

864. Mentd. Crampton v. Walker (1860), 3 E. & E. 321. 

1698. Evidence of broker — ^As to statement 

made at time of execution of charterparty.] — If 

one construction of a chaHerparty be much in 
favour of one of the parties, &> an opposite con- 
struction equaUy in favour of the other, the evi- 
dence of the broker through whom it is entered 
into, as to what was said at the time of its execu- 
tion, is of too dangerous a nature to be much 
relied on. — Taylor Briggs (1827), 2 C. & P, 626 ; 
Mood. & M. 28 ; 172 E. B. 238, N. P. 

1699. Meaning of “forthwith.**] — On a 

written agreement for the liire of a vessel to bo 
made ready to take on board “ forthwith ** evi- 
dence is inadmissible to show that the parties 
agreed that the vessel should be ready in two days. 
But evidence of the known circumstances of the 
vessel is admissible to show how soon she might 
reasonably be expected to be ready.— Simpson 
V, Henderson (1829), Mood. & M. 300, N. P. 

1700. Prior charterparty.] — The master of 

a ship entered into a charterparty with B., by 
which a lump sum of £240 for freight, & a gratuity 
of 1 0 per cent, to himself was to be paid ; he after- 
wards entered into a second charterparty with A., 
under which freight was to be paid by weight. 
In the second charierparty no notice was taken of 
the first, but a memorandum was written at the 
foot of the second charterparty, signed by the 
master only, & referring to the sums of £240 & 
£24 as due for freight & gratuity. A. dqnied all 
liability under the first charterparty & memo- 
randum : — Held : evidence was not admissible 
to vary the instruments & as A. was not named in 
the first charterparty, he was liable to pay the 
freight under the second only, which was less in 


PART VII. SECT. 1, SUB-SECT. 8.— D. 

q. To vary terms of contract — 
Contemporaneous agreement for con- 
dUioruu suspension of operation of 
MimoAN 

(1883), 22 N. B, R. 022.— CAN. 


r. To construe terms of contract — 
Ambiffucus terms ,] — Dymknt v. North - 
KRN & NORTH-WJBSTKRN IlY. CO. 
(1886), 11 U. K. 343.— CAN. 

t. Meaning of vmds.] — 

Parol evidenoe will bo allowed to provo 
the usual Interpretation to be given 


to certain words In a charterparty, 
>vhon without such evidenoe these 
words would not have a plain meaning. 
— Caird V, Websticb (1883), 9 Q. L. iT. 

CAN. 

a. Evidence of subsequent 

deck cargo agreement .] — In terms in a 
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amount than the lump sum. — T he Lady Douglass 
(1849), 4 L. T. 656 ; 13 Jur. 521. 

1701. Meaning of “ freight. — The 

words “ freight payable in liondon ” in a bill of 
lading define the place only, not the time, of pay- 
ment. 

Evidence is not admissible to explain the mean- 
ing of the word “ freight ” which is not an 
ambiguous term. — K kall v, Burnett (1877), 25 
W. B. 305, D. 0. 

1702. To show intention of parties — Where 
clause ambiguous.] — By charterparty it was agreed 
between pltfs., shipowners, & defts., charterers, 
that pltfs.* steamer, then trading, but “ expected 
ready to load about Apr. 10, should, “ with all 
convenient speed, sail & proceed to defts.* loading 
berth. North Dock, Swansea, & there load, always 
afioat, a full & complete cargo . . . lighterage, 
if any necessary, to enable steamer to complete 
loading at North Dock, Swansea, to be at 
merchants* risk & expense.” 

The vessel was delayed by stress of weather on 
her inward voyage, & did not arrive at the North 
Dock, Swansea, until Apr. 30, at which time the 
tides were taking off. Though the vessel could 
have completed her loading ” always afloat ** 
in the North Dock, the owners of the vessel, before 
all the cargo had been taken in, &, to prevent her 
being delayed a week before she would be able 
again to get over the sill of the dock, removed her 
to another dock, & there took in the remainder of 
the cargo. _ ^ . 

In an action by the shipowners for freight 
admittedly due, the charterers, as defts., counter- 
claimed for {inter alia) the cost of the carriage of the 
remainder of the cargo to the other dock : — 
Held: (1) the clause as to lighterage was 
ambiguous, & on extrinsic evidence being admitted 
showing that the intention of the parties was that, 
if the steamer was not able to complete her load- 
ing at the North Dock, defts. were to bear the 
expense of completing the loading elsewhere; 
(2) the shipowners were liable for the cost of the 
carriage to the other dock, as the vessel could, 
within the meaning of the charterparty, have been 
loaded in the North Dock, always afloat, & the 
fear of the detention of the vessel did not justify 
them in removing her. — The Curfew, [1891] P. 
131 ; 60 L. J. P. 53 ; 64 L. T. 330 ; 39 W. R. 367 ; 
7 T. L. R. 225 ; 7 Asp. M. L. C. 29, D. 0. 

Annotation :~Eefd. The Nlfa, [1892] P. 411. 

1703. To prove authority of agent — Agent 
signing “by telegraphic authority.”] — A firm 
of shipbrokers signed a chorterpaity in the 
form “ by telegraphic authority ’* of the char- 
terer “ as agent.** Owing to a mistake made 
by the officials in its transmission, the rate of 
freight offered by the charterer had been mis- 
represented in the telegram which the shipbrokers 
had received from him. In an action brought by 
the owners of the ship against the shipbrokers for 
breach of warranty of authority ; — Held : evi- 
dence of persons engaged in the business was 
admissible to explain the effect of the form of 
signatme, such evidence showed it was commonly 
adopted in order to negative the implication of 
any further warranty by the agent than that he 
had received a telegram, which, if correct, 
authorised such a charter as that which he was 
signing & the shipbrokers were therefore not 
liable. — Lilly, Wilson & Co. v. Smalbs, Eeles 


& Co., [1892] 1 Q. B. 456 ; 40 W. R. 544 ; 8 
T. L. R. 410. 

Evidence^f custom.] — See Sect. 15, sub-sect. 3, 
post. 

To prove that party contracted as agent.] — See 
Nos. 1768-1772, 1775, post. 

To prove that party contracted as principal.]— 

See No. 1775, post. 


E. Printed Words. 


See, generally. Deeds, Vol. XVII., p. 357, 
Nos. 1673-1678. 

1704. How far binding.]— A charterparty, made 
in London, between pltf., shipowner, & deits. “ as 
agents to Samuel Ferguson, of Anamaboe, mer- 
chants & charterers,” was signed “ for D.,” pltf., 
“ owner, II. G. as agent. For Samuel Ferguson, 
Esq., of Anamaboe, G. brothers,** defts., “as 
agents.** The charterparty was partly written 
Sl partly printed, the words “ merchants ** & 
“charterers’* being printed, & in the plmal, 
throughout it. Defts. merchants in London, 
acted in England as agents for Ferguson, a native 
of Africa, & residing at Anamabc^ in that country. 
By the charterparty, pltf.’s ship was chartered 
for a voyage from Liondon to Africa & back, & 
freight was made payable on delivery of the return 
cargo : — HeU : defts. were not personally liable, 
as principals, on the charterparty. — Deslandes v. 
Gregory (1860), 2 E. & E. 610 ; 30 L. .T. Q. B. 
36 ; 2 L. T. 634 ; 6 Jur. N. S. 651 ; 8 W. R. 685 ; 
121 E. R. 230, Ex. Ch. 


Annotations Pearson v. Goschen C864), 10 L. T. 

758; Hutchinson v. Tatham (1873), L. R. 8 C. P* 48- j 
Universal Steam Navigation Co. i*. McKelvle, [19231 


A. C. 492. 


1705 , .] — By a charterparty made between 

pltfs. & deft., master of an Italian vessel, it was 
agreed that the ship should load a cargo at Glasgow 
& proceed therewith to San Francisco, where she 
should be consigned to the charterers* agents 
“inwards & outwards, paying the usual com- 
missions,” ... & so end tlte voyage. A final 
printed clause contained a stipulation that pltfs. 
Glasgow agents should report the ship at the 
Custom House “ on her return to her port of dis- 
charge in the United Kingdom,” The vessel was 
duly consigned to the charterers* agents at San 
Francisco, who, on her arrival there, transacted 
the “ inwards ” business, & received the usual 
commission on the “ inwards ” freight. 
tendered to deft, a homeward cargo which ho 
declined, but he offered to take a cargo to the 
Mexican coast, whither he was going in order to 
fulfil another charter. A cargo for that destination, 
however, could not be obtained, & the ship sailed 
in ballast to Mexico & carried thence a cargo to 
Europe in pursuance of the other charterparty, 
with which pltfs. had no concern. Pltfs. having 
brought an action for breach of contract to recover, 
as damages, the outwards commission which would 
have been earned if deft, had accepted a home- 
ward cargo at San Francisco, & brought it to 
Europe, as pltfs. contended he was bound to do 
Held: no such obligation was created by the 
above-mentioned clauses of the charterparty, 
which merely amounted to a proviso that, if the 
ship were engaged on a voyage “ outwards,** then 
the agents should be further employed, & should 
be paid commission on the “ outwards ** freight. — 
Cross v. Pagliano (1870), L. R. 0 Exch. 9 ; 40 


oharterparty It was held that the some 
did not preoludo tho parties from 
making a snbsennent special arrange- 
ment as to deck cargo, but on the 


antrary rather to contemplate the 
osslblllty of such an arrangement, 
arol proof of such arrangement was 
1 lowed as merely explanatory, not 


contradictnry, of tho charterparty it- 
self. — ^M orrow & Fell v. Hdtohinison 
Sc Brown (1873), 45 Sc. Jur. 334 ; 10 
So, L. R. 338.— S(X}T. 
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Sect, 1 . — The contract of carriage: Sub-sect, 3, E., 
F, d? O, (g).] 

L. J. Ex. 18 ; 23 L. T. 420 ; 19 W. R. 1 59 ; 3 Mar. 
h. a 492. 

AnnokUUm Eefd. Gray r. Carr (1871), L. R. 6 Q. B. 622. 

1706. Unintentional omission to strike out — 

Effect of knowledge of impossibility of performance.] 
— ^Although a claiise, by way of condition or 
warranty, contained in a charterparty, cannot be 
got rid of by reason of its being part of a printed 
form, not adverted to expressly by the parties, & 
intended by one of them to be omitted ; yet, if 
the other party was aware at the time that it 
could not be complied with, & after showing that 
it was broken, treated the charter as subsisting, 
it will afford him no defence to an action on the 
charter. — D ixon v. Heriot (1862), 2 P. & F. 760. 

AnnotaUcn : — Befd. Bentson u. Taylor (1893), 42 W. R. 8. 

1707. Rectification.] — Action by 

charterer on a charterpartv. Defence, that the 
charterparty was made between deft. & the T. 
CO., & not pltf. Reply, that the agreement was 
between pltf. & deft. ; that in drawing up the 
charterparty one of the T. co.’s prints forms 
was us^, on which the name of the T. co. appeared 
as charterers ; that by the mistake of pltf. & deft, 
the T. co.’s name was omitted to be struck out, 
& remained instead of pltf.’s name ; that the 
charterparty was signed by pltf. & deft., & it 
was intended & agreed that pltf. should be liable 
& entitled under it ; — Held : on demurrer it was 
unnecessary that the charteroar y should be 
rectified, A: the reply was good. — B resslauer v. 
Barwick (1876), 36 L. T. 62 ; 24 W. R. 901 ; 
3 Asp. M. L. 0. 355 ; 3 Char. Pr. Cas. 56. 

1708. When inconsistent with specific 

undertaking.] — By a bill of lading made in 
England by the master of an English ship certain 
packages of tea were “ to be delivered from the 
ship’s deck, where the ship’s responsibility shall 
cease, at the port of Montreal ” . . . “ unto the 
Grand Trunk Railway co., & by them to be 
forwarded thence per railway to the station 
nearest to Toronto, & at the aforesaid station 
delivered to the consignees or to their assigns.” 
The instrument contained, in addition to a long 
list of excepted special risks, whether arising from 
negligence or otherwise, the following condition: 
** No damage that can be insured against will be 
paid for, nor will any claim whatever be admitted 
unless made before the goods are removed.” In 
an action in the Superior Ct. of Lower Canada 
against the shipowner for the value of damage 
done to the said packages during the voyage, it 
appeared that the same were landed, placed in 
certain shipping sheds, removed therefrom to 
railway freight sheds, in Montreal, & finally 
delivered to the consignees in Toronto. No 
notice of damage was given until thirteen days 
after the delivery was completed : — Held : the 
condition, though in its firrt clause limited to 
insmable damage, clearly applied as regards its 
second clause to all da^ge, whether apparent 
or latent, which could by examination of the 
packages, conducted with reasonable care & skill 
at the place of removal, have been discovered. 
The bill of lading in this case was a contract to 
be governed A interpreted by English law, A 
therefore no substantive defence arising from 
delay in making the claim could be made apart 
from the express condition contained therein, 
notwithstanding the provisions of Article 1680 of 
the Canadian Civil Code. 

Where a cargo of grain is found to be heated, 
a damage which may arise either from its bad 


condition when shipped, or from some cause 
existing in the ship, it may be essential to prove 
the state of the cargo before its shipment. But 
where, as in this case . . . noxious substances, 
calculated to produce the peculiar damage actually 
present, are found to have been used in close 
proximitv to the tea cause A effect are so nearly 
brought together that a conclusion can be reached 
without proof of its condition at the time of ship- 
ment (Sir Mootaqub Smith). 

The clause, “ The goods to be taken from along- 
side by the consignee immediately the vessel is 
ready to discharge, or otherwise they will be landed 
A stored at the expense of the consignee, A at 
his risk ” is no doubt opposed to the above con- 
struction. ... It is evidently one of the printed 
clauses A cannot control the specific undertaking 
to forward the goods to Toronto (Sm Montague 
Smith). — ^Moorb v, Harris (1876), 1 App. Cas. 
318 ; 45 L. J. P. C. 65 ; 34 L. T. 619 ; 24 W. R. 
887 ; 3 Asp. M. L. C. 173, P. C. 

AnnotaHon : — Refd. Wiener v, Wilsons A Furness -Loyland 

Line (1910), 11 Asp. M. L. C. 413. 

1709. When Inconsistent with written words 

— Statement as to weight of cargo.] — Defts. were 
charterers of a steamship engaged in the Mediter- 
ranean trade, A had ship’s agents or consignees 
at the ports of call. It is the custom for a ship’s 
agent or consignee to sign bills of lading inst^d 
of the master, A no difference is recognised in 
trade usage between the efficacy of his signature 
A that of the master. Defts.* agents at Genoa 
signed a bill of lading for manganese, shipped in 
bulk A not weighed at the time of shipment, 
which described the manganese as of a ce^in 
weight, but contained in print the words, ** weight, 
contents, A value unknown.” Pltf. was assignee 
for full value of this bill, A the whole of the 
manganese shipped was, on the arrival of the 
ship, delivered to liim, but was found to be short 
of the weight stated in the bill. In an action 
brought by him to recover damages for non- 
delivery of the full weight : — Held : (1) the 

printed words controlled the statement of weight ; 
(2) defts. were not bound by the signature of 
their agents to a bill of la^g for a greater 
quantity than was actually shipped. 

Bills of Lading Act, 1855 (c. Ill), s. 3, applies 
only to the person actually signing the bill of 
lading. — Jessel v, Bath (1867), L. R. 2 Exch. 
267 ; 36 L. J. Ex. 149 ; 15 W. R. 1041. 


Annotations: — As to (1) FoUd. Leboau v. General Steam 
Navigation Co. (1872), L. R. 8 O. P. 88. Consd. Hogarth 
Shipping Co. V, Blvtn Greene, Joiu*dain, [1917] 2 K. B. 
634. Refd. New Chinese Antimony Co. v. Ocean S.S. 
Co., [1917] 2 K. B. 064. As to (2) Ezpld. Brovm e. 
Powell Coal Co. (1875), L. IL 10 C. P. 662. Folld. 
Thorman v, Burt, Boulton (1886), 64 L. T. 349. Oensrally, 
BeM. The Ida (1873), 29 L. T. 623, n. ; Parsons v. New 
Z^and Shlppij^ Co., [1900] 1 Q. B. 714. 


1710. Exceptions from liability for 

damage.] — ^Brisctoe A Co. y. Powell A Co., 
No. 2686, post. 

1711. Stipulation as to time for load- 

ing.] — ^France, Fenwick A Co., Ltd. v. Space- 
man (Philip) A Sons, No. 2836, post, ^ 

1712. .] — ^A cnarterparty pro- 

vided that a cargo of pit props was “ to be loaded 
at the rate of 125 famoms daily A discharged at 
the rate of 125 fathoms daily reversible with cus- 
tomary steamship dispatch, as fast as the steamer 
can receive A deliver, during the ordinary working 
hours of the respective ports, but accordiM to 
the custom of the respective ports, Sundays, 
general or local holidays, unless used, in both 
loading A dischargiz^ excepted.” The words m 
italics were interlined in wnting : the rest of the 
clause was printed. Reversible ” signified that 
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any time saved in loading might be added to the 
time allowed for discharging & vice versa. The 
daily rate was equivalent to thirteen days for 
loading & thirteen days for discharging. 

When the ship arrived at the port of loading 
the master of the ship entered into an agreement 
with the shipper, who was also the vendor, of the 
cargo that an allowance for ** dispatch money** 
should be made to the shipper for each day saved 
in loading. The ship was loaded in nine days, & 
accordingly dispatch money for four days was 
deducted from the freight. In respect of this 
purchase of four days by the master the bill of 
lading contained the statement “ thirteen days 
used for loading.** This bill was indorsed to the 
charterers, & they in knowledge of the trans- 
action between the master & tlie shipper took 
delivery of the cargo under the bill. The ship 
took seventeen & a half days in discharging the 
cargo, allowing for Sundays & holidays. By the 
custom of [Newport] the port of discharge, the 
discharge of pit props was suspended during wet 
weather & during half of each Saturday, & if the 
custom of the port applied the ship was discharged 
in thirteen days. In an action for demurrage 
incurred in the discharge of the cargo : — Held : 
(1) the parties intended to contract on the basis 
of a fixed number of lay days & the reference to 
the custom of the port was inconsistent with that 
intention, & consequently the time during which 
the weather was wet & the half of each Saturday 
could not be deducted ; (2) the shipper had no 
authority from the charterers to alter the charter- 
party by selling the four days saved in the loading 
to the ship, & the charterers wei*e not estopped 
by the false statement in the bill of lading from 
claiming on the discharge under the word 
“ reversible ” the four days saved in the loading ; 
consequently they were liable for demurrage for 
one half-day only. — Love & Stewart, Ltd. v. 
Rowtor S.S. Co., Ltd., [1916] 2 A. C. 627 ; 86 
L. J. P. 0. 1 ; 115 L. T. 415 ; 13 Asp. M. L. C. 
500, II. L. 

Annotation : — As to (1) Refd. United States Shipping Board 

V. Strick, [1926] A. C. 545. 

1713. Provision for payment of de- 

murrage.] — By a charteiparty the cargo was “ to 
bo received from alongside free of expense & risk 
to the ship accordi^ to the customs & law^s at 
the port of destination, with customary dispatch, 
within thirty-five weather working days after 
receipt by consignees of captain’s written notice 
that he is ready to discharge. . . . Demurrage in 
unloading, if any, to be paid by consignees at 
the rate of 3d. per net registered ton per running 
day, except in cases of unavoidable accidents or 
hindrances beyond the consignees* control.’* The 
words “ wdthin thirty-five weather working days ** 
were written in ink, the rest of the clause being 
in print. At the port of discharge the ship was 
prevented from unloading within thirty-five days 
by hindrances beyond their control, & was 
detained fifty-two days beyond. Upon a claim 
for fifty-two days* demurrage : — Held : the 
consignees were not liable. 

Parties who altered a printed contract must be 
presumed to give as much effect to the printed as 
to the written words which might be inserted 
(Lord Halsbury, 0.). — ^Akt. Argentina v. 
Von Labr (1903), 20 T. L. R. 9, 0. A. 

1714. .] — Hadjipatbras v. 

Wbigall (S.) & Oo., No. 1688, ante. 


1715. When Inconsistent with Intention of 

parties.] — Oranges were shipped on board a steam- 
ship under a bill of lading which stated that the 
ship was then ** lying in the port of Malaga, & 
bound for Liverpool, with liberty to proceed to 
& stay at any port or ports in any station in the 
Mediterranean, Levant, Black Sea, or Adriatic, 
or on the coasts of Africa, Spain, Portugal, France, 
Great Britain & Ireland, for the purpose of 
delivering coals, cargo, or passengers, or for any 
other purpose whatsoever.** The bill of lading 
contained a clause whereby the shipper expressly 
agreed to all its stipulations whether written or 
printed. The deviation clause was printed with 
the name of the port of shipment left blank & 
filled up in writing. 

The ship left Malaga for a port on the East 
coast of Spain & out of her course for Liverpool, 
then returned & made for Liverpool, where the 
oranges were delivered in a damaged condition 
owing to the delay. In an action by the shipper 
against the shipowner for damages for breach of 
contract : — Held : the printed clause must not 
be construed so as to defeat the main object & 
intent of the contract, which was to carry the 
oranges from Malaga to Liverpool ; the liberty 
must be restricted to ports which were in the 
course of the voyage ; the deviation in question 
was therefore not justified, & the shipowner was 
liable. — Glynn v. Margetson & Co., [1893] 
A. 0. 351 ; 62 L. J. Q. B. 466 ; 69 L. T. 1 ; 9 
T. L. R. 437 ; 7 Asp. M. L. C. 366 ; 1 R. 193, 
H. L. ; affg. S. C. svh nom. Margetson v. Glynn, 
[1892] 1 Q. B. 337, C. A. 

Annotations : — Expld. Evans v. Cunard S.S. Co. (1902), 18 

T. L. K. .374. Consd. MorriHon r. Sliaw, Savill & Albion 

Co., [1916] 2 K. B. 783. Apld. A.-G. r. Smith (1918). 

87 L. J. K. B. 1045. Refd. Bupstall v. Grimsdale (1906), 

11 Com. C&s. 280 ; Sanday v. British & Forei^nx Marine 

Insco.. [1915] 2 K. B. 781 ; lie Sutro & Heilbut, Symons, 

[1917] 2 K. B. 348 ; United States Shipping Board r. 

Bunge y Bom Son. (1925), 134 L. T. 303 ; Cunard S.S. Co. 

V. Buerger, [1927] A. C. 1. Mentd. Naylor, Benzon v. 

Krainiflche Industrie Geseilschaft,, [1918] 1 K. B. 331 ; 

Huflfy-ArneU, etc., Co. t). 11.. [1922] 1 K. B. 599. 

1716. Application to particuiar circum- 

stances.] — Grant & Co. v. Coverdalb, Todd & 
Co., No. 2735, post 

1717. Effect of striking out — Construction of 
charterparty.] — In construing an ambiguous 
charterparty, the fact that certain words, which 
were in the printed form of the charterparty, 
have been struck out is a matter which may be 
taken into consideration. — Rowland & Mar- 
wood’s S.S. Co., I/TD. V. N 11 .SON Sons & Co., 
I/TD. (1897), 13 T. L. R. 459 ; 41 Sol. Jo. 675 ; 
2 Com. Cas. 198. 

F. Conflict of Latos. 

See^ generally i Conflict of Laws, Vol. XI., 
pp. 387 et seq. 

Law governing contract .] — See Conflict of 
Laws, Vol. XI., pp. 389, 390, 396-398, Nos. 646, 
646, 690-700. ^ ^ 

Jurisdiction of Admiralty Court,]— 

Admiralty, Vol. I., pp. 141, 142, 147, 148, Nos. 
494, 495, 543-648. 

G. Particular Words and Phrases. 

(a) In General. 

1718. Primage & average.] — How a covenant 
to pay “ primage & average accustomed ** cdiall be 
construed. — Markham v. Dutra (1719), 11 Mod. 
Rep. 305 ; 88 B. E. 1066. 


PART VII. SECT, i, SUB-SECT. 3.— 

0 . (»). 

b. ** CfeneraUv dt wUhoui exc^ion ** 
— Indemnity aa to daim or 


Covenant to Indemnify ** ^norally & 
without exception ” againsl a charter- 
party. which defts. had assumod : — 
Held: under the oiroumstanoeB to 


moan rather without exception aa to 
the desoilptlon of claim, than as to 
time ; & defts. would be liable only 
for moneys accruing due under it 
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Shipping and Navigation. 


Sect 1. — The contract of carriage: Svb-sect 3, 6. 
(ff), (5) db {€),] 

1719. **As soon as sentence of condemnation 
should have passed — Legal sentence.] — In cove- 
nant on a charterparty, whereby it was agreed to 
employ a ship of which pltf. was the captor, as 
soon as sentence of condemnation should have 
passed, the sentence must be taken to mean a 
legal sentence, & the party who sues for the 
freight must aver that the ship was condemned 
by a ct. having competent jurisdiction. — IJnwin 
r, WOLSELEY (1787), 1 Term Rep. 674 ; 99 E. R. 
1314. 

Annofaiions : — Mentd. Allen v, Waldeerravo (1818), 8 Taunt. 

566 ; Thompson v, Pearce (1819), 1 Brod. & Bing. 25; 

Gidley e. Palmerston (1822), 3 Brod. Sc Bing. 275 ; Grant 

r. Secretary of State for India (1877), 2 C, P. D. 445. 

1720. “ Days ** — For purpose of discharge of 
cargo.] — Cochran v. Retberg, No. 3965, poet 

1721. “ Cargo.'*] — Lewis v. Marshall, No. 
1897, post. 

1722. ‘‘Freight.**] — Lewis v. Marshall, No. 
1897, post. 

* 1728. “ Payable in London.’*] — K rall v. 

Burnett, No. 1701, ante. 

1724. Foreini words.] — ^Pltf. by his declaration 
alleged that he engaged by charterparty to sail 
from Simdswall with a cargo on account of deft, to 
Southanmton, where the voyage was to terminate, 
& that oeft. thereby engaged to pay for freight 
“ that freight which the captain co^d prove to 
have b^n the highest paid on the same passage by 
water when the ship passed Elsinore, but not 
below 90s. per” etc.: — Held: (>) this meant 
freight payable for the same voyage by a ship to 
Southampton, & it did not extend to freights 
payable on a passage to the same district of water, 
wmch might include London as well as Southamp- 
ton ; & therefore proof by the captain that higher 
freights than 90®. had been earned by vessels on 
the voyage from Sundswall to London, the 
freights to Southampton were at that time 7^. 6d. 
higher than the London freights, did not prove 
that a higher rate than 90/?. had been earned on 
the same passage by water as contemplated in 
the charterpartj^ ; (2) the ct. could not decide 
whether a particular foreign word in a charter- 
party was correctly translated. — Gether v. Capper 
(1856), 18 C. B. 866; 25 L. J. C. P. 260; 27 
L. T. O. S. 298 ; 2 Jur. N. S. 789 ; 4 W. R. 044 ; 
139 E. R. 1613, Ex. Ch. 

Annotation : — Qenerally. Mentd. Abbott r. Middleton, 

Ricketts v. CiJarpenter (1858), 7 H, L. Gas. 69. 

1725. Place of loading in case of “ war.*’] — 
Avery v, Bowden, No. 2763, post 

1726. “ Addressing ** of ship.] — memorandum 
in a printed form of a charterparty between two 
brokers, used by the charterer, “ commission to be 
paid to charterer, to whom the vessel is to be 
addressed, on her return to London,” the charter 
being only for an outward voyage, & mal^g no 
mention of a homeward voyage ; & the ship not 
having returned direct from the i)ort of discharge, 
but taken a cargo elsewhere: — Held: (1) to 
require evidence that the memorandum was under- 
stood by the parties to be part of the contract, & 
that in mercantile usage it applied in such a case 
to the return cargo, & meant that the charterer 
shoidd collect the freight & receive commission 
on it ; (2) the vessel being ” addressed ” meant 


that it should be consigned to a certain party, who 
should transact all the business & collect the 
freight, for which he would be entitled to charge, 
by way of commission, on the gross freight. — 
Hibbert V. Owen (1869), 2 F. &; P. 502, N. F. 

1727. “ Forthwith ** — In covenant to procure 
ship.] — Roberts v. Brett, No. 1648, ante. 

1728. “ Inaccessible ** — As to port of discharge.] 
— S.S. Knutspord, Ltd. v. Tillmanns & Co., No. 
3504, post 

1720. “ Damage to cargo by improper opening 
of valves.**] — ^Mbndl & Co. v. Ropnbr & Co., No. 
2708, post. 

1780. “Shipment.**] — ^Mowbray, Robinson & 
Co. V. Rosser, No. 4440, post 

1781. Construction of London Clauses — In bill 
of lading.] — On the construction of a bill of lading : 
— Held: the shipowners were not entitled to 
collect charges under the London clauses where 
the ship discharged not at a quay in dock, but at a 
riverside wharf. — ^Produce Brokers Co., Ltd. v. 
Furness, Withy & Co., Ltd. (1912), 106 L. T. 
636 ; 28 T. L. R. 329 ; 12 Asp. M. L. C. 188 ; 17 
Com. Cas. 165. 

Method of unloading cargo.] — See Sub-sect. 5, D., 
post 

In provisions relating to demurrage.] — See Sect. 
8, sub-sect. 3, post 

Construction of negligence clause — In excepted 
perils.] — See Sect. 4, sub-sect. 14, D., post. 

(h) ” Port.” 

Compare Insurance, Vol. XXIX., p. 70, Nos. 
279-287. 

1782. Commercial sense.] — ^By the terms of a 

charterparty the owners were entitled to an 
advance of one-third of the freight within eight 
days ” from final sailing of the vessel from her last 
port in United Kingdom.” The vessel was loaded 
at Penarth Dock, & was towed by a steam tug 
seven or eight miles, bringing her out about three 
miles into the Bristol Channel. She there cast 
anchor, as the weather was threatening. While 
she was lying at anchor a storm broke her cables & 
she ultimately ran ashore on Penarth Beach, & 
the cargo was spoiled. The vessel had never been 
beyond the limits of the port of Cardiff as defined 
for fiscal purposes, but she hod left what, for 
commercial purposes, is considered the port, A 
had been out at sea. She went ashore within the 
limits of the port in its commercial sense. The 
owners sued for one-third of the freight, & the 
charterers resisted the claim on the ground that 
the vessel had never sailed from her last port in 
the United Kingdom : — Held : the word ” port ” 
must be taken in its ordinary commercial sense, 
& as the vessel had got out to sea without any 
intention of returning, she must be taken to have 
finally sailed from her last port, her being driven 
back into it by the weather made no difference, & 
the one-third of the freight was payable. — Price 
V. Livingstone (1882), 0 Q. B. D. 679 ; 53 
L. J. Q. B. 118 ; 47 L. T. 629 ; 5 Asp. M. L. C. 13, 
C. A. ^ 

Annotations :—CojiMA, Garston Sailing Ship Co. v. Hlokle 

15 Q. B. D. 580. Befd. He Goodbody & Balfour, 
mson (1809). 82 L. T. 484 ; Mersey Mutual Under- 

wrltinfl: Assocn. v. Poland (1010). 15 Com. Cas. 205. 

1788. Not fiscal.] — The word ” port ” in a 

charterparty is to be understood in its popular, or 


duitog their co-partnership. Sc thence 
to the expiration of their charter by 

u. <****>■ " 

0 . ** Summer . — Whore action 
WM brought on a contract for the 
delivery M timber Held ; the word 
summer ** used in such contract 


meant, tmder the clroumstanees dis- 
closed in the case, the season of 
navigation which begins in the com* 
mencement of May Sc terminates about 
the end of Nov., Sc cannot be under- 
stood as limiting the time strictly to 
the three months which form the 
! season of summer, as the yeu is divided 


in the calcndar.—THiDODBAU & Lkr 
(1857). 7 L. C. K. 430.— CAN. 


d. Owner's risk ."] — Britisr Co- 
lumbia Canning Co. v. MoGreoor 
(1913), 26 W. L. R. 18 ; 6 W. W. R. 
543 ; 14 D. L. R. 556 ; 18 B. C. R. 
063.— CAN, 
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business, or commercial sense ; it does not in 
such a document necessarilv mean the port as 
defined for revenue or pilotage purposes. A 
charterparty provided that a ship should load a 
cargo of coals at Cardiff, & then proceed to 
Bombay, the freight to be paid two-thirds in cash 
“ ten days after the final sailing of the vessel from 
her last port in Great Britain,” & the remainder 
in cash on delivery of the cargo. The ship loaded 
the coals in the Bute Docks, at Cardiff, &, having 
cleared at the custom house, started on her voyage 
to Bombay. She proceeded down the artincial 
channel leading from the Docks to the River Taff, 
& when about 300 yards beyond the junction of 
the channel with the river, she came into collision 
with a steamer, & was so much injured that she 
was compelled to return the next day to the docks 
for repairs : — ffeld : at the time of the collision 
the ship was not outside the limits of the port, in 
the popular, business, or commercial sense of the 
word ; consequently, she had not finally sailed 
from her last port ; & no freight was payable. — 
Gabston Sailing Ship Co. v. Hickie (1885), 15 
Q. B. D. 580 ; 53 L. T. 795 ; 1 T. L. R. 587 ; 5 
Asp. M. L. C. 499, C. A. 

Annotations : — Consd. Hunter v. Northern Marine Insce. 

(1888), 13 App. Ca«. 717 ; lie Goodbody Sc Balfour. 

WilliamBon (1899), 82 L. T. 484. Refd. Leonia S.S. Co. 

V. Hank, [1908] 1 K. B. 499 ; United States Shipping 

Board v. Strick, [1926] A. C. 545. 

1734. .] — Be Goodbody & Co. & 

Balfour, Williamson & Co., No. 3511, post 

1735. .] — Hall Brothers S.S. Co., 

Ltd. V. Paul (R. & W.), Ltd., No. 3515, post 

1736. “ Liberty to proceed to any port.”] — 
Glynn v, Margbtson & Co., No. 1715, ante, 

1787. “ Port of Manchester .**] — Be Goodbody 
& Co. & Balfour, Williamson & Co., No. 3511, 
post, 

1738. Usual port ** — Substantial port in com- 
mon use.] — The words usual port ** in a charter- 
party mean one of the substantial ports in common 
use & do not include ports which are small & little 
known ; — Held : Sharpness is a ” usual port,” & 
in view of its character, the mode of access to it, 
the dangers of the voyage in question, & the 
character of the vessel, it was also a “ safe port ” 
within a particular charterparty. — Dollar & 
(^o. V. Blood Holman & Co. (1920), 30 T. L. R. 
843. 

(c) ” Dues and Charges,^' 

1739. ** Port charges & other expenses at port ’* 
— Coal supplied while in port.] — ^By a charterparty 
between defts., the owners of a steamer, & the 
charterers, it was agreed that the owners should 
maintain her in a thoroughly efficient state during 
the term of the charterparty, & that the charterers 
should provide & pay for coals & fuel, port charges, 
pilotages, agencies, commissions, & all other 
charges what^ever not appertaining to the work- 
ing or efficiency of the steamer. It was also agreed 
that if in consequence of a breakdown of machinery 
the vessel put into a port other than that to which 
she was bound, ” port charges, pilotages, & other 
expenses ’* should be borne by the owners. The 
steamer put into Vigo, a port to which she was not 
bound ; in consequence, as was alleged by the 
master, of the breakdown of the condenser. The 
master sued defts. in an action for disbursements 
for the price of coals supplied to him at Vigo : — 
Held : even assuming that the putting into Vigo 
was a necessary consequence of the breakdown of 
the machinery of the steamer, the price of the 
coals supplied there was not part of the “ port 
charges, pilotages, & other expenses at the port ** 
within the meaning of the charterparty, & defts. 


were not liable. — The Durham City (1889), 14 
P. D. 86 ; 68 L. J. P. 46 ; 61 L. T. 339 ; 6 Asp. 
M. L. C. 411. 

Annotaiimr .*— -ReM. S.S. Arlld v. Soc. Anou. De Navigation 

Hovranl, [1923J 2 K. B. 141. 

1740. Foreign tonnage dues.] — Trechmann v, 
Horne & Co. (1892), 8 T. L. R. 586. 

1741. “Port charges** — ^AU charges payable 
before clearance.] — Upon a voyage from South 
American ports to Leith the charterers of a ship 
exercised an option, reserved to them upon pay- 
ment of port charges, of discharging part of their 
cargo at Deptford. In consequence of the ship 
entering the Port of London the whole of the light 
dues up to & including Leith became payable. 
But for this deviation the light dues would have 
been payable at Leith by the shipowners. To 
avoid detention in the Port of London the 
charterers paid all the light dues demanded, but 
claimed to set them off against balance of freight, 
upon the ground that they were not port charges : 
— Held : the light dues were port charges, pay- 
able by the charterers in the terms of the charter- 
party. — Newman & Dale v, Lamport & Holt, 
[1896] 1 Q. B. 20 ; 65 L. .T. Q. B. 102 ; 12 T. L. R. 
18 ; 1 Com. Cas. 161 ; sub nom, Neman, Dale & 
Co. V, Lamport Holt, 73 1^. T. 475 ; 8 Asp. 
M. L. C. 76. 

Annotation : — Consd. The Katherine (1013), .30 T. L. H. 52. 

1742. Light dues.] — ^Newman & Dale v, 

Lamport & Holt, No. 1741, ante, 

1743. Pilotage dues In shifting ports.] — 

Whittatx & Co. V. Rahtken’s Shipping Co., 
Ittd., No. 3987, post, 

1744. Dues payable to dock company.] — 

A charterparty for a voyage from Antwerp to 
Rio de Janeiro & Santos contained the following 
clauses : — ” The cargo to be dispatched with all 
possible despatch at Rio f.f.a., at Santos on the 
quay . . . The charterer paying all dues & duties 
on the cargo & the steamer all port charges, 
pilotages, etc., as customary.” At Santos dues 
were payable per kilogramme of cargo discharged, 
under the following head of the dock co.’s tariff : 
— For the use of the quay for loading &: dis- 
charging goods & any merchandise, & for the 
dredging A clearing away of obstructions from 
the port ” : — Held : the dues paid under this 
heading were not ” dues ** & duties on the cargo ’* 
within the meaning of the charterparty but w^ere 
“ port charges ” & therefore that the amount of 
those dues was payable by the shipowner & not 
by the charterer. — ^Societa Anonima Unoherese 
D i Armament! MARiTi'mo v, Hamburg South 
American S.S. Co. (1912), 106 L. T. 957; 12 
Asp. M. L. C. 228 ; 17 Com. Cas. 216. 

1745. “ Customs due on cargo *’ — Spanish 
“ transport tax.**] — By a charterparty a ship was 
chartered to proceed to a Spanish port & load a 
cargo of iron rails, ” Spanish Customs dues on 
cargo to be paid by steamer not exceeding Is. 
per ton.*’ There was a Spanish tax, called a 
transport tax, levied on goods carried over sea or 
imported or exported through the land customs 
houses, & this tax was payable by the shipowner 
to the Spanish Govt., & was calculated on the 
weight of the cargo. There was no other tax on 
iron rails : — Held : the transport tax was not a 
” customs due on cargo ” within the meaning of 
the charterparty, & therefore the shipowners were 
bound to pay it, although it exceeded 1«. per ton. 
— London Transport Co., Ittd. v, Bessler 
Waecjhter & Co., Ltd. (1908), 24 T. L. R. 631; 
52 Sol. Jo. 442, H. L. 

1746. ** Dues & duties on the cargo **— <Dues pay* 
able to dook company.] — Societa Anonima 
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Sect, 1. — TJie contract of carriage: Subject, 3, G, 
(c) ; svb-aects. 4, 5, 6, 7, 8 <£? 9.] 

UNaHBRESB DI ABMAMENTI MABITTIMO V, HAM- 
BURG South American S.S. Co., No. 1744, ante, 

1747. “ Dock dues ” — ^AU charges connected 
with entrance into & use of dock.] — A charter- 
party provided that, “ if the cargo or any part 
thereof is discharged in one of the docks in the 
River Thames, each consignee is to pay two- 
thirds of the dock dues payable in respect of the 
space occupied by his portion of the cargo to be 
d^charged in such dock ** : — Held : this pro- 
vision meant that all proper charges which could 
& were imposed by the dock authority in respect 
of entrance into & use of the dock by the vessel 
were included in the words “ dock dues ** & there- 
fore these words included payments charged by 
the Port of London Authority as & for rent. — 
The Katherine (1913), 30 T. L. R. 52, D. C. 

1748. Rent payable to Port of London 

Authority.] — The Katherine, No. 1747, ante. 


Sub-sect. 4. — Excepted Perils. 
See Sect. 4, post. 


Sub-sect. 5. — Authority op Master. 

Authority of master to bind owners generally.] — 
See Part IV., Sect. 1, ante. 

Gharterparties.] — See Sect. 2, sub-sect. 3, post. 

Bills of lading.] — See Sect. 3, sub-sect. 4, B., 
post. 

Freight.] — See Part VIII., Sect. 2, post. 

Transhipment of cargo.] — See Sect. C, sub-sect. 4, 
post. 

Hypothecation of cargo.] — See Sect. 0, sub- 
sect. 5, B., post. 

Sale of cargo.] — See Sect. 6, sub-sect. 0, A.. 
post. 


Sub-sect. 6. — Frustration op Adventure. 
Excepted perils.]— iS'cc Sect. 4, post. 

Time charters.] — See Sect. 2, sub-sect. 22, post. 
Failure to provide cargo.]— Nos. 2849-2850, 
post. 


Sub-sect. 7. — Repitdiation of Contract. 
See Contract, Vol. XII., pp. 341-344, Nos. 
2840-2849, 2862-2800. 


Sub-sect. 8. — Shipment op Goods Likely to 
Cause Damage or Delay to Ship or Cargo. 

See 1894 Act, ss. 301, 446, 448, 449 ; Explosives 
Act, 1876 (c. 17) ; Carriage of Goods by Sea Act, 
1924 (c. 22), Article IV. (0). 

Carriage of explosives dangerous goods.] — 
See Carriers, Vol. VIII., pp. 136-137, Nos. 894- 
900. 

1740. Necessity lor notice to shipowner — Of 
dangerous character of goods.]— Where the law 
presumes the affirmative of any fact the negative 
of such fact must be proved by the party averring 


it in pleading. So where any act is required to 
be done by one, the omission of which would 
make him guilty of a criminal neglect of duty 
the law presumes the affirmative & throws the 
burthen of proving the negative on the party who 
insists on it. Therefore where pltf. declared that 
defts., who had chartered his ship, put on board 
a dangerous commodity, by which a loss happened, 
without due notice to the captain or any other 
person employed in the navigation it lay upon 
him to prove such negative averment, & it being 
shown that the commodity was delivered by defts.’ 
officer & received by the first mate of pltf.’s ship, 
which first mate was dead & no other person was 
present to depose to the conversation which 
passed between them : — Held : the best evidence 
of the fact could only be given by defts.* officer 
who delivered the commodity on board to such 
first mate, & the action could not bo sustained by 
secondary evidence. — ^W illiams v . East India 
C o. (1802), 3 East, 192 ; 102 E. R. 571. 

AnnotatUma : — Apld. Brass v. Maitland (185G), 6 E. &; B. 
470. ConiBd. Parrant v. Barnes (1862), 11 C. B. N. S. 
553. Thornton v. Lance (1816), 4 Camp. 231 ; R. 

V. Twynlnj?, Gloucestershire (1819), 2 B. & Aid. 386 ; 
Lang^dgre v. Lory (1837), 2 M. & W. 519 ; Koatos v. 
Cadogran (1851), 15 Jur. 428 ; Bamfleld r. Goolo 8c 
Sheffield Transport Co., [1910] 2 K. B. 94. Hentd. R. v. 
Hawkins (1808), 10 East, 211 ; It. v. Haslincrdeld (1814). 
2 M. & S. 558 ; Colder v. Rutherford (1822), 3 Brod. & 
Bingr* 302 ; Pearce v. Whale (1826), 7 Dow. 8c Ry. K. B. 
512 ; R. V. W^hlston (1836), 1 Har. & W. 696 ; Newman 
V. Hardwicko (1838), 2 J. P. 328 ; Stikeman v, Dawson 
(1847), 1 Do G. & Sm. 90 ; R. v. Lister (1857), 26 L. J. 
M. C. 196 ; Atlalo v. Lawrenco 8c Biillcn, [1903] 1 Ch. 318. 

1750, ,] — First count ; That pltfs. 

were owners of a general ship ; that defts. caused 
a corrosive substance to be packed in casks, & 
delivered to pltfs., as casks of bleaching powder, 
to be carried in the ship ; that pltfs. & their 
agents were ignorant that bleaching powder con- 
tained a corrosive substance, & the casks out- 
wardly appeared to be sufficient ; but that the 
casks were insufficient, & the contents so im- 
properly packed, that tlie corrosive contents 
escaped & destroyed the cargo. Second count : 
That defts. shipped a dangerous article, knowing 
it to be such, without notice of its danger ; & 
pltfs. without knowledge of its dangerous nature, 
received it, & stowed it in the hold, where it did 
mischief. Pleas (3) : to so much of the first 
count as relates to the insufficiency of the 
packages ; that defts. purchased the goods ready 
packed from third persons, named, & were not 
themselves, or by their servants, guilty of negli- 
gence. Plea (4) to first count : that the persons 
employed on the ship knew & had the means of 
judging of the sufficiency of the casks. Plea (10) 
to the second count : that the master of the ship 
knew, or had the means of knowing, the dangerous 
nature of the goods. On demurrer to the pleas : — 
Held: (1) (Lord Campbell, C.J., & Wightman, 
J.) there is an implied undertaking on the part 
of shippers of goods on board a general ship that 
they will not deliver to be carried on the voyage 
packages of a dangerous nature, which those 
employed on behalf of the shipowner may nqt on 
inspection be reasonably e:^ected to know to 
be of a dangerous nature, without giving notice ; 
consequently, both counts were good, & the third 
plea bad. But fourth &> tenth pleas, which they 
construed to amount to an allegation of facts 
equivalent to notice, were good ; (2) (Crompton, 
J.) the implied imdertaking of the shipper did 
not extend beyond an obligation to take proper 
care not to deliver dangerous goods without 


PART VII. SECT. 1, SUB-SECT. 8. 

a. Concedlmmt of illegal goodsjby charterer.]— Mbbsbbvxy v. BbsbbnKISSS), 9 L. T. 469.— JERSEY. 



Part VII. — Carriage or Goods, 


316 


notice ; & on the first count &; third plea, taken 
together, defts. appeared to be innocent shippers 
of goods, dangei'ous in fact, but without any 
negligence on their parts, &, therefore, defts. 
should have judgment on the third plea. — ^B rass 

V. Maitland (1850), 0 E. & B. 470 ; 20 L. J. Q. B. 
49 ; 27 L. T. O. S. 249 ; 2 Jur. N. S. 710 ; 4 

W. R. 047 ; 119 B. E. 940. 

yinnotoiiqns to (1) Apld. Farrant r. Barnes (1862), 11 
O. B. N. S. 653. CoMd. Keadhead v. Mid. Ry. (1867), 
L. R. 2 Q. D. 412. Apld. Bamfield v. Goole & Sheffield 
Transport Co., 11910] 2 K. B. 94. NJ. MltcheU, Cotta v. 
Steel, [19161 2 K. B. 610. Apld. G. N. Ry. t). L. E. P. 
Transport & Depository, [1922] 2 K. B. 742. Re!d. 
Blower v. G. W. Ry. (1872), L. R. 7 C. P. 655. As to (2) 
Apld. Hutchinson v. Guion (1858), 5 C. B. N. S. 149 ; 
Farrant v. Barnes (1862), 11 C. B. N. S. 653. Con^. 
Readhoad v. Mid. Ry. (1867), L. R. 2 Q. B. 412. NJ*. 
Bamfield v, Goole & Sheffield Transport Co., [1910] 
2 K. B. 94. Apld. Mitchell, Cotts v. Steel, [1916] 2 K. B. 
610. NJ*. G. N. Ry. V. L. E. P. Transport & Depository, 
[1922] 2 K. B. 742. Cfenerally, Befd. Dutton v. Powles 
(1861), 2 B. & S. 174 ; Acatos v. Burns (1878), 3 Ex. D. 
282 ; Greenshlelds, Cowle v. Stephens, [1908] 1 K. B. 
51. Mentd. Searle v. Laverick (1874), L. R. 9 
122 ; Dunn v. Bucknall, Dunn v. Donald Currie^ _ 
2 K. B. 614 ; Blacker v. Lake & Elliot (1912), 106 L. T, 
53.3. 

1751. 

3029, post. 

1752. 


B. 


— .] — ^HuTcinNSON V. Guion, No. 

— .1 — ^Pltf.’s husband was a com- 
mon carrier of goods, which he conveyed in a keel 
of which he was the owner & in the working of 
which he was assisted by pltf. Defts. who 
carried on business as carriers & forwarding 
agents on the Aire & Calder Navigation, delivered 
to pltf.*s husband to be carried from Goole to 
Hhefheld certain goods described by them as 
general cargo. The goods in question which 
were packed in casks, consisted of a chemical 
known as “ ferro-silicon,” which was always 
liable to be dangerous by giving off poisonous 
gases. Pltf.’s husband did not know that the 
goods delivered to him for carriage on board his 
keel were of a dangerous character, but defts., 
who knew that the casks contained ferro-silicon, 
did not in fact know that ferro-silicon was of a 
dangerous character, & gave no notice to pltf.’s 
husband of the contents of the casks. During 
the carriage of the goods on board the keel of 
pltf.’s husband, the ferro-silicon gave off poisonous 
gases in consequence of which the husband died 
k> pltf. suffered from serious illness. In an action 
by pltf., suing as administratrix & also on her 
own behalf, to recover damages for the loss of 
lier husband & also in respect of lier illness 
Held: (1) (Fletcher Moulton & FAiivnsLL, 
L.JJ.) under the circumstances pltf. was entitled 
to recover, inasmuch as there was an implied 
undertaking on the part of defts. that the goods 
delivered to pltf.’s husband for carriage were 
goods not of a dangerous character, but such as 
were fit to be carried by pltf.’s husband as a 
common carrier ; (2) (Vaughan Williams, L.J.) 
pltf. was entitled to recover upon the ground that 
defts. owed a duty to pltf.’s husband to com- 
municate such information as they had as to the 
nature of the goods in question, & through their 
servants they were guilty of negligence & want 
of care in not communicating to the carrier the 
name, which they knew, of the somewhat unusual 
cargo. — Bampibld r. Goole & Sheffield Trans- 
port Co., Ltd., [1910] 2 K. B. 94 ; 79 L. J. K. B. 
1070 ; 103 L. T. 201. C. A. 

Annotations As to (1) Apld. G. N. Ry. v, L. E. P. Trans- 
port & Depository. [1922] 2 K. B. 742. Reid. The West 
Cock, [19111 P. 208. As to (2) NJ. G. N. Ry. ». L. E. P. 
TraMport & Depo^toi^, [1922] 2 K. B. 742. OentraUv, 
KmL Trajisooeanloa Soo. Itallana D1 Navlgazlone v, 
Sffipton, [1023] 1 K. B. 31. Uentd. Blacker v. Lake & 
KUTot (1012), 106 L. T. 633. 

1758, Of facts liable to cause danger or 


delay to ship.] — Whatever may be the full extent 
of the obligation upon a shipper of goods, it 
amoimts at least to an undertaking by him that 
he will not ^ip goods likely to involve unusual 
danger or delay to the ship without communi- 
cating to the shipowner facts which are within 
his Imowledge indicating that there is the risk, 
provided that the shipowner does not & could 
not reasonably know those facts. 

The shippers of a cargo of rice upon a vessel 
they had chartered for a voyage to iHraeus knew 
that the rice could not be discharged there with- 
out the permission of the British Govt., although 
they thought that they might obtain the per- 
mission. In fact they were unable to procure it, 
& the ship was in consequence delayed. The 
shipowner did not & could not reasonably have 
known that the permission was necessary : — 
Held: the delay arose from a breach by the 
charterers of their obligation to the shipowners, 
& therefore the shipowners had a cause of action 
against them in respect of the delay so caused. — 
Mitchell, Cotts & Co. v. Steel Brothers & 
Co., Ltd., [1910] 2 K. B. OlO ; 85 L. J. K. B. 
1747 ; 115 L. T. 000 ; 32 T. L. R. 533 ; 22 Com. 
Cas. 03 ; 13 Asp. M. L. C. 497. 

Annotations : — Dind. The Domald, [1920] P. 56 ; Trans- 

oceanlca Soc. ItaliaDa Di NaviRazione v. Shipton, [1923] 

1 K. B. 31. Reid. Akt. Geyeir v. Dansk Svovls^ & 

Superphosphat Fabrlk (1919), 24 Com. Cas. 178 ; Spanish 

S.S. Sebastian v. De Vizcaya. [1920] 1 K. B. 332 ; The 

Lisa. [1921] P. 38. 

1754. Necessity for notice to shipper— That con- 
traband carried as part of cargo.] — Dunn v. Buck- 
nall Brothers, Dunn v. Currie (Donald) & 
Co.,.No. 2552, post 

1766. Effect of notice by agents of shipowner.]— 
A charterparty dated May 18, 1917, provided 
that a steamer should proceed to Norfolk, 
Virginia, & there load a cargo of coal for delivery 
at Bilbao. On July 9, 1917, the President of the 
United States issued a Proclamation, which came 
into force on July 16, prohibiting the export of 
coal to Spain except under licence from the 
American Govt. On July 11 a co. which acted 
as agents at Norfolk for the charterer & also for 
the shipowners, applied for a licence for ^ the 
export of the cargo of coal. The steamer arrived 
at Norfolk on July 14. The cai*go was duly 
loaded, but the steamer was <ietained at Norfolk 
while waiting for the licence which, without 
default on the part of the agents, was not obtained 
until Aug. 1. The owners claimed damages from 
the charterer for the detention of the steamer : — 
Held : as the owners had, tlmjugh their agents, 
knowledge at the time the cargo was loaded that 
it was necessary to obtain an export licence, 
which might involve delay, the charterer was not 
liable for the detention of the steamer. — Spanish 
S.S. Sebastian (Owners) v. De Vizcaya, [1920] 
1 K. B. 332 ; 89 L. J. K. B. 385 ; 122 L. T. 641 ; 
36 T. L. R. 177 ; 25 Com. Cas. 134 ; 14 Asp. 
M. L. C. 568. 

Proximity of different kinds of goods— Improper 
stowage.] — See Sect. 5, sub-sect. 5, C. (a) ii., post. 


Sub-sect. 9. — The Shipowner as Common 
Carrier. 

See, generally. Carriers, Vol. VIII., pp. 8-10, 
Nos. 21-35. 

Liability for loss or damage.] — See Carriers, 
Vol. VIII., pp. 18, 20, 21, 227, Nos. 85, 86, 88, 
89, 97, 99, 108, 110, 112, 1460. 

Limitation of liability.] — See Carriers, 

Vol. VIIL, pp. 39-41, 44, 46, 67, Nos. 229-231, 
243, 262, 279, 376. 
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Sect. 1. — The contract of carriage: Siib-aecis. 10, 
11 <6r 12. Sect, 2i Sttb-aeda. 1 2, A, "] 

Sub-sect. 10. — OiiARTERPARTiEa. 

Sec Sect. 2, post. 


Sub-sect. 11. — Birj>g of L.\dino. 
See Sect. Jl, post. 


Sub-sect. 12. — Freight. 
See Part VIII., post. 


Sect. 2.-<:HARTERPARriES. 

Sub-sect. 1. — In General. 

1756. Derivation of term.] — Leighton v. Green 
& Garret (1613), Godb. 204 ; 78 F. B. 124. 

1767. Necessity for writing.] — Lidgett v, Wil- 
liams, No. 1792, post, 

1758. Assignabiiity — Rights of assignee.] — The 

ai^gnee of a chose in action, or security of any 
kind, where there has been no fraud, stands in 
exactly the same situation as the assignor as to the 
equities arising upon it. He must be taken to be 
cognis^t of them. It is his duty to make 
inquiries, as a general rule, the creator of the 
security thus assigned is not boun l, on receiving 
a simple notice of the assignment, to volunteer 
information. If a loss arises, it falls upon him 
whose duty it is to make the inquiries & who has 
not made them. 

Bqt if the notice given by the assignee discloses, 
on the face of it, that which induces the belief that 
he has been deceived in accepting the assignment, 
the creator of the security is bound to inform the 
assignee of the real circumstances, & if he should 
not do so, he will be bound to perform the stipula- 
tions of the security, & cannot be allowed to take 
advantage of the equities existing as between the 
assignor & himself. 

The performance, by the creator of a security, 
of any intermediate stipulations in it, after he has 
received notice of its assignment, being an act done 
under both a legal & an equitable liability, can 
never, in itself, be considered as a ground for fixing 
him with a liability to something beyond that by 
which he is equitably bound. 

A. was the owner of a vessel. B. was to charter 
it for a particular voyage to seek a particular cargo. 
Its tonnage was larger than B. required. A. was 
willing to undertake half the risk, &> was to have 
half the profits. A charterparty was executed, on 
Apr. 24, 1846, by which the vessel was declared to 
be let to freight, at 16a. a ton per month, to B., 
& bills were to be given, & payments from time to 
time made, by B., which, taken together, would 
cover one-half of the amount stipidated for the 
freight. On the arrival of the sliip at home, B. 
was to give a bill at ninety days’ date for the 
remainder of the freight. Two other instruments 
were executed on the same day ; by the first of 
which A. was to join in the adventure, &, “ after 
parent or deduction of the freight, & all 
incidental expenses, the profit or loss ” was to be 
4 borne by the parties in equal moieties ; & by the 
other A. gave to B. a guarantee for the due 
performance, by the clerk, of the stipulations he I 


had entered into. On Dec. 1, 1846, while the ship 
was on the voyage, A. assigned to C. the charter- 
party, wrote on the margin thereof a note 
addrossod to B., requesting him to pay “ what is 
due.” O. gave B. notice of this assignment & note. 
The notice was in the ordinary form, & C. made no 
inquiries of B. B. continued the payments which, 
by the stipulations in the charterparty, he was 
bound to make. The vessel returned in Aug. 1846, 
the adventure turned out a loss. B. claimed, as 
against C., to balance the accounts of profit & 
loss, as he would have been entitled to do with A. 
had the charterparty not been assigned : — Held : 
in equity he was entitled to do so. — ^Mangles v, 
Dixon (1852), 3 II. L. Oas. 702 ; 19 L. T. O. S. 
260 ; 10 E. R. 278, Jl, L. 

Annotations: — Consd. Hodgor v, Comptolr D’Escompte de 
Paris (1869), L. H. 2 P. C. 393. Distd. Leask v, Scott 
(1877), 2 Q. B. 1). 376. Eeld. Rolt v. White (1862), 
3 Do G. J. & Sm. 360 ; Watson v. Mid Wales Hy. (1867), 
L. II. 2 C. P. .593 ; Higgs v. Northern Assam Tea Co. 
(1869), L. H. 4 Exoh. 387 ; Stoddart v. Union Trust 
(1911), 81 L. J. K. B. 140. Mentd. Watts r. Driscoll, 
119013 1 Ch. 294. 

1759. .] — Dimecii V, Corlett, No. 

1858, post, 

1760. Contains contract between shipowner & 
charterer.] — Rodocanachi v, Milburn, No. 3816, 
post, 

1761. .] — The charterparty is the contract 

between the shipowners & the charterers, & the 
ct. can only look at the terms of the charter- 
party. 

The contract is to load a full & complete cargo 
of bricks cement in casks. That does not 
refer specifically to bricks & cement made at N.’s 
cement works. The charterparty applies to any 
brick or cement in casks, & sufficient bricks dfc 
cement in casks to load the ship could have been 
obtained from other sources (Lord Esher, M.B.). 
—The Rookwood (1894), 10 T. L. R. 314, C. A. 
Annotation : — Consd. Bungo y Born Co. v, Brightman, 
il92.53 A. C. 799, 

1762. Variation — Subsequent stipulations 
amounting to new contract.] — The stipulations in 
a charterparty may be varied by subsequent 
instructions, which may amount to a new con- 
tract pro fanto ; & an insurance of the freight upon 
the new voyage, though different from that 
described in the charterparty, may be good. Thus, 
where a British vessel was chartered for a voyage 
from Odessa to Rotterdam — ^war having in the 
meantime broken out between Great Britain & 
Holland, the master was instructed by the 
freighter’s agents at Odessa, in case he could not 
get to Rotterdam, to proceed to Hamburgh or 
Bremen ; but to enter at Ijondon or Newcastle 
in the first instance, where ho might receive 
different orders from the freighters, — the difference 
in the freight to be settled by arbitration. The 
vessel was captured among the Ch‘ecian Islands, 
& the master made a declaration, attested on oath 
by three of the crew, of the capture, before the 
British consul at Patras in the Morea ; in which 
the ship was described as having been, when 
captured, on her voyage from Odessa to IJotter- 
dam. An insurance had been effected on the 
freight for the particular voyage from Odessa to 
England : — Held : the underwriters wore bound 
to settle the loss, on the ground that the instruc- 
tions formed a new contract, under which the 
vessel was, at the time of the capture, on her 
voyage to England, on her arrivail, freight would 
have been earned. — Hall v . Brown (1814), 2 
Dow, 367 ; 3 E. R. 897, H. L. 


SECT. 2, SUB-SECT. 1. c(m#’«tte4on.]—Th©contractof aflpelght- Reduri Akt. Nordstjernan v, Sal- 

L Whether contract of affreighimenl naent does not require the execution of vkren Sc Co. (1903), 6 F. (Ct. of Sees.) 64. 

reo^iree execution of charterparty for its a charterparty for Its constitution. — —SCOT. 
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1763. Provtsion of ballast— Who liable— Where 
ovmers responsible for navigation.] — By a charter- 
party a ship was let to the charterers for their sole 
use & benefit for the conveyance of merchandise 
&/op passengers with liberty to sublet, subject 
to owner’s approval of trade, for two or three 
round voy^es at charterers’ option, to be placed 
by a certain day “ with clear holds ” at the dis- 
posal of the charterers, they “ having the whole 
reach or burthen of the vessel,” proper & sufTicient 
room being reserved to the owners for the officers, 
crew, tackle, etc. ; the owners undertaking to 
maintain her in a thoroughly efficient state during 
the currency of the charter ; the captain to use 
cveiy reasonable dispatch in prosecuting the 
voyages, &, though appointed by the owners, to 
be under the orders & directions of the charterers 
as regards employment, agency & other arrange- 
ments ; the freight for the liire of the sliip to be 
paid montlily until she was returned by the 
charterers to the owners : — HeM : upon the true 
construction of the whole of the charterparty, 
without deciding wliether the contract more nearly 
resembled one of demise than of carriage, the 
responsibility for the navigation of the ship was 
imposed upon the owners, & the owners were 
therefore liable to provide any ballast that might 
be necessary for safe navigation. — Weir v. Union 
S.S. Co., I/TD., [1900] A. C. 626 ; 00 L. J. Q. B. 
809 ; 83 L. T. 01 ; 9 Asp. M. L. C. Ill ; 5 Com. 
Cas. 303, H. L. 

AnnoUUion : — ^Refd. The Sarpen, 11916] P. 306. 

1764. Avoidance .] — Semble : a charterparty may 
be avoided by an act of the shipowner. — The 
Tartar (1822), 1 Hag. Adm. 1 ; 100 E. R. 1. 

Mentd. The Atlas (1827), 2 Hag. Adm. 48 ; 
Weston V. Foster (1836), 5 L. J. C. P. 242 ; The Emanci- 
pation (1840), 1 Win. Hob. 124 ; Stainbank v. Feiming 
(1851), 11 C. B. 61 ; Tho Staffordshire (1871), 25 L. T. 
137. 

Charterparty entered into abroad — Admissibility 
of secondary evidence.] — Evidence, Vol. 
XXII., p. 217, No. 1890. 

Breach of charterparty — Jurisdiction of Admiralty 
Court .] — See Admiralty, Vol. I., p. 157, Nos. 
052, 053. 


Sub-sect. 2. — Parties. 

A, In General. 

1765. Right of joint covenantee— Effect of re- 
lease of non-party.] — Scudamore v. Vander- 
STENE (1587), 2 Co. Inst. 073. 

Anrwtations : — Refd. Storer v. Gordon (1814), 3 M. A' S. 

308 : Barford v. Stuckey (1820), 2 Brod. & Bing. 333. 

Mentd. Vernon v. Jefferies (1740), 7 Mod. Bop. 358 ; 

Zouch d. Abbot v. Parsons (1765), 3 Burr. 1794. 

1766. Right of non-party — Charterparty by deed 
poU.] — Indenture of charterparty, not being infer 
partteSf covenants to pay to a stranger to the 
deed. — Cooker v. Child (1073), 2 Lev. 74 ; 83 
E. R. 460 ; eub nom. Coker v. Child, 3 Keb. 115. 
Annotations Mentd. Gilby v. Coploy (1683), 3 Lev. 138 ; 

Joddrell V. Hoathoot (1709), 11 Mod. Rep. 258 ; Vernon 

V. Jefferies (1740), 7 Mod. liep. 358 ; Barford v. Stuckey 

(1820). 6 Moore, C. P. 23 ; Smith v. Scott (1859), 6 C. B. 

N. S. 771. 

1767. Effect of execution by one owner.] — One 

of the owners alone having executed the charter- 
party, without the others being made parties to 
it: — Held: (1) the legal operation of the deed, 
was that it was the agreement of him alone who 
executed it ; the charterparty was correctly set 
forth as the a^eement of that owner alone, though 
inade on behwf of himself & the other joint owners 
of the vessel ; (2) although all the owners could 
not sue the freighter jointly upon the charter- 
party, the deed never having been executed by 


them, yet it did not follow but that they had a 
joint right of action against deft., upon a promise 
of payment oj freight to them all ; such contract 
being perfectly collateral to the contract contained 
in the charterparty. — Bushell v. Bbavan (1834), 

1 Bing. N. C. 103 ; 4 Moo. & S. 622 ; 3 L. J. C. P. 
279 ; 131 E. R. 1056. 

Annotaiion: — Mentd. Caballoro v. Slater (1854), 23 L. J. 
C. P. 67. 

1768. Contract as ** owner ** — ^Admissibility of 
evidence to prove agency only.] — In assumpsit on 
a charterparty executed, not by pltf., but by a 
third person who, in the contract, described him- 
self as “ owner,” of the ship ; — Held : evidence 
was not admissible to show that such person con- 
tracted merely as pltf.’s agent. — Humble v. 
Hunter (1848), 12 Q. B. 310 ; 17 L. J. Q. B. 350 ; 
11 L. T. O. S. 265 ; 12 Jur. 1021 ; 116 E. R. 885. 
Annotations : — Consd. Killick v. Price & Llngdeld S.S. Co. 

(1896), 12 T. L. K. 263 ; Forraby v. Formby (1910), 102 
L. T. 116 ; Dnighorn v. Rederiakt. Trans-Atlantic, [1919] 
A. C. 203. Eeid. Schmaltz v. Avery (1851), 16 Q. B. 
655 ; Wake v. Harrop (1862), 1 H. & C. 202 ; Dunlop 
Pneumatic Tyre Co. v. Selfridge, [1915] A. C. 847 ; 
Rederiakt. Argonaut v. Hard, [1918] 2 K. B. 247. Mentd. 
Muttyloll SeS v. Dent (1853), 5 Moo. Ind. App. 328 ; 
British Waggon Co. v. Lea (1880), 5 Q. B. D. 149 ; 
Tol hurst V. Associated Portland Cement Manufacturers 
(1900), Ltd., Associated Portland Cement Manufacturers 
(1900), Ltd. V. Tolhurst, [1902] 2 K. B. 660. 

1769. Contract as “ agents or owners.**] — 

Dinham, Fawcus & Co. v. Witherington a 
Everett, [1916] W. N. 154. 

Annotation : — Folld. Cork Gas Consumers’ Co. r. Wither- 
ington & Everett (1920), 36 T. L. R. 599. 

1770. .] — Defts. in June, 1914, by a charter- 

party in which they were described as “ agents or 
owners,” agreed with pltfs. to carry a certain 
quantity of coal from the North East Coast to 
Cork between July, 1914, & June, 1925. As a 
result of the outbreak of war & Admlty. 
requisitions, defts. were left with only two free 
ships, which could not have carried all the coal 
required, &, taking the view that they were relieved 
of their obligations, they made no effect to carry 
out the contract. In an action for breach of the 
contract : — Held : the use of the words ” agents 
or owners ” did not limit the contract to one for 
carriage in steamers of which defts. were owners 
or managers at the date of the contract, but it 
was a general carrying contract, A; as defts. had 
not chartered other ships they were liable in 
damages. — Cork Gas Consumers* Co. v. Wither- 
ington & Everett (1920), 36 T. L. R. 599. 

1771. Contract “ as charterers ** — Whether term 
of contract.] — ^A charterparty was expressed to be 
made between pltfs., the sliipowners, & a limited 
CO. “ as charterers.” Deft., claiming to be the 
undisclosed principal of the co. & purporting to 
act under an arbn. clause in the charterparty, 
instituted arbn. proceedings by giving pltfs. 
notice that he had appointed a person to act as his 
arbitrator. In an action by pltfs for an injunction 
to restrain deft, from proceeding with the arbn. 
on the gi’ound that he was not a party to the 
charterparty : — Held : having regard to the pro- 
vision of the charterparty as a whole & the 
duties thereby imposed upon the charterers, tho 
words ” as charterers ” after the name of the co. 
were a term of the contract, showing that the 
CO. had contracted as principals ; & deft, was not 
entitled to proceed with an arbn. under the charter- 
party. — Rederiakt. Argkinaut v. Hani, [1918] 

2 K. B. 247 ; 87 L. J. K. B. 991 ; 118 L. T. 176 ; 
14 Asp. M. L. 0. 310. 

Annotation : — Distd. Drughorii r. llodcriakt. Traus-Atlautio, 
[1919] A. a 203. 

1772. Admissibility of evidence to prove 

agency only,] — The description in a charterparty 
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Sect, 2, — Charterpartiea: Sub-aecU 2, A. 6h B. (a) 
(b); subsect, 8.] 

of one of the contracting parties as “ charterer 
does not, of itself, designate him as the only 

C n to fill that position. Where an action for 
h of charterparty was brought by persons 
clai mi n g to be the undisclosed principals of a 
party ascribed in the contract as “ charterer,” 
& objection was taken to the admission of evidence 
that pltfs. were in fact the charterers, on the groimd 
that such evidence would contradict the written 
contract : — Held : the evidence was admissible. — 
Fked. Dbughorn, Ltd. v, Rederiakt. Trans- 
atlantic, [1919] A. 0. 203 ; 88 L. J. K. B. 233 ; 
120 L. T. 70 ; 35 T. L. R. 73 ; 63 Sol. Jo. 99 ; 14 
Asp. M. L. C. 400 ; 24 Com. Cas. 45, L. ; affg. 
8. C. sub nom, Rederi Akt. Transatlantic v. 
Fred. Drughokn, [1918] 1 K. B. 394. 
Ann^^:—EeUl. Ariadne S.S. Co. t\ McKelvie, 11922) 
1 £. S. 518. 

J9. Contracts by Agents, 

(a) In General, 

See, genp'olly, Agency, Vol. I., pp. 257 et sea, 
1778. Authority to charter — When ImpUed.j — 
Where a person peimits another to act as his 
genertd agent, ho is bound by a contract made by 
the agent, although the latter declares himself as 
^tmg by procuration,” & has received special 
instructions which he exceeds. 

Deft., who formerly carried on the business of 
a corn merchant at Limerick, came to reside in 
London, & left his brother M. to conduct his 
business in Limerick. Deft.’s name remained 
over the door. For the space of tliree years M. 
purchased large quantities of oats, & chartered 
numerous ships on account of deft. On ihese 
occasions deft, usually sent liim special instructions. 
In the year 1858, a ship in the port of Limerick 
being about to proceed to Quebec for a cargo of 
timber, M. chartered her to carry on her return 
frem Quebec, a cargo of oats to London. He 
signed the charterparty ‘‘per procuration.” In 
an action against deft, for not loading a cargo 
pursuant to the charterparty : — Held : it was 
properly left to the jury to say whether deft, had 
allowed M. to act as his general agent, & if so, 
he was liable although M. might have exceeded his 
authority. — S mith v, M‘Guike (1858), 3 H. & N. 
554 ; 27 L. J. Ex. 465 ; 31 L. T. O. S. 248 ; 6 
W. R. 726 ; 157 B. R. 589. 

Anru)Miom .-—-Befd. The Fanny, The Mathilda (1883), 48 
L. T. 771. Kentd. Cornish v, Ablngton (1859), 28 L. J. Ex. 
262 ; Staggrt?. Elliott (1862), 12 C. B. N. S. 373 ; Altkon, 
Lilbum V, Ernsthausen, [1894] 1 Q, B, 773. 

1774. .] — Christoffersen v, Hansen, 

No. 1953, post, 

Authority of master.]— Part IV., Sect. 

1, sub-sect. 1. 

Authority to vary terms of charterparty — 
Authority of master.]— Part IV., Sect. 1, sub- 
sect. 1. 

.1— iS^ec Agency, Vol. I., pp. 322, 323, Nos. 

401—403. 

1775. Admissibility of evidence to prove liability 
as principal.]— Wake v, Harrop (1862), 1 H. & C. 
202 ; 31 L. J. Ex. 451 ; 7 L. T. 96 ; 8 Jur. N. S. 
846 ; 10 W. R. 626 ; 1 Mar. L. 0. 247, Ex. Ch. 
AnftoUUtons ,'—ReId, Bowman v, Rossel (1864), 8 New I 


Rep. 471 ; Cowle v. Witt (1874), 23 W. R. 76; Clever v, 
Ki&ian (187.5), 33 L. T. 672 ; Ariadne S.S. Co. v. 
MoEelvle, [1922] 1 K. B. 518 ; Universal Steam Navi- 
ration Co. V. MoKolvle, [19231 A. O. 492 ; Kimber Coal 
Co. V. Stone & Rolfe, [1926] A. C. 414. Mentd. Reid & 
Glafwow V, Draper (1861), 4 L. T. 650 ; Hogrors v. Hadley 
(1863), 11 W. li. 1074 ; Guardhouse v. Blackburn (1866), 
L. R. 1 P. & D. 109 ; Druiff v. Parker (1868), L. R. 6 
Eq. 131 ; NicoU ,v. Bell (1875), 32 L. T. 815 ; Gadd v, 
Houghton (1876), 33 L. T. 871. 

1776. .] — Pltfs. & defts. entered into a 

charter of the ship B, to load a cargo of deals. In 
the body of the charter defts. were described as 
follows : ” It is this day mutually agreed between 
Messrs. J. H. & co., of Newcastle, for owners of 
the good ship R.” Defts. signed the chaiterparty 
at the foot, as follows ; ” For owners. J. H. & 
co.” A caigo was loaded on board the ship R. at 
H., & the captain signed a bill of lading for the 
same, stating that he had received it in good con- 
dition, etc. The cargo was ultimately delivered 
to pltfs. at G., & was found on delivery to have 
been injured to the extent of £50. In an action 
brought by pltfs. against -defts. for the damage, 
in the county ct. at Gloucester, three letters, 
which had passed between pltfs. & defts. & theii* 
solrs. were admitted in evidence, & as soon as 
pltfs.* evidence was closed, defts.* solr, objected 
that there was no evidence against defts. as 
principals, & applied for a nonsuit, on the ground 
that it appeared upon the charterparty that defts. 
were not principals but only agents of the owner. 
The judge overruled the objection, & decided that 
defts. were liable as principals : — Held : (1) there 
was evidence to support the decision of the county 
ct. judge that defts. were liable as principals ; 
(2) the chail/crpaiiy was to be construed as ex- 
plained by the letters, & the letters were properly 
admitted in evidence. — Adams v. Hall (1877), 37 
L. T. 70 ; 3 Asp. M. L. C. 496. 

1777. Admissibility of evidence to discharge 
agent — Where contracting personally.] — Parol evi- 
dence cannot be admitted to discharge an agent 
who has signed an instiument so as to make him- 
self personally liable (Byles, J.). — Waice v, 
Harrop (1862), 1 H. & C. 202 ; 31 L. J. Ex. 451 ; 

7 L. T. 90 ; 8 Jur. N. S. 845 ; 10 W. R. 026 ; 1 
Mar. L. C. 247, Ex. Ch. 

Annotations : — Reid. Bowman r. (186 J), 3 New Rep. 

471 ; Cowle v. Witt (1874), 23 W. K. 70; Clever r. 
Kirkmuri (1875). 33 L. T. 672 ; Ariadne S.S. Co. r. 
McKelvie, [1922] 1 K. B. 518 ; Universal Steam Navi- 
gation Co. V. McKelvie, [lU23J A. C. 492 ; Kimber Coal 
Co. V. Stone & Rolfe, [1926] A. C. 414. Mentd. Nicoll t>. 
Bell (1825), 32 L. T. 815 ; Roid & Glasgow v. Draper 
(1861), 4 L. T. 650 ; Rogers v. Hadley (1863), 11 W. R. 
1074 ; Guardhouse v. Blackburn (1866). L. It. 1 1*. & D. 
109 ; Druiff v. Parker (18G8), L. R. 5 Eq. 131 ; Gadd v. 
Houghton (1876), 33 L. T. 811. 

1778. Authority to accept withdrawal of charter- 
party.] — Pltfs., shipowners in Glasgow, placed 
their ship, the Holyrood, with S. & co., chartering 
brokers in London. Defts., who carried on busi- 
ness in London, after certain negotiations with S. 
& co., agreed to take the ship on charter for Port 
Said at 75. 'per ton, the cancelling date being 
fixed at Mar. 30, at 9 a.m. S. & co. telegraphed 
to pltfs. that defts. had agreed to charter the 
ship on these terms, & pltfs. telegraphed to S. & 
CO. confirming the agreement. Before the receipt 
of pltfs.* confirming telegram, defts. sent a letter 
to S. & CO. saying, ” On reconsideration we must 
adhere to the 28th for cancelling date.*’ S. & co. 
telegraphed the withdrawal of defts. to pltfs., who 


PART VII. SECT. 2, SUB-SECT. 2.— 
B. (a). 

m, AtOhorUy io charter-— For foreign 
pri‘^T^-—^tanal liobaUy of aaetU.] 
— A.-G. v. toABNOCK (1883), 17 S. A. 
li. R, 1.-— AUB. 


h. AtUhorUy of eihiphroker.] 

— A shlpbroker, employed by a ship- 
owner, has DO Buoh general authority 
as will enable him to charter the ship 
for a voyage in a manner contrary to 
instruotions expressly given to him by 
the owner, althoTigh such instructions 


liave not boon ooimnunlcated to the 
parties dealing with him. — B paiobt v, 
Bkyebubb (1863), 9 L. T. 31.— IR. 

k. Authority to receive notice of 
renewal of charterparty,] — Dominion 
Coal Co.. Ltd. v, Kinoswsll S.S. Co. 
Ltd. (10()0), 33 N. S. R. 499.— CAN. 
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received the telegram after they had sent their 
confirming wire. Defts. refused to chajrter the 
Holyroodf which was chartered elsewhere by 
pltfs. at a loss : — Held : S. & co. were not princi- 
pals for the purpose of receiving the withdrawal 
of defts.* offer, & as the withdrawal of defts. was 
subsequent to the acceptance by pltfs., pltfs. were 
entitle to recover the amount of th^ loss on 
the recharter of the ship. — ^R aeburn & Vbrbl v, 
Burnbss (Jambs) & Sons (1895), 11 T. L. R. 399 ; 

1 Com. Gas. 22. 

1779. Mutual promises— By shipbroker to pro- 
cure charter — By shipowner to charter vessel.] — 

A shipbroker agreed with a shipowner to procure 
him a charter of a vessel, in consideration of the 
shipowner chartering the same. In an action by 
shipowner against shipbroker for breach of con- 
tract : — Held : there was a good consideration 
for the shipbroker’s promise. — G uddon v. 
Brodersen, Vauqhan & Co. (1883), 1 Cab. & 
El. 197. 

1780. Signature as agent only — Whether written 

clause Import personal liability.] — ^The owners of a 
chartered ship sued the K. Coal co. in the Sheriff’s 
Ot. for demurrage at the port of loading under 
a charterparty expressed to be entered into 
“ between G. T. G. &> co., owners’ agents, & A. B. 
CO., Copenhagen, charterers. The charterparty, 
which was on a printed form, provided for pay- 
ment of demurrage by “ the charterers,” & at the 
end of the charterparty the following stipulation 
was added in writing : ‘‘ Freight & demtirrage, 

if any in loading, to be paid in Glasgow by the K. 
Coal CO., Ltd.” The charterparty was signed as 
follows s “ For the A. B. co., Oopenliagen, J . B. J., 
of the K. Coal co.. Ltd. For & by telegraphic 
authority of owners, for G. T. G. & co., J. M., as 
agents only.” It was admitted that J. B. J; 
signed on behalf of the K. Coal co. : — Held : 
(1) the K. Coal co. were not by reason of the 
form of the signatui’e made liable upon the charter- 
party ; (2) the clause in writing did not import a 
promise of liability sufficient to rebut any inference 
to the contrary from the form of the signature. — 
Kimber Coal Co. v. Stone & Roijj’K, Ltd., [1926] 
A. C. 414 ; 96 L. J. K. B. 601 ; 135 L. T. 161 ; 42 
T. L. li. 430 ; 17 Asp. M. L. C. 37 ; 31 Com. Cas. 
333, n. L. 

Position of sub-agent.] — See Aoency, Vol. I., 
p. 392, No. 956. 

Liability of agent to be sued .] — See Agency, Vol. 
I., pp. 623, 624, 626, 627, 642, Nos. 2470, 2492-- 
2494, 2510, 2512, 2518, 2626. 

Breach of warranty of authority.] — See 

Agency, Vol. I., pp. 661-665, Nos. 2768, 2769, 
2773, 2774, 2780, 2790, 2793. 

Right of agent to sue.] — See Agency, Vol. I., 
p. 681, No. 2911. 

Notice of limitation of agent’s authority.] — See 
Agency, Vol. I., pp. 617, 662, Nos. 2438, 2439, 
2773, 2774. 

Construction of contract.] — See Agency, Vol. I., 
pp. 629-640, Nos. 2630, 2632, 2636, 2637, 2539, 
2543, 2644, 2648, 2650, 2558, 2565-2568, 2571, 
2576, 2603, 2604, 2606, 2607, 2609. 

(b) Charterpariies under Seal, 

1781. Necessity for authority by deed.] — Hors- 
USY v. Rush & Tolson (1788), cited in 7 Term 
Rep. at p. 209 ; 101 E. R. 936. 

1782. Authority of master to vary — By contract 
not under seal.] — Hunter v. Prinsbp, No. 3441, 
post 


1783. Right of principal to sue.]— Where the 
master of pltfs.’ ship entered into a chartei^arty, 
as agent for pltfs., with deft., a partner in the 
house of M. & CO. for the delivery of goods upon a 
stipulated freight. A; the goods were delivered to 
M. & CO., who were the consignees named in the 
bill of lading ; — Held : pltfs. could not maintain 
aasumpeit against deft, for the freight. — Schack 
V. Anthony (1813), 1 M. & S. 673 ; 105 E. R. 214. 
Anrwtations : — ^Expld. Gardner v. Lachlan (1836), 8 Sim. 

123. Befd. Gardner v. Lachlan (1838), i My. & Cr. 129. 

Mentd. Middleditch v, Ellis (1848), 2 Exch. 623. 

1784. Liability of principal to be sued.] — Goods 
conveyed by ship having been spoiled, m conse- 
quence of the negligence & unskilfulness of the 
captain, the freighter sued the owners, one of 
whom was the captain, for damages, in an action 
on the case : — Held : the action lay, though the 
captain had entered into a charterparty, under 
seal, with the freighter & another, by which he 
engaged to convey the goods to their destination ; 
it not appearing on the charterparty that the 
captain was part owner, nor that the freighter 
knew him to be such when the charterparty was 
executed. — Leslie v, Wilson (1821), 3 Brod. & 
Bing. 171 ; 6 Moore, C. P. 415 ; 129 E. R. 1248. 
Annotation : — Reid. Priestly r. Femio (1865), 3 II. & C. 

977. 


Sub-sect. 3. — ^Authority op [Master to bind 
Owners. 

1785. Express authority.] — ^The master of an 
American vessel arriving in England, authorised by 
the owners to sell or charter the ship, entered into 
a ch&rterparty with pltfs. for a voyage to Ceylon 
& back. A few days afterwards defts. purchased 
the ship from a party acting under a power of 
attorney from one of the owners to seU her. The 
greater part of the cargo had been put on board 
under the charterparty. Defts. attempted to stop 
the sailing of the ship : — Held : the master having 
authority to charter the ship, which he had done, 
& defts. knowing of the charterparty, an injunction 
would lie to restrain the purchasers from inter- 
fering with the sailing of the ship, in pui’suance 
of the charterparty. — Messageries Imperiales 
Co. V. Baines (1863), 7 L. T. 763 ; 11 W. R. 322 ; 
1 Mar. L. C. 285. 

Annotations f — Beld. Adamson r. Gill (1808), 17 L. T. 4G1 ; 

The Lord Strathcona, 11925] P. 143. 

1786. Implied authority — Shipowner In this 
country.] — ^Le Blanch v . Granger, No. 1794. 
post 

1787. Ship abroad— Difficulty in communi- 

cating with owners.] — (1) G., a shipbroker at G. G., 
chartered the Finnish vessels F. & M, prior to 
their arrival at G. G. & without communication 
with the owners. G. had on several previous 
occasions chartered the F. & M, under similar 
circumstances, & all of these charterparties had 
been carried into effect. After the arrival of the 

F, & M, at G. G. their mastei-s were on several 
occasions at G.’s office, & were shown their charter- 
parties. A fortnight after the vessels* arrival at 

G. G., during which time freights had risen, the 
masters refused to take up the charterparties 
Held : the masters by their conduct had not 
ratified the charterparties in such a way as to 
make the act a complete ratification. 

(2) A master has no authority to bind his owners 
by writing forward to a broker in a foreign port, 

rior to the ship’s arrival therein, authorising the 

roker to charter his ship. 


^ART VII. SECT. 2, SUB-SECT. 8. 

1. General rule.] — ^If without fraud 
e maetor makes a ohartorparty the 
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(3) The authority of a master to bind his owners 
by charterparty arises when he is in a foreign 
port, & his owners are not there, & there is difficulty 
in communicating with them. 

(4) A master is not the agent for his owners to 
hold out a person as authorised to charter his ship, 
so as to bind the owners. — The Fanny, The 
Mathilda (1883), 48 L. T. 771 ; 5 Asp. M. L. C. 
75, C. A. 

1788. To authorise broker to charter.] — 

The Fanny, The Matihlda, No. 1787, ante, 

1789. To hold out person as authorised to 

charter.] — T he Fanny, The Mathilda, No. 1787, 
ante, 

1790. To dissolve charterparty.] — Holmes 

r. Balli (1849), 7 L. T. 224. 

1791. Ratification of act of master.] — The 
Fanny, The Mathilda, No. 1787, ante. 

Provisions relating to freight .] — See Nos. 4525- 
4532, post. 


Sub-sect. 4. — Construction. 
See Sect. 1 , sub-sect. 3, ante. 


Sub-sect. 5. — Enforcement op CJontract. 

1792. Performance inconsistent with charter- 
party — Whether Injunction granted.] — (1) A ship 
was chartered to proceed to sue!) places on the 
west coast of Africa as the charterers sliould direct, 
& there load from their factor a full cargo of 
guano, & proceed to a port of the United Kingdom, 
to be paid at a certain freight per ton. The sliip 
was directed to Ichaboe. The factor there, who 
was one of the charterers, endeavoured to provide 
a full cargo, but failed to procure more than a 
small quantity. The master of the ship, who was 
also a part owner, after waiting thirty-one days, 
seeing no probability of obtaining a full cargo 
from the factor, applied liimself to complete the 
cargo by his own exertions & at lus own expense, 
finally succeeded in doing so, after having 
been ninety -three days at Ichaboe: — Held: the 
charterers were not entitled to that pai*t of the 
cargo which had been procured by the exertions 
of the master without the assistance of the factor, 
& which the master claimed to hold as the property 
of the owners, & not of the charterers. 

(2) An agreement, between the owners & the 
merchants, for the emploj^ent of the ship on a 
certain voy^e, not in writing, but acted upon by 
the parties, is equivalent to a charterparty. 

(3) Qu. : whether the ct. will grant an injunc- 
tion r^raining a party from taking a ship to any 
other than a certain port, thereby, in effect, com- 
pelling hun to proceed to such port. — Lidgett v, 
Williams (1845), 4 Hare, 450 ; 14 L. J. Oh. 459 ; 
10 Jur. 42 ; 67 E. B. 727 ; affd,, 5 L. T. O. S. 
169. 

1793. .] — Injimction granted to re- 

strain the owner of a vessel from doing any act 
inconsistent with the charterparty into which he 
had entered. — Sevin v. Deslandes (1860), 30 
lu J. Ch. 457 ; 3 L. T. 461 ; 7 Jur. N. S. 837 ; 9 
W. B. 218 ; 1 Mar. L. C. 1. 

Annotation : — Distd. BuckuaU v, Tatem (1900), 83 L. T. 121. 

1794. .] — This ct. cannot decree the 

specific performance of a charterparty, but it can 
restrain the parties from employing the ship in 
a manner inconsistent with the rights imder a 
charterparty. Qu. : whether when the ship & 
owner are both in this country, the captain can, 
without the special authority of the owner, charter 


the ship. — Lb Blanch v. Granger (1860), 35 
Beav. 187 ; 65 E. B. 866. 

Annotation : — Befd. Adamson v. Gill (1868), 17 L. T. 464. 

1795 , .] — ©y a charterparty the ship- 

owner agreed that his vessel shomd proceed to 
a named port & there load a cargo for the charterer, 
& it was provided that if the vessel should not be 
at that port ready to load by a specified date, 
the charterer should be at liberty to cancel the 
charterparty. The vessel was then at another 
port unloading, & was delayed in doing so for so 
long "that it became impossible for her to arrive 
at the agreed port by the specified date. The 
charterer refused to extend the time for cancella- 
tion, or to promise to load the vessel if she pro- 
ceeded to the agreed port, & said that if he did 
load, the rate of freight must be reduced, & he 
insisted on the vessel proceeding to the agreed 

ort. The shipowner thereupon refused to send 
is vessel there : — Held : an injunction ought 
not to be granted to restrain the shipowner from 
using the vessel for any purposes other than those 
of the charterparty. — B ucknall Brothers v, 
Tatem & Co. (1900), 83 L. T. 121, 0. A. 

Annotation: — Comd. Mod Try van Shipping Co. v. Wdr, 
[1910] 2 K. B. 844. 

1796. .] — In consequence of the public 

announcement of an intended Royal Naval Review 
at Spithead on June 28, 1902, an agreement in 
writing was entered into between pltfs. & deft, 
that pltfs.* steamship Cynthia should bo “at the 
disposal “ of deft, on June 28 to take passengers 
from Herne Bay “ for the purpose of viewing the 
Naval Review for a day’s cruise round the 
fleet ; also on June 29 for similar purposes : price 
£250 payable, £50 down, balance before ship leaves 
Herne Bay.” On the signing of the agreement 
deft, paid the £50 deposit. On June 25 the 
review was officially cancelled, whereupon pltfs. 
wired to deft, for instructions, stating that the 
ship was ready to start, & also requesting payment 
of the balance. Receiving no reply, pltfs., on 
June 28 & 29, used the ship for their own purposes, 

j thereby making a profit. On June 29 deft, re- 
I pudiated the contract in ioto. During the two 
days in question the fleet remained anchored at 
Spithead. In an action by pltfs. to recover the 
balance less the profits made by theii* use of the 
ship during the two days: — Held: (1) pltfs. 
were entitled to recover, because the venture was 
deft.’s, the risk being his alone ; & the happening 
of the Naval Review was not the sole basis of the 
contract, so that there had been no total failure 
of consideration, nor a total destruction of the 
subject-matter of the contract ; (2) the contract 
did not operate as a demise of the ship. 

I agree that this contract did not amount to 
a demise of the ship ; it was, however, a contract 
entered into for valuable consideration as to the 
employment of the ship on the two days in 
qu^ion ; & it at least conferred this interest on 
deft., that, if pltfs. had attempted to violate it, 
that attempted violation would have been a groimd 
for an injunction at the instance of pltfs. to prevent 
it (Stirling, L.J.). 

It is very rarely that a charterparty does con- 
tain a demise of a ship. Generally speaking, the 
ship is not demised at all, but remains under the 
management & control of her owmer (Vaughan- 
WiLLiAMS, L.J.), — Herne Bay Steam Boat Co. 
V. Hutton, [1903] 2 K. B. 683'; 72 L. J. K. B. 
879 ; 89 L. T. 422 ; '52 W. R. 183 ; 19 T. L. B. 
680 ; 47 Sol. Jo. 708 ; 9 Asp. M. L. 0. 472, 0. A. 

Annoiuiiona : — As to (1) B^id. Metropolitan Water Board v. 
Dick Kerr. [19171 2 K. B. 1 ; Blackburn Bobbin Co. v, 
Allen (1018), 87 L. J. K. B. 1085. As to (2) Befd. The 
Lord Stratbeona, [1925] P. 143. 
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1797. .] — A vessel hired by charterers 

under a time charter was requisitioned by the 
Adpalty. from the shipowners, & kept for a period 
in its employment, at a lower hire & on diuerent 
terms from those in the original charterparty. 
The charterers refused to pay the hire during this 
period, & the shipowners claimed the right to 
withdraw the vessel from the charterers* service. 
A mutual exceptions clause in the charterparty 
provided for {inter alia) “ the restraint of princes,** 
& a cesser clause for the cessation of hire in certain 
events, but not for restraint of princes. The 
charterers brought an action against the ship- 
owners for an injunction to restrain them from 
withdrawing the vessel, & the shipowners counter- 
claimed that they were entitled to withdraw the 
vessel & to recover the hire: — Held: (1) the 
charterers were liable to pay the hire under the 
charterparty while the vessel was employed by 
theAdmlty. ; (2) the shipowners were not entitled 
to withdraw the vessel from the charterers’ service, 
as there had been a waiver of their right of with- 
drawal under the charterparty by a reference of 
the question of payment of hire to arbn., & they 
had recovered judgment for hire in respect of a 
period subsequent to the alleged forfeiture. — 
Modern Transport Co., Ltd. v. Duneric S.S. 
Co., [1017J 1 K. B. 370 ; 86 L. J. K. B. 164 ; 115 
J.. T. 535 ; 33 T. L. K. 55 ; 61 Sol. Jo. 71 ; 13 
Asp. M. L. C. 490 ; 22 Com. Cas. 125, C. A. 
Annotation: — Gemrally, Reid. Anglo-Northerii Trading Co. 

r. Emlyii Jones & WlJllams, 11917] 2 K. B. 78. 

1798. — Against mortgagee with notice.] 

— One of the Vice-Chancellors refused to decree 


the specific performance of a charterparty, or to 
grant an injunction at the suit of the charterer to 
restrain a mtgee. of the ship, who had notice of 
the charterparty, from making a sale in piusuance 
of Ids power of sale contained in the mtge.-deed ; 
but the l^rds Justices, considering that where 
property is contracted to be used in a particular 
manner, & a purchaser buys that property, with 
notice of that contract, he is bound not to use it 
otherwise than in accordance with the contract : 
— Held : pltf. was entitled to an injunction to 
restrain the mtgee. from exercising his power of 
sale, & from interfering with tlie sldp on her 
voyage, the injunction to continue till the hearing 
of the cause, & pltf. undertaking to be answerable 
in damages. — Db MA'rros v, Gibson (1858), 4 
De G. & J. 276 ; 28 L. J. Oh. 165 ; 32 L. T. O. S. 
268 ; 5 Jur. N. S. 347 ; 7 W. R. 152 ; 45 E. R. 
108, L. JJ. 

Anmtaiions ;-~Polld. Sevln v, Deslandes (1860), 30 L. J. Ch. 
4 j 7 ; Mossagorics liiiperlales Co. v. Baiuos (1863), 7 
Adamson r. Gill (1868), 17 h. T. 464. Consd. 
Ihe Celtia King, [1894] 1\ 176. Distd. Bucknall v. 
(1900), 83 L. T. 121. Consd. The Lord Strathcona, 
I’oUd. Lord iStrathcona S.S. Co. v, 
Dondulon Coal Co., [1926] A. C. 108. Reid. Beto v. 
Brighton, Uckfleld & Tunbridge Wells By. (1863), 1 
Honi. & M. 468 ; Catt v. Tourlo (1869), 4 Ch. App. 634 ; 
Montague v. Flockton (1873), L. li. 16 Kq. 189 ; Luker 
y* Peunls (1877), 7 Ch. 1). 227; Piporno v. Harniston 
(1886), .3 r. L. R. 219 ; Whltwood Chemical Co. r. Hard- 
y^Sl] Ch. 416 ; Davis v, Foroman, [1894] 3 Ch. 
I h. C. C. V, Allen (1894). 78 J. P. 449 ; Formby v. 
Barker, [1903J 2 Ch. 539 ; liome Bay Steam Boat Co. 
y* Hutton, [1903] 2 K. B. 683 ; Brlgg v. Thornton, [19041 
1 > H. C. 0. V, Allen, 11914] 3 K. B. 642 ; Barker 

I’: Stlckney. [1919] 1 K. B. 121; Macdonald r. Eyle«, 
Mentd. Wilkes t*. Spooner, 11911] 

£ K.. B. 473, 

1799. Against purchaser with notice.] 

—Mbssagbribs Imperiales Co. p. Baines, No. 
1785, ante. 


1800. ^ ,] — The purchaser of a 

snip who has notice of the terms of a charterparty 
entered into for its employment is in the position 
f J', ^^^^I'^Hctive trustee, & he can be restrained, 
Rt the suit of tiio charterers, from employing the 


J.— VOL. XLI. 


ship in any way inconsistent with the charter- 
party. It is not material that specific perform- 
ance cannot }^e enforced ; the c€. can grant an 
injunction if a negative stipulation is expressed 
or clearly implied in the charterparty. Notice 
does not, however, impose upon the purchaser a 
liability in damages to the charterers for failure 
to perform the charterparty. — IjOrd Strathcona 
S.8. Co. V. DoaoNiON Coal Co., [1926] A. C. 108 ; 

05 L. J. P. C. 71 ; 134 L. T. 227 ; 42 T. L. R. 86 ; 
16 Asp. M. L. C. 585 ; 31 Com. Cas. 80, P. C. 
Annotations : — Rifltd. Ontario Jockey C3ub v, McBride, 

[1927] A. C. 916. Mentd. Torbay Hotel v, Jenkins, 

[1927] 2 Ch. 225. 

1801. Owner declining to reship cargo 

on g^round of dangerous condition — Injunction 
pending Inquiry as to condition of cargo.] — A 

vessel having been chartered to convey a cargo 
of coals to China, & having become damaged, the 
master was forced to discharge the cargo, & the 
owner declined to reship it on the ground that 
having become wet it was liable to spontaneous 
combustion. On a bill by the charterers to re- 
strain the owner from employing the ship in any 
manner inconsistent with the charterparty, the 
ct. directed an inquiry as to the state of the cargo, 

6 granted an injunction pending such inquiry. — 
Heriot V. Nicholas (1864), 12 W. R. 844, L. JJ. 
Annotaiions Expld. Adamson v. GUi (1868), 17 L. T. 401. 

Retd. Adamson v. GiU (1868), 18 L. T. 278. 

1802. Contract Impossible of per- 

formance.] — Pltfs. chartered deft.’s vessel to carry 
a cargo of coal from an English port to Bombay, &; 
fulfilled their part of the contract. The ship sailed, 
but received damage in a storm & was obliged to 
put into Belfast to repair. Here the coal was 
unloaded, & deft., being advised that by reloading 
it in its damaged state he would run the risk of 
spontaneous combustion, sold the greater part &; 
delivered it to the purchaser. He then entered 
into another engagement for the emplo^^ent of 
his vessel, & pltfs. filed this bill for an injunction. 
Upon pltf.’ 8 undertaking to supply at the English 
port a second cargo of coal, & to compensate 
deft, for his loss of time upon the voyage to Belfast 
& back as the ct. might direct, the Vice-Chan- 
cellor granted an injunction restraining deft, from 
using the vessel in any manner inconsistent with 
the charterparty ; — Held : the oiJy right in pltfs. 
was to have the charterparty carried into effect ; 
that had become impossible ; there was no right 
to compel deft, to do what was never in the con- 
templation of the parties, & the injunction could 
not be maintained. — ^Adamson v. Gill (1868), 
18 L. T. 278 ; 16 W. R. 639 ; 3 Mar. L, C. 49, 
L. J. 

1803. Whether action lies — Consent of 

owners.] — If a ship be chartered to the Bast India 
CO. for the purpose of trade or warfare, & they 
order her on a voyage of discovery, against the 
consent of the owners, whereby tiie ship is lost, 
the owneis may maintain an action on the case. 
Aliter, if the owners consent to the voyage. — 
Lewin V. East India Co. (1794), Peake, 318 ; 170 
E. R. 170, N. P. 

1804. Specific performance of charterparty — 
Whether granted.] — ^A. being equitably entitled to 
a ship entered into a charterparty with 0. & after- 
wards mortgaged the ship to B., B., the mtgee., 
having notice of the charterparty. The ship 
proceeded on its vojrage, but shortly afterwards 
was obliged to put into port for repairs, which 
were paid for by B., & B. took possession of the 
ship. C. filed a bill against A. & B., praying 
specific performance of the charterparty & for 
an injunction to restrain the use of the vessel for 

r 
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any other purpose than in performance of the 
contract entered into with C. One of the Vice- 
Chancellors dismissed the bill ; &, on appeal, 
this decision was affirmed, the Lord Chancellor 
considering that specific performance of the 
charterparty could not be decreed, the highest 
right against B. being to prevent him from actively 
interfering to stop the performance of the contract, 
while the contract remained in force, but that 
under the circumstances of the case the contract 
was virtually at an end upon B.’s taking posses- 
sion of the ship. — De Mattos v, Gibson (1859), 
4 De G. & J. 276, 284 ; 28 L. J. Ch. 498 ; 33 
L. T. O. S. 193 ; 5 Jur. N. S. 655 ; 7 W. R. 614 ; 
46 E. B. 108, 111, L. C. 

Annotation : — ^BeU. Greenhlll t?. Isle of Wight Newport 

Junction Ry. (1871). 23 L. T. 885. 

1805. .] — Le Blanch v. Granger, 

No. 1794, ante, 

1806. .] — Lord Strathcona S.S. Co. 

V, Dominion Coal Co., No. 1800, ante. 


Sub-sect. 6. — Provisions as to Ship. 

A. Name. 

1807. Ship ** to be named ” — ^Liability of owner 
to provide ship — Owners’ ships requisitioned.] — 
Dinham, Fawcits & Co. v. W^therington & 
Everett, [1916] W. N. 154. 

Annotation : — Folld. Cork Gas Consumers Co. v, Wither- 

ington &: Everett (1920). 36 T. L. U. 599. 

1808. Charter of named vessel — Vessel already 
sold.] — Pltfs. chartered a steamer from defts. by 
a charterparty in which defts. were described “ as 
owners ” of a named steamer & which provided 
that defts. might substitute a reasonably similar 
steamer. Before the charterparty was signed 
defts. had sold the named steamer, but pltfs. were 
unaware of this at the date of signing. In an 
action for breach of the charterparty : — Held : 
defts.’ primary obligation was to supply the named 
steamer, & as they were no longer owners of the 
named steamer at the date of the charter they 
were liable to pltfs. in damages. — Socu6m% Navale 
De L’ouest V . Sutherland & Co. (1920), 36 
T. L. R. 082. 

B. NationalUy. 

1809. Whether condition precedent — In time of 
war.] — ^Bbhn v. Bxtbness, No. 1840, post. 

1810. Description of nationality.] — To prove 
that a ship is British-built, a Britim register so 
describing her is by itself no evidence. 

A ship was described in a memorandum for 
charter as “ the Swedish ship or vessel called the 
Maria.** In fact, she was British-built, & had a 
British register, but she had a complete set of 
Swedish papers & a Treasury licence to sail as a 
Swedish ship, which particulars were known to 
the freighter : — Held : in an action against him 
for not loading & dispatching the ship according 
to the memorandum for chai^r, he could not set 
up as a defence that she was in point of fact a 
British &; not a Swedish ship. — Reusse v. Meyers 
(1813), 3 Camp. 476 ; 170 B. B. 1451, N. P. 

1811. Change of flag during currency of charter- 
party.] — The owner of a chartered ship commits 
a breach of the charterparty by causing the flag 
of the ship to be changed during the currency Of 
the charterparty ; but whether any & what 
damage is thereby sustained by the charterer 
depends upon the circumstances of the particular 


case. — Isaacs (M.) St, Sons, Ltd. v. McAllum 
(W.) & Co., [1921] 3 K. B. 377 ; 90 L. J. K. B. 
1106 ; 126 L. T. 794 ; 37 T. L. R. 408 ; 16 Asp. 
M. L. C. 411. 

C. Nature and Classification, 

1812. Nature—^** Coppered ” — Ship not coppered 
at date of charterparty.] — Dimbch v. Corlbtt, No. 
1858, post. 

1818. Steamer.”] — Goods were shipped 

by pltfs. on board defts.’ vessel, under a bill of 
lading, ” shipped on board the steamship Hibernia 
. . . Singapore to London . . . with liberty to 
call at any ports, in or out of the route, to receive 
St, discharge coals . . . etc., St to tranship the goods 
by any other steamer ” : — Held : the contract of 
defts. was that the goods should be carried on 
board a ship in which the principal motive power 
during the voyage should be steam. 

The bill of lading . . . must be taken to be the 
contract under which goods are shipped, & until 
I am told differently by a ct. of error I shall so 
hold (Blackburn, J.). — Fraser v. Telegraph 
Construction Co. (1872), L. R. 7 Q. B. 666; 41 
L. J. Q. B. 249 ; 27 L. T. 373 ; 20 W. B. 724. 

Annotations: — Refd. Lcdiio v. Ward (1888), 20 Q. B. 1). 

475 ; Searle v. Lund (1903), 88 L. T. 863. 

1814. Classification — Warranty of class at date 
of charterparty only.] — ^By a charierparty between 
pltf. as shipowner, &; deft, as shipper, the vessel, 
which was therein described as Al, was to pro- 
ceed to a poit of loading with all convenient 
speed, & there take on board a cargo cd corn. The 
vessel was delayed, by stress of wether & the 
necessity of undergoing repairs, from Sept, to the 
following Apr., when she presented herself for 
cargo, but deft, then refused to load her. The 
vessel ran out her letter whilst under repairs : — 
Held : the warranty, that the vessel was A 1 was 
not a continuing warranty, but limited to the 
time when the chaitei’party was made. — Hurst 
V. Dsborne (1856), 18 C. B. 144 ; 25 L. J. C. P. 
209 ; 27 L. T. O. S. 80 ; 4 W. R. 458 ; 139 E. R. 
1321. 

Annotations : — Reid. Dimech v. Corlett (1859), 33 L. T. O. S. 

21 ; Geipcl v. Smith (1872), 20 W. It. 332 ; Itankin v. 

Potter G873), L. H. 6 H. L. 83 ; Jackson v. Union Marino 

Insce. (1874), L. It. 10 C. P. 125; French v. Nowgass 

(1878), 47 L. j. Q. B. 361. 

1815. .] — In a charterparty made at 

New York between British subjects, a vessel was 
described as “ the A 1 Br. brig Hannah EasteCf of 
Liverpool ” : — Held : this description was a war- 
ranty by the owners that the vessel was at the 
time classed A 1 at Lloyd’s in London. — Routh v. 
MacMillan (1863), 2 H. & C. 750 ; 3 New Rep. 
391 ; 33 L. J. Ex. 38 ; 9 L. T. 541 ; 10 Jur. N. S. 
168 ; 12 W. R. 381 ; 1 Mar. L. C. 402. 

1816. .] — A description in a charter- 

party that a vessel is of a particular class is not a 
continuing warranty, but applies only to the classi- 
fication at the time the chartei*party is made. — 
French r. Newgass (1878), 3 0. P. D. 163 ; 47 
L. J. Q. B. 361 ; 38 L. T. 164 ; 26 W. R. 430 ; 3 
Asp. M. L. C. 574, C. A. 

1817. Blank left In charterpartyA-Wrongly 

filled in by mutual mistake.]— Pltfs. were tho 
owners of a steamship, & defts. agreed to charter 
her without anytliing having been said by either 
party as to the vessel’s class. After the bargain 
had been made defts.’ agent took to pltfs.’ agents 
a printed form of charterparty, the space for the 
vessel’s class being left blank, & owing to a clerk 
of pltfs.* agents being wrongly informed as to the 
class the words “ British Corpn.” were inserted. 
The vessel was in fact undated. In an action 
by the owners against the charterers for rectifica- 
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tion of the charterparty by striking out the words 
** British Oorpn.” on the ground that they had 
been inserted by mistake, the charterers counter- 
claimed for damages on the ground that they had 
had to pay a higher insurance than if the ship had 
been classed “ British Corpn.” : — Held : as the 
bargain was complete before anything was said 
about the vesseFs class & as it was left to one of 
the parties to fill up the blank, there was a mistake 
common to both parties & pltfs. were entitled to 
rectification & the coimterclaim must be dis- 
missed. — ^Vergottis & Co. v. Ford (H.) & Co., 
Ltd. (1018), 34 T. L. R. 233. 

D, Tonnage, 

1818. Whether description materiai.] — By a 

charterparty a ship was described to be of the 
burden of 261 tons, & the freighter covenanted to 
load a full & complete cargo ; — Held : the loading 
of goods equal in number of tons to the tonnage 
described in the charterparty, was not a perform- 
ance of this covenant ; but the freighter was 
bound to put on board as much goods as the ship 
was capable of carrying with safety. 

Tlie mention of a ship’s burden in the description 
of a ship in the charterparty ... is an immaterial 
circumstance ; although it may be made material 
by the allegation of fraud or other matter (Abbott, 
C.J.). — ^Hunter v. Fry (1819), 2 B. & Aid. 421 ; 
106 E. B. 420. 

Annotationa : — Beld. Barker v. Windle (1856). 2 Jur. N. S. 

1069 ; MorriH v, Levlson (1876), 1 C. P. D. 155 ; The 

Resolven (1892), 9 T. L. 11. 75. 

1819. .] — To an action for not loading a 

ship according to the terms of a charterparty, in 
which pltf. was described as “ of the ship A,, of 
the measurement of 180 to 200 tons, or there- 
abouts,” deft, pleaded that by the said charter- 
party the ship was warranted to be of the measure- 
ment of 180 tons to 200 tons, or thereabouts ; &> 
that the said ship was of a measurement greatly 
& unreasonably exceeding 200 tons, & was not 
of the measurement of 180 tons to 200 tons or 
thereabouts ; whereupon deft, did not load : — 
Held : the plea was not proved, inasmuch as the 
statement of tonnage in the charterparty was 
matter of description only, & did not amount to a 
warranty. — ^Barker v, Windle (1856), 6 E. & B. 
675 ; 2 Jur. N. S. 1060 ; 4 W. B. 603 ; 119 E. R. 
1015 ; sub nom, Windle v. Barker, 25 L. J. Q. B. 
349 ; 27 L. T. O. S. 206, Ex. Ch. 

Annotations: — Consd. Behn v. Bumess (1863), 2 New Rep. 

184. Reid. CorkUogr v. Massey (1873), 42 L. J. C. P. 153. 

Mentd. Young v, Moeller (1856), 6 K. & B. 681 ; Wheelton 

V, Hardisty (1858), 27 L. J. Q. B. 241. 

E, Carrying Capacily. 

1820. Whether stated capacity condition prece- 
dent.] — By a charterparty made at Liverpool for a 
voyage from Liverpool to Sydney, the charterer 
agreed to ‘ ‘ pay for the use & hire of the vessel, in re- 
spect of the voyage, £1,550 in full, on condition of 
her taking a cargo of not less than 1,000 tons of 
weight & measurement ” : — Held : (1) this was no 
condition precedent, dc, even if it were so originally, 
deft., having had a substantial part of the con- 
rideration for the promise to pay, could not plead 
it m bar to the action ; (2) the “ 1,000 tons of 
weight & measurement,” meant 1,000 tons at a 
cargo of goods in the ordinary proportions at the 
port of lading, viz., one-third weight, & two- 
thirds measurement, & did not refer to a cargo for 
the Sydney market, in which the proportions were 
different. — ^P ust v, Dowib (1865), 5 B. S. 38 ; 


6 New Bep. 338 ; 34 L. J. Q. B. 127 ; 13 W. B. 459 ; 
122 B. B. 745, Ex. Ch. ; affg. (1864), 5 B. & S. 20. 
Annotations: — AM to (1) R^. The Norway (1864), Brown. 

& liUah. 377. Generally, Refd. Kish v, Taylor 

80 L. J. K, B. 601. Mentd. Sheffield Nickel Co. v, 

(1877), 2 Q. B. D. 214. 

1821. Whether amounting to warranty.] — Dur- 
ing negotiations for the chartering of a vessel the 
owner’s agents represented that the vessel had 
carried a certain quantity of cargo. The charterer 
acted on the representation, which, in fact, was 
untrue, & entered into a charterparty containing 
no reference to the previous cargo : — Held : the 
representation being untrue, the charterer could 
recover as for breach of a collateral verbal war- 
ranty. — Hassan V, Bunciman & Co. & Lohne 
(1904), 91 L. T. 808 ; 10 Asp. M. L. C. 31 ; 10 
Com. Cas. 19. 

1822. Guarantee to carry specified dead weight — 
Construction — From surrounding circumstances.] — 

The Norway (Owners) v, Asuburner, The 
Norway, No. 1673, ante. 

1823. .] — By a charterpaity 

made between resps. & applts., it was agr k d that 
applts.* vessel should proceed to Glasgow & there 
” load all such goods & merchandise as the 
charterers should tender alongside for shipment 
not exceeding what she could reasonably stow & 
cany,” etc. It was provided that the freight 
should be a lump sum of £2,200, & the char- 
terparty contained this guarantee : ” Owners 

guarantee that the vessel shall carry not less than 
2,000 tons dead weight,” & this provision : ” Should 
the vessel not carry the guaranteed dead weight 
as above, any expenses incurred from this cause 
to be borne by the owners, & a pro raia reduction 
per ton to be made from the first payment of 
freight.” The cargo intended to be carried was a 
general cargo consisting in part of railway loco- 
motive machinery, & a note was by consent of the 
parties written upon the mai’gin of the cliaiter- 
party specifying the ” largest pieces ” of machinery 
which were to be included in the cargo by number, 
weight, & measurement. The charterers tendered 
a cargo not in excess of 2,000 tons dead weight, 
consisting of railway machinery, including loco- 
motives & tenders, two parcels of coals, & general 
goods. The large pieces of machinery were much 
more numerous than specified in the marginal 
note. The vessel sailed with only 1,691 tons dead 
weight. It was not disputed that she contained 
a carrying capacity up to the guarantee : & it was 
admitted that 2,000 tons dead weight of the cargo 
tendered could not have been carried on the 
vessel unless the coal had been packed with the 
machinery, which was not done. The charterers 
claimed a deduction in the freight : — Held : the 
mai'ginal note amounted to a representation, & the 
cargo being such a cargo as was not contemplated, 
& the fact being that the vessel carried less than 
the guaranteed dead weight because the charterers 
tendered large machinery in excess of their repre- 
sentation, they were not entitled to the benefit 
of tlie stipulation for reduction of the freight, & 
the whole lump freight was payable : — Held : the 
stowage of coal among machinery without the 
consent of the shippers of the machinery & of the 
coal was not proper stowage, & it was the duty 
of resps. & not the duty of applts. to obtain such 
consent. — Mackill v. Wright Brothers & Co. 
(1888), 14 App. Cas. 106, H. L. 

Annotations MiUar v. S.S. Freden. [1618] 1 K. B. 

611. Coiud. lie Thomson Sc Brooklebank, [1918] 1 K. B. 

655. 



PART VII. SECT. 2, SUB-SECT. S.— D. 

ISlSi. Whether description meUeriaU] — Oceanic Steam Navication Oo., Ltd. v, Soondbrdas Dhxtrumbey (1800), 
1- L. R. 16 Bom. 889.— WD. 



324 


Shipping and Navigation. 


Sect 2. — Charierpariiea : Svb-aect. 6, E. F.] 


1824. Carrying capacity.]---A charter- 

party, which provided that the ship should “ load 
a cargo of creosoted sleepers & timbers,** contained 
the following clauses : ** Charterer has option of 
^pping 100/200 tons of general cargo ** ; & 
“ Owners ^arantee ship to carry at least about 
90,000 cubic feet or 1,500 tons dead weight of 
cargo ** : — Held : the latter clause did not amount 
to a warranty that the ship should be able to 
carry about 90,000 cubic feet of the description 
of cargo which the charterer was under the previous 
clauses entitled to tender, but was merely a war- 
ranty of the carrying capacity of the ship. — 
Carnegie v. Conner (1889), 24 Q. B. D. 45 ; 69 
L. J. Q. B. 122 ; 61 L. T. 691 ; 6 T. L. 12 ; 6 
Asp. M. L. C. 447, D. C. 


Annolaiims .-^ViM. Millar v. S.S. Froden. [1917] 2 K. B. 
657. Apld. He Tbonwon & Brocklebauk. [19181 1 K. B. 
655. R^. MiUer v, Bomor (1900), 69 L. J. Q. B. 
429. 


1825. ^Lifting capacity.] — By a charter- 

party it was provided that a steamship described 
as of about the cubic capacity for cargo of 300,000 
feet bale space &; of 5,600 tons dead weight cargo 
capacity as per builders* plan should proceed 
from Singapore to Calcut^ & there load a full & 
complete (^go of unobjectionable merchandise 
not exceeding what she could reasonably stow & 
carry & proceed to certain ports. The vessel’s 
holds were to be sufficiently ventilated as cus- 
tomary & all requisite mats & dunnage were to be 
found by the stumer. By a guarantee contained 
in the charterparty the owners guaranteed to 
place 6,600 tons dead weight cargo capacity & 
300,000 cubic feet bale space as per builders* 
plan at disposal of charterers. If the dead weight 
or bale space placed at charterers’ disposal were 
less than the above then the lump sum height was 
to be I’educed pro raia* The charterers did, in 
fact, load a cargo on board the ship of a l^d 
contemplated by the charterparty but the dead 
weight cargo capacity placed at their disposal 
was, owing to various causes not in any way 
attributable to the charterers, less than 5,600 
tons, & was occupied to the extent of 32 tons by 
dunnage provided & used by the shipowners in 
stowing the cargo of the ship, & by reason thereof 
cargo to the extent of 32 tons which the charterers 
were ready to ship remained unshipped. The 
dunnage was necessary to enable the shipowners 
to fulfil their obligations under the charterpaiiy 
to properly stow & ventilate the cargo in the ship, 
& the only question which arose was whether or 
not the lump sum for freight ought to be reduced 
in respect of the 32 tons ; — Held : in the absence 
of special circumstances the shipowners’ guarantee 
was a guarantee of the abstract lifting capacity of 
the ship. The shipowners were therefore entitled 
to the lump sum freight without any deduction in 
respect of the 32 tons. — Re Thomson & Co. & 
Brocklebank, liTD., [1918] 1 K. B. 665; sub 
nom. Thomson & Co. v, Brocklebank (T. & J.), 
I/TD., 87 L. J. K. B. 616 ; 118 L. T, 673 ; 34 
T. L, R. 284 ; 14 Asp. M. L. C. 253. 

1826. ,] — ^A printed form of 

charterparty provided that the ship should load 
& the charterers provide a full & complete cargo 
of maize, the words ** wheat [or flour or 
other lawful merchandise,.” which were in the 
printed form being struck out. The ship was then 
to proceed & discharge at one of a number of 
ports as ordered by the charterers. The freight 
was to be payable at Sc after rates varying accord- 
ing to the port of discharge. Then followed the 
clause ** The owners guarantee the ship’s dead- 


weight capacity to be 3,200 tons Sc freight to be 
paid on this quantity.” That clause was sub- 
stituted for a printed clause which made freight 
payable per ton of wheat Sc [or flour delivered, or 
if other cargo was shipped on a full cargo of 
wheat. Sc] or flour. The effect of the alteration 
was to make the' charterparty one at a lump sum 
freight, varying with the port of discharge. The 
ship in fact had a lifting capacity of 3,200 tons, 
but she had not cubic capacity to take on board 
that weight of maize : — Held : the primary mean- 
ing oi the phrase ” ship’s dead weight capacity ” 
was not her capacity to carry tons of maize, but 
her abstract lifting capacity, Sc the mere fact that 
maize was mentioned as the cargo to be carried 
in the earlier part of the charterparty did not 
change the meaning of the phrase from a designa- 
tion of the ship’s lifting capacity in the abstract 
to a designation of her combined lifting Sc cubic 
capacity applied to the ratio of bulk to weight 
existing in maize. — ^Millar (W). & Co., Ltd. v. 
Preden (Owners), [1918] 1 K. B. 611 ; 87 

L. J. K. B. 524 ; 118 L. T. 622; 34 T. L. K. 
234 ; 62 Sol. Jo. 307 ; 14 Asp. M. L. C. 247, 
C. A. 

Amwtation : — CoDSd. He Thomson & Brocklebank, 119181 

1 K. B. 655. 

1827. .] — By the terms of a charter- 

party the freight to be paid for the hh*e of a vessel 
for a voyage was the lump sum of £10,000, the 
ship to take on board at the poit of loading all 
such goods Sc lawful merchandise as the charterers 
I or their agents should tender alongside for ship- 
ment, including explosives Sc deck cargo not 
exceeding what she could reasonably stow Sc 
carry. The charterparty contained the following 
provision : ” The lump sum is based on owners’ 
guarantee that the said steamer shall carry a dead 
weight of 6,000 tons of cargo when loaded accord- 
ing to Lloyd’s rules, exclusive of 1,100 tons of coal, 
wliich steamer may caiT>^ for steaming purposes, 
etc., of which about 800 to be cairiod in the hold. 
Sc the necessary stores for steamer’s use for the 
voyage. Sc also that the steamer shall place at the 
disposal of the chart/erers for cargo not less than 
8,450 tons of forty cubic feet cargo space grain 
measurement ; failing which, a pro raia reduction 
shall be made.” 

The cubic space of 8,450 tons of 40 cubic feet 
cargo space grain measurement in the vessel was 
placed at the disposal of the chaitercrs ; but if 
she had taken on board a cargo of (i,000 tons dead 
weight it would have been necessary to limit the 
quantity of coals on leaving the port of loading to 
728 tons in order to comply with Lloyd’s rules as 
to freeboard. The charterers, in fact, loaded a 
cargo which filled all the available space but did 
not weight 6,000 tons. Sc the master thereupon 
took on board 1,250 tons of coal for steaming 
purposes. The charterers deducted from the 
£10,000 named in the charterparty as the lump 
sum freight the sum of £623 18s. lOd., being the 
proportion of the £10,000 corresponding to the 
difCerence between 7,100 tons (0,000 + 1,100) Sc 
6,728 tons, the total dead weight capacity of the 
vessel, upon the ground that she was not of the 
guaranteed dead weight capacity of 6,000 tons 
when loaded according to Lloyd’s rules, exclusive 
of 1,100 tons of coal for steaming purposes. In 
an action by the shipowners to recover the 
£523 18s. lOd. so deducted ; — Held : the deduction 
had been rightly made by the charterers, Sc the 
shipowners were therefore not entitled to recover. 
— SociETA Anonyma Ungheresb Di Armambnto 
MAR imMO Orientb V . Tyser Line, Ltd. (1902), 

8 Com. Gas. 25. 
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1828. Breach of guarantee— Measure of 

damages.] — Scabamanoa Manoussin & Co. v. 
English & Co., No. 2831, post, 

1829. One thousand tons of weight & measure- 
ment ** — Meaning of,] — ^I'ust v , Dowie, No. 1820, 
ante, 

1830. “Two thousand tons or thereabouts “ — 
What margin allowed.] — In a charterparty it was 
agreed that a vessel was to carry “2,000 tons or 
tliereabouts *’ : — Held : the word “ thereabouts ** 
must be taken to qualify the 2,000 to some extent, 
& 5 per cent, was a fair margin to allow. — The 
Kbsolven (1892), 9 T. L. K. 7.5. 

1831. “ About six hundred tons but no guarantee 
given."] — A steamship was described in a charter- 
party of Apr. 24, 1917, as being “ supposed to 
cai^ about 000 tons but no guarantee given dead- 
weight on Board of Trade summer freeboard 
inclusive of bunkers.” The charterers on the same 
day sub-chartered the vessel describing her in the 
sub-charter os ” carrying about 000 tons dead- 
weight on Board of l>ade summer freeboard 
inclusive of bunkers without guarantee.” At all 
material times the ship had some 100 to 150 tons 
of hard cement fixed & iri’emovable in her holds, 
which reduced her deadweight capacity to about 
497 tons : — Held : (1) on giving the whole reach 
& burthen of the ship as they existed at the date 
of the contract, the owners had performed their 
contract that the whole reach & lawful burthen 
of the ship should be at charterers’ disposal ; 

(2) that the words “ no guarantee given ” relieved 
the owners of liability in respect of the deadweight 
capacity being less than 000 tons. — Japy Fr^res 
& Co. V, Sutherland (R. W. J.) & Co., Suther- 
land (R. W. J.) & Co. V, Thoeger (Owners) 
(1921), 91 L. .T. K. B. 19 ; 125 L. T. 211 ; 37 
T. L. R. 416; 15 Asp. M. L. C. 198; 26 Com. 
Cas. 227, C. A. 

1832. “ Not less than six thousand five hundred 
tons but not exceeding seven thousand tons" — 
Obligation on charterers to load to full capacity.] — 

.Tardine, Matheson & Co. V, Clyde Shipping 
Co., No. 4764, post. 

Amount of cargo.]— Part VII., Sect. 2, 
sub-sect. 8, C., post, 

F, Fitness, 

1833. “ Tight, staunch, strong."] — In a declara- 
tion on a charterparty, by which the ship was to 
sail from Hamburgh, being tight, staunch, strong, 
& every way fitted for the voyage, in the course of 
the next Nov., & proceed to Lima, & having dis- 
charged her outward cargo, forthwith to be made 
ready & proceed to Costa Rica, & there take on 
board a cargo, & then proceed to Liverpool — 
breaches were alleged as follows : That the vessel 
w^ not in Nov. or afterwards, until or when she 
sailed, to wit, on Dec. 20, tight, staunch, strong, 
or in any way fitted for the voyage ; & that 
though she did then sail from Hamburgh, yet by 
re^on of her not being tight, etc., when she so 
sailed, she was obliged to, & did, put back into 
Altona, & was detained there for a long time, to 
wit, until, etc. ; though she did then again set 
sail on her voyage from Altona, she did not pro- 
ceed on the voyage according to its due course, or 
with proper dispatch, but was unnecessarily 
delayed, & deviated, etc. ; by means of which 
several premises the vessel did not arrive at Lima 
until, etc., & pltf. lost the benefit of a homeward 
cargo from Costa Rica, etc. Deft, pleaded, 


amongst other things, as to so much of the declara- 
tion as related to the vessel not being fitted for 
the voyage, Jb by reason thereof being obliged to 
put back into Altona, &; being detained there for 
such time as was necessary to put further ballast 
on board, payment into ct. of Is., & no damages 
ultra; & as to so much as related to her being 
detained at Altona beyond the time necessary 
to put the ballast on board, that she was not 
detained there by reason of her not being tight, 
staunch, etc., modo et forma : — Held : the latter 

lea was bad, as answering only a part of the 

reach to which it applied, viz. the detention at 
Altona, & the subsequent delay & deviation ; 
even if that was a breach, & was not merely a 
statement of special damage. — Porter v, Izat 
(1836), 1 M. & W. 381 ; 2 Gale, 54 ; Tyr. & Gr. 
639; 150 E. R. 481. 

1834. .] — (1) A covenant in a charterparty 

of affreightment, that the owner shall at his expense 
forthwith, make the ship tight & strong, etc., for 
a voyage for twelve months, etc., & keep her so, 
is not a condition precedent to the recovery of 
freight, after the freighter had taken the ship 
into his service & used her for a certain period, but 
if the freighter be afterwards delayed or injured 
by the necessity of repairing her, he has hLs 
remedy in damages, but if the owner’s neglect 
to repair in the first instance had precluded the 
freighter from making any use of the vessel, that 
would have gone to the whole consideration, & 
might have been insisted on as a bar to the action. 

(2) A ship having been let to freight for twelve 
months, & for such longer period as the freighters 
should detain her, for which certain proportions 
of the freight were to bo paid at the end of two, 
six, ten & fourteen months, etc., it is no answer 
to a breach for non-payment of six months’ 
freight due at the end of the ten months, that the 
owner had covenanted to keep the vessel in repair 
during the time she was freighted, & that she was 
not in repair when the freighter shipped goods on 
board her dming the twelve months, which made 
it necessary for him to unload & repair her, whereby 
she was unserviceable for part of the six months ; 
& that he had paid the freight for all the time she 
was serviceable ; & that she was not in his service 
for ten months in the whole : for non comtat but 
that after she had been used by the freighter, she 
wanted repair without any default of the owner, 
or that he was guilty of any delay in making the 
repairs ; & the freight would still run on during 
the time of repair. 

(3) The freight being reserved at so much per 
month, was earned at the end of each month, 
although the stipulated times of payment were 
from fom* months to four months, & the ship was 
lost before the end of fourteen months. 

(4) An allowance for extra men being cove- 
nanted to be paid by the freighter, the residue of 
which, after part payment was not to be paid till 
the ship’s discharge or return from her voyage, & 
the ship having sailed on a voyage to St. Domingo, 
where she arrived, but was burnt before her return : 
— Held : such loss was a discharge of her from the 
freighter’s employment, as if by the act of the 
freighter ; on which such extra allowance became 
payable. — ^Havelock v. Geddes (1809), 10 East, 
556 ; 103 B. R. 886. 

AnnotatUms: — As to (1) Re!d. Cllpaham v. Vertue (1843), 

6 Q. B. 265 ; McAndrew v. Chappie (1866), 14 W. II. 891 ; 

Stanton v. Richardson, Richardson v, Stanton (1872), L. R 

7 C. P. 421 ; Jackson v. Union Marine Insoe. (1873), L. R* 
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i. Gtwwonfes to carry specifie 
»cad-ivcight — Breach of guaranteer- 


feasure of damages ,] — v, 
[‘Donald, M* Donald v, M'Cully 
.870), 22 L. T. 628.— SCOT, 
m. About fifty tons not exceeding 


what she can reasonably stow d; carry — 
What margin oRoM’cd.J— D avis v. 
Young (1869), 8 N. S. W. S. C. R. (L.) 
259.— AUS. 
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8 C. P. 572 ; Tho Europa, [1908] P. 84. Aa to (2) (k>llfd. 

TxJly 17. Howling (1877), 2 Q. B. D. 182 ; Inman S.S. Co. 

V. Blsohofl (1882), 7 App. Oas. 670. Aa to (3) Diftd. 

OroKler v. Smith U840), 1 Man. & G. 407. Oenerally, 

Rett. Fothergill v, Walton (1818), 2 Mooro, C. P. 630 ; 

Thompson v. Gillespy (1855), 5 E. Sc B. 209 ; Eopitoil v, 

Wilson (1876), 1 Q. B. 1). 377. Mentd. CJarpenter v. 

Cresswell (1827), 4 Bing. 409. 

1885. Whether condition precedent.] — 

(1) Declaration stated that a charterparty was 
made by pltfs., owners of a ship then at Sunderland, 
& deft, whereby it was agreed that the ship, 

being tight, staunch & i^rong, & every way 
fitted for the voyage,” should at Sunderland load 
a cargo from the merchant’s factor, being so 
loaded, should therewith proceed to Constantinople 
for orders, to deliver there, or at other places 
named, being paid freight at rates named ; ** one- 
fourth of the freight to be advanced to the owner’s 
agent in London, on the ship having sailed, less 
6 per cent, for insurance, interest & commission.” 
That deft, caused the ship to be loaded, & the 
ship, being so loaded, sailed, to wit, for Constanti- 
nople, pursuant to the said charter party ” ; that 
pltfs. did & were ready to do all things necessary 
on their part, & all things necessary happened 
& were done, to entitle pltfs., by their agent 
in London, to receive, & render deft., liable to pay 
to him, the fourth part of the freight, less 5 per 
cent., etc., yet deft, had not paid it. Plea : that 
the ship was not, at the commencement of the 
voyage, tight, staunch, & strong, & every way 
fitted for the voyage, & that, by reason of the 
premises, the ship & the cargo were wholly lost : — 
Held : a good plea ; for that the sailing of the ship 
in a seaworthy condition was made by the charter- 
party a condition precedent to the payment of the 
fourth of the freight. But the plea could not be 
supported on the ground of avoiding circuity of 
action. 

(2) Deft, also pleaded that pltfs. not only sent 
the ship to sea in an unseaworthy state, but that, 
after she was so sent, pltfs. permitted the master 
to leave the ship & go on shore, & permitted her to 
be near the shore without a master or suHicient 
crew ; & she, by reason of the premises, sunk & was 
lost, & the cargo was wholly lost : — Held : a bad 
plea ; inasmuch as it did not traverse the sailing 
of the ship according to the charterparty ; & the 
subsequent misconduct of pltf. was ground only 
for a cross action. 

(3) Deft, also pleaded that the ship did not sail 
as alleged ; on which issue was joined. On the 
trial, it appeared that she loaded in Sunderland 
Dock, &, being duly cleared crossed the bar, came 
out of Sunderland Harbour [to save a spring tide] 
into the roads, & there cast anchor 3 miles from 
Simderland : The shrouds & cables were not in 
a proper condition for sailing ; the bills of lading 
not signed ; the mate was not on board ; & the 
master soon after left her. There was no intention 
that she should afterwards return to the harbotur. 
She was lost on the night of the day she so cast 
anchor, none of the above-mentioned deficiencies 
having been supplied : — Held : upon these facts, 
it appeared that the ship had not sailed, but merely 
gone into the roads to complete her preparation 
for sailing : & deft, was entitled to the verdict. — 
Thompson v. Ghxespy (1866), 6 E. & B. 209 ; 
3 C. L. R. 1368 ; 24 L. J. Q. B. 340 ; 26 L. T. O. S. 


174 ; 1 Jur. N. S. 779 ; 3 W. B. 605 ; 119 B. R, 
469. 

Annotation : — Aa to (3) Apld. Hudson v. BUton (1856), 6 

B. & B. 565. 

1836 . .] — ^The stipulations in a charter- 

party that the vessel, being tight, staunch & strong, 
shall sail with all convenient speed, are not con- 
ditions precedent to tho charterer’s obligation to 
load, unless by the breach of such stipulations the 
object of the voyage is wholly frustrated. 

In , Abbott on Shipping ... it is said — 
“ Whether or not a particular covenant by one 
party be a condition precedent ... or an inde- 
pendent covenant, is a question to be determined 
according to the fair intention of the parties, to be 
collected from the language employed by them 
(Pollock, C.B.). — Tabrabochia v, Hickib (1860), 
1 H. & N. 183 ; 26 L. J. Ex. 26 ; 166 E. R. 
1168. 

Annotaliona : — Rett. Croockewit v. Fletcher (1857), 1 H. & N. 

893 ; Dimeoh v. Corlett (1858), 12 Moo. P. C. C. 199 ,* 

Seenrer v, Duthie (1860), 8 C. B. N. S. 45 ; Behn r. Bumoss 

(1863), 3 B. & S. 751; Jackson v. Union Marine Insce. 

(1874), L. II. 10 C. P. 125; Stanton v. Richardson, 

Kiohardson v. Stanton (1874), L. R. 9 C. P. 390. 

1837. ,] — The Collier, Sydney, etc. 

V, Nichol (1867), 4 L. T. 683. 

1838. .] — ^Pltf. chartered a ship from 

defts. for a single voyage. By the charterparty 
defts. warranted that the vessel was ” in every 
way fitted for tho voyage & service, & to be so 
maintained by the owners.” During the currency 
of tlie charterparty a stevedore engaged on the ship 
in the work of unloading sustained injuries by 
reason of the defective condition of an iron ladder 
leading to the hold. The stevedore sued the 
charterer for damages. The charterer defended 
the action, & in so doing acted reasonably, &; 
judgment was given against him for damages & 
costs on the ground that he liad committed a 
breach of duty towards the stevedore in not making 
an inspection of the vessel before inviting the 
stevedore on board : — Held : the charterer’s 
liability to the stevedore was the natural conse- 
quence of defts.’ breach of warranty ; & the 

charterer was entitled to recover from defts. the 
damages & costs paid by him to the stevedore, & 
his own costs, as between solr. & client, incurred in 
defending the action. — Scott v, Foley, Airman 
& Co. (1899), 16 T. L. R. 55 ; 6 Com. Cas. 63. 

G. Position. 

1839. Whether condition precedent.] — To an 

action for not loading a vessel in pursuance of the 
terms of a charterparty, deft, pleaded, setting out 
the whole of the charterparty, which stated, that it 
was agreed between pltf., ” original charterer of 
the good ship or vessel called The Dove A. I, 
of the measurement of 149 tons, or thereabouts, 
now at sea, having sailed threj^ weeks ago, or there- 
abouts,” & deft., that the ship, being tight, 
staunch, etc., should proceed to M. (after having 
delivered her cargo at G., & there load certain goods 
of deft., & therewith proceed to a safe port in the 
United Kingdom, calfing at C. or F. for ascertain 
rate of freight ; thirty working days to be allowed, 
Simdays excepted. The plea then averred, that 
time was an essential & material part of the con- 
tract ; & the probable situation of the vessel with 
reference to the date of her sailing. Sc the object 
of her voyage, was also an essential Sc material 
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1889 i. Whether condition precedent,] 
-~By a cha^r party made between 
pltf. Sc deft, it was airreed ** that pltf.’s 
vessel P, now lying at C. shoald sail 
for J. direct Sc load a full cargo of 


guano, to be supplied by defts. Sc after 
loading, the said vessel was to proceed 
to H. The vessel was not lying at O. 
at the time the contract was entered 
Into. There was no evidence to show 
that it was a mattm! of importance 
where the ship was at the time the 


contract was made : — Held: tho words 
“ now lying at 0.” were words of 
description, Sc did not constitute a 
condition precedent. — Bbokwoldt v, 
OoLosiAi . Guano Co. (1890), 16 V. L. R. 
166.-- AUS. 
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part of the contract, & that, in point of fact, at the 
time of the making the charterparty, the vessel 
had not sailed three weeks, but a materially & 
unreasonably later time, of wliich deft, had no 
notice or knowledge, for which cause deft, neglected 
& refused to load the vessel : — Held : the time at 
which the vessel sailed was material ; that state- 
ment in the charterparty amounted to a warranty ; 
& deft, was entitled to retain his verdict upon the 
plea, on motion for judgment non obstante vere- 
dicto, — Ollivb V, Booker (1847), 1 Exch. 416 ; 
17 L. J. Ex. 21 ; 154 E. R. 177 ; sub nom. Olive 
V, Booker, 10 L. T. O. S. 137. 

Annotaiions : — Apld. Oliver v. Fieldon (1849), 4 Exch. 1.35. 
Coxi^. Soeger v. Dutbio (1860), 8 0. B. N. 8. 45. Apprvd. 
Buhn V. BurnesR (1863), 3 B. & 8. 751. Re!d. ElUot v. 
Von Glelin (1849), 1.3 Q. B. G32 ; Hiirnt v. Osborne (1856), 
25 L. J. C. P. 209 ; Croockewlt v. Fletcher (1857), 1 H. & N. 
893 ; Gorrissen v. Perrin (1857), 2 C. B. N. S. 681 ; 
Wheelton v, Hardisty (1858), 8 E. &; B. 285 ; Dlmech v, 
Ck)rlott (1859), 33 L. T. O. S. 21 ; Corklingru. Massey (1873), 
L. Jl. 8 C. P. 395 ; Jackson v. Union Marine Insce. (1874), 
L. K. 10 C. P. 125. Mentd. Bannorman v. White (1861). 
10 C. B. N. 8. 844. 


1840. 


— (1) Whether a descriptive state- 


ment in a written instrument is a mere representa- 
tion or a substantive part of the contract is a 
question of construction which the ct., & not 
the jury, must determine. 

(2) By memorandum of charterparty, dated 
London, it was agreed between A. B., therein 
described as “ owner of the good ship or vessel 
called the Jl/,, of 420 tons or thereabouts, now 
in the poH of Amsterdam,” & C. D., that the said 
ship, being tight, staunch, strong, & every way 
fitted & ready for the voyage, should, ” with all 
possible dispatch, proceed direct to N., etc.” 
In an action by the shipowner against the charterer 
for not loading tlie agreed cargo : — Held : the words 
” now in the port of Amsterdam ” amounted to a 
warranty or condition precedent to the contract 
that the ship was there at the time of making the 
memorandum of charterparty. 

(3) For instance, if it was made in the time of 
war, the national character of the vessel is of such 
importance that a statement of it in the chaiter- 
party might properly be regarded as part of the 
shipowner’s contract (Williams, J.). 

(4) A charterpaity must be construed with 
reference to the intention of tlie parties at the 
time it was made, & irrespective of subsequent 
events. — Behn v, Burness (1863), 3 B. & S. 751 ; 
2 New Rep. 184 ; 32 L. J. Q. B. 204 ; 8 L. T. 207 } 
9 Jur. N. S. 620 ; 11 W. R. 496 ; 1 Mar. L. 0. 
329 ; 122 E. R. 281, Ex. Ch. 

AnruMions : — As to (1) Reid. Carr v. Monteflore (1864), 5 
B. &. 8. 408 ; The Kesolvon (1892), 9 T. L. U. 75 ; Jie 
Comptoir Comiuorclal Anversois Power, [1920] 1 K, B. 
868. As to (2) Apld. Aron v, Comptoir Weglmont, [1921] 
3 K. B. 435. End. MacAndrew v. Chappie (1866), Har. 
& Ruth. 745 : BontfWJn v, Taylor (2), [1893] 2 Q. B. 274. 
Oenerally, Reid. NolU v, Whitworth (1865), 18 C. B. N. S. 
435 ; Pust V. Dowio.(1865), 5 B. & 8. 33 ; CorkUng v, 
Massey (1873), L. U. 8 C. P. 395 ; Oppenheim v. Fraser 
(1876), 34 L. T. 524 ; Vergottls v. Ford (1918), 34 T. L. R. 
233. Mentd. Malian v. Radlofl (1864), 17 C. B. N. S. 589 ; 
Hellbutt V, Hickson (1872), L. R. 7 C. P. 438 ; Bettini v. 
Oyo (1875), 24 W. R. 551 ; Sheffield Nickel Co. v. Unwin 
(1877). 2 Q. B. D. 214 ; Lodwlck v, Perth (1884), 1 T. L. R. 
76 ; WalUs & Wells v, Pratt & Haynes, [1910] 2 K. B. 
1003 ; Westaoott v, Hahn, [1918] 1 K, B. 495 ; Meyrick 
V, Dyson (1925), 41 T. L. R. 368 ; British American Con- 
ti^ntal Bank v, British Bank for Foreign Trade, [1926] 
1 K, B. 328. 


1841. .] — By a charterparty it was mutually 

agreed between pltf. & deft, that a ship expected 
to be at A. about Dec. 15, should proceed to A., 
or as near thereto as she could safely get, & there 
load a cargo : — Held : the words expected to be 
at A. about Dec. 15, were a matter of contract for 
the breach whereof an action is maintainable, also 
that they mean that the ship is in such a place 
that she may reasonably expect to be at A. at 


the time named. — C orklino v. Massey (1873), 
L. R. 8 0. P. 396 ; 42 L. J, 0. P. 163 ; 28 L. T. 
636 ; 21 W^ R. 680 ; 2 Asp. M. L. O. 18. 

AnnotaiUm : — Reid. Sanday v. Keighley Maxted (1922), 38 

T. L. R. 273. 

1842. .] — In an action brought by the 

vendors against their vendees for refusal to accept, 
evidence was given to show the circumstances 
under which the contract was made, & that it was 
of vital importance that the vessel should be in 
the port named at the time of making the con- 
tract. The jury found, that the condition ” ship 
now at Rangoon,” had not been fulfilled, & that 
it was a condition absolutely vital ; — Held : 

(1) it was rightly left to the jury to say imder 
what circumstances the contract was made, & 
the words ” ship now at Rangoon ” amounted to 
a warranty justifying deft, in saying that there 
had been a failure of performance of a con- 
dition precedent & in refusing to carry out 
the contract ; (2) the finding of the jury was 

rightly taken as an element in enabling the ct, to 
say that the words amounted to a condition 
precedent. — O ppenheim: v, Fraser (1876), 34 

L. T. 524 ; 3 Asp. M. L. C. 146. 

Annotation : — As to (2) Reid. Re Comptoir Commercial 

Anversois & Power, [1920] 1 K. B. 868. 

1843. .] — A charterparty, dated Mar. 29, 

between pltf., a shipowner, & defts., described 
the ship as ” now sailed or about to sail from a pitch 
pine port to the United Kingdom,” & provided 
that the ship should, after discharging homeward 
cargo, proceed to Quebec, & there load a cargo of 
timber, & being so loaded should therewith proceed 
to -Greenock, Barrow, or Liverpool, as ordered on 
signing the bill of ladling, deliver the same on 
being paid freight. At the date of the charter- 
party both parties knew that the ship was, or had 
just been, at Mobile, in America, loading a cargo 
of timber, which she was to carry to Greenock. 
She did not, in fact, sail from Mobile until Apr. 23. 
On May 16, defts. were aware of the date of the 
sailing, & they then wrote to pltf.’s brokers, asking 
if they had any proposal respecting the chcarter. 
No proposal was made by pltf., & on June 5, the 
ship ari’ived at Greenock. Further correspondence 
took place, & ultimately the defts., on Juno 16, 
wrote to pltf.’s brokers, ” If you send the ship to 
load under our charterparty we shall protest 
against loading & difference of freight & insurance 
upon goods then shipped.” 

The ship sailed from Greenock on June 18, & 
after she had arrived at Quebec, defts. refused ^ 
load her: — JHeld : (1) the description of the ship 
as “ now sailed or about to sail,” was of the sub- 
stance of the contract ; it was a condition 
precedent & not a mere warranty ; A on br^ch 
of the condition defts. would have been entitled 
to repudiate the contract. 

(2) The conduct of defts., & in particular the 
letter of June 16, amounted to a waiver of such 
right to repudiate the contract, & they were liable 
for the freight under the charterparty, but were 
entitled as against pltf. to such damages as they 
could prove that they had sustained by reason of 
the breach of the condition. 

(3) If there is any doubt about the facts it is 
for the jury to determine upon the evidence what 
they were & when they have done this it is for 
the ct. to construe the contract (Lord Esher, 

M. R.). — Bentsbn V, Taylor, Sons & Co. (2), 
[1893] 2 Q. B. 274 ; 63 L. J. Q. B. 15 ; 69 L. T. 
487 ; 42 W. R. 8 ; 9 T. L. R. 662 ; 7 Asp. M. L. C. 
386; 4 R. 610,0. A. 

Annotations: — As to (2) Comd. Hartley v, Hymans, [1920] 

3 K. B. 475. ReM. Panoutsos v, Raymond Hadley Corpn. 

of New York, [1017] 2 K. B. 473 ; Ayrey v. British L^l 
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7, A. B.] 

& United ProvidontAssoeM [1918] 1 K. B. 13C. OenercUly, 

Befd. Compafi^nle Chemln de Fer Parls-Orleans v, Leeston 

Hbippinfir Co. (1919), 36 T. L. 11. 68. Kentd. Mcyrick v. 

Dyson (1925), 41 T. L. R. 368. 

1844. .] — charterparty provided that a 

sliip ** now in Finland, bound to London,” should 
proceed to Archangel from London &. there load 
a cargo of timber for Great Yarmouth : — Held : 
the words “ now in Finland, bound to London ” 
were a warranty that the ship was in some port 
in Finland from which she was under engagement 
to proceed direct to London. — Enoman v. Pal- 
grave, Brown & Son (1898), 15 T. L. B. 113 ; 

4 Com. Cas. 75. 

184^. ** Expected ready to load.’*] — ^A 

clause in a contract that a ship is ” expected ready 
to load ” at a ^ven date does not mean that the 
ship must be in such a position, whether that 
position be known to the parties or not, that she 
will, according to all probable reckoning, be able 
tq load by the date indicated. It means that there 
must be an honest belief, founded on reasonable 
grounds, in the minds of the sellers making the 
representation that she will be able to load at that 
date. Where such a representation was made, & 
there were no reasonable grounds for making it, & 
the ship was not ready to load until a long time 
afterwards, there was a breach of condition 
entitling the buyers to avoid the contract. — 
SANDAY & Co. V. KEIGHI.EY, MaXTED & CO., 
Sanday (S.) &, Co. V. Hillerns & Fc vler (1922), 
91 L. J. K. B. 624 ; 127 L. T. 327 ; 38 T. L. R. 561 ; 
66 Sol. Jo. 437 ; 15 Asp. M. L. C. 596 ; 27 Com. 
Cas. 296, C. A. 

1846. Whether amounting to warranty.] — 
ELLiot V. Von Glehn, No. 1656, ante. 

1847. Failure to be at stated position — Liability 
of charterers to purchasers of cargo — Recovery over 
against shipowner.] — Procter Garrett Marston, 
l/TD. V. Oakwin S.S. Co., No. 3479, post 


Sub-sect. 7. — ^Provisions as to Voyage. 

A. In General. 

1848. Meaning of voyage.] — “ Voyage ” in the 

usual exception inserted in charterparties as to 
enemies, perils of war, etc., does not include the 
period during which the vessel is being loaded 
before the commencement of the voyage. — 
r. (1846), 6 L. T. O. S. 345. 

1849. .] — The Carbon Park, No. 2680, posf. 

1850. Charter to ports of particular Island — 
Some ports neutral some hostile — Covenant to 
procure licence to trade — Breach of covenant.] — 
If a vessel be chartered to any ports of an island, 
part of which is hostile, & part neutral, & the 
freighter covenants to procure a licence ; if the 
ship trades to a neutral port of the island, it is no 
breach of the covenant that the freighter has 
procured a licence which would not authorise the 
like trade to an hostile port. — Johnson v. Greaves 
(1810), 2 Taunt. 344 ; 127 E. B. 1111. 

1851. Charter for consecutive voyages — Within 
specified time — Whether completion of all voyages 
or expiry of time terminates contract.] — In an 
action for the breach of a charterparty of affreight- 
ment by the freighters against the owner of the 
vessel, the declaration stated, that it was agreed 
by the parties to the charterparty, that the vessel 
should proceed with all convenient speed to S., 
& there load a cargo of coals, &> therewith proceed 
to L., & deliver the cargo at a sale wharf, a certain 
amount of freight being payable per ton, the act 


Navigation. 

of God, the Queen’s enemies, fire, & all & every 
other dangers & accidents of the seas, rivers, & 
navigation, of whatever imture & kind, during the 
said voyage always excepted, that the charter- 
party should be in force for six successive voyages ; 
&; that they should be made not later than the last 
day of Feb. 1853. ‘The declaration then averred 
that pltfs. did all things necessary to be done on 
their part to entitle them to have six successive 
voyages performed under the charteraarty ; 
that thqy had always been ready & willing to do 
all things required, yet the vessel did not make 
six successive voyages as agreed ; &> that deft, 
would not permit the said vessel, for the fourth 
successive time, or for any time except three times 
after the making of the charterparty, to proceed 
to S., &> there to load a cargo of coals on board. 
Plea, that, after the making of the charterparty, 
& before the alleged breach, the last day of Feb. 
had expired on demurrer : — Held : the plea was 
no answer to the action ; & the declaration was 
good, although it did not contain any averment 
negativing the fact of deft, being within any of 
the exceptions contained in the charterparty ; 
& if deft, relied upon such fact, he was bound to 
plead it. — Wheeler v. Bavidge (1854), 9 Exch. 
668 ; 2 G. L. R. 1077 ; 23 L. J. Ex. 221 ; 156 
E. R. 286. 

Annotations: — Consd. Munro, Brice v. War Ri^ks Assocn., 

[1918] 2 K. B. 78. Reid. Jackson v. Union Marino Insce. 

(1874), L. R. 10 C. P. ] 25. Mentd. Hurst v. Evans (1910), 

86 L. J. K. B. 305. 

1852. .] — ^A declaration on a 

charterparty stated, that it was agreed between 
deft., the shipowner, & pltf., that the ship should 
proceed to S. & there take on board from the 
agents of the freighter a full & complete cargo of 
coals &> therewith proceed to L., & deliver the same 
at a wharf to the order of the freighter, the act of 
God, the Queen’s enemies, fire, & all & every 
other dangers & accidents of the seas, rivers, & 
navigation of whatever nature or kind during the 
said voyage always excepted ; that the charter 
should be in force for six successive voyages, dc 
that they should be made not later than the last 
day of Feb. 1853. Breaches that the ship did not 
make six successive voyages, & that deft, would 
not permit the ship to make more than three 
voyages. Plea, that during the three voyages the 
ship sustained great damage by dangers & accidents 
of the seas & navigation, whicli damage was 
necessary to be repaired before the ship could 
commence her fourth voyage ; that deft, forthwith 
on the completion of the said three voyages pro- 
ceeded to repair, & did repair, the damage ; but 
it could not be repaired, nor could the ship be 
made ftt to commence the fourth voyage until 
after the last day of Feb. 1853, had elapsed ; — 
Held : the plea was bad, inasmuch as the inability 
to perform the voyages within the time specified 
did not discharge the contract, or afford any 
excuse for not commencing the fourth voyage. — 
Pope v. Bavidge (1854), 10 Exch. 73 ; 156 E. R. 
361. ^ 

Annotation : — VJF. Dunforcl v. Cia Anonlnia Maritlma 

Union (1911), 104 L. T. 811. 

1858. .] — A charterparty con- 

tained the following clause : This charter to renaain 
in force for six or seven, in charterers’ option, 
consecutive voyages during 1910. The ship was 
ready to load on Jan. 3, 1910, but the charterers 
were unable to load her at Newcastle in conse- 
quence of a strike which lasted until Jan. 11* 
The ship accordingly went on a voyage to Italy 
for other charterers with a cargo of coal from 
South Wales, the judge finding that this was 
reasonable. She did not get home from 
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sixth voyage until Jan. 6,1911, when the charterers ' 
purported to exercise their option to load her for 
a seventh voyage : — Held : on the true con- 
struction of the charterparty, the words “ dui'ing 
1910 were words of description protection 
for both parties, the one being only bound to load, 
& the other only bound to supply the ship during 
1910, & therefore the charterers were not entitled 
to exercise the option claimed. — Dunpohd &; Co., 
IvTD. V. CiA Anonima Maritima Union (1911), 
104 L. T. 811 ; 65 Sol. Jo. 424 ; 12 Asp. M. ].. 

32 ; 16 Com. Cas. 181. 

B. Proceeding to Port of Loading, 

1854. Whether general words condition precedent 
— ^To sail with next wind.] — Constable v. 
CT.OBERIE (1625), Palm. 397 ; Poph. 161; Lat. 
49 ; 81 E. K. 1141 ; sub nom. Conustable v, 
(h^owBURY, Noy, 75. 

AnnotatUma : — Consd. Hall v. Cazenove (1804), 4 East. 477. 
Distd. Glaholm v. Hays (1841), 2 Man. & G. 257 ; Oliver 
r. Flelden (1840), 4 Exch. 135 ; Croockewlt v, Fletcher 
(1857), 1 H. & N. 893. Refd. Hallo & Griffith v. Hriard 
(1028), Lat. 225 ; Havelock v. Goddes (1809), 10 East. 
.555 ; Davidson v. Gwynne (1810), 12 East, 381 ; Seeger 
V. Duthle (1860), 8 C. B. N. S. 45 ; Stanton v. Richardson. 
Richardson v. Stanton (1872). L. R. 7 C. P. 421. Mentd. 
AVynne v. Wynne (1840), 2 Man. & G. 8. 

Ig 55 , « Unload & directly sail.’’] — Cove- 

nant on charterparty, that the ship having un- 
loaded her outward cargo at St. T. should directly 
sail for Dominica, where deft, should load a home- 
ward cargo. Breach, deft, did not load, etc. 
Plea, the ship did not unload her outward cargo 
at St. T. Demurrer : — Held : the plea was bad, 
as the unloading at St. T. was not a condition 
precedent. — Ohlsen v. Drummond (1785), 4 
Doug. K. B. 356 ; 99 E. R. 020 ; sub nom. Olhsen 
V . Drummond, 2 Chit, 705. 

1856. “ With all convenient speed.”]— 

By charterparty, pltf., owner, agreed to proceed 
to the Cape, & having discharged goods, thence 
to proceed with all convenient speed to Bombay. 
In consideration whereof A of everytliing before- 
mentioned, deft., the freighter, promised to find 
a cargo. Pltf. delayed at the Cape, & then sailed 
out of his course to the Mauritius, & so arrived at 
Bombay six weeks later than if he had sailed direct 
from the Cape ; in which time, other vessels which 
had sailed later from England, had arrived. In 
msumpsitf for not finding a cargo, it was left to the 
jury, to find whether pltf.’s conduct entirely 
frustrated deft.’s object in chartering the ship : — 
Held : the direction was right ; Ac the proceeding 
to Bombay was a condition precedent, by breach 
of which deft.’ 8 object was entirely frustrated. A, 
consequently, pltf. could not recover. — Fjikkman 
V. Taylor (1831), 8 Bing. 124 ; 1 Moo. & S. 182 ; 
1 L. J. C. P. 26 ; 131 E. R. 318. 

Annotations: — Consd. Tarraboohia r. Ilickie (1856), 1 H. & 
N. 183 ; MaoAiidrew v. Chappie (1866), L. R. 1 C. P. 643. 
Reid. M* Andrew v, Adams (1834), 1 Hinpr. N. O. 29 ; Helm 
V, Burners (1863), 2 New Rep. 1 84 ; ytantou r. Richardson, 
Richardson v, Stanton (1872), L. R. 7 C. P. 421 ; Jackson 
V. Union Marino Insco. (1874), L. R. 10 C. P. 125. 

1857. .] — Tarrabociiia v. Hictcie, 

No. 1836, ante, 

1858. .] — It is important not to give 

to mercantile instruments, such as a charterparty, 
an unnecessary strict construction ; but such a 
construction as, with reference to the context, 
& the object of the contract, would effectuate the 
obvious & expressed intention of the parties. 

By a charterparty made at Malta, dated Feb. 24, 
1854, the chartered ship was described as 
“ coppered, A 1 of Malta,” of a certain measure- 
ment, “ now at anchor at this port,” & it was 
agreed that she being tight, staunch, & sti’ong, & 
properly manned, & every way fitted for the 


voyage, should with all convenient speed proceed 
in ballast to Alexandria, in Egypt, & there load 
from the charterer, a cargo of beans, wheat, etc. 
Forty working days were to be allowed for loading 
& unloading, the lay days to commence when the 
vessel should be reiidy to receive her cargo at her 
port of loading, & ten days on demurrage, over 
& above the lay days, at £8 sterling, the penalty 
for non-performance of this agreement to be the 
amount of freight. At the date of the charter- 
party the ship was not coppered, nor was she 
lying at anchor in port, nor had she obtained her 
register. She was an entire new vessel, still in 
dry dock, her coppering being in course of com- 
pletion. The ship was not ready to sail until 
Mar. 28 following, when, from the state of the 
weather, she did not sail until Mar. 30, & reached 
Alexandria on Apr. 12, 1854. No objection was 
made by the charterer at the time of the delay. 
On her arrival, the master gave notice to the 
charterer’s agent there, that he would be ready 
to receive cargo on Apr. 14. Before the ship’s 
arrival at Alexandria the charterer’s agent had 
made a cession of the charterparty, & the agent 
referred the master to the cessionary, informing 
him that his principal had nothing more to do 
with the charterparty than to guarantee the 
solvency of the cessionary. Freights had fallen 
considerably below the rates named in the charter- 
party between the date of the charterparty & the 
date of the cession. The cessionary sought to 
invalidate the cession on account of the delay in 
the arrival of the ship, & on that ground refused 
to give the captain any cargo. The captain re- 
fused to acknowledge the cessionary, or to release 
the charterer ; but at the same time expressed his 
readiness to receive a cargo from any one under 
the order of the charterer’s agent. The ship lay 
at Alexandria waiting for cargo the whole of her 
lay days & the ten demurrage days, but received 
no cargo from the charterer. The captain after- 
wards took a small cargo & returned to Malta : 
— Held: (1) upon the true construction of the 
charterparty, it was unnecessary to determine, 
whether the completion of the coppering of the 
ship was a condition precedent or not to the main- 
taining an action against the charterer, as it was 
clear, that that statement had reference to the 
time of sailing, & not to the date of the chartcr- 
paity ; (2) as to the stipulation, that the ship 

should sail “with all convenient speed,’’ as the 
parties had not expressly stated for themselves 
in the charterparty, that unless the ship siiiled on 
a specified day, the charterparty was tr> be at an 
end ; & as the charterer resided at Malta, & had 
made no objection at the time to the delay, or had 
given evidence that any other loss than that 
occasioned by the falling of freights had taken 
place in consequence of the delay, his position 
not thereby altered, & an action was, there- 
fore, maintainable against the charterer upon the 
charterpaity ; (3) as one of the parties to the 
chaiterparty had not the power, without the 
privity or consent of the other, to substitute a 
third person in his place, simply on condition of 
being responsible for the solvency of that third 
person ; the change of the party on the one side, 
even with a guarantee, altering the condition of 
the other party, as affected the remedy, so as to 
make the contract a new one ; the captain, there- 
fore, was justified in refusing to accept the ces- 
sionary in lieu of the charterer. — Dimech v, Cor- 
LETT (1858). 12 Moo. P. C. C. 199 ; 33 L. T. O. S. 
21; 14 E. R. 887, P. C. 

Annotations : — Aa toil) Refd. Fratelll Sorrontino v, Buerger, 
[1915] 3 K. B. 367. Aa to (2) Ebcpld. Behn v, Burneas 
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(1863), 3 B. & S. 751. OencraUy» Refd. Wilson & 
Coventry v. Otto Thoresen’s Llnie, [1910] 2 K. B. 405 ; 
Wall r. Kederiakt. LugSTude, [1915] 3 K. B. 66. 

1859. With all possible dispatch 

Ship delayed by accident.] — Pltf., a shipowner, in 
Nov. 1871, entered into a charterparty, by which 
the ship was to proceed with all possible dispatch, 
dangers & accidents of navigation excepted, from 
Liverpool to Newport, & there load a cargo of iron 
rails for San Francisco. Pltf. effected an insurance 
on the chartered freight for the voyage. The 
ship sailed from Liverpool on Jan. 2, 1872, So on 
Jan. 3, got aground in Carnarvon Bay. She was 
got off by Feb. 18, & repaired, the time necessary 
for the completion of such repairs extending to 
the end of Aug. In the meantime, on Feb. 15, 
the charterers had thrown up the charter & 
chartered another ship to carry the rails, which 
were wanted for the construction of a railway, to 
San Francisco. In an action by pltf. on the policy 
of insurance on the chartered freight, the ju^ 
found that the time necessary for getting the ship 
off So repairing her was so long as to put an end, 
in a commercial sense, to the commercial specula- 
tion entered upon by the shipowner & the 
charterers ; — Held : the charterers were, by reason 
of the delay, not bound to load the ship, & there 
was therefore a loss of the chartered freight by 
perils of the sea. 

If this charterparty be read as a charter for a 
definite voyage or adventure, then it follows that 
there is necessarily an implied condition that the 
ship shall arrive at Newport in time for it (Bram- 
WELL, B.). 

The shipowner . . . impliedly agrees that the 
ship shall arrive in time for the voyage, that is 
a condition precedent as weU as an agreement ; 
So its non-performance not only gives the charterer 
a cause of action, but also releases him (Bram- 
WELL, B.), — Jackson v. Union Marine Insur- 
ance Co. (1874), L. R. 10 C. P. 125 ; 44 L. J. 
C. P. 27 ; 31 L. T. 789 ; 23 W. R. 169 ; 2 Asp. 
M. L. C. 435, Ex. Ch. 

Annotaiions : — Ezpld. Hudson v. Hill (1874), 43 L. J. C. P. 
273. Consd. Dahl v. Nelson, Donkin (1881), 6 App. Cas. 
38. Dilitd. Ininan S.S. Co. v. Bisebofl' (1882), 7 App. Cas. 
670. Consd. The Alps, [1893J P. 109 ; lie Jamieson & 
Newcastle steamship Freight Insce. Assocn., [1895] 2 
Q. B. 90 ; Bensaude v. Thames & Mersey MaHno Iiusce. 
(1896), 75 L. T. 155. Distd. Turnbull, Martin v, Hull 
Underwriters* Assocn., [1900] 2 Q. B. 402 ; He Carver & 
Sassoon (1911), 17 Com. Cas. 59. CoQSd. Dunford v, Cia 
Anon. Marittma Union (1911), 104 L. T. 811. Ezpld. 
Embiricos v. Reid, [1914] 3 K. B. 45. Distd. F. A. 
Tamplin S.S. Co. v, Anglo-Mexican Petroleum Ih’oducts 
Co., [1916] 2 A. C. 397 : Inverklp S.S, Co. v. Bunge, 
[1917] 2 K. B. 193. Apld. Heilgers r. Cambrian Steam 
Navi^tion Co. (1917), 33 T. L. R. 348 ,* Scottish Naviga 
tion Co. e. Souter, Admiral Shipping Co. v. Weidner 
Hopkins, [1917 ] 1 K. B. 222. Consd. Countess of Warwick 
S.S, Co. V, Nickel Soc. Anon., Anglo-Northcm Trading 
Co. V. Emlyn, Jones Sc Williams, [1918] 1 K. B. 372, 
Apld. Akt. Olivebank v, Dansk Svoylsyro Fabrik, [1919] 
2 K. B. 162. Expld. Bank Line v. Capel, [1919] A. C. 435. 
Conid. Larrinaga v. Soo. Franco -Amerlcalne des Phos- 
phates de Medulla (1923), 92 L. J. K. B. 455 ; Hirjl Mulii 
V. Cheong Yue S.S. Co., [1926] A. C. 497. Refd. De Wolf 
V, Archangel Bank & Insce. (1874), L. R. 9 Q. B. 451 ; King 
V, Parker (1876), 34 L. T. 887 ; Poussard v. Spiers Sc 
Pond (1876), 1 Q. B. D. 410 ; Bush v, Whitehaven Town 
Sc Harbour Trusts (1888), 52 J. P. 392 ; Carlton S.S. Co. 
V. Castle Mall Packets Co. (1898), 78 L, T. 661 ; Weir v, 
Plrie (No. 2) (1898), 3 Com. Cas. 271 ; NlckoU & Knight 
V. Ashton, £dridgejl900), 69 L. J. (^. B. 640 ; Manchester 
Liners v. British Sc Foreign Marine Insce. (1901 ), 1 8 T. L. R. 


183 : Heme Bay Steam Boat Co. v. Hutton, [1903] 2 
K. B. 683 ; Krell v. Henry. [1903] 2 K. B. 740 ; Storey 
V. Fulham Steel Works Co. (1907), 24 T. L. R. 89 ; Porter 
». Tottenham U. C., [19164 1 K. B. 776 : Smith, Coney. 
&; Barrett v, Becker, Gray (1915), 112 L. T. 914 ; Horlock 
u. Beal. [1916] 1 A. C. 486 ; Lelston Gas Co. v. liCiston- 
ciun-Slzewell U. D. C.. [1916] 2 K. B. 428 ; Millar v. 
Taylor, [19161 1 K.. B. 402 ; Blackburn Bobbin Co. v. 
Allen, [1918] 2 K. B. 467 : Metropolitan Water Board e. 
Dick, Kerr, [1918] A. C. 119; Naylon Bonzon v, 
Krainlsche Industrie-Gesellschaft, [1918] 1 K. B. 331 : Re 
Comptolr Commercial Anversois v. Power, [1920] 1 K. B. 
868 . 

1860. “ Forthwith/’] — ^Hudson v. Hill, 

No. 1874, post. 

1861. “ Immediately.”] — ^By two charter- 

parties of even date, a steamer was chartered to 
proceed on successive voyages to a pori in America 
So there load a cargo, So to proceed therewith to 
Rotterdam. The second charteiyarty contained 
a clause, that, on the completion of the first 
voyage, the steamer should ‘ ‘ proceed immediately * * 
to fidfill that charterparty. On the completion 
of the first voyage the steamer left Rotterdam & 
went to Cardiff to coal, So thence proceeded to 
America, where she arrived before the cancelling 
date provided by the charterparty. The char- 
terers refused to load the steamer under the 
charterparty on the ground that by reason of the 
steamer going to Cardiff, there had been a breach 
of the above clause ; — Held: (1) there had been 
no breach of the charterparty, it being the ordinary 
course of business for steamers proceeding from 
Rotterdan to America to go to Cardiff to coal ; 
(2) the above clause was not. a condition pre- 
cedent, the breach of which would entitle the 
charterers to repudiate the charterparty. 

If parties to a contract stipulate that something 
is to be done at a particular moment of time, as, 
for example, that a ship shall sail on or before a 
certain date, they intend that in such a case time 
shall be of the essence of the contract. So that if 
the condition is not performed the contract may 
be put an end to. But when the parties agree in 
a contract of this kind that something is to be 
done with all dispatch, or immediately, then there 
is a certain amount of elasticity introduced into 
the performance of the agreement, which negatives 
the idea that the parties have intended to make 
time the essence of the contract. So therefore if 
such an agreement is not strictly observed, the 
only remedy is damages (Bigilam, J.). — Forest 
Oak Steam Shipping Co., Ltd. v. Richard So 
Co. (1899), 5 Com. Cas. 100. 

1862. To arrive by speclAed day.] — Pltf. wanted 
a ship at Winyaw in Carolina, to load with rice, 
& therefore he covenanted with deft. “ to freight 
his ship there,” So deft, covenanted absolutely 

to go thither ” ; & in order to quicken the 
ship’s arrival there, there is a proviso “ that if 
he gets there by Mar. 1, he is to be certain of a 
freight ; but if he does not arrive there before 
Mar. 1, then pltf. was to declare in forty-eight 
hours, whether he would freight the ship or not.” 
Deft, therefore thereby became the insuree of 
the risk of his getting there before Mar. 1, in 
which event, he was sure of a freight, but h6 still 
had a general chance of getting a freight even 
though he should not arrive there till after that 
time. 

The words are positive So express ** that he 
should go thither.” The parties plainly meant 
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1859 i. Whether general words con- 
dition precedent — '* With all possible 
dispatch ** — Ship delayed by accident.}-— 
Oarvill V. ScHOFiRLD (1883), 9 8. 0. R. 
370.— CAN. 

n. To arrive “ between the opening 


of navigation ” — What amounts to sub* 
stantiaf compliance.] — McShane v, 
Henderson (1884), M. L. R. 1 Q. B. 
264.— CAN. 

o. .] — ^McShane v. Hall 

(1885), M. L. R. 2 Q. B. 42.— CAN. 

p. — ^WLore a charter- 


party provided that a Bteamor should 
arrive in the Port of Montreal “ be- 
tween the opening of navigation of 
1879,** her arrival on May 18, was not a 
substantial compllanoe with the stipu- 
lation, it being proved that navigation 
opened about May 1 . — ^McShane v. 
Milburn (1885), 29 L. 0. J. 274.— CAN. 
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that the ship was to go thither, &; the considera- 
tion fails by his not going (Lord Mansfield). — 
8HUBBICK V. Salmond (1706), 3 Burr. 1637 ; 97 
B. B. 1022. 

Annotaiiona 
O. P. 23C 
[1910] 2 ] 

2 Bos. & ] 


Conid. M* Andrew v. Adams (1834), 3 L. J. 
Apld. Mool Tryvan Bbipping: Co. v, Weir, 
tC. B. 844. Be!d. Harper v. M‘Carthy (1806), 
P* N^. Pi. 208. 


1863. .] — Where a ship was freighted to 

go in ballast to Jamaica, Sc bring home a cargo 
from thence, & the freighter undertook to provide 
a full cargo for her, in time for the July convoy 
provided she arrived out Sc was ready by June 26 : 
— Held : as she did not arrive out till after June 25, 
the freighter was entirely discharged from his 
contract to furnish a cargo. — Siiadporth v. 
Higgin (1813), 3 Camp. 385; 170 E. B. 1419, 
N. P. 


1864. .] — By mutual covenants in a charter- 

party of affreightment it was agreed on the part 
of the shipowner, that he should provide a ship, 
which should proceed to .lamaica. Sc receive on 
board, from the agents of the shipper, a cargo to 
be provided by him, according to his covenant 
after-mentioned. Sc should sail with the June 
convoy, etc., provided the ship arrived out. Sc was 
ready to load sixty-five running days before the 
sailing of the convoy, which were to be accounted 
from the day of arrival. Sc being reported ready 
to receive goods, etc. ; Sc on the part of the 
shipper, that he would provide 650 casks of pro- 
duce in time for the ship to load the same. Sc join 
the June convoy, provided she arrived out Sc was 
ready to load. Sc notice thereof given by the agents 
of the shipper sixty-five running days before the 
sailing of the convoy, etc.. Sc should pay, etc. : — 
Held : the provision as to the sixty-five running 
days was not a condition precedent to the obliga- 
tion of the freighter to furnish a cargo of 050 casks 
of produce, but applied only to the obligation of 
the shipowner, that the vessel in such case should 
sail with the .Tune convoy. — D effetx v. Brocklb- 
BANK (1821), 3 Bli. 501 ; 4 E. B. 700, H. L. 

1865. .] — (1) A clause in a charterparty 

provided that “ the charterers or their agents 
have the option of cancelling this charterparty 
provided the ship is not arrived as within described 
at Newcastle, New South Wales, by Dec. 15, 
1907.’’ The charterers were informed by the 
shipowners shoi*tly before Dec. 16, 1907, that the 
ship was detained, & could not arrive by the can- 
celhng date. Being asked to say whether they 
would exercise their option to cancel or not, they 
refused to state whether they w^ould or not. Sc 
required the shipowners to send the ship to New- 
castle in accordance with tlie charterparty The 
ship arrived at Newcastle on June 15, 1908, Sc 
thereupon the charterers exercised their right to 
cancel the charterparty Sc refused to load. The 
shipowners being only able to employ the ship at 
a lower freight than that specified in the charter- 
party claimed damages from the charterers for 
breach of contract : — Held : the charterers were 
not bound to exercise their option under the can- 
celling clause before the arrival of the ship. Sc the 
action therefore failed. 

(2) The contractual duty of the shipowner to 
proceed to the port of loading does not cease 
because, before the ship arrives there, the day 
comes after which, if the ship has not arrived, the 
charterers* contractual duty to load her, when 
she does ajrive, is converted by the special clause 
of the charterparty, into a matter of their free 
choice (Kennedy, L.J.). 

(3) The law reads into a contract “ a reason- 
able time ” for an act, be it for giving of a notice, 
or doing a work, or paying money or exercising 


an option, where the intention of the parties to 
a contract, which has no fixed time, either ex- 
pressly or by^just implication, must be presumed 
to have included such an implication. There is 
no room for it otherwise (Kennedy, L.J.). — 
Mobl Tryvan Sihp Co., Did. v. Weir (Andrew) 
Sc Co., [1910] 2 K. B. 844 ; 79 L. J. K. B. 898 ; 
103 L. T. 101 ; 11 Asp. M. L. C. 469 ; 15 Com. 
Cas. 307, C. A. 

1866. To sail on or before specified day — 
Whether condition precedent.] — Hall v, Caze- 
NOVE, No. 1880, post. 

1867. .] — By a memorandum of 

charter it is agreed that a vessel shall proceed to 
Trieste, Sc there load a full cargo, Sc being so loaded 
shall proceed to a port in the United Ki^dom, Sc 
deliver the same, upon payment of freight at a 
certain rate ; that forty running days shall be 
allowed the merchants, if not sooner dispatched, 
for loading at Trieste, Sc for unloading at the 
port of discharge ; Sc twelve days on demurrage, 
at £0 per day ; the vessel to sail from England on 
or before Feb. 4 next. Sc the vessel shall be ad- 
dressed to tlie charterer’s agents at the port of 
loading Sc discharge : — Held : the sailing on or 
before Feb. 4 was a condition precedent. — 
Glaholm V. Hays (1841), 2 Man. Sc G. 257 ; 
Drinkwater, 130 ; 2 Scott, N. B. 471 ; 10 L. J. 
C. P. 98 ; 8 L. T. 93 ; 133 E. B. 743. 

Annotatuma : — Apia. OUivo V. Booker (1847). 1 Exch. 416 ; 

Oliver V. I^elden (1849), 4 Exch. 135. Distd. Tarrabochla 

r. Hlcklo (1856), 1 H. & N. 183. Apld. Croockewit v. 

Fletcher (1857), 1 H. & N. 893. Distd. Dimech v. Corlett 

(1858), 12 Moo. P. C. C. 200. Consd. Valente e. Gibbs 

(1859). 6 C. B. N. S. 270. Apld. Seoffer r. Duttrie (1860), 
B. N. S. 45 ; Behn r. Burness (1863), 3 B. & S. 751. 

Jd. Tidey v, MoUett (1864). 16 C. B. N. S. 298 ; Jackson 

V, Union Marine Insce. (1874), L. R. 10 C. P. 125. Hentd. 

Wheelton v, Hardlsty (1858), 27 L. J. Q. B. 241. 

1868. Qualification in subsequent memo- 

randum.] — Wilson v. Gadsden (1850), 15 L. T. 
O. S. 522. 

1869. What amounts to sailing.] — A ship 

was chartered to sail Sc proceed from Amsterdam 
with all convenient speed to Liverpool, to leave 
Amsterdam not later than all Mar.” On Mar. 30, 
the ship, having a portion of her ballast on board, 
left the docks at Amsterdam, Sc on the same 
evening got to the entrance of the North Holland 
Canal. On Mar. 31, she proceeded to Alkmaar, 
where she remained during Apr. 1 iSt 2, taking in 
the remainder of her ballast. On Apr. 3 she 
proceeded on her voyage, Sc quitted Nieuve Diep, 
where she completed her crew, on Apr. 0 Sc 
arrived at Liverpool on Apr. 17 : — Held : the 
term “ leave Amsterdam ” did not mean “ sail 
on her voyage from Amsterdam ” ; & consequently 
the stipulation in the charterparty had been com- 
plied with, — Van Baggen v. Baines (1854), 9 
Exch. 623 ; 2 C. L. B. 543 ; 23 L. J. Ex. 213 ; 
8 L. T. 93 ; 156 B. B. 223. 

1870. .] — Shipbrokers at Liverpool, 

as agents for pltf., a merchant at Amsterdam, 
negotiated with deft., a merchant at Liverpool, 
for the charter of a ship, then at Amsterdam, 
belonging to pltf. On Feb. 28, 1850, deft, signed 
the charterpairty, which stipulated that the ship 
was to sail from Amsterdam to Liverpool on or 
before Mar. 1 5 then next ; that the vessel being 
tight, staunch, etc., shoifid with ail convenient 
speed be made readv, as in the usual printed form 
of charterparty, with the exception, as follows : 
** restrictions of princes Sc rulers, the dangers Sc 
accidents of the seas Sc navigation, the act of 
God, fire, pirates Sc enemies throughout this 
charterparty always excepted.” It was to be 
forwarded at once to pltf. for his signature, Sc was 
so, but not returned for a few posts afterwards. 
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The morning after its return to the shipbrokers, 
signed, they inserted the following words in the 
ma^in, “ wind & weather permitting, with cargo 
or in ballast for ship's benefit." They then took 
it to deft., explaining how &; why they had made 
this alteration. Deft, objected to it altogether, 
& then declined the charter, as it was not sent 
back per return of post, & also because it was 
altered in form. The ship did not sail from 
Amsterdam, being delayed by the act of God, 
stress of weather, until Mar. 18 :—Held : the 
stipulation in the charterparty that the ship was 
to sail from Amsterdam for Liverpool on or before 
Mar. 15 was a condition precedent ; the word 
** throughout " made no difference ; & notwith- 
standing she was prevented from doing so- “ by 
the act of God " deft, was not bound, under the 
charterparty, to accept her. 

(2) All mercantile contracts ought to be con- 
strued according to their plain meaning to men of 
sense & understanding (Martin, B.). — Croocke- 
wrr V. Fletcher (1857), 1 H. & N. 893 ; 26 L. .T. 
Ex. 153 ; 28 L. T. O. S. 322 ; 5 W. R. 348 ; 156 
E. R. 1463. 


to (1) Refd. Roberts r. Brott (1859), 6 
C. B. N. S. 611 ; Behn r. Burness (1863), 3 B. & S. 751 ; 
Nelson tJ. Nelson Line (Liverpool) (No. 3), lie Nelson & 
(Liverpool) (1907), 77 L. J. K. B. 97. Qeneralhh 
Befd. He Salomon & Naudszus (1899), 81 L. T. 325. Mentd. 
Pattinson v. Luckley (1875), L. U. 10 Exch. 330. 


1871. Exception of unavoidable Impedi- 

ment.] — Proviso in a charterparty, that if the 
ship do not arrive at her port of loa ling on or 
before, etc., unless prevented by stress of weather 
or other unavoidable impediment, the freighter 
should not be obliged to ship a cargo : — Held : 
if ordinary diligence were used in the voyage to 
reach the port of loading, the owners were within 
the exception of the proviso though the ship was 
delayed till af^r the stipulated time by causes 
which extraordinary exertion might have counter- 
acted. — Granger v. Dent (1829), Mood. & M. 
475 ; L. & Welsh. 270, N. P. 

^Tmofa/ion;— Refd. Glaholm v. Hays (1841), 2 Man. & G. 


1872. Exception of perils of the sea— Peril 

occurring before arrival at port of loading.]— By a 

charterparty it was ap*eed that the ship, then at 
Newcastle, “ being tight, staunch, & strong, & 
every way fitted for the voyage," should with all 
convenient speed " sail & proceed to the usual 
loading place, guaranteed for cargo in all this 
month, Oct., or so near thereunto as she might 
safely get, & there load in the customary manner 
a full & complete cargo of coal," &, being so loaded, 
should proceed therewith to Alexandria, & deliver 
the same on being paid certain freight, " the act 
of God, the Queen's enemies, restraints of princes 
& rulers, fire, & all d;; every oth5r dangers & acci- 
dents of the seas, rivers, & navigation of whatever 
nature dc kind soever during the said voyage 
always excepted. ' * To an action upon this charter- 
party, alleging for breach that the vessel was not 
ready to receive, & did not in fact receive the 
agreed cargo until long after the time stipulated, 
deft, pleaded that, at the time of the TnA.lririg of 
the charterparty, the vessel, so being at New- 
castle, was at a place there far distant from the 
there for loading to which she was to 
sail & proceed, & before reaching such usual 

g lace would necessarily be exposed to divers 
angers of seas, rivers, A navigation, all which 


pltfs. & deft, at the time well knew ; that the 
voyage in the charterparty mentioned was a 
voyage from the place at Newcastle at which the 
vessel was at the time of making it to the said 
usual place for loading, & from thence to Alex- 
andria ; & that the vessel, during the said voyage, 
that is to say, during such part of the said voyage 
as took place before she sailed or proceeded from 
the said usual place on her way to Alexandria, 
& after she had received on board part of the said 
cargo, & before any breach of the charterparty, 
was hindered & prevented by the dangers of seas, 
rivers, & navigation then happening, from receiving 
on board & from being ready to receive on board 
the residue of the said cargo, etc. ; — Held : the 
plea was a good answer to the action, the exception 
in the charterparty applying as well to the pre- 
liminary transit of the vessel to the place of load- 
ing as to the subsequent part of the voyage ; the 
expression in the charterparty, " guaranteed for 
cargo in all this month," which was admitted to 
niean " ready to receive cargo within the month " 
did not take the case out of the exception. — 
Baiter v, M*Andrew (1865), 18 0. B. N. S. 
759 t 6 New Rep. 227 ; 34 L. J. C. P. 191 ; 12 
L. T 459 ; 11 Jur. N. S. 637 ; 13 W. R. 779 ; 2 
Mar. L. C. 205 ; 144 E. R. 643. 

Annotations : — Apld. Harrison r. Oarthome (1872), 26 

L, T. 508 : HudHon r. Hill (1874), 43 L. J. C. V. 273. 

Refd. Cohn V. Davidson (1877), 2 Q. B. D. 455 ; Nolte- 

bohn V. Richter (1886), 18 Q. B. D. 63 ; The Carron Park 

(1890), 15 P. D. 203. 

1873. .] — ^By a charterparty, 

pltfs., as owners, agreed with defts., as charterers 
of a good screw steamship, name to be given up 
as soon as known, expected to carry from 1,100 
to 1,200 tons cargo, that the said ship, being tight, 
staunch, & strong, A every way fitted for the 
voyage, should, with all convenient speed, sail 
A proceed to Alexandria, to arrive within a margin 
of three weeks from Nov. 15, 1870 ; A wit h liberty 
to take a cargo out for owner’s benefit, either 
direct or from or to any neighbouring ports ; A 
there load a cargo from charterer’s agents, A pro- 
ceed to Hull or London at certain rates in full of 
all pilotages A port charges during the said voyage, 
all dangers A accidents of the seas, etc., “ during 
the said voyage always excepted." Pltfs. alleged, 
as a breach of the charterpart^y, that the said 
steamship, although duly named by defts., did 
not arrive at Alexandria within the stipulated 
period. Defts. pleaded dangers of the seas after 
the name of the ship was given up by pltfs., A 
whilst on her voyage to Alexandria pursuant to 
the chartei’party, which prevented her reaching 
her destination at Alexandria : — Held : upon 
demurrer, this plea was good. — Harrison v, 
Garthorne (1872), 26 L. T. 508 ; 20 W. R. 722 ; 
1 Asp. M. L. 0. 303. 

1874. ,] — By a charterparty 

dated Dec. 28, pltfs.* ship was to " forthwith " 
proceed from England to B., an island in the 
West Indies, A having there loaded a cargo of 
sugar for defts., to return to England. Tlie vessel 
was to be allowed to take an outward cargo of 
coals to specified places, A the charterparty con- 
tained a clause excusing the performance thereof 
if it could not be complied with owing to perils 
of the seas. At the time of entering upon the 
charterparty, the ship was undergoing repairs, 
but she came out of dock upon Jan, 6, A having 
taken on board a cargo of coals for R., one of the 
specified places, she sailed on Feb. S. Delay on 
her voyage outwards was occasioned by unfavour- 
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day-^Ex^ion of vnavoidable impedi- 
Canadian Tbadino Oo., Ltd. 


V, Canadian GovEasNMBNT Mxrchan 
Marine, [1922] 3 W. W. R. 197 
69 D. L. R. 644. — CAN. 


q. Delay in arrival — Unreason^ 
able deviation for repairs.)— C assem i?. 
Burns (1887), 14 S. 0. R. 256.— CAN. 



Part VII. — Carriage of Goods. 


333 


able winds, & she was injured by a collision with 
a steamer, which rendered necessaiy further 
repairs. She finally sailed for B. on Mar. 9, & 
reached B. on May 26, having there discharged 
the cargo of coals, she started on July 1, & reached 
B. on July 28. The season for exporting sugar 
from B. begins with the month of Apr. & ends 
with July in every year, & the agents of defts. 
declined to provide a cargo of sugar for pltfs.* 
vessel on the ground that she had arrived at B. 
too late in the season. They offered to provide 
a cargo of sugar if pltfs.’ vessel would go under 
protest to V., an island ninety miles off. The 
captain refused this offer, & remained at B., 
insisting upon the performance of the charter- 
party by defts.* agent. The captain at last 
agreed with other parties for a charter, & left B. 
on Oct. 14. Pltfs. having sued for a breach of 
the charterparty in refusing to load a cargo at B., 
the j.udge at the trial directed the jury that if 
the vessel sailed without unreasonable delay, she 
proceeded “ forthwith ** within the meaning of 
the charterparty ; the clause excusing performance 
thereof, on the ground of perils of the seas, applied 
to the preliminary voyage to B., & the captain 
might reasonably think that if ho shipped a cargo 
elsewhere than at B., he might put an end to the 
original charterparty : — Held : a right direction. 
—Hudson v. Hill (1874), 43 L. J. C. P. 273 ; 30 
L. T. 555 ; 2 Asp. M. L. C. 278. 

Annotations :■ — Refd. F. A. I’ainplin S.S. Go. v. Anglo* 

Mexican Petroleum Products Co., fl916] 1 K. B. 485 ; 

Scottish Navigation Co. v. Souter, 11916] 1 K. B. 675. 

1875. .] — By a charterparty of a 

steamship it was agreed that she should go to 
“ three safe loading places ” between two named 
ports & there load from the charterers a cargo 
of oranges & being so loaded proceed to London 
... & deliver the same pursuant to bills of lading 
. . . (the act of God ... & all dangers of the 
seas, rivers, & steam navigation of what nature 
& kind soever during the said voyage always 
excepted), & the chaHerors thereby promised to 
load the cargo, &> stipulated, after a provision for 
working & lay-days, that “ should the steamer 
not be arrived at lirst loading port free of pratique 
& ready to load on or before Dec. 15 next, char- 
terers have the option of cancelling or confirming 
this charterparty.** By dangers of the seas, the 
steamer, although anived at the lirst loading port, 
was not free of pratique & ready to load bn 
Dec. 15, & the charterers therefore cancelled the 
chai-terpaity. At the trial of an action against 
them for not loading the cargo, the judge left to 
the jury the disputed question whether the port 
was a “ safe loading place,’* but being asked by 
them for his opinion thereon, gave it, & they found 
in the affirmative : — H eld : ( 1 ) this expression of 
opinion was under the cu'cumstances no mis- 
direction ; (2) the excepted dangers clause applied 
only to the voyage, & not to the clause giving the 
option to cancel the charterparty if the ship was 
not ready to load on the day fixed, & therefore 
the cancellation was justified. — Smith v. Dart & 
Son (1884), 14 Q. B. D. 105 ; 54 L. J. Q. B. 121 ; 
52 L. T. 218 ; 33 W. B. 455 ; 1 T. L. B. 99 ; 5 
Asp. M. L. C. 360, D. 0. 

AnnoUition :^A8 to (2) Distd. The Austin Friars (1894), 71 

L. T. 27. 

1876. Exception of restraint of princes — 

Limited to voyage after loading.] — Pltf. & defts. 
agreed by charterparty that a ship, then at Liver- 
pool, of which pltf. was master, should, with all 
convenient speed, be made ready, & should, at 
L., receive & load from tlie charterers* agents a 
^ cargo, &, being so loaded, should proceed to 
Stettin & deliver the same so end tlie voyage. 


restraints of princes, etc,, during the said voyage, 
always mutually excepted ** ; & the ship was to 
be loaded ah L. without detention ; &; defts. 
thereby agreed to load the vessel at L., as in the 
charterparty stated, with the said cargo, at L. 
On general demurrer to a declaration in assumpsU^ 
assigning for breach of the above agreement that 
defts. did not load the ship at L. without deten- 
tion, but detained her at L. an unreasonable time, 
not negativing restraints of princes, etc. : — Held : 
the exception as to restraints of princes, etc., was 
applicable only after the ship quitted Liverpool. 
—Crow v. Falk (1846), 8 Q. B. 467 ; 15 L. J. 
Q. B. 183 ; 10 Jur. 374 ; 115 E. B. 952. 

Annotations : — DMd. & Distd. Bruce v. Nlcolopulo (1855), 

11 Exch. 129. FoUd. Hurst v, TJsborno (1856), 25 L. J. 

C. P. 209. Consd. Valente v. Gibbs (1859), 6 C. B. N. S. 

270. Distd. Barker r. M‘ Andrew (1865), 18 C. B. N. ft. 

759. N.P. The Carron Park (1890), 15 P. D. 203. Refd. 

Munro, Brice v. War Risks Assocn., [1918] 2 K. B. 78. 

Mentd. Hurst r. Evans (1916), 86 L. J. K. B. 305. 

1877. To sail to a “ safe port."] — A declaration 
on a charterparty in an action by the charterer 
against the shipowner, stated that it was agreed 
that the ship should sail in ballast to a safe port 
near Cape Town, & there take in a cargo. The 
declaration then stated, that pltf. was ready & 
willing to appoint & put on board a supercargo, 
with instructions to indicate, & which supercargo 
would have indicated to the master of the ship 
a safe port near Cape Town, for the receiving on 
board such cargo, but omitted to state that pltf. 
named any “ safe port.** Breach, that deft, 
would not suffer the ship to sail in ballast on the 
said intended voyage ; — Held : on demurrer to 
the declaration, the naming of a “ safe port ** was 
a condition precedent. & the declaration was bad 
in omitting to state that pltf. named such “ safe 
port.**— Bae r. Hackett (1844), 12 M. & W. 
724 ; 13 L. J. Ex. 216 ; 8 Jur. 427 ; 152 E. B. 
1390. 

1878. To sail within twenty-one days of arrival 
at intermediate port — Penalty for failure.] — Pltf. 

& deft, agreed by charterparty that pltf.’s vessel 
should sail to Sydney &/or Moreton Bay, & thence 
proceed to Callao, Peru, where the captain should 
report his arrival to Messi*s. G., who should send 
the captain orders for loading a cargo of guano 
at the Chincha Islands, to which place the vessel 
should at once proceed ; & after completing her 
loading, proceed to any safe port in the United 
Kingdom : freight to be paid at the rate of £4 
sterling per ton weight of guano. “ The owners 
guarantee that for the freight of £4 per ton, the 
sliip shall be dispatched from Australia within 
twenty-one days after arrival ; if detained over 
twenty-one days, etc., £3 10^. per ton to be the rate 
of freight. If ordered from Sydney to Moreton 
Bay the time so occupied not to be reckoned in 
the days as above.** The vessel sailed fipom 
Liverpool on July 5, 1853, & anchored inside 
Sydney Heads on Oct. 25, 1853. She was ordered 
to Moreton Bay, but bad weather & the insub- 
ordination of a portion of the crew prevented the 
vessel from leaving Sydney Harbour until Nov. 
4, when she proceeded on her voyage, & on Nov. 12, 
anchored inside the Flanders Bocks & outside 
Moreton Bay. She was taken in charge of a pilot 
up the channel & on Nov. 14, arrived at her 
anchorage where she remained imtil Dec. 6. 
Some of the crew having deserted & others refused 
to work, the remainder was not sufficient to 
navigate the vessel safely to Callao, no addition 
to the crew could be procured at Moreton Bay. 
On Dec. 5, the master caused the anchor to be got 
up & the sails set by the men who were willing 
to work, with the assistance of the harbour master 
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& pilot’s crew, & the vessel proceeded on her 
voyage to Callao, but shortly ad^rwards stopped 
from the wind failing. During the night several 
of the seamen deserted. On Dec. 6, the vessel 
proceeded some distance further, when the greater 
part of the crew refused to proceed to Callao, on 
the ground that the ship was not sufficiently 
manned, & they compelled the captain to return 
to Sydney. The vessel arrived at Sydney on 
Dec, 12, & remained there imtil Jan. 6, 1864, when 
she sailed to Callao, where she ultimately arrived, 
& brought home a cargo of guano : — Held : imder 
the above circumstances, the ship was not dis- 
patched from Australia within twenty-one days 
after her arrival, consequently pltf. was not 
entitled to the freight of £4 per ton. — Sharp v, 
Gibbs (1857), 1 H. & N. 801 ; 8 L. T. 93 ; 166 
E. B. 1424. 

1879. Authority of agent to substitute more 
distant port.] — ^An agent at a foreign port to whom 
a ship is addressed for loading under a charter- 
party, has no implied authority to vary the con- 
tract by substituting another & a distant port of 
loading, or a different quality or description of 
cargo. — SiCKRNS v. Irving (1859), 7 C. B. N. S. 
165 ; 29 L. J. C. P. 25 ; 6 Jur. N. S. 200 ; 141 
E. B. i IS. 

Annoialitm : — Be!d. Pearson v. Gdschen (1864). 4 New Rep. 

404. 


C, Proceeding io Port of Discharge, 

(a) In General, 

1880. Duty to proceed with all expedition.] — 

The WnJiELM, No. 3196, post, 

1881. Whether performance condition pre- 

cedentr-To right to freight.] — By a charterparty 
between pltf., the captain of a ship, & deft.’s agent 
abroad, for the carriage of timber from Biga to 
Portsmouth, at a stipulated rate per load, the 
former bound himself, after receiving his cargo 
on board to sail with the first favourable wind 
direct to the port of Portsmouth. The ship, 
however, unnecessarily entered the harbour of 
Copenhagen where she was detained several weeks, 
by means whereof deft, was put to considerable 
expense in having fresh insurances done ui>on her 
cargo. In an action of indebitatus assumpsit for 
the freight : — Held : pltf.’s covenant to sail direct 
to Portsmouth was not a condition precedent ; & 
the deviation could not be given in evidence, 
either as a bar to the action, or to diminish the 
damages. — Bornmann v , Tookb (1808), 1 Camp. 
377 ; 170 E. B. 991, N. P. 

Annotations: — Asld. Havelock v, Geddes (1809), 10 East, 

555. Distd. Glaholm v. Hays (1841), 2 Man. & G. 257. 

1882. According to directions of charterer or 
shipper — Power to countermand order — ^Reversal of 
countermand by agent.l — Where the master of a 
vessel covenanted witn the freighter {inter alia), 
that the vessel should proceed with the first convoy 
from England for Spain & Portugal, or either, 
as he should be directed by the freighter or his 
agents, & there make a right &> true delivery of the 
cargo agreeably to the bills of lading signed for 
the same ; & to take in a home cargo, & return 
& make a right & true delivery thereof at London, 
etc. In consideration whereof, & of everything 
at^ve mentioned, the freighter covenanted (infer 
alia) to load the vessel out & home, & pay certain 
freight per ton per month, part before, & the 
remainder on the right true delivery of the home- 
ward cargo at London ; — Held : (1) the freighter 
having first ordered the master to proceed to 
Lisbon, in consequence of which the master had 


could no?^^^rwards countermand that order, &; 
order him to proceed to Gibraltar, without first 
recalling the biUs of lading, or at least tendering 
sufficient indemnity to the master against the con- 
sequence of his liability thereon ; (2) supposing 
the freighter had such a power, yet his superca^o 
& agent, who was on board the vessel, h^ the like 
authority in the Absence of his principal, even 
before the vessel sailed from his country, to alter 
again the destination to Lisbon. 

JYoip the nature of the appointment of a super- 
cargo, where he is on board the ship & the freighter 
is absent, it follows that he should have the same 

g ower in this respect as the freighter himself ; 

)r he is to take advantage of every circumstance 
as it arises, to act for the benefit of his employer 
in the adventure (Lb Blanc, J.). 

(3) The master having proceeded with the out- 
ward cargo to Lisbon imder the first order, & 
brought home a return cargo, & delivered the same 
of the freighter at London, was entitled to his 
freight for that voyage, thouglj ho had not sailed 
with the first convoy ; the sailing with the first 
convoy not being a condition precedent to his 
recovering freight for the voyage actually per- 
formed under the first order, but a distinct cove- 
nant, for the breach of which he was liable in 
I damages. 

Unless the non-performance alleged in breach 
of the contract goes to the whole root & con- 
sideration of it, tlie covenant broken is not to bo 
considered as a condition precedent (IjORD Ellen- 
borough, C.JO* 

(4) He was entitled to recover such freight as 
upon a right & true delivery of the cargo, agreeably 
to the bills of lading, upon proof of having delivered 
the entire number of chests, etc., for which bills 
of lading had been signed ; though it appeared 
that the contents of the chests of fruit were 
damaged by the negligence of the master & crew 
on board, in not ventilating them sufficiently ; 
the party injured having his counter remedy by 
action for such negligence, — Davidson v. Gwynnb 
(1810), 12 East, 381 ; 104 E. B. 149. 


Annotations: — As to (3) Distd. Glaholm v. Hays (1841), 2 
Man. & G. 257. Apld. Tarrabochia v. Hiokio (1866), 1 
H. & N. 183. Befd. SeofiTor v. Duthie (1860), 8 C. B. N. S. 
45 ; MacAnclrow v, Chapplo (1866), L. It. 1 C. P. 643 ‘ 
Bradford v, Williams (1872), 26 L. T. 641. As to (4) Apld 
Garrett r. Meihulsh (1858), 33 L. T. O. S. 25. Bold 
Gibson V. Sturgro (1855), 10 Exch. 622 ; Dakin v. Oxley 
(1864), 15 C. B. N. S. 646 ; MaoAndrow v, Chapplo (1866), 
L. It. 1 C. P. 643. 


1883. Liability of charterer for expenses in 

particular port named — Ship detained & fine im- 
posed by government at Intermediate port — Whether 
charterer liable.] — Deft, chartered pltf.’s vessel to 
Puerto CabeUo & home from Maracaibo at a fixed 
freight, & an additional clause was subsequently 
inserted in the charterparty, giving the charterers 
the option of sending a part of the outward cargo 
on to Maracaibo, & stipiilatii^ that “ any & every 
expense the vessel may incur in consequence of this 
additional clause shall be borne by the charterers.” 
Deft, loaded the vessel with a cargo, pait for 
Puerto CabeUo & part for Maracaibo, & madb out 
two manifests. On arriving at Puerto CabeUo, 
the custom house authorities insisted on seeing 
both manifests, & prohibited the discharge of 
the part of the cargo intended for Puerto CabeUo 
on the false groimd that there were contraband 
goods on board, by which the cargo was confiscated, 
& they also imposed a fine of 500 dollars on the 
master for having two manifests, & prohibited 
the discharge of the cargo or the clearing out untU 
the fine was paid. The master appealed to the 
tribunals of the country, & made counterclaims 
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for delay* A revolution occurred in Venezuela 
about the same time, which prevented all com- 
mercial & legal proceedings ; out eventually the 
govt, agreed with the master to pay Mm 6,000 
dollars as compensation for the detention of the 
sMp ; & after a further delay, she proceeded to 
Maracaibo. The 6,000 dollars were not paid : — 
Held : pltf. was not entitled to recover from deft, 
the damages^ or expenses he had been put to, 
either in repairing damage to the vessel occasioned 
by the delay, or the costs attendant upon the pro- 
ceedings, or otherwise, such damages not being 
contemplated by the additional clause. — Sully v. 
Duranty (1864), 3 H. & C. 270 : 33 L. J. Ex. 
310; 169 E. R. 633. 

1884. Failure to give directions — Duty of 

master.] — ^When a sMp at a foreign port is by 
charterparty to load there, & proceed with the 
cargo as ordered by the shipper, the master is not 
bound to wait longer than a reasonable time for 
orders, &; if no orders come witliin that time, he is 
not bound to communicate with the sMpper before 
sailing, but may proceed to such a port as a reason- 
able man would judge, upon the chart/er, to be 
advantageous to the parties. — Sieveking v. 
Smith (1856), 27 L. T. O. S. 79. 

1886. Implied condition that freight may be 

earned — Order to proceed to ciosed port.] — A 
charterparty provided that pltfs.’ vessel should 
proceed with a cargo of nitrate to one of several 
ports in the United Kingdom for orders to discharge 
at a safe port in the United Kingdom or one of 
several named ports in Denmark, arrest & 
restraints of princes being mutually excluded. 
When the vessel arrived at one of the ports for 
orders, defts., holders of a bill of lading wMch 
incorporated the above terms of the charter- 
party, ordered her to one of the named Danish 
ports, wMch had become an impossible port 
owing to the fact, known to defts., that the further 
importation of nitrate into Denmark had been 
prohibited by the British Govt. The master, 
being unable to go to the port ordered, discharged 
the cargo in the United Kingdom. In an action 
agaimst defts. for freight : — Held : it was an 
implied term of the bill of lading that defts. should 
order the ship to a possible port & so give pltfs. 
an opportunity of earning freight, & as defts. had 
failed to do this, pltfs. were entitled to discharge 
the cargo where they did &; to claim freight. — 
Akt. Olivebank V, Dansk Svovlsyre Fabhik, 
[1919] 2 K. B. 162; 120 L. T. 629; 14 Asp. 
M. L. U. 426; sub nom, Akt. Geyser v. Dansk 
Svovi^YRE & Supherphosphat Fabrik, Akt. 
Olivebank v. Same, 88 L. J. K. B. 745 ; 35 
T. L. R. 373 ; 24 Com. Cas. 178, 0. A. 

1886. Time of departure for port — Covenant 
fixing date — Whether fulfilment condition precedent 
to payment of freight.] — One may declare in 
covenant that the deed was indented, made, & 
concluded on a day subsequent to the day on which 
the deed itself is stated on the face of it to have 
been indented, made, & concluded. Wliere a 
charterparty, dated Feb. 6, but averred not to be 
executed till Mar. 15, contained a covenant by 
the owner that the ship should & would proceed 
from D. where she then lay on or before Feb. 12, 
on her outward bound voyage, & return, etc., & 
a covenant by the freighter that in consideration 
of everytMng above-mentioned, etc., he would 
ay certain freight for the voyage ; the voyage 
eing averred to be performed, & the freight 
oamed, the owner may recover in an action of 
covenant, without averring that the ship sailed 
on or before Feb. 12 ; such covenant that the ship 
should sail on or before Feb. 12, being either no 


condition precedent, but only an independent 
covenant, for breach of wMch the party had his 
remedy in damages ; or not of the substance of 
the contract, T#Mch was for the performing of the 
voyage for wMch the sMp was chartered, & earn- 
ing the freight ; or being rendered impossible to 
be performed by the parties themselves, not having 
executed the deed till after the time appointed for 
doing the act, & thereby dispensing with the per- 
formance of it. — Hall v, Cazbnovb (1804), 4 East, 
477 ; 1 Smith, K. B. 272 ; 102 E. R. 913. 
AnnoicUiona : — Consd. Tarrabochia v. Hlcklo (1856), 1 H. &; 

N. 183. Befd. Davidsoav. Gwynne (1810), 12 E^t, 381 ; 

Iteflell V. RefifeU (1866), L. R. 1 P. & D. 139. Mentd. 

lie Slater, Exp. Slater (1897), 76 L. T. 529. 

1887. Warranty to sail on or before fixed 

date — Leaving harbour without sufficient crew.] — 

A warranty to sail on or before a particular day, 
is not complied with by leaving the harbour on 
that day without having a sufficient crew on 
board, Mthough the remainder of the crew are 
engaged & ready to sail. — Graham v. Barras 
(1834), 5 B. & Ad. 1011 ; 3 Nev. & M. K. B. 125 ; 
110 E. R. 1065. 

Annotations : — Apld. Sharp v. Gibbs (1857), 1 H. &; N. 801. 

Befd. Roelandts v. Harrison (1854), 2 C. L. R. 995. 

1888. Hostile ships in proximity to port of dis- 
charge — Refusal to proceed thither — Whether 
breach of contract.] — By a charterparty, the 
captain of an Austrian vessel engaged to go to 
Havana & there load a cargo from the factors of 
the charterers, & proceed therewith to Falmouth 
for orders as to 1^ port of ultimate destination, 
wMch by a memorandum subsequently indorsed 
upon the charterparty included Copenhagen. On 
his aiTlval at Falmouth on June 18, the captain 
gave the charterers notice, & was by them ordered, 
by telegram of June 28, to proceed to Copenhagen. 
At this time war had broken out between France 
& Austria, &, there being several French cruisers 
in the offing, the captain sent a telegram & also 
a letter apprising the charterers of his danger, 

6 intimating that he awaited their “ further 
decision.’' On the following day, the charterers 
sent their clerk down to Falmouth with a letter 
to deft, directing Mm to follow the clerk’s instruc- 
tions. The clerk accordingly told the captain 
that he would direct him to go to Plymouth, but it 
would be under protest. The captain, however, 
declined to go without a “ clean order A 
ultimately, on July 1 , the clerk gave him a written 
order to proceed to Plymouth, cSj there deliver the 
cargo ; wliich was done : — Held : upon these facts 
the jury were warranted in finding that Jeft. had 
not been guilty of a breach of contract in refusing 
to go to Copenliagen. — P ole v. Cetcovich (I860), 
9 C. B. N. S. 430 ; 30 I.. J. C. P. 102 ; 3 L. T. 138 ; 

7 Jur. N. S. 604 ; 9 W. R. 279 ; 1 Mar. L. 0. 2 ; 
142 E. R. 169. 

Annotations : — Distd. Tlu* Patria (1871), L. R. 3 A. & K. 436. 

Apld. Diuican v, Kustci*, The Teutonia (1872), L. R. 4 

P.C. 171. 

1889. Proceeding with or before other vessel In 
berth.] — A declaration stated that, in consideration 
pltf. would sMp goods on board a certain vessel, 
deft, guaranteed that the vessel should sail with, 
if not before, any other vessel in the berth for 
Havana, under a penalty of forfeiting one-half the 
freight of the goods. It then averred that pltf. 
had perfoimied all conditions precedent, & all 
things had happened, etc., entitling him to main- 
tain the action ; & assigned, as a breach, that the 
vessel did not sail with or before any other vessel 
in the berth for Havana, & by reason of the 
premises pltf. became entitled to the half freight. 
Deft, pleaded payment into ct. of £10 & pltf. 
replied damages ultra. At the trial it appeared 
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Sect 2. — Charterpartiea : Sub-sect, 7, C. (a), (6) d: 
(c) : sub-sect, 8, A. B,] 

that the whole freight exceeded £20 but no actual 
damage was proved : — Held : the half freight was 
liquidated damage & not a penalty. — Sparrow v, 
Paris (1862), 7 H. & N. 594 ; 31 L. J. Ex. 137; 
5 L. T. 790 ; 8 Jur. N. S. 391 ; 158 E. R. 608. 
Anrwtaiions Mentd. Magee^r. LavoU (1874), 43 L. J. C. P. 

131 ; Wallis v, Smith (1883), 21 Ch. V, 243 ; WUlfion r. 

Love, [1896] 1 Q. B. 626. 

1890. Telegraphic instructions to master — ^Mis- 
take in name of port — Confirming letter amounting 
to warranty — Right of shipowner to damages.] — 

Resp.’s ship was in a port in Australia under orders 
to proceed to B. Besp. entered into a contract 
with applts. in the United Kingdom to purchase 
a cargo of coal, to be loaded in Australia. . Applts. 
telegraphed to their agents in Australia as to the 
terms &; conditions of the sale, & added instruc- 
tions as to the destination of the ship. They had 
no authority from resp. to give any orders as to 
the destination. By a mistake of a telegraph 
clerk, C. was given as the destination instead of R. 
Applts.* agents in Australia informed the master 
of the ship that they had instructions to direct 
him to proceed to C. The master hesitated to 
change his destination, & applts.’ agents then 
gave him a letter “ to confirm our verbal instruc- 
tions as to your destination” — naming C. as his 
destination, &, continuing, “ this letter will be 
a sufficient guarantee for your proceeding on your 
voyage”,: — Held: the letter amoimfJd to a 
warranty upon which resp. could sue for the 
damages he had sustained through the ship pro- 
ceeding to C. instead of to R. — Brown v. Law 
(1895), 72 L. T. 779 ; 11 T. L. R. 395 ; 8 Asp. 
M. L. C. 230, H. L. 

Deviation & delay.] — Sec Sect. 6, sub-sect. 2, 
0., post, 

(b) hclay in Arrival, 

See Pait VII., Sect. 6, sub-sect. 2, C. (6), post, 

(c) Deviation, 

See Pali VII., Sect. 6, sub-sect. 2, (’. (a), post. 


Sub-sect. 8. — Provisions as to C’aroo. 

A. Description, 

1891* General rule.] — ^Pltfs. delivered to defts., 
for carriage on board defts.’ ship, a closed case 
containing silk goods. The bill of lading, as 
tendered by pltfs. for signature, described the con- 
tents of the case as linen goods ; but before 
signing it the captain impressed upon it with a 
stamp the words, ** Weight, value, & contents 
unknown.” The freight charged for silk was 
higher than that for linen goods, & the freight paid 
for the goods so delivered was that for linen goods ; 
but pltfs. represented the goods to be linen inad- 
vertently & without fraudulent intention. On the 
ship’s arrival at her destination it was found that 
two pieces of silk had been abstracted from the case. 
In an action by pltfs. against defts. as common 
(barriers for non-delivery of the silk goods so lost : — 
Held: the result of the addition of the words 
“ Weight, value, & contents unknown ” to the 
bill of lading was completely to do away with 
the effect of the description of the goods as 
linen, & consequently defts.* contract was to 
carry the case &- its contents, whatever they might 
be ; & pltfs. were entitled to maintain the action. 
Qu, : whether, even without the additional 
words, the misrepresentation, having been made 


without fraud, could have had the effect of avoiding 
the contract for carriage of the goods by defts. 
as common carriers. 

Where a party entering into a contract for 
carriage of goods even without fraud describes 
the goods to be carried as goods of a certain 
character, the contract is to carry goods of that 
character, & not of another character (Grove, J.). 
— Lebeau V, General S^team Navigation Oo. 
(1872), L. R. 8 C. P. 88 ; 42 L. J. O. P. 1 ; 27 
L. T. 447 ; 21 W. R. 146 ; 1 Asp. M. L. 0. 435. 
AnnotaUon .—Reid. New Chinese Antimony Co. v. Ocean 

S.S.(3o., [19171 2 K. B. 664. 

1892. Produce — Goods ordinarily shipped from 
port of loading.] — ^By a charterparty it was agreed 
that the ship should proceed to Baltimore, & there 
load a full cargo of produce, & proceed therewith 
to the United Kingdom, & deliver the same, on 
being paid freight “ at & after the rate of bs, 6d, 
per barrel of flour, meal, & naval stores, & 11**?. 
per quarter of 480 pounds for Indian com or other 
grain ” ; that the cargo was not to consist of less 
that 3,000 barrels of flour, mini, or naval stores ; 
& that not less flour or meal than naval stores was 
to be shipped. The vessel arrived hero with a 
cargo consisting of 769 hogsheads of tobacco, 
6,047 bushels of bran, 2,000 bushels of oats, 
5,000 oak-staves, & 3 barrels of flour. The 
evidence showed, that a quarter of indian corn or 
wheat weighing 480 pounds would occupy a space 
of lOi cubic feet, & that a quarter of American 
oats, which weighed upon an average 272 pounds, 
would occupy a space of 10 cubic feet. It also 
appeared that Oats were not a usual shipment from 
America : — Held : “ other grain,” in this charter- 
party, must be taken to mean such description of 
grain as would average 480 pounds to the quarter, 
& therefore to exclude oats ; the shipowner was 
entitled to receive freight upon the supposition 
that 3,000 barrels of flour, meal, or naval stores 
had been shipped, &, for the rest of the space, at 
the rate of 11s. per quarter of indian corn, or other 
grain of the average weight of 480 pounds to the 
quarter. 

The cargo the freighter engaged to furnish, was, 

“ a full & complete cargo of produce,” which 
would be satisfied by a shipment of any article of 
commerce which was usually shipped from the 
loading port (Maule, .T.). — Warren v, Peabody 
(1849), 8 C. B. 800 ; 19 L. J, 0. P. 43 ; 14 L. T. 
O. S. 417 ; 14 Jut. 150 ; 137 E. B. 722. 

Afimtations : — Consd. Southampton Sti^am Colliery Co. v, 

Clarke (1868), L. It. 4 Exch. 73. Refd. Gother v. Capper 

(1854), 15 C. B. 39 ; Gother v. Capper (1855), 15 C. B. 696. 

1893. Lawful merchandise — Government stores 
— Evidence of usage.] — Vandbrspar & Co. v, 
Duncan & Co. (1891), 8 T. L. R. 30. 

1894. Misdescription.] — Lebeau v. General 
Steam Navigation Co., No. 1891, ante, 

1895. Weight — ^Evidence of words descriptive of 
weight.] — Dreyfus & Co. v, Allen (1892), 9 
T. L. R. J, C. A. 

1896. Cargo intended to be obtained from par- 
ticular source — Effect of failure of source.] — 

The Bookwood, No. 1761, ante, ♦ 

1897. Whether ** cargo ” applicable to goods 
only.] — ^A., a ship broker, engaged with B., a 
shipowner, to have “ a full cargo for the ship, the 
rates of freight for which would average 40i^. 
per ton, & at least nine cabin passengers, passage 
money to average £75.” The contract was ful- 
filled as to the cabin passengers, but the average 
rate of freight for goods put on board by A. 
amounted to 32s. only per ton; he shipped on 
board, however, several steerage passengers for 
the voyage, the passage money paid by whom 
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after deducting the expense of their diet, etc., when 
added to the fieight of the cargo properly so called, 
made the average earnings of the whole ship per 
ton, amount to more than 40a. : — Held : (1) this 
was not a performance of the stipulation of the 
contract, cargo” & “freight” being terms 
applicable to goods only ; (2) as this was an unusual 
contract, evidence was not admissible to show 
that the terms “ cargo ” & “ freight ” used with 
reference to the voyage on which the ship was 
engaged [voyage to Sydney] would, by the general 
usage & course of the trade, be considered to com- 
prise steerage passengers, & the net profit arising 
from their passage money. — L ewis v . Marsiiatx 
(1844), 7 Man. & O. 729 ; 8 Scott, N. R. 477 ; 13 
L. J. C. P. 193 ; 3 L. T. O. S. 261 ; 8 Jur. 848 ; 
135 E. R. 293. 

Annotations: — Generally, Reid. KIrchnor v. Venus (1859), 

12 Moo. P. C. C. 301 ; Hutchinson v. Tatham (1873), 42 

L. J. C. P. 200. Mentd. Bpartali v, Benecko (1850), 10 

O. B. 212. 

1808. Authority of agent to vary cargo— Agent 
at foreign port — ^To whom ship addressed for 
loading.] — Sickens v. Irvino, No. 1879, ante. 

B. Option to Select Cargo. 

1899. General rule — Right of freighter to select.] 

— A charterparty provided that a ship then at 
Hong Kong should, after discharging her inward 
cargo with all proper dispatch, sail to Manilla, & 
there or at a port named take in a full cargo of 
sugar &/or other specified goods, &; sail therewith 
with all proper dispatch to a port in Europe. 
Different freights were to be paid for the different 
kinds of cargo ; for dry sugar £4 2s. 6d., for wet 
sugar £4 5s. a ton. The shipowner engaged that 
the ship before & when receiving cargo should be 
a good risk for insurance, &; that he would provide 
a survey report declaring her to be so. He also 
engaged that the master should take proper me^ns 
to keep the ship tight, staunch, strong, well manned 
& fit for the voyage. The vessel went with proper 
topatch to the port of loading, where she arrived 
in the rainy season. She was surveyed & reported 
to be a good risk for insurance, & the master took 
proper means to keep her tight, etc., during the 
voyage to the port of loading. At that port a 
full cargo of wet sugar was provided by the 
freighter, & it was shipped. But before the 
vessel left the port the greater part of it had to be 
unshipped, & the rest was wholly spoUt, because 
the pumps, though adequate for every other pur- 
pose, were found insufficient to pump up the 
liquid matter which came from the sugar bags in 
great quantity, owing to the rainy season, & mixed 
with the ordinary leakage of the vessel. Adequate 
pumps could not be supplied to the ship within 
such a time as would not have defeated the 
object of the venture. The ship was fit in all 
respects to carry a cargo of dry sugar, or of any 
of the other articles mentioned in the charter- 
party, except wet sugar. The shipowner was 
not, & the freighter was, aware at the time the 
charterparty was executed that pumps of a 
very large capacity were requisite in a ship carry- 
ing wet sugar loaded in the rainy season. The 
freighter chartered & put his sugar on board 
another vessel, & refused to wait or to reship 
the same or any other cargo on board the vessel 
first chartered ; — Held : under the charterparty 
the cargo provided was a reasonable cargo, such 
as the shipowner had contracted to carry if pro- 
vided ; there was an implied warranty on his part 
that his ship should be reasonably fit to carry such 
a cargo, & not merely that she should be a good 
risk, & be tight, etc., during the voyage to the 
port of loading ; the charterer was entitled 

J.— VOL, XLI. 


to expect, ^ was not bound beforehand to ascer- 
tain, that the ship he chartered was fit or suitably 
provided for a cargo of wet sugar ; the shipowner 
was not, & trib freighter was, entitled to select 
from the various kinds of merchandise mentioned 
in the charterparty the particular kind of cargo 
to be carried, & at the option of the latter the 
cargo might be all of one description ; the freighter 
was entitled to refuse either to reload the sugar 
which had been unloaded, or to wait while the 
necessary alterations were made in the ship, 
& the shipowner was not entitled to recover 
anything on account of the freight lost by such 
refusal ; & also the freighter was entitled to recover 
damages for the sugar that was spoilt through the 
ship not being in a reasonably fit state, nor capable 
within a reasonable time of being put in a fit state, 
to carry the cargo provided for her. 

These words “ and ” & “ or ” are not without 
some significance, because they appear to show 
that this specification of different l^ds of cargo 
was to be read either disjunctively or conjunctively. 
It might be all one kind or it might be a mixture 
the two kinds mentioned (Lord Cairns, C.). — 
Stanton v. Richardson (1875), 45 L. J. Q. B. 78 ; 
33 L. T. 193 ; 24 W. R. 324 ; 3 Asp. M. L. O. 23, 
H. L. ; affg. S. C. sub nom. Stanton v. Richard- 
son, Richardson v. Stanton (1874), L. R. 9 
C. P. 390, Ex. Ch. 

Annotations: — Refd. Kopltoff v. Wilson (1876), 1 (^. B. D. 
377 ; The Maori King v. Hughes, [1895] 2 Q. B. 550 ; 
Q^uecnsland National Bank v. Peninsular Sc Oriental Steam 
Navigation Co., [1898] 1 Q. B. 567 ; Kowson v. Atlantic 
Transport Co. (1902), 72 L. J. K. B. 87 : Rathbone v. 
Maciver, [1903] 2 K. B. 378 ; Paterson Zochonis r. Elder 
Dempster, [1923] 1 K. B. 420. 

1900. Cargo partly specified — ^Portion at option 
insufficient to fiil ship — Whether freighter liable for 
deficiency.] — By the terms of a charterparty, the 
freighter was to proceed to certain ports, & there 
load a full & complete cargo of merchandise, the 
fore-cabin or dining-room included, to be filled 
with light goods. The instrument then specified 
a certain scale of payment of freight, for sugar, 
coffee, rice, pepper, & for all other goods in a just 
& fair proportion. The freighter was also to ship, 
previous to any other loading, 100 tons of rice or 
sugar to ballast the vessel, & keep her in proper 
trim. The freighter duly complied with the last 
condition, & then took on board a full cargo of 
pepper ; in consequence of which, the 100 tons of 
rice were not sufficient to trim the vessel, & the 
owner was obliged to make up for the deficiency 
of cargo by ballast. 

In an action to recover the amount of freight for 
merchandise, which should, it was alleged, have 
been taken on board, so assorted as to render 
ballast unnecessary : — Held : by the charterparty , 
the freighter was not obliged to put on board a 
cargo so assorted ; & having loaded the vessel with 
100 tons of rice, it was optional with him to com- 
plete the cargo as he thought proper. — Irving v, 
Clegg (1834), 1 Bing. N. C. 53 ; 4 Moo. & S. 672 ; 
3 L. J. C. P. 265 ; 131 E. R. 1037. 

Annotations: — FoUd. Ridgway v. Ewbank (1841), 10 L. J, 
Q. B. 109. Refd. Cockburn v. Alexander (1849), 12 L. T. 
O. S. 349 ; Southampton Steam Colliery Co. v. Clarke 
(1870), L. R. 6 Kxoh. 53 ; Weir v. Union S.S. Co., [1900] 
A. C. 525. 

1901. Effect of general words — ** Other goods.**] 

— (1) Where by a charterparty the &eight6r 
covenanted to provide for the ship a full & com- 
plete cargo consisting of copper, tallow, & hides, 
or other goods, on wmeh separate rates of freight 
were to be paid, held that having supplied her 
with as large a quantity of tallow & hides as she, 
chose to take on board, he was not bound to 
provide any copper, although for the want of it 
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Sed^ 2. — Charlerpariiea: Sub^aed. 8, C. (a).] 

the ship was obliged to keep in her ballast, did 
not mi^e so advantageous a freight as she other- 
wise would have done. 

(2) Under a covenant in a charterparty to pay 
freight on skins by the pound, net weight at the 
Kiiig’s beam, freight is due on the outside skins 
in which the packages are contained. — ^Moorsom 
V. Page (1814), 4 Camp. 103 ; 171 B. R. 84, 
N. P* 

Annotationa : — Aa to (1) Distd. Irvinff v, deggr (1834), 1 
Bii^. N. C. 53. FolM. lUdffway v. Ewbank (1841), 10 
L/J. B. 109. IMiitS C!ole v. Meek (1864), 15 O. B. N. S. 
795. BVilld. Southampton Steam Colliery Co. v. darke 
(1870), L. K. 6 Bxch. 53. Befd. Weir v. Union S.S. Co., 
[1900] A. C. 525. 

1902. “Other legal merchandise.”! — A 

ship was chartered to proceed to Port Phillip, 
there load from the freighter’s factors “ a full 
& complete cargo of wool, tallow, bark, or other 
legal merchandie^,” the quantity of bark not to 
exceed 100 tons, & the quantity of tallow & hides 
not to exceed 80 tons, & was to proceed therewith 
to London, & deliver the same, “ on being paid 
freight as follows: for wool, lid, per lb. pressed, 
& lid. & one-eighth of a penny per lb. unpressed, 
gross weight ; tallow, £3 per ton ; bark, £4 per 
ton ; & hides, £2 per ton — ^tbe latter not to exceed 
20 tons, without consent of the captain, etc. ; 
one-third of the freight to be paid in cash, on un- 
loading & right delivery of the cargo, ^ the re- 
mainder in cash, or by approved bills, at two 
months following ” : — Held : (1) the freighter was 
entitled to load the ship with an ^ussorted cargo 
of any legal merchandise ” ; but the owners 
were entitled to be paid freight upon the supposi- 
tion that the loadi^ consisted of the stipulated 
quantities of the enumerated goods, viz. 100 tons 
of bark, 60 tons of tallow, 20 tons of hides. Sc 
the residue of wool, pressed or unpressed ; (2) parol 
evidence was not a^issible to show, that, by the 
custom of the place of loading, the cost of pressing 
wool was to be borne by the shipowner. — Cock- 
BUBJ^ V. Alexander (1848), 6 C. B. 791 ; 18 
L. J. O. P. 74 ; 12 L. T. O. S. 349 ; 13 Jur. 13 ; 
136 B. R. 1469. 

Annoiatiotia Aa to (1) Folld. Warren v. Peabody (1849), 
8 C. B. 800. Befd. Gether v. Capper (1855), 15 C. B. 696 ; 
Southampton Steam Colliery Co. v. Clarke (1868), 38 
L. J. Ex. 54. OeneraUy, Mentd. DeverlU v. Burnell (1873), 
L. R. 8 C. P. 475 ; Mollquham v. Taylor, [1895] 1 Ch. 53 ; 
County Hotel & Wine Co. v. L. & N. W. Ry., [1918] 2 
K. B. 251. 

1908. .] — By a charterparty deft., the 

charterer, undertook to load at Arcnangel “ a 
full A complete cargo of oats or other lawful mer- 
chandise,” Sc pltfs., the shipowners, to deliver the 
same on being paid freight aa follows : ” 46. 6d. 
sterling per 320 lbs. weight delivered for oats: 
Sc if any other cargo be shipped, in full Sc fair pro- 
portion thereto, according to the London Baltic 
printed rates.” Deft, put on board at Archa^el 
a fv^ Sc complete cargo of flax, tow, Sc codiUa, 
being three of the articles mentioned in the Baltic 
printed rates, Sc paid to pltfs. the freight earned 
by the goods thus shipped according to a scale 
derived from the tables which constitute the 
Baltic rates. Pltfs. claimed in addition the 
difference between this amount Sc the laiger 
amount which would have been earned by a full 
Sc complete cargo of oats : — Held : flax, tow, Sc 
codilla being ” lawful merchandise ” within the 
meaning of the charterparty, deft, had fulfllled 
his contract by loading a fuU Sc complete cargo 
of those articles, Sc therefore, was not, on the true 
construction of the charterparty, liable for the 
additional freight claimed by pltfs. as upon a 
full cargo of oats. — Bouthampton Steam Ool- 


LZERY Oo, V, Clarke (1870), L. R. 6 Bxch. 68$ 
40 L. J. Ex. 8 ; 19 W. R. 214, Bx. Oh. 

Annotation Betd. S.S.^l8iB Co. v. Bahr, [1899] 2 Q. B. 864. 

1904. “ Other graln.’^ — Warren v. Pea- 

body, No. 1892, ante. 

1905. Effect of words “ Sc/or ” — Contract left 
open.! — ^By charterparty, deft, agreed to load on 
board a vessel ai Trixiidad ” a full Sc complete 
cargo of sugar, molasses Sc/or other produce ” : 
— Held : evidence was admissible of a custom at 
Trinidad to load sugar in hogsheads, Sc molasses 
in puncheons ; Sc therefore a full Sc complete 
cargo of imgar Sc molasses so packed was a com- 
pliance with the contract. 

The contract on the face of the charterparty 
was, ** to load a full Sc complete cargo of sugar, 
molasses. Sc/ or other lawful produce ” ; so that 
according to the contract the parties were either 
to load a full Sc complete cargo of sugar & molasses 
Sc other lawful produce, or a full Sc complete 
cargo of sugar & molasses, or a full Sc complete 
cargo of other lawful produce, leaving it open in 
every way by reason of the ” & ” & ” or ” being 
introduced in the charterparty (Aldeiison, B.). 
— CUTHBBRT V. CuMMiNG (1866), 10 Exch. 809 ; 
3 0. L. R. 401 ; 24 L. J. Ex. 198 ; 26 L. T. O. S. 
23 ; 3 W. R. 244 ; 166 B. R. 668 ; affd., 11 Exch. 
406, Bx. Ch. 

Annotationa: — Ctonsd. Greaves v. Le^ (1856), 11 Exch. 
642 ; Tanorod, Arrol v. Steel C^o. of Scotland (1890), 15 
App. Cas. 125. Distd. Mikkelsen v. Aroos (1925), 134 
L. T. 92. Befd* Klrcbncr v. Venus (1859), 12 Moo. P. C. C. 
361. 

1906. Read disjunctively or conjunctively.] 

— Stanton v. Richardson, No. 1899, ante . 


C, Amount of Cargo, 
(a) In General, 


1907. Tonnage of ship stated In charterparty — 
Whether amount controlled by such tonnage.] — 

James (Lady) v. East India Oo. (1789), cited in 
Abbott’s Merchant Shipping, 14th ed. p. 679. 

1908. .] — (1) In an action for not 

supplying a cargo under a charterparty according 
to the terms of which, different aHicles of^ freight 
are to be paid for at different rates by weight. 
Sc the freighter is at liberty to supply which 
articles he pleases, an average value of freight, 
calculated upon the various rates of freight in 
the proportion of different articles usually carried 
on such a voyage, is the proper measure of 
damages. 

(2) In an action by the owner against the 
freighter of a chartered ship for not supplying a 
cargo according to the terms of the charterparty, 
the freighter cannot insist upon the precise burthen 
stated in the charterparty. — Thomas v. Clare Sc 
Todd (1818), 2 Stark. 460 ; 171 E. R. 702, N. P. 


Annotationa: — Aa to (i) Apia, uapper v. rorster (1837), 
3 Bing. N. 0. 938. Apprva. Cockbum v. Alexander U848J, 
6 C. B. 791. Befd. Warren v. Peabody (1849), 19 L. J. 
O. P. 48. Aa to (^ Befd. Morris v. LeVlson (1876), 1 
C. P. D. 155 ; The Resolven (1892), 9 T. L. R. 75. 


wna : — w iij Apia, ijapper v, j^orsDor uoo/j, 
r. N. 0. 938. Apprva. Cockbum v. Alexander (1848J, 
3. 791. Befd. Warren v. Peabody (1849), 19 L. J. 


1909. Shortage of tonnage — Conditions governing 
claim for shortage — Whether performance condi- 
tion precedent to recovery.] — A covenant in a 
chart^arty “ that no claim should be admitted, 


or allowance made, for short tonnage, unless such 
short tonnage be found &; made to appear on her 
arrival on a survey to be taken by four mipwrights, 
to be indifferently chosen by both parties,” is 
not a condition precedent to pltf.’a right of recover- 
ing for short tonnage ; but is a matter of defence, 
to be taken advantage of by defts., Sc the not 
averring the performance is no ground for arrest- 
ing the judgment. If defts. prevent the perform- 
ance of a condition precedent by their neglect Sc 
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default* it k equal to performance pltfs. — | 
HOTHAM V. East India Oo. (1787), 1 Term Rep. ! 
638 ; 99 B. R. 1296. 

jnnoJaHoM :^0onMd, Smith v, Wilson (1807), 8 East, 437. 
E4rfd.Wor8leyvrwooda796j,6TermRep. 710: Richards 
^TBluok (1848), 6 0. B. 437 ; M'Intosh v. 6. W. Hy. 
(1860), 2 H. & Tw. 250 ; Weedon tj. Woodbrldge (1850), 
13 Q. B. 470 ; Edwards v, Aberasrron Mutual Insoe. 
Soo. (1876), 1 Q. B. D. 563 ; The Bur^a. [10081 P. 84 ; 
Colley v. Overseas Exporters, [1921] 3 ^ B. 302 ; British 
& Benlnfirtons v. North Western Caohar Tea Co., [1023) 
A. 0. 48._Mentd. Egerton t>. Brownlow (1868), 4 H. L. 
Cos, 1: Bra^teln w. Accidental Death Insoe. (1861), 

1 B. 5c S. 782 ; Bliss v. Smith (1865), 34 Beav. 508 ; Be 
Brighton Club Sc Norfolk Hotel Co. (1865), 35 Beav. 204. 


1910. Cargo as ballast.]-~MooRSOM v. Page, No. 
1901, anie. 

1911. .] — (1) A shipowner is entitled to 

take merchandise on board as ballast, provided 
it occupies no more space than the ballast would 
have done, & leaves to the charterer the full 
space of the vessel for his cargo. 

(2) There is no undertaking on the part of the 
shipowner that the vessel which he charters shall 
be free from suspicion of unseaworthiness or any 
other matter. — Towse v. Henderson (1850), 4 
Exch. 890 ; 19 L. J. Ex. 163 ; 14 L. T. O. S. 
400. 


AnnotatUma : — Aa to (1) Beld. L yderhom Sailing Ship Co. v. 
Duncan Fox (1909), 79 L. J. K. B. 105. Aa to (2) Bi^. 
Cator V, Great Western Insoe. of New York (1873), L. H. 
8 C. P. 552. Oeneralty, Befd. Southampton Steam Colliery 
Co. V. Clarke (1870), L. 11. 6 Exoh. 53 ; Queensland 
National Bank v. Peninsular Sc Oriental Steam Navigation 
Co. (1897), 2 Com. Cas. 228 ; Weir v. Union S.S. Co., 
[1900] A. C. 525. 


1912. No agreement as to quantity — Rights of 
charterer.] — -A. chartered a vessel, of which B. 
was master &; part-owner, for a voyage from 
London to Sydney, for a gross sum of £1,600, 
payable two months after clearance at the custom- 
house. A. bought goods of 0. to be shipped on 
A.*s own account on board the vessel, & to be paid 
for before the vessel left the port of London. 
The goods were accordingly shipped by C., who 
took from the mate receipts as for goods shipped 
on C.*s account, & which receipts were still kept 
by 0. Two days after the goods were shipped, 
A. became insolvent & unable to perform his 
contract with 0., & subsequently agreed with 0. 
to rescind it, & signed an order dnecting B. to 
deliver the goods to them. The goods were 
demanded on behalf of 0., both before & after the 
rescission of the contract, 0. offering at the same 
time U> pay all reasonable charges attending such 
re-delivery, & every lawfid claim the owners 
might have upon the goods. B. refused to deliver 
the goods to 0., on the ground that, they having 
been shipped for the voyage stated in the charter- 
party, it was the duty of B. to convey them to 
their destination JETcW : assuming the property 
in the goods passed to A. by the shipment, yet, 
as A. had neither become bkpt. nor taken the 
benefit of the insolvent Act, out continued sui 
juris up to the time of making the agreement to 
rescind the contract — ^by the operation of that 
agreement & the delivery order given by A., the 
property in the goods re-vested in 0., either in 
^ original right as vendor, or as a new right 
^rived from the assignment of the vendee ; & 
the refusal of B., upon the groimd stated by him, 
to re-deliver the goods after the demand by 0., 
the contract with A. being rescinded, & the offer 
then made of the payment of the reasonable 
chaises & all lawful claims, was a wrongful con- 
version ; there being nothb^g in the terms of the 
charterparty that could rt^rain the charterer 
from dealing with the cargo as he thought proper, 
or prevent him from tak&g out the cargo before 
the sailing of the vessel, or to entitle the master 


to insist on carrying it to its destination. Qu. .* 
whether or not 0. derived a new right from retain- 
ing the matek receipt & the demand made by 
them before the rescission of the contract ? 

[The charterer] had the entire use of the ship 
under the charter ; &; there was nothing to pre- 
vent him from taking out the cargo before the 
ship sailed ... & changing such cargo for 
another ; or from sending the ship empty to 
Sydney . . . there being no agreement on his 
part to put a full cargo or indeed any cargo on 
board (Tindal, O.J.). — ^Thompson v. Smalii 
(1845). 1 C. B. 328 ; 14 L. J. 0. P. 167 ; 4 L. T. 
O. S. 396 ; 9 Jur. 412 ; 135 E. R. 566. 

Annotationa : — Befd. Tindall v, Taylor (1854), 4 E. & B. 
219; Pearson v, Goschen (1864), 17 O. B. N. ». 352 ; 
Gasebonme e. Avery Sc Houston (1887), 3 T. L. li. 795. 

1913. Ship not filled— Although ship down to 
marks with loaded cargo.] — Ships chartered by 

g ltfs. in their trade loaded nickel ore in New 
aledonia & proceeded to New Zealand ports to 
fill up, under sub-charters, unoccupied space with 
cargo of a dry Sc perishable kind. It was con- 
templated that in the ordinary course of business 
this cargo would be wool. Under a sub-charter 
with defis. the s.s. Sirathord^ proceeded from New 
Caledonia to New Zealand to take in cargo for 
London. Pltfs. guaranteed some 5,000 tons space 
at a freight of 30^. per ton of forty cubic feet. 
Defts. failed to secure an entire cargo of wool 
in New Zealand, & loaded grain instead, which 
brought the ship down to her marks, leaving an 
unoccupied space in her of 901 tons. Defts. 
denied their liability to pay freight for this space : 
— Held : a wool cargo had been contemplated 
which would have filled the ship without putting 
her down to her marks ; it had not been contem- 
plated that she should come home partly empty ; 
Sc defts. were liable to pay freight for the 901 
tons uncKjcupied space. — Potter Sc Co. v. New 
Zealand Shipping Co., Ltd. (1895), 64 L. J. 
Q. B. 689 ; 11 T. L. R. 502 ; 1 Com. Cas. 114. 

AnnoicUion : — Apld. Jardlne, Matheson v, Clyde Shipping 
Co. (1910), 79 L. J. K. B. 634. 

1914. One half goods shipped to consist of weight 
— ^Meaning of “ weight.”] — ^By the terms of a 
charterparty, it was agreed, that the ship should 
load, from the factors of defts., at Calcutta, a 
fifil & complete cargo of the usual East India 
produce, “ one half of which is to be weight,” Sc 
it any linseed, the same not to exceed 100 tons, or 
if any paddy, the same not to exceed 200 tons ; 
it being, however, understood that the quantity 
of linseed & paddy together is not to exceed 260 
tons ; freight to be at Sc after the rate of five 
guineas per ton, delivered ; paddy & linseed, if 
any, to be 20 cwt. to the ton as usual, & all other 
articles to be computed according to the East 
India Co.’s scale of tonnage. As to that scale, 
the principal distinctions were in goods charged 
by “ weight,” & goods charged by ” measure- 
ment.” At the trial, the judge put to the jury 
the meaning of *the word “ weight,” who found 
that it was not used in the sense of “ heavy,” 
as opposed to “ light ” goods, but in the sense 
of goods to be charged by the ton “ weight,” in 
contradistinction to goods to be charged by the 
ton “ measurement.” Upon their finding, the 
judge ruled, that the words, “ one half of which 
18 to be weight,” were to be considered as restric- 
tive to that quantity. Sc that the remainder were 
to be goods charged by “ measurement ” ; — Held : 
the correctness of this ruling by the judge, was 
sufficiently doubtful, to induce the ct. to send the 
case to a new trial, in order, that if necessary, 
upon a similar direction, the parties might take 

z 2 
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Bed. 2. — Charterpartiea : Sub-sect. 8, C. (a), (6) 
(c).] 

the opinion of a ct. of error. — Bidgway v. Ewbank 
(1841), 10 L. J. Q. B. 109. 

Annotation Betd. Ashby v. Bates (1840), 15 L. J. Ex. 349. 

Carrying capacity of vessel .] — See Part VII., 
Sect. 2, sub-sect. 6, E., ante. 

(6) Full and Complete Cargo. 

1915. Cargo loaded to amount of tonnage of 
ship stated in charterparty — Whether contract per- 
formed.] — ^Hunter v. Pry, No. 1818, ante. 

1916. .] — By a charterparty a ship 

was guaranteed by owners to carry 2,600 tons 
dead weight.” The charterparty provided that 
the ship should load “ a full & complete cargo ” 
at a certain freight, “ all per ton dead' weight 
capacity as above.” The charterers refused to 
load more than 2,673 tons. A full & complete 
cargo would have been 2,950 tons : — Held : the 
chfi^erers ought to have loaded a full & complete 
cargo, & freight was payable accordingly .-^.S. 
Heathpieud Co., Ijtd. v. Bodenacher (1896), 
2 Com. Cas. 53, C. A. 

1917. Deficiency due to variation in mode of 
stowage — ^Parties present during loading.] — ^Where 

the cause of complaint, in an action on a charter- 
party by the freighters against the owner of a 
vessel, was, that a full cargo was not taken in, 
in consequence of arrangements in the stowage 
varying from those contemplated by the charter- 
party : — Held : pltfs. were not entitled to re- 
cover, as it appeared that one of them & the 
broker, who managed the business, were present 
from time to time during the loading & cognisant 
of the arrangements, but did not make any 
objection. — ^Hovill v. Stephenson (1830), 4 
C. & P. 469 ; 172 E. B. 785, N. P. 

1918. Part of cargo loaded — Destruction by fire — 
Duty of charterer to load balance on repair of ship.] 
— ^A charterparty containing the usual clauses, 
provided that the ship was, with all convenient 
speed to proceed to P., & there load from the 
charterer’s agents ” a full & complete cargo ” 
of cotton. The ship proceeded to P., a part of the 
cargo was loaded, & another part was in a lighter 
alongside, ready to be loaded, the two together 
not amounting to a full cargo, when a fire occiurcd. 
The cargo on board was destroyed, that lying 
alongside was sent forward, in another ship by 
the master. The ship, was repaired, which took 
two months, & then tendered to the charterer’s 
agents to load the rest of her cargo ; but the 
agents refused to furnish any : — Held : deft, was 
boimd to furnish so much cargo as would, with 
that already furnished, have made up a full & 
complete cargo. — Jones v. Holm (1867), L. B. 2 
Exch. 335 ; 36 L. J. Ex. 192 ; 16 L. T. 794 ; 16 
W. B. 62 ; 2 Mar. L. C. 551. 

Annotation : — Befd. Jackson v. Union Marine Insce. (1873), 

L. R. 8 C. P. 672. 

1919. Bulk differing as cargo frozen or unfrozen 
— Loaded frozen^ — ^By a charterparty made in 
contemplation of a mid winter loading the char- 
terers agreed to load at a port in the United 
States ” a full & complete cargo of wet wood pulp 
which contains about 60 per cent, of water.” The 
charterers loaded pulp of that description which 
was frozen. Frozen pulp is not compressible, & 
occupies more space than when unfrozen ; con- 
sequently the cargo was less in quantity than it 
wotdd have been in summer. The shipowners 
having brought an action against the charterers 


for the loss of freight thus caused, evidence was 
given that in winter wet pulp was usually loaded 
in a frozen condition : — Held : the obligation to 
load a full & complete cargo had been performed 
by loading as much pulp in a frozen condition as 
the ship would carry. — Isis S.S. Co. v. Bahr, 
[1900] A. C. 340 ; 69 L. J. Q. B. 660 ; 82 L. T. 
571 ; 16 T. L. B. 381 ; 9 Asp. M. L. 0. 109 ; 6 
Com. Oas. 277, H. L. 

1920. Deficiency due to faulty loading.] — ^Under 

two charterparties of June, 1924, the ^amship 
H. was to proceed to Lenin^ad & there load a 
full & complete cargo of Bussian timber & convey 
the same to an English port as specified in the 
bills of lading. The charterpaities provided that 
the charterers should supply sufficient ends for 
broken stowage, & clause 5 provided that any 
dispute arising at the port of loading should be 
settled before the signing of the bills of lading, 
otherwise claims were to be endorsed on the bills 
of lading, & if for any reason the master was pre- 
vented from so doing, he was to give notice of the 
claim A; the amount thereof to the charterers by 
telegraph. The steamship H. performed two 
voyages, & on each occasion the master complained 
of the bad & insufficient loading. On the second 
voyage the ship was directed to proceed to Great 
Yarmouth, but on arrival the charterers said this 
was a mistake & the correct destination was 
Boston. Pltfs. claimed damages for dead freight 
of the cargoes that should have been carried 
but were not carried, & for expenses incurred by 
the change of destination: — Held: (1) the con- 
tract was to load a complete &; full cargo, & bad 
loading due to want of supervision or inexperience 
was no excuse ; (2) clause 5 was an ordinary 

condition of policies & did not invalidate the 
claim ; (3) pltf. was entitled to reasonable com- 
pensation for the services rendered on account of 
the change of port of destination. — ^IMikkblsen 
v. Arcos, InrD. (1925), 134 L. T. 92 ; 42 T. L. B. 
3; 16 Asp. M. L. C. 576. 

1921. Proof of completeness — Insufficient proof 
by shipowners.] — A charterparty provided that a 
vessel should load a full & complete cargo of pit 
props at Petrograd for Granton, freight to be paid 
at a specified rate ” per intaken piled fathom of 
216 cubic feet.” The charterers having paid 
freight on 595 fathoms, the figure which had been 
entered under protest from the shipowners, in 
the bill of lading, the shipowners, who maintained 
that the cargo amounted to 653 fathoms, brought 
an action against the chaiterers for the balance 
of the freight. It was proved that the cargo as 
it was loaded was measured on behalf of the 
pursuers by the first officer & a tallyman at the 
fore hatch, & by the second officer & another 
tallyman at the aft hatch. These measurements, 
which brought out the figure of 653 fathoms, had 
not been checked at the time by defenders, who 
relied on measurements taken in the forest where 
the timber had been cut. Both the first & second 
officers, but neither of the tallymen were ex- 
amined as witnesses, & none of the tally books 
were produced. For certain short periodsf daily 
during the loading the first officer was admittedly 
absent upon other duties, & for these periods he 
got the figures from the tallyman. Certain evi- 
dence was led by the pursuers with the object of 
showing that the vessel was fully loaded, & that 
her average carrying capacity for pit props when 
fully loaded was 660 fathoms : — Held : the fact 
that the first officer had been absent during part 
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of the period of loading, & that the tallyman from 
whom he derived the hgiires for that period had 
not been examined as a witness, formed a fatal 
flaw in the pursuers* evidence, & they had, in 
consequence, failed to prove that more than the 
admitted number of 695 fathoms had been 
shipped. — D ampskibsselskabbt Svbndborg v. 
Love & Stewabt, Ltd., S.S. Chassie Maersk, 
11916] S. C. (H. L.) 187. 

1922. Completeness varying In summer or 
winter.] — charterparty provided that a ship 
should load a “ full &; complete ** cargo of wood 
goods & thereafter proceed to one of certain 
specified ports. Provision was made in the 
charterparty for loading at an agreed rate & for 
payment of demurrage for delay. The char- 
terers did not load at the agreed rate, with the 
result that the ship left the port of loading too 
late to enable her to enter the port of destination 
lawfully with a full & complete summer cargo, 
& she was able to carry to that port only a full & 
complete winter cargo. The shipowners brought 
an action for “ dead freight,” which was the 
difference between the summer & winter cargo. 
Defts. contended that the cargo carried by the 
ship was a ” full &; complete cargo ” within the 
meaning of the charterparty, & further that, if 
they were not correct in this contention, the 
damages for whicli they were liable were included 
in the amount payable on demurrage : — Held : 

(1) “full & complete cargo” meant that which 
would have been a full <te complete cargo, if the 
charterers had fulfilled their obligations to load 
at the agreed rate, that is, a summer cargo ; 

(2) the provision in regard to demurrage referred 
only to damage occasioned by the detention of 
the ship, & the shipowner's were not debarred 
thereby from claiming additional damages for 
the cliarterers’ breach of their obligation to load 
a “ full & complete cargo.” — ^Akt. Reidar v . 
Arcos, Ltd., [1927] 1 K. B. 352 ; 90 L. J. K. B. 
33 ; 130 L. T. 1 ; 42 T. L. R. 737 ; 17 Asp. M. L. 0. 
144 ; 32 Com. Cas. 34, C. A. 

Annotation : — Aa to (2) Refd. Jic llopner Shipping Co. & 

Cloeves Western Valleys Anthracite Collieries (1927), 

137 L. T. 221. 

Mode Of Stowage.] — See 8ub-sect. 8, C. (c), 
'post. 

Failure to provide full cargo.] -See Sect. 5, sub- 
sect. 3, B., post. 

(c) Qualifying Words. 

1923. As to maximum.] — A stipulation in a 
charter to load a cargo of soda, nitrate of soda, 
guano, or copper ore, etc., not exceeding one- 
third more than the ship*s registered tonnage, old 
measurement, is intended to protect ship from 
being overloaded, & does not oblige charterer 
to ship the full amount. The shipowner’s 
claim for dead freight depends on whether so 
much cargo has been shipped as the vessel can 
conveniently carry. — The Balgownie, Nichol 
V. Ellis (1851), 6 I.. T. 229. 

1924. .] — By a charterparty dated Nov. 

16, 1921, the owner of a steamer let her on hire to 
charterers to carry a grain cai*go from the Danube 
& Black Sea. A minimum of half the cargo, but 
not exceeding river draft, was to be loaded at one 
or two Danube ports, & loading was then to be 
completed at Kustendji. A complete cargo would 
have amounted to 5,225 tons. The steamer 
loaded 2,678 tons at Danube ports, but owing to 
the river becoming frozen, was unable to proceed 
to Kustendji when ordered by the charterers 
to do so to complete loading. Owing to ice the 
steamer was detained at Galatz for several weeks, 


& the owner claimed demurrage & damages 
for detention : — Held : by loading 2,578 tons at 
the Danube ports the chajrterers had loaded hidf 
the cargo of 6,226 tons, the difference between 
2,578 tons & half of 5,225 tons being commercially 
immaterial. — ^W illiams v. Manissalian Fr^es 
( 1923), 29 Com. Cas. 42, C. A. 

1925. Latitude aUowed— ‘‘ More or less.’’]— 
The question is, what contract, if any, the master 
can make obligatory upon the merchant in regard 
to the conveyance by the substituted ship when the 
merchant has an agent, or a house of business, to 
the knowledge of the master, at the intermediate 

ort into which the ship has put in distress ? Can 
e, without communication with them or giving 
them the option of receiving the cargo there, put 
it on board another ship & forward it to the port 
of discharge ? We are not aware of any authority 
in the English law in which the master is said to 
have such powers. We are very strongly inclined 
to be of opinion that the master of a ship has not 
authority under such circumstances as the present, 
to charter a ship & bind the merchant to provide 
a full cargo, or in other words, for the payment of 
dead freight. If he has such authority, what is 
the limit to it ? Can he, when the goods of the 
merchant are sufficient to fill the ship the extent 
of one-half or three-fourths capacity, enter into a 
contract obligatory upon the merchant to pay for 
the unoccupied space ? It may be that the 
master of a disabled ship has power to send forward 
the cargo to the port of discharge by another ship, 
& upon that talang place which would be a per- 
formance of the contract if the original ship had 
arrived in safety, the master or owners may be 
entitled to the freight originally contracted for ; 
the conveyance of the cargo by, & the right & true 
delivery from the substituted ship being deemed a 
substantial performance of the voyage, & equiva- 
lent to the conveyance by, & right & true delivery 
from the original ship. But we t hink in this case 
that all which by the charterparty was contracted 
to be loaded was the cargo of the Oriente. The 
words of the charterparty are, “ the cargo put on 
board the bulk, forming the cargo brought to 
Valparaiso by the Oriente, being 470 tons of guano, 
more or less.” It is clear from the charterparty 
itself, & proved beyond all doubt by the evidence, 
that the cargo was represented to be 470 tons at the 
least ; but we do not think there is a warranty to this 
effect. If there be no warranty, the only liability 
which could exist would be for a false, & fraudu- 
lent representation ; tliis is not alleged to have 
been the case, for the statement of the captain of 
the Oriente is admitted to have been an honest 
one ; but if it were not, defts. would not be 
responsible for it. There is no authority or 
principle for holding that the owners of cargo are 
under such circumstances liable for a false & 
fraudulent representation by the master (Pollock, 
C.B.). — Gibbs v . Grey, Grey v . Gibbs (1857), 
2 H. & N. 22 ; 26 L. J. Ex. 286 ; 29 L. T. O. S. 

I 162 ; 3 Jur. N. S. 543 ; 5. W. R. 608 ; 167 E. R. 
10 . 

Annotaiiona : — Refd. Cammell r. SoweU (1858), 3 H. & N. 

617 ; Hickie v. iiodocanachl (1859), 4 H. & N* 455. 

1926 . “About.”] — Morris v. Lbvison, 

No. 4013, post. 

1927. .] — Under a charterparty pro- 

viding that the ship shall load empty petroleum 
barrels as many as required by the master, say 
about five thousand ; tne word “ about ” entitles 
the master to require at his option the shipment of 
10 per cent, more or less than the €unount specified. 
— ^Aloook V. Lbeuw & Co. (1883), Cab. & El. 98. 
Annotation : — Refd. The Reeolyen (1862), 0 T. L* R. 75. 
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8ed* 2. — Charterpartiea : Siib-sect 8, C. (c), (d) 
(g); aub-aeois. 9 d: 10,] 

1928. .] — By a contract of charter- 

party the charterer undertook to load “ a cargo of 
ore, say about 2,800 tons.** The actual capacity 
of the ship was 2,880 tons. The charterer loaded 
2,840 tons : — Held : he had satisfied his contract. — 
Miller v. Bornbr & Co., [1900] 1 Q. B. 691 ; 69 
L. J. Q. B. 429 ; 82 L. T. 268 ; 48 W. B. 688 ; 
9 Asp. M. L. 0. 31 ; 6 Com. Cas. 176, D. C. 
Annotation : — Bsfd. Jardlne, Matheson v. Clyde Shipping 

Co.. U910J 1 K. B. 627. 

(d) Whether Entire Capacity Hired. 

1929. “ Cargo.”] — Pltfs. sold to deft. “ a cargo 
of from 2,500 to 8,000 barrels (seller’s .option) 
American petroleum ... to be shipped from 
New York ... & vessel to call for orders off the 
coast for any safe floating port in the United 
Kingdom, or on the Continent between Havre 
& Hamburg, both inclusive (buyer’s option).” 
Pltfs. chartered a vessel, on which were placed 
8,000 barrels of petroleum, & a bill of lading was 
signed making them deliverable to pltfs. ; but 
as this quantity did not constitute a full cargo, 
300 additional barrels were placed on board, which 
were marked with a different mark, & for which 
a separate bill of lading was signed. Pltfs. gave 
notice to deft, of the shipment of the 3,000 barrels, 
A; were ready to order the vessel from its port of 
call to any port of delivery within the contract, 

there to deliver to deft, the 3,000 barrels, & to 
take the 300 barrels themselves, or to deliver to 
deft, at any such port 2,760 barrels as the mean 
between 2,600 & 3,000, but deft, refused to accept 
either the 3,000 barrels or any other quantity. 
Pltfs. . having brought an action for non- 
acceptance ; — Held : on the true construction of 
the contract, ” cargo ’* meant the entne load of 
the vessel which carried it; deft, was therefore 
not bound to accept part of a cargo, & the action 
was not maintainable. — Borrowman v, Drayton 
(1876), 2 Ex. D. 16 ; 46 L. J. Q. B. 273 ; 36 L. T. 
727 ; 26 W. B. 194 ; 3 Asp. M. L. C. 303, C. A. 
Annotations : — Cloiifd. tie Harrison & Micks, Lambert, [19171 
1 K. B. 755. INstd. Paul r. Pim, [1922] 2 K. B. 360. 
BeU. Caffln v. Aldridge (1895), 1 Com. Gas. 181. 

1980. .] — By a charterparty which was on a 

printed form filled in with writing, & which com- 
menced with a statement that the ship was of a 
dead weight capacity of 126 tons, it was agreed 
between pltf. & deft., the shipowner, that the ship 
should load at Botherhithe from pltf. ” a cargo 
or estimated quantity of 470 quarters of wheat ” 
& proceed with it to Gosport, & there deliver it, 
on being paid freight at la. per quarter of 496 lbs. 
deliver^. The words ” full & complete ” which 

g receded the word ” cargo ’* in the printed form 
ad been struck out. The charterparty contained 
the usual exception of sea perils. It was also 
thereby provided that the ship should have 
” liberty to call at any ports in any order.” Four 
hundred & seventy quarters of wheat represent 
102 tons. The ship, having loaded the wheat, 
proceeded to MillwaU, where she took on board 
from another shipper some wire torpedo netting 
for carriage to Portsmouth Dockyard. The ship 
proceeded to Portsmouth Dockyard, where she 
discharged the netting, A; wiw crossii^ the harbour 
to Gosport when by an accident arising from sea 
perils she sprang a leak, whereby the wheat was 
damaged. Pltf. claimed to recover damages for 
the injury to the wheat on the ground that the 
ship had deviated in not proceeding direct to 
Gosport : — Held : ^ the liberty ** to call at any 
ports ’* included liberty to call for the purpose of 


loading or discharging other cargo there, for the 
charterparty, notwithstanding the use of the term 
” car^o,” did not amount to a hiring of the full 
carrying capacity of the ship, A there had conse- 
quently been no deviation, A the pltf. could not 
recover. — C afpin v. Aldridob, [1896] 2 Q. B. 
648 ; 66 L. J. Q. B.. 86 ; 73 L. T. 426 ; 44 W. B. 
129 ; 12 T. L. B. 27 ; 40 Sol. Jo. 49 ; 8 Asp. 
M. L. C. 233 ; 1 Com. Cas. 181, 0. A. 

Annotation .—Bold. Jardluo, Msthoson v. Clyde Shipping 

Co., [1910] 1 K. B. 627. 

1931 *. .] — Jardinb, Matheson A Co. v. 

Clyde Shipping Co., No. 4764, post. 

1932. Use of cabins.] — Deft., a merchant in 
London, chartered a vessel of pltf.’s to bring from 
Bombay a full A complete cargo at £3 6a. per ton. 
Deft.’s agents at Bombay fill^ the carrying part 
of the vei^, A also the cabin, with their own goods, 
A consigned them to deft., as their factor, for sale. 
There was contradictory evidence as to the terms 
upon which the cabin was filled. The bill of lading 
was annexed to a bill of exchange, drawn by the 
agents upon deft., which bill of exchange was sold 
to a third party. On the anival of the ship in 
London, pltf. claimed freight for the cabin at the 
then current rate of £7 per ton. Deft, insisted that 
he was entitled to the use of the cabin as well as 
the other part of the ship at the rate of £3 6a. per 
ton, but he charged his agents for freight at the 
rate of £7 per ton, A allowed them commission at 
that rate. The goods were stopped, the bill of 
exchange not having arrived at maturity, when this 
action was brought to recover ‘the above rate of 
freight for the use of the cabin. Deft., after action 
brought, paid the bill, A obtained possession of the 
goods : — Held : (1) deft, was not, under the terms 
of the charterparty, entitled to load the cabin ; 
(2) the judge properly directed the jury, that, 
^though deft.’s agents at Bombay had no authorty 
from deft, to put goods in the cabin, yet, as deft, 
adopted their act by accepting the goods A 
charging his agents freight in respect of them, he 
was bound to pay pltf. the current rate of freight 
at the time of losing ; (3) the action was not 
brought too soon since the taking to the goods for 
the pilose of obtaining freight rendered deft, 
liable irrespectively of his actual possession after 
action brought. — Mitcmeson v. Nicol (1862), 
7 Ex. Ch. 929 ; 156 B. B. 1228 ; sub nom. Micshe- 
SON V. Nicox,, 21 L. J. Ex. 323 ; 19 L. T. O. S. 229. 

1933 , ^ charterparty, not amounting 

to a demise of the ship, provided for the carriage 
of a full A complete cargo of lawful produce, A 
merchandise, for payment of a lump freight, but 
was silent as to the use to which the passengers* 
cabins xxiight be put : — Held : the charterers were 
not entitled to carry passengers in the cabins. 
Under the above circumstances, there is no custom 

(a) entitling the charterer to carry passengers, or 

(b) entitling the shipowner to have passengers 
carried for his benefit. — S haw, Savill A Oo. v. 
Attken, Lilburn a Co, (1883), Cab. A El. 196. 

1984. Use of deck.] — By charterparty it was 
” agreed that the cabin A state rooms, A suficient 
room for the cables, ships’ stores, provisions, 
water, A crew, throughout this charterparty, 
being excepted, reserving, however, such room only 
for that purpose as the owners would, were the 
ship to be loaded for their exclusive benefit, the 
vessel shall immediately be madq ready, A take 
on board from the charterers, who are to have the 
full reach of the vessel’s hold from bulkhead to 
bulkhead, including the half -deck, a full A ooimlete 
cargo,” A thereupon proceed to Halifax: — Held: 
under this charterparty, the owners of the vessel, 
A not the charterers, were entitled to the freight 
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for goods loaded on the deok of the vessel. — N eiix 
V. Bidley (1864), 9 Exch. 677 ; 2 0. L. R. 1017 
a L. T. 229 ; 156 E. R. 291. 

1035 , ,] — The Anglo-American Cotton 

charterparty provided that the charterer was to 
have the option of shipping damaged cotton on 
deck, consistent with the seawortliiness of the 
steamer, such to be at the shipper’s risk & expense, 
& that the charterer was to fully insure the 
freight thereon. The charterparty contained no 
provision for the payment of freight on such deck 
cargo : — Held : the shipowner was entitled to a 
reasonable freight upon cotton so shipped. — 
Ursula Bright S.S. Co. v. Ripley (1903), 8 Com. 
Cas. 171, C. A. 


(e) Mode of Stowage, 

1936. Compressed or uncompressed bales.]— 

Where a practice prevailed of compressing bales 
of cotton wool by machinery, to improve their 
stowage, the furnishing a cargo of cotton wool in 
uncompressed bales, as they came from the grower, 
was held not to be a compliance with a contract 
to load a full ^ complete cargo. 

Where the freighter had an option to load a 
whole ship with one species of goods at a higher 
rate of fi’eight, or a part with goods at a higher 
rate, & a part with another species of goods at a 
lower rate, but the latter, if l^en at all, required 
to be first laden on board, the freighter, by begin- 
ning to load with the goods at the higher rate, was 
deemed to elect to furnish an entire cargo of those 
goods at the higher rate, & he having so elected, 
but failing to load a complete cargo thereof : — 
Held : the jury were warranted in givi^ damages 
for the entire complement at the higher rate, 
without regarding the liberty he once had to load 
goods at a lower rate. — B enson v, Schneider 
( 1817), 7 Taunt. 272 ; 1 Moore, C. P. 21 ; 129 
E. R. 109. 

Annotation : — Reid. Cuthbort v, CummiDg (1864), 3 C. L. R. 

1301. 

1937. Removal of part of boat.] — Deft, agreed 
to convey on board his ship a boat for pltf., of 
certain dimensions. Pltf. presented a decked 
boat, within the size agreed on : — Held : evidence 
was properly received of a practice to take off 
the decks of such boats when they were stowed on 
board ships ; & pltf. having declined to permit 
his deck to be removed, could not sue deft, for 
breach of agreement. — H aynes v, Holliday 
( 1831), 7 Bing. 687 ; 6 Moo. & P. 572 ; 9 L. J. 
O. S. 0. P. 179 ; 131 E. R. 227. 

Mentd. Pettltt v, Mitchell (1842), 5 Scott, 

1938. Sugar in hogshead or bags.] — Cuthbbrt 
V, Gumming, No. 1906, ante. 

1939. .] — By a charterparty made between 

pltf., the owner of a steamship, & defts., her 
affreighters, it was provided that the ship should 
proceed to a specified port, & there load from the 
factor of the affreighters a “ full & complete 
cargo of sugar in hogsheads &/or bags, or other 
lawful merchandise,** being loaded should 
therewith proceed to another port & deliver the 
same at such place as the consignees might direct, 
on being paid freight at the rate therein mentioned. 

The cargo of sugar, with which the ship was 
loaded, was not, pltf. said a “ full & complete *’ 
one, inasmuch as the parts of the ship known as the 

lazarette ** & the “ alleyways ** were not filled 
with bags of sugar as they ought to have been. 


The defence was, that the master of the ship did 
not stow the cargo properly : that defts. tendered 
more hogshei^ of sugar, which were too large to 
go into the alleyways ; &; that, if the bags had been 
put there, there would have been space for more 
hogsheads in the hold : — Held : defts. were not 
bound to send the cargo in any particular form : 

as they sent part of it in bags & hogshea^, & 
the master chose to assume that the remainder 
would be in bags, & to leave stowage which was 
only suitable for bags, & not for hogsheads, which 
defts. had an equal right to send, they could not 
be made liable for dead freight. — ^Furness v. 
Tennant, Sons & Co. (1892), 66 L. T. 635 ; 8 
T. L. R. 336 ; 7 Asp. M. L. 0. 179, 0. A. 

1940. Molasses in pimcheons.] — Outhbert v. 
Gumming, No. 1905, ante. 

1941. Mode governed by usage — At port of 
loading.] — Cuthbert v. Gumming, No. 1905, ante. 

1942. Supply of cargo for broken stowage.] — 
By a charterparty the charterer bound himself 
to load at Havana “ a full & complete cargo of 
sugar & other lawful produce.” Certain goods 
were enumerated, including timber, & certain rates 
of freight were mentioned ; & the charte^arty 
proceeded, “ other goods, if any should be shipped, 
to pay in proportion to the foregoing rates, except 
what might be shipped for broken stowage, which 
should pay as customary ” half freight. A full 
cargo of mahogany logs was shipped, but no 
broken stowage was supplied to fill up the inter- 
stices, & the vessel was in consequence obliged to 
retain 30 tons of ballast ; — Held : it being 
impossible to ship a “ full &> complete cargo,” 
without broken stowage, the charterer was boimd 
bv his contract to furnish it. — Cole v. Meek (1864), 
15 C. B. N. S. 795 ; 3 New Rep. 388 ; 33 L. J. 
C. P. 183 ; 9 L. T. 653 ; 12 W. R. 349 ; 1 Mar. 
L. C. 415 ; 143 E. R. 997. 

Annotation : — Refd. Southampton Steam Colliery Co. v, 

Clarke (1870), L. R. 6 Exch. 53. 


1943. .] — By a charterparty the merchant 

contracted to load ” a full & complete cargo of 
sugar in cases, or other lawful merchandise, with 
sufficient bags for broken stowage,” at a certain 
rate of freight per ton for sugar, “ & for other 
produce a rate proportionate to sugar in casks, 
with sufficient bags for broken stowage, agreeably 
to the custom of the port of loading.” By the 
custom of the loading port, a given quantity of 
cotton was to be taken as equal to a ton of sugar. 
The charterer filled the ship with cotton, putting 
on board a reasonable quantity of stone for ballast : 
— Held : the stipulation for ” sufficient bags, of 
sugar, for broken stowage ” was only applicable to 
a cargo of sugar in cases or casks, & consequently 
that the engagement to ship a full cargo of lawful 
merchandise was performed. — Duckett v. Satter- 
field (1868), L. R. 3 G. P. 227 ; 37 L. J. G. P. 144. 

Cargo or ballast.] — See Nos. 1910, 1911, ante. 


Sub-sect. 9. — ^Freight. 
See Part VII., Sect. 11, post. 


Sub-sect. 10. — ^Provisions as to Bills of 
lading. 


See Part VII., Sect. 3, post. 


PART Vll. SECT. 2, SUB-SEOT. 8.— C. (•). 

t. of charterer's agent to consent to change in order of loading.^ — Lindsay & Son v. Sohoi^bfield (1897), 

24 R. (Ot. of SO 08 .) 404 ; 84 S^ L. R. 404 ; 4 S. L. T. 291.— SCOT. 
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Sect, 2. — Charterparties : Sub-sects, 11, 12, 13 d; 14, 
A., B. C.3 

Sub-sect. 11. — Demurrage. 

See Part VII., Sect. 8, post. 


Sub-sect. 12. — Damages for Detention. 
See Part VII., Sect. 0, post. 


Sub-sect. 13. — Dispatch Money. 
See Part VII., Sect. 10, post. 


Sub-sect. 14. — Cesser op Liability Clause. 

A, Fuiure Liabilities, 

1944. Balance ol freight.] — A charterparty pro- 
vided for the cesser of liability of B. & co., the 
charterers of a ship, on loading & payment of 
advance freight at port of shipment. B. & co. 
were consignees of the cargo, & the bills of lading 
made the cargo deliverable “ unto order or assigns, 
he or they paying freight & other conditions as 
per charterparty.** In an action for balance of 
freight against B. & co. : — Held : tliey wore not 
liable. — ^Barwick v, Burnyeat, Brown & Co. 
(1877), 30 L. T. 250 ; 25 W. R. 395 ; 3 Asp. 
M. L. C. 376. 

1945. Where charterer also consignee.] — Bar- 

wick V, Burnyeat, Brown & Co., No. 1944, ante. 

1946. ; .1 — Goods were shipped on board 

pltf.*s ship under two bills of lading, by which they 
were m^ade deliverable at the port of dischai'ge to 
defts. or their assigns, “ they paying freight & 
all other conditions as per charterparty.** The 
charterparty, which was entered into by defts. as 
charterers for account of another party, stipulated 
for payment of freight & demurrage, & also that 
the liability of defts., as charterers should cease as 
soon as the cargo was on board, the vessel holding 
a lien upon the cargo for freiglit & demurrage. 
In an action against defts., as consignees of the 
goods, for demurrage incurred at the port of dis- 
charge ; — Held : as the cesser clause in the charter- 
party was inconsistent with the contract contained 
in the bill of lading, it could not be incorporated 
into the bill of lading, &, consequently, defts. as 
consignees were not absolved from liability for 
demurrage incurred at the port of discharge. — 
Gulliscjhen V, Stewart Brothers (1884), 13 
Q. B. D. 317 ; 53 L. J. Q. B. 173 ; 50 L. T. 47 ; 
32 W. B. 763 ; 5 Asp. M. L. C. 200, C. A. 
Annotatif*n8^: — Conid. Serralno v. Campl>ell, [1891] 1 Q. B. 

283. Befd. East Yorkshire S.S. Co. v. Hancock (1900), 

6 Com. Cas. 26^ Hepetto r. Millar’s Karri & Jarrah 

Forests. [1901] 2 K. B. 306 ; Temperley S.S. Co. v. Smyth, 

[1905] 2 K. B. 791. 

1947. .] — (1) A charterparty provided that 

the vessel should proceed to Malta for orders, which 
were to be given from London within 24 hours after 
receipt of notice or lay days to coimt ; — Held : the 
orders not having been ^ven within the time pre- 
scribed, the lay days did not begin to count till 
the expiration of the 24 hours. 

(2) A clause in a charterparty providing for the 
ce^r of the charterer’s responsibility on the goods 
being loaded, does not absolve the charterer, if he 
be also the indorsee & holder of a bill of lading 
incorporating the conditions of the charterparty, 
from liability for damage incurred at an inter- 
mediate port. — ^Brydbn V, Niebuhr (1884), Cab. 
& £1. 241. 


Cesser clause in time charter .] — See Sub-sect. 
22, B. (c) iL, post. 

Effect of lien clause .] — See Sub-sect. 14, 0., post. 

Demurrage at port of discharge .] — See No. 3908, 
post, 

B, Antecedent Liabilities, 

1948. Undue detention at loading port.] — Lock- 
hart V, Palk, No. 3864, post, 

1949. .] — Restitution S.S. Co., Ltd. v. 

Sir John Pirie & Co., No. 3849, post, 

1950: .] — Clink v, Radford & Co., No. 

1962, post, 

1951. .1 — Dunlop & Sons v, Balfour, 

Williamson k Co., No. 4008, post, 

1952. Irregularity or delay in shipment.] — By a 
charterparty made between pltfs., shipowners, & 
defts., agents in England for foreign charterers, 
pltfs.* ship the B, should proceed to J., & there load 
in regular turn, in the customary manner, from 
defts., a full & complete cargo of coke. Further, 
as defts. were acting for foreign principals, “ all 
liability of ** defts. “ in every respect, & as to all 
matters & things, as well before & during as after the 
shipping of the said cargo,” should ” cease as soon 
as they ** had “ shipped the cargo.*’ Defts. 
having loaded & shipped the a^eed cargo, pltfs. 
afterwards sued them in this action for not having 
shipped it in regular turn : — Held : the action 
would not lie, for the charterjiarty limited defts.’ 
liability to the actual shipment of the cargo, & 
protected them from responsibility for any 
irregularity or delay in the shipihent. — ^Milvain v, 
Perez (1861), 3 E. & E. 495 ; 30 L. J. Q. B. 90 ; 
3 L. T. 736 ; 7 Jur. N. S. 330 ; 9 W. R. 269 ; 1 
Mar. L. C. 32; 121 E. R. 528. 

Annotations: — Coiisd. Bannister v. Breslancr (1867), L. U. 

2 C. P. 497 ; Francesco v. Massey (1873), L. 11. 8 Kxch. 

101 ; Kish r. Cory (1875), L. H. 10 Q. B. 553 ; French 

V. Gerber (1876), 1 C. V. D, 737. Bold. Christoflersen v. 

Hansen (1872), L. li. 7 Q. B. 509 ; Dunlop v. Balfour, 

Williamson, [1892] 1 Q. B. 507. 

1963. .] — By a charterparty between pltf. 

& deft, it was agreed, that pltf.’s ship should, with 
aU convenient speed, proceed to Sunderland, & 
that deft, should there load the ship in regular 
turn with a full cargo of coals, the ship should 
proceed with it to Kiel, & deliver to freighter or 
assigns, on payment of certain freight ; “ & that, 
the charter being concluded by deft, on behalf 
of another party resident abroad, all liability of 
deft, should cease as soon as he had shipped the 
cargo ** ; — Held : this clause only exempted deft, 
from liability accruing after the loading of the 
cargo ; & he, therefore, remained liable for delay 
in loading, although he had ultimately loaded a 
full cargo. 

In a charterparty, as in every contract, if the 
agent chooses to make himself a contracting party, 
the other contracting paity may either sue the 
agent who has 'himself contracted, though on 
behalf of another, or he may sue the principal who 
has contracted through his agent ; & this, whether 
the principal was known at the time or not, or 
whether it was or was not known that there •was 
a principal (Blackburn, J.). — Christopfersbn v, 
Hansen (1872), L. R. 7 Q. B. 509 ; 41 L. J. Q. B. 
217 ; 26 L. T. 547 ; 20 W. R. 626 ; 1 Asp. M. L. 0. 
305. 

Annotations: — Consd. Francosco v. Massey (1873), L. B. 

8 Exch. 101 ; French v. Gerber (1876), 1 C. P. D. 737. 

Befd. Kish V. Cory (1875), L. K. 10 Q. H 553 ; Lockhart 

V, Falk (1875), 33 L. T. 06 ; Dunlop v. Balfour, WilUam- 

Bon, [1892] 1 Q. B. 507 ; Iloderiaot. Superior v, Dewar 

& Webb, [1909] 2 K. B. 998. 

1954. .] — A charterparty contained the fol- 

lowing clause : “ This charter being concluded by 
defts. for & on behalf of another party, it is agreed 
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that all liabilitjr of the former shall cease as soon 
as the cargo is shmped, loading excepted, the 
owners & master of Ihe vessel agreeing to rest 
solely on their lien on the cargo for freight, demur- 
rage & all other claims, which lien it is hereby 
a^ed they shall have ’* : — Held : the shipowner, 
pltf., was entitled to recover damages from the 
defts. for delay in loading, as the exception 
extended to all liability of the latter connected 
with the loading, & was not satisfied merely by 
loading a complete cargo. — Lister v. Van Haans- 
BEIMIEN (1876), 1 Q. B. D. 269 ; 45 L. J. Q. B. 
495 ; 34 L. T. 446 ; 24 W. R. 395 ; 3 Asp. M. L. 0. 
145. 

Annotations : — Refd. French v. Gerber (1876), 1 C. I*. D. 

737 ; Dunlop t?. Balfour, Williamson, [1892] 1 Q. B. 

507. 

1955. Where charterer also consignee.] — State- 
ment of claim, that defts. chartered pltf.’s ship 
for a voyage from Cardift' to Callao with a cargo 
of coals, to be consigned to defts.* agent at Callao. 
By the charterparty the ship was to be loaded 
at the rate of 76 tons per day, commencing when 
she was wholly unballasted ; stiffening coal to be 
supplied at the ship’s expense at the rate of 40 tons 
per working day, all days on which stiffening coal 
was taken on board or the ship was detained for the 
same, to be excluded from the working days 
allowed for loading ; the vessel to be discharged 
at the rate of 40 tons per day ; demurrage to be 
paid for each day beyond the said days allowed 
for loading & discharging at the rate of 3d. per 
registered ton per day ; the master to have a lien 
on the cargo for all freight & demuiTage ; all 
liability of the charterers to cease as soon as the 
cargo was on board ; & all questions, whether of 
short delivery, demurrage, or otherwise, to be 
settled with charterer’s agent at the port of 
destination, which settlement to be binding on the 
owners ; the owners & master to have a lien on the 
cargo for all freight, dead freight & demurrage. 
That the ship was detained by the default of 
defts. in providing stiffening coal ; that the cargo 
was ultimately loaded ; that pltf. requested defts.’ 
agent at Callao to settle the claims as to demurrage, 
etc., of pltf., which he refused to do ; but defts.’ 
agent required pltf. to dehver the cargo, which 
pltf. accordingly did, without enforcing his lien 
for demurrage. Pltf. claimed £350 from defts. 
for demurrage or damages for detention. Defts. 
demurred to so much of the claim as alleged 
liability under the charterparty, on the ground 
that the liability of defts. had ceased on the loading 
of the cargo: — Held: (1) the demurrage clause 
applied to the loading of the stiffening coal as well 
as to the loading of cargo proper ; (2) even if it 
did not, the lien for “ demurrage ” would extend 
to damages for detention by not loading stiffening 
coal, as well as to demurrage proper ; & the cesser 
of liability clause applied to liability in respect of 
both ; (3) the fact that defts. were themselves 
consignees as well as charterers made no difference 
in the construction of the cesser of liability clause ; 
(4) the rest of the clause, giving defts.’ agent power 
to settle claims for short deUvery & demurrage 
made no difference in the construction as to cesser 
of liability ; (6) the facts that defts.* agent refused 
to settle the demurrage, &; that pltf. had delivered 
the cargo at the request of defts.’ agent without 
enforcing the lien, did not revive defts.’ liability 


under, or give rise to an action on, the charter- 
party. — SANOmNETTI V, PACIFIC STEAM NAVIGA- 
TION Co. (18764, 2 Q. B. D. 238 ; 46 L. J. Q. B. 
106 ; 36 L. T. 658 ; 25 W. R. 150 ; 3 Asp. M. L. C. 
300, 0. A. 

Annotations : — As to (2) Conid. Dunlop r. Balfour, William- 
son. [1892] 1 Q. B. 507. Befd. Clink v. Radford (1871), 
7 T. L. R. 327 ; Harris v. Jacobs (1885), 15 Q. B. D. 
217 : Restitution S.S. Co. v, Plrie (1889), 61 L. T. 330. 
As to (3) Befd. Barwick v. Burnyeat, Brown (1877), 36 
L. T. 250. 

1956. Agent empowered to settle claims.] — San- 
GuiNETTi v. Pacific Steam Navigation Co., No. 
1955, ante. 

Demurrage at port of loading.] — See No. 3907, 

post. 

C. Effect of Lien Clause. 

1957. How far cesser clause operative.] — By a 

charterparty for a voyage from London to Ant- 
werp, the cargo was to be loaded & discharged 
with all dispatch, & freight to be paid in cash on 
unloading & right delivery : “ the charterers’ 

liability on this charter to cease when the cargo 
is shipped, provided the same is worth the freight 
on arrival at the port of discharge ; the captain 
having an absolute lien on it for freight, dead 
freight, & demurrage, which he, or owner, shall be 
bound to exercise ” : — Held : a plea setting out the 
above condition, & averring “ that the cargo was 
shipped, & that the same was worth the said freight 
on arrival at the port of discharge, & that there- 
upon defts.’ liabihty as charterers upon & under 
the charterparty ceased,” was a good answer to 
an action by the shipowner against the charterers 
for delay in loading the vessel in London. — 
Bannister v. Breslauer (1867), L. R. 2 C. P. 
497 ; 36 L. J. C. P. 195 ; 16 L. T. 418 ; 2 Mar. 
Ij. C. 490 ; sub nom. Banister v. Breslauer, 15 
W. R. 840. 

Annfttatiom : — Dbtd. Gray v. Carr (1871), L. R. 6 Q. B. 
522. Consd. Ctiristoffcrseu i\ Hanson (1872), L. R. 7 
Q. B. 509 ; Francesco r. Massey (1873), Ij. R. 8 Kxch. 
101 ; Kish V. Cory (1875), L. R. 10 Q. B. 553 ; French r. 
Gerber (1876), 1 C. P. D. 737 ; Clink Radford, [1891] 
1 Q. B. 625. Befd. Lockhart r. Falk (1875), L. R. 10 
Kxch. 132 ; Dunlop v. Balfour, Williamson, [1892] 1 Q. B. 
507. 

1958. .]— Pltf., on Aug. 18, 1866, chartered 

his vessel, Superior^ to R., for a voyage from 
Sulina to London. By the charterparty the ship 
was to proceed to Sulina, & there load a full cargo 
of staves &/or grain, or other lawful merchandise, 
which the charterer bound himself to ship, & thence 
proceed to London, & deliver the same on being 
paid freight at 8^. per 100 oak staves, & other 
merchandise, if shipped, in fair proportion ; fifty 
running days to be allowed for loading & ten days 
on demurrage over & above the said laying days 
at £8 per day. The owners to have an absolute 
lien on the cargo for all freight, dead freight, 
demurrage, & average ; & the charterer’s responsi- 
bility to cease on shipment of the cargo, provided 
it be of sufficient value to cover the freight &; 
charges on aiTival at port of dischai’ge. The ship 
arrived at Sulina, & after considerable delay the 
loading, as far as it went, was completed on Jan. 6, 
1867, & on that day bills of lading were signed by 
the captain, under protest: ” Shipped by R.’on 
the ship Superior, of whom H. is capt^n, now lying 
in the port of Sulina, & bound to consign his cargo 
as per charterparty of Aug. 18, 1866, 283,682 oak 


1*ART VII. SECT. 2, SUB-SECT. 14.-~C. 

<-• ?• cesser clause opera^ 

ebartorparty contained the 
lollowing clause : “ It la agreed that 
the responsibility of the charterer 
<-oaB08 as Boon as the cargo Is on board, 


the vessel holding a lion on the cargo 
for freight & demurrage.” Pltfa. sued 
deft., the charterer, for the frc»lght, 
sotti]^ out in their declaration that the 
vessel was loaded & proceeded to sea 
with her cargo & delivered the cargo : 
— Hdd : doit, was not liable. — (jook 


V. McLeod (1873), 9 N. S. R. (3 G. & 
O.) 307.— CAN. 

1957 ii. .1 — Gardiner v. Mac- 

FARLANB, M*0RINDBLL & CO. (1889), 
16 R. (Ct of Seas.) 658 ; 26 So. L. R. 

492.— SOOT. 
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Sect. 2. — Charterpartiea : Sub-sect. 14, C. ; sub- 
sects, 16 d? 16,] 

staves, whicli are to be delivered at the port of 
discharge, as per the aforesaid charterparty . . . 
unto order, or to his or their assigns, he or they 
paying freight & all other conditions or demurrage, 
if any shomd be incurred, for the said goods, as 
per the aforesaid charterparty.” The wo^ “ & 
all other conditions ” were added in writing. A 
full & complete cargo was not shipped, & the vessel 
sailed from Sulina, & performed her voyage with a 
short cargo. She was also detained at her port of 
loading during the ten days on demurrage, & also 
eighteen days beyond the ten days. The cargo 
was of value sufficient to cover pltf.’s claims for 
freight, dead freight, demurrage. On the ship’s 
arrival m London, pltf . claimed a lien on the cargo 
for the amount of dead freight, & of demurrage, 
& for damages for her detention during the eighteen 
days. Defts. claimed the cargo as the consignees 
named in the bills of lading ; they had no notice 
imtil the arrival of the ship in London of the said 
claim, but a copy of the charterparty had been 
sent to defts. with the origii^ bill of lading : — 
Held : (1) there was no lien given for damages for 
short loa^g under the term “ dead freight ” in 
the charterparty ; (2) a lien was given by the 
charterp^y for demurrage proper under the term 
“ demurrage,” but not for damages for detention 
beyond the demurrage days ; & this lien for 
demurrage at the port of loading was retained by 
the terms of the bUl of lading. 

(8) Dead freight is an expression having a well- 
known signification, viz. the freight which wo^d 
have been payable for that part of the vessel which 
has not been occupied by merchandise, but ought 
to have been (Cleasby, B.)* 

(4) These claims are, first, £80 for demurrage 
incurred by the detention of the ship at the port 
of loading for ten days, during which, accordiM to 
the terms of the chai*terparty, the charterer, if he 
detained the ship, was ^ pay £8 per day demur- 
rage ; secondly, a further claim for damages for the 
ship’s detention for a further period of eighteen 
days beyond the ten days ; & thirdly, a claim for 
what is called dead freight, which is said to be 
inctirred in consequence of a full cargo not having 
been loaded. It is clear that the pltf. can only 
have a lien for any of these claims by express 
contra^ct, inasmuch as the lien which, as ship- 
owner, he would have independently of any con- 
tract would only extend to the actual freight of the 
goods carried. Further, although the charter- 
party may contain an express contract giving him 
such a lien on the goods as against the charterer, 
yet he could not have the lien as against the 
indorsee of a bill of ladi^, unless it is stipulated 
for in the bill of lading, either by the incoi^oration 
of the clause in the charterparty, or by its being 
expressly mentioned (Ohannell, B.). — Gray v. 
Garb (1871), L. B. 6 Q. B. 522 ; 40 L. J. Q. B. 
267 ; 26 L. T. 216 ; 1 Asp. M. L. 0. 116 ; sub nom. 
Grey v. Carr, 19 W. B. 1173, Ex. CJh. 

AnnotaHons : — A$ to (1) (kmid. Serralno v, Campbell, [1891] 

1 Q. B. 283. H.P. Kteh v. Taylor, [1910] 1 K. B. 809. 
Bm. McLean v. Fleming (1871), 1 Asp. M. L. C. 160 ; 
Porteus V, Watney (IStIo. 3 Q. B. D. 534 ; Red R 8.8. 
V. AUatinl (1900), lOO L. T. 268. As to (8) Bafd. 

V, CJory (1875), 32 L. T. 670 : Lockhart v. Falk 
(1875), 44 L. J. Ex. 105 ; Dunlop v. Batfour, Williamson, 
{1892 j I Q. B. 507 ; Rederlact. Superior r. Dewar & 
Webb, ( 1^81 2 K. h. 998. A, in Bald. French v. 
Gerber (1876), 1 C. P. D. 737 ; The Hade (1918), 84 

R- OenaraUy, BraL Christollenen «. Huuen 
rHnS^ S' 1. • Dt®ierlohBen «. Farqnharwn, 

[1898] 1 Q. B. 150 ; Hotnrth Shipplnff Co. v. Blytb, 
Greene, Jourdaln, [1917] 2K. B. 534. ^ 

1959 , ,] — ^ charterparty made by pltf. to 


deft, contained the following clause : ” OharterOT s 
liability to cease when the ship is loaded, we 
captain having a lien upon the casm for freight & 
demurrage.” In an action bro^ht for demurrage 
at the port of loading: — Held: U) the lien 
extended to demurrage at the port of loading, as 
weD as at the port of disoha:^e ; (2) the ^h^, 
having been loaded, the charterer could not be 
sued for demurrage incurred durix^ the loading.— 
Francesco v, Massey (1873), L. B. 8 Bxch. 101 ; 
42 L. J. Ex. 76 ; 21 W. B. 440. ^ ^ 

Annotations As to (1) Apprvd. Kish v. Cory (1875), L. R. 
10 Q. B. 663. B^. Redorlaot. Superior y. Dewar & 
Webb, [1909] 2 K. B. 998 ; Reldw v. Apews, [1927] 

1 K. k 352. As to (2) Bsfd. hookhort v. JoJk (187^, 
L. R. 10 Bxch. 132 : French v. Gorier (1876), 1 C. P. D. 
737. OenerdUy, Befd. Dunlop v. Balfour, WllUamson, 
[1892] 1 Q. B. 607. 

1960. .] — Kish v. Cory, No. 4005, post. 

1961. Defts. chartered pltfs.’ ship to 

carry a cargo of rice to a good & saie port, calhng 
at another port for orders which were to be for- 
warded witnin forty-eight hours after notice of 
her arrival or lay days to count. Twelve working 
laying days to be allowed the freighters for loading 
the ship at port of loading & waiting for orders at 
port of call, fifteen days on demurrage allowed 
over Sl alx)ve the laying days, at 4d. per ton per 
day. It was further agreed ” that the liabihty 
of the charterers shall cease as soon as the cargo 
is on board, provided the same is worth the freight 
at port of discharge, but the owners of the ship 
to have an absolute lien on the cargo for all freight, 
dead freight, & demurrage, wMch they shall be 
bound to exer(5ise.” The ship arrived at the port 
of call with a cargo worth the freight, & notice 
was given to defts. In an action against the 
charterers, who had sold the cargo before arrival 
at the port of call, two breaches of contract were 
assigned : that defts. did not give orders as to the 
ship’s port of discharge ; that they gave orders 
for the ship to discharge at a port which was not a 
good & safe port ; whereby pltfs. were delayed & 
put to expense in obtaining payment of the freight ; 
— Held : the exoneration clause discharged defts. 
from liability for the breaches. — ^French v. 
Gerber (1877), 2 C. P. D. 247 ; 46 L. J. Q. B. 
320 ; 36 L. T. 350 ; 25 W. B. 355 ; 3 Asp. M. L. 0. 
403, C. A. 

Annotations : — ^Befd. Barwick r. Buruyeat, Brown (1877), 
36 L. T. 250 ; gaufiTuinettl v, Paciho Steam Navigation 
Co. (1877), 2 Q. B. D. 238 ; Dunlop v, Balfour, WiUiam- 
eon, [1892] 1 Q. B. 607 ; Haneen v, Harrold (1894), 9 R. 
315 ; Brankelow S.S. Co. v. Canton Inece. Office, [1899] 

2 Q. B. 178. 

1962. .] — ^By a charterparty the ship was to 

load a cargo in the usual & customary manne^ So 
proceed to the port of discharge, & there deliver 
the same ” to be unloaded at the average rate 
of not less than 100 tons per working day ... or 
charterers to pay demurrage at the rate of 4d. per 
ton register per diem . . . the charterers’ liability 
imder this charterparty to cease on the cargo being 
loaded, the owners having a hen on the cargo for 
the freight So demurrage.” In an action by the 
shipowner against the charterers to recover 
damages for detention at the port of loadipg ; — 
Held : the word ” demurrage ” in the lien clause 
did not cover damages for undue detention at the 
port of loading, So therefore the cesser clause did 
not exempt the charterers from liabihty for the 
delay. 

In my opinion the main rule to be derived from 
the cases as to the interpretation of the cesser 
clause in a charterparty, is that the ct. wiU construe 
it as inapphcable to the particular breach com- 
plained of, if by construing it otherwise the ship- 
owner would be left unprotected in respect of that 
particular breach, unless the cesser clause is 
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expressed in terms that prohibit such a conclusion 
(Loed Eshbb, M.B.)* 

The rule that we are pritnd facie to applyto the 
construction of a cesser clause followed by a lien 
clause appears to me to be well ascertained. 
That rule seems a most rational one, & it is simply 
this, that the two are to be read, if possible, as 
co-extensive. If that were not so, we should have 
this extraordinary result : there would be a clause 
in the charterparty the breach of which would 
create a legal liability ; there would then be a 
cesser clause destroying that liability; & there 
would then come a lien clause which did not 
recreate that liability in anybody else (Fry, L.J.). 
— Omnk v. Rabfokd & Co., [1801] 1 Q. B. 626 ; 
60 L. J. Q. B. 388 ; 64 L. T. 491 ; 39 W. B. 365 ; 
7 T. L. B. 327 ; 7 Asp. M.' L. C. 10, C. A. 
AnnoiaHona Apld. Hanaen v. Harrold, [1894] 1 Q. B. 612 ; 

Je^Mon, Taylor Secretary of State for India, [1916] 

? 5’ 15?* Dunlop V, Balfour, WUliamflon, [1892] 

1 Q. B. 607 ; Brankelow S.S. Oo. v. Canton Insco. Offloe, 

[1899] 2 Q. B. 178. 

1963. .] — Hansen v, Harrold Brothers, 

No. 4600, post 

1964. .] — Shipowners chartered a ship for 

a voyage at a lump freight, the charterers’ liability 
to cease upon shipment of the cargo, provided the 
cargo was worth the freight, dead freight, & demur- 
rage on arrival, & the vessel to have a lien on 
the cargo for the recovery of all freight, dead 
freight, demurrage, & all other charges. The 
shipowners & charterers jointly insured the 
lump freight “ chartered or as if chartered value ** 
at the lump sum “ on board or not on board.** 
The charterers loaded the ship with a general 
cargo, & the mas^r signed bills of lading by which 
the goods mentioned in each bill were made 
deliverable upon payment of the bill of lading 
freight payable in respect of those goods. The 
aggregate of the bill of lading freight exceeded the 
chartered freight. On the voyage part of the 
cargo was lost by jettison upon the ship running 
agroimd. The cargo which arrived was worth the 
freight, dead freight, & demurrage. Owing to the 
loss of cargo the bill of lading freight payable on 
the cargo delivered was less than the chartered 
freight. To recover the difference an action was 
brought on the policy by the shipowners & 
cha^erers jointly : — Held : (1) the action was not 
mamtainable, the loss having been caused not by 
perils of the seas, but by the master’s not having 
reserved in the bills of lading the lien over the whole 
cargo for the chartered freight. 

(2) A lump sum freight is a definite sum agreed 
to be paid for the hire of a ship for a specified 
voyage ; &, although only payable on the right & 
true delivery of the cargo, those words are not 
taken literally, but are understood to mean right 
& true deliver having regard to A; excluding the 
excepted perils. In other words, the cargo does 
not mean the cargo shipped, but the cargo which 
the shipowner undertakes to deliver. The non- 
delivery of some of that affords no defence to a 
claim for the lump sum freight although such non- 
delivery, if wron^ul, will give rise to a cross-action 
(Lord Lindlby). — ^Williams A Co. v. Canton 
Insurance Office, Ltd., [1901] A. C. 462 ; 70 
li. J. K. B. 962 ; 86 L. T. 317 ; 17 T. L. B. 696 ; 

9 Asp. M. L. C. 247 ; 9 Com. Oas. 256, H, L. ; 
affg, S. 0. svb nom. Brankelow S.S. Co. v. Canton 
2 Q. B. 178. 

Scottish Shire Line v. London 


Insurance Office, 

AnfuMiona to (1) 


A Bro'Ttodal Marine A General Insoe., [1912] 3 K. B. 61. 
io (2) Oonfd. Harrowlnfr S.S. Co. v. Thomas, [1918] 2 
JiTl. GeneraUy, Refd. Thomas v. Harrowing S.S. 


K. B 

Oo.. fiaYsTA. 0, 

1»66 ^.1 


58. 


A chaiterparty provided that ihe 


captain should sign bills of lading in a piesoribed 


form without prejudice to the charterparty, that 
the discharge should be at a specific rate per 
day, that the captain should have a lien on the 
cargo for freight, demurrage, A any other lawful 
claim against the charterer, A that the charterer’s 
liabihty should cease on completion of shipment 
provided the cargo was worth the freight A 
demunage. The captain si^ed bills of lading in 
the prescribed form which did not provide for any 
rate of discharge A under which no lien was given 
to the shipowners for demurrage or other claims. 
The cargo was not discharged within the time 
provided for in the charterparty ; — Held : the 
cesser clause did not exempt the charterer from 
liability for the delay at the port of discharge. — 
Jenneson, Taylor A Co. v. Secretary of State 
FOR India in Council, [1916] 2 K. B. 702 ; 86 
L. J. K. B. 283; 116 L. T. 570 ; 14 Asp. M. L. C. 
41 ; 22 Com. Cas. 1. 

1966. Delivery without enforcement of 

lien.] — Sanquinetti v. Pacific Steam Naviga- 
tion Co., No. 1955, ante. 


Sub-sect. 15. — Lien Clause. 

Lien for demurrage .] — See Sect. 8, sub-sect. 4, 
post. 

Lien for freight .] — Sec Sect. 13, sub-sect. 3, 
post. 


Sub-sect. 16. — ^Penalty Clause. 

1967. Effect of penalty clause — Whether damages 
recoverable — In excess of penalty.] — One may 
recover more than the penalty of a charterparty in 
damages, by action on the case for breach of con- 
tract. — Winter v. Trimmer (1762), 1 Wm. BI. 
395; 96E. B. 225. 

Annotations: — Folld. Harrison v. Wright (1811), 13 East, 

343. Mentd. Bookham v. Drake (1849), 2 H. L. Cas. 

679. 

1968. .] — In assumpsit upon a 

memorandum for a charterparty, describing the 
agreement of deft., the shipowner, to proceed with 
all convenient speed to a foreign port, A there load, 
within twenty running days, a cargo from pltf.’s 
factors, A therewith return home, A in fifteen 
running days deliver the same, on payment of 
certain freight, concluding with a certain penalty 
for non-performance : — Held : pltf. might recover 
damages on the breach of the contract, in deft.’s 
not permitting the vessel to proceed on the voyage, 
beyond the amount of the penalty. — Harrison v, 
Wright (1811), 13 East, 343 ; 104 E. B. 402. 
Annotations: — Conid. Wall v, Kederiakt. Luggude, [1915] 

3 K. B. 66. Mentd. Beckham v. Drake (1849), 2 H. L. 

Oas. 679. 


1969. .1 — Such a clause [penalty 

clause] is not the absolute limit of damages on 
either side ; the party may groimd his action upon 
other clauses or covenants A may in such an 
action recover damages beyond the amount of the 
penalty if in justice they shall be found to exceed 
it. On the other hand, if the party sue on such 
a penal clause he cannot in effect recover more 
th^ the damage actually sustained (Blackburn, 
J.). — Godard v. Gray (1870), L. B. 6 Q. B. 139 ; 
40 L. J. Q. B. 62 ; 24 L. T. 89 ; 19 W. B. 348. 


^7^¥WU4nu7Uf >~jwi w aiA> s. ^ vm \aouiJf « x\e 

54 ; Wall v. Rederiakt. Luggade, [19 151 3 K. B. 66. 
Mentd. Sohihsby v. Westenh^ (1870), L. R. 6 Q. B. 
156 ; Oohsenbein v. Papelier (1873), 8 Gh. App. 695 ; 
Copln V. Adamson, Copin v. Straohan (1874), Sl L. T. 
242 ; Meyor V. RalU (1876) J[ 0. P. D. 358 ; Re St. Naaalre 
Oo. (1877), 36 L. T. 358 ; Rous^on v. Roussillon (1880), 
42 L. T. 679 ; Aboulofl v. Oppwiheimer (1882), 10 Q. B. D. 
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295 : Volnet v. Barrett (1885), 55 L. J. Q. B. 39 ; Re 
OiWort, Traflord v, Blano (1887), 36 Ch. D. 600 ; Nouvion 
tj. JBYeeman, Re Henderson (1889), 15 App. Cas. 1 j Oozat 
V, Broken (1894), 42 W. R. 317 ; Pemoerton v. Hughes, 
[1899] 1 Ch. 781 ; Emanuel t\ Symon, [1908] 1 K. B. 
302 ; Robinson v, Fenner, [1913] 3 K. B. 835. 

1970. .] — Watts, Watts & Co., 

Ltd. V. Mirsm & Co., Ltd., No. 2549, post. 

1971. .] — charterparty con- 

tained the following clause : “ Penalty for non- 
performance of this agreement proved damages, 
not exceeding estimated amount of freight ** : — 
Held: the clause provided a penalty & not a 
limitation of liability, & did not prevent the party 
complaining of non-performance from recovering 
the actual damages though exceeding the estimated 
amount of freight. — ^W all v. Eedebiakt. Lug- 
GUDE, [1916] 3 K. B. 66 ; 84 L. J. K. B. 1663 ; 
114L. T. 286; 31 T, L. R. 487 ; 13 Asp. M. L. C. 
271 ; 21 Com. Cas. 132. 

AwnoUUion: — Consd. Watts, Watts v. Mitsui, [1917] A. C. 
227. 

1972. Whether penalty recoverable as liquidated 
damages.] — Sparrow t*. Paris, No. 1889, ante, 

1973. .] — Godard v. Gray, No. 1969, ante, 

1974. .] — Thorp v. Hibbard (1887), 4 

T. L. R. 64. 

Liquidated damages or penalty generally.] — Sec 

Damages, Vol. XVII., pp. 136 ct seq. 


Sub-sect. 17. — ^Arbitration Clause. 

See, generally, Arbitration, Vol. II., pp. 306 
et aeq. 

Incorporation in bili of lading.] — See Arbitra- 
tion, Vol. II., pp. 331, 332, Nos. 138-141. 

Whether clause in colliery agreement incor- 
porated in charterparty.] — See Arbitration, Vol. 

II., p. 332, Nos. 142, 143. 

Appointment of arbitrator within limited time.] — 
See Arbitration, Supp. III., Nos. 165a, 165b, 
165d. 

Construction of clause.] — See Arbitration, Vol. 

II., p. 347, Nos. 236, 238. 

Stay of proceedings.] — See Arbitration, Vol. 

II., pp. 361, 362, Nos. 312-314. 

Restraint of arbitration by injunction.] — See 
Arbitration, Vol. II., p. 378, No. 419. 

Revocation of agreement to submit to arbitration.] 
—See Arbitration, Vol. II., p. 393, No, 621. 


Sub-sect. 18. — ^Provisions as to Insurance. 

1975. Provision for payment by owners — ^Effect 
on liability of charterers — Ship damaged by negli- 
gence of charterers* servants.] — A clause in a 
charterparty, “ owners shall pay for the insurance 
on the vessel ” : — Held : not to exonerate the 
charterers from liability for damage to the ship 
caused by the neghgence of their servants. — 
Aira Force S.S. Co., Ltd. v. Christie & Co. 
(1892), 8 T. L. R. 104, C. A. 

1976. Special clause as to war risks — Con- 

struction.] — In a time charterparty dated 
Sept. 17, 1912, & made between the owners of a 
Dutch steamer A a British firm, who were the 
charterers, clause 2 provided (inter alia) that the 
owners should “ pay & provide for the insurance 
on the vessel,” & clause 23 that nothing in the 
charte^arty was to be construed as a demise of 
the ship to the charterers, the owners remaining 
responsible (inter alia) for the insurance ” same as 
when trading for their own account.” At the 


Navigation. 

end of the charterparty was the following special 
clause ; ” War risks, if any required for charterers’ 
account. It is understood & agreed that value for 
war risk at all times to be based on value stated 
in owners’ annual policy.” At the outbreak of 
war between England & Germany the ship was 
engaged in carrying a cargo of wheat from Port- 
land, Oregon, for delivery to merchants of Belfast & 
Dublin. The ship was sunk at sea by a German 
cruiser on Sept. 21, 1914. No insurance against 
war risk had been effected. The ship was 
insured' by the owners for £20,000 by annual 
yearly policies in which the value of the ship was 
stated as £24,000. In addition the owners had 
effected two yearly p.p.i. policies for sums amount- 
ing to some £6,500, on the excess value of the ship. 
Before the loss of the ship was known, the owners 
had been pressing the charterers to insure aga^t 
war risk, & had informed them that the ship’s 
insuring value was £30,600. In an action by the 
owners claiming damages from the charterers for 
their breach of the charterparty in failing to insure 
against war risk: — Held: (1) the special clause 
of the charterparty did not impose on the 
charterers the obligation of insuring against war 
risk, when requisite, but only made them liable 
to pay the costs of any insurance when effected 
by the owners ; (2) even if the obligation to 

insure had i*esied on the charterers, it must be a 
condition precedent that the owners should cor- 
rectly inform the charterers as to the ‘‘ value 
stated in owners’ annual policy ” ; & this had 
never been done, as the correct amount was £24,000 
& not £30,500.— Hoijand Gulp Stoomvaart 
Maatschappij V, Watson, Munro & Co. (1915), 
85 L. J. K. B. 461 ; 114 L. T. 255 ; 32 T. L. R. 
169 ; 60 Sol. Jo. 174 ; 13 Asp. M. L. C. 279, C. A. 

1977. Subsequent agreement for refund of 

war risk premiums — If vessel trading “in war 
region.*’] — By an agreement supplemental to a 
charterparty it wm agreed that if the vessel was 
ordered by the charterers to trade “ in the war 
region ” war risk insurance premiums payable 
by the owners should be refunded to them by the 
charterers. In Oct. 1916, the charterers were 
running the vessel in American waters, & owing 
to the appearance of a German submarine, which 
destroyed six vessels in an area proximate to that 
in which the vessel was trading & was ordered by 
the charterers to trade in the future, the owners 
paid an increased insurance premium. In an 
action by the owners against the charterers to 
recover the amount : — Held : the vessel had been 
ordered by the charterers to trade “ in the war 
region,” & pltfs. were entitled to recover. — 
Maskinonoe 8.8. Co. v. Dominion Coai. Co. 
(1917), 33 T. L. R. 340, C. A.; affd, avb nom. 
Dominion Coal Co., Ltd. v, Maskinonge 8.8. 
Co., Ltd. (1918), 87 L. J. K. B. 469, H. L. 


Sub-sect. 19. — Provisions as to Advancei^ and 
Other Payments. 

1978. Advances to master — Amount limited by 
charterparty— Liability of owners for excess pay- 
ment.] — A charterparty contained a clause that 
“ sufficient money should be advanced to the 
master for disbursements not exceeding £200. 
The party to whom it was addressed having advanc^ 
to the master when abroad a larger sum for the 
use of the ship : — Held : he was entitled to re- 
cover the full amount against the own^«-^ 
Vaughan v. Fitzhugh (1839), 3 L. T. 153 ; o 
Jut. 1002. 
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1979. Construetion of clause.] — T he Prim- 

ula, No. 4935, post, 

1980. Payment of port charges by owner — Charge 
for use of quay — “ Port charge ** not due on 
cargo.*'] — SociBTA Anonima Unghbrbsb di Arma- 
menti Marittimo V, Hamburg South American 
S.S. Oo., No. 1744, ante. 

Advance freight .] — See Part VIII., Sect. 4, poet. 


Sub-sect. 20. — Brokerage and Other 
Commissions. 

A, Right to Commission, 

(a) Brokerage, 
i. In General, 

See, generally. Agency, Vol. I., pp. 488-528, 
Nos. 1664-1861. 

1981. Right by usage — Amount of commis- 
sion.] — By the usage of trade in London, a broker 
who acts as such in chartering a ship to the Baltic 
is entitled to a commission of 5 per cent, upon the 
amount of the freight. — C ohen v, Paget (1814), 4 
Camp. 96 ; 171 E. R. 31, N. P. 

1982. .1 — Semble : the broker’s com- 

mission on the freight of a ship is 5 per cent, unless 
there be a special agreement or the ship be 
chartered upon a tender. — Brown v, Nairne 
(1839), 9 C. & P. 204 ; 4 L. T. 341, N. P. 

1983. Admissibility of evidence.] — 

Where pltf. relies upon a mercantile custom to 
support his claim, for commission to a certain 
amount, deft, may, without any special plea, 
produce evidence to show that under certain 
circumstances the custom is to pay but half that 
amount. The evidence being offered to show that 
the contingent reduction was part of the original 
contract, & not that it was a subsequent alteration 
so as to create a new conf/raot. — ^B road v. 

Aylmer (1835), 1 Har. & W. 532 ; sid) nom. 
Broad v, M‘Calmar, 5 Nev. & M. K. B. 413 ; 5 
L. ,T. K. B. 3. 

1984. Payable only in respect of hire 

earned.] — In the shipping trade there is an 
established custom that chartering brokers’ com- 
mission is only payable in respect of hire actually 
earned. — H arley & Co. v, Nagata (1917), 31 
T. L. R. 124 ; 23 Com. Cas. 121. 

Annotation -Befd. Les AlTrOt^jurs H^uuls Sue. Anon. t*. 

Walford (London), [1919] A. C. 801. 

1986. Effect of express clause in 

charterparty.] — A clause in a time charterparty 
provided that “ a commission of 3 per cent, on the 
estimated gross amount of liire is due to L. W. 
(London), Limited, on signing this charter, ship 
lost or not lost.” No hire was in fact earned under 
the charterparty : — Held : ( 1 ) the charterers, as 
trustees for the brokers, could enforce the clause 
against the shipowners ; (2) a custom by which 
commission was payable only if hire was earned 
under the charterparty could not be set up by the 
shipowners as an answer to the brokers’ claim, 
ir^much as it was inconsistent with the terms of 
the clause. — ^Les Afpr^:teurs RfeuNis SociftT^ 
Anonyme V. Leopold Walford (London), Ltd., 
[1919] A. C. 801 ; 88 L. J. K. B. 861 ; 121 L. T. 
393 ; 35 T. L. R. 542 ; 14 Aap. M. L. C. 451 ; 24 
Com. Cas. 268, H. L. ; affg, S. C. sub nom, Leopold 
Walford (London) v. Lbs Afpretburs Rbunis 
S ociBTB Anonyme, [1918] 2 K. B. 498, O. A. 

T.^L.^R Shipping 


1986. When right accrues— When charterparty 
executed — ^Amount dependent on contingency.] — 

A broker charteq^ ships, at a commission of 2} 
per cent* on their outward freight, & the like on 
homeward freight : if the charterparty makes it 
contingent what the amount of freight shall be, 
the broker cannot sue for any sum tiU the con- 
tingency is determined. — Winter v, Mair (1811), 

3 Taunt. 531 ; 128 E. R. 210. 

1987. .] — Commission on freight held 

to be due when charterparty executed. — The 
Coronation, Goodcliffe & Smart v, Nicol 
(1858), 4 L. T. 528. 

1988. Legality of voyage doubtful — ^Dependent on 
licences to be obtained by charterer.] — It is no 

answer to an action hy a broker for commission for 
procuring freight, that the charterparty procured 
was such, that if the charterer failed to obtain 
certain licences, the voyage would be illegal. — 
Haines v. Busk (1814), 5 Taunt. 521 ; 1 Marsh. 
191 ; 128 B. R. 793. 

Annotaiionft : — Distd. Hamond r. Holiday (1824), 1 C. &; P. 

384. Apld. Nonvich Corpn. v. Norfolk Ky. (1855), 4 

E. & B. 397. Mentd. Gray v, Oxford (1905), 21 T. L. R. 

904. 

1989. General voyage — Charter for Indefinite 
period — Construction of charter party.] — Holl v, 
Pinsent (1821), 6 Moore, C. P. 228. 

1990. Lack of skill of broker — No benefit result- 
ing from charter.] — If the duties of a sworn broker 
are executed in such a manner that no benefit 
results from them, he is not entitled to recover 
either his commission or even a compensation for 
his trouble. — Hamond v. Holiday (1824), 1 C. & P. 
384 ; 171 E. R. 1241, N. P. 

1991. Necessity for Insertion of broker’s name 
In charterparty.] — A ship broker must have his 
name inserted in a charterparty to entitle him to 
sue for commission on it. — t4ie Trade Wind, 
Kirkuam V, Fp;rnie (1851), 4 L. T. 528. 

1992. Agreement for reduction of amount — 
Validity.] — ^A shipbroker, having effected a home 
charter for a shipowner, in respect of which he was 
entitled to 5 per cent, commission on the freight, 
signed an agreement to allow one-half of that 
commisson if the vessel discharged her outward 
cargo at a particular port, the charterer having the 
option of discharging at several other ports : — 
Held : the agreement was binding upon him, the 
giving up of the old & the entering into the new 
agreement being a sufficient consideration, under 
the circumstances, to support- the new agreement. 
— ^WooLLiscROFT V, Watson (1858), 31 L. T. O. S. 
13. 

1993. Agreement for payment by brokers of new 
owners — In consideration of abandonment of right 
to receive ffrelght.] — A declaration stated that pltf. 
was a shipbroker, & that he was employed by the 
owners of a ship to procure for them a charter of 
that ship, upon the terms that he should be 
entitled to receive the freight, & so thereout to 
satisfy himself his commission : & that he did 
accordingly procure a charterparty on certain 
terms ; that the ship sailed & performed her 
voyage, & returned to England ; that a change of 
o^vnership in some of the shares of the ship had 
accrued before her return ; that, after her return 
pltf. was about to collect & would have collected 
the freight, so as thereout to satisfy himself his 
commission ; that defts. were the brokers for the 
new owners, & it became desirable for them to 
obtain immediate possession of the ship, & they 
were therefore anxious that pltf. should abandon 
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his right of receiving the freight that, in considera- 
tion of the premises, & that pltf. would relinquish 
his right to collect the freight, defts. proinised 
to pay him his. commission ; that pltf. did 
relinquish his right, but that defts. would not pay 
him his commission : — Held : this was an agree- 
ment by defts. to pay, in consideration of the pltf. 
abandoning his rights, arising from several matters 
stated by way of inducement, the inducement, 
as stated, being material ; & the declaration was 
not supported by proof of an agreement in con- 
edderauon of the pltf. not asserting any lien on the 
freight, without its appearing whether or not he 
was entitled to such lien. — Gull v. Lindsay & 
Young (1849), 4 Exch. 45 ; 18 L. J. Ex. 854 ; 13 
L. T. O. S. 806 ; 164 E. B. 1118. 

1994. Right of managing owner acting as broker.] 

— ^In the absence of any special bargain, the 
managing owner of a ship is not entitled to retain, 
or to charge against the ship, any profit for him- 
self, either by wav of commission or otherwise, 
for procuring charters or freights, whether he be 
a ship broker Sa procures them himself, or employs 
another broker for the purpose, the procuring of 
charters & freights being pa^ of the duties 
incidental to the office of managing owner. — 
WiLLfAMSON V. Hins, [1891] 1 Ch. 390 ; 60 

L. J. Ch. 123 ; 63 L. T. 682 ; 39 W. B. 239 ; 7 
T. L. B. 130 ; 6 Asp. M. L. C. 659. 

ii. Charter Not Completed, 

See, generally. Agency, Vol. I., pp. 508-518, 
Nos. 1763-1801. 

1995. Right to quantum meruit.] — A broker who 
procures a charterparty for a vessel to Bio Janiero, 
where a gross sum is to be paid for the voyage out 
& home, is entitled on a quardum meruit to 5 
per cent, on the gross sum although the payment 
of part be contingent on the arrival of the vessel 
home. — ^Boberts v. Jackson (1817), 2 Stark. 225 ; 
171 E. B. 628, N. P. 

1996. Voyage not commenced.] — A ship 

broker who has procured a bargain for the hire of 
a vessel is, by the usage in the City of London, 
entitled to receive from the owner a certain com- 
mission on the amount of freight, if the contract 
is perfected, but not otherwise ; — Held : where a 
broker had negotiated the hire of a vessel, & a 
memorandum for a charter was signed by the 
parties, but the bargain afterwards went off, & the 
ship was not employed, the broker could not 
maintain an action against the shipowner to 
recover the commission or a compensation for his 
work & labour. — ^Bead v. Bann (1830), 10 B. & C. 
488 ; L. & Welsh. 121 ; 8 L. J. O. S. K. B. 144 ; 
109 E. B. 613. 

1997. Contract broken off by owner.] — 

Semble : by the usage of trade a ship broker is not 
entitled to charge a shipowner for his trouble in 
procuring a charterer for the ship, where the con- 
tract is not completed, though it be broken off 
by the owner. — Broad v, Thomas (1830), 7 Bing. 
99 ; 4 Moo. & P. 732 ; 9 L. J. O. 8. C. P. 32 ; 131 
B. B. 38 ; previous proceedings, 4 C. & P. 338, N. P. 

1998. Default of broker.] — Where a 

broker is employed by a shipowner to procure 
a charteinarty, if the negotiation goes off on 
account of any fault in the broker, he is not entitled 
to recover^ anything in the shape of remuneration, ! 
nor is he, in such case, entitled to recover for any | 


expenses which he may have been put to, unless 
such expenses are unusual, & have been incurred 
in consequence of the shipowners having urged him 
to extraordinary expedition in the matter, & 
semble, where the negotiation is not carried into 
I effect, but there is no fault in the broker, he is 
not entitled to atiything, unless the charterparty 
is actually signed. — Dalton v. Irvin (1881)), 4 
0. P. 289 ; 172 E. B. 708, N. P. 

1999. Where no freight earned.] — The 

actual earning of freight under a charterparty, 
is not a condition precedent to the right of the ship- 
broker to his commission for procuring the execu- 
tion of the charter. A., a shipbroker, procumd 
.a charterparty to be made between B., a ship- 
owner, & 0., under which the owner contracted 
to bring home a cargo of guano, & the merchant 
agreed to pay freight at the rate of £4 15s. per ton, 
to be reduced to £4 12s. 6d. if the ship did not 
arrive off CJork or Falmouth on or before a given 
day. There was no express engagement on the 
part of O. to ship a cargo : — Held : A. was entitled 
to recover from B., upon a quantum meruit, for 
his work & labour in procuring the charter to be 
executed, without showing the arrival of the 
vessel on or before the day mentioned, & notwith- 
standing only a very small quantity of gimno 
had been shipped, & a small amount of freight 
actually earned. — Hill v. Kitching (1846), 3 
O. B. 299 ; 16 L. J. 0. P. 251 ; 7 L. T. O. 8. 257 ; 
136 E. B. 120. 

2000. Unsuccessful attempt to procure 

charter.] — ^A ship broker is ohly entitled to com- 
mission upon a charterparty, where he has sub- 
stantially procured the charter ; & he cannot 
recover commission as upon a quantum meruit for 
his endeavours to procure the charter. — Cousbns 
V. Mitchbson (1863), 1 New Bep. 240 ; previous 
proceedings (1862), 3 F. & F. 236, N. P. 

2001. Sale of ship to charterers — Where 

terms e^^ressed In commission note.] — Pltfs., who 
were shipbrokers, negotiated on behalf of defts., 
the owners of a steamship, a charterparty of the 
steamship which was to be in force from Oct. 1920, 
for five years, & which contained a clause pro- 
viding that the charterers should have the option 
of purchasing the steamship at any time between 
the signing of the charter & the completion of the 
charter period for £126,000. On the day when the 
charterparty was signed defts. signed & gave to 
pltfs. a commission note in these terms: “We 
hereby agree to pay you ... 6 per cent, brokerage 
on hire. . . . I^ould the option of purchase con- 
tained in the charter be availed of, the brokerage 
on purchase to be 3J per cent. . . The 
charterparty was acted upon until June, 1921, 
when defts. sold the steamship to the charterers 
for £65,000. Pltfs. brought an action against 
defts., claiming (inter alia) 3jt per cent, commission 
on £65,000, the price paid by the charterers for the 
steamship ; &, in the alternative, a quantum 

meruit for their alleged services in effecting the 
same ; — Held : (1 ) the former of these claims failed, 
the option of purchase mentioned in |he com- 
mission note never having been exercised, & the 
sale effected being a sale at a different price from 
that upon which idone the brokerage of 3i per cent, 
was to become payable ; (2) the mtter claim also 
failed inasmuch as, the parties having reduced 
their bargain into writing in the commission note, 
there was no scope for the operation of the prim 
ciple of quantum meruit. — ^Hdward Houlder & 
Partners, Ltd. v. Manx Isles 8.8. Co., [1923] 
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1 K. B. 110 ; 02 L. J. K. B. 238 ; 128 L. T. 847 ; 
38T.L. B. 767; 66 Sol. Jo. 682 ; 16Asp. M. L.G. 
95 ; 28 Com. Oas. 15. 

2002. Right to whole commission — Charter not 
used by owner — Contract to pay Implied from 
charterparty.] — Smith v. Boutcher (1845), 4 
L. T. O. S. 398 ; previotia proceedings (1844), 
1 Oar. &; Kir. 573, N. P. 

2008. Charterpartles not fulfilled by char- 
terers.] — Orozier V. Hutchinson (1849), 18 

L. J. Ex. 316; 5 L. T. 774. 

AnnoUxtUm : — Mentd. Howe v. Pike (1849), 4 Exch. 495. 

2004. Loss of ship.] — L a. Bonne Mere, 

Prowse V. WiLLiA3fS (1854), 5 L. T. 774. 

2005. Cancellation of charterparty — Con- 

struction of contract.] — Pltf., acting as broker for 
defts., obtained a time charterparty for their ship 
upon terms of being paid a commission on all hire 
earned. During the currency of the charter- 
party litigation arose between defts. & the 
charterers as to the fitness of the ship for the pur- 
pose for which she was chartered, which resulted 
in the cancellation of the charterparty, there being 
no wilful act or default on the part of defts. in 
bringing about this result : — Held: upon the true 
construction if the contract, the intention of the 
parties was that pltf. should not be entitled to 
commission if the earning of hire was prevented 
by reason of causes such as had in fact put an end 
to the charterparty. — ^White v. Turnbull, Martin 
& Co. (1898), 78 L. T. 726 ; 14 T. L. R. 401 ; 8 
Asp. M. L. 0. 406 ; 3 Com. Cas. 183, 0. A. 
Annotation : — Apprvd. French v. Loeston Shipping Co., 

[1922] 1 A. C. 461. 

2006. Sale of ship to charterers.] — 

Shipbrokers employed to effect a charter of a 
steamship procured a charter for eighteen months, 
but after four months of the charter had run the 
owner sold the vessel to the charterers & the 
charterparty was cancelled. The charterparty 
provided for payment of a commission of per 
cent, on the hire paid & earned under the said 
charterparty & on any continuation thereof. 

In an action by the brokers to recover com- 
mission for the remainder of the charter period ; — 
Held : it was not an implied term of the contract 
that the shipowners should not agree to put an 
end to the charterparty by the sale of the ship to 
the charterers, & the action failed. — French (L.) 
& Co. V. Lebston Shipping Co., [1922] 1 A. O. 
451 ; 91 L. J. K. B. 655 ; 127 L. T. 169 ; 38 
T. L. R. 459; 15 Asp. M. L. 0. 544 ; 27 Com. Cas. 
257, H. L. 

Annotation: — Apld. Howard Hoiilder & Partners v. Manx 
Isles S.S. Co., [1923] 1 K. B. 110. 

2007. Right to recover on commission note — 
Sale at different price.] — ^Howard Houlder & 
Partners, Ltd. v. Manx Isies S.S. Co., No. 2001, 
ante. 

-iii. Several Brokers Negotiating, 

See, generally. Agency, Vol. I., pp. 493-502, 
605, 606, Nos. 1693-1721, 1742-1746. 

2008. One broker procurln^argo — Other paying 
charges for clearing ship.] — ^where two brokers are 
referred to in advertisements by a shipowner, & 
one procures the cargo & receives the freight, & 
the other pays the charges for clearing out the ship, 
etc., the latter must share the commission, etc., 
with the former, & cannot, by the usage of trade, 
maintain an action against the shipowner. — Halt. 
V. Benson (1836), 7 0. & P. 711, N. P. 

2009. Right of broker effecting Introduction.] — 
CTMM V, Roxby (1838), 6 L. T. 696. 

2010. .] — The usage is, that when a broker 

has introduced the captain of a ship & a merchant 


together, & they by his means enter into some 
negotiation as to the intended voyage, the broker 
is entitled to commission if a charterparty be 
effected between them for that voyage, even though 
they may employ another broker to prepare the 
charterparty, or may write the charterparty them- 
selves. 

If a broker be authorised by both parties, & 
acting as the agent of each, communicates to the 
merchant what the shipowner charges, & also 
communicates to the shipowner what the merchant 
will give, & he names the ship & the parties so as 
to identify the transaction, &; a cha^rparty be 
ultimately effected for that voyage, this broker is 
entitled to his commission ; but if he does not 
mention the names so as to identify the transaction, 
he does not get his commission to the exclusion of 
another broker, who afterwards introduces the 
parties personally to each other. 

A., a broker, introduced a merchant & a ship- 
owner together to treat for a charterparty ; they 
finally m^e the charterparty through B., another 
broker. In an action, by A. for his commission, 
the particulars of demand were ** for commission 
due to pltf. for procuring a charter for a vessel 
called the W.,ctc. ” : — HM: sufficient. — ^Burnett 

V. Bough (1840), 9 C. & P. 620 ; 5 L. T. 695, N. P. 
Annotation BeM. Gibson r. Crick (1862), 6 L. T. 392. 

2011. Usage — ^Effect of written i^jeement 

— ^Renewal of charter.] — Pltf., a steamship broker, 
introduced deft., a steamship broker, to certain 
shipowners for the purpose of engaging charters 
for them, & an agreement was come to between the 
parties. Deft, did engage charters & obtained 
nis commission for it. Pltf. claimed, as intro- 
ducing broker, 1 per cent, commission thereon from 
deft, not only as according to custom, but as the 
terms of the bargain between them, those charters 
being renewed for the same ships & renewed com- 
mission paid to defts. Pltf. also claimed, under 
such custom, his renewal commission : — Held : 
evidence of such a custom, & of the agreement, 
was admissible. — ^A llan v, Sundius (1862), 1 
H. & C. 123 ; 31 L. J. Ex. 307 ; 6 L. T. 359 ; 10 

W. R. 648 ; 1 Mar. L. 0. 222 ; 158 E. R. 827. 

2012. .] — Where pltf., a shipbroker, 

introduced deft., the shipowner, to a person who 
introduced another broker, & also a merchant, at 
whose suggestion, for his own interest, another 
merchant chartered the ship through the second 
broker : — Held : pltf., the llrst broker, was not 
entitled to commission, & a witness could not be 
asked as to the effect of a supposed custom in such 
a case to pay the broker originally employed, the 
result being too remote, so that a custom would not 
be legal or reasonable. — G ibson r. Crick (1862), 
1 H. & C. 142 ; 2 F. & F. 766 ; 31 L. J. Ex. 304 ; 
6L. T. 392; 10 W. R. 525 ; 168 E. R. 835. 

2013. .] — CousKNS V, Mitchbson, No. 2000, 

ante. 

2014. Question for Jury.]— Pltf., a ship- 

broker, intixiduced one of defts. to another broker, 
B. B. was also a merchant & shipowner, & 
through B. defts. were introduced to a third ship- 
broker, 0., & through C. defts.’ ship was chartered 
by S. & CO. Pltf. sued defts. for commission in 
respect of that charter ; the question being left 
to the jury, the found a verdict for pltf. : — 
Held : upon the point reserved at the trial, whether 
there was any evidence which the judge should have 
submitted to the jury on the question of commis- 
sion, it was a question upon the evidence imder the 
circumstances for the jury to decide, & the judge 
at the trial being not dissatisfied with the verdict, 
the ct. refused to set it aside. — Kynaston v. 
Nicholson (1863), 8 L. T. 671 ; 1 Mar. L. 0. 350. 
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Sect, 2. — Charterparties : Sttb-8ecL 20, A, (a) m., 
(6), B , ; mtbsecU 21, ui. <fe B.] 

2015. Broker employed!^ broker — ^Admissibility 
ot evidenoe of oustom.l — where A, employs B., a 
broker, to procure a charter for a ship, & B. em- 
ploys 0.,' another broker, senible, evidence of a 
custom of trade is admissible, to show which of the 
brokers is entitled to be paid the commission by 
A. — Smith v. Boutcjher (1844), 1 Car. & Kir. 573, 
N. P. ; subsequent proceedings (1845), 4 L. T. O. S. 
398. 

2016. Right of broker actually procuring charter.] 

— Where two brokers are concerned in procuring 
a charterpi^y although one of them may have 
had something to do in procuring the charter, still 
the broker actually procuring such charter is the 
party entitled to the commission. — ^A itken v. 
Faith (1844), 1 Car. & Kir. 575, N. P. 

2017. .] — CousENS V. Mitcheson, No. 2000, 

anie. 

2018. Agreement between brokers — ^To share 
commission — Vi^dlty.] — B., a shipbroker in Liver- 
pool, & C., a shipbroker in London, entered into a 
contract to “ exclusively correspond ** with each 
other m the ports of Liverpool & London respec- 
tively in the matter of freighting vessels with iron 
for the American market, denoting by the term 
“ exclusive correspondence that each party 
should have a reciprocal right of refusal of all 
ships to be engaged by eitlier of them. The com- 
missions received were to be divided in equal 
moieties between them. In Feb. 1851, B. & C. 
appointed D. their agent at Havre for chartering 
American ships in that port to caiTy cargoes of 
iron from South Wales to America. This agree- 
ment WM to continue in force till Jan. 1, 1852, D. 
to receive haU the usual commission, the other 
half to be divided between B. C. This business 
was carried on till 1855, when the question arose 
as to the terms upon which it was carried on aiter 
Jw. 1852, B, contending that the old agreement 
still continued, in which case he was entitled to a 
moiety of the net commission ; C. insisting that 
the agreement was at an end, & that the usual 
mode must be adopted, & each receive the com- 
mission according to the number of ships he had 
influenced. B. also claimed, under an agreement 
dated Jan. 1852, half the net amount of commis- 
sions on all vessels chartered by C. to the United 
States from London or any other port in England ; 
— Held : the agreement entered into had been 
continued to be acted on by both parties, & B. was 
entitled te half the net amount of all commissions 
earned since Jan. 1, 1852. — ^Pearce v, Lindsay 
(1860), 1 L. T. 456, L. JJ. 

(6) Other Commissions, 

2019. Right of charterer’s agent — ^Admissibility 
of evidence of usage.] — P hillipps v, Briard, No. 
4383, post. 

2020. Commission on outwards freight.] — 

Cross v. Pagliano, No. 1705, ante. 

2021. Right of charterers — When ship lost.] — 

A charterjparty provided that a ship now at 
P^adelphia & chartered for Japan should, after 
discharging at Japan, proceed to British Columbia, 

& there load a cargo for London. The charter* 
party contained the following clause ; — “ A com- 
mission of 3J per cent, shall be paid to charterers 
. . . on amount of this charterparty on the com- 
pl^ion ^ the loading, or should the vessel be 
lost. The ship was lost on the voyage from 


Philadelphia to Japan: — Held: the charterers 
were entitled to the commission payable to them 
under the charterparty. — ^W ard & Co., Ltd. v. 
Weir &; Co. (1899), 4 Com. Cas. 216. 

2022. Commission on demurrage.] — By a 

charterparty a ship was to load a cargo & proceed 
to a named port & there deliver her cargo on being 
paid freight. The. cargo was to be received at the 
port of discharge at a certain rate, in default of which 
demurrage was to be paid at a certain sum per day. 
The charterparty contained the following clause : 
“ A commission of 2i per cent, is due on shipment 
of cargo to the charterers, vessel lost or not lost, 
whose agents at port of loading are to attend to 
ship’s business on customary terms ” : — Held : the 
charterers were not entitled to commission on 
demurrage at the port of discharge payable by the 
charterers to the shipowners. — Moor Line, Ltd. 
V. Dreyfus (Louis) Co., [1918] 1 K. B. 89 ; 87 
L. J. K. B. 126 ; 118 L. T. 87 ; 14 Asp. M. L. C. 
185, C. A. 

B. Recovery of Commission. 

2023. Who may recover — Charterers — As trustees 
for consignee.] — Pltfs. chartered a vessel of defts. 
to carry a cargo from Liverpool to Calcutta. The 
charterparty contained a clause that the vessel 
was to be consigned to E. & co., merchants at 
Calcutta, on the usual terms. One of those terms 
was, that E. & co. might procure the homewaid 
freight at 5 per cent, commission. Defts. con- 
sigfned the vessel to E. & co. but contracted with 
another party for the homeward freight. Pltfs., 

I having agreed with E. & co. for a share in the com- 
I mission, brought an action against defts. for their 
breach of contract, but failed to prove in what 
proportion the commission was to bo divided : — 
Held : as the clause was inserted for the benefit of 
E. & CO., pltfs. were entitled to recover as trustees 
on their behalf, notwithstanding they failed to 
show their interest in the commission. — Robert- 
son V. Wait (1853), 8 Bxch. 299 ; 22 L. J. Ex. 
209 ; 1 W. R. 132 ; 155 B. R. 1360. 

Annotatuma : — FoUd. Les Aflr6tour8 R6unl8 Soc. Anon. v. 
Walford (London), [I91D] A. C. 801. Refd. Phillipps 
V. Briard (1856), 1 H. & N. 21 ; Wright r. Chappell (1869). 
20 L. T. 369; The Nuova RalTaelina (1871), L. R. 3 
A. & E. 483 ; The Wilhelm Schmidt (1871), 25 L. T. 
34 ; West v. Houghton (1879), 4 C. P. D. 197. 

2024-. As trustees for brokers.] — Les 

Appr^teurs R6unis Sociflrr^ Anonyme v. Leo- 
pold Walford (London), Ltd., No. 1985, anie. 

2025. Consignment free of commission ” — 
Right of shipowner to recover from charterers — 
Commission paid to brokers for clearing cargo.]— 
An action maintained by shipowner against 
charterers, who had agreed that the ship shall be 
consigned to their agents free of commission, & 
the cargo cleared free of expense to the shipowner. 
The ship having been addressed to the consignee, 
who was not in a position to clear the ship, & the 
captain having been led by the charterers to have 
recourse to brokers, who cleared the ship, & 
charged commission for so doing, which the captain 
on behalf of pltf. had paid. — Russell v. Griffith 
(1860), 2 F. &P. 118, N.P. ^ 


Sub-sect. 21. — Charterparties by Demise. 
A. In Oeneral. 

2026. What amounts to — ^Locatio navis — Demise 
of ship with furniture ^ apparel.] — (1) Where for 
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a lump sum a vessel is chartered in a fit state for 
mercantile adventure, i.c., where there is a locatio 
navis ei operarum magisiriy & the vessel is put up 
by the charterer as a general ship, although the 
contract on the bills of lading is with the charterer, 
the owner is liable to a shipper in respect of a 
conversion of his goods by the master, especially 
if it appears that the owner has given instructions 
to the master in reference to the goods. 

(2) Where a mate’s receipt for goods shipped has 
been given, a bill of lading issued without the 
shipper’s knowledge will not, even in the hands of a 
bond fide indorsee for value, give any title to the 
goods as against the shipper, who has retained the 
mate’s receipt ; & the right of the shipper to insist 
on his title is not affected by a delay in applying 
for a bill of lading in exchange for the mate’s 
receipt. 

(3) The ship had been chartered by him to 
Von Nolten & co. . . . for a lump sum. The 
master k, crew were employed & paid by the owner, 
& this certainly cannot be considered locatio 
navis a demise of the ship itself with its furniture k 
apparel, it amounts to locatio navis et operarum 
rnagistri et nauticoruiny a demise of the ship in a 
state lit for mercantile adventure which is to be 
distinguished from locatio o peris vehendarum mer- 
cium., a contract for the carriage of the merchant’s 
goods in the owner’s ship k by his servants, where 
the owner has all the resi)onsibility of a carrier of 
the goods (Loud Campbell, C.J.). — Schuster v. 
McKellar (1857), 7 E. & B. 704 ; 20 L. J. Q. B. 
281 ; 29 L. T. O. 8. 225 ; 3 Jm*. N. 8. 1320 ; 5 
W. B. 056 ; 119 E. R. 1407. 

Annotaiujns : — Ah to {!) Coiud. The St. Cloud (1863), Brown. 

& Luah. 4. Reid. Dalyell v. Tyrcr (1858), K. 11. Sc E. 

899 ; Sandcmaii u. Sciur (1866), L. 11. 2 g. 11. 86 ; Wag- 

Htall V, Anderson (1879), 4 C. P. IJ. 283 ; llaiimvoll 

JManufactur Von Schcil)lor r. Cllchrist Sc Furness, (1891 J 

2 Q. B. 310. As to (2) Difltd. Ilathosing v. Laing, liUlngr 

V. Zeden (1873), L. U. 17 Ecj. 92. Gnierally, Re!d. Oinoa 

Coal Sc Iron Co. v. Huntley (1877), 2 C. P. D. 401. 

2027. Locatio navis et operarum magistri 

et nauticorum — Demise of ship in lit state for 
mercantile adventure.] — Schuster v, McKeli..ab, 
No. 2026, ante, 

2028. Dependent on construction of charter- 

party.] — SANDEMAN V. SCURH, No. 2038, post. 

2029. Hire of services of ship, master k 

crew.] — By a time charterpai’ty the use of a ship 
k her master k crew were placed at the disposal 
of the charterers for twelve months from a certain 
date. The charterers agreed to pay hire monthly 
in advance commencing on the day of the vessel’s 
“ delivery as aforesaid ” k continuing until “ her 
redelivery ” at a port in West Italy or the United 
Kingdom at the charterers’ option. Failing 
punctual k regular payment of the hire the owner 
had liberty to withdraw the vessel from the service 
of the charterers without prejudice to any claim 
he might otherwise have against them. 

On Jan. 10, 1917, a month’s hire fell due k was 
not paid. On the following day, while the ship 
was on her way to Barry under the charterers’ 
orders, the owner wrote to the charterers with- 
drawing her from their serivee. The ship arrived 
at Barry on Jan. 23. 

In an action by the charterers against the owner 
for a declaration that the charterparty was still 
subsisting, the owner counterclaimed for hire of 
the ship from Jan. 11 to Jan. 23 when, as he con- 
tended, the ship waJf first redelivered to him : — 
Held : (1) the charterparty not being a demise of 
the ship but a contract for the hire of services, 
the word “ redelivery ” could not be construed 


literally ; (2) the ship was redelivered when the 
owner was enabled to resume control of her ; 
(3) the owner by withdrawing the ship from the 
service of the charterers on Jan. 11 had prevented 
any further action by them in the way of redeUver- 
ing her after that date ; (4) the owner admitting 
that he could only recover hire for that part of a 
month during which the ship was at the service of 
the charterers, he could not recover hire for the 
use of the ship after Jan. 11. — Italian State Rys. 
V. Mavrogordatos, [1919] 2 K. B. 306 ; 88 L. J. 
K. B. 1099 ; 121 L. T. 183 ; 14 Asp. M. L. 0. 
504, O. A. 

Annotation : — As to (4) Reid. Wye Shippingr Co. v. Chemin 

De Fer I*aria Orlcaus, [1922J 1 K. B. 617. 

2030 . Tug requisitioned by Admiralty — 

Master & crew servants of Crown.] — A tug was 
requisitioned by the Admlty. acting under the 
powers of the Royal Proclamation of Aug. 3, 1914, 
upon a gross basis of hire, i.e., the owners were to 
pay the w^ages of the officers k crew & all the 
running expenses of the steamer &; were to imder- 
take all risks except war risks ; k it was agreed 
that all salvage was to be for the owners’ benefit. 
Subsequently, with the consent or acquiescence 
of the owners, the basis of hire was changed from 
gross to net, k thereafter the master k crew became 
the servants of the Crown k the tug was employed 
at the sole risk k expense of the Admlty. The tug 
rendered salvage services to another vessel in 
respect of which a salvage award was made : — 
Held : (1) the change in the basis of hire imported 
a demise of the tug to the Admlty. ; (2) in the 
absence of any express stipulation to the contrary, 
the Admlty., k not the owners of the tug, were 
entitled to the salvage award. — Elliott Steam 
Tug Co. v. Admiralty Comrs., Page v. 
Admiralty Comrs., [1921] 1 A. C. 137 ; 89 L. J. 
K. B. 977 ; 123 L. T. 764; 64 Sol. Jo. 634 ; 15 
Asp. M. Ij. C. 81, H. L.; affg. S. C. sub nom. 
Admiralty Comrs. v. Page, [1919] 1 K. B. 299, 
C. A. ; [1918] 2 K. B. 447. 

Anrwtation : — As to (2) Rcfd. The Matti, [1918] P. 314. 

2031 . Distinguished from locatio operis vehen- 
darum mercium — Contract for carriage of 
merchants’ goods in owner’s ship.] — Schuster v. 
McKellar, No. 2026, ante. 

2032 . Distinguished from contract leaving ship 
in possession & control of owner.] — H erne Bay 
Steam Boat Co. v. Hutton, No. 1796, ante. 

2033 . .] — iTAiAAN State Rys. v. Mavro- 

oordatos, No. 2029, ante. 

Transfer of ownership.] — Sub-sect. 21, B., 
post. 


B. Transfer of Ownership to Charterers. 

2034. Whether ownership passes.l^— James v. 
Jones (1799), 3 Esp. 27 ; 170 E. B. 626, N. P. 
Annotations :-BM. Hutton r. bragrg (1816L 7 Taunt. 14 ; 

Sairlomau v. Sciur (1806), L. H. 2 Q. B. 86. 

2036. .] — Hutton v. Bragg, No. 4068, post. 

2036. .] — Where the owner of a ship 

appointed (>. to the command, k agreed that he 
should proceed to Calcutta k return to London, k 
that he might make intermediate voyages, paying 
a certain sum in consideration thereof ; k the 
owner further agreed to supply the ship with stores, 
in consideration of which G. agreed to t^e the 
command, k receive the ship into his service, for 
twelve months certain, or for such time as would 
be necessary to complete the voyage, paying at a 
certain rate per ton per month for the ship : — 
Held: although G. was further boimd by the 
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Shippino and Navioation, 


Sect, 2. — Charterpartiea : Sub^aect, 21, B,'] 

agreement to remit the freight bills to London as 
security, such bills were to be vested in trustees 
who were to receive the freight, hand over the 
surplus to him, ^ although the owner was to have 
an agent on board, who was to have the sole 
management of the stores, &; to have power to 
displace G. for breach of any covenant in the 
charterparty, & appoint another commander, G. 
was the owner of the vessel during the continuance 
of the charterparty, & was as such alone liable to 
persons who, knowing its provisions, had shipped 
goods on board the vessel for the homeward 
voyage. — Colvin v, Newberry & Benson (1832), 
1 01. & Pin. 283 ; 6 BU. N. S. 167 ; 6 E. B. 023, 
H. L. ; affg. S. O. «u6 nora. Newberry v. Colvin 
(1830), 7 Bing. 190, Ex. Ch. 

Con^ Campion v. Colvin (1836), 3 Bizw. 
N. C. 17. DiSBrailkiaon v. Middleton (1857), 2 C. B. 
N. S. 134. Gonsd. Sandeman v. Sonrr (1866), L. H. 2 
Q. B. 86 ; WagBtafl v. Anderson (1880), 6 C. P. D. 171 ; 
Herman v. Koyal Exohange Sbipplns Co. & Patton (1884), 
Cab. & £1. 413 ; Baumwcdl Maniifactur von Carl Soheiblor 
V, Furness, [1893] A. C. 8. Distd. Manchester l^rust e. 
Furness, [1895] 2 Q. B. 639. Oomd. Weir e. Union S.S. 
Co.. [1900] 1 Q. B. 28. Distd. Turner v. Haji Qoolam 
Mahomed Asam, [19041 A. C. 826. Consd. Associated 
Portland Cement Manufacturers (1910), Ltd. v. Ashton, 
[1915] 2 K. B. 1. ]^fd. Marquand v. Banner (1856), 
6 £. & B. 232 : Schuster v. McKeUar (1857), 7 E. & B. 
704 ; Brlchseu e. Barkworth U858), 6 Jur. N. S. 517 ; 
Foster v. Colby (1868), 28 L. J. Ex. 81 ; The St. Cloud 
(186^, Brown. & Lush. 4 ; Sir John Jackson, Ltd. e. 
S.S. Blanche, [1908] A. C. 126. Menid. Marshall v, York, 
Newcastle Sc Berwick lly. (1851),. 16 Jur. 124. 

2037. .] — Belcher v. Capper, No. 2046, 

past. 

2088. .1 — A ship was chartered for a voyage 

from Oporto to the United Kingdom to load from 
the factors of the affreighter a full cargo of wine 
or other merchandise at 18«, per ton ; the captain 
to sign bills of lading at any rate of freight without 
prejudice to the chaHer : the ship to be addressed 
to charter’s agents at Oporto on usual terms. The 
ship was accordingly consigned to the charterer’s 
agents at Oporto, & was put up by them as a 
genereJ ship, without any intimation that she was 
under chaHer ; pltf . shipped some casks of wine, 
& received bills of lading in the common form 
signed by the inaster. The wine was stowed by a 
stevedore appointed by the charterer’s agents & 
paid by them, the money being ultimately repaid 
them by the master. The wine having leaked Lrom 
improper stowage: — Held: (1) as the charter 
did not amount to a demise of the ship, & the 
owners remained in possession by their servants, 
the master & crew, the shipper was entitled to 
look to the owners as responsible for the safe 
carriage of the wine : inasmuch as he had delivered 
it to be carried in the ship in ignorance that she 
was chartered, & had dealt with the master, 
who was still the owner’s master, as clothed with 
the ordinary authority of a master to receive 
goods & give bills of lading by which his owners 
would be bound ; (2) the employment of the 

stevedore made no difference, at all events as 
regarded the shaper, as he was no party to the 
employment, & bm a right to look to the owners 
for the safe stowage of the goods, as part of the 
carrier’s duty, in the absence of any special 
agreement ; qu. : whether the charterer also would 
not have been liable to the shipper on the bills of 
lading signed by the master in furtherance of the 
charterparty. 

In construing a charterparty with reference to 
the liability of the owners of the chartered ship, 
it is necessary to look to the charterparty to see 
whether it operates as a demise of the ship itself, 
to which the services of the master So crew may or 
may not be superadded, or whether all that the 


charterer acquires by the terms of the instrument 
is the right to have his goods conveyed by the 
particular vessel, as subsidiary thereto, to have 
the use of the vessel So tha services of the master 
So crew. In the first case, the charterer becomes 
for the time the owner of the vessel, the master So 
crew become to all intents So purposes his servants. 
So through them the possession of the ship is in 
him. In the second, notwithstanding the tern* 
porary right of the charterer to have his goods 
loaded So conveyed in the vessel, the ownership 
remains ih the original owner, So through the 
master So the crew, who continue to be their 
servants, the possession of the ship also (Cock- 
burn, O.J.). — Sandeman v. Scurr (1860), L. R. 
2 Q. B. 86 ; 8 B; & S. 60 ; 36 L. J. Q. B. 68 ; 16 
L. T. 608 ; 16 W. B. 277 ; 2 Mar. L. 0. 446. 
Jnnotations : — As to (1) Apld. The Figlia Magglore (1868), 
L. K. 2 A. & £. 106. Oonsd. The Patria (1871), L. K. 3 
A. & E. 436 : BaumwoU Manufaotur von Carl Soheibler 
V. Furness, [1893] A. O. 8. Bsfd. Moiklerold v. West 
[1876), 34 L. T. 353 ; Hayn. Homan t?. CuUtford (1879), 
27 W. 11. 641. 


2039. Liability of owner — Debts Incurred 

by charterer — Goods supplied.] — The registered 
owner of a ship, liaving chartei*ed her to the then 
captain at a rent for a certain number of voyages, 
is not liable for stores furnished to the ship by order 
of the charterer during the charterparty. 

To say that the registered owner who divests 
himself by the charterparty of all control So pos- 
session of the vessel for the time being in favour 
of another, who has the use So benefit of it, is still 
liable for stores furnished to the vedsel by the order 
of the captain during the time, would be pushing 
the effect of those Acts (the register Acts] much 
too far (Lord Bixbnborouqh, O.J.). — Frazer v. 
Marsh (1811), 13 East, 238 ; 2 Camp. 617 ; 104 
E. R. 362. 

Annotations: — Apld. Hoove v. Davis (1834), 1 Ad. & El. 
312. Distd. VroBt V. OUvor (1853), 2 K. & B. 301 ; Steel 
V. Lestor (1877), 3 C. P. D. 121. Apld. BaumwoU Manu- 
factur von Carl Scheibler v. Furness, [1893] A. C. 8. 
Befd. M*lver v. Humble (1812), 16 East, 169 ; Hutton v, 
Bragg (1816), 7 Taunt. 14 ; Helmo v. Smith (1831), 9 
L. J. O. S. C. P. 206 ; Sandeman v. Scurr (1866), L. H. 
2 Q. B. 86 ; Sir John Jackson, Ltd. v. S.S. Blanoho, 
[1908] A. C. 126 ; Assooiated Portland Cement Manu- 
facturers (1910), Ltd. V, Ashton, [1915] 2 K. B. 1. 


2040* Repairs to ship.] — A 

steam vessel was let by charterparty for twelve 
months, the re^stered owners engaging to keep the 
ei^ine in repairs, but the charterer binding him- 
self to do all other repairs, to pay all wages So 
charges of navigating, etc.. So to indemnify the 
owners against all debts, costs, damages, expenses, 
etc., incurred in respect of the charterp^y So 
employment of the vessel. The owners were to 
appoint the engineers. The charterer who acted 
as captain had repairs done to the vessel by persons 
unacquainted with the above contract : — Held : 
no action lay, in respect of those repairs against 
the registered owners. — Reeve v, Davis (1834), 
1 Ad. So El. 312 ; 8 Nev. So M. K. B. 873 ; 110 
B. R. 1224. 


Annotations ^: — Gonsd. Froat v. Oliver (1853), 2 E. 
301. Retd. Meikloreld v. West (1876), 34 L. T. 353. 


2041. Allotment note drawn by master 

on oharterer-~Dwner enuring Sc paying crew.]— 

By Merchant Shipping Act, 1864 (c. 104), b. 169, 
the wife of any seaman in whose favour an allot** 
ment note of part of his wi^s is made, may re- 
cover by summary procedure the sum allotted, 
with costs, from the owner or any agent who has 
authorised the drawing of the note. Applt. was 
the registered owner of the ship Sydney HaU, So 
entered into a charte^arty with H., by which he 
demised the ship to him for a stipulated period, So 
parted with all control over it* took possession 
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of the shipt appointed a master who engaged 
resp.’s husoand as one of the crew & gave her an 
allotment note, allotting & requiring the charterer 
to pay her £6 monthly out of her husband’s wages. 
H. having become insolvent : — Held : the sect, 
did not, imder the circumstances make applt. as 
registered owner liable to pay the arrears due under 
the note. — ^M biklebbid v. West (1870), 1 Q. B. D. 
428 ; 64 L. J. M. 0. 91 ; 34 L. T. 363 ; 40 J. P. 
708 ; 24 W. B. 703 ; 3 Asp. M. L. 0. 129, D. C. 
AnnoUdiam: — Consd.. Hughes u. Sutherland (1881), 7 

g . B. D. 160. Ee!d. Dlttmar v. Ship V 593 (1908), 78 
. J. K, B. 523 : Sir John Jackson, Ltd. v, S.S. Blanche, 
[1008] A. C. 126. 

2042. Credit pledged by master.] — 

The owner of a ship, registered as such & as the 
managing owner under Merchant Shipping Act, 
1876 (c. 80), who has parted with the possession 
&, control of the ship under a charterparty to the 
charterer, is not liable for the loss of goods shipped 
under bills of lading signed by the captain who 
is the servant of the charterer & not of the owner 
& who has no authority from the owner to pledge 
his credit, although the shipper of the goods has 
no notice of those facts. 

The owner of a ship, registered as such &; also 
registered as the managing owner under the Mer* 
cli^t Shipping Act, 1876 (c. 80), let her by charter- 
party for a term of four months. The chc^rterparty 
rovided that the captain, officers & crew should 
e paid by the charterer, that the captain should 
be under the orders of the charterer as regards 
employment, agency or other arrangements ; that 
the charterer should indemnify the owner from all 
liabilities arising from the captain signing bills 
of lading ; &> that the owner should maintain the 
ship in a thoroughly efficient state in hull & 
machinery for the service & should pay for the 
insurance on the ship. 

The charterer took possession of the ship & 
appointed the captain, officers & crew, except the 
chief engineer who was appointed by the owner 
in exercise of the option given him by the charter- 
party. The charterer sent the ship to New Orleans, 
where goods were shipped under bills of lading, 
some of which were signed by the captain & some 
by the agents of the chfiul^erer. Neither the 
captain nor the charterer’s agents had any 
authority in fact from the owner to pledge his 
credit. The bills of lading contained no reference 
to the charterparty & the shippers had no notice 
of its terms. The goods having been lost at sea 
during the currency of the charter, owing, as 
was alleged, to the unseaworthiness of the ship, 
the shippers sued the owner for the loss ; — Held : 
the captain not being the servant or agent of the 
owner & having no authority to pledge his credit 
the owner was not liable. — B aumwoll Manu- 
FACTUR Von Carl Sgheiblbr v. Furness, [1893] 
A. 0. 8 ; 62 L. J. Q. B. 201 68 L. T. 1 ; 9 T. L. B. 

71 ; 7 Asp. M. L. 0. 263 ; sub nom. Schbiblbr v. 
Furness, 1 B. 69, H. L. ; affg. S. 0. stfb nom, 
Baumvoll Manufactur Von Schbiblbr v, 
Gilohrbst & Co., [1892] 1 Q. B. 263, 0. A. 
Annotations: — Diftd. Manchester Trust v, Furness, [1895] 
2 Q. B. 539 ; Associated Portland Cement Manufacturers 
(1910). Ltd. V. Ashton. [1915] 2 K. B. 1. Befd. Barra- 
olough V. Brown (1896), 65 L. J. Q. B. 333 ; Rowland & 
Marwood's S.S. Co. t>. Nilson (1897), 13 T. L. R. 469 ; 
Sir John Jackson, Ltd. v. S.S. Blanche, [1908] A. C. 126 ; 
Kish V. Taylor, [1912] A. O. 604. 

2048. Negligence o! master & crew.] — 

Pltfs. hired from defts. a vessel under a charter- 
partv, by which the vessel was let to pltfs. for a 
specmed time, & they were to have the whole 
reach of her holds except what was reserved to the 
owner for the crew ; the crew were to assist in 
loading ^ discharging, & the captain was to sign 


bills of lading & to furnish to the charterers a copy 
of the log. Deft, engaged & paid the master & 
crew. Whilst^he vessel was upon a voyage under 
the charterparty, with a cargo on board belonging 
to pltfs., she & her cargo were lost by the negligence 
of the master & crew : — Held : the master & crew 
were the servants of deft, for the purpose of 
navigating the vessel, & he was liable to com- 

S snsate pltfs. for the loss sustained by them. — 
MOA Coal & Iron Co. v. B[uNTLEy (1877), 2 
C. P. D. 464 ; 37 L. T. 184 ; 26 W. B. 676 ; 3 
Asp. M. L. C. 601, D. C. 

Annotations : — Apld. Weir r. Union S.S. Co.. [1900] A. C. 
525. Reid. Paterson Zochonls v. Elder Dempster, [1923] 
1 K. B. 420. 

2044. Liability for lighthouse dues, etc.] — 

Where deft, chartered his ship to the Commis- 
sioners of the Transport Service on behalf of the 
Crown, to be employed as a transport, & the ship 
in the course of such emplo^^ent made sever^ 
voyages from Deptford to foreign ports & back ; — 
Held : by the terms of the charterparty, coupled 
with the nature of the service, a temporary owner- 
ship passed to the Crown, so that deft, during the 
time of such service, was not to be considered as 
owner within the charters granted to the Trinity 
House, which impose lighthouse duties, & for 
buoyage &; beaconage, on the masters &; owners of 
ships. — Trinity House Master v. Clark (1816), 
4 M. & S. 288 ; 105 E. B. 841. 

Annotations: — Coiisd. Savillo v. Campion (1819), 2 B. & 
Aid. 503 ; Christie v. Lewis (1821), 2 Brod. Sc Bing. 410 ; 
Hamilton v. Stone (1822), 1 Dow. & Hy. K. B. 274 ; 
Weir V. Union S.S. Co., [1900] A. C. 525 ; The Sarpen, 

^ 1*. 306. Reid. Smlthett v. Blythe (1830), 1 B. 

609 ; Dean v. Hogg (1834), 3 L. J. C. P. 113 ; 
Hodgkinson v. Fernle (1857), 2 C. B. N. S. 415. 

2046. Effect of words of demise.] — Christie 

v. Lewis, No. 4098, post. 

2046. .] — In construing a charter- 

party, with the view of ascertaining whether the 
owner had relinquished possession of the ship 
to the charterer, or whether he has retained a 
right of lien upon the cargo, for the payment of 
the freight agreed on, the ct. will not rely implicitly 
upon particular expressions of demise, or otherwise, 
but win collect the intention of the parties fiom 
the whole scope of the instrument. 

By charterparty, the owner agreed to let, & 
the charterer to hire, a vessel for six months. The 
owner gave the charterer the power of appointing 
his own master, & required him to be responsible 
for his conduct The charterer appointed a 
master accordingly. The freight on the goods was 
to be paid, according to the bills of lading, to the 
said master, without any stipulation that it should 
be applied in payment of the price of the hire of 
the vessel. The charterer agreed to pay at the 
rate of 228. per ton per month, for so long as she 
should be employed by him, such payments to 
be made from month to month, leaving one 
month’s pay in abeyance, &> the balance in cash 
on her final discharge : — Held : possession was 
given up by the owner to the charterer ; the master 
was in possession of the cargo, as the agent of the 
charterer ; & no lion upon the cargo was intended 
to be reserved to the owner. — Belcher v. Capper 
(1842), 4 Man. & G. 602 ; 6 Scott, N. B. 267 ; 11 
L. J. C. P. 274 ; 134 E. B. 207. 

2047. Absence of words*] — By 

charterparty it was covenanted that the owner 
should receive on board, in London, all such goods 
as the freighter thought fit to load, & should 
proceed therewith to Madras, dc there, after 
delivering her outward cargo, receive from the 
freighter^ agents a homeward cargo, So deliver 
the same in London ; So that all the cabins but 
one, which was reserved for the use of the captain, 

A A 2 
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Sect 2. — Charierparties : Sub-sect 21, B,; sub-sect 
22, A. & B. (a)0 

shoxild be at the disposal of the freighter, who was 
to appoint a superc£U?go, to superintend the stowage 
of the goods. Freight to be paid at so much per 
ton on the register tonnage of the ship. The 
captain &; crew were employed &• paid by the 
owner : — Held : there being no express words of 
demise of the sliip itself in the charterparty, the 
freighter did not thereby become the owner for 
the voyage ; but the possession continued in the 
owner, & he, therefore, had a lien upon the cargo 
for his freight. — S aville v. Campion (1819), 2 
B. & Aid. 603 ; 106 E. H. 449. 

Annotations: — Consd. Christie v. Lewis (1821), 2 Bred. & 
Bin^r. ilO. Apld. Campion v, Colvin (1836), 3 Bing. 
N. C. 17. 

2048. Vessel hired for trip — Power to ex- 

clude person on board with permission of master.] — 

Defts. hired a steam vessel for the day to convey 
a party to Richmond & back to I^ondon. The 
vessel was na\ugated by the master, engineer, & 
crew of the owners, &; at their expense : — Held : 
defts. had not such an exclusive possession of the 
vessel as to entitle them forcibly to expel pltf., 
who had come on board, with the permission of 
the master, for the purpose of being conveyed to 
Richmond.-— Dean v. Hogg (1834), 10 Bing. 345 ; 
4 Moo. & S. 188 ; 3 L. J. C. P. 113 ; 131 E. K. 937. 
Annotations : — Befd. Fenton r. C^ty of Dublin Steam l*ackct 
Co. (1838), 8 Ad. & EL 835 ; The Great Eastern (1868), 
L. R. 2 A. & E. 88. Mentd. R. V. Shcrard (1863), 33 
L. J. M. C. 5 ; Roads v. Trunipington Overs ts (J870), 
L. R. 6 Q. B. 56. 

2049. Whole scope of Instrument con- 

sidered.] — B elcher v. Capper, No. 2046, ante, 

2050. — Limitation of liability of “ owner — 
1894 & 1896 Acts.] — The chaitcrer of a ship by 
demise who has control over her & navigates her 
by bis own master & crew is “ owner ” of the ship 
within 1894 Act, ss. 503 & 604, & entitled to the 
limitation of liability to damages confeired upon 
“ owners ” by those sects. — S ir John Jackson, 
Ltd. V. Blanche (Owners), The Hopper No. 66, 
[1908] A. C. 126 ; 98 L. T. 464 ; 24 T. L. R. 384 ; 
62 Sol. Jo. 334 ; 11 Asp. M. L. C. 37; sub worn. 
Thb Steam Hopper No. 66, 77 L. J. P. 84, H. L. ; 
revsg. S. C. sub nom. The Hopper No. 66, [1907] 
P. 254, C. A. 

Annotatif/n : — Reid. Mersey Docks & Harbour Board v. 
Hay, [1923] A. C. 345. 


Sub-sect. 22.— Time Charters. 

A. In General, 

2051. Allowance for extra men — ^Payable by 
charterer on discharge of ship — ^Loss before com- 
pletion of voyage — ^Loss equivalent to discharge.] — 

Havelock v. Gesodes, No. 1834, ante. 

2052.. Failure to deliver ship to charterer — 
Right to repudiate contract — Failure to deliver 
on specified day.] — ^Pltf. agreed to charter a ship 
for twelve months after the completion of her 
then present voyage. After the completion of 
the voyage & when pltf. was ready to lo^ the ship 
she was detained as unseaworthy ; & the repairs 
were not finished until more than two months 
after the completion of the voyage : — Held : 
pltf. was entitled to throw up the charterparty. — 
Tully V, Howling (1877), 2 Q. B. D. 182 ; 46 
L. J. Q. B. 388 ; 36 L. T. 163 ; 26 W. R. 290 ; 
3 Asp. M. L. C. 368, C. A. 

Annotations: — Consd. F. A. Tamplln, S.S. Co. v. Anglo- 


Mexlcan Petroleum Products Co., [10161 2 A, 0. 307. 

Mentd. Wilson v. Finch Hatton (1877), 2 Ex. D. 336. 

2063. Failure of charterer to take over 

on specified day.] — ^A steamship owner at Hastings, 
with the view of carrying on more effectually 

assenger traffic durixig the summer months 

etween that & other poi^s in the south of England 
entered into a charterparty with the owner of the 
steamship Victoria, then being fitted out on the 
Clyde. 

By the charterparty dated July 3, 1891, he 
agreed “ to* hire the steamship till Sept. 30, 1891, 
she being placed at the disposal of the chaiterers 
in the part of Greenock or Port Glasgow, in such 
bcrtlis as charterers may direct. Such orders to 
be given to owner’s agents before arrival of the 
steamer. No date was fixed for delivery of the 
vessel. The charterparty bore that the charterer 
should i)ay the hire at a certain rate per month 
“ commencing the day of delivery in good order 
& ready for sea in the Clyde, notice whereof to be 
given to charterers.” “ Payment of hire to be 
made in cash monthly, in advance, to owners in 
Glasgow, first month’s hire to be paid before the 
steamer leaves the Clyde. Charterer agrees to 
give a banker’s guarantee for the due payment 
of hire-money & in default of such payment or 
payments as herein specified, the owners or their 
agents shall have the faculty of withdrawing the 
steamer from the service of the chiU'tcrers.” On 
July 13, the charterer received a telegram, that 
vessel would be handed over at Glasgow on J uly 15, 
when banker’s guarantee & month’s hire must 
be forthcoming. Charterer, on .7 uly 15, sent a 
telegram, “Leave for (xlasgow to-night, am 
prepared to take Vicloria,** Chai*terer did not 
set out till the following night but sent no explana- 
tion of his delay. He reached Glasgow on the 
morning of .7 uly 17, & went to the vessel at 
11.30 a.m. There was no one on board to give 
delivery. He endeavoured to communicate with 
the deft.’s brokers, but failed to do so till 4.30 
p.m. when he was informed that the vessel had 
been let to another person about 12.30 p.m. 
of the same day. In answer to an action of 
damages for breach of contract in failing to deliver 
the vessel the owner pleaded that pursuer’s conduct 
prior to July 17 was such as to justify deft, in 
believing that he did not intend to fulfil the 
contract : — Held : deft, was not entitled to assume 
from pursuer’s conduct that he would not fulfil 
the contract. — CATtswELL v. CoLLARi), The Vic- 
toria, [1893] A. C. 635; 20 R. (Ct. of Sess.) 47; 
30 Sc, L. R. 939, H. L. 

2054. Loss of ship after expiry of charter — While 
In possession of charterer — Liability in absence of 
agreement.] — ^A vessel was lost through stress of 
weather, & without negligence : — Hdd : in the 
absence of express stipiilation, there was no lia- 
bility implied by law on the part of the person in 
possession for a loss so occasioned. — Smith v, 
Drummond (1883), Cab. & El. 160. 

2055. Form of charter — Series of ship at Intervals 
— Later ship delayed through detention of earUer 
one — Damages.] — Potter (John) & Co. v. 
Burrell & Son, No. 3181, post 

2066. Two voyages per month fort- 

nightly.] — The Melrose Abbey (1898), 14 T. L. R. 
202, D. C. 

2057. Salvage award to ship under time charter — 
Apportionment of award as between' charterers & 
stdpowners.] — A charterparty provided (clause 2) 
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that the shipowner should maintain the chartered 
vessel the Pocklington in a thoroughly efficient 
state for & during the service. Clause 6 provided 
that if any damage prevented the working of the 
vessel for more than twenty-four hours the hire 
should cease. By clause 13 the vessel had liberty 
to tow & assist vessels in distress, & to deviate for 
the purpose of saving life or property. By clause 
20 all derelicts & salvage were to be “ for owners* 
& charterers’ equal benefit.” The shipowners 
obtained an award in the Admlty. Ct. for a large 
sum for salvage services rendered by the Pockling- 
ton in towing another vessel in distress. Through 
performing those services the hull, engines, & 
towing gear of the Pocklington were strained & 
damaged, & she incurred expenses & losses attribut- 
able to the salvage services in respect of repairs, 
the costs of gear used in towage, loss of hire for 
several days whilst she was under repair, & other 
matters. In an action by the charterers against 
the shipowners to recover a moiety of the salvage 
earned by the Pocklington : — Held : defts. were 
entitled to deduct from the amount awarded by 
the Admlty. Ct. all such losses & expenses incurred 
by them, including loss of hire as were attributable 
to the salvage services, & the balance only ought 
to be divided between themselves & the pltfs. — 
Booker & Co. v. Pocklington S.S. Co., Ltd., 
ri899] 2 Q. B. 690 ; 69 L. J. Q. B. 10 ; 81 L. T. 
624 ; 16 T. L. B. 19 ; 9 Asp. M. L. C. 22 ; .5 Com. 
Cas. 15. 

2058 . Contracts contained In bills of lading — 
Made with shipowner not charterer — ^Master under 
direction & control of charterer.] — W eiiner v . 
Dene S.S. Co., No. 2496, post 

2059 . Ldabillty of owner for default of master — 
Management or navigation of ship — Sufficiency of 
proof.] — ^A charterparty by which applts. agreed 
to let resps. agreed to hire a steamship for six 
calendar months, provided that ” 9. The captain 
shall prosecute his voyages with the utmost dis- 
patch & shall render all customary assistance with 
the ship’s crew . . . ” & ”14. Throughout this 
charter losses or damages whether in respect of 
goods canied or to be carried or in other respects 
arising or occasioned by the following causes shall 
be absolutely excepted, viz. . . . negligence, 
default or error in judgment of the pilot, master 
or crew or other servants of the owneis in the 
management or navigation of the steamer.” 
Resps. alleged that the captain had not prosecuted 
a voyage under the charter with the dispatch 
required by clause 9. Applts., while disputing 
that allegation, contended that the breach, if 
any, of clause 9 was occasioned by the negligence 
or default of the master in the management or 
navigation of the steamer, & that they were, there- 
fore, exempted by clause 14 from liability. There 
was no shortage of coal, & it appeared to be 
common ground that the lack of speed of the vessel 
was due to insullicient coal consumption on the 
voyage : — Held : assuming that a breach of 
clause 9 was not actionable if caused by negligence 
within the meaning of clause 14, applts. to succeed 
in their defence must establish negligence within 
the meaning of clause 14 to the satisfaction of the 
judge of fact, here an arbitrator, & that they had 
failed to do, & they were, therefore, liable to resps. 
in damages. — Suzuki & Co. v. Benyon (T.) & Co. 
(1926), 95 L. J. K. B. 397 ; 134 L. T. 449 ; 42 
T. L. R. 269 ; 17 Asp. M. L. C. 1 ; 31 Com. Cas 
183, H. L. 


B, Payment of Hire, 

(a) In General, 

2060. Hire layable monthly — ^Meaning of month.] 

— ^Where a ship is freighted by the month, the 
months are calendar not lunar ones. — J olly v. 
Young (1794), 1 Esp. 185 ; 170 E. B. 323, N. P. 
Annoiaiions : — Mentd. Simpson v. Margritson (1847), 11 Q. B. 

23 ; Bruner v. Moore, [1904] 1 Ch. 305. 

2061. .] — Clause 5 of a time charter- 

party provided that the charterers should pay as 
hire a certain sum ” per calendar month, commenc- 
ing from the time the steamer is placed at the 
disposal of charterers, & pro rata for any fractional 
part of a month . . . until her redelivery. . . . 
That the payment of hire shall be made ... in 
cash . . . monthly in advance.” A further clatLSO 
provided that in the event of loss of time from 
various specified causes preventing the working 
of the steamer & lasting more than twenty-four 
consecutive hours the liire should cease from the 
commencement of such loss of time until the 
steamer should be again in an efficient state to 
resume her service. The ste*amer having been 
placed at the charterers’ disposal, one month’s 
hire in advance was paid on Nov. 7, 1915; on 
Nov. 20, 1915, the vessel went off hire & was not 
again efficient until Jan. 6, 1916 : — Held : that 
each payment of hire under clause 5 was a pay- 
ment for the ensuing calendar month & not for the 
next thirty or thirty-one days on which the 
steamer should in fact be on hire ; there had 
been a failure of consideration in respect of so 
much of the amount paid in advance on Nov. 7, 
1915, as represented hire from Nov. 20, to Dec. 7, 
1915*; & that the charterers were entitled to 

recover the amount attributable to those days. — 
Stewart (0. A.) & Co. v. Pus. Van Ommeren 
(London), Ltd., [1918] 2 K. B. 500 ; 88 L. .1. 
K. B. 32 ; 119 L. T. 637 ; 62 Sol. Jo. 739; 14 
Asp. M. L. C. 359, C. A. 

2062. Earned at end of each month — 

Stipulated times of payment every four months.] — 

Havelock v. Geddes, No. 1834, ante. 

2063. Pro rata payment for part of month — 

Delay In re-dellverlng ship — On expiry of charter- 
party.] — A charterparty provided that the hire of 
a vessel should commence at noon of a certain day, 
& freight was payable at so much per calendar 
montli, & ” at &; after the same rates for any part 
of the month,” until her delivery to owners. On 
the day the hiring terminated she was doliv’^ered to 
her owners at 5.30 p.m. ; — Held : the charterers 
were liable for freight for the whole day, com- 
mencing at noon of the day of her delivery. — 
Angier Brothers v. Stewart Brothers (1884), 
Cab. & El. 357. 

2064. Whether efficiency of vessel condition pre- 
cedent to payment.] — ^A ship was chartered for 
time on monthly hire, the charterers agreeing to 
pay the freight during employment & efficient 
performance of the service & the owner covenanting 
that the ship should be seaworthy during the con- 
tinuance of the charter ; provided that if at any 
time it should appear to the charterers that the 
ship became inefficient it should be lawful for them 
to put her out of pay, or to make such abatement 
by way of mulct out of the hire or freight as they 
should adjudge fit. The owner effected a time 
policy of insurance ” on freight outstanding.” 
During the time the ship became inefficient through 
perils of the seas & the charterers refused to pay 
freight after that date. The owner having brought 
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Sect. 2. — Charterpartiea : Svb^aect. 22, B. (a), (6) cfir 
(c) i.] 

an action on the wlicy : — Held : on the true con- 
struction of the chart^arty the efficiency of the 
ship was not a condition precedent to the earning 
of the freight ; the pecuniary loss was caused by 
the charterers availing themselves of the abate- 
ment clause & not by the perils of the seas ; 
the underwriters were not liable. — Inman S.S. Co., 
Ltd. V. Bischofp (1882), 7 App. Cas. 670 ; 62 
L. J. Q. B. 169 ; 47 L. T. 681 ; 31 W. R. 141 ; 6 
Asp. M. L. C. 6, H. L. 

Annoiationa Cooild. Hl Distd. The Al]^. [1893] P. 109. 

Consd. Asfar v, BlundeU* [1896] 1 Q. B. 123. Bdd. The 

Bodouiii, [1894] P. 1 ; Manchester Liners v. British 

Foreign Marine Insoe. Co. (1901), 18 T. L. R. 188; 

Williams v. Canton Insce. Office. [1001] A. C. 462; 

Adelaide S.S. Co. v, A.-G., [1926] A. C. 172. 

2065. Extra payment for Increased risk — Voyage 
In danger area.] — Meter v . Sanderson (R. F.) & 
Co., No. 2123, post. 

Insurance against loss of freight.] — See Insur- 
ance, Vol. XXIX., pp. 200-211, 257-260, Nos. 
1677-1690, 2078-2101. 

(6) Hire Payable in Advance, 

2066. Ship to be re-dellvered before expiry of 
period paid for.] — A charterparty provided that tlie 
charterer should pay the hire of a vessel at the rate 
of £709 “ per calendar month,” & at the same rate 
“ for any part of a month,” ” hire to continue until 
her re-dehvery to the owners,” ” payment of the 
said hire to be made in cash, in London, , nonthly, 
in advance, without deduction ” : — Held : the 
charterer was liable to pay a month’s hire to the 
owners at the beginning of each month, even if it 
was clear that the ship would be re-delivered to the 
owners before the month had expired. — ^Tonnelier 
V. Smith (1897), 77 L. T. 277 ; 13 T. L. R. 660 ; 
8 Asp. M. L. C. 327 ; 2 Com. Cas. 258, C. A. 
Annotations :—Coiiad. Stewart v. Phs. Van Ommeren 

^ondon). [1918] 2 K. B. .560. Folld. French Marino v, 

Compagnie Napolitaine d’Eclalrago et do ChanlTago par 

le Gaz., [1921] 2 A. C. 494. Befd. S.S. Langford r. 

Canadian Forwarding & Export Co. (1907), 96 L. T. 559. 

2067. Half monthly except last half month — 
Last half month calculated with reference to date 
of redellvery of ship.] — By a charterparty, pltfs. 
agreed to let & defts. to hire pltfs.’ steamship for the 
term of six calendar months on certain conditions. 
Among these conditions were : the chsuterers shall 
pay for the use &; hire of the said vessel at the rate 
of £675 per calendar month ... & at & af^ the 
same rate for any part of a month ; hire to con- 
tinue from the time specified for terminating the 
charter, until her re-delivery to owners at a port 
in the United Kingdom. . . . That the payment 
of hire shall be made as follows : half-monthly in 
advance in London except for the last half-month, 
which time to be estimated & paid in advance up 
to such time as steamer is expected to be re- 
delivered.” The charters had the option of 
continuing the charter for two further periods of 
six calendar months. The charterers contended 
that they were entitled to re-deliver the vessel 
during the currency of the last half-month, & that 
on doing so they were only liable for a pro- 
portionate part of the last naif-month’s hire : — 
Held the clause as to the mode of payment of 
hire did not alter the duration of the h&ing, which 
was for six months certain ; the meaning of the 
clause as to the last half-month’s hire was, that the 
charterers were to pay, along with that instalment, 
for any extra penod beyond the six months till 
the vessel should be re-delivered ; &, therefore, 
the charterers were not entitled to re-deliver the 
vessel during the currency of the last hiOf-month 


& claim an abatement in respect of the hire. — 
Reindeer S.S. Go., Ltd. v. Fobslind & Son 
(1908), 24 T. L. R. 529 ; 52 Sol. Jo. 425 ; 18 Com. 
Cas. 214, C. A. 

2068. Returnable in event of cesser.] — Stewart 
(C. A.) & Co, V. Phs. Van Ommeren (London), 
Ltd., No. 2061, ante. ‘ 

2060. Detention by British government.] — 

Lloyd Royal Belge SocI^r^^) Anonyms v. 
Stathatos, No. 4931, post, 

2070. Detention by foreign government.] — 

Weidnbb, Hopkins & Co. v. Admiral Shipping 
Oo., Ltd. (1918), 146 L. T. Jo. 192. 

2071. Ship lost.] — Nabyaert v, Stott 

(T. B,) & Co., No. 2104, post. 

2072. Unseaworthiness of ship.] — Snia 

Societa di Navigazione Industria b Oommercio 
V. Suzuki & Co., No. 1659, ante. 

2073. Application to extension of charter term.] 
— ^French Marine v. Compagnie Napolitaine 
d’Eclairagb et de Ohauppagb par le Gaz, No, 
2140, post. 

(c) Cesser of Right to Payment. 
i. In General, 

2074. Charterparty providing for two voyages^ 
Completion of first voyage — Loss of vessel on 
second.] — A charterparty, whereby the owners 
let a vessel to freight by the month, for such time 
as she should be taken up in performing a voyage 
from London to Plymouth, the island of Grenada, 
&; from thence back to London, «on the terms 
that the owners should receive & the freighters 
should load & unload a cargo at Grenada, on such 
outward & homeward voyage, is to be construed 
to mean as two distinct voyages from London 
to Grenada, thence back to London, &; not as 
one entire voyage ; & the vessel having unloaded 
a cargo at Gren^a, & loaded another, but was on 
her return to London was, with the cargo, entirely 
lost : — Held : the owners were entitled to freight 
for the voyage to Grenada. — ^Mackrell v, Simond 
(1776), 2 Chit. 666. 

Annotation : — Distd. Gibbon v. Mendoz (1818), 2 B. & Aid. 

17. 

2075. Non-fulfilment of condition precedent — 
Arrival & discharge at given port — Notwithstanding 
efforts of owner to complete voyage.] — By a char- 
terparty of affreightment the owner of the ship 
covenanted to take on board at London the 
freighter’s goods, & proceed therewith to Monte 
Video, & there to deliver them to the freighter’s 
agent, & receive from him another cargo, &, wind 
& weather permitting, proceed therewith to his 
port of discharge in G. B., & there deliver the same 
to the freighter, & end the said voyage. In con- 
sideration whereof the freighter covenanted to 
pay £670 per month for freight, during the said 
intended voyage to M. V., & back to her port of 
discharge ; such freight to commence from the day 
the ship should be ready to receive her outward 
bound cargo, & to end when she should have 
finally discharged the whole ; &; also to pay two- 
thirds of all pilotage & port charges during the said 
voyage; such freight, pilotage, & port charges 
to be paid on the arrival & discharge of the ship 
at her destined port in G. B. In covenant by the 
owner for an alleged breach in non-payment of 
freight, pilotage, & port charp^es, it is not enough to 
show that the ship, after having taken jn a cargo in 
G. B. & proceeded part way on the voyage, but 
before her arrival at M. V., was without the default 
of the owner or crew, wrongfully seized & brought 
back to London, & there detained for some tune 
till she was restored to the owner ; in consequence 
of which she required repairs, which were done 
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with all necessa^ dispatch } & that the owner was 
then ready & willing to oanse the ship to prosecute 
& complete her voyage, & gave notice thereof to 
the freighter, & tendered him the ship properly 
dtted, etc., for that purpose, & requested him to 
give the necessary insteuotions in that behalf, 
& offered to observe the same, etc, ! but that the 
freighter would not give any such instructions, 
etc., nor permit the ship to prosecute or complete 
the voyage ; but refused to do so, & wholly re- 
nounced the charterparty, & the further prosecu- 
tion of the voyage, & wholly discharged the owner 
from further prosecuting or completing the voyage, 
& dispensed therewith. For the freight, qua 
freight, pilotage, & port chafes, are only cove- 
nanted te be paid by the freighter on the arrival 
& discharge of the ship at her destined port in 
O’. B. ; & therefore such arrival & discharge, 

which must be understood after the stipulated 
voyage performed, are conditions precedent to 
the owner’s right to freight, etc. It is not enough 
to show that the owner did all in his power towards 
earning the freight, etc., by the tender of his ship 
to complete the voyage, « his offer to obey the 
freighter’s instructions ; because, though the 
owner had actually done, as far as lay in his power, 
all that he offered to do, & which the freighter 
discharged him from doing, it would only have 
amounted at most to an endeavour on his part 
to complete the voyage & earn the freight, etc. : 
but such completion was still liable to be defeated 
by the act of God, or the accidents of the voyage ; 
& the performance of the condition which was to 
entitle the owner to freight, etc., would still have 
been contingent, although such his offers had been 
accepted by the freighter. Therefore this is not 
like the case where a party tendering to do that 
which he had undertfiiken, & which he has the 
immediate power of doing at the time, in order 
to entitle li^self to a correspondent duty from 
another, is, by a refusal of that other to accept 
such tender, dispensed with averring performance 
of it, in an action for a breach in not performing 
the subsequent or concurrent duty. — Smith v, 
Wilson (1807), 8 East, 437 ; 103 E. B. 410. 

Annotations: — Diftd. Ritchie v. Atkinson (1808), 10 East, 

295. Apld. Gibbon v. Mendez (1818), 2 B. & Aid. 17. 

2076. Arrival at first destined port.] — By 

charterparty the freighter covenanted to pay to 
the owner freight at & after the rate of so much 
per ton per month, for the term of six months at 
least, & so in proportion for less than a month, 
or for such further time than six months as the 
ship might be detained in the service of the 
freighter, until her final discharge, or until the day 
of her being lost, captured, or lost seen or heard 
of ; such freight to be paid to the commander of 
the ship in manner following, viz. so much as might 
be earned at the time of the arrival of the ship 
at her first destined port abroad, to be paid within 
ten days next after her arrival there, & the re- 
m^der of the freight at specific periods ; — Held : 
this constituted one entire covenant, & the arrival 
of the ship at her first destined port abroad was 
a condition precedent to the owner’s right to 
recover any freight, & that the ship having been 
lost on her outward voyage, the owner was not 
entitled to recover freight at so much per calendar 
month to the day of the loss. — Gibbon v, Mendez 
(1818), 2 B. & Aid. 17 ; 106 E. R. 274. 

2077. Shipoutof repair— At beginning of charter- 
party.]-— Havelock v. Gbddeb, No. 1834, ante. 

2078. During running of charterparty.] — 

Havelock v. Gbddes, No. 1884, ante, 

2079. .] — ^Where a vessel was char- 

tered for six montik certain, the freighter to pay 


2200 per month, & so in proportion for any longer 
time she might be employed, the owner to keep 
the ship in repair during the voyage : & in con- 
sequence of peAls of the sea the vessel was obliged 
to be repaired twice in the course of the voyage, 
which detained her uselessly to the freighter for 
thirty-eight days : — Held : he was still uable for 
freight during such detention. — Ripley v, Scaife 
(1826), 5 B. & C. 167 ; 7 Dow. & Ry. K. B. 818 ; 
108 E. R. 62. 

Annotation Befd. The Loltrlm, [1902] P. 256. 

2080. Ship unseaworthy — ^Damages for unex- 
pired portion of charterparty — ^Measure of damages.] 

— Snia Societa di Navigazionb Industria e. 
CoMMERCio V, Suzuki & Co., No. 1659, ante, 

2081. Detention of ship— Seizure in blockade.] — 
A ship let to freight by the month, in attempting 
te enter a blockaded port by order of the freighters, 
is seized & her cargo condemned ; but being 
afterwards released, takes in other goods & 
delivers them to the freighters, according to the 
charterparty : — Held : there was no suspension 
of the freight during the detention of the ship. — 
Moorsom V. Greaves (1811), 2 Camp. 627 ; 170 
E. R. 1274, N. P. 

2082. Frustration of adventure.] — Braemount 
8.S. Co., JjTD, V, Weir (Andrew) & Co., No. 2539, 
post 

2083. .] — In the first case pltfs. by a char- 

terparty, headed “ Time Charter,” let their 
steamship Dunolly to defts. for ” one Baltic 
round,” at a certain rate of hire per month until 
redelive^ unless lost to pltfs. at a coal port in the 
United Kingdom. Arrets & restraints of princes 
were mutually excepted. No voyage was to be 
undertaken that would involve risk of seizure or 
capture, & in the event of Great Britain or other 
European power being involved in war affecting 
the working of the steamer at the commencement 
or during the currency of the charter defts. had 
the option of cancelling the charter or insuring 
the steamer against all war risks for full value. 
The Dunolly came on hire on July 4, 1914, & the 
first month’s hire was paid ; she was sub-char- 
tered by defts., & she proceeded to the Baltic & 
was loading a cargo for the sub-charterers at a 
port in Finland when war broke out between 
Russia & Germany on Aug. 1 & between Great 
Britain & Germany on Aug. 4. After Aug. 1, 
in consequence of orders of the Russian authori- 
ties, The Dunolly was not allowed to leave the 
Gulf of Finland & she was still there. She was 
quite uninsurable against war risks. On Aug. 6, 
by which date 2'he Dunolly was partly loaded & 
the master had given bills of lading which were 
held by the sub -charterers, defts. purj^orted to 
cancel the charter, reserving certain claims. 
Pltfs. brought an action on Nov. 6, 1914. to re- 
cover the hire of the vessel to Nov. 4, 1914. In 
the second case the charterparty was in the same 
form, A; the facts were for all material purposes 
similar to those in the first case except that the 
steamship Auldmuir was chartered for ” two 
Baltic rounds,” & no notice of cancellation was 
given. A claim by the shipowners to recover the 
hire of the vessel after her detention by the Russian 
authorities was referred to arbn. & the arbitrators 
found in effect that there had been a frustra- 
tion of the commercial adventure : — Held : both 
parties to the contract contemplated a com- 
mercial adventure, namely a Baltic roimd ; the 
enforced delay was of such indefinite duration 
as completely to frustrate the commercial adven- 
ture ; & the contract was consequently deter- 
mined, the shipowners were not entitled to the 
hire claimed. — Scottish Navigation Co„ Dtd. 
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Sed. 2. — Charterparlies : Svb-aed. 22, B. (o) i. 

<fe tt.] 

V . SouTEB (W. A.) & Co., Admibai, Shipping Co., 
lyrn. v. Weidner, Hopkins & Co., [1917] I K. B. 
222 ; 86 L. J. K. B. 336 ; 116 li. T. 8121 ; 33 
T. L. B. 70 ; 01 Sol. Jo. 86 ; 13 Asp. M. L. C. 
639 ; 22 Com. Cas. 164, C. A. ; rcvsg., [1910] 1 
K. B. 676 ; [1916] 1 K. B. 429. 

Annotations : — CoBSd. Lloyd Royal Beliiro Soo. Anon, v, 
Stathatoa (1917), 33 T. L. K. 390. Reid. F. A. Tamplin 
S.S. Co. V. Anfirlo-Moxicaii I*etroleiim Products Co., 
[1916] 2 A. C. 397 ; Anylo -Northern Trading Co. v, 
Emlyn Jones & WilUams, [1917] 2 K. B. 78 ; Hellgers e. 
Cambrian Steam Navigation Co. (1917), 33 T. L. H. 348; 
Bank Line t\ Capel, [1919] A. C. 435 ; Jte Comptolr 
Commercial Anversols & Power, [1920] 1 K. B. 868. 
Mentd. Blackburn Bobbin Co, v. Allen (1918), 87 L. J. K. B. 
1085 ; Naylor, Benzon v. jECrainische Industrie Qesell- 
sehaft (1918), 87 L. J. K. B. 1066. 

2084. .] — Lloyd Royal Beloe Soci^it^; 

Anonyme V. Stathatos, No. 4931, post 

2085. .] — Pacific Phosphate Co., I/td. v . 

Empire Transport Co., Ltd., No. 2097, post. 

2086. How far doctrine applicable.] — The 

doctrine of commercial frustration is applicable 
to a time charte^arty. It does not apply, how- 
ever, when the time charterer has the use of the 
vessel for some purpose for wliich under the terms 
of the time charterparty he is entitled to use her, 
even though that purpose is not the particular 
purpose for which he desired to use her. Whether 
in a given case the doctrine applies to a particular 
time charterparty depends upon the circum- 
stances, & in determining this the main considera- 
tion is the probable length of the tof al deprivation 
of use of the vessel as compared with the unexpired 
duration of the charterparty. The party desirous 
of Inlying upon the doctrine of frustration is in a 
position to cla^ his right so to do as soon as the 
event upon which the claim is based happens. . . . 
The question then is what estimate a reason- 
able man of business, on all the materials before 
him, could make of the probable length of the 
withdrawal of the vessel from service, & it is 
immaterial whether liis anticipation is justified 
or falsified by the event.— Countess op W’ar- 
wicK S.S. Co. V. Le Nickel 8oci6t6 Anonyme, 
[1918] 1 K. B. 372 ; 87 L. ,T. K. B. 309 ; 118 L. T. 
196; 34T. L. R. 27; 14 Asp. M. L. C. 242, C. A. ; 
affg. (1917), 33 T. L. R. 291. 

Annotations : — Apld. Heilgers v. Cambrian Stoam Naviga- 
tion Co. (1917), 33 T. L. U. 348. Rafd. Batik Lino v. 
Capel, [1919] A. C. 435 ; Larrinaga r, Soc. Franco-Aiii6rl- 
caine des Phosphates de Medulla (1922), 27 Com. Cas. 16U. 

2087. .] — Anglo-Northern Trading 

Co., Ltd. v. Emlyn Jones &; Williams, [1918] 
1 K. B. 372; 87 L. .1. K. B. 309; 118 L. T. 
196 ; 34 T. L. R. 27 ; 14 Asp. M. L. C. 242, C. A. ; 
affg., [1917] 2 K. B. 78. 

Annotations: — Refd. Heilgers v. Cambrian Stoam Naviga- 
tion Co. (1917). 33 T. L. R. 348 : Bank Lino v. Capel. 
[1919] A. C. 435 ; Larrinaga v. Hoc. Franco-Am6ricaino 
des Phosphates de Mednlla (1922), 27 Com. Cas. 160. 

2088. Time for raising plea of frustration — 

On happening of determining event.] — Countess 
OP Warwick S.S. Co, v. Le Nickel Soci^jti^ 
Anonyme, No. 2086, ante. 

2089. Whether excluded by terms of 

charter.] — Bank Line, Ltd. v. Capel (Arthur) 
& Co., No. 2136, post. 

Requisition of ship by Government.] — 

See Sub-sect. 22, D., post. 

2090. What payments affected — Payment for 
coal consumed while vessel off hire.] — A time 


charterparty provided that the owner was to 
maintain the steamship in a thoroughly efficient 
state for & during the service ; that the char- 
terers were to provide & pay for all coal ; & that 
in the event of loss of time through {inter alia) 
breakdown or other accident preventing the work- 
ing of the steamer & lasting more than twenty- 
four consecutive hours the hire should cease until 
the vessel was again in an efficient state to resume 
her service. 

During the currency of the charterparty the 
vessel -was off hire for repairs, & while so off hire 
bunker coal to the value of £106 15s. was con- 
sumed : — Held : notwithstanding the fact that 
the vessel was off hire the charterers were bound 
to pay for the coal consumed during that period. 
— ^Arild (Owner) v. SocittTfi Anonyme de 
Navigation Hovrani, [1923] 2 K. 13. 141 ; 92 
L. J. K. B. 610 ; 28 Com. Cas. 328. 

ii. Special Stipulations. 

2091. Ground for cesser of hire — ** Break down 
of machinery” — Towage required.] — (1) The 

term “ efficient,” as applied in a charterparty 
to a ship, must be construed with reference to 
the several classes of work wliich she has from 
time to time to accomplish. 

In a charterpai’ty it was stipulated that applts. 
should provide & pay for the provisions & wages 
of the captain & crew, maintain the ship in a 
thoroughly efficient state in hull & machinery 
for the service ; & that “ in the event of loss of 
time from deficiency of men or stores, breakdown 
of machinery, want of repairs, or damage whereby 
the working of the vessel was stopped for more 
than forty-eight consecutive hours, the payment 
of hire should cease until she should be again 
in an efficient state to resume her service.” 
When the vessel was on a voyage under the charter- 
party, her high-pressure engine broke down, & 
it was found necessary to employ a tug in aid of 
the ship’s low-pressure engine, to tow the ship 
to her destination ; — Held : applts. had no claim 
for hire for the voyage on which the tug’s assistance 
was required, the sliip not being independently 
efficient for tliat purpose. 

(2) On the ship’s arrival in port, she discharged 
her cargo, for wliich her steam winches were avail- 
able : — Held : applts. were entitled to payment 
of hire for the full time actually occuiiiod in dis- 
charging the cargo, the ship being in an efficient 
state for that particular employment. — ITogarth 
V. Miller, Brother & Co., [1891] A. C. 48 ; 00 
L. J. P. C. I ; 64 L. T. 205 ; 7 T. L. R. 120 ; 7 
Asp. M. Ii. C. 1, II. Ji. 

Annotation: — As to (1) Refd. Hmailes v. EvaiiH & Reid, 

[1917] 2 Jv. B. 54. 

2092. Causing detention by ice.] — 

By a charterparty a steamer was chartered for 
about two months, to be employed on a voyage 
from one of certain ports in South Wales to 
Spain, thence to the Baltic, & back to a port in 
the United Kingdom or on the Continent between 
Bordeaux & Hamburg, at a certain sum per month. 
The charterparty, which contained th^ usual 
exception of perils of the sea, provided, amongst 
other things, that, in the event of loss of time 
from deficiency of men or stores, breakdown of 
machinery, or damage preventing the working 
of the vessel for more than twenty-four running 


PART Vll. SECT. 2, SUB-SECT. 22.— 
B. (e) il. 

r. OrounA for cesser of hire — 
** Breakdown of machinery. — Qiert- 
ben e. Turnbull & Co., [1908] 8. c. 
1101; 46 Sc. L. R. 916 ; 18 8. L. T. 


250.— SCOT. 

h. “ Restraints of princes ” 

— Detention of ship in Quarantine .] — A 
time charterparty contained a condi- 
tion that payment of the stipulated 
hire shoiila cease during loss of time 
occasioned by certain specified oir- 


cumstancos. Among these circum- 
Btanoes detention in quarantine was 
not mentioned. By a further clause 
“ restraints of princes & rulers " were 
mutually exoopted. The vessel having 
been detained for some days in quaran- 
tine, the charterers declined to pay the 
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hours, the payment of hire should cease tmtil | 
she should be again in an efficient state to resume j 
her service, but should the vessel be driven into 
port, or to anchorage by stress of weather, or from 
any accident to cargo, such detention or loss of 
time should be at the charterer’s risk & expense, 
&; that “ detention by ice ” was “ to be for account 
of charterers, unless caused by breakdown of 
steamer.” The ship while proceeding from Spain 
to St. Petersburg under the charter, was stranded 
in the Baltic, & thereby so much damaged as to 
be unfit to continue the voyage without repair. 
She put into Copenhagen for repairs, &, after the 
necessary repairs had been there effected, she 
sailed for St. Petersburg ; but, on amval at Reval, 
she was unable to proceed further towards St. 
Petersburg by reason of ice, though not herself 
frozen in, & was detained at Reval awaiting the 
breaking up of the ice at St. Petersburg. If it 
had not been for the damage occasioned by the 
stranding she could have reached St. Petersburg, 
discharged her cargo, & got away from that port 
before it was closed by ice : — Held : there had been 
a detention of the ship by ice caused by break- 
down of the steamer within the meaning of the 
charterparty, & the hire of the ship ceased to be 
payable by the charterers during that detention. 
— Re Traae & Lennatid & Sons, Ltd., [1904] 2 
K. B. 377 ; 90 L. T. 407 ; 20 T. L. R. 394 ; 9 Asp. 
M. L. 0. 653 ; sub nom. He S.S. Rikard Nor- 
DRAAK & Lennard & SoN.s, 78 L. .T. K. B. 553 ; 
9 Com. Cas. 235, C. A. 

2093. “ Damage preventing working — 

Grounding — Negligence of pilot paid by charterer.] 

— Pltfs. chartered deft. ’a ship for a specified 
period, the ship to be employed between safe 
ports of the Continent of Europe where she might 
always safely lie. By the charterparty the char- 
terers were to pay for pilotages & in the event of 
loss of time from damage preventing the working 
of the ship the payment of hire was to cease until 
the ship should be again in an efficient state to 
resume her services. While under the charge of 
a pilot the ship grounded in getting to her berth 
in a harbour &, in consequence, she was prevented 
working for a time. The berth was a safe berth, 
& the grounding was due to the negligence of the 
pilot : — Held : the pilot, though paid by the 
charterem, was not their servant, &: the char- 
terers were not bound to pay f(jr the hire of the 
ship during the period she was prevented from 
working. — F raser & White v. Bee (1900), 49 
W. R. 336 ; 17 T. L. R. 101 ; 45 Sol. Jo, 102. 

2094. Stress o! weather shifting cargo 

— ^Repairs necessitated.] — A ship was chartered 
for a voyage at a certain sum per calendar month. 
The charterparty contained the following clause : 
— ” In the event of loss of time from deficiency of 
men or stores, breakdown of machinery, collision, 
docking, stranding, or other accident, or damage 
preventing the working of the vessel for more 
than twenty-four consecutive hours, the time lost 
shall be allowed to the charterers, including first 
twenty-four hours . . . ; but should the vessel 
be driven into port or to anchorage by stress of 
weather, or from accident to the cargo, such 
detention or loss of time shall be at the char- 
terers* expense. 

The ship was loaded by the charterers with a 
cargo of lumber including a deck cargo. Soon 
after starting she encountered heavy weather ; 


the dock cargo shifted & damaged the ship. She 
was taken ipto port ; the cargo was discharged 
Aj repairs were done to the ship. These repairs 
occupied ^ nine days & twelve hours & were 
rendered necessary by the combined effect of 
stress of weather & the shifting of the deck 
cargo : — Held : the nine days & twelve hours 
were time lost from ” damage preventing the 
working of the vessel *’ & were not “ detention 
or loss of time ” from the ship being “ driven into 
port by stress of weather, or from accident to the 
cargo,” within the meaning of the above clause, 
& the sliip was off hire for that period. — Burrell 
& Sons v. Green (F.) & Co., [1914] 1 K. B. 293 ; 
83 L. J. K. B. 499 ; 109 L. T. 970 ; 12 Asp. 
M. L. C. 411 ; 19 Com. Cas. 81 ; on appeal, sub 
nom. Burrell & Sons v. Hind, Rolph & Co.. 
[1915] 1 K. B. 391. 

2095. Hindrance through strikes — Ship 

ordered to port where strike In existence.] — 

Brown v. Turner, Brightman & Co., No. 2758, 
post. 

2096. Deficiency in men or stores — Ship 

ordered to be armed — & gunners provided.] — A 

charterparty provided that the owners should 
“ maintain the vessel in a thoroughly efficient 
state in hull machinery for & during the ser- 
vice,” that “ in the event of loss of time from 
deficiency of men or stores . . . for more than 
twenty-four running hours the payment of hire shall 
cease until she be again in an efficient state to resume 
her service,” & that nothing done under Govt, 
orders should be deemed a deviation. By order 
of the British Admlty. the ship was delayed in 
order that she might be armed, & owing to an order 
of the French Govt, she was further delayed in 
order that she might obtain gunners & ammuni- 
tion : — Held: (1) the parties never contem- 
plated that the expression “ fitted for the service ” 
would .apply to the circumstances which had 
happened ; (2) the expression “ deficiency in 

men ” could not include men to be provided by 
the Admlty., & therefore the charterers were not 
entitled to deduct from the hire a sum represent- 
ing the time lost & the coal consumed by reason 
of the delay. — Radcliffe & Co. v. G>m:pagnie 
G^n^rale Transatlantique (1918), 35 T. L. R. 
65 ; 24 Com. Cas. 40, C. A. 

AnnoUUiotis : — Ocnrrally, Refd. Djniholrn Shipping: Con- 
troller (1920), 121 L. T. :178. Mentd. Lake v. SinimoiiH, 

[192()J 1 K. B. :R)C. 

2097. Outbreak of war— Application of 

doctrine of frustration.] — In 191.3 defts. agreed to 
supply to pltfs. twelve steamers for ^ach year from 
1914 to 1918 for the carriage of phosphate to 
Europe. The contract contained the following 
suspension clause : “In the event of circum- 
stances bevond the control of the charterers 
relieving the buyers for whom the shipments were 
intended from their obligation to take delivery 
the charterers may give three months’ notice to 
the shipowners to suspend shipments during the 
continuance of such circumstances, & any period 
during which this contract remains so suspended 
shall be added on to the end of the contract period. 
In the event of a war in whicli Great Britain is 
engaged which is likely to affect the safety of 
the steamers or their cargoes, shipments may at 
the option of either party be suspended until the 
termination of the war, & the period of such sus- 
pension shall be added on to the end of the contract 


hire for that period on the firronnd that 
quarantine fell within tho exception 
of ** restralnta of princes & rulers.” 
In an aotion by the owners against 
the charterers : — Held : the charterers 


were liable for tho hire during the period 
tho vessel was in quarantine. —L ina, 
AicT. V. Turnbull & Co., fl9l)71 S. C. 
507 ; 44 Sc, L. R. 367 ; 14 S. L. T. 
763.— «COT. 


k. Loss of ship from any 

other cause than carelessnesa or bad 
managemn^ of master or crcw.l— 
Counter v. Hamilton (1842). u O. S. 
612.— CAN. 
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period.” In Aug. 1914, defts. claimed to suspend 
the operation of the contract, & in June, 1919, 
they mtimated that they regarded the adventure 
as frustrated : — Held : the change in circumstances 
was so great that the doctrine of frustration 
applied. — ^Pacmio Phosphate Co., Ltd. v. Em- 
pire Transport Co., Ltd. (1920), 36 T. L. R. 
760. 

AnnokUion : — Befd. Larrina^a v. Soc. Franco-Am^rlcaino 
des Phosphates de Medulla (1922), 27 Com. Cas. 160. 


2098. If reauisitloned by government.] — 

By clause 31 of a charterparty it was provide : 
“ Delivery to be given when steamer is released 
by the British Govt. & permission obtained from 
them on cessation of hostilities, but if such release 
is not given within six months of the declaration 
of peace any fiuther time for which the steamer is 
requisitioned by the British Govt, shall be deducted 
from the first three years’ period of the charter. 
In no case, however, shall the time so deducted 
exceed twelve months. The duration of this 
charter after steamer has commenced same is not 
to exceed four years from the first delivery. Any 
time if requisitioned after first delivery to be added 
provided, however, as already stipulated that the 
total time from first delivery is not to exceed four 
years.” The steamer was duly released & 
delivered to the charterers. She then proceeded 
to load a cargo of coal for a French port. After 
she was so loaded the Shipping Controller directed 
her after carrying & delivering the coal to proceed 
to Australia to load grain for the Boyal Commission 
on Wheat Supplies. A dispute had arisen between 
the parties as to the meaning of clause 31 of the 
chaiierparty & as to the effect of the directions 
given by the Shipping Controller : — Held : the 
steamer had been requisitioned by the Shipping 
Controller within the meaning of clause 31 of the 
charterparty with the result that the charter- 
party was suspended during the period of 
her voyage to Australia & back. — Sutherland 
(R. W. J.) & Co. V, CoMPAGNiB Napolitainb d’Bc- 
lAIRAGE ET DE CHAUPFAGE PAR LB GaZ, StELLA 

Shipping Co., Ltd. v . Sutherland (R. W. J.) & 
Co. (1920), 36 T. L. R. 724, C. A. 

Annotation : — ReM. Franco Fenwick v, II., [19271 1 K. B. 

458. 


2099. Accident necessitating discharge of 

cargo or bunkers — ^Meaning of accident.”] — 

A sub-clause in a charteipafty provided that ” if 
through accident any part of the cargo or bunkers 
have to be discharged, the time occupied in dis- 
charging &> reloading same to be deducted from 
the hire ” : — Held : the word ” accident ” in the 
sub-clause included an accident to the cargo as 
well as an accident to the ship. — Dbnholme, Ltd. 
V. Shipping Controller (1921), 90 L. J. K. B. 
856 ; 125 L, T. 456 ; 37 T. L. R. 666 ; 16 Asp. 
M. L. C. 277, C. A. 

2100. Duration of cesser — Until vessel ” effici- 
ent” — Meaning of ” efficient.”] — Hogarth v . 
Miller, Brother & Co., No. 2091, ante. 

2101. From completion of repair — ^In- 

terval between completion & resumption of voyage.] 
— ^A charterparty provided that in the event of 
loss of time from ” detention by average accidents 
to ship,” the payment of hire should cease for the 
time thereby lost. An average accident having 
occurred to the ship while on a voyage from 
Hamburg to New York, she put back to Queens- 
town for repairs. After being repaired, the voyage 
was resumed : — Held : the charterer was liable to 
pay hire during the time occupied alter leaving 
Queenstown in arriving back at the place where the 


accident had occurred. — ^V ogbmann v. Zanzibar 

S. S. Co. (1902), 7 Com. Cas. 264, 0. A. 

Annotaiiona: — Consd. Bmalles v, Evans & Held, [1917] 8 

K, B. 54. Apld. S.S. AriUd v. Soo. Anon. De Navigation 

HovranJ, [1923] 2 E. B. 141. 

2102. .] — By a charterparty it 

was provided that ” in the event of loss of time 
from . . . damage preventing the working of the 
vessel for more than twenty-four running hours, 
the payment of hire shall cease until she be again 
in an efficient state to resume her service.” After 
the vessel had loaded a portion of her cargo, Sd 
while she was proceeding from one loading place 
to another, she went aground, dt although, after 
the discharge of a paA of the cargo, she was 
eventually got off, it was foimd that she was 
seriously damaged. The master therefore decided 
to discharge a further portion of the carTO & he 
did so at a place some nules distant from where the 
vessel grounded, thereupon the vessel pro- 
ceeded to the nearest port of refuge where the 
necessary repairs could be effected. At that port 
the repairs were completed & the vessel left the 
dry dock on Oct. 18. She then proceeded back 
to the two places where portions of the cargo had 
been discharged & reloaded those portions, the 
reloading being completed on Oct. 30. The 
charterers contended that after the grounding 
hire ceased to be payable until the whole of the 
discharged cargo had been reloaded : — Held : the 
vessel was “ in an efficient state to resume her 
service ” when the repairs were finished, & con- 
sequently, hire again became payable from that 
time. — S mailes (Thomas) & Son v. Evans & 
Reid, Ltd., [1917] 2 K. B. 54 ; 86 L. J. K. B. 1072 ; 
116L. T. 695; 33 T. L. R. 233 ; 14 Asp. M. L. 0. 
59 ; 22 Com. Cas. 225. 

Annotation : — Befd. Denholmo v. Shipping Controller 

(1921), 90 L. J. K. B. 856. 

2103. Incapacity ” for more than forty- 

eight hours ” — ^Reckoning Includes forty-eight 
hours.] — ^A charterparty of a steamer for throe 
years & nine months, under which the hire was 
payable monthly in advance, provided that “ in 
the event of loss of time through deficiency of 
men or stores, repairs ... or damage preventing 
the efficient working of the vessel for more than 
forty-eight running hours the payment of hire 
shall cease until she be again in an efficient state 
to resume her service ” : — Held : in the event of 
loss of time for a period exceeding forty-eight 
running hours through any of the specified causes, 
payment of hire ceased for the whole period includ- 
ing the first forty-eight hours. — Meade-King, 
Robinson & Co. v. Jacobs & Co., [1916] 2 K. B. 
640; 84 L. J. K. B. 1133; 113 L. T. 298; 31 

T. L. R. 316 ; 13 Asp. M. L. C. 105 ; 20 Com. Cas. 
288, C. A. 

2104. Vessel lost while being towed for 

repair.] — ^A charterparty provided that hire 
should be payable monthly in advance, & should not 
be returnable in the event of the loss of the steamer, 
& that in the event of loss of time Lorn breakdown 
of machinery the hire should cease until the steamer 
should be in an efficient state to resume her service. 
The vessel broke down, & when she was bbing 
towed back to England for repair she was lost. 
In an action by the charterers against the owners : 
— Held : as the adventure was frustrated on the 
date of the loss of the vessel she ceased from that 
date to ” lose time ** within the meaning of the 
charterpartv, & the charterers were enutled to 
recover back hire for the period between the break- 
down & the loss of the vessel, as the ri^ts which 
had vested before her loss were not thereby 
divested. — Naeyabrt v. Stott (T. B.) A; Co. 
(1919), 36 T. L. R. 343, 
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2106. Construction of clause — General words — 

Or other accident — ^EJusdem generis rulej — 

S.S. Magnhild V, McInttbb Brothers & Co., 
No. 1691, ante, 

2106. Harbours, rivers or ports “ where 

there are bars — Qualification applying only to 
ports.] — S.S. Magnhild v, McIntyre Brothers 
& Co., No. 1691, ante. 

(d) Withdrawal of Ship in Default of Payment. 

2107. Effect of withdrawal — On exercise of lien 
on sub-freights.] — Wbhner v. Dene S.S. Co., 
No. 2496, poet. 

2108. On recovery of hire — Between notice 

of withdrawal & redelivery of ship.] — Italian 
State Rys. v. Mavrogordatos, No. 2029, ante. 

2109. On charterer’s powers to redeliver.] — 

Italian State Rys. v. Mavrogordatos, No. 2029, 
ante. 

2110. On recovery of damages for loss of 

hire.] — charterparty, by which a steamship was 
let for thirty-six months, provided that payment 
of the agreed hire should be made monthly in 
advance, & that ** In default of such payment 
. . . the owners shall have the faculty of with- 
drawing the steamer from the service of the 
charterers, without prejudice to any claim they, 
the owners, may otherwise have on the charterers 
under this charter.** The charterer mode default 
in paying the third & fourth months’ hire, & the 
shipowners thereupon withdrew the steamship. 
The shipowners brought an action against the 
charterer claiming the hire in arrear at the date 
of the withdrawal & also damages for loss of hire 
under the charterparty during the remainder of the 
chartered period, the damages being based upon 
the difference between the rate of hire fixed by 
the charter & the hire that could be got apart from 
the charter : — Held : pltfs. were entitled to 
recover, besides the hire in arrear, damages for 
loss of the future hire measured as aforesaid, 
inasmuch as these damages were the natural & 
probable result of the default of deft, in paying 
the hire, & not of the withdrawal of the steamship 
by pltfs. — ^Leslie Shipping Co. v. Welstead, 
The RArrawAiTB, [1921] 3 K. B. 420 ; 91 L. J. 
K. B. 12; 126L. T. 868; 16 Asp. M. L. C. 413. 

2111. Waiver of notice of withdrawal — Accept- 
ance of cargo by captain — When hire unpaid.]— 
A steamer was chartered for three months at a 
monthly hire, payment to be made monthly in 
advance, &, “ failing the punctual & regular pay- 
ment of the hire,** the owners were to be at liberty 
to withdraw the vessel from the services of the 
charterers. The second month*s hire became due 
on Jidy 12, but was not then paid. The vessel 
arrived on that day at Wabana, Nova Scotia, where 
she loaded a cargo, & sailed on July 14. The 
owners, on July 14, gave notice to the charterers 
that they withdrew the ship, the hire not having 
been paid. The charterers on receipt of the notice 
tendered the amount of the hire, which the owners 
refused to accept : — Held : there had been a 
pxmctual & regular payment of the hire, &, if not, 
the act of the capl^in in taking cargo on board 
when the hire was due & unpaid amounted to 
a waiver by the owners of their right to 
withdraw the steamer. — ^N ova Scotia Steel Co. 
V. Sutherland S.S. Co. (1899), 6 Com. Oas. 106. 
AnnoioHona : — ^Ezpld. Be Tyror & Hessler (1901). 84 L. T. 

653. Reid. Maclaine v. Gatty, [1921] 1 A. 0. 370. 


2112. Order by captain to hold cargo ready.] 

— ^By a charterparty a ship was let for nine months, 
the charterers to pay for the hire of the ship at an 
agreed rate,^ortni^tly in advance, & in default 
of such payment the owners to have the faculty 
of withdrawing the ship from the service of the 
charterers. The owners were to pay the wages 
of captain & crew, but the charterers were to pay 
for coals, port charges, etc., & the captain was to 
be under their orders & directions as regarded 
employment. After the charterers had had &e use 
of the ship for two months, they made default in 
making the fortnightly payment due on June 21. 
The ship was then on a voyage to S. where she 
arrived on June 25, & while there the captain 
telegraphed to B[. to order the cargo to be ready. 
After lying two days at S. the ship started on June 
27 for H. On June 28 the owners gave notice 
to the charterers of their withdrawal of the ship 
by reason of the charterers’ default in the payment 
due on June 21 : — Held : upon these facts there 
was no evidence of any waiver by the shipowners 
of their right to withdraw the vessel, nor of any 
conduct on their part estopping them from 
insisting on their right . — Be Tyrer & Co. & 
Hessler & Co. (1902), 86 L. T. 697 ; 18 T. L. R. 
.589 ; 9 Asp. M. L. C. 292 ; 7 Com. Cas. 166, C. A. 
Anruytation : — Expld. Panoutsos v. Raymond Hadley 

Corpn. of New York, [1917] 2 K. B. 473. 

2113. Issue of writ for hire due.] — Under 

a charterparty a month’s hire payable in advance 
became due on Aug. 8, 1914. On Aug. 13, it 
being still unpaid, the owners gave notice to the 
charterers under the terms of the charterparty of 
withdrawal of the ship, & a few hours later issued 
a wHt against them for the hire due on Aug. 8. 
The notice reached the charterers a few hours 
before the issue of the writ : — Held : the issue of 
the writ did not constitute a waiver of the notice of 
withdrawal. — ^W ulpsberg &> Co. v. Weardale 
(Owners) (1916), 85 L. J. K. B. 1717 ; 115 L. T. 
146 ; 13 Asp. M. L. C. 416, C. A. 

2114. Notice of withdrawal while ship on voyage 
— Payment of hire before arrival In port — Subse- 
quent withdrawal breach of contract.] — A charter- 
party contained a clause providing ; “ Payment 
of the hire to be made in cash monthly in advance 
... & in default of such payment or payments 
as herein specified, the owners shall liavo the 
faculty of withdrawing the steamer from the service 
of the charterers.” A month’s hire became due 
on Sept. 11. On Oct. 1 it was still unpaid, & the 
owners gave notice that they withdrew the ship, 
which was at that time at sea. On Oct. 2 the 
month’s liire was paid, & on the same day the ship 
arrived in port. On Oct. 4 the master, under 
instructions from the owners, withdrew the ship ; — 
Held : that there was a breach of the charterparty 
for which the owners were liable in damages. — 
Langfond (Owners) v. Canadian Forwarding 
& Export Co. (1907), 96 L. T. 659 ; 10 Asp. 
M. L. C. 414, P. C. 

Annotation .‘—Reid. Wulfsberg v. S.S. Woardalo (1916), 85 

L. j. K. B. 1717. 

C. Duration of Charter and Bedelivery of Ship to 
Owner. 

2115. Duration — Option to charterer or owner — 
To determine.] — Pltfs., on July 29, 1876, chartered 
their ship O. for a voyage from New York to 
Odessa. The freight was agreed “ during the 
voyage aforesaid” at £5,500 in cash at Hull, 
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Enfflaind, on the discharge of the cargo in Odessa. 
** If the vessel has not arrived at the port of New 
York on or before Sept. 1, 1876, cha^rors have 
option of cancelling this charterparty.** Pltfs., 
on Ang. 7, 1876, effected an insurance with deft. 
“ at & from London to New York while there, & 
thence to Odessa, via Constantinople,’* on their 
chartered freight, including, besides the ordinarv 
ones, all risks “ incident to steam navigation.^* 
The clause in the charterparty giving the option to 
cancel was not mentioned to deft. 

The ship started from England on Aug. 7, but 
owing to the failme of her machinery in the British 
Channel was obliged to put back for repairs, which 
occupied so much time that she did not reach New 
York until after Sept. 1, whereupon the charterers 
cancelled the charter & the freight was lost : — 
Held : (1) the interest in the chartered ^ight had 
commenced at the time when the charter was 
cancelled ; (2) deft, was not liable, for the freight 
was not lost by any of the perils insured against, 
but by the exercise of the option to cancel in the 
charterp^y ; (3) the withholding from deft, 

information as to the power to cancel vitiated the 
policy. — ^Mercantile S.S. Co. v. Tyser (1881), 
7 Q. B. D. 73 ; 29 W. R. 790 ; 5 Asp. M. L. C. 
6, n. 

Annoiatioris: — As to (2) Refd. The Alps (1893), 41 W. R. 

527. Befd. Manchester Liners v. British & Foreign 

Marine Iiisoo. (1901), 18 T. L. II. 183. 

2116. To renew — Effect of failure to 

exercise on contract with sub-charte .er.] — Under 
a charteiTiarty from the owners the charterers 
were entitled to a steamship until Sept. 29, 1920, 
with the option on giving thirty days’ notice before 
that date, of continuing the charterparty for three 
months longer. A sub-chaiierparty of the steam- 
ship granted by the charterers, wliich would other- 
wise have continued in force up to Dec. 22, 1920, 
was, in consequence of a breach by the sub- 
charterers, terminated on Oct. 2, 1920. The 
charterers did not exercise their option of renewal 

their charterparty accordingly terminated on 
the date fii*st above mentioned. On Sept. 25, 
1920, the owners chartered the steamship to the 
sub-charterers as from the time when it was 
delivered to them. On Oct. 2, 1920, the steamship 
was redelivered by the sub-charterers to the 
charterers, by the latter to the owners. The 
charterers claimed from the sub-charterers as 
damages for the breach by the latter of their con- 
tract the loss of the profits which they would have 
made during the period from Oct. 2, 1920, when the 
steamship was redelivered, to Dec. 22, 1 920, when 
but for the breach the sub-charterparty would 
have expired : — Held : the charterers could not 
recover the damages claimed, inasmuch as, owing 
to their not having exercised their option of 
renewal, they could not have given the sub- 
charterers the use of the steamship during the 
above period ; & it made no difference that the 
sub-ch^erers had themselves obtained a charter 
of the steamer from the owner. — Rutherford, 
Sender & Co. v, Goldthorpe, Scott & Wright, 
Ltd., The Startporth, [1922] 1 K. B. 608 ; 91 
L. J. K. B. 493. 

2117. To suspend in event of war — 

Whether charterparty dissolved or suspended.] — 

By a charterparty dated Jan. 18, 1913, pltfs., 
as the owners of the British S.S, Fe^arih, agreed 
to let, & the Vulcaah co. agreed to hire, the 
Femgarth for about five years. The Vulcaan co. 
was a Dutch co., but all its shares were held by 
Germans ; it was managed by directors who 
were Germans resident in Holland who were subject 


I to the control of a supervisory committee of 
Germans resident in Germany; it existed for 
the purpose of furthering the operations of certain 
German cos. The charterparty provided that the 
vessel should only be employed in lawful trades, & 
it contained the following clause : “ (27) That in 
the event of war between the nation to whose 
flag the chartered steamer belongs & any European 
Power or any other Power operating or likely 
to operate in European waters, charters, &7or 
owners shall have the option of suspendii^ this 
charter for the time during which hostilities are 
in progress.” On the outbreak of 'war between 
Great Britain & Germany on Aug. 4, 1914, the 
Vulcaan co. gave notice suspending the charter- 
party during the continuance of hostilities. Pltfs. 
brought an action claiming a declaration that the 
charterparty was dissolved as being a contract 
with or on behalf of alien enemies : — Held : the 
charterparty was dissolved & not merely suspended 
by the outbreak of war, inasmuch as to keep it 
alive would on the one liand assure to alien enemies 
the use of the vessel at the end of the war, thus 
fortifying their commercial position during the 
war by enabling them to commit their own shipping 
without being hampered by the necessity of having 
it free when peace should be declared, & on the 
other hand it would prevent pltfs. from com- 
mitting the vess(d on pain of being liable in damages 
if on the conclusion of peace they should be unable 
to resume the fulfilment of their contract under 
the charterparty. — Claphaai 8.8. Co., IjTD. v. 

HANDBLS-EN-TrANSPORT-MAATSCHAPPIJ V ULCAAN 

OF Rotterdam, [1917] 2 K. B. 639 ; 86 L. J. K. B. 
1439 ; 116 L. T. 826 ; 33 T. L. R. 646 ; 14 Asp. 
M. L, 0. 104 ; 23 Com. Cas. 13. 

Amwtutiom .‘—Refd. Naylor, Benzon r. Krainisebe Induetrlo 

Gesellschaft (1918), 87 h. J. K. B. 1060 ; Re Badlttoho Co., 

Bayer Co., etc., [1921] 2 Ch. 331. 

2118. Ship employed beyond date of termi- 

nation — Whether date of termination of essence 
of contract — Construction of charter as voyage 
charter.] — Gray & Co. v. Christie & Co. (1889), 
5 T. L. R. 577. 

Annotation : — Expld. Watson S.S, Co. v. Merry woatber 

(1913). 108 L. T. 1031. 

2119. .] — Under a charterparty 

a ship was hired within certain limits for a “ term 
of about six calendar months ” from the date 
when she was placed at the charterers’ disposal. 
The charterparty provided that sliould the steamer 
be upon a voyage at the expiration of the term, the 
charterers were to have the use of the steamer at 
the same rate & conditions for such extended time 
as might be necessary for the completion of the 
contemplated voyage, & in order to bring the 
steamer to the port of redelivery. The steamer 
came on hire on May 12, On Oct. 26 the 
charterers sent the steamer on a voyage within 
the prescribed limits, which it was obvious could 
not be completed so as to permit of the redelivery 
of the steamer to the owners at the end of the 
period of about six months, & the steamer was, in 
fact, delivered to the owners nearly two months 
after the expiration of that period : — Held : the 
charterers had not committed a breach of the 
charterparty. — Dene S.S. Co., Ltd. v. BucknaUj 
Brothers (1900), 6 Com. Cas. 372. 

2120. Provision for ship being on 

voyage at date of termination.] — ^A charterparty 
was expressed to be for ” about six calendar 
months^’ ; hire to be paid per month or part of a 
month, & to continue until redelivery of the 
steamer to the owner at a port in the United 
Kingdom or the United States. If the vessel was 
upon a voyage at the expiration of the named 
period, the charterers were to have the use of 
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steamer until completion of the voyage in order 
to bring her to a port of redelivery. If the char- 
terers redelivered the steamer in the United King- 
dom they were to pay a penalty of £600. At the 
expiration of six calendar months the vessel was on 
a voyage to a port in the United States : — Held : 
the owner was entitled to redelivery of the steamer 
on completion of her voyage to such port, & 
charterers were not entitled to send her on a fresh 
voyage to, & to redeliver her in, the United 
Kingdom. — ^Bucknall Brothers v. Murray 
(1900), 6 Com. Cas. 312. 

2121. .] — A steamer was char- 

tered for twelve calendar months, payment of hire 
to be at a certain rate per month, &> “at & after 
the same rate for any part of a month, used to 
complete a voyage,” hire to continue from the time 
specified for terminating the charterparty until 
delivery of the steamer to the owners at a port in 
the United Kingdom in the charterer’s option. 
The twelve months expired on Aug. 12. On Aug. 
18, the vessel finished dischar^ng a cargo at 
Oronstadt, which had been carried under a sub- 
charterparty for a voyage from Cardiff to that x>ort. 
The charterer intended that the vessel, after dis- 
charging at Cronstadt, should proceed to Lulea in 
ballast, load a cargo there, & proceed therewith 
to Botterdam, & thence to Gravesend, where the 
vessel would be delivered to the owners, according 
to reasonable calculations, before Sept. 12 : — Held : 
to send the ship to Lulea would be to cause her to 
commence a fresh voyage, & the owners were 
therefore entitled to have her redelivered to them 
at Oronstadt. — Re Istok (Owners) & Drughorn 
(1902), 18 T. L. B. 003 ; 7 Com. Cas, 190, C. A. 

2122. .J — By the terms of a 

charterparty a vessel was chartered from May 
16-31, 1912, until Oct. 15-31, 1912, at the rate of 
£015 per current month, “ hire to continue from 
the time specified for terminating the charter 
until her redelivery to owners, unless lost, at a 
port on East coast of United Kingdom between 
Oct. 15 &31, 1912. 

On Oct. 18, 1912, the vessel was at West Hartle- 
pool, & upon that day slie was dispatched by the 
charterers on a voyage from which to the know- 
ledge of the charterers it was impossible that she 
coifid return in time to be redelivered to the 
owners by Oct. 31. She was in fact redelivered 
on Nov. 20. The current rate obtainable for the 
vessel on Oct. 31 was £900 per month, & .the 
owner sought to recover from the charterers 
damages for twenty days detention of the ship 
calculated at the difference between the cuirent 
rate & the chartered rate for the period in ques- 
tion : — Held : the clause in the charteiiiarty set 
out above indicated an intention on the part of the 
parties to make the time specified in tlie charter 
for the redelivery of the vessel of the essence of- 
the contract, & as she was not redelivered by 
Oct. 31, the charterers had committed a breach 
of contract for which they were liable in damages 
at the rate claimed. — ^Watson S.S. Co., Ltd. v. 
Merrywbathbr & Co. (1913), 108 L. T. 1031 ; 
12 Asp. M. L. C. 353 ; 18 Com. Cas. 294. 

2123. .] — A steamship was char- 

tered on the terms (inter alia) that the hire was to 
be “ for about six months ” & the vessel was to be 
employed between Wales & part of France, there 
being a prohibition against trading in waters 
where military operations were in progress. The 
owner subsequently agreed with the charterers to 
enlarge the trading area, so as to include voyages 
between Liverpool or Manchester & Nantes. On 
Bee. 18, 1914, the vessel was taken over by the 
charterers & was employed in carrying coal A 


steel bars from Manchester to Nantes. In Feb. 
1915, Germany issued a decree that every hostile 
merchant ship in the waters around Great Britain 
would be dertroyed & a number of vessels were 
mink bv submarines, & the owner informed the 
ch^r L that he would consider the cl^r 
cancelled unless the vessel was sent to t^e 
where no military operations could be expected. 
Eventually the parties agreed that she shomd go 
on trading between Manchester & Nantes, & that 
the question whether an agreed extra sum shomd 
be paid by the charterers to the owner should be 
decided by arbn. On June 18, 1915, the six 
months expired, but the charterers sent the vessel 
on one more voyage & she did not return tm Jime 
30. It was then agreed that if the arbitrators 
decided that the hire had continued for more than 
“ about six montlis ” the charterers should pay 
the owner a further sum. The arbitrators decid^ 
in favour of the owner on both points HeZa ; 
(1 ) the arbitrators were justified in finding that the 
vessel was trading in waters where m^tary 
operations were in jirogress ; (2) the charterers 
had not acted reasonably in sending out the vessel 
on the day of the completion of the six months, & 
the award must be affirmed.— Meyer v. Sander- 
son (B. F.) & Co. fl9l6), 32 T. L. B. 

2124. Until stipulated notice by charterer— 

owners ineffective,] — (1) By a chartei 
steamship was hired for one calendar 


Notice by owners ineffective,] — (1) By a charter- 
party a steamship was hired for one calendar 
month for a certain sum, the hiring to contmue at 
the same rate until the charterers should determine 
it by fourteen days’ notice. Several months 
afterwards the owners gave fourteen (^ys notice 
purporting to determine the hiring & . 

steamship was requisitioned by . * * 

■—‘Held : the chaiterparty meant that the humg 
was to continue indefinitely as long as the steam- 
ship continued to exist subject to the right of the 
charterers to put an end to it at any tune by giving 
tlie stipulated notice ; & the hiring was not 

determined either by the ownei-s’ notice, or by the 

*"***(2 Wiile ^he owners of a steamship were de- 
tailing her from the charterers in bre^li of the 
charterparty, slie was reiiiusitionod by tlie British 
Govt. In an action by the chaiierers against the 
owners for damages for their detention of the 
steamsliio i—Hcld ; in the absence of proof to that 
effect, the requisitioning could not be regato^ as 
arising out of the detention of the v^el by the 
. owners, & the damages which the charterers were 
entitled to recover for the detention by the owners 
did not include damages in respect of the period of 

L ri.TsO ri23 L. T, 019 ; 20 T B. B. 401 ; 
15 Asp M. L. C. 78 ; 25 Com. Cas. 208. 

Anno^in :--As fo (2) ”• “““■ 

Iiomo S.S. Co., 115)221 i K. 13. 

2125 Invalid determination by owners— 

Subseouent requisition by Governmenf^Damages 
for period of requisition.] — Elliott Steam Tug 

A vwM At# Go.. 


-See Nos. 2083- 


oo. rjoHN PayV & Co:, No. 2124 ante. 

Frustration of adventure.] — See Nos 

^*^2126.*Redrt4very— Wiat*’ founts to— Owner 
enabled to resume 

V. Mavbogoedatos, No. 2029, ante. 

0,27 Tender of rodeilvery refused pending 

examination— Examlnatton revealing nec^ty lor 
LlablUty of chMterera for repate & 
diulng repairs.] — A- charterparty stipulated that 
the sWp was to be redeUvered at the expiration of 
the chirtorimrty “ in same ^d o^er “ 
deUvered.” She was damaged owing to the 
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charterers’ default, & was tendered for redelivery 
in that state. The redelive^ was refused by the 
owners until the ship was in same good order as 
when delivered,” & they claimed hire for the period 
occupied in repairs, at the conclusion of which 
period they accepted redelive^ ; — Held : the 
charterparty involved two obligations on the 
charterers ; (a) to redeliver, & (6) to redeliver in 
^od order ; & as the ship was tendered for re- 
delivery at the proper time, no hire was payable 
in respect of the time subsequent to the tender 
during which repairs were being executed, but 
damans only, for detention & cost of repairs, were 
payaMe. — ^Wyb Shipping Co. v. Chemin db fbr 
Paris-0rl6ans, [1922] 1 K. B. 617 ; 91 L. J. K. B. 
653; 38T. L. R. 274; 66 Sol. Jo. 406. 

2128. Liability of charterer for 

hire after tender.] — Wye Shipping Co. v. Chemin 
DB per Pabis-Orl^ans, No. 2127, ante. 


D. Requisition of Ship by Government. 

2120. Whether adventure frustrated.] — By a 
time cliarterparty a steamship was chai^rea for 
sixty months at a fixed sum per month. The 
charterparty contained an exception of arrests & 
restraints of princes, & the charterers had the 
liberty of subletting the steamer on Admlty. or 
other service. After the outbreak of the war, 
when the charterparty had nearly three years to 
run, the steamer was requisitioned by the Admlty., 
employed by them in the transport of troops : — 
Held : the interruption was not of such a character 
as that the ct. ought to imply a condition that the 
parties should be excused from further performance 
of the contract, & that the requisition did not 
determine or suspend the contract. — F. A. Tamp- 
UN S.S. Co., Ittd. V. Anglo Mexican Petroleum 
Products Co., I/td., [1910] 2 A. C. 397 ; 85 L. J. 

K. B. 1389 ; 32 T. L. R. 677 ; 21 Com. Cas. 299 ; 
sub nom. Re P. A. Tamplin S.S. Co., I/td. & Anglo 
Mexican Petroleum Products Co., Ltd., 115 

L. T. 316 ; 13 Asp. M. L. C. 407, H. L. 

Annoiatione : — Ck>illd. Chinese Mining & Engineering Co. v. 

Sale, [1917] 2 K. B. 5»U. Apld. Lluyd Royal Be^ Soc. 
Anon. V. Stathatos (1917), 34 T. L. R. 70; Marshall v. 
GlanTlU, [1917J 2 K. B. 87. FoUd. Modem Transport Co. 
V. Dunerlo S.S. Co., [1917] 1 K. B. 370. Consd. Scottish 
Navigation Co. v. Souter, Admiralty Shipping Co. v, 
Weidner Hopkins, [1917] 1 K. B. 222 ; Countess of War- 
wick S.S. Co. V. Le Nickel Soc. Anon., Anglo Northern 
Trading Co. v. Emlyn Jones Sc Williams, [1918] 1 K. B. 
372 : Metropolitan Water Board e. Dick Kerr, [1918] 
A. C. 119. Apld* Elliott Steam Tug. Co. v. Duncan 
a918), 34 T. L. R. 583 ; Naylor, Benzon v. Krainlsche 
Industrie Oesellschaft (1918), 87 L. J, K. B. 1066. Confd. 
Bank Line v. Cupel, [19191 A. C. 435. Apld. Dominion 
Coal Co. V. Roberts (1920), 36 T. L. R. m. OolUd. Re 
Badisohe Co., Bayer Co., etc., [1921] 2 Ch. 331. Apld. 
Dominion Coal Co. v. Masklnonge S.S. Co., [1922] 2 K. B. 
132. Befd. dapham S.S. Co. v, Handels-en Transport 
MaatschappB Vulcan of Rotterdam, [1917] 2 K. B. 639 ; 
Heilgers v. Cambrian Steam Navigation Co. (1917), 33 
T. L. R. 348 ; Blackburn Bobbin Co. v. Allen, [lOlS] 2 
K. B. 467 ; Re Comptolr Gommerdal Anversois Sc Power, 
[1920] 1 K. B. 868 ; Re Thomett Sc Fehr Sc Yuills, [1921] 
1 K. B. 219 : Larrinaga v. Soc. Franco-Amerioaine des 
Phosphates do Medulla (1923), 92 L. J. K. B. 455 : Hlrii 
Mulji V, Cheong Yue S.S. Go., [1926] A. C. 497. Xenta. 
Leiston Gas Co. v. Lelston-Cum-Sizewell U. D. C. (1915), 
80 J. P. 05 ; Nordman v, Rayner & Sturges (1916), 33 
T. L. R. 87 ; Orconera Iron Ore Co. v. Fried Krupp Akt, 
(1917), 86 L. J. Ch. 013 : Hulton v. Chadwick Sc Taylor 
U918), 34 T. L. R. 230 ; Kensington Blectrio Lightij^ Co. 
V. Notting Hill Electric Lifting Co. (1918), 82J. P. 197 ; 
Schostall V. Johnson (1919), 36 T. L. R. 76 ; Re Thellusson, 
^»^.jAhd;j,^|1919] 2 K. B. 735 ; Willis v. Willis (1927), 

2180. .] — Dinham, Fawcus Ss Co. v, 

WITHBRINGTON & Evekbjtt, [1916] W. N. 164. 
Annolaiion ToUd. Cork Oaa Consumers Oo. v. Wltherinc- 

ton Sc Everett (1920), 36 T. L. R. 699. ^ 

2181. .] — Pltfs. chartered three Bteamers. 

The owners were to pay for the insurance of the 


vessels & maintain them in efficiency. The 
Admlty., during the course of the war & aJter the 
delivery to the charterers, requisitioned each of 
the steamers : — Held : (1) the chart^arties had 
not been terminated by the requisitions ; (2) as 
the Admlty. charters took effect partly out of the 
interests of the charterers & partly out of the 
interests of the shipowners, the Admlty. hire must 
be divided between the two.— Chinese Mining 
Engineering Oo., Ltd. v. Sale & Co., [1917] 
2 K. B. 599 ; 86 L. J. K. B. 1465 ; 117 L. T. 32 ; 
33 T. L., R. 464 ; 14 Asp. M. L. C. 95 ; 22 Com. 
Cas. 352. 

Annotaiiotis : — Aa to (2) Apld. Elliott Steam Tug Co. v. 
Dunoui (1918), 34 T. L. R. 683. Generally, IMtd. Domluion 
Coal Co. V. Masklnonge S.S. Ck>., [1922] 2 K. B. 132. 

2132. .] — ^Modern Transport Co., Ltd. 

V. Duneric S.S. Co., No. 1797, ante. 

2183, J — By a charterparty dated Aug. 5, 

1914, pltfs. chartered a steamer from defts. for 
about 15 months, & the steamer entered on the 
charter in Dec. 1914. In Oct. 1916, the Admlty. 
requisitioned the steamer at a higher rate than the 
rate of hire fixed by the charterpetrty. In an 
action by the charterers against the owners of a 
declaration that the charter liad not been deter- 
mined by the requisition & that pltfs. were entitled 
to the benefit of the difference between the rate 
fixed by the charter & the rate paid by the Admlty. : 
— Held: the doctrine of frustration of adventure 
was applicable, Sc therefore the action failed. — 
Heilgers & Co. v. Cambrian Steam Navigation 
C o., Ltd. (1917), 34 T. L. R. 72, C. A. 

2134. .]-^Pltfs. chartered ft steamship from 

defts. for one month, pltfs. to have the option of 
continuing the hire for any further period. The 
charter contained an exception of restraints of 
princes. Pltf. exercised their option to continue 
the hire after the first month, & while the charter 
was still in force the vessel was requisitioned by 
the Admlty. During the period of requisition the 
vessel was transferred from the gross to the net 
basis, & was engaged in word more arduous than 
that contemplated by the charter &: at a place not 
contemplated by the charter ; — Held : the requisi- 
tion did not put an end to the charter, but the 
question whether the owners were entitled to a 
share of the sum received by the charterers from 
the Admlty. for hire was a matter for a referee. — 
Elliott Steam Tug Co., Ltd. v. Duncan 
(Charles) & Sons, Ltd. {IdlS), 34 T. L. R. 
683. 

Annotaiiona : — FoUd. Elliott Steam Tug Co. v. Payue, 
[1920] 2 K. B. 693. Reid. Dominlou Coal Co. v. Maskl- 
nonge S.S. Co., [1922] 2 K. B. 132. 

2185. .] — Countess of Warwick S.S. Co. 

V. Lb Nickel Soci6t6 Anonyme, No. 2086, ante. 

2136. .] — The principle of frustration of 

the adventure applies to a time charter. 

By a charterparty of Feb. 16, 1916, defts. 
agreed to let a steamer to pltfs., the charterers, 
for twelve months from, the time the vessel should 
be delivered Sc placed at the disposal of the char- 
terers at a coal port in the United Kingdom as 
ordered by the charterers, to trade between safe 
ports within certain specified limits. The charter- 
party excepted loss of damage arising from 
restraints of princes. It also provided (a) (clause 
26) that, should the steamer not have been de- 
livered on Apr. 30, 1915, the charterers should 
have the option of cancelling the charter. Sc that, 
should it be proved that the steamer throi^h 
unforeseen circumstances could not be delivered 1^ 
the cancelling date, the charterers, it required, 
should, within a prescribed time after receiving 
notice thereof, declare whether they would canew 
or take delivery ; (6) (clause 31) that the charterers 



367 


Pabt VII. — Careuge op Goods. 


should have the option of cancelling should the 
steamer be commandeered by the &ovt. during 
the currency of the charter. The steamer was not 
delivered on Apr. 30, & on May 11, before delivery, 
the steamer was requisitioned by the Govt., but 
pltfs. did not exercise their option to cancel. In 
Aug. defts. agreed to sell the steamer to third 
parties conditionally on obtaining her release from 
the Govt., & the Govt, consented to release the 
steamer on being provided with a substitute. 
The ship was released in Sept. & the sale was 
effected. Pltfs. claimed damages for non-delivery 
of the steamer ; (1) the appHcation of the 

prmciple of frustration was not excluded by the 
special terms of the charterparty ; (2) the requisition 
& detention of the steamer destroyed the identity 
of the chartered service & entitled defts. to treat 
the charterparty as an end. — ^B ank Line, Ltd. v. 
Capkl (Arthub) & Co., [1919] A. C. 436: 88 
L. J. K. B. 211 ; 120 L. T. 129 ; 35 T. L. R. 150 ; 
03 Sol. Jo. 177 ; 14 Asp. M. L. C. 370, H. L. 
Annotations: — As to (1) Edo. Re Comptoir Commercial 
^versols & Power, [1020 J 1 K. 13. 868 ; He BadiHche Co., 
Bayer Co., etc., [1021] 2 Ch. 331. As U) (^2) Apld. Wood- 
field S.S. Co. ^ Thompson (1919), 36 T. L. II. 43 ; Snla 
Sooleta di Narigazlono Induatrla o Comraerclo v. Suzuki 
(1924), 29 Com. Cas. 284 ; Hirji Mulji v. Cheong Yue 
S.S. Co., [1926] A. C. 497. Generally, field. Dominion 
Coal Co. r. Masklnonge S.S. Co., [1922] 2 K. B. 132 ; 
Lai^aga v. Soc. Franco -Amerloaiue des Phosphates de 
Medulla (1922), 92 L. J. K. B. 455. Mentd. Mnrlarty t;. 
Ilegpnt’s Garage & Engineering Co., [1921] 1 K. B. 423 ; 
JJatthey V. Curling, [1922] 2 A. C. 180 ; Cohen Sellar. 
L19«uJ 1 li.. B. dob. 

2137. .]-~Elliott Steam Tug Co. v, John 

Payne & Co., No. 2124, ante. 

2138. — - — .] — Pltfs. in 1909 chartered a vessel 
from defts., the owners, by a charterparty which 
entittod pltfs. to the use of the vessel for seven 
consecutive St. Lawrence seasons (i.e., during the 
portion of each year when the water was not 
liable to be blocked by ice), with an option for three 
more seasons. The option had been duly exer- 
cised. In 1915, just before the vessel should have 
been tendered for the coming season, the Guvt. 
wquisitioned her, & she remained on requisition 
till 1919 ; — Held : the contract was not divisible 
into contracts for 10 separate seasons, &, as the 
requisition did not destroy it as a whole, defts. 
were liable to account to pltfs. for the excess of the 
amount paid to pltfs. by the Govt, over the amoimt 
of hire under the charter. — Dominion Coal Co. v, 
Roberts (1920), 36 T. L. R. 837. 

A^d.^Domlnion Coal Co. v. Maskluongo S.S. 

^ charterparty made in Nov. 

1916, resps. agreed to place their steamsliip at the 
disposal of applts. at Singapore on Mar. 1, 1917, & 
applts. a^ed to employ her on specified terms for 
wn months from the date when she was delivered 
to them. The charterparty contained a clause by 
which all disputes arising out of the contract were 
submitted to arbitration in Hong Kong. The ship 
was requisitioned by the Govt, before Mar. 1, 

1917, & was not released until Feb, 1919. Applts. 
then refused to take delivery of her. An arbi- 
trator awarded resps. damages for breach of con- 
tact, Sc they brought an action upon the award : — 
Held : there had been in 1917 a frustration of the 
charterparty which forthwith brought to an end 
the whole contract, including the subndssion to 
arbitration. — ^Hnuri Mttui v, Cheong Yue S.S. 
Co., Ltd., [1926] A. 0. 497 ; 96 L. J. P. C. 121 ; 

L. T. 737 ; 42 T. L. R. 369 ; 17 Asp. M. L. 0. 
8 ; 31 Com. Cas. 109, P, 0. 

dnmtotim /-Hiwtd De La Garde v, Worsnop (1927), 90 

L. u. Cu. 440. 

2140. Adjuitment of hire pro rata.]— A 

steamer wae chartered for four months oy a 


I charterparty which provided for payment of a 
I fixed hire per month Sc pro rata for any fractional 
part of a month until redelivery to owners as 
therein stipulated, payment of hire to be made in 
London mon^y in e^vance. Redelivery was to 
I be at a United Kingdom coal x>ort. Should the 
steamer be on a voyage at the expiration of the 
period fixed by the charter, the charterers were to 
have the use of the steamer at the rate Sc on the 
conditions therein stipulated to enable them to 
complete the voyage, provided that the voyage 
was reasonably calculated to be completed about 
the time fixed for the termination of the charter. 
Money in dispute to be deposited at a bank in the 
joint names of the parties at the place of payment 
of the hire until the settlement of the dispute by 
arbn. Provision was made for the cesser of hire 
in the event of a breakdown of macliinery or of the 
steamer being lost or missing. The period fixed 
by the charter expired on Aug. 10, 1919. In July, 
1019, the charterers loaded the steamer at Antwerp 
with a cargo for Toulon with the intention that she 
should return to Great Britain with a cargo from 
Toulon. The steamer arrived at Toulon, but the 
discharge of her cargo was not completed until 
Aug. 16, when she was requisitioned by the Ship- 
ping Controller & sent to Australia : — Held : 
(1) the stipulation for payment in advance applied 
to a case of extension of the charter beyond the 
charter term, Sc on Aug. 10 a full month’s hire was 
payable by the charterers ; (2) the charterers were 
not entitled to a pro rata adjustment by reason of 
the frustration of the adventure. — French Marine 
V. COMPAGNIB NaPOLITAINE D’EcLAIRAGE ET DE 
Chauppage par le Gaz, [1921] 2 A. C. 494 ; 90 
L. J: K. B. 1068 ; 125 L. T. 833 ; 37 T. L. R. 923 ; 

15 Asp. M. L. C. 358 ; 27 Com. Cas. 69, H. L. 
Annotation :~~Refd. Cantiaro San llocco S. A. v, Clyde 

Shipbuilding & Engineering Co., [1924] A. C. 226. 

2141. Government paying hire in excess of 
charterparty — ^Title to excess as between owner & 
charterer.] — Chinese Mining Sc Engineering Co., 
Ltd, V, Sale & Co., No. 2131, ante, 

2142. .] — Elliott Steam Tug Co., 

Ltd. V, Duncan (Charles) & Sons, Ltd., No. 2131, 
ante, 

2143. .]— In Nov. 1909, pltfs. char- 

tered a steamsliip from the owners for seven con- 
secutive St. Lawrence seasons commencing with 
the spring 1912. The charter contained the usual 
.exceptions including “ Restraint of Princes.” In 

Oct. 1915, defts. took over from the owners all 
rights Sc obligations under the chartei*party. In 
Feb. 1915, the steamship was requisitioned by the 
Govt. & was employed in Govt, service from May 
to Sept. 1915. For this period £10,600 was paid 
to defts. by the Govt, by way of compensation. 
The amount payable by pltfs. to defts. under the 
charteimarty would have been about £6,000 & 
pltfs. claimed £4,500, the difference between these 
two sums, from defts. The ship was again re- 
quisitioned in 1916, & pltfs. made a similar claim 
for £600 in respect of this period. Upon this 
amount they also claimed interest : — Held : 
(1) pltfs. were entitled to recover the excess of 
Govt, payments over charterparty hire for the 
years 1916 Sc 1916 ; (2) in respect of the excess 
due to pltfs. for 1916, defts. were in the position 
of quasi-trustees for pltfs. Sc were liable to them 
for interest at 5 per cent, thereon as from the 
end of 1916. — Dominion Coal 0o.> Ltd. v, Mas- 
KiNONGE S.S. Co., Ltd., [1922] 2 K. B. 132 ; 91 
L.J. K.B.673 ; 127 L. T. 307 ; 38 T. L* R. 691 ; 

16 Asp. M. L. 0. 8 ; 27 Com. Gas. 337. 

2144. Sale by owner durlug requisition— No 
arrangement with purohaser tor pertormanee ol 
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Sect 2. — Charterparties : Svb-aect 22, D. ; svb-aect 
23, A. <&: B. Sect 3 ; Sub-sect 1.] 

charterparty.] — By a charterparty in 1916 the 
steamship then building, was chartered by 
deft, to pltfs. for three years from the time she was 
fit to sau. The charterparty provided that should 
the steamer that was to carry out the charter be 
lost either before or during its fulfilment deft, 
was to provide another steamer of a similar size, 
class & description on the same terms & condi- 
tions ; & that should the steamer be requisitioned 
by the Admlty. the owner & charterers wei'e to 
be held harmless, &; any time during which the 
steamer might be used by the Admlty. during the 
existence of the contract should be for owner’s 
account & liire under the contract should cease 
for such period, the contract to be prolonged by 
such period as the steamer might be under requisi- 
tion, so that the full three years* contract between 
owner & charterers should be carried out. The 
steamer, when completed, was requisitioned by 
the Admlty. & still remained under requisition. 
While the steamer was under requisition deft, 
sold her free from chai'tcr engagements, & the 
purchasers refused to undeitake to carry out the 
cliarterparty. Pltfs. claimed damages from deft, 
for breach of the charterparty, contending that 
by the sale of the steamer deft, had wiongfully 
repudiated the charterparty & put it out of his 
power to perform it : — Held : deft., by the sale 
of the steamer, had repudiated the chsuteiparty, 
was liable in damages. — Omnium D’Enteu- 
PRisES v. Sutherland, [1919] 1 K. 1 . 618; 88 
L. J, K. B. 666 ; 120 L. T. 265 ; 14 Asp. M. L. C. 
402, 0. A. 


Suii-SECT. 23. — Stami»s. 

A. hi OcneraL 

Sec Stamp Act, 1891 (c. 39), ss. 8, 49 (1) (2), 50, 
51, sched. I. 

2145. Time for stamping — Charterparty wholly 
executed abroad.] — A chai'terparty executed en- 
tirely abroad & stamped within two months 
after it has been received in this country can be 
received in evidence, since it falls within the i>ro- 
visions of Stamp Act, 1870 (c. 97), s. 15, &; not of 
sects. 67 & 68 of that Act. 

Semble, such a charterparty must be stamped 
with an impressed & not an adhesive stamp.- - 
The Belfort (1884), 9 P. D. 215; 63 L. J. P. 
88 ; 51 L. T. 271 ; 33 W^ R. 171 ; 5 Asp. M. L. C. 
291, D. C. 

See^ 7ioWf Stamp Act, 1891 (c. 39), s. 15 (3). 

2146. What documents require stamp — Guaran- 
tee for performance of charterparty.] — A guarantee 
for the due performance of a charterparty does 
not require to be stamped as “ charterparty or 
agreement for the charter of any ship or any 
memorandum, letter or other writing between the 
captain or owner of any ship & any other person, 
for or relating to the freight or conveyance of 
goods, etc., on board such sto, etc.” within 6 & 6 
Viet. c. 79, s. 2, & Sched. — ^Rein v. Lane (1867), 
L. R. 2 Q. B. 144 ; 8 B. & S. 83 ; 36 L. J. Q. B. 


81 ; 16 L. T. 466 ; 15 W. R. 346 ; 2 Mar. L. C. 
448. 

Annoiaiion: — Expld. Horaey v. Graham (1869), L. II. 5 

C. P. 9. 

2147. Whether Impressed or adhesive stamp 
necessary — Charterparty whoUy executed abroad.] 

— The Belfort, No. 2145, ante, 

B, Evidence, 

2148. Admissibility in evidence of unstamped 
charterparty.] — Where the declaration alleged that 
deft, had, falsely represented himself as an agent 
of the master of a vessel, & so entered into a 
charterparty with pltf . ; — Held : under the plea 
“ not guilty,” the contract must bo proved by 
pltfs., & not the misrepresentation o^y, & the 
charterparty being unstamped could not be read 
in evidence ; though deft, was not an agent of 
any “ master, or captain, or owner ” of a vessel. 
— ^Brink V. Winguard (1847), 2 Car. & Kir. 656, 
N. P. 

2149. .] — MacDonald v. IIigiifield (1847), 

4 L. T. 656. 

2150. Unstamped copy — ^Evidence as to 

original being stamped — Sufficiency of.] — (1) In 

an action on a charterparty against the charterer, 
a copy of the chaiter signed by or on his behalf, 
though that copy is signed by the shipowner, 
is a copy, & admissible unstamped, notwithstand- 
ing 5 & 6 Viet. c. 79, if there is any evidence that 
the original was stamped. 

(2) It is for the objector to a copy, even if a 
charferparty, on the ground that the original was 
not stamped under 6 6 Viet. c. V9, to make out 

that fact ; at all events, very slight evidence to 
the contrary will be sufficient to rebut the objec- 
tion, & a memorandimi on the charter ” the 
brokers hold the original stamped,” is sufficient. 
— Smith v, Maguire (1858), 1 F. & P. 199 ; sub- 
segnent proceedings, 3 H. & N. 554. 

2151. Objection on ground that original 

not stamped — Onus on objector.] — Smith v, 
Maguhie, No. 2150, ante, 

2152. Presumption as to stamping — Charter- 
party lost — Admissibility of secondary evidence of 
contents.] — An unstamped charterparty was 
within the fourteen days allowed by 5 & 6 Viet, 
c. 79, s. 21, for stamping such instruments with- 
out payment of a penalty, delivered at the office 
of the sub-distributor of stamps at 0., for the 
purpose of its being transmitted to Ijondon to bo 
stamped, the proper amount of stamp duty & 
postage being left with it. The clerk in that 
office to whom it was delivered, proved that he 
sent to London all documents left with him for 
that purpose, but he had no recollection of the 
document in question. The clerks in the office 
in Ix)ndon were unable to say whether or not the 
document reached their hands ; but they said, 
that, if it did, it would in usual course be returned 
to the distiict office in the country. The clerk 
at C. could not say whether the document was 
returned to him or not ; but he stated, that, on 
search being made for it, no trace of it could be 
discovered ; — Held : this sufficiently raised a pre- 
sumption that the document was stamped, so as 
to let in secondary evidence of its contents. — 
Closmadeuc V, Carrel (1866), 18 0. B. 36 ; 25 


PART VII. SECT. 2, SUB-SECT. 23.— A. 

n. Charterparty not under seal ,] — 
An aeroement for the hiring of a steam- 
for a certain period, at a certain 
Bum, payable woekly, for the carriage 
of paBBODgers & gooda, not under seal, 
is within 5 &; 6 Viet. o. 82, although 
strictly not a ebartexparty, & requires 


a 58, Btamp. — Londonderby Steam- 
boat Co., Ltd. v, Middleton & 
PoLLExraN (1857), 7 I. C. L. R. 361 ; 
10 Ir. Jur. 18.— IR. 

o. Time for stamtdna — Charter- 
party stamped out of time — Wheiher 
action maintainable on charterparty .] — 
Green v. Jones (1859), 8 1. C. L. 11. 
338 ; 11 Ir. Jur. 27.— IR. 


PART VII. SECT. 2, SUB-SECT. 28.— B. 

p. Admissibility in evidence of 
unstamped letter aaopiing stamped 
charterparty .] — regular stamped 
charterparty was Blamed by A. as 
agent for B. A subsequent letter 
from B. having been tendered as 
evidence of his adoption of it. was 
objected to as unstamped &; Impro- 
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L. J. 0. P. 216 ; 27 L. T. O. S. 136 ; 2 Jur. N. S. 
474 ; 4 W. B. 647 i 130 E. B. 1276. 

Annotaliona Arbor v. Fussell (1862), 11 W. 11. 26 ; 

Marine Inveatment Co. v. Haylslde (1872), L. K. 5 H. L. 
624. 

2153. Document executed wholly abroad.] — 

— The BETiPORT, No. 2145, ante. 

See, now, Stamp Act, 1891 (c. 39), s. 15 (3). 


Sect. 3.— BILLS OF LADING. 

SuB-BE<7r. 1 . — In General. 

Sec, now. Carriage of Goods by Sea Act, 1924 
(c. 22). 

2164. What amounts to — Delivery order.] — 

A., of London, had ordered beans of B. & 0. of 
Leghorn, tlirough D., their agent. B. & 0. shipped 
more than the quantity ordered, & drew two bills 
upon A., one for the quantity ordered, & the other 
for the residue ; & they transmitted those bills 
to A. through I)., with a letter of advice & an 
indorsed bill of la^i^ for the whole cargo. The 
beans were shipped in 3,032 sacks. A. accepted 
the bill for the beans ordered, but declined to take 
the residue, amounting to 1,442 i sacks, or to 
accept the biU drawn against them. D. consented 
to take the residue of the beans, & A. thereupon 
wrote a letter to him, acknowledging such residue 
to be his, & enclosed an order the captain to 
deliver to the bearer the l,442i sacks. D. there- 
upon handed over the bill of lading to A. D. 
accepted the bill drawn against the residue of the 
cargo, & paid it at maturity. Before the arrival 
of the ship D. sold the residue to E., who accepted 
a bill for the amount, drawn by B. who happened 
to be in London, & D. handed to E. A.’s letter & 
delivery order. E. afterwards applied to F. for an 
advance of cash, & handed him over as a security 
{inter alia) such letter & delivery order ; & F, gave 
his acceptance to E. for the amount of cash re- 
quired : which acceptance was honoured at 
maturity. Before E.’s acceptance became due, 
& before the arrival of the ship, E. stopped pay- 
ment. When the ship arrived, the portion of the 
cargo which A. had accepted the bill was delivered 
to him: — Held: (1) the delivery order given by 
A. was not equivalent to a bill of lading. 

(2) The delivery of a bill of lading indorsed 
. . . puts it in the power of the indorsee to transfer 
the propeity . . . but as between the original 
parties, the consignor & the consignee the question 
whether the property passed will depend upon 
what the real contract was (Tindal, 0..T.). — 
.Ienkyns V, UsBORNB (1844), 7 Man. & G. 678 ; 
8 Scott, N. B. 605 ; 13 L. J. C. P. 196 ; 3 L. T. 
O. S. 300 ; 8 Jut. 1139 ; 135 E. B. 273. 

Annotations : — As to (1) Befd. Grant v, Norway (1851), 10 
C. B. 665. OeneraXly, Mentd. Fuentes v, Montis (1868), 
L. R. 3 C. P. 268 ; Colo v. North Western Bank (1875), 
L. R. 10 C. P. 354 ; Folkes u. King, 11923] 1 K. B. 282 ; 
Lowther v, Harris, [1927] 1 K. B. 393. 

2166. Receipt of goods to bo transported.] — 

Seweu. V, Burdick, No. 2180, post, 

2166. Admiralty Court Act, 1861 

(c. 10), s. 6.] — A document whereby the receipt 
of goods is acknowledged for shipment on bciard 
a named ship, or on some other ship for carriage 
by sea & delivery to the shipper’s order, the 
document being signed on behalf of the master, 


is a bill of lading for the purposes of the Bills of 
Lading Act, 1855 (c. Ill) & Admiralty Court Act, 
1861 (c. 10), s. 6. Parcels of goods were accepted 
in New York for delivery at Sydney to the shippers’ 
order, there being given to each shipper a <iocu- 
ment in the above-mentioned character. Upon 
the named ship arriving at Sydney the goods 
were not delivered. Besps., twenty firms, each 
being indorsees of one of the documents, issued 
a joint writ in rem claiming severally to recover 
dam^es. The writ stated that pltfs. claimed as 
consignees or indorsees of bills of lading for non- 
delivery of goods agreed to be carried by the 
named ship, or agreed to be shipped within a 
reasonable time by some other vessel of the same 
line. On affidavits sworn separately by pltfs., 
alleging that the goods were either lost or were 
not shipped on any other vessel within a reason- 
able time, the ship was arrested. The owners 
of the sliip took out a summons to set aside the 
writ & all proceedings thereunder : — Held : the 
documents in question were bills of lading within 
the Admiralty Court Act, 1861 (c. 10), s. 6, & the 
proceedings being to set aside the writ & it not 
being denied that some of the goods were received 
on board, the action should proceed. — T he Marl- 
borough IIiLL V, Cowan & Sons, [1921] 1 A. C. 
444; 90 L. J. P. C. 87 ; 124 L. T. 645 ; 37 T. L. B. 
190; 15 Asp. M. L. C. 163; 26 Com. Cas. 121, 
P. C. 

Annotation : — Ezpld. Diamond Alkali Export Corpn. r. FI. 

Bourgeois. [1921] 3 K. B. 443. 

2157. Necessity for acknowledgment 

of shipment.] — Under a contract for the sale of 
goods to be shipped from American seaboard 
c.i.f. .Gothenburg, the sellers tendered, with an 
invoice for the goods, (a) a document purporting 
to be a bill of lading, in the following form : “ Be- 
ceived in apparent good order & condition from D. 
to be transported by the Anglia now lying in the 
Port of Philadelphia ... or failing sliipment by 
steamer in & upon a foUowii^ steamer, 280 bags 
Dense Soda,” & (5) a certificate of insurance 
issued by an American insurance corpn., which, 
as the certificate declared, ” represents & takes the 
place of the policy & conveys all the rights of the 
signed policy holder ... as fully as if the pro- 
perty was covered by a special policy direct to 
the holder of this certificate ” : — Held : the 
buyeis were entitled to reject upon the ground 
that proper documents had not been tendered by 
the sellers in conformity with the contract ; for 
document {a) did not acknowledge shipment, & 
was therefore not a biU of lading within the c.i.f. 
contract, & as to (&), a document of insurance is 
not good tender in England under an ordinary 
c.i.f. contract unless it be an actual policy, & 
uffiess it falls within the provisions of Marine 
Insurance Act, 1906 (c. 41). — Diamond Alkau 
Export Corpn. v, Fl. Bourgeois, [1921] 3 K. B. 
443 ; 91 L. J. K. B. 147 ; 126 L. T. 379 ; 15 Asp. 
M. L. C. 465 ; 26 Com. Cas. 310. 

Annotations: — Apprvd. Scott v. Barclays Bank, [1923] 2 

K. B. 1. Reid. Aron (Incoroorated) v. Comptoir Wegl- 

mont, [19.21] 3 K. B. 435 ; Harper v, Mackeclmle, [1925] 

2 K. B. 423 ; Koskas v. Standard Marine Insce. (1927), 

137 L. T. 165. 

2158. ** Clean bill — BiU having no 

marginal qualifying words.] — BESTrrunoN S.S. 
Co. V. Sir John Pieie & Co., No. 3849, post, 

2169. Whether essential to transfer of property 
in cargo.] — M eyer v. Sharpe, No. 2328, post. 


bative. — G ray tJ. Sutherland (1849) 
12 Dunl. (Ot. of Sess.) 438.— SCOT. 


PART VII. SECT. 8, SUB-SECT. 1. 
2158 1. What amounts fo— “ Clean 
J.— VOL. XU. 


MU **—BiU having no marginal qualify- 
ing ufords.j — ^Akrospb v, Barr (1881), 
8 R. (Ct. of Sosa.) 602 ; 18 So. L. K 
411.— SCOT. 

a. Construction — Clause exempting 


shipper from liabilUy ,] — Stipulations 
in contracts for the caniage of goods 
& in bill of lading, exempting the 
carrier from liability in certain cases, 
are construed striotly. — A lexander 

B B 
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Sect S . — Bills of lading: Svb-^eoia* 1 2, A. <fi? 

B. (g).] 

2160. .] — ^Nathan v, Giles, Giles v, Na- 

than, No. 2387, post. 

2161. .] — ^Where from all the facts it may 

fairly be infemd that it was the intention of the 

the mere circumstance ok the bill oi^Euiing being 
taken in the name of the seller, & remaining 
unindorsed, will not prevent its passing. — Joyce 
t;. Swann (1864), 17 C. B. N. S. 84 ; 144 E. B. 34. 

Annotations: — Betd. Moakes v. Nloolson (1865), 19 C. B. 

N. S. 290 ; Seaerave v. Union Marine Insce. (1866), L. R. 

1 C. P. 305 ; Williams v, Cohen (1871), 25 L. T. 300; 

Anderson v. Morioe (1876), 1 App. Cas. 713 ; The Parohim, 

U918J A. C. 157. 

2162. Construction — Of freight clause.] — (1) A 
bill of lading, in mentioning the freight payable 
for a cargo, did not use the ordinary words ** he or 
they paying freight for the same,’* but after 
giving the names of the consignees to whose order 
Qie cargo was to be delivered, employed the words 
** freight for the goods £4 5a. per ton of 20 cwt. 
net, delivered, with primage & average accus- 
tomed,” etc. ; — Held : that the two forms of 
expression were in effect the same, &; constituted 
the ordinary condition that the goods were to be 
deliverable only on paying freight. 

(2) Though freight may not be payable in respect 
of a man’s own goods conveyed in his own ship, 
it becomes so if he makes third persons, who have 
advanced him money, the consignees of those 
goods, A the goods are by the bill of lading deliver- 
able to their order. T. & co., who acted as the 
London bankers for Holm, of Stockholm, con- 
sented to open a credit in his favour with mer- 
chants at Axyab for the purchase of “ rice for the 
English market, shipped by vessels of my own, 
the Java, etc., at, etc., f.o.b.” The rice was 
purchased, & sMpped on board the Java, & made 
deliverable to the order of T. & co., who accepted 
bills to cover the purchase. The bill of lading 
was indorsed to them ; it described the goods “ to 
be delivered in like good order, etc., unto T. & 
co., or their assigns ; freight for the goods £4 5s. 
per ton of 20 c^. net, delivered, with primage 
« average accustomed.” While the Java was on 
its voyage. Holm obtained advances from 0. & co., 
to whom he assigned the freight as secmity ; — 
Held: under these circumstances 0. & co. were 
entitled to the freight, & T. & co. were, like all 
other consignees of a cargo, liable to pay it imder 
the terms of the bill of lading, although the cargo 
was, in fact, brought to England in Holm’s own 
vessel, the Java, — ^Wegublin v. Celmer (1873), 
L. R. 0 H. L. 286 ; 42 L. J. Ch. 758 ; 22 W. R. 
26, H. L. 


2168. Clause as to ports of call.] — Glynn 

V. Mabgetson A; Co., No. 1716, ante. 

2164. To be construed as a whole.] — 

Eldebslie S.S. Co. v, Borthwiok, No. 2800, 

.] — See, generally, Deeds, Vol. XvII., 

pp. 259-263. 

Of contract of carriage generally.] — See 

Part VII., Sect. 1, sub-sect. 3, ante. 

2165. Purpose of bHl — ^To provide for rights A 
liabilities of parties.] — Crooks v, Allan, No. 4204, 
pofd, 

2166. .] — Grange & Co. v. Taylor, 

No. 3826, post, 

2167. Duration of bill.] — Meyerstein v. 

Barber, No. 3780, post, 

2168. Time for delivery.] — ^A bill of lading 
should be delivered as soon after its arrival as 
possible, without reference to the arrival or un- 
loading of the cargo. 

A cargo with the bill of lading, arrived on 
Apr. 21. On Apr. 24, the bill of lading was offered 
to the vendee under conditions he was not bound 
to accept, A was refused. The next day, the 
vendee not being able to obtain the bill of lading, 
declared the contract at an end. On May 3, the 
bill of lading was tendered, duly indorsed, A was 
refused on the ground that the transaction had 
been repudiated. The cargo was not discharged 
from the vessel until May 8, A there was no 
imputation of delay in unloading : — Held : the 
vendee was entitled to the bill of lading forthwith, 
A there had been unreasonable delay in delivering 
it. — ^Barber v, Tayt/)B (1839), 5 M. A W. 627 ; 
9 L. J. Ex. 21 ; 161 E. R. 223: 

2169. Introduction of unusual clauses — ^Neces- 
sity for clear expression.] — Crooks v, Allan, No. 
4294, post, 

2170. Wrongful detainer of bUls by custom 
house agent.] — Lighti.y v, Buchanan (1847), 9 
L. T. O. S. 126. 

2171. Stamp on bill — When necessary.] — The 

shipping note of goods put on board ship m a port 
in Scotland, to be brought to a port in England, 
is not such a bill of lading of goods to be exported 
as requires a stamp under 48 Geo. 3, c. 149. — 
Scotland v, Wilson (1814), 5 Taunt. 633; 1 
Marsh. 204 ; 128 E. R. 798. 

See, now, Stamp Act, 1891 (c. 39), s. 40, sched. I. 

Through bills.] — See Sub-sect. 6, poet. 


Sub-sect. 2. — Nature of Bill op Lading. 

A, In General, 

2172. Symbol of property.] — (1) The property is 
consigned by the bill of loading, A not by the 
invoice. 


V, Canadian Paoipio Rt. Oo. .(1908), 
Q. R. 33 S. C. 438.— CAN. 

If, .1 — Black t?. Illa- 

warra Steam Navigation Co. (1880), 
1 N. S. W. L. R. (L.) 258.— AUS. 


t. iTnlroduction of vmMSual elauaea 
— PenaUy for.] — Davis Co., Ltd. v. 
Dollar Steamship Lines, Ltd. (B. C.), 
11922] 1 W. W. R. 522.— CAN. 


s. NeceasUy for actual delivery of 
bUL ] — ^An s^on on a bill of lading 
DvlU lie by the consignor against the 
master of a vessel, Mthongh the bill 
of lading alter being signed was not 
delivered to the consignor, bnt to the 
master’s agent to be held until called 
for by the oonsignor.-^HAMiLTON v, 
RnOHlE (1876), 14 N. S. W. S. C. R. 
(L.) 274.— AUS. 

b. Bight of ehijmer to IHU ,] — 
'Where pltfs. shippM a quantity of 
flour on board a vessel of which deft, 
was master, A deft, refused to sign 


or deliver bills of lading therefor : — 
Held : aooording to the usage of trade 
a shipper was entitled to billB of lading 
of the goods shipped. — MoCullook A 
Hatfield (1883^ 7 L. C. J. 229 ; 13 
L. C. R. 321.— GAN. 


0 . When right arises .] — ^A 

shipper has no right to ask for a bill 
of lading, nor has a shipowner any right 
to foroe such a bUl of lading upon the 
shipper as evidencing bis oontraot, 
until the goods are acnially on board 
the ship. — Ross A Glbndining, Ltd. 
V. Shaw, Satill A Albion Co., Ltd. 
(1007), 26 N. Z, L. R. 845.— N.Z. 

d. How far conduHve of ship- 
ment.] — ^Where a shipper aooepts what 
purports to be a MU of lading, under 
droumstanoes wbleh would lead him 
to Infer that It lonns a record of the 

escape from Its binding ooeratlon 


merely upon the ground that he did 
not read it, but tbat conclusion does 
not follow where the document is 
given out of the usual course of busi- 
ness A seeks to vary terms of a prior 
mutual assent. — North West Trans- 
portation Oo. V, McKenzie (1895), 25 
S. C. R. 38.— CAN. 


e. Authority of shipping^ agent — 
Hecei^ of HU after siXp sailed.] — A 
shipping agent cannot bind his prin- 
cipal by receipt of a bill of lading after 
the vessel containing the goods shipped 
has sailed, A the bill of lading so re- 
ceived is not a record of the terms on 
which the goods are shipped. — North 
West Transportation Oo. v, Mc- 
Kenzie (1895), 26 S. O. R. 38.— CAN. 


PART VII. SECT. 8, 8UB-SE0T. 2.— A. 

I. Whether representation of value 
to third parties,] — Ebb v. Great 



371 


Part VII.— Carriage of Goods. 


(2) A bill of lading is assignable. ' 

(3) An action against the master of a vessel 
for the loss of goods must be brought by the person 
in whom the property in them is vested. 

(4) Upon a general consignment the property 
vests in the consignee, notwithstanding it appears 
upon the invoices that he is a trustee only. But 
on a consignment to A. for the use of B. the pro- 
perty is in B. — Evans v, Martbll (or Mablbtt) 
(1697), 12 Mod. Rw. 160; 3 Salk. 290; 1 
Ld. Baym. 271 ; 88 BL R. 1231. 

Annotations .* — As to (1) Refd. Llckbarrow v. Mason (1787), 

2 Term Rep. 63. As to (2) Retd. GaldweU v. Ball (1786), 

1 Term Rep. 205. As to (3) Retd. Martini v. Coles (1813), 

1 M. & 8. 140 ; Amos v. Temperley (1841), 8 M. & W. 798 ; 
Bnrdlok v, SeweU (1884), 13 Q. B. D. 159. As to (4) Apld. 
Sargent e. Morris (1820), 3 B. & Aid. 277. 

2173. .] — Gurney v. Bbhrbnd, No. 2297, 

post. 

2174. .V— A bill of lading is a mere symbol 

of property (Lord Granworth, C.). — Dixon v. 
BoviLL (1866), 3 Macq. 1 ; 28 L. T. O. S. 130 ; 2 
Jur. N. 8. 933 ; 4 W. R. 813, H. L. 

AnnotaUcms: — Mentd. Mackenzie v. Dunlop (1857), 

L. T. O. 8. 313 ; Crouch v. Credit Fonder of England 
(1873), L. R. 8 Q. B. 374 ; Goodwin v. Robarts (1876), 

1 App. Cas. 476 ; Bechuanaland Exploration Co. v. 
London Trading Bank. (18981 2 Q. B. 658. 

2176. .] — ^Barber v. Mbybrstein, No. 2371, 

post. 

2176. .1— Glyn Mills & Co. v. East & 

West India dock Co., No. 2362, post. 

2177. .] — Sanders v. Maclean, No. 2373, 

post 

Transfer .] — See Sub-sects. 8, 9, post. 

2178. How far revocable — As to consignee of 
goods.] — ^As between the owner & the shipper of 
the goods & the captain, it [the bill of lading] 
fixes & determines the duty of the latter as to the 
person to whom it is (at the time) the pleasure of 
the former that the goods should be deliver^. 
But there is nothing final or irrevocable in ite 
nature. The owner of the goods may change his 
purpose at any rate before delivery of the goods 
themselves or of the bill of lading to the party 
named in it (Denman, C.J.).-~Mitchel v. Bde 
(1840), 11 Ad. & El. 888 ; 3 Per. & Dav. 613 
9 L. J. Q. B. 187 ; 113 B. R. 651. 

Anikotaiions : —Refd. Evans v. Niohol (1841), 4 Scott, N. R. 
43 : Von Casteel v. Booker (1848), 2 Exch. 691 ; Turner 
V. Liverpool Docks Trustees (1851), 6 Exch. 543 ; Brown© 
V. Hare (1858), 3 H. & N. 484 ; Berndtson v. Strang (1867). 
L. R. 4 Eq. 481 ; Sohotsmans v. L. & Y. Ry. (1867), 2 
Ch. App. 332. 

2179. As to shipment — Indemnity to 

master.] — ^After goods have been taken on bo€^ 
a general ship to be conveyed on freight, & bills 
of lading signed by the captain, the owner of the 
goods cannot, before the saijhig of the ship, insist 
upon the goods being re-delivered to him without 
paying the freight that might be earned, & 
indemnifying the master against the consequences 
of the bills of lading signed by him. — Tindall v. 
Taylor (1854), 4 B. tfe B. 219 ; 3 0. L. R. 199 ; 24 
L. J. Q. B. 12 ; 24 L. T. O. S. 144 ; 1 Jur. N. S. 
112 ; 119 E. R. 85. 

Annotations : — Apld. Casobourno v. Avery & Houston (1887), 

^ 3 T. L. R. 795. rJM. The Bahia (1864), Brown. & Lush. 

292 ; Poarson v. Gdscher (1864), 4 New Rep. 404. 
Negotiability .] — See Sub-sect, 10, post. 


B. Contract of Carriage. 

(a) Where Ship Not Chartered. 

See Carriage of Goods by Sea Act, 1924 (c. 22)» 
Art. I. ^ 

2180. Whether bill of lading oontraot or evidence 
of contract.] — L., S., & co., the correspondents 
at Bio of B. & co., merchants at Liverpool, pur- 
chased a quantity of coffee, on their o^ credit 
principally, but in part with funds supplied by B. 

A; CO. For the amount of the purchase on their 
credit, L., S., & co. drew bills on B. & co., & the 
coffee they slapped on board a vessel of B. A co., 
bound for “ Cork A a market.** An invoice was 
made out, stating the coffee to be shipped by 
order A on account A risk of B. A co. ; but L., 
S., A CO. procured the captain to sign bills of 
la^ng, making the coffee deliverable to their order 
or assigns, ‘^freight free.** One of these bills 
they indorsed in blank, A transmitted by post to 
B. A CO. on Sept. 21. At the end of Sept., A. W., 
the agent in England of L., S., A co., asked the 
principal partner in the firm of B. A co. to cause 
the bill of lading to be placed in third hands, to 
secure the bills <&awn on account of the purchase, 
to which he agreed, A on Oct. 16, gave a written 
order to that effect. On Nov. 12, which was after 
B. A co. had committed an act of bkpey., the bill 
of lading arrived, A was, in pursuance of the above- 
mentioned agreement, delivered to A. W. for the 
above-mentioned purpose, who, after the fiat, 
pledged it for a large advance with pltfs., mer- 
chants at Rotterdam. The cargo having after- 
wards arrived, the assignees got possession of it, 
A trover was brought by pltfs., as indorsees of 
the bill of lading : — Held : though the contract 
was primd fade made on behalf of the vendors, 
it was a question for the jury looking at the form 
of the bill of lading A language of the invoice, etc., 
whether the goods were not really delivered on 
board, to be canied for A on account A at the risk 
of the bkpts. ; A if they were, the right of stoppage 
in transitu, A also the power of rescin^ng by the 
bkpts., BO as to defeat the rights of their creditors, 
were both at an end ; but if the jury should think, 
from the form of the bill of lading, that it w^ 
intended to preserve the rights of the unpaid 
vendors until some further act was done, by 
transferring the bill of lading, the right to st<m 
the goods in transitu, A also the power of rescind- 
ing, would continue until the bill of lading, 
-indorsed, reached the hands of the bkpts. ; in 
which latter case it was competent for them to 
give the unpaid vendors a lien on the whole for 
the part not paid.— V an Casteei. r. Booked 
(1848), 2 Exch. 691 ; 18 L. J. Ex. 9 ; 12 L. T. 0. S. 
66 ; 154 E. B. 668. 

Annotations :—0orud. Beradtson v. Strang (1867), L. R. 4 

Eq. 481. Apld. Colonial Inaoe. Co. of New Zealan^. 

Adelaide Marine Inace. (1886), 12 App. Caa. 128. .ReW. 


S^y Co. (1858), 4 C. B. N. S. 618 ; Browne (1^59), 

4 HrA N. 822 ; Gumm v. Tyrie 4 B. & S. 680 ; 

Joyce V. Swann (1864), 17 C. B. N. S. 84 ; The Marte 
Jo^ph (1866), Brown. & Lush. 449 ; Sohotsmans o. L. & 
Y. Ry. U867), 2 Ch. App. 332 ; Shepherd t>. Har^U 
(I860), 17 W. R. 609 ; Gaharron v. Krecft, v. 

Thompson (1875), L. R. 10 Exoh. 274 ; Ogg v. Shuter 


Wbsthbn Ry. Co. (1879), 3 A. B. 446.— 

CAN. 

S . Receipt for freiaht ^ — Where a 
of lading, dated at the port of 
shipment, oontainB the words freight 
for the iwd goods being paid here,*' 
It operates as a receipt for the freight. — 
SOOHAB JaFFIBR V. ABDOOL KUKKBBM 
(1860). 1 Ind. Jnr. N, S. 230.— IND. 

, 11 . Receipt for goods Aipped,h--A 
bni of ladiDg as known to merchants 
Is a receipt for goods aotoally dellveied 


over A shipped on board the ship 
named therein A signed by the oaptain 
OP hla representauTve — Nissim Isaac 
B iCKHOR V. HaOI SULTANAU SHABTART 
A <3o. (1916), I. L. R. 40 Bom. 11.— 
IND. 

PART VII. SECT, a, SUB-SECT. 2.— 
B. (a). 

21S0i. Whether m of Uatng contract 
or evidence of oontraot.h-A bill of lading 
is, at first, a written atfimowledgm^t 
by the owners of a ship or their agents. 


of the icoolpt of oertatn goods entrusted 
to thorn, & of their undertaking to 
transport A deliver them to the oon- 
slgnee or his assigns ; but it beomo^ 
a binding contract. If It be accepted by 
the shipper, or hls representative, 
without any objection, as he is then 

S resumed to have agreed to its terms, 
: in the absenoe of fraud or mlstak^ 
he cannot plead that he did not read 
It A did not know its oontoto^ 
DxANB V. FUKNasa Withy Sc (m., 
Ltd. (1899), Q. R. 9 Q. B. 81. — CAN. 

B B 2 
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Sect, 8. — BiUa of lading: Sttb-seci. 2, B. (a) db (6); 
eub-aecte. S d: A. d: B, ; aub^aeci. 6.] 

(1875), L. K. 10 C. P. 159 ; Mirabita v. Imperial Ottoman 

Bank (1878), 3 Ex, D. 164 ; The Parohlm, [1918] A. C. 

157. Mentd. Edwardsv. 01yn(185^. 2 S. &; £. 29 ; Graham 

V. Candy (1862), 3 F. Sc F. 206 ; Bills v. Smith (1865), 11 

Jur. N. S. 155 ; Moakes v, Nicholson (1865), 34 L. J. C. P. 

273 ; Smith v. Hudson (1865), 6 B. A S. 431. 

2181, .] — Fraser v. Telegraph Con- 

struction Co., Ko. 1813, ante, 

2182. .] — Hayn V. CuLLiFORD, No. 2699, 

post, 

2188. .J — Crooks v. Allan, No, 4294, post. 

2184. .] — Glyn, Mhls & Co. v. East & 

West India Dock Co., No. 2362, post, 

2185. .1 — (Chartered Mercantile Bank 

OP India v. Netherlands India Steam Naviga- 
tion Co., No. 2648, post 

2186. .] — (1) The mere indorsement & 

delivery of a bill of lading by way of pledge for 
a loan does not pass the property in the goods ** 
to the indorsee, so as to transfer to him all lia- 
bilities in respect of the goods within Bills of Lading 
Act, 1856 (c. Ill), s. 1. Goods were shipped to 
a foreign port imder bills of lading mal^g the 
goods deliverable to the shipper or assigns. After 
the goods had arrived & been warehoused the 
shipper indorsed the bills of lading in blank & 
deposited them with the indorsees as security for 
a loan. The indorsees never took possession of or 
dealt with the goods : — Held : “ the property ” 
in the goods did not “ pass ** to the indorsees within 
the meaning of the Bills of Lading Act, 1865 
(c. Ill), so as to make them liable in an action by 
the shipowner for the freight. 

(2) Take, for instance, goods shipped under a 
charterparty, & a bill of ladi^ differing from the 
charterparty ; as between shipowner & shipper at i 
least the charterparty is binding (Lord Bramweix). | 

(3) To my mind there is no contract in it [the 
bill of lading]. It is a receipt for the goods, 
stating the terms on which they were delivered 
to & received by the ship, & therefore excellent 
evidence of those terms, but it is not a contract 
(IA)RD Bramwell). 

(4) Lord Habdwickb (in Snee v. Prescott 
(1743), 1 Atk. 249), thought that there was a 
difference between an indorsement of a bill of 
lading in blank & a personal indorsement, &, for 
some purposes, I think there is much reason for 
that opinion. ... So long as it remains in blank 
it may pass from hand to hand by mere delivery, 
or it may be redelivered to the shipper without 
any new transfer or indorsement, which would 
not be the case if there were a personal indorse- 
ment (IjORD Sblborne, C.), 

(5) At common law the remedy of the ship- 
owner under a bill of lading was by enforci^ lus 
lien upon the goods, & by bringing an action on 
the contract against any one who, at the time when 
the goods were shipped, was a party to the bill 
of lading, either as l^ing on the face of it a con- 
tracting party, or as being an undisclosed principal 
of such a party (Lord Blackburn). — Sewell v. 
Burdick (1884)^ 10 App. Gas. 74 ; 64 L. J. Q. B. 
166 ; 62 L. T. 446 ; 33 W. R. 461 ; 1 T. L. R. 128 ; 

6 Asp. M. L. C. 376, H. L. ; revag, S. C. aub nom, 
Burdick v, Sewell, 13 Q. B. D. 169, C. A. ; realg. 
(1883), 10 Q. B. D. 363. 

Annotaiiems :--Ab to (1) Held. Allen v. Ckiltart (1883), 11 
g. B. D. 782 ; The Ilona (1884), 61 L. T. 28 ; llodooonachi 
V, Milbum (1886), 18 O. B. D. 67 ; Bristol Sc West of 
England Bank v. Mid: By., [1891] 2 Q. B. 653; Mont- 


V, Hutchins (1905), 94 L. T. 207 ; Burgos v, 
lento, MoKeand Clalinant (1907), 100 L. T. 71 ; The 
Odessa, The Woolston, [1916] 1 A. C. 146 ; Brandt v, 

® ool, Brazil Sc River Plate Steam Navigation Co.. 
1 K. B. 575. Ab to (3) Befd. Armour v. Leopold 
•d (London), [1921] 3 K. B. 473. Gtnerallv, Retd 
Hew V. Payne, Douthwaite (188^ 53 L. T. 932 ; Temper 
ley S.S. Co. t?. Smyth, [1905] 2 K. B. 791 ; CWoutta S.S 
Co. V. Weir, [1910] 1 K. B. 759. Mentd. IngUs v. Robert 
son, [1898] A. C. 616 ; Blmmer v, Webster, [1002] 2 Ch. 
163. 

2187. .] — ^The bill of lading was the contract 

between the shipowner Sc the holder of the bill. 
It was a contract dealing with goods loaded, not 
with goods which never came on board. Suppos- 
ii^ that the stipulations were parts of the effective 
bill of lading, they were beyond the authority of 
the master to make, not because they contravened 
any secret instructions of which the bill of lading 
holder had no notice, but because they contravened 
thoroughly established law by affecting to make the 
ship liable for goods never shipped. — Thin v, 
liTVEBPOOL, Brazil & River Plate Steam 
Navigation Co., I/td. (1901), 18 T. L. K. 226. 

2188. How far conclusive — Incorporation of 

unusual clauses — Without protest.] — ^A bill of 
lading is not conclusive of the true contract 
between shipper & shipowner ; but if a shipper 
chooses to accept from the shipowner a bill of 
lading in a certain form without i>rotest he is 
ordinarily bound by it. A booking slip relating 
to shipment by defts. of a quantity of candles 
belonging to pltfs. from I-ondon to Antwerp con- 
tained tlie words “ All engagements are made 
subject to the conditions, terms &/or exceptions of 
our bills of lading. ... No insurances of any 
description are booked without special instmetions. 
No cargo shii^ped unless Walford bills of lading are 
used ; no other bills of lading are accepted.^’ 
This booking slip was approved by pltfs., & defts. 
then sent their usual bill of lading, which contained 
the words, clause 11, “ The co. has the right to 
carry the goods below deck &/or on deck ... & 
shall not be liable for any loss, damage or injury 
within the exccjitions in this biU of lading whether 
due to negligence or not.” The goods were placed 
on deck by defts., & although carefully protected 
& arranged they were injured on the voyage by 
sea water through the ordinary perils of the sea : — 
Held: (1) pltfs. had accepted the booking slip 
Sl bill of lading as being in proper form Sc were 
bound by them ; (2) the effect of clause 11 of the 
bill of lading was not limited to goods which by 
usual practice would be placed on deck, but 
extended to the goods in question, which were 
actually named in the bill of lading ; (3) defts. 
owed no duty to pltfs. under the contract to inform 
them that the goods were about to be or had been 
placed on deck & not below deck. — ^Armour & 
Co. V, Leopold Walford (London), Ltd., [1921] 

3 K, B. 473 ; 91 L. J. K. B. 26 ; 126 L. T. 860 ; 15 
Asp. M. L. C. 416 ; 27 Com. Cas. 37. 

(6) Where Ship Chartered, 

See Sub-sect. 11, post. 


Sub-sect. 3. — Form and Contents op Bill 
of Lading. 

SeCi nowy Carriage of Goods by Sea Act, 1924 
(c. 22). 

2189. Value of contents — Failure to Insert — 
Limitation of shipowner’s liability — To specific 


part Vll. sect. 8, SUB-SECT. 8. 
k. Words or conditions in margin 
at time of oooeiTtonce.)— Words or 
oondltloxiB stated in the maigln of a 


bill of lading. Sc which appeared there 
at the moment of acceptance, form part 
of the contract. — N iohoiaon v, Hah- 
nuBo American Packet Co, (1904), 
Q. R. 25 8. 0. 84.— CAN. 


1. Amount of cargo in lilank — 
Wheiilicr validitv as negotiable instru- 
ment afiee(ed.]--OowDBNBBATH Coal 
O o., Ltd. V, Clydesdale Bank (1895), 
22 k. (Ct. of 8680 .) 682.— 8C0T. 






li'AltT Vli. — UAKKlAGE OF UOODS, 


'6rs 


sum.]— P bndi;e & Rtvbtt, Ijtd. v, Ellbrman 
Lines, Ltd., No. 2724, post 


Sub-sect. 4. — Signature op Bills op 
Lading. 

A, In General, 

2190. By whom siped — Broker.] — Evidence was 
given ... & admitted subject to objection, 
that in the case of steamships it is uniformly the 
custom for the broker of the ship, & not the 
master, to sign the bills of lading (Denman, J.). — 
Hayn V, OULTJPORD (1878), 3 C. P. D. 410 ; 47 
L. J. Q. B. 765 ; 39 L. T. 288 ; 4 Asp. M. L. 0. 
48 ; on appeal (1879), 4 0. P. D. 182, 0. A. 

Annotations : — Hentd. FoiUkes v. Met. Diet. Ily. (1880), 49 
L. J. Q. B. 361 ; Norman v. Blimlngton (1890), 25 (i. B. D. 
475 ; BauinvoU Manufactiir von Schelbler v. Gilchrest 
& FumesB, 11893] A. C. 8; The Forro, [1893] P. 38; 
Menx V, G. E. Ily., [1895] 2 Q. B. 387 ; Dunn v. Bucknall, 
Dunn r. Donald Currie, [1902] 2 K. B. 614 ; Elder, 
Dempster v. Paterson, Zochonis, Griffiths Lewis Steam 
Navigation Co. v. Paterson, Zochonis. [1924] A. C. 522 ; 
Standard Oil Co. ol New York i>. Clan Idne Steamers, 
[1924] A. C. 100. 

2191. Agent.] — Thorman v. Burt, 

Boulton & Co., No. 2272, post, 

2192. Charterers.] — S.S. Knutspord, Ltd. 

V. Tillmanns & Co., No. 3504, post, 

Master.] — See Sub-sect. 4, B., post. 

Where ship chartered.] — See Sub-sect. 11, C. (a), 
post. 


B, AiUhoriiy of Master to Bind Oumers, 

2193. General rule.] — Sandeman v, Scurr, No. 
2038, ante, 

2194. .] — McLean & Hope v, Fleming, 

No. 2949, post, 

2195. In respect of goods not shipped.] — Evans 
V, NimoLSON (1842), 9 L. T, 238. 

2196. .] — Grant v, Norway, No. 4524, post, 

2197. To sign second bill of lading — Cargo under 
first bill actually on board.] — 75 quarters of when,t 
having been shipped, pltfs. made an advance 
thereon, & a bilJ of lading was signed. 70 quarters 
more were then shipped, & a bill of lading made & 
pledged in the same manner to pltfs. The captain 
had also been fraudulently induced to sign another 
bill of lading for the whole 145 quarters : — Held : 
when a captain has once signed bills of lading for 
cargo on board his vessel his power is exhausted ; 
& pltfs. were entitled to recover. — Hubbersty v. 
Ward (1853), 8 Exch. 330 ; 22 L. J. Ex. 113 ; 20 
L. T. O. S. 270 ; 155 E. R. 1374. 

Annotation : — Reid. Coleman v. lUches (1855), 16 C. B. 104. 

2198. Change of ownership — Authority to bind 
new owners — By contracts pursuant to original 
authority.] — P. & co., shipowners at Liverpool, 
requested defts. to purchase for them, through 
defts.’ Calcutta house, a quantity of cotton to be 
shipped on board two ships of F. & co., which were 
then on their way to Calcutta consigned to defts. ; 
&, as the goods were to be shipped on owners’ 


account, they consented to a nominal rate of freight 
being inserted in the bill of lading. Before the 
execution of the order, one of the ships. The Royal 
jS^overeifirn, waatransferred to pltfs. Defts., tlurough 
their Calcutta house, executed the order, &, 
having no notice of the transfer to pltfs., shipped 
part of the cotton on board The Royal Soverevgn^ 
the master, who also had no notice of the transfer, 
signing bills of lading to defts.’ order “ freight for 
the goods free on owners’ account.” Before the 
arrival of the ship in England, P. & co. stopped 
payment, & defts. claimed to stop the goods in 
transitu. On her arrival pltfs. immediately took 
possession of the ship & claimed freight. On a 
case stated, raising the question whether pltfs. 
were entitled as against defts. to freight, or to a 
sum equivalent to freight, for the carriage of the 
goods: — Held: (1) pltfs. were not so entitled; 
(2) the master, until he received notice of the 
change of ownership, retained the powers which 
had been conferred upon him by the original 
owners, so far as to bind the new owners by 
contracts for the carriage of goods entered into by 
him pursuant to his original instructions. — 
Mercantile Bank v, Gladstone (1808), L. R. 
3 Exch. 233 ; 37 L. J. Ex. 130 ; 18 L. T. 641 ; 17 
W. R. 11 ; 3 Mar. L. 0. 86. 

Annotation: — As to (1) Apld. Keith v. Burrows (1877), 2 

App. Gas. 636. 

2199. To sign for greater quantity of goods than 
actually shipped.] — McLean & Hope v, Fleming, 
No. 2949, post, 

2200. Onus of falsifying bills.] — McLean & 
Hope v, Fleming, No. 2949, post. 


Sub-sect. 5. — Mate’s Receipt. 


2201. Exchange of mate’s receipt for bill of 
lading — ^Duty of master — To deliver bill of lading 
only to holder of mate’s receipt.] — If this verdict 
disturbed any rule of law, the ct. would be very 
desirous that it should go to a further inquiry ; 
but it went on a question of fact as to the custom ; 
viz. that the biU of lading is never delivered, 
except to the party who is in a condition to give 
the receipt in exchange (Park, J.). — (Graven v, 
Ryder (1816), as reported in 2 Marsh. 127. 
Annotations : — Reid. Cowos-Jee r. Tfiompson (1845), 5 Moo. 
P. C. C. 165 ; Schuster r. M‘Kcl'ar & Youugr (1857), 3 
Jur. N. S. 1320. Mentd. Fragrano r. Lonjf (ISHJ), 6 Dow. 
& By. K. B. 283 ; DLxon v. Yates (1833). 5 B. & Ad. 313 ; 
Scott England (1844), 4 L. T. O. S. 141 : /iV Cock, £,’xp, 
Rosevear China Clay Co. (1879), 11 Ch. D. 560. 


2202. On delivery up of receipt.] 

— ^Where the master of a ship gives a receipt for 
goods put on board, it behoves him not to sign a 
bill of lading till that receipt is given up. — Thomp- 
son V, Trail (1820), 2 C. & P. 334 ; 172 E. R. 150, 
N. P. ; subsequent proceedings^ 6 B. & 0. 36. 
Annotations : — Befd. Thompson v. Small (1845), 1 C. B. 328 ; 
Tindall v. Taylor (1854), 4 E. & B. 219 ; The Bahia (1864), 
11 Jur. N. S. 90. 


2203. .] — Schuster v, 

McKellar, No. 2026, ante. 


PART VII. SECT. 8, SUB-SEOT. 4.— A. 

2191 i. By whom signed — Agent .] — 
WYAL Canadian Bank v. GIrand 
Trunk Ry. Co. (1873), 23 C. P. 225.— 


m. Purser.] — A bill of lading 

Is y^d, though signed by tho purser & 
not by the master. — R oyal Canadian 
Ba^ V. Oarruthkrs (1870), 28 

U. 0. R. 678 ; ojOW.. 29 U. 0, R. 283.— 

vANs 


n. Necessity for signature — Where 
Wfl recognised acted on.] — Roitnk v. 
Montrbal e.S. Co. (1886), 19 N. S. R. 


(7 R. & G.) 312 ; 7 O. L. T. 375.— CAN. 

o. C<mcUisivenes8 of signature,] — 
The bill of lading in tbe hands of the 
consignee. Is conclusive ovldenoo 
against tho party signing it. — Hart v, 
Pkarson & Bank of Montreal 
(1897), Q. R. 12 S. C. 540.— CAN. 


PART VIL SECT. 8, SUB-SECT. 4.— B. 

2195 i. In respect ofgoodsnot shipped.] 
—The master of a ship, by signing a bill 
of lading, does not bind the owner for 
of greater quantity of goods than is 
actually shipped. — M*Lban & Hope v. 
Munck (186?), 5 Maoph. (Ct. of Sees.) 


393 ; 39 Sc. Jur. 504.— SCOT. 

2195 il. .] — Grieve, Son & Co. 

V. Konbo &C3o, (1880), 17 So. L. R. 825. 
—SCOT. 

p. In respect of time allowed for 
dikluirge of cargo.] — ^Allan v, John- 
stone, The Arohdruid (1892), 19 
R. (Ct. of Soss.) 364 ; 29 Sc. L. R. 311. 
—SCOT. 

PART VII. SECT. 3, SUB-SECT. 5. 

q. Duly to secure receipt before 
delivery of goods.] — Natoheappa 
Ohetty V. Irrawaddy Flotill^v Co. 
(1913), 1. L. R. 41 Oalo. 670.— IND. 
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Shipping and Navigation. 


Sect. 3. — BiUa of lading: Sub-^sects, 6 cfe 6. ] 

2204. Improper refusal of bill of lading*— 

Gonver8lon.]~Pltl., a salt merchant at Liverpool, 
was in the habit of shining cargoes of salt there 
for M., a merchant in London, on board vessels 
chaitei^ by M.. charging him a commission in 
addition to the price, & getting bills of lading 
making the salt deliverable to ms order, which 
bills of lading he sent with the invoice & a draft at 
four months to M. In Nov. 1863, M. chartered 
the ship F., belonging to deft., to carry a 
cargo of salt from Liverpool to Calcutta, freight 
to be paid one-third by freighter's acceptance at 
four months from the sailii^ of the vessel, the 
remainder on delive^ of the cargo at Calcutta. 
Pursuant to instructions from M., pltf. proceeded 
to load the S, F., & had shipped 1,007 tons, for 
whicli he took the mate's receipts in his own name, 
when he learned that M. had stopped payment. 
He thereupon refused to load any more, & defts. 
filled up the loading themselves. Pltf. then pro- 
duced to defts. the mate's receipts for the 1,007 
tons, & demanded a bill of lading for that quantity, 
making it deliverable to his order. This defto. 
refused, & the vessel sailed with the salt on board : 
— Held : it was properly left to the jury to say 
whether or not pltf. put the salt on board the 
S, F. with the intention of passing the property 
therein to M. ; & the jury having foimd that pltf. 
did not intend to pass the property to M., the sailing 
from Liverpool without giving pltf. a bill of lading 
in exchange for the mate's receipts, as demanded, 
was a conversion ; & the proper measure of 

damages was, the value of the salt at Liverpool 
at the time of sailing. — Falk v. Fletcher (1865), 
18 C. B. N. S. 403 ; 5 New Rep. 272 ; 34 L. J. 
C. P. 146 ; 11 Jut. N. S. 176 ; 13 W. B. 346 ; 144 
E. B. 601. 

Annotaiicns : — Refd. Gabarron v. Krceft, Ereeft r. Thompson 
(18751. L. R, 10 Exch. 274 : Jones v. Hough (1879). 6 
£x. D. 115. Mentd. Cassaboglou v. Qibb (1883). 11 
Q. B, D. 797. 

2205. Duty of shipper — ^To deliver receipt to 
consignee — After receipt of payment.] — (ioods 
contracted to be sold & delivered “ free on board,” 
to be paid for by cash or bills, at the option of the 
purchasers, were delivered on board, & receipts 
taken from the mate by the lighterman, employed 
by the sellers, who handed the same over to them. 
The sellers appraised the purchasers of the deliveiy, 
who elected to pay for tlie goods by a bill, which 
the sellers having drawn, was duly accepted by 
the purchasers. The sellers retained the mate's 
receipts for the goods, but the master signed the 
bill of lading in the purchasers' names, who, 
while the bill they accepted was running, became 
insolvent : — Held : trover would not lie for the 
goods, for that on their delivery on board the 
vessel, they were no longer in transitu, so as to be 
stopped by the seUers ; & the retention of the 
receipts by the sellers was immaterial, as after 
their election to be paid by a biD, the receipts of 
the mate wefe not essential to the trans^ion 
between the seller & purchaser.— C owas-Jeb v. 
Thompson (1846), 6 Moo. P. 0. C. 166 ; 3 Moo. 
Ind. App. 422 ; 13 E. R. 454, P. O. 

An^UtHmia : — B^. Browne v. Hare (1859), 4 H. & N. 822 ; 
M^ycr V. Dresser U864L 16 C. B. N. S. 646 ; Bemdtson v. 
Stra^ (1867). L. R. 4 Eq. 481 ; Scbotsman v. L. & Y. Ry. 
(1867). 2 Ch. App. 332. 

2206 To obtain bill of lading— Bfate’s 

re^ipt only obtained.!— Pltfs. wrote to their agents, 
defts., regarding certain goods which S. had pro- 
posed to purchase—” Lea informations sur 8, sont 
idles gue nous ne pouvons lui livrer Us 2,500 caisses 
Que eontre eonnaissement, 8i vous voulez nous vous 
enverrons Us connaissemenls, el vous ne Us lui 


ddivrerez que (HmtrejMvement*^* Pltfs., who car- 
ried on business in Holkmd, consi^ed the goods 
to defts., with bill of lading of Dut^ ship, & defts. 
put them on board of a sMp named by »., & they 
received & kept the mate's receipt, but no bUls of 
lading of export ship were made up, nor was the 
price paid by S. when the ship sailed. In an 
action for delivering the goods without obtaining 
the price : — Held : the instructions to defts. were 
not carried out by obtaining the mate's receipt ; 
” connaissement ” meant bill of lading ; &> as the 
control* over the goods had been lost without 
payment of the price, defts. were liable. — Stbarinb 
Kaarsen Fabrick Gonda Co. v. Hbintzmann 
(1864), 17 C. B. N. S. 66 ; 11 L. T. 272 ; 10 Jur. 
N. S. 881 ; 144 B. R. 22. 

2207. Negotiability of mate’s receipt — ^Local 
custom — ^Whether binding elsewhere.] — local 
custom of trade was alleged to exist at Bombay 
by virtue of which the mate’s receipts for goods 
sMpped on board a vessel are negotiable instru- 
ments, & pass the property in the goods in the 
same manner as bills of lading, & that masters of 
ships are boimd to have the mate's receipt returned 
to them before signing any bill of lading for the 
goods mentioned in that receipt, & that if a cap- 
tain signed a bill of lading without production & 
delivery to him of. the mate's receipt for the goods 
he would be bound, on the production of that 
receipt, to sign a fresh bill of lading, & to deliver 
the same to the person producing the mate's 
receipt, & that the goods mentioned in the receipt 
ought to be delivered to the person who produced 
the second bill of lading : — Held : such a custom 
if proved to exist, would be inoperative as against 
the captain & the shipowners. 

A local custom m^ing mate's receipts negoti- 
able would not bind the goods elsewhere. — 
Hathesino V, Laing, Laing V. Zeden (1873), 

L. R. 17 Eq. 92 ; 43 L. J. Ch. 233 ; 29 L. T. 734 ; 
2 Asp. M. L. C. 170. 

2208. Receipt given subject to condition to be 
contained In bill of lading to be Issued — Loss of 
goods before bill of lading Issued — Operation of 
exceptions in bill of lading.] — De Clermont & 
Donner V. General Steam Navigation Co., No. 
2682, post, 

2209. Whether conclusive evidence as to quan- 
tity shipped.] — Pltfs. having verbally chartered 
the ship of deft, to carry iron from Glasgow to 
Swansea, the ship was loaded with iron bought 
by pltfs. from W. & co. The iron was weighed 
by the agents of W. & co., to whom the mate 
gave a receipt si^ed by him for 330 tons, but 
there was no bill of lading. On delivery at 
Swansea, the quantity of iron was discovered to 
be 326 i tons only, but the mate deposed, & was 
not contradicted, to the delivery of all that had 
been shipped. Pltfs. having paid on the full 
amount of 330 tons to W. & co., who refused to 
repay them the difference, sued deft, for short 
delivery : — Held : there was no evidence of 
n^ligence in defts., & if there had been, it would 
nov be negligence causing loss to pltfs. — ^B id- 
DUI.PH V, Bingham (1874), 30 L. T. 30 ; Asp. 

M. L. C. 225. 

2210. Clean receipt” to be given — Condition 
in shipping note — ^Refusal to give clean receipt or 
redeliver goods.] — Pltfs., N. & co., engaged with 
defts., who were shipowners, for the shipment of 
a large quantity of oil to Montreal during the 
season, & it was arranged that defts. were to 
receive no goods on board unless a clean receipt 
were given. Pltf. A. sold fifty barrels of oil to 

N. & CO. & delivered them to defts* Defts. 
received the oil, but refused to give a clean receipt 
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for it. Pltf. A. demanded redelivery, which 
defts. refused, ae other cargo had been ^wed on 
the top of it. N. A; co. having agreed to pay A. 
for the oil in cash in exchange for mate*s receipt, 
refused to pay for the fifty barrels. A. brou^t 
an action against defts. for conversion, & after- 
wards amended the writ by adding N. & co. The 
consignees at Montreal accepted the oil & paid 
N. & co., who thereupon paid A. : — Held : A. had 
waived the right of saying that the property in 
the goods had not passed to N. & co., & therefore, 
since the goods were not his at the time that re- 
delivery was refused, no action lay for conver- 
sion ; &i further, no action lay for his loss of 
interest through the delay in payment to him of 
the price of the goods. — Armstrong v. Atta n 
BROTHBRa (1892), 67 L. T. 738 ; 0 T. L. R. 38 ; 
7 Asp. M. L. 0. 293 ; 4 R. 107, 0. A. 

2211, Delivery of goods to consignee named in 
mate’s receipt — No bill of lading executed.] — ^A. 
has a sufficient property in goods shipped by B. 
for the specific purpose of placing fimds in the 
hands of A. to meet a bill drawn by B. upon A., 
to entitle A. to maintain trover, although no bill 
of lading is executed, & A. holds merely a receipt 
signed by the mate of the vessel, acknowledging 
the shipment of the goods — to be delivered to A. 
— Evans v, Nichol (1841), 3 Man. & G. 614 ; 4 
Scott, N. R. 43 ; 11 L. J. 0. P. 6 ; 6 Jur. 1110 ; 
133 E. R. 1286. 

Annotofitrn.'—'Beid, Kerford v, Mondel (1850), 28 L. J. Ex. 

303. 


Sni-sECT. 6 . — Through Bills of Lading. 

2212. What amount to — Whole transit must be 
covered.] — A Swedish merchant agreed to sell to 
an English co. a quantity of guano in bags c.i.f. 
Norway to Kobe or Yokohama, terms net cash 
against documents in London ; time of shipping 
as to the first instalment Mar.-Apr. 1920. The 
seller, in anticipation of his obligations under the 
contract, agreed with L., the agent at Hamburg 
of a Japanese co., which ran a line of steamers 
from Hamburg to Japan but ran no steamers 
from Norway, for the conveyance of the guana 
from Hamburg to Japan on the terms that L, 
should sign through bfils of lading as soon as the 
goods were in his possession. Between Apr. 20 
& 22 the guano was shipped by the sellers in several 
lots from various Norwegian ports, including B., 
on the steamship K, to Hamburg. On the arrival 
of the goods at Hamburg L. signed several docu- 
ments in identical terms called through bills of 
lading bearing date May 6. The bill of lading 
relating to the B. consignment stated that the 
goods were shipped in apparent good order & 
condition on board the K, lying at B., & bound 
for Hamburg, for transhipment into the Japanese 
co.’s steamer A,, to be delivered in the like good 
order & condition at the port of Yokohama unto 
‘‘ order,*’ So the margin contained the statement ; 
“ Shipped from B. according to bill of lading on 
Apr. 22, 1920.” On May 12 the seller tendered 
^ the buyers documents relating to the first 
instalment including the ocean bills of lading but 
the buyers rejected the documents & refused to 
take up the goods. In an action for the price of 
the goods: — Held: (1) the ocean bills of lading 
were not through bills of lading, inasmuch as they 
afforded no protection to the buyers on the initial 


voyage, & did not satisfy the conditions of the 
contract ; (2) on a sale on c.i.f. terms the contract 
of affreightment must be procured on shipment, 
& a bill of lading issued thirteen days after the 
original shipifient at another port in another 
country was not procured on shipment. There- 
fore the action railed. — ^Hansson v, Hamel & 
Horley, Ltd., [1922] 2 A. 0. 36 ; 91 L. J. K. B. 
433 ; 127 L. T. 74 ; 38 T. L. R. 466 ; 66 Sol. Jo. 
421 ; 16 Asp. M. L. 0. 646 ; 27 Com. Cas. 321, 
H. L. 

2213. Liability for loss during transit — Loss of 
ship — Whether whole freight apportioned.] — Pltfs. 

shipped goods at liverpool on board deft.’s ship, 
to be carried & conveyed as stated by the bill of 
lading, ” via Colon (AspinwaU) & Panama to San 
Francisco ; that is to say, by arrangement between 
the West India & Pacific Steamship co. (Ltd.) 
the Panama Ry. co., & the Pacific Mail Steamship 
co., to be carried to Colon (AspinwaU) by the 
packets of the West India & Pacific Steamship 
co. from Colon (AspinwaU) to Panama, by the 
Panama Railroad co., & thence to the port of 
destination by the Pacific Mail Steamship co. 
. . . freight & primage to be considered as earned 
ship lost or not lost ” ; the freight being £14 6«. 
per ton, payable in Liverpool. The whole freight 
at the aforesaid rate was paid to defts.* agent at 
Liverpool, & the bill of lading was signed by him 
“ for the service from London to Colon (Aspin- 
wall),” & by the agent of the two other cos., “ for 
the service from Colon (AspinwaU) to San Fran- 
cisco.” The private arrangement entered into 
between the three cos. for the division of the 
freight between themselves was set forth in the 
case,, to which was added also a copy of the hand- 
book pubUshed by defts. containing the rates of 
freight charged for the carriage of goods from 
Liverpool to Colon (AspinwaU), to Panama, & to 
San PYancisco, but not the charges for convey- 
ance from one to another of the three last-men- 
tioned places. 

The ship having sailed from Liverpool, was 
lost with aU her cargo, before reaching Colon 
(AspinwaU) & defts, after receiving notice of the 
loss paid over to the two other cos. their pro- 
portion of the freight, which had been paid by 
pltfs. Pltfs. having brought an action against 
defts. for money had & received to recover the 
proportion of freight so paid over to the two other 
cos., viz. for the caniage of the goods from Colon 
(AspinwaU) to Panama, & from Panama to San 
iVancisco : — Held : the biU of lading formed one 
contract between pltfs., & deft-s. for the convey- 
ance of pltfs.* goods from Liverpool to San Fran- 
cisco, for one enthe consideration, viz. the amount 
of freight paid & not several contracts between 
pltfs. & each of the cos. ; & therefore, as the con- 
sideration for wliich the freight was paid had not 
wholly faUed, pltfs. could not maintain the action 
against defts. — Greeves i?. West India & Pacific 
S.S. Co., I/CD. (1870), 22 L. T. 616 ; 3 Mar. L. C. 
426, Ex. Ch. 

2214. Land & sea fransit — ^Loss at sea — 

Lien for Inland freight.] — Goods were carried 
under a through bUl of lading at a through rate 
to include land & sea transit. Some of the goods 
were lost during the sea transit, & on deUvery of 
the remainder the shipowner claimed, & was held 
entitled — to add to the through freight on the 
quantity delivered the inland charges paid by him 
to the railway co. on the portion not deUvered, 
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/, for lose dyHtiairemca^Land eea iransU^Wheiher uihdU freigU opporliofMd.]— H atbs v. Sooth Walks Rt. 

( 1859 ), 9 I. 0. L. n. 474 .— 3). 
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Sect 3 . — BUU of lading: Svb-aects, 6 <fc 7, (a).] 

for the joint effect of the through bill of lading, 
& of the shipowner’s regular form of bill of lading 
incorporated therewith, was to subject the goods 
not only to a lien in favour of the shipowner in 
respect of the sea transit, but also to a lien, arising 
prior to shipment, in favour of the railway co. for 
the land transit of the whole parcel, which lien, 
on payment by the shipowner of the proper 
inland charges to the railway co., was transferred 
to the shipowner, & could be enforced by him 
against the goods actually delivered. — T he Hiber- 
nian, [1907] P. 277 ; 76 L. J. P. 122 ; 97 L. T. 
363 ; 23 T. L. B. 619 ; 10 Asp. M. L. C. 601, 
C. A. 

Annotation :—Mentd. County Hotel & Wine Co. v. L. & 

N. W. Ry., [1918] 2 K. B. 251. 

2215. Bills signed on behalf of carriers 

severally but not Jointly ” — Whether excess freight 
paid recoverable from all carriers.] — Certain par- 
cels of hay of which pltf. was consignee were re- 
spectively delivered to railway cos. at certain 
places in the United States of America to be 
carried to New York, & thence by defts. to London 
under through bills of lading signed by an agent 
“ on behalf of carriers severely but not jointly.” 
By the terms of the through bills of lading, with 
respect to the service until delivery at New York 
all liability under the contract terminated on 
delivery of the property to the steamship at New 
York, & the inland freight was a first lien, due & 
payable by defts. : & with respect to the service 
after delivery at New York, & unt.^ delivery at 
Ijondon, payment of freight was to be made on 
the gross weight landed from ocean steamship 
unless otherwise agreed or so provided in the 
bOl of lading, or unless the carriers elected to take 
the freight on the bill of lading weight. The 
through freight was made up by the railway cos. 
in America after the transport rates of defts. 
had been ascertained : — Held : (1) upon the con- 
struction of the bills of ladi^ if there was no 
election to take the bill of lading freiglit, &; defts. 
demanded too much before the goods could be 
obtained by pltf., they would be liable to be sued 
for the return of the excess of freight paid, Sc 
would not be entitled to say to pltf, that he must 
recover from the land carriers in America so 
much as represented the overcharge for the inland 
carriage. (2) Upon the facts as pltf. although he 
objected, had paid the bill of lading, through 
freight, & had accepted a rebate of the ocean 
freight only, in ail cases where the bill of lading 
freight was greater than the quantity delivered, 
he was not entitled to recover the overpayment 
for inland freight as having been made under a 
mistake of fact. — K itts v. Atlantic Transport 
C o., Ltd. (1902), 18 T. L. R. 739 ; 7 Com. Cas. 

227, 

Annotation Befd. The Hibernian (1906), 95 L. T. 396. 

2210. Estoppel by conduct.] — K itts 

t). Atlantic Transport Co., Ltd., No. 2216, 
ante. 

2217. .]— ^AWPORD & Law v, Auan 

IjINE S.S. Co., lyiD., No. 2290, post, 

2218. When liability attaches — ^Damage on 

barge conveying goods to vessel.] — ^A through bill 
of lading provided for the shipment of certain 
goods from London to Gloversvifle, United States, 
& contained a clause of exceptions which included 


(inter alia) damage arising from ” rain . . . boilers, 
tanks, pipes, & steam machinery . . . submerging 
or sinking of ship or admission of water into the 
vessel . . . unseaworthiness or unfitness of the 
vessel at commencement of or before or at any 
time during the voyage, perils of the sea, rivers, 
navigation or land transit of whatever nature or 
kind. Sc all damage, loss, injury arising from the 
perils or things above mentioned.” At the end 
of the bill of lading was the following clause : 
” All the above exceptions Sc conditions shall 
apply fipom the time when the goods come into 
the possession or custody of the carriers or their 
agents in warehouse, on wharf, in craft, in course 
of land or water transit or in any other situation.” 
In an action by the shippers for damage to the 
goods caused by the unseaworthiness of a barge 
in which the cargo was conveyed from the wharf 
to the carrying steamer : — Held : the barge was 
a ” vessel ” within the meaning of that expression 
in the bill of lading ; the last clause of the bill of 
lading applied to the barge the earlier provision 
regarding unseaworthiness ; & the shipowners 

were protected from liability. — Wiener & Co. v. 
Wilsons & Purness-Leyland Line, Ltd. (1910), 
103 L. T. 168 ; 11 Asp. M. L. C. 413 ; 15 Com. 
Cas. 294, C. A. 

Annotations: — Refd. Bank of Australasia v. Clan Line 

Steamers, [1916] 1 K. B. 39 ; Atlaptio Shipping & Trading 

Co. t?. Dreyfus, [1932] 2 A. C. 250 : Paterson, Zochonls v. 

Elder, Dempster, [1923] 1 K. B. 420. 

2219. Damage on lighter.] — Pltfs. 

shipped a parcel of macliinery at New York on 
board defts.’ steamship under .a through bill of 
lading for carriage to Norrkoping in Sweden via 
Hull. By the bill of lading the goods were ” to 
be delivered in like good order &: condition at the 
port of Hull & to be thence transhipped at ship’s 
expense & shipper’s risk to the port of Norrkdp- 
ing ” ; Sc it was thereby mutually agreed that the 
carrier should have liberty to convey goods in 
craft Sc I or lighters to Sc from the steamer at the 
risk of the owners of the goods ” Sc that ho should 
not be liable ” for risk of craft, liulk, or tranship- 
ment.” 

On the arrival of the steamship in Hull defts. 
hired a lighter Sc placed the goods therein whilst 
waiting to be transhipped in another of defts.* 
steamships for conveyance to Norrkoping. The 
lighter was left unattended in a crowded harbour 
& part of its planking was rotten, Sc next day it 
was found sunk with a hole in its side, apparently 
made by a boat hook from a neighbouring lighter, 
with the result that pltfs.’ goods were damaged : — 
Held : the damage was caused by the negligence 
of defts. in placing the goods in an unattended 
lighter without seeing that it was fit for the pur- 
pose, Sc defts. were not exempted from liability 
by the terms of the bill of lading. — ^Wilson 
(Thomas) Sons Sc Co., Ltd. v, S.S. Galileo, 
(Cargo Ex), The Galileo, [1915] A. C. 199 ; 83 
L. J. P. 102 ; 111 L. T. 656 ; 30 T. L. R. 612 ; 
12 Asp. M. L. C. 634 ; 19 Com. Cas. 459, H. L. 
AnnoMions : — Refd. Pyman S.S. Co. r. Hull & Barnsley 

Ky., [1914] 2 K. B. 788 ; Reed v. Page &: East, [1927] 

1 K. B. 743. « 

2220. Proviso exonerating shipowner after 

transhipment — ^Loss during transhipment.] — Goods 
shipped onboard the F., bound from A. to B., were 
“to be forwarded at ship’s expense Sc owner’s 
risk ” to C. Part was damaged by negligent 


2217 1 . Bills signed ** on behalf 

carriers severally hvi not jUnlly .] — 
Hatelt V. Merchants Despatch 
Transportation CJo. (1885), 12 A. R. 
201.— GAN. 

t. Proviso exonerating ship- 

oumer after trantMpment,y--PKBLKW& v. 


Mississippi & Dominion S.S. Co., Ltd. 
(1884), 10 P. R. 198,— CAN. 

a. TAmUation of liability of 

shipowner dwring sea transit .) — CJovlb 
V. Grand Trunk Ry. Co., Matthews 
V, Grand Trunk By. Co., [1926] 4 
D. L. R. 860 ; 69 O. L. U. 262.— CAN. 


b. Bill of lading for part only of 
route — Admissibility of parol evidence 
to exlend .\ — Where a co. agreed to 
carry from Victoria to Yale, & gave a 
bill of lading for part of the route, viz., 
from Victoria to Now Westminster, 
parol evidenoe was admitted to prove 
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handling in transhipment & part by negligent 
stowage on the vessels in which the goods were 
carried to 0. : — Held : the owners of the F. were 
liable for the first part of the damage & not for 
the second. — ^Allan Brothers & Co. v. Jambs 
Brothers & Co. (1897), 3 Com. Cas. 10, 

AnnotaHon The Galileo, [19141 P. 9. 

2221. Loss after transhipment.] — 

Allan Brothers & Co. v. Jambs Brothers & Co., 
No. 2220, ante, 

2222. What terms inconsistent with through bill 
—Liability to cease before completion of transit.]— 

Moore v. B[arris, No. 1708, ante. 

2228. Notification of arrival clause.] — 

A through bill of lading contained the clause 
“ Party to be notified ; E. Clemens Horst ** : — 
Held: (1) the words were words of contract; 
(2) notification by post would have been sufficient 
even though the letter did not arrive ; (8) a noti- 
fication clause ” in an ocean bill of lading incor- 
porated by the through bill of lading to the effect 
that “ no claim shall, under any circumstances 
whatever, attach to the steamer, her owners or 
agents, for failure to notify consignees of arrival 
of goods ** does not contradict the through bill of 
lading containing the contract to notify, but 
relieves the shipowner from liability to pay damages 
if he fails to carry out the obligation to notify. 

(4) Where there is no express contract for a 
lien for interest on freight it cannot be implied. — 
E. Clemens Horst Co. v. Norfolk & North 
American S.S. Co., Ltd. (1906), 22 T. L. R. 403 ; 
11 Com. Cas. 141. 

2224. Notification clause — ^Amounting to words 
of contract.] — E. Clemens Horst Co. v. Norfolk 
& North American 8.8. Co., Ltd., No. 2223, ante. 

2225. Sufficiency of compliance — Notifica- 

tion by post.] — E. Clemens Horst Co. v, Norfolk 
& North American S.S. Co., Ltd., No. 2223, 
ante. 

2226. Contract to carry ** all sugar which 
shippers shall have for shipment ” from named 

? ort — Effect of Issue of through bills of lading.] — 

lefts., who owned sugar estates on the river 
Zambesi, were in the habit of sending sugar from 
one of their estates down the river in barges to 
the port of Chinde. It being impossible for 
ocean-going steamers to load at Chinde owing to 
a bar, the sugar was carried thence by lighters or 
coasting steamers to Beira, where it was loaded 
into ocean-going steamers for carriage to Europe, 
& bills of lading were issued from that port. By 
an agreement made between defts., therein called 
“ the shippers,” & pltfs., a steamship co., therein 
called “ the owners,” the shippers bound them- 
selves to ship & the owners agreed to carry ‘‘ all 
the sugar which the shippers shall have for ship- 
ment from Beira” to certain specified European 
ports for a year from the date of the agreement at 
a certain rate per ton, & the owners undertook to 
provide a minimum tonnage per month for the 
shipment, if required. During the currency of 
the agreement defts. proceeded to send sugar from 
the estate by a Gherman line to European ports 
covered by the agreement. The sugar was sent 
from Chinde to Beira by lighters belonging to the 
German line, & it was then transhipp^ into the 
ocean-going steamers of that line & through bills 


of lading were issued for the carriage of the su^r 
from CMnde to the European port. In an action 
for breach of the agreement : — Held : this sugar 
was sugar which defts. had for shipment from 
Beira within the meaning of the agreement, not- 
withstanding the issue of through bills of lading. — 
Union Castle Mail S.S. Co. v. Sena Sugar 
Estates, Ltd., [1925] A. C. 782 ; 94 L. J. K. B. 
877; 133L. T. 707 ; 16 Asp. M. L. C. 642, H. L. 

C.i.f. contract — ^Necessity to tender bill of lading 
to cover whole transit — Custom.] — See Sale op 
Goods, Vol. XXXIX., pp. 577, 678, Nos. 1811- 
1814. 


Sub-sect. 7. — ^How Par Conclusive op Receipt 
OP Cargo. 

A. Quantity Shipped. 

(a) In General. 

See Carriage of Goods by Sea Act, 1924 (c. 22), 
s. 6, Article III. 

2227. Prlmd facie evidence.] — The evidence of 
the bill of lading would go against the owner, & 
the larger amount appearing in the bill of lading 
was strong evidence against him, & the onus 
probandi lay upon him to show that the cases were 
not shipped, & to discharge the primd facie pre- 
sumption arising from his own document (Ken- 
nedy, J.). — BLarrowing V. Katz & Co. (1893), 10 
T. L. R. 115 ; ajfd. (1894), 10 T. L. R. 400, C. A. ; 
(1895), 12 T. L. R. 66, H. L. 

Annotation : — Consd. Sanday v. Strath S.S. Co. (1921), 90 

L. J. K. B. 1349. 

2228. .] — Smith & Co. v. Bedouin Steam 

Navigation Co., No. 2246, post. 

2229. .] — Where a bill of lading states that 

certain goods have been shipped, the shipowner 
is liable for their non-delivery, unless he can show 
conclusively that the goods were not shipped in 
fact. 

The shipowner is liable for short delivery to the 
holder of a bill of lading, unless he can show to the 
satisfaction of the tribunal trying the case that 
his agent has signed a bill of lading for goods which 
were not put on board the ship. The whole burden 
of proof lies upon the shipowner. Pltf. proves his 
case by putting in the bill of lading & showing 
that there was a non-delivery of the quantity 
mentioned in the bill of lading when he asked for 
it at the port of destination (Lord Esher, M.R.). 
— ^Bennett & Young v. John Bacon, Ltd. (1897), 
13 T. L. R. 204 ; 2 Com. Cas. 102, C. A. 

Annotations: — Refd. Iline t*. Froe, BodwoU (1897), 2 Coin. 

Cas. 149 ; Sanday v. Strath S.S. Co. (1921), 90 L. J. K. B. 

1349. 

2230. .]— Sanday v. Straiti S.S. Co., No. 

2248, post. 

2231. Goods or some of them not in fact shipped.] 

— Grant v. Norway, No. 4524, post. 

2282. .]— Jessbl v. Bath, No. 1709, ante. 

2233. .]— McLean & Hope v. Fleming, 

No. 2949, post. 

2234. .] — Brown v. Powell Coal Co., No. 

2271, pod, 

2235. .] — Leduc V. Ward, No. 3172, post. 

2236. ,] — Smith & Co. v. Bedouin Steam 

Navigation Co., No. 2240, post. 


tho agreement to carry as far as Yale. 
—Hamilton v. Hudson's Bay Co. 
& Irvino & Brioqs (1884), 1 B. 0. R. 
Pt. 2. 1, 176.— CAN. 

PART VII. SECT. 8, SUB-SECT. 7.— 
A. (a). 

2827 i. PrimA fade evidence .] — The 
bill ot lading 1 h not ooncluslve e^idonoo 


9 to the amount of cargo shipped. — 
HE Immanuel (Owners) v. Den- 
OLM & Co. (1887), 16 R. (Ct. of Soss.) 
52 ; 25 So. L. R. 112.— SCOT. 

222711. Harrowbr 

lo. V. M'Willtam & Sons, [1928] S. 0. 
28 .— «COT. 


2281 i. Goods or aomc of them not in 


fact shipped.] — Howland v. Bkthune 
(1856), 13 U. C. R. 270.— CAN. 


2281 il. .] — Dods V. Stewart 

^8^1), 8 B. L. R. 340 ; 17 W. R. 49.— 


0 . Shipment exceeding auantity given 
in bill of lading — Mistake.] — Murton t>. 
Kingston & Montreal Forwarding 
Co. (1882), 32 O. P. 366.— CAN. 
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Sect. 8 . — BiUa of lading: Sub-sed, 7, A. (o) A (6), 

cfeg.] 

2287. .] — ^Where a bill of lading states that 

certain goods have been shipped, the shipo^^ner 
is not liable for their non-delivery if he can show 
that the goods were not shipped in fact. — Hike 
Brothers v, hREE, Kodwell & Co., Tyro. (1897), 
2 Com. Cas. 140. 

2238. Fraud of shipper’s agent.] — bill of 

lading is not conclusive between the shippers of 
the goods, & the owners of the ship ; but the 
owners may show that less goods than specified 
in the bill of lading were shipped, the master, who 
signed the bill of lading, having been misl^ by 
the fraud of the agent of the shippers. — ^Batbs v, 
Todd (1831), 1 Mood. & R. 100, N. P. 

2230. Knowled^ of shipper’s agent.] — 

Declaration, in assumpsit^ stated that defts. W. & 
N. were owners of a ship ; that, in consideration 
that pltf. at their request shipped goods on board 
to be delivered to him, W. & N. promised to 
deliver : breach, non-delivery. N. pleaded sepa- 
rately, & traversed the shipment. On the trial, 
pltf. produced a bOl of lading, signed by the captain 
of the ship, transmitted to pltf. by W., stating the 
goods to be shipped by W., to be delivered to pltf. 
or his assigns. Proof also was given to show that 
pltf. held the bill for value. W. was the managing 
owner :-r-Held : N. might produce evidence that 
the goods were not shipped in fact, & was not 
estopped by the bill or lading, supposing such 
estoppel to exist in general, inasmuch as pltf. 
could support his issue only by m^king W. his 
agent, & if W. was so, pltf. was cognisant, through 
him, of the fact. — ^Berkley v, Watlinq (1837), 7 
Ad. & El. 29 ; WiU. WoU. & Dav. 429 ; 2 Nev. & 
P. K. B. 178 ; 6 L. J. K. B. 196 ; 1 Jur. 378 ; 112 
E. R.' 382. 

AnnoUiHons : — Befd. ThotnpBon v, Dominy (1845), 14 

M. & W. 403 ; Grant t?. Norway (1851), 10 <5. B. 665. 

2240. Loss at lime of loading.] — A charter- 

party provided that the bill of la£ng should be 
conclusive evidence against the owners of the 
quantity of cargo received. The cargo, timber, 
was floated alongside the vessel, & receipts by the 
mate then given for the same. Part of the cargo 
was lost by perils of the sea before shipment. The 
loss was notified by the master to the agent of the 
charterer ; but, at the latter’s request, the master 
was induced to sign bills of ladi^ for the whole 
quantity of timber received alongside i^Held : 
the chai^rer had no claim against the shipowner in 
respect of the difference between the amount of 
cargo received alongside, & the amount shipped 
on board. — ^Pyman v, Burt (1884), Cab. & El. 207. 
Annolaiinns : — DUd. & Distd. Llshman v. Christie (1887), 

19 Q. B. D. 333. Bqdd. Crossfleld r. Kyle Shipping Co., 

[1916] 2 K. B. 885. 

2241. .] — Thormanv. Burt, Boulton 

&> Co., No. 2272, p^, 

2242. Sii^ture by ship brokers.] — Ship 

brokers who sign^ a false bill of lading for goods 
not shipped, found liable in damages .— ^ourchon 
V. Redhead (1839), 4 L. T. 341. 

Effect of qualification of statement as to cargo.] — 
See Sub-sect. 7, D., post. 

(b) Onus of Proof. 

See Carriage of Goods by Sea Act, 1924 (c. 22), 
8. 6, Article III. 

22^. On shipowner.] — If a cargo weighing a 
certain weight be delivered to a carrier to be 
carried & when the cargo arrives at its destination. 


the weight be deficient, thin is evidence from which 
a jury may infer negligence in the carrier ; & if 
the deficiency did not arise from the negligence of 
the carrier it is incumbent on him to show that. — 
BAwkes V. Smith (1842), Car. & M. 72, N. P. 

2244. .] — Elliott, Lowrby & Co. v. 

Dobell (1887), 3 T. L. R. 691, C. A. 

2245. .] — Harrowing v. Katz & Co., No. 

2227, ante. 

2246. .] — A shipowner is bound to deliver 

the full amount of goods si^ed for by the master 
in a bill of lading, unless he can prove that the 
whole or some paH of it was in fact not shipped. 

In an action for freight for the conveyance of 
1 ,000 bales of jute against applts., onerous indorsees 
of the bills of lading, applts. claimed to retain the 
value of 12 bales short delivered of the 1,000 shown 
by the bills of lading signed by the master to have 
been shipped at the port of loading. There was no 
clear e^udence as to how or where the mis si n g 
bales had disappeared : — Held : there was nothing 
to displace the evidence supplied by the bills of 
lading that the missing bales had been received on 
board the vessel, &; applts. were entitled to the 
deduction claimed by them. 

The bill of lading founded on the other docu- 
ments . . . was pnmd facie evidence in favour 
of applt. which threw upon the resp. the onus 
of displacing it by evidence that the full quantity 
of the goods was not in fact shipped (Lord 
Davey). — Smith &> Co. v. Bedouin Steam Navi- 
gation Co., [1896] A. C. 70 ; 66 L. J. P. C. 8 ; 
12 T. L. R. 66, H. L. 

Annotations: — Consd. Bennett 8c Younflr v. Bacon (1806), 
13 T. L. li. 16. New Cbinoso Antimony Co. v. 

Ocean S.S. Co., [1917] 2 E. B. 6C4. Coiud. Sanday v. 
Strath S.S. Co. (1921), 90 L. J. K. B. 1349. PoUd. North 
Shipping Co. V, Rank (1926), 136 L. T. 415. Bm. Hine 
V. RodweU (1897), 2 Com. Ca«. 149 ; Hogarth Ship- 
ping Co. V. Blyth, Greene, Jourdain, [1917] 2 K. B. 534. 

2247. .] — ^Bennett & Young v. John 

Bacon, Ltd.,vNo. 2229, ante. 

2243. .] — In an action against a shipowner 

for short delivery of cargo the owner of the cargo 
must succeed if he proves the delivery of a less 
number, weight, or measure of goods than that 
admitted on the bill of lading unless the shipowner 
can establish that the number, weight, or measure 
admitted on the bill of lading is wrong. The ship- 
owner can discharge the onus which is upon him 
either by direct evidence showing that a mistake 
has been made in the tallies from which the bill 
of lading is made out, or by indirect evidence 
showing beyond reasonable doubt that none 
of the goods were lost or stolen after receipt 
by him & that he ftas delivered aU received. — 
Sanday v. Strath S.S. Co. (1921), 90 L. J. K. B. 
1349 ; 126 L. T. 667 ; 37 T. L. R. 066 ; 16 Asp. 
M. L. a 280 ; 26 Com. Cas. 277, C. A. 

Annotation: — Conid. North Shipping Co. v. Rank (1926), 
136 L. T. 415. 

2249. .] — A charterparty contained clauses 

which provided that bills of ladmg should be signed 
in accordance with mate’s receipts, & ** quantity 
stated on bills of lading to be conclusive evidence 
as to number of bags shipped unless error o( fraud 
can be proved.” The ship loaded a fuU & complete 
cargo of sugar in bags including a parcel of sugar 
marked ” San Lino, in respect of which the mate 
gave a receipt for 2,860 bags in accordance with 
the tallies & the captain signed a bill of lading for 
2,860 bags. When the ship was discharged the 
out turn tallies showed only 2,677 bags of sugar of 
the “ San lino ” mark, & claimants, who were 


PART VIL SECT. 8. SUB-SECT. 7.— 
A. (b). 

32481. Onshtpaumer.] — J onssScOo., 


Ltd. V. New, Zealand Shippino Co. 
(1916), 12 Tas. L. R. 118.— AUB. 

4. On pcaip claiming for deficit 


cfujl/.]— W ah Lee V. Oanadian PAomo 
Rt. Oo. (B. 0.) (1927), 83 Can. Ry. Oas. 
77.— CAN. 
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the charterers & consignees of the sugart claimed 
against the shipovpners in respect of the shortage 
ox 188 bags* On reference to arbn. no attempt 
was made to prove by direct evidence that any 
error had arisen in making out the bill of lading, 
or that the tallies were inaccurate, or that they 
had been wrongly cast, or that entries had been 
duplicated, or that they contained mistakes of any 
kind. The arbitrator found that all the bags of 
sugar shipped under the mark “ San Lino ” were 
discharged So that there was no evidence to show 
how the discrepancy between the bill of lading 
number Sc the out turn number arose. The ship- 
ownera contended that an ** error,” within the 
meaning of the conclusive evidence clause, had 
been proved by, or might be inferred from, 
evidence that all the sugar shipped had been dis- 
charged : — Held : it was for the shipowners to 
prove that they came within the condition or 
limitation in the conclusive evidence clause upon 
which they relied. Sc in order to do so it was not 
enough for them to give evidence from which it 
might be inferred that a mistake had been made 
in the bill of lading ; there must be actual proof 
of a mistake to show how the discrepancy arose. — 
Sugar Supply Commission v, Hartlepools 
Seatonia S.S. Co., [1927] 2 K. B. 419 ; 90 L. J. 
K. B. 969 ; 137 L. T. 791 ; 43 T. L. B. 642 ; 32 
Com. Cas. 300. 

2250. Discharge of * onus — ^Direct evidence — 
Mistake In tallies.] — Sanday v.. Strath S.S. Co., 
No. 2248, ante. 

2251. Indirect evidence — ^No goods lost or 

stolen.] — Sanday v. Strath S.S. Co., No. 2248, 
ante. 

2252. Natural shrinkage.] — 

Shipowners are bound to deliver their cargo 
according to weights & quantities specified in the 
bills of lading, but where they claim for freight & 
there is a counterclaim for short delivery, they 
can avoid the weights & quantities specified in the 
bills of lading by showing that what was shipped 
was delivered & that no loss occurred in transit 
other than what can be accounted for by natural 
shrinkage. — North Shipping Co., IaTd. v. Bank 
(Joseph), Ltd., (1926) 136 L. T. 416 ; 43 T. L. B. 
82 ; 17 Asp. M. L. C. 189. 

2253. Necessity for conclusive proof of 

mistake.] — Sugar Supply Commission v. Hartle- 
pools Seatonia S.S. Co., No, 2249, ante. 

B. QtLaliiy and Condition. 

See Carriage of Goods by Sea Act, 1924 (c. 22), 
Article III. 

2254. Quality — ^Distinguished from condition.] — 

(1) The words ” shipped in good order Sc con- 
ation ” in a bill of lading are not words of contract 
in the sense of a promise, but are in the nature of 
an affirmation of fact. 

(2) Where goods are shipped in apparent dam- 
aged condition, & the bill of lading states that 
they are “ shipped in good order & condition,” 
though the incori'ect statement cannot be sued 
upon directly as a breach of contract, the ship- 
owner, who is boimd by the master so signing the 
bills of lading, is estopped from denying the con- 
dition of the goods so stated if, on the strength of 
such Btatement, the indorsee of the bill of lading 
has acted to his prejudice. 

(3) The addition of the words quality & 
measure unknown ” in the bill of lading do not in 


effect strike out the words “ good order Sc con- 
dition.” 



^parexib, au any rat^e, w an uubkjluvtu. person. 

(6) A master of a ship is expected to notice the 
apparent condition, though not the quality, of 
goods shipped on his vessel. 

(6) Though a charterparty provides a form of 
the bill of lading to be used which contains the 
words ” shipped in good order Sc condition ** Sc 
” quality Sc measure unknown,” the master is not 
bound to make an imtrue statement in the bills 
of lading. 

(7) Where an indorsee, who has aeted on the 
strength of such an untrue statement in the bill of 
lading, has taken delivery of damaged goc^ not 
in accordance with his contract with the shippers, 
a foreign solvent firm, & has obtained an award 
against them in respect of the depreciation of the 
goods, it is not necessary for the indorsee to sue 
on the award before suing the shipowner. — CoM- 
pania Naviera Vasconzada V. Churchill Sc 
Sim, Same v. Burton Sc Co., [1906] 1 K. B. 237 ; 
76 L. J. K. B. 94 ; 94 L. T. 59 ; 64 W. B. 406 ; 
22 T. L. B. 85 ; 50 Sol. Jo. 76 ; 10 Asp. M. L. C. 
177 ; 11 Com. Cas. 49. 

Annotations : — As to (2) FoUd. Martinoaiis v. Mail 

Steam Packet Co. (1912), 106 L. T. 638. Apprvd. Brandt 

.... T X7a triflpa.Hnn 4:^.. 


Antimony Co. v. Ocean S.S. Co., [1917] 2 K. B. 664. 

AstoH) Consd. The Tromp, [19211 P. 337. 

2255. Duty of master to notice condition.] — 
CoMPANiA Naviera Vasconzada v. Churchill 
Sc Sim, Same v. Burton Sc Co., No. 2254, ante. 

2256. Insertion of wrong quality marte — 

Whether binding on owners.]— A bill of lading 
signed by the captain of a ship in respect of a ship- 
ment of bales of jute contained the following 
provision : “If quality marks are used, they are 
to be of the same size as the leading marks Sc con- 
tiguous thereto, &, if such quality marks are 
inserted in the shipping notes, & the goods are 
accepted by the mate, bills of lading in conformity 
therewith shall be signed by the captain, & the 
ship be responsible for the correct delivery of the 
goods.” The bill of lading described the bales as 
marked in proportions, specified with Afferent 
quality marks, indicating different qualities of 
jute, which marks corresponded with those in- 
serted in the shipping notes made out by the 
shippers. When the ship was discharged, however, 
it was found that there had in fact been shipped 
fewer bales marked with one of such quality marks 
Sc more marked with another of such marks m- 
dicating an inferior quality than stated in the bill 
of lading i—Held : on the above f^ts, an mdorsee 
of the bill of lading for value, mthout notice or 
the incorrectness of the description of^the mwks 
therein, had no right of action against the smp- 
owners either for breach of contract or upon ^e 
ground that they were estopped by the repr^nta- 
tion contained in the bill of Cox 

(1886), 18 Q. B. D. 147 ; 66 L/J. Q. B. 121; 67 
L. T. 128 ; 36 W. B. 207 ; 3 T. L. B. 167 ; 6 

EeM. PorsoriB ». Now ShlpplW 

[19011 1 K. B. 548 : CompMila IsT 

Churchill & Sim, Same ». Burton. [1908] 1 K. B. S37. 

2267. Goods stated to be in apparent good order 
& condition.]— A number ot b««B ol zinc asbes 
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^ 651 . Duty of masUr to notice eon- 
aUion.1 — Madhur OHUNnsR Dev v. 
Law (1874), 18 B. L. E. 394.— IND, 


2257 1. Goods stated to be in appar^ 

r [i order c(mdi<^.>--^UR'r (Q^*) 
Son, Ltd. v. The Piako. [19231 
N. Z. L. E. 911.— N.Z, 


•. Conditian^PHmd /«ie 
— Ohapman V. Zealand (1874), 24 0. P. 
421.— CAM. 

I. .1 — Bonne Mon- 
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Seel. 3 . — BiUs of lading: Stib-sect 7, B. & C. (a) 

(ft).] 

were shipped on board a vessel at Buenos Aires 
for carriage to Liverpool. Some of the bags had 
been wett^ by rain oef ore shipment & the upper 
layers of bags in one of the holds became heated. 
The shipowners gave a bill of lading stating that 
the bags were sMpped in apparent good order & 
condition. 

The master of the vessel, fearing damage to the 
ship & other cargo, discharged most of the bags at 
Buenos Aires & placed them in a warehouse ; & 
after unnecessary delay they were reconditioned 
& reshipped on another vessel & forwarded to 
their destination at an expenditure of £748. The 
goods arrived at Liverpool three months after the 
arrival of the first vessel. In the meantime the 
value of zinc ashes had fallen. The bill of lading 
was indorsed to pledgees, who on the faith thereof 
made an advance to the shipper. When the second 
vessel arrived the indorsees presented the bill of 
lading, & paid the freight &, under protest, the 
£748, for which the shipowners claimed a lien on 
the cargo. In an action by the indorsees against 
the shipowners for damages for delay in forwarding 
the good & for repayment of the £748 : — Held : 

(1) although pltfs., not being indoraees of the bill 
of lading to whom the property in the goods 
passed within Bills of Lading Act, 1855 (c. Ill), 
8. 1, could not sue on the contract contained 
therein, yet from the acts of presentation of the 
bill of lading, payment of the freight, & delivery 
& acceptance of goods specified n the bill of 
lading, there might & ought to be inferred a con- 
tract between the parties to deliver & accept the 
goods according to the terms of the bill of lading ; 

(2) defts. were estopped from denying that the 
goods were shipped in apparent good order & 
condition, &, as the wetting which caused the 
delay did not occur after shipment, they were 
liable in damages for the delay unless they were 
excused by the conditions in the bill of lading ; 

(3) pltfs. were entitled to recover the amount paid 
to defts. under protest, inasmuch as they were 
precluded by the estoppel from showing the only 
cause there was for discharging, warehousing, & 
reconditioning the goods. — Brandt t?. IjIverpool, 
Bhazh. & River P^te Steam Navigation Co., 
Ltd., [1924] 1 K. B. 675 ; 93 L. J. K. B. 646 ; 130 
L. T. 392 ; 16 Asp. M. L. C. 262 ; 29 Com. Cas. 
67, C. A. 

Effect of qualification of statement as to cargo.] — 

See Sub-sect. 7, D., post. 

C, Provision that Bill he Conclusive. 

(a) Provision in Charterparty or Bill of Lading. 

See Carriage of Goods by Sea Act, 1924 (c. 22), 
Article V. , 

2258. Loss before shipment — Signature at char- 
terer’s request.] — Pyman v. Bubt, No. 2240, ante. 

2259. Stature at request of agent of 

ship’s broker.J—Defts. charter^ pltf.’s ship for 
the carriage of a cargo of timber from Memel. 
The charterparty provided that the ship should 
there load from the agents of the said ai&eighters 
as customary a full cargo of fir sleepers, that the 
cargo should be brought te & taken &om alongside 
the ship at merchants’ risk & expense, & that the 
bill of lading should be conclusive evidence 
against the owners of the quantity of cargo re- 


ceived as stated therein. There was a custom at 
Memel, which, however, did not apply to charter- 
parties in the form of the above-mentioned 
charterparty, that the captain should take delivery 
of the timber to be shipped at timber ponds up 
the river at some distance from the ship, the timber 
being then rafted down by fishermen to the ship, 
but being at the shipowner’s risk during the 
process. The captain of pltf.’s ship, on her e^val 
at Memel, not being aware of the provisions of the 
charterparty, allowed the mate to give receipts for 
the qa^o at the timber ponds. Part of the 
timber included in such receipts was lost during 
the process of rafting the timber down to the ship, 
owing to the force of the current. The captain, 
having become aware of such loss & of the pro- 
visions of the charterparty, stated to the agent at 
Memel of the shippers, who liad sold the timber 
to defts., that he did not see his way to signing 
clean bills of lading for the fuU quantity mentioned 
in the mate’s receipts, a portion of the timber 
having been lost ; but on being told by such 
agent & a clerk of the ship’s brokers that he was 
bound to sign clean bills of lading for the full 
quantity, he did so. The bills of lading stated 
that such quantity was shipped in good order & 
well conditioned to bo delivered on payment 
of freight & aU other conditions as per charter- 
party. In an action for balance of chartered 
freight defts. counterclaimed in respect of short 
delivery of cargo : — Held : the bills of lading es- 
topped pltf. from denying that the full amount of 
cargo stated therein was shipped. — Lishman v, 
Christie (1887), 19 Q. B. D. 333 ; 56 L. J. Q. B. 
5.38 ; .57 L. T. 552 ; 35 W. R. 744 ; 3 T. L. R. 
710 ; 6 Asp. M. L. C. 186, 0. A. 

Annotations : — FoUd. Croeaflold v. KyJo Shipping Co., [191 6 J 

2 K. B. 885. Distd. Hogarth ShippiiiK Co. v. Blytho, 

Greene, Jourdain. [1917] 2 K. B. 534. Reid. The Nifa, 

[1892] P. 411 ; Akt. HeUos r. Kckman (1897), 2 Com. Cas. 

70. 

2260. .] — By a chart-eriiarty it was agreed 

that the bills of lading should be “ conclusive 
evidence against the owners of the quantity of 
cargo shipped on board as stated therein.” The 
master signed bills of lading for a quantity of 
cargo which included not only the cargo actually 
shipped but also cargo which had been received by 
the shipowners’ agents alongside the vessel & 
had been lost before being piit on board. In an 
action by the consignees against the shipowners 
for the value of the cargo so lost : — Held : the 
consignees were entitled to recover. — Fisher, 
Renwick & Co. V. Caldrr & Co. (1896), 1 Com. 
Cas. 450. 

Annotation : — Coxisd. CrosHfleld v. Kylo Shipping Co., [191C] 

2 K. B. 885. 

2261. .] — Thin v. Liverpool, Brazil & 

River Plate Steam Navigation Co., Ltd., No. 
2187, ante. 

2262. .] — The sellers of timber in New 

Brunswick chartered defts.’ ship for the carriage 
of a cargo of timber to Manchester. The charter- 
party provided that “ all responsibility of char- 
terers hereunder ceases as soon as the cargo is 
alongside . . . captain or agent to sign 49ills of 
lading as per surveyors’ return for the cargo . . . 
bills of lading shall be conclusive evidence against 
the owners as establishing the quantity delivered 
to the ship as stated therein.” The charterparty 
contained an exception of perils of the sea. The 
timber was brought down to the ship on lighters, & 


Ti^ 8.8. Co. (1886), 19 N. 8. R. 
7 R. &: G.) 312 ; 7 C. L. T. 376.— CAN. 

, f/ i»ill o* 

lading is ptimd fade erfdenoo that the 
goods were shipped in the condition 


therein described. — B ibbt Brothers 
V. CowiB (0. R.) & Co. (1923), I. L. R. 
1 Ran. 146.— IND. 


good order** — Whether receipt in good 
order d? condUinn implied — By under- 
taking to deliver ** in like good order . **\;t 
Madsen v. 8oott (1899), 16 8. C. 385. 

—8. AP. 


h. Omission of usual words ** in 
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through rough weather a portion of it was washed 
overboard from the lighters & lost. The captain’s 
agent signed bills of lading for the timber, in 
which the full quantity as per surveyors’ return 
was described as “ shipped on board.” All the 
timber actually placed on board was delivered at 
Manchester. Pltfs., who were the indorsees of the 
bills of lading, sued defts. for short delivery : — 
Held : the bills of lading estopped defts. from 
denying that the full amount of cargo stated therein 
was shipped. — Crossfibld & Co. v. Kyle Ship- 
ping Co., Ltd., [1916] 2 K. B. 886 ; 85 L. J. K. B. 
1310 ; 116 L. T. 285 ; 13 Asp. M. L. C. 410 ; 22 
Com. Cas. 67, 0. A. 

2263. Different classes of goods — Short delivery 
of one class — Over delivery of another.] — ^Medi- 
terranean & New York S.S. Co. v. Mackay, No. 
4904, post, 

2264. Goods In bags — Whether conclusive as to 
weight or contents — As well as to number.] — 

SiMMONDS V, Rose (1893), 10 T. L. R. 125, D. C. 

2265. .] — By charterparty, it was 

provided that a steamer should load a cargo of 
sugar in bags & proceed to one of several named 
ports & there deliver it. A clause of the chaiter- 
party provided : ” The captain to sign eastern 
trade bills of lading, which are to be deemed 
conclusive proof of cargo shipped, & their condi- 
tions to form part of this charterparty.” The 
captain signed a bill of lading for a specified number 
of bags of sugar, one of the exceptions & condi- 
tions of the bill of lading being ” weight, measure, 
quality, contents & value unknown ” ; the bill of 
lading also contained the clause ” freight & all 
other conditions & exceptions as per charterparty.” 
At the port of discharge there was a shortage in 
the number of bags of sugar, but evidence was 
given that all the bags placed on board had been 
delivered. The judge held that the bill of lading 
was conclusive only as to the number of bags in 
the sense of skins or receptacles & not as to their 
contents : — Held : the conclusive evidence clause 
of the charterparty was not incorporated in the 
bill of lading, & the shipowners were not estopped 
from showing that all the bags of sugar shipped on 
board had been in fact delivered. — Hogarth 
Shipping Co., Ltd. v, Blyth, Greene, Jourdain & 
Co., Ltd., [1917] 2 K. B. 534 ; 86 L. J. K, B. 
1426 ; 117 L. T. 200 ; 33 T. L. R. 429 ; 61 Sol. Jo. 
544 ; 14 Asp. M. L. C. 124 ; 22 Com. Cas. 334, C. A. 
Annotation : — Reid. New Chinese Antimony Co. v. Ocean 

S.S. Co., [1917] 2 K. B. 064. 

2266. Whether sufficiently incorporated in bill of 
lading.] — Lohden (J.) & Co. v, Calder (C.) & Co. 
(1898), 14 T. L. R. 311. 

Anrwkdion ;“-Consd. Crossflold r. Kyle Shipping Co., [1916] 

2 K. B. 885. 

2267. .] — Hogarth Shipping Co., Ltd. 

V, Blyth, Greene, Jourdain & Co., Ltd,, No. 
2265, ante, 

2268. Express incorporation.] — A bill of 

lading was signed in respect of 284, 690 pieces of 
pitprops measuring 55,782*32 cubic feet to be 
delivered in right number of pieces, on payment of 
freight at 9s. 6d. ” for eveiy load of 60 English 
cubic feet & all other conditions as per charter- 
party.” The bill of lading contained the following 
clause : ” responsible for number of pieces, but not 


for quality & measure.” By the charteiyarty it 
was provided that the cargo was to be delivered 
at the rate of 9a. 6d. ” for every intaken load 
of 60 English cubic feet,” & that biUs of lading 
were to be Conclusive evidence against the 
owners as to the quantity of cargo shipped. 
At the port of discharge an excess number of 
pieces beyond that specified in the bill of lading 
was delivered. In a question between the con- 
signees of the cargo & the shipowners : — Held : 
the conditions in the charterparty as to freight 
being payable at 9a. 6d. on every intaken load 
were incorporated in the bill of ladmg, & therefore 
freight was only payable on the number of pieces 
specified in the bill of lading. — Oostzee Stoom- 
vart Maats V. Bell & Harrison (1906), 22 
T. L. R. 643 ; 11 Com. Cas. 214. 

(6) Statutory Provision. 

See Bills of Lading Act, 1855 (c. Ill), s. 3 ; 
Carriage of Goods by Sea Act, 1924 (c. 22), Article 
III. (5). 

2269. Application restricted to person sig^ning.] — 

Jessel V. Bath, No. 1709, ante. 

2270. Master part owner.] — ^Meyer v. 

Dresser, No. 4366, post. 

2271. Or on whose behalf signed.] — ^By a 

charterparty for the conveyance of a cargo of coal 
from Cardiff to Buenos Ayres, it was stipulated 
that the master should “ sign bills of lading for the 
cargo put on board as presented to him by the 
charterers, without prejudice to the terms of the 
charterparty.” On arrival at the port of dis- 
charge it was found that the coal delivered to the 
consignees was less by thirty-two tons than the 
quantity mentioned in the bills of lading, & the 
owners were called upon to pay, & paid, the differ- 
ence of value to the consignees. In an action by 
the owners against the charterers to recover the 
amount paid: — Held: (1) inasmuch as the 
owners were under no legal liability, either at 
common law or under the Bills of Lading Act, 
1855 (c. Ill), to pay for such deficiency, the action 
was not maintainable. (2) A sliipowner is not 
estopped by the signature of the bill of lading by the 
master from showing that the goods or some of 
them were never actually put on board. — Brown 
V . Powell Coal Co. (1875), L. R. 10 C. P. 562 ; 44 
L. J. C. P. 289 ; 32 L. T. 621 ; 23 W. R. 549 ; 
2 Asp. M. L. C. 578. 

2272. .] — To an action for freight by a 

shiiKjwner against the indorsees of the bill of 
lading, defts. counterclaimed in respect of short 
deliveiy. All the goods that were actually put on 
board had been delivered to tlujm ; but the bill of 
lading acknowledged the receipt of a larger 
quantity. All the goods mentioned in the bill 
of lading had been floated alongside the ships in 
rafts, ^ mate’s I'eceipts given for them ; but some 
of them were lost before they were shipped. The 
bill of lading was signed, ” By authority of the 
captain, G. as agent.” G. was the ship’s broker 
at the shipping port :—Held ; apart from Bills of 
Lading Act, 1855 (c. Ill), a bill of lading is not 
conclusive against a shipowner, & he is not liable 
in respect of any goods not actually shipped ; &, 
in the present case, he was not liable imder that 
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^ 2271 i. Application restricted to person 
aumin^r — Or on whose behalf signed .] — 
Goods Act. 1016, B. 72, proYldes that 
Every bill of lading In the hands of a 
oonsimee or indorseo for valuable 
consideration reproBontlng goodj to 
have been shipped shall be in all olvU 


proceedings conclusive evidenoo of 
such Hhipmont against the niastor or 
other person signing the same notwit^ 
Ending that such goods or some part 
thereof were not so shipped : 

the sect, operates omy agmnst the 
person who has actually signed a bill of 
lading or the person in whose name 
& with whose authority it hM been 
signed & does not make a bill of lading 


which has been signed by the agent of 
the shipowner in his own name oon- 
olusive evidence against the shipowner. 
— Kosenvxlt), Hillas & Co., Pro- 
prietary, Ltd. V . The Fort Laramie 
(1922), 31 C. L. R. 66.— AUS. 

k. Application restricted to masters 
ft consignees .] — 33 Viet. o. 19, s. 3, 
making a bill of lading conclusive 
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Act, as the bill of lading was not signed by or for 
him. — ^Thobman v, Burt, Boulton Sc Oo. (1880), 
54 L. T. 349 ; 2 T. L. B. 367 i 6 Asp. M. L. 0. 603, 
O. A. 

2278. Exclusion of provision — ^Fraud of shipper.} 
— ^A bill of lading represented a larger numoer oi 
bales to have been shipp^ on board a vessel than 
were really shipped, jliis arose from the mistake 
of the mate, which there was some evidence to 
show was caused by the fraud of the person who 
put the goods on board. The latter was either 
agent of person named as shipper in the bill of 
lading or his vendor : — Held : there was evidence 
to go to a jury that the misrepresentation was 
caused ** wholly by the fraud of the shipper or of 
the holder, or some person under whom the holder 
claimed,’’ within the meaning of the Bills of 
Lading Act, 1866 (c. Ill), s. 3. — ^Vaxjeri v. 
Boyiand (1800), L. R. 1 C. P. 882 ; 35 L. J. 0. P. 
216 ; 14 L. T. 302 ; 12 Jur. N. S, 600 ; 14 W. R, 
037 ; 2 Mar. L. C. 336, 

Annotation : — ^Bstd. Pyinan r. Burt (1883), Cab. & £1. 207. 

2274. Mistake in bill of lading.]— Blan- 

CHET v. Powell’s Llantivit Collibribs Co., No. 
4839, post. 

2275. Incorrect marking — ** Goods marked 

as in margin ” — Delivery of goods otherwise 
marked.] — By a bill of lading signed by the ship- 
owners’ agents goods shipped for carriage from 
New Zealand to London were described as a cer- 
tain number of frozen carcases of lambs ** marked 
Sc numbered as in the margin.” The carcases were 
described in the margm of the bill of lad^ as 
bearing a certain mark Sc a number consisting of 
three hgures. The mark indicated the quality of 
the carcase as being of a particular brand ; one 
0gwe of the number indicated approximately its 
weight ; Sc the other two figures of the number 
were private marks of the shippers which indicated 
certam particulars with regard to the carcase for 
their own purposes, but had no bearing on the 
nature, quality or commercial value of the goods. 
The bill of lamng contained a clause stating that 
the ship would not be responsible for correct 
delivery unless each packa^ was distinctly, cor- 
rectly Sc permanently marked by the merchant 
before shipment with a mark Sc number or address. 
The mark & number mentioned in the margin in 
the bill of lading were inserted by the shippers. 
On the discharge of the ship in Ix)ndon it was 
foimd that a portion of the carcases in fact shipped 
under the bill of lading bore a mark Sc numoer 
which corresponded with the description in the 
margin of the bill of lading as regards the mark, SC 
the figure indicating weight but which diffe^ 
from that description as regards one of the figures 
forming the private marks of the shippers. An 
indorsee of the bill of lading for valuable considera- 
tion refused to take delivery of these carcases as 
forming part of his shipment. Sc sued the ship- 
owners’ agents for short delivery, relying on the 


provisions of Bills of Lading Act, 1866 (o. Ill), 
8. S : — Held : the action was not maintaixiable. 

The case came within the clause of the bill 
of lading which exonerated the ship from 
responsibility for correct delivery unless the 
go(^ were correctly marked Sc numbered 
(A. L. Smith, M.R.). — ^Parsons v. New Zbalanl 
Shipping Oo., [1901] 1 K. B. 648 ; 70 L. J. K. B. 
404 ; 84 L. T. 218 ; 49 W. B. 356 ; 17 T. L. R. 
274 ; 9 Asp. M. L. 0. 170 ; 6 Com. Cas. 41, 0. A. 

2). Effect of Qucdifieations of Statements as to Cargo. 

See, now, Carriage of Goods by Sea Act, 1924 
(c. 22). 

2276. Bill of lading no longer conclusive.] — 
A bill of lading, signed by a master of a vessel, 
since deceased, for goods to be delivered to a con- 
simee or his assigns, he paying freight, is admis- 
sible as evidence of the consignee having an in- 
surable interest in the goods. But if the master 
guards his acknowledgment by saying, ” contents 
unknown,^” so that he does not charge himself with 
the receipt of any goods in particular, the bill of 
lading alone is not evidence, either of the quantity 
of the goods, or of property in the consignee. — 
Haddow V. Parry (1810), 3 Taunt. 303; 128 
E. B. 120. 

Annotations ReM. The Ida (1873), 29 L. T. 623, n. ; Tully 

V. Terry (1873), 29 L. T. 36. Mentd. Middleton v. Melton 

(1829), 10 B. &C. 317. 

2277. .] — Jbssbl v. Bath, No. 1709, ante. 

2278* .1 — A bill of lading for antimony 

oxide ore stat^ that 937 tons had been shipped 
on board ; in the mar^ was a typewritten clause : 
” A quantity said to be 937 tons,” Sc in the body 
of the bin of lading was printed in ordinary typo 
the clause : ” weight, neasurement, contents Sc 
value, except for the purpose of estimating freight, 
unknown ” : — Held : the bill of lading was not 
even primd fade evidence of the quantity of ore 
shipped, & in an action against the shipowners 
for short delivery the onus was upon pltfs. of 
proving that 937 tons had in fact been shipped. — 
NEW Chinese Antimony Co., Ltd. v. Ocean 
S.S. Co., Ltd., [1917] 2 K. B. 604 ; 80 L. J. K. B. 
1417 ; 117 L. T. 297 ; 14 Asp. M. L. C. 131 ; 23 
Com. Cas. 1, C. A. 

Annotation : — FoUd. North Shipping Co. v. Hank (1926), 

136 L. T. 415. 

2279* Qualification relating to weight Sc contents 
— Specific statement as to weight Sc contents.! — 
Bags of meal, 1,670 in number, all marked S.S.C.M., 
some weighing 12 stones, some 8 stones, were 
shipped on board deft.’s ship, & stowed indis- 
criminately. Deft., the master, signed two bills of 
lading in respect of two different portions of this 
cargo, one of which described the property intended 
to pass under it thus : ” 407 bags meal, gross 35 
tons 9 cwt., under the subjoined marks, S.S.C.M.” 
It also added, ” Contents unknown. Sc not re- 
sponsible for weight,” etc. : — Held : imder this 
bill of lading the defendant was bound to deliver 
407 of the 12 stone bags, as the description of the 


evideiioe of tho shipment of goods as 
represented tberehi, does not apply to 
cases between masters of vessels Sc 
owners of goods, but only between 
masters Sc oonsigDees or indorsees for 
value. — A lubn v. Chibboiai (1873), 33 
U. C. K. 237.-~CAN. 

1. Whdher statutory, prooisian ren* 
ders biO, conclusive .}; — Notwithstanding 
HeroantUe Law Act. 1880, s. 23 
(sect. 15 of Act of 1908), a representa- 
tion contained in a bill of lading that 
the goods therein specified have been 
shipped is not conclnaive evidence of 
the fact. Sc the shipowner is entitled 
to Show that the goods were not in 


fact Shipped.— Rows Sc Sons, Ltd. v. 
Union fl.S. Co. of New Zkajand, Ltd. 
(1909), 29 N. Z. L. R. 97.— N.Z. 

PART VII. SECT. 8, SUB-SECT. 7.— D. 

2276 i. Bid of lading no longer eon- 
elusive.]— A bill of lading purporting 
to be for fifty tons of coal Sc containii^ 
a printed clause, ** weight, contents, Sc 
value unknown,” Sc similar words 
written above the signature of the 
master, does not amount to an admis- 
sion by the master that he has received 
fifty tons of coal on hoard. Up^on Ihe 
tme coustruotion of £iUs of Lading 
Act, 1856, s. 3, a bill of ladl^ in tbe 


above form is not, in the hands of a 

consignee for value, oonolusive evi- 
dence against the master of the ship- 
ment of fifty tons. — N iool Sc Oo. v. 
Castle (1872), 9 Bom. 321.— IND. 


2276 ii. .1 — Craig Line S.S. Co. 

V. North British Storage & Transit 
Ck)., S.8. Craigforth, [1921] 8. 0. 114 ; 
58 Be. L. H. 132 ; [1920] 2 8. L. T. 418. 
—SCOT. 


2279 i. QiudjAoation retaiing to loeight 
dr oontems — Specific statement as to 
weight dr oonienisO^Wheie a hill of 
lading contained the words, ** weight 
Sc contents unknown ** : — Held : the 
owner of the goods ooveied by It had 
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wdi^t given in the bill of lading could only be 
satisfled by all the bags delivered being of the 


ft may be that the weight of those bags would 
not be exactly that mentioned in the bill of lading, 
d/ that the provision in the memorandum would 
protect the captain from being responsible if the 
weight ; but the mention of the 
weight in the contract is important, for the purpose 
c^indicating to which bags the contract applied 
(wiGHTMAj^ J.). — ^Braj>ley v. Dunipacb (1§62), 
1 H. & 0. 521 ; 32 L. J. Ex. 22, Ex. Oh. 

Zealand Shlppingr 06.. 
(llesj ^3^’^ * J ^0 P 16^’ Spence v. Union Marine nisco. 


2280. Effect of qualification on erro- 

neous statement.] — Lebeau v. General Steam 
Navigation Co., No. 1891, ante. 

2281. Liability for loss — Necessity for proof 

of shipment.] — The Ii:iTH, Bridregos v. General 
Steam Navigation Co. (1854), 3 L. T. 481. 

2282. Qualification relating to quantity & quality 
— ^Rlght to freight on Invoice quantity.] — The 
Avoca was chartered to sliip a cargo of grain at 
Ibraila & deUver at a port in the United Kingdom 
on being paid freight, “ Is, per imperial quarter 
delivered,** & in event of any part of the cargo 
being delivered in a damaged condition, the 
freight should be payable “ on the invoice quantity 
taken on board as per bill of lading, or half freight 
on the damaged or heated portion, at the captain's 
option.** The cargo was shipped under a bill of 
lading, describing the quantity as 1,021 kilos., & 
the captain before signing the bill of lading added 
a memorandum, “ quantity & quality unknown.** 
The^ captain, on his arrival at a port in England, 
having experienced bad weather, gave notice to 
the indorsee of the bill of lading that he claimed 
to exercise the option given to him by the charter- 
party, & requested to be paid freight on the 
invoice quantity: — Held: the addition of the 
memorandum to the bill of lading, “ quantity & 
quality unkno\^,*’ did not take away the captain's 
right to be paid freight on the invoice quantity 
taken on board. — Tully v. Terry (1873), L. R. 
8 C. P. C79 ; 42 L. J. C. P. 240 ; 29 L. T. 36 ; 2 
Asp. M. L. C. 61. 


2283, Statement that cargo shipped In good 

order & well conditioned — Onus of proof as to 
damage.] — In a suit against shipowners for damage 
to cargo the onus is upon pltfs. to show in the first 
instance that the goods were shipped in good 
order & condition before they can call upon the 
shipowners to show excuse for the injury done to 
the goods. 

A bill of lading stating that goods were shipped 
in good order & condition, but also containing an 
indorsement by the master, “ quantity & quality 
unknown,** does not admit, as against the ship- 
owners, that the goods were sliipped in good order 
& condition. 

Evidence of the condition of goods on delivery 
tending to show that the damage sustained could 
not be accoxmted for by any damage existing at 
the time of shipment, &; that such damage, hcd it 
existed, must have been noticed by the master 
or officer in charge of the ship at the time of ship- 
inent, will not, where goods are shipped under a 
bill of lading indorsed “ quantity & quality 
unknown,’* satisfy the onus cast upon pltfs. 


seeking to recover against shipowners for damage 
to the goods. Positive evidence of the condition 
of the goods when shipped mast be given. — 
Prospkrino Palasso (1873), 29 L. T, 622 ; 2 
Asp. M. L. C. 168. 

Annotation Sc VJf. The Ida (1875). 32 L. T. 541. 

2284. .] — ^A bill of lading, stating 

goods to have been shipped in good order & con- 
dition, but indorsed by the master with the words 
“ quality &; quantity unknown ** does not admit 
as against the shipowner that the goods were 
shipped in good order & condition. 

There is no rule of law by which the consignee 
of goods under a bill of la^g, stating goo£i to 
have been shipped in good order &> condition, but 
containing the words “ quantity & quality un- 
known ** is bound to show that the goods were 
shipped in good order &; condition, or fafi in his 
suit against the shipowner for damage done to the 
cargo ; but failing proof of the condition of the 
cargo when shipped, the consignee is bound to 
show that the damage which it sustained is 
traceable to causes for which the shipowner is 
responsible.—THE Ida (1875), 32 L. T. 541; 2 
Asp. M. L. 0. 651, P. C. 

Annotations : — Retd. Companla Naviera Vasconzada v . 

Churchill & Sim, Same v. Burton, 11906] 1 K. B, 237 ; 

New Chinese Antimony Co. v. Ocean S.S. Co. (1917), 86 

L. J. K. B. 1417. 

2285. .] — CoMPANiA Naviera Vas- 

conzada V. Churchill & Sim, Same v. Burton & 
Co., No. 2254, ante. 

2286. .] — A master signing a bill of 

lading in which it is stated that the goods were 
“ shipped in good order & condition ** but which 
contained a memorandum of “ weight, contents 


— ■ , W 7 o - - - 4. J. 

condition & if they arrive damaged the onus lies 
upon the shipowner to excuse himself from the 
damage. — ^T he Peter der Grossb (1876), 34 
L. T. 749 ; 3 Asp. M. L. C. 196, C. A. 

Annotation : — Consd. Craw'ford & Law v, Allan Line S.S. Co., 

[1912] A. C. 130. 

2287. .] — A cargo of sugar in bags 

was shipped at a Mexican port for carriage to 
^ndon. At the time of shipment the bags were 
in such a state that the qiate made the following 
note on the receipt given by him : — “ Very wet 
& stained by contents.** The bills of lading signed 
by the master stated that the goods were “ shipped 
in apparent good order & condition ** ; they also 
contained the following clause ; “ Weight, con- 
tents . . . unknown.** When the vessel anived in 
London it was found that the bags were much 
stained & the contents damaged, partly by 
moisture, partly by the leakage of moiid^ure, 
through red marks on the bags which had, because 
of the moisture, stained the sugar. This dam^e 
was due, the judge found, to the si^ar having 
been externally damaged before shipment, by 
water both fresh & salt. Pltfs., who were the 
indorsees of the bills of lading & had acted on 
them to their prejudice, sued the shipowners in 
respect of the damage : — Held : as the master 
had signed clean bills of lading, the shipowners 
were estopped from proving, in accordance with 
the fact, that the bags of sugar were in bad con- 
dition externally when shipped, & as, accoi 
to the bills of lading, the sugar was shipped 
apparently in good order & condition, & was in 


no right to require them to he weighed 
to asoertaizi if the wright agreed with 
the quantity stated to the hUl of lading. 
—DOBmLLB V. FRRQUSON (1877), 17 
N. B. R. (1 P, & B.) 40.— CAN. 

m. — — Statement that cargo 

shipped in good order <fr voeU condi- 


tioned .] — New Zealand Shipping Co„ 
Ltd. V . Lewis's. Ltd., [1920] N. Z. 
L. R. 243.— N,Z. 


n. .3 — Sbsr V. Turnbull. 

Martin & Co., [1027] N. Z,L. R. 470.— 

N.Z. 


8285 i. Qualificaiion relating to (ruan- 
tity gualUv — Statement that cargo 

thipped in good order dt iJoeU con- 
ditioned .] — ^Thb British Yeoman v. 
Hunt, Leuobabs &; Hepburn, Ltd. 
(1912), 33 N. L. R. 418.— S. AP, 
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SeoL 3 , — Bills of lading: Sub-sect. 7, D.; svb-sect, 
8, A., B. <fe C.] 

fact delivered damaged by an external cause, the 
shipowners were liable to pltfs. for the difference 
between the value of sound sugar & the sugar as 
delivered. — Martinkaus, I/td. v. Royal Steam 
Packet Co., Ltd. (1912), 106 L. T. 638; 28 
T. L. R. 364 ; 66 Sol. Jo. 446 ; 12 Asp. M. L. 0. 
190 ; 17 Com. Cas. 176. 

Annotation : — Befd. Brandt r. Liverpool, Brazil & River Plate 

Steam Navigation Co., [1924] 1 K. B. 575. 

2288. .] — Pltfs. were the indorsees of 

a bill of lading for a cargo of potatoes shipped on 
board the defts.* vessel. Under the bill of lading 
the potatoes were described as “ shipped in good 
order & condition,** but at the foot of the bill of 
lading there were the qualifying words, “ weight, 
quality, condition & measure unknown.** The 
potatoes, to the knowledge of defts.* master who 
signed the bill of lading, were shipped in wet bags 
&: in a damaged condition : — Held : (1) although 
defts. had guarded themselves by the qualifying 
words from making any representation as to the 
internal condition or quality of the potatoes, they 
had represented the external condition of the bags 
& were estopped from denying that the bags were 
dry when shipped ; (2) as the main cause of the 
rotting of the potatoes was the wetness of the bags, 
the damkge must be attributed to the treatment 
of the cargo by defts.* servants after shipment. — 
The Trqmp, [1921] P. 337 ; 90 L. J. P. 379 ; 126 
L. T. 637; 37 T. L. R. 762 ; 16 Asp. M. L. C. 338. 

2280, Qualification as to conditio; i — Statement 
that cargo ** shipped in good order & well con- 
ditioned ” — Internal ds external condition dis- 
tinguished.] — The Tromp, No. 2288, a^ite. 

2290. Qualification ** save as noted ’’ — State- 
ment that goods received in apparent good order & 
condition.] — In an action for damages to flour 
carried in defenders* steamship from New York to 
Glasgow, it appeared that the flour was dispatched 
under a throi^h bill of lading from Minneapolis 
to Glasgow via New York, signed by an agent 
“ on behalf of carriers severally & not jointly,** & 
stat^ that the goods had been received at Minne- 
apolis “ in ^parent good order except as noted.** 
Tliis bill of la^ng was subject to conditions deal- 
ing with the service up to the port of New York, 
which provided that no carrier should be liable 
for loss or damage not occurring on its own road 
or its portion of the through route nor after the 
property was ready for delivery to the next carrier 
or to consignee, & also that claims for loss or dam- 
age must be made to the agent at point of delivery 
promptly after amval of the property, & if delayed 
for more than thirty days after the delivery of the 
property or after due time for the delivery thereof 
no carrier should be liable thereunder, & provided 
that the contract was executed & accomplished 
& all liability thereunder terminated on the 
delivery of the property to the steamer, her master, 
agents, or servants. Another part of the bill of 
la^ng dealing with the service after delivery at 
New York & until delivery at Glasgow provided 
that the steamer should not be liable for inland 
damage & should only be responsible for such 
part of the goods as had been actually delivered 
to her at the port ** of New York, & should not 
be liable for any loss or damage that might have 
occurred before such delivery, & also that the 


shipment until delivery at Glasgow should be 
subject to the American statute c^ed the Harter 
Act. The receipts signed by defenders* agent & 
given to the inland carriers stated that 110 bags 
of flour were damaged by “ caking.** The flour 
was contained in over 41,000 bags. The flour 
after its arrival at Glasgow was found to be 
damaged by “ caking ** to the extent of 4,132 
bags : — Held : defenders were bound by the state- 
ment contained in the bill of lading that the goods 
were received by them in “ apparent good order 
& condition ’* save as noted, i.e., save as to 110 
bags, &; were therefore subject to the onm of 
proving that the damage, except so far as they 
had notified the inland carrier, was in fact done 
before they had possession of the flour ; this onus 
had not been discharged ; & defenders were 

liable. — C bawpord & Ijlw v, Allan Line S.S. 
Co., Ltd., [1912] A. C. 130 ; 81 L. J. P. C. 113 ; 
106 L. T. 964 ; 28 T. L. R. 168 ; 12 Asp. M. L. C. 
100 ; 17 Com. Cas. 136, U. L. 


Sub-sect. 8. — ^Tbansfer of Bills op I^ading. 

A, In General. 

2291. Whether transferable.] — Evans v. Mar- 
TELL (OR Marlett), No. 2172, ante. 

2292. .] — Bills of lading are transferable 

& negotiable by the custom of merchants. — Lick- 
barrow V. Mason (1794), 6 Term Rep. 683 ; 101 
B. R. 380 ; subsequent proceedings^ 6 Term Rep. 
131. 

Annotatiofis E*pjd. Thompson r. Dominy (1845), 14 

M. & W. 403. Consd. Sewoll v. Burdick (1884), 10 App. 

Cas. 74. Expld. Diamond Alkali Export Corpn. v. 

Bourgroois, [1921] 3 K. B. 443. Reid. Morlson v. Gray 

(1824), 9 Moore, C. P. 484 ; Gurney v. Behrond (1854), 3 

E. & B. 622 ; Griffiths t>. Perry (1859), 1 E. & E. 680 ; 

Goodwin v. Roberts (1875), L, R. 10 Exch. 337 ; Glyn, 

Mills V. East & West India Dock Co. (1882), 7 App. Cas. 

591 ; Bristol & West of England Bank v. Mid. Ry. (1891), 

65 L. T. 234 ; Smith v. Prosser, [1907] 2 K. B. 735. Mentd. 

Slubey v. Heyward (1795), 2 Hy. Bl. 504 ; Brown v. 

Clarke (1843), 7 Jur. 1043 ; Cassaboglou v. Gibb (1883), 

11 Q. B. D. 797. 

2293. Bill a living instrument — Until shipowner’s 
engagement fully completed.] — Barber v. Meyer- 
STEiN, No. 2371, post. 

2294. Assignment in part payment of debt — Debt 
due from assignor to assignee — ^Whether assignment 
for valuable consideration.] — (1) An assignee of a 
bill of lading may have a better right against the 
shipowner to recover for breach of the contract of 
carriage than the assignor. 

(2) A bill of lading assigned in part payment of 
a debt already due from assignor to assignee is 
assigned for valuable consideration. 

(3) The rights of an innocent holder of a bill of 
l^ng are not affected by the fact that the master 
signed as agent for the charterers, unless the holder 
has notice of the charterparty, or that the master 
signed in that capacity. 

(4) An assignee of a bill of lading who has given 
valuable consideration without notice of any 
arra^ement between the shipper the various 
consignees giving priority to the holders ^f the 
other bills of lading in the case of short shipment 
may claim from the shipowner full delivery of the 
cargo specified in his bill of lading, even though 
the arrangement has been made without the 
privity of the shipowner & the master has indorsed 


2289 i. Qmdificalion as to condUim — 
SteUemsTU that cargo “ shipped in good 
order dt weU conditioned ** — JiUernal <£* 
external condUion distinguidhedA — 
Arndt & Cohen v. D. A. Dampschifus 
G xssLiscHAFr (1906), 23 S. C. 324. — 
8. AF. 


o. CondUion apparent 

to wuwter.l—BLAiNB & Co. V. Moller 
(1882), 2 S. O. 133.-HS. AF. 

p. .) — ^A shippluff 00. is 

not estopped, by the recital m a bill 
of lading that the goods were received 


in good order & oondition, from 
showing that damage sustained in 
transit was caused by the insufficient 
protection provided by the oases in 
which the goods wore conveyed. — 
Kooh V. Union Castle S.B. Co., Ltd., 
[1913] E. D. L. 286.-HS. AF. 
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the bill of lading with the words “ weight un- 
known.** 

(6) An indorsee of a bill of lading has the same 
rights & liabilities as if the original contract had 
been made with him. 

(6) Wlien a ship is sub-chartered the ct. generally" 
will not conclude that the master has signed as 
agent for the sub-charterers, unless he signs in 
terms as agent for them or gives notice of the sub- 
charter. 

(7) A letter written by an assignor of a bill of 
la^ng to his assignee, informing the latter that 
the bankruptcy of the shipper & consipior (who 
has indorsed to the assignor) may possibly inter- 
fere with the proceeds of the shipment, so far as 
the assignor is concerned, &; that he thinks it 
best to prevent the possibility of a hitch to send 
the bill of lading for the assignees to deal with, 
the latter having advanced money thereon, is not 
such a notice as will oblige the assignee to make 
inquiries as to the quantity of & the various 
rights to the cargo, so as to bind the assignee mth 
constructive notice of any arrangement between 
the shipper various consignees, giving priority 
to the holders of other bills of lading in the case 
of short shipment. — The Emilien Marie (1875), 
44 L. J. Adm. 9 ; 32 L. T. 435 ; 2 Asp. M. L. C. 
514. 

Annotation : — Generally, Refd. Parsons v. New Zealand 
Shipping Co. (1900), 69 L. J. Q. B. 419. 

Sufficiency of delivery by bill of lading.] — See 

Sale op Goods, Vol. XXXIX., pp. 575-578, Nos. 
1801-1803, 1809-1814. 

B, Mode of Tramfer, 

2295. Distinction between Indorsement in blank 
& special indorsement.] — There is no distinction 
between a bill of lading indorsed in blank & an 
indorsement to a particular person. — Lickb arrow 
V. Mason (1793), 4 Bro. Pari. Cas. 57 ; 0 East, 
22, n. ; 2 E. R. 39, II. L. ; revsg, S. C. suh nom. 
Mason v, Lickbaukow (1790), 1 Hy. Bl. 357, 
Ex. Oh. ; svbsequcfU proceedings (1794), 6 Term 
Rep. 683. 

Annotations: — Consd. Sewell v. Burdick (1884), 10 App. 
Cas. 74. Reid. Salomons v. Nissen (1788), 2 Term Kep. 
074 ; Coxe v. Harden (1803), 4 East, 211 ; Walley v. 
Montgomery (1803), 3 East, 58r) ; Newsom v. Thornton 
(1805), G East, 17 ; Christy v. Row (1808), 1 Taunt. 300 ; 
Martini v. Coles (1813), 1 M. & S. 140 ; Patten v. Thomp- 
son (1816), 5 M. & S. 350 ; i?e Westzynthius (1833), 2 
Nev. & M. K. B. 044 ; Grant v. Norway (1851), 10 C. B. 
665 ; Gurney v. Behrond (1854), 3 E. & B. 622 ; GrlflBths 
V. Perry (1859), 1 E. & K. 680 ; Be North British Austra- 
lasian Co. & Joint Stock Cos. Acts, 1856 & 1857, Bx p. 
Swan (1859), 7 C. B. N. S. 400 ; Swan v. North British 
Australasian Co. (1863), 2 H. & C. 175 ; The Tigress 
(1863), Brown. & Lush. 38; The Marie Joseph (1866), 
Bro\vn. & Lush. 449 ; The Freedom (1871), L. R. 3 P. C. 
594 ; Goodwin v. Robarts (1875), L. R. 10 Kxch. 337 ; 
Leask r. Scott (1877). 2 Q. B. D. 376 ; Glyn, Mills v. East 
& West India Dock Co. (1882), 7 App. Cas. 591. Mentd. 
Sluboy V. Heyward (1795), 2 Ily. Bl. 504 ; Bloxam v. 
Sanders (1825), 4 B. & C. 941 ; Giles v, Grover (1832), 9 
Bing. 128 ; Gibson v. Carruthers (1841), 8 M. & W. 321 ; 
Brown v. Clarke (1843), 7 Jiir. 1043 ; Taylor v. Great 
Indian Peninsular Ily. (1859), 28 L. J. Ch. 285 ; The 
FigUa Maggloro (1868), L. R. 2 A. & E. 106 ; Rodger v, 
Comptolr D’Escompto de Paris (1869), L. R. 2 P. C. 
393 ; Chartered Bank of India, Australia & China v, 
Henderson (1874), L. R. 5 P. O. 501 ; Arnold v. Cheque 
Bonk. Arnold v. City Bank (1876), 1 C. P. D. 578 ; Be 
Knight. Ex p, Golding Davis (1880), 42 L. T. 270 ; Cossa- 
boglou V. Gibb (1883), 11 Q. B. D. 797 ; Nahmaschinen 
Fabrik Act. v. Pickford & Lee & Harris (1888), 4 T. L. R. 
617 ; Bank of England v. Vagliano, [1891] A. C. 107 ; 


Nash V. De Frevllle, [19001 2 Q. B. 72 : Farquharson v. 
King, [1902] A. C. 325 ; Rlinmer v. Webster, [1902] 2 
Ch, 163 ; Booth S.S. Co. v. Cargo Fleet Iron Co., [1916] 
2 K. B. 570 ; London Joint Stock Bank v. Macmillan 8c 
Arthur, [1918] A. C. 777 ; McDonald v, Nash. [1924] 
A. C. 625 ; Conunonwealth Trust v. Akotey, [1926] A. C. 
72 ; Jones v. Waring & GiUow, [1926] A. C. 670. 

2296. .] — SEWELii V. Burdick, No. 2186, 

ante. 

2297. Whether mere delivery sufficient.] — (1) 

The hcmd fide transferee, for value, of a bill of 
lading, indorsed by the shipper or his consignee, 
& put into circulation by the authority of the 
shipper or consignee, has an absolute title to the 
goods, freed from the equitable right of the impaid 
vendor to stoj) in transitu^ as against the purchaser. 

(2) A bill of lading is not, like a bill of exchange 
or promissory note, a negotiable instrument, 
which passes by more delive^ to a bond fide 
transferee for valuable consideration, without 
regard to the title of the parties who make the 
transfer. . . . The bill of lading only represents the 
goods ; &, in this instance, the transfer of the 
symbol does not operate more than a transfer of 
what is represented (1x>rd Campbeix, C.J.). — 
Gurney v. Behrend (1854), 3 E. & B. 622 ; 23 
L. J. Q. B. 265 ; 23 L. T. O. S. 89 ; 18 Jur. 856 ; 
2 W. R. 425 ; 118 E. R. 1275. 

Annotations: — As /o (1) Apld. The Argentina (1867), L. R. 
1 A. & E. 370. Consd. Coventry v. Gladstone (1867), 
L. R. 4 Eq. 493. Refd. The Tigress (1863), Brown. & 
Lush. 38 ; Leaak v. Scott (1877), 40 L. J. Q. B. 676 ; 
Glyn, MUls v. East & West India Dock Co. (1882), 47 
L. T. 309. As to (2) Consd. Pease «>. Gloahec, The Marie 
Joseph (1866), L. R. 1 P. C. 219. Generally, Refd. 
Shepherd r. Harrison (1869), L. R. 4 Q. B. 196. 

2298. Indorsement & delivery.] — Sanders v. 
Maclean, No. 2373, post. 

2299 % Nature of indorsement in blank.] — Sewetx 
V. Burdick, No. 2186, ante. 

C. Bills in a Set. 

2300. Who is holder of bill of lading — ^Flrst in- 
dorsee.] — (1) Where several bills of lading have 
been .signed of different imports, no reference is to 
be had to the time when they were signed by the 
captain ; but the person who first gets one of 
them by a legal title from the owner or shipper, 
has a right to the consignment. 

(2) Where such bills of Idding, tliough different 
upon the face of them, are constructively the same, 
& the captain has acted bond fide, a delivery 
according to such legal title will discharge hhn 
from them all. — OALDWELii r. Ball (1786), 1 
Term Rep. 205 ; 99 E. R. 1053. 

Annotations: — As io(l) Apld. Illbbert v. Carter (1787), 1 
Term Rep. 745. Kefd. Lickborrow r. Mason (1793), 6 
East, 21, n. 

2301. Shipowner’s contract to deliver 

not completed — Goods remaining subject to lien for 
freight.] — Barber v. Meyerstein, No. 2371, post. 

2302. Indorsee having notice of defect 

in assignor’s title — Indorsed till inadvertently sent 
to consignee.] — Com merchants in California agreed 
to send cargoes of wheat to a miller in England, 
the reimbursement to be by his acceptance against 
bill of lading. The com merchants shipped a 
cargo, & made out the bill of lading in six parts. 
Three parts, with corresponding bills of exchange 
drawn on the miller for the price of the cargo, were 
indorsed by the corn merchants, & transferred to 


PART VII. SECT. 8, SUB-SECT. 8.— B. 

2297 i. Whether mere delivery sujjl- 
dent .] — In an action for freight in 
which the question of liability arose : — 
Held : a hill of lading could he trans- 
ferred hy mere deUvery without in- 
dorsement. — FoWLBR V. MBIKLEH4M 
(1858), 7 L. O. R. 367.— CAN. 

J.— VOL. XU. 


2297 ii. .] — Fowler v. Stirling 

(1858), 3 L. C. J. 103.— CAN. 

q. Whether indoroement in blank 
sfmident ,] — Indorsement of the bill 
oflading in blank is sufficient, without 
specifying that it is indorsed to secure 
the note discounted. — Royal Cana- 
dian Bank v, Carruthers (1870), 28 


U. C. R. 578 ; ajQTd., 29 U. C. R. 283.— 
CAN. 

p. Retransfer hy cancxilation of in- 
dorsement .] — Goods assigned tn iran- 
sUv by indorsement of a hill of lading 
may he revested in the assignor by 
oanoelling the indorsement on the hill 
of lading. — Stalker v. Wier (1854), 
2 nTsTr. (James) 248.— CAN. 

O O 
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dtp.] 

a Oalifomian bank for valuable consideration. 
These bills of exchange were, with the bills of 
lading annexed, accepted by the mUler. One 
indoraed part of the bill of lading was inadvertently 
sent by the com dealers to the miller, & by him 
transferred to an English bank for valuable con- 
sideration. The bills of exchange were not met 
by the miller: — Held: (1) the com merchants 
were entitled to deal as they did with the cargo 
by transferring the bills of lamng ; (2) the English 
bank could not, under the circumstances, claim 
as holders of the bill of lading without notice ; & 
the English bank had no priority ; (3) m. : 

whether the miller might not have refused to 
accept the bills of exchange unless' the bills of 
lading were delivered to him. 

In no other way can the vendor protect himself, 
under these circumstances, against the contingency 
of the acceptance even of the bills of exchange 
being refused. The contract that he is to be 
reimbursed by acceptances against bills of lading 
cannot possibly disable him from deaUng in the 
ordinary course of mercantile business with the 
bills of lading for his own protection so as to 
secure himself against liabilities upon the bills 
that he draws, at all events before they are accepted 
(Lord Selborne, C.). — Gilbert v, Guignon 
(1872), 8 Ch. App. 16 ; 27 L. T. 733 ; 21 W. R. 
281 ; 1 Asp. M. L. C. 498, L. 0. 

2303. Variation in parts of biil— Whether 

time of captain’s signature considered.] — Cald- 
well V. Baij., No. 2300, ontc. 

2304. Indorsement & delivery of one bili— - 
Whether indorsement of ali.]— The Tigress, No. 
2368, post. 

To whom delivery may be made.]— S'ec Sect. 7, 
sub-sect. 4, B., post. 


D. Transfer by Agent. 

2805. Factor.] — Wright v, Campbell (1767), 
4 Burr. 2046 ; 1 Wm. Bl. 628 ; 98 E. R. 66. 
Annotatims: — Conid. Salomons v, Nlssen (1738), 2 Term 
Rep. 674. Apld. Liokbarrow v. Mason (1793), 6 East, 
21, n. Distd. Newsom v, Thornton (1805), 6 East, 17. 
Befd. Caldwell v. BaU (1786), 1 Term Rep. 205 ; Klnloch 
V, Craig (1790), 3 Term Rep. 783 ; Pickering v. Busk 
(1812), 15 East, 38 ; Glyn> Mills v. East Sc West India 


ook Ck). (1882), 7 App. Cas. 591 ; Sewell v, Burdick 
(1884), 10 App. Cas. li, 

2306. Indorsee not knowing that agent is 

factor.] — A factor cannot pledge the goods of his 
principal by indorsement &> delivery of the bill of 
lading, any more than by the delivery of the 
goods themselves ; though the indorsee knew not 
that he was factor, & where goods were consigned 
on the joint account of the consiraors & consignee 
& a bill of lading was sent to deuver the goods to 
the consignee or his assigns, who afterwards 
indorsed & delivered it to defts. upon condition 
of their making an advance to him on it, which 
they failed to do, but qlaihned to retain it as a 
security for prior advandes : — Held i such indorse- 
ment deliveiy of the bill of lading did not 
devest the consi^orsr right to stop the goods in 
transUu upon the insolvency of the consignee, who 
had not paid for them. — ^N ewsom v. Thornton 
( 1805), 6 East, 17 ; 2 Smith, K. B. 207 ; 102 E. R. 
1189. 

AfinoiUdionB 
vd. fi 


P. 07 393. 


2307. .} — ^A factor cannot pledge the 

goods of his principal: therefore where goods 
were consigned from abroad to a factor to be sold 
on account of the consignor, a bill of lading was 


sent to deliver the goods to the factor or his 
assigns, & the factor afterwards indorsed & 
delivered the bill of lading, together with the 
goods, to defts., as brokers, with instructions to 
do the needful, & defts. made advances to him 
nn the credit of those & other goods, without 
knowing that he was not the owner of them : — 
Held: defts. could not retain the goods against 
the consignor untU payment of the debt due to 
them from the factor on account of these advances. 
—Martini v. Coles (1813), 1 M. & 8. 140 ; 105 
E. R. 53. 


AnnottUions : 
C. P. 38. 
Bing. 639. 
kTB. 74. 


—Apld. Gulcbard v, Morgan (1819), 4 Moore, 
ConSd. Fielding v. Kymer (1821), 2 Brod. Sc 
Apld. Mellish u. Cattley (1826), 6 L. J. 0. S. 
“ 'd. Wilson V, Moore (1834), 1 My. Sc K. 337 


2308. Indorsement by way of pledge.] — 

Van Casteel v. Booker, No. 2180, ante. 

2809. Agent for management of property con- 
signed from abroad.] — Where sugars were shipped 
from abroad under a bill of lading, which expressed 
that they were on account of pltfs. & were to be 
delivered to assigns & W. who were the agents of 
pltfs. for the management of their property con- 
signed from abroad, indorsed the bill of lading 
together with the other bills of lading comprising 
the rest of the cargo to defts. & drew bills upon 
them for the amount of the whole cargo, which 
defts. accepted & paid, & sold the sugars at two 
months’ credit, at the expiration of which they 
carried the amount of the proceeds to the account 
of W. who in the interval oetween the sale & the 
expiration of the credit hod become bkpts. : — 
Held : pltfs. were entitled to recoyer the proceeds 
of such sale from defts. — Shipley r. Kymer 


(1813), 1 M. & 8. 484 ; 105 E. R. 181. 

AnnoMion : — Conid. Graham v, Dyster (1817), 6 M. & S. 1. 

2310. .] — An assignee of a bill of lading is 

entitled to the goods therein named if he is a 
bond fide assignee for value, without notice of 
fraud or insolvency on the part of the person to 
whom the goods were consigned. G., jun., a 
merchant of New York, shipped for Bristol in 
the Argentina, tlxree parcels of oilcake, two 
parcels for G., sen., his correspondent there, & 
the third for 8, The bills of lading for all three 
parcels, in triplicate, he sent to G., sen., strictly 
enjoining him not to pait witli the bill of lading 
of 8.’s parcel to him “ without first receiving 
payment.” G., jun., drew a bill of exchange for 
the whole value of the parcels on G., sen., which 
was discounted. 8. subsequently induced G., 
sen., to deliver to him his bill of lading, on ^ving 
a bill of exchange on one B., & a promise of 
immediate payment of the cash. 8., having 
indorsed the bill of lading to R. for value, became 
bkpt., as also did B. On the arrival of the vessel, 
B. had notice served on the master not to deliver 
the goods but to his order. G., sen., presented one 
of the copies of the bill of la^ng, which he had 
retained, & demanded the delivery of the third 
parcel shipped for 8., as well as the other two, to 
which his title was undisputed. The ma^r 
refused to deliver the third parcel, & retained 
thirty-two barrels out of the other parcels for 
the alleged non-payment of freight, & also refused 
to deliver the third parcel to R. Two suits were 
brought against the vessel, one by G., sen., for 
the non-delivery of the third parcel & the thirty- 
two barrels retained for freight ; & the other by B., 
for the non-delive^ of the third parcel to his 
order. The two suits having been Jieard together, 
the ct. dismissed the claim of G., sen., with costs : — 
Held : B. was a bond fide assignee for value, with- 
out notice of fraud; G., sen., had authority to 
deliver the bill to 8., as the words in the instruction 
from G., jun., were ambiguous ; B. was entitled 



387 


Part VII. — Carriage op Goods. 


tottje goods, & to the costs of his suit ftgtuust the 
ow^ra of the vessel. — T he ABOEimNA (1867), 
1 A. & B. 370 ; 16 L. T. 743 ; 2 Mar. L. O. 

o29* 


Transfer to Agent, 

2811. Whether property passes — ^Transfer to 
enable a^nt to receive goods on behalf of prin- 
clpal.]~~^e consignor of goods abroad upon 
receipt of orders from a correspondent here, ships 
goods on ^count & at the risk of the consignee 
& takes bills of lading from the captain mA.lring 
the goods deliverable to the consignor’s own 
order & transmits one of such bills unindorsed 
with the invoice to the consignee, inclosed in a 
letter informing him that he had drawn upon hl^n 
for the amount ; which ho doubted not would 
meet due honour & close the account ; & the 
consignor by way of precaution, also sent another 
bill of lading indorsed to his own agent : — Held : 
upon the shipment on account & at the risk of the 
consignee the property in the goods vested in 
him, subject only to be divested by the con- 
signor’s stopping them while in transitu ; &> upon 
the arrival of the goods the consignee having 
obtained possession of them from the captain by 
the production of his unindorsed bill of lading, 
the property became absolute in the consignee, 
however wrongfully parted with by the captain 
without a competent authority from the shipper 
& however answerable the captain might be to 
the sMpper on that account. Qu, : whether the 
mere indorsement of a bUl of lading to an agent 
to enable him to receive the goods on account of 
his principal without any consideration will 
enable such agent to maintain trover in his own 
name for the goods. Semble : not. — CoxE v, 
Habden (1803), 4 East, 211 ; 1 Smith, K. B. 20 ; 
102 E. B. 811. 

Annotations Morlson v. Gray (1824), 2 Bing. 260 : 

Brandt v. Bowlby (1831), 2 B. & Ad, 932; Mltchol v, 
Kde (1840), 11 Ad. & El, 888. Eizpld. Turner v, Liverpool 
Docks Trustees (1851), 6 Exeb, 643. Consd. Shepherd 
V, Harrison (1871), L. 11. 6 H. L. 116 ; Burgos v, Nasci- 
mento (1908), 100 L. T. 71. IMd. Seagrave v. Union 
Marine insco. (1866), L. 11. 1 C. P. 305. 

2312. Agent authorised to stop goods in 

transitu.] — The indorsement of a bill of lading 
without consideration, does not transfer any 
property in the goods ; & tlierefore the mere 
indorsement of a bill of lading by the consignor 
U) an agent to autliorise him to stop the goods 
in transitu on account of the principal, will not 
enable such agent to maintain assumpsit or trover 
for the goods in his own name. — ^W aring v, Cox 
(1808), 1 Camp. 309 ; 170 E. R. 989, N. P. 
An^iations : — Ihstd. Morlson v. Gray (1824), 2 Bing. 260. 
Oonsd. Thompson v. Domlny (1845), 14 M. & W. 403 ; 
Bmgos V, Nasciraonto (1908), 100 L. T. 71. Mentd. 
Johnston v. Orr Ewing (1882), 7 App. Cas. 219. 

2813. .] — H. shipped goods at Dundee 

to the order of, & for P. in London. H. having 
ascertained shortly after the goods had been 
forwarded that P. had stopped payment, indorsed 
& forwarded the bill of lading to pltf., who 
demanded the goods of defts,, wharfingers, in 
whose custody they were. Defts. having refused 
to deliver the goods to pltf. : — Held : he had a 
sufficient title to sue for them in trover. — ^Morison 
V, Gray (1824), 2 Bing. 260 ; 9 Moore, C. P. 484 ; 
3 L. J. O. S. 0. P. 261 ; 130 E. B. 305. 

Annotation: — Sx]^. Burgos n. Nasoimento (1908), 100 
L. T. 71. 


2814. Instruotion to tell goods for oon* 

signor.] — ^Pltf. consi^ed to E. P. certain goods 
under a bill of lading. E. F. on receiving the 
bill of lading, & before he had taken physical 
possession of tne goods, indorsed it to G. his 
clerk, & directed him to sell the goods & account 
for the proceeds to pltf. ; he then executed a 
deed of assignment to G. for the benefit of his 
creditors, & was subsequently adiudged bkpt. 
Pltf. & the trustee in bkpey., deft, m the action, 
both claimed the proceeds of the sale, & an inter- 
pleader issue was directed. At the trial the jury 
found that the property in the goods had passed 
to E. F. & that he had acted as he had done, 
because he believed the goods were pltf.’s & not 
because he wished to prefer the latter: — Held: 
the indorsement of the bill of lading to G. did 
not pass the property to G. as agent for pltf. or 
otherwise, & the goods were still part of B. F.’s 
estate at the moment of executing the deed of 
assipiment, & under Bankruptcy A<t, 1883 (c. 62), 
s. 43, the trustee in bkpey. was entitled to recover 
the proceeds of the sale. — Lauritzen v, Carr 
(1894), 72 L. T. .56 ; 11 T. L. R. 164. 

2315. Transfer to enable agent to warehouse 

goods lor consignee.] — ^B urgos v, Nascimento, 
McKeand, Claimant, No. 2358, post. 

2316. Factor entrusted with bill of lading — For 
purpose of selling goods — ^Whether factor entrusted 
with dock warrant.] — ^A party entrusted with the 
bill of lading for the purpose of selling the goods 
mentioned in it, is not, in consequence of being 
so entrusted, to be considered as entrusted with 
the dock warrant, notwithstanding that his 
possession of the bill of lading, & of the goods 
under it, enables him to obtain the dock warrant. 

A., residing abroad, being the owner of goods, 
consigned them by a bill of lading, making them 
deliverable in Ix>ndon to the consignee or his 
assigns ; & having indorsed the bill of lading in 
blank, transmitted it to his factor, with instruc- 
tions to receive & sell the goods. The factor 
received the goods, entered them in his own name 
at the custom house, & obtained, without the 
privity or express consent of the owner, a dock 
wairant in his own name, it being the usage at 
the docks to give such dqcument to the person 
in whose name they are entered, &> pledged such 
dock warrant for advances beyond the charges 
for which the factor had a lieii : — Held : under 
these circumstances, the factor was not entrusted 
with a dock warrant, within 6 Geo. 4. c. 94, s. 2. — 
Hatfield v. Phillips (1845), 14 M. & W. 665 ; 
12 CL & Fin. 343 ; 10 Jur. 189 ; 153 E. R. 642, 
H. L. ; affg. (1842), 9 M. & W. 647, Ex. Oh. 
Annotations: — Refd. BonzI v. Stewart (1842), 4 Man. & O. 

295 ; Sheppard v. Union Bank of London ( 1 862), 7 H. & N. 

601 ; Baines v. Swainson (1863), 8 L. T. 536 ; dole v. 

North Western Bank (1875), L. It. 10 a P. 354. 

F. Transfer by Way of Mortgage or Pledge, 

2317. Wbat constitutes pledge — ^Delivery of bill 
to secure advances — Necessity for transfer of pos- 
session of goods.] — ^B arber v. Meyerstein, No. 
2371, post. 

2318. Sale of draft to banker — Bill of lading 

indorsed & attached.] — ^A shipper of goods deliver- 
able to his order who sells te bankers a draft on 
the buyera for the price in a foreign currency, 
with the bUl of lading & policy indorsed attached, 


PART VII. SECT. 8, SUB-SECT. 8.— E. 

t. Whether property passes,] — Blake v. Belfast Discount Co. (1880), 6 L. R, Ir. ilO. — IR. 

PART VII. SECT. 8, SUB-SECT. 8.— F. 

indorsement — Transfer of property — Valid against execution credi/or.]— L anark 4^ Renfrew Oorpns. v. Cameron 
(1869), 9 O. P. 109.~-CAN. 

0 0 2 
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Sect, 3 . — BiUa of lading: Stib-sect, 8, F. db G, (a) 

does not thereby indicate an intention to pass the 
property in the goods to the bankers. 

iftie claimant . . . was intending to describe 
the usual transaction, in which he would retain 
the general property & transfer to the bank only 
a special property by way of security (Lord 
Sumner). — The Ortbric, [1920] A. C. 724 ; 123 
L. T. 448 ; 15 Asp. M. L. C. 10 ; md) nom. Newinq 
V, Procurator-General, Orteric (Part Cargo 
E x), 89 L. J. P. 209, P. C. 

2319. ElTeot of Indorsement — Whether valid 
against assignees in bankruptcy — ^Act of bankruptcy 
committed by assignor — Between assignment of 
goods & indorsement of bill of lading.] — ^An assign- 
ment of goods at sea as a collateral security for a 
debt, & a subsequent indorsement of a bill of 
lading, are good as against the assignees of the 
assignor, who committed an act of bkpey. between 
the assignment of the goods & the indorsement of 
the bill of lading. Goods delivered to a person 
claiming them wrongfully, who pays freight & 
other charges, cannot be detained for those 
expenses against the rightful owner. — L empri^21E 
V. Pasijey (1788), 2* Term Rep. 485 ; 100 E. B. 
262. 

Annotatiom : — Bsld. Walley v. Montgomery (1803), 3 East, 

585 ; Lucas v. Dorrien (1817), 7 Taunt. 278 ; Nichols v. 

Clent (1817), 3 Price, 647 ; Hum v. Carvalho (1834), 1 

Ad. & El. 883 ; Belcher r. Oldfield (1839), 6 Bing. N. C. 

102; Belcher ti. Capper (1842), 4 Man. & G. 502 ; l‘eruvlan 

Guano Co. v. Dreyfus (1887), 118921 A. C. 170, n. Mentd. 

lie Severn, Ex p. Tennyson (1832), Mont. & B. i 7. 

2320. Whether pledge operates as pledge of 

freight — Shipowner part owner of goods speclOed 
in bill — Pledge with shipowner’s consent.] — The 

owner of a vessel & part owner of the cargo 
sanctioning a pledge by liis partners of the bills 
of lading, which were signed for the delivery of 
the goods on payment of freight, pledges the 
goods & the freight of them together, unless the 
freight be expressed to be excepted. — G rote v. 
Milne (1811), 4 Taunt. 133 ; 128 E. R. 279. 

2321. Transfer of property — Intention to 

operate by way of pledge.J-^EWELL v , Burdick, 
No. 2186, ante, 

2322. What title conferred on 

indorsee.] — Sewell v, Burdick, No. 2186, ante, 

2323. How indorsee assumes title — 

Claiming & taking delivery of goods by virtue of 
title.] — Sewell v, Burdick, No. 2186, ante, 

2824. Sale of draft to banker — BUI of 

lading Indorsed & attached.] — The Orteric, No. 
2318, ante, 

2325. Under Bills of Lading Act, 1855 

(c. Ill), s. 1.] — Brandt v, Liverpool, Brazil & 
River Plate Steam Navigation Co., Ltd., No. 
2257, ante, 

2326. Whether pledgor divested of all 

interest in. goods.] — Where pltfs. in an action for 
damage to cargo had indorsed their bills of lading 
to the bank to secure advances : — Held : they 
retained an interest in the cargo sufficient to 
enable them to maintain their suit, the money 
recovered to be for the benefit of the parties 
shown to be entitled thereto. — The Glamorgan- 
shire (1888), 13 App. Cas. 454 ; 59 L. T. 672 ; 
6 Asp. M. L. C. 344, P. C. 

Annotation Apld. The Joannls Vatia, [1922], P. 92. 

2327. Improper detention of bUi of lading — Right 
of pledgee to recover.] — ^Pltt. was in the habit of 
receiving goods consigned to him by L. for sale 
upon commission, & in order to place L. in funds 
for the purchase of the goods, agreed to allow L. 
to draw upon him. The documents of title of 
the goods were hyx)othecated to pltf. to enable 


him to provide fimds to meet the bills so drawn 
by L. Pltf. accordingly, & at the request of L., 
arranged for the sale of a parcel of goods, to be 
shipped by a vessel chartered by the buyers, & 
L., having drawn upon pltf. for that puroose, 
purchased & shipped the goods. The bill of 
lading was handed to L., but never foi’warded to 
pltf., & L.*8 affaii's being put in liquidation, the 
liquidator placed the bill of lading in the hands 
of defts. with instructions not to part with it 
until they were paid the value of the goods, & 
they accordingly refused to give it up to pltf. : — 
Held : pltf. had an equitable right to the bill of 
lading, & was entitled to sue defts. for the wrongful 
detention of it. — L utschbr v, Comptoir d’Es- 
COMPTB de Paris (1876), 1 Q. B. 1). 709 ; 34 
L. T. 798 ; 3 Asp. M. L. C. 209, D. C. 

2328. Pledge by principal — Security substituted 
by agent for goods sold by him — ^Recovery of sub- 
stituted goods by assignees In bankruptcy of prin- 
cipal — Against pledgees.] — (1) A merchant pledges 
for value the bills of lading of an expected cargo, 
his property, in the profits of which his agents 
abroad were interested in a certain proj^ortion. 
llis agents without the knowledge of the owner 
or the pawnees, disposed of part of the cargo 
abroad, after which the owner becomes a bkpt. ; 
he induces the agents to replace the goods disposed 
of, by others, of which the agents give him bills 
of lading, & he sends them to the pawnees, to 
make good their security : — Held : the assignees 
of the bkpt. might recover the substituted goods 
against the pawnee^ 

(2) A bill of lading is not a necessary instrument 
of the transfer of property in goods consigned to 
the owner. An agent who is paid by a proportion 
of the profits of the adventure, is not therefore a 
partner in the goods. — Meyer v, Sharpe (1813), 
5 Taunt. 74 ; 128 E. R. 614. 

2329. Who are pledgees — Transferees of 
pledgees.] — Bristol & West of England Bank 
V, Midland Ry. Co., No. 2435, post, 

G, Profeciion of Seller, 

(а) Reservation of Right of Disjjosal, 

See, generally, Sale op Goods, Vol. XXXIX., 
pp. 512-521, Nos. 1302-1365. 

(б) Dratving on Consignees for Price, 

i. In General, 

See, generally, Sale of Goods, Vol. XXXIX., 
pp. 518-521. 

2330. Transmission of bills of exchange for 
acceptance with bills of lading — ^Transaction based 
on genuine character of bill of lading.] — H. drew 
a bill of exchange on pltf., &: induced him to 
accept it, by sending with it a forged bill of lading. 
H. then indorsed the bill of exchange to defts. 
for value without notice of the forgery. Pltf. 
tiled a bill against the indorsees to restrain them 
from suing him at law, & praying that the bill 
might be delivered up to be cancelled: — Held: 
the fraud practised on the acceptor was no defence 
against the indorsees for value. — Thiedemann v. 
Goldschmidt (1859), 1 De G. F. & J. 4 ; 1 L. T. 
60 ; 8 W. R. 14 ; 45 E. R. 260, L. C. & L. JJ. 
Annotations : — Consd. Leather v, Simpson (1871), L. R. 11 

Eq. 398. Mentd. G. W. liy. v. London & County Banking 

Co., [1900] 2 Q. B. 464 ; Guaranty Trust Co. of New 

York V, Hannay, [1918] 2 K. B. 623. 

2331. Representation that bill of lading 

authentic.] — Thiedemann v, Goldschmidt, No. 
2330, ante, 

2332. Forged bill of lading — Enforcement of 

payment restrained.] — ^Thiedemann v, Gold- 

schmidt, No. 2330, ante. 
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2388. Agreement to accept at ninety days* sight — 
At what period shipper may draw bill,] — ^A. « B., 

merchants in London, being applied to on behalf 
of O., resident at Demerara, to give him a letter 
of credit for £30,000 to enable him to purchase 
produce to load certain vessels for the port of 
lX)ndon, & to accept his drafts at ninety days’ 
sight on receiving invoice, bill of lading, & orders 
for insurance to the extent of certain fixed prices 
for various kinds of produce, wrote to C., stating 
that they consented to make the advances re- 
quired upon the terms described ; & that upon 
receiving the documents before mentioned, & no 
irregularity appearing, they would accept his 
drafts at the usual date to the extent of £30,000. 
C. shipped produce to the value of £800 on board 
one vessel, & to the value of £1,600 on board 
another, & sent the necessary documents to B. & 
C., & directed the surplus of the proceeds of the 
first cargo, after repaying the advances of A. & B., 
should be paid to D. in London, & that the surplus 
of the second sliould be held by them to abide 
by his future advice. C. afterwards drew a bill 
upon A. & B. for £500 at six months’ sight, & did 
not specify to the account of which cargo it was 
to be charged. A. & B. refused to accept it, & C. 
having thereupon brought an action against 
them: — Held: (1) C. was not bound to draw at 
ninety days, but might draw at any usual date, & 
that six months could not be considered unusual, 
the jury not having found it to be so ; (2) C. was 
not bound to specify to which cargo the bill was 
to be charged ; for, in the absence of any direction 
by him, A. & B. might charge it to either at their 
election. — ^L aing v, Barclay (1823), 1 B. & C. 
398 ; 2 Dow. & Ry. K. B. 530 ; 1 L. J. O. S. K. B. 
135 ; 107 E. R. 148. 

2334. Whether drawer must specify cargo to 
which bill Is to attach.] — Laing v, Barclay, No. 
2333, ante, 

2335. Right to refuse bills of exchange — No 
privity of contract — Necessity for express contract 
between parties — ^Effect of indorsement of bill of 
lading.] — Pltfs., merchants at New York, by 
direction & on account of B., forwarded to deft., 
a commission agent at Hull, employed by B., the 
invoices & bills of lading of two cargoes, against 
which they di'ew upon deft, bills, which he accepted 

paid. Deft, sold the cai-goes, which did not 
realise enough to cover the amount of his accept- 
ances. Pltfs. afterwards by direction of B., 
forwarded to deft, the invoice & bill of lading of 
another cargo, which had been purchased by B. 
with money supplied by x^ltfs. & the bills of lading 
of which had been specially indorsed to them as a 
security, & were by them specially indorsed to 
deft. ; pltfs. at the same time stating that they 
had, by direction of B. drawn upon deft, for part 
of the price. Deft., without knowing that pltfs. 
had made advances to B. took the bill of lading, 
disposed of the cargo, & placed the proceeds to 
the credit of B. : — Held : deft, was not bound, as 
between himself & pltfs., to accept the bills drawn 
against the last cargo, because no privity could 
arise between pltfs. & deft, except by express 
contract ; & the indorsement of the bill of lading 
by pltfs. to deft. & his receiving it & disposing of 
the cargo, ^d not, under the circumstances, 
create such a contract. — Depperman v. Hub- 
bersty (1852), 17 Q. B. 766 ; 117 E. R. 1474. 

2336. Objection to bill of lading — Inclusion 

of other goods — Waiver of objection.] — Pltfs., a 
continental bank, having contracted to sell & ship 
to defts. 1,400 quarters of rye, to bo paid for by 
an acceptance at three months, put the rye on 
board the Agatha, The vessel proved to be 


capable of containing from 200 to 300 quarters 
more grain than the quantity shipped, & therefore 
Itfs. filled up the vacant space with maize. One 
ill of lading only^was given for the car^, & pltfs. 
wrote on Apr. 24 to defts., with the invoices & 
drafts : The maize is on the same bill of lading 

as the rye ... as there would, no doubt, be a loss 
on the maize, we presume you will wish to leave 
it for account of shippers ; but if you will accept 
the bill we will get an undertaking from the bank 
to hold you harmless for so doing.” Defts., who 
had made a subsale of the cargo, replied : ” The 
drafts & invoices of this cargo are to hand, & we 
observe that the bills of lading are in the hands of 
the . . . bank. We think ... we are entitled to ask 
a guarantee from the bank that the Agatha shall 
deliver the weight specified in the invoice. Would 
you have the kindness to ask the bank for this, &; 
telegraph to us . . . their acquiescence, or the 
contrary. We would be obliged also by a copy, 
or the original, of the charterparty, & copy of the 
bill of lading for our Govt. We leave, as you 
suggest, the maize to the shippers ; the trans- 
action in rye is a very bad one. We return you 
enclosed draft invoices of maize.” On May 8 
defts. refused to accept the bill of exchange for the 
rye, upon the ground that pltfs. had not given 
them a proper bill of lading. In an action for such 
non-acceptance : — Held : defts. had, by a new 
agreement, waived any objection to the biU of 
lading in respect of the maize being included 
therein, & were therefore liable. — Imperial Otto- 
man Bank v, Cowan (1874), 31 L. T. 336 ; 2 
Asp. M. L. C. 418, Ex. Ch. 

2337. Unless bill of lading delivered.] — 

Gilbert - v. Guiqnon, No. 2302, ante, 

2338. Right to bills of lading after acceptance.] — 
The agent & manager of the business of a London 
firm who resided in Sweden, gave to a merchant 
there about to draw bills on that firm an assurance, 
that the bills would be accepted ; whereon bills 
of lading of cargoes of timber were transmitted 
to the l4ondon firm, & bills of exchange were 
drawn against them : — Held : this assurance, 
though thus made & acted on, was not as between 
the London firm & the foreign merchants to bo 
treated as equivalent to an acceptance of the bills, 
so as to vest in the London firm legal rights from 
the time of such assurance given. — Hoarb v. 
Dresser (1859), 7 H. L. Oas. 290 ; 28 L. J. Ch. 
611 ; 33 L. T. O. S. 63 ; 5 Jur. N. S. 371 ; 7 W. R. 
374 ; 11 E. R. 116, H. L. ; revsg, S. C. svJb nom. 
Dresser v, Hoare (1856), 26 L. J. Ch. 51, L. JJ. 
Annotation: — Consd. lie Wait, [1927] 1 Ch. 606. 

2339. Assurance of acceptance by consignee — 
Whether equivalent to acceptance.] — Hoare v. 
Dresser, No. 2338, ante, 

2340. Appropriation of cargo to bill of exchange.] 
— A direction by consignor to consij^ee to place 
the invoice price of goods to his credit So the bills 
drawn against him to his debit does not amount 
to an appropriation of the goods to protect the 
bills. 

A firm of merchants in England employed a 
firm of merchants in South America as their 
agents to purchase goods & send them to England. 
The foreign firm drew bills on the English finn So 
sold them in South America, So with the proceeds 
purchased goods which they shipped to England, 
sending the bills of lading directly to the English 
firm, & at the same time advising them of the 
drawing of the bills, by means of which they had 
purchased the goods, So requesting them to carry 
the invoice price of the goods to their account. 
The English firm went into liquidation, So the 
foreign firm also became bkpt. When the English 



390 


SHiPPma AND Navigation. 


8e(^ 8 > — BiUs of lading : Sub-aeot 8, 0. (b) i, <£? it.] 

firm stopped payment a cargo of goods was in 
transUu, & some of the bills drawn for purchasing 
them had been accepted by the English firm, but 
not paid, & others had not been accepted. The 
trustee in the liquidation took possession of the 
cargo on its arrival. The creditors of the foreign 
firm claimed to have the goods appropriated to 
meet the biUs drawn in respect of them : — Held : 
the foreign firm, whether regarded as the agents 
of the English fiim or as vendors, had parted with 
all property in the goods, & had no power to direct 
the appropriation of the proceeds ; therefore, 
no equity arose on the insolvency of the two firms 
in favour of the holders of the biUs to have the 
proceeds applied in payment of the bills. — Re 
Tappbnbbck, Ex p. Banner (1876), 2 Ch. D. 
278 ; 45 L. J. Bey. 73 ; 34 L. T. 199 ; 24 W. B. 
476, C. A. 

AnnotaHona : — ^Apld. Phelps, Stokes v. Comber (1884), 29 

Ch. D. 755. Reid. K5nb v. Brandt (1901), 84 L. T. 748 ; 

The HUdins (1920), 37 T. L. H. 199 ; The Kronprinsessau 

Margareta, The Parana, [1921] 1 A. C. 486. 

Lien of holders of bills of exchange.] — 

See Nos. 2344-2350, post. 

2341. Whether passing of property suspended-* 
Presumption of passing on acceptance — ^Rebuttal of 
presumption — ^Rules arising from existence of state 
of war.T — ^When shippers of goods discount a draft 
upon the consignee & authorise the discounters to 
hand to hipa a bill of lading, to the order of, & 
indorsed by, the shippers, upon his acceptance of 
the draft, the intention to be inferred, according 
to general mercantile imderstanding, is that the 
ownership of the goods is to pass to the consignee 
when he accepts the draft. That inference may be 
modified, or rebutted, by particular arrangements 
between the sMppers & the consignee, & is subject 
to the rules which arise out of a state of war 
. existing, or imminent at the beginning of the trans- 
action. The transfer of the property upon the 
acceptance of the draft is consistent with the con- 
signee being either a purchaser from the shippers 
or their agent for the sale of the goods. 

When a shipper takes his draft, not as yet 
accepted, but accompanied by a bifi of lading, 
indorsed in this way, & discounts it ^th a banker, 
he makes himself liable on the instrument as 
drawer, & he further makes the goods, which the 
bill of lading represents, security for its payment 
(Lord Sumner). — ^The Prinz AuAiiBERT, [19171 
A. 0. 586 ; 86 L. J. P. 0. 165 ; 116 L. T. 802 ; 33 
T. L. B. 490 ; 61 Sol. Jo. 610 ; 14 Asp. M. L. C. 
81, P. C. 

AnnotationB The Zaanland, (19181 B 303; The 

Frogner, 11919) P. 127 ; The Palm Branch, [1919] A. C. 

272 ; The Orterio, [1920] A. C. 724. 

2342. Special arrangement be- 

tween shipper & consignee.] — The Prinz Adab- 
BERT, No. 2341, ante. 

2848. Consignee being agent for sale.] 

— ^Thb Prinz Adabbebt, No. 2341, ante. 

•.] — See, also, Sale op Goods, Vol. XXXIX., 
pp. 518-521, Nos. 1345-1364. 


G. B. in England, on which they had a lien for the 
price, wrote him word that they intended to draw 
in favour of G. K. & co. for the balance of such 
shipments, & that they inclosed on bills of lading 
& policies of insurance for the goods in question ; 
& they also drew a bill for the amount on G. B. in 
favour of G. K. & co. which they directed G. B. to 
“ place to account of shipments per ‘ Gardner.* ** 
Before the goods reached England G. B. became 
bkpt., & the goods came into the possession of his 
assignees : — Held : the above expressions in the 
bill & the letter amounted to a specific appropria- 
tion of the goods for the payment of the bill, & the 
assignees were bound to account to O. K. & co. 
for the proceeds. — Re Gardner Boggs, Ex p. 
Gledstanbs (1842), 3 Mont. D. & De G. 109. 
Annotations: — Distd. Boggs, Ex p, Gemmell (1843), 3 
Mont. D. &; De G. 199. Gozkid. Frith c. Forbes (1862), 81 
L. J. Ch. 793. Be!^ Inman r. CSare (1858), John. 769. 

2346. .1 — The general lien of a 

consignee cannot be set up against the express 
directions of the consignor given to him at the 
time when the cargo is accepted. 

B. & CO. consigned a cargo to defts. & sent to 
them the bill of lading in a letter saying : “ The 
present serves to cover bill of lading for, etc., 
sliipped per China against which we have valued 
on you at six months in favour of P. S. & co. for 
£1,200, which please kindly protect.” On the 
same day B. & co. sent to P. S. & co. the bill of 
exchange which was drawn on defts. to the order 
of P. S. & CO., & concluded place the same with 
or without advice to account consignment per 
China.” After the bill of lading arrived P. S. & co. 
presented the bill, but defts. refused to accept it. 
Shortly afterwards B. & co. stopped payinent, & 
afterwards the cargo arrived : — Held : it was 
effectually appropriated to meet the biU, & that 
P. S. & CO. had a lien upon it in priority to the 
claim of defts. for the balance due to them on their 
general accoimt as consignees. — Prith v. Porbes 
(1862), 4 De G. P. & J. 409 ; 32 L. J. Ch. 10 ; 7 
L. T. 261 ; 8 Jur. N. 8. 1115 ; 11 W. B. 4 ; 1 Mar. 
L. C. 253 ; 46 E. R. 1242, L. JJ. 

Annotations : — Consd. Robey's Perseveranoe Ironworks v, 
Ollier (1872), 7 Ch. App. G95. The decision in FHfh j. 
Forbes turned upon special circumstances, & can hanlly 
be treated as governing any other case (Jamks, L.JJ. 
S^ld. Re Ent>^8tle, Ex p, Arbuthnot (1876), 3 Ch. D. 
477. Distd. llanken v. Anaro (1877), 5 Ch. D. 786 ; Re 
Suse, Ex p. Dever (1884), 13 Q. B. D. 766. Consd. Brown. 
Shipley V. Kough (1885), 29 Ch. D. 848. NJ*. Phelps, 
Stokes V. Comber (1885), 29 Ch. D. 813. 

2347 , ,] — Bills of excliange were 

drawn by the vendor & shipper of goods upon the 
purcliaser for the invoice prices of the goods, with 
a direction to place the same to account of the 
shipments. On the acceptance of the bills by the 
purchaser the bills of lading were handed over to 
him. The bills of exchange were dishonoured at 
maturity, & the purchaser became bkpt. : — Held : 
there was no specific appropriation of the proceeds 
of sale of the goods to meet the bills of exchange. — 
Re Entwistlb, Ex p. Arbuthnot (1876), 3 Ch. D. 
477 ; 26 W. B. 238, C. A. 

Annotation: — Beid. Brown, Shipley v. Kough (1885), 29 


ii. Lien of Holders of BiUa of Exchange. 

2844. Transmission of letter of advice — ^Whether 
equivalent to indorsed bill of lading.] — ^Letters ad- 
visdng of a consignment of goods to a party who 
has accepted bills on the faith of such consignment 
are not equivalent in effect to bUls of lading in- 
dorsed. — ^Nichols v. ClRnt (1817), 3 Price, 647 ; 
146 E. B. 348. 

Annotation : — B^. Bryans v. Nix (1839), 4 M. & W. 775. 

2345. Whether amounting to appropriation 

of cargo — ^To meet bill of exchange.] — B. S. & co. 
of Calcutta having consigned certain goods to 


Ch. D. 848. 

2843 . ,] — ^Bankers in London, at 

the request of M., who was acting as the agent in 
London of S., a merchant at Shanghai, on Mar. 16, 
1883, granted to S. a letter of credit for £20,000. 
The letter authorised S. ” to draw on us four 
months’ sight for any sums not exceeding £20,000, 
such draft or drafts to be accompanied by bills of 
lading & invoices of tea, purchased according to 
order of M., & shipped by steamers to London, & 
marine insurance policies relating thereto, &; these 
documents to be surrendered to us against our 
acceptances, & we hereby agree with you, & also 
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as a separate engagement with the bond fide 
holders respectively of the bills drawn In com- 
pliance with the terms of this credit, that the same 
shall be duly accepted on presentation & paid at 
maturity, if drawn & negotiated on or before 
Dec, 31, 1883.'* It was agreed that a commission 
of 1 per cent, should be paid to the bankers on all 
drafts drawn imder the credit, & M. agreed that 
he would meet all the acceptances on or before 
their due dates, “ the usual rate of 2J per cent, 
being allowed on all prepayments.” Bills were 
drawn by S, xmder this credit against various 

f iarcels of tea consigned by him to M. for sale, 
n each case the bill mentioned the parcel of tea 
against which it was drawn, & purported to be 
drawn imder the letter of credit, the date of which 
was mentioned, & the bills of lading & other 
shipping documents were in each case attached to 
the bill, S., in each case, advised the bankers of 
the drawing of the bill, mentioning the tea against 
which it was drawn & the name of the vessel by 
which it was shipped. S. discounted the bills with 
a Chinese bank, &> their agent in London presented 
the bills for acceptance, &; in exchange for the 
acceptance delivered the bills of lading & other 
documents attached to the London bankers, in 
whose name the tea was then warehoused with a 
dock CO. As M. from time to time required por- 
tions of the tea for delivery to purchasers the 
bankers handed to him warrants or delivery orders, 
he paying them the value of the tea comprised 
therein. The moneys thus received were paid to 
the credit of the general current account of the 
bankers with their own bankers. In an account 
in their books with M., they debited him with the 
amounts of the acceptances & credited him with 
the amounts received by the sales & with 2J per 
cent, according to the agreement. The London 
bankers suspended payment & died a liquidation 
petition before their acceptances matured : — 
Held : (1) having regard to the terms of the letter 
of credit, the bill holders could not claim any 
specific appropriation of the teas to meet the 
acceptances ; (2) S. was entitled to have the teas 
which remained in specie at the date of the sus- 
pension, but not the proceeds of the sale of the 
teas which were sold before the suspension applied 
in payment of the acceptances. 

The form of the bill of exchange & of the letter 
of advice, written at the time by the drawer to the 
acceptors, did not give the bill holders any lien 
on the goods. We must have regard to the terms 
of the letter of credit, which the bill holders saw, 
& they are conclusive on this point. The bills of 
exchange were to be accompanied by the bills of 
lading, but the bills of lading were to be surrendered 
to the acceptors of the bi^ of exchange against 
their acceptances. Wliat is the meaning of that ? 
So long as the bill of lading is annexed to the bill 
of exchange, the bill holder has a lien on the goods. 
But the bill of lading is to be surrendered to the 
acceptor on his acceptance of the bill of exchange. 
That must mean that it is to be delivered up free 
from the lien of the bill holder. If the bill of 
exchange & the letter of advice are ambiguous, 
they must be taken subject to the terms of the 
letter of credit which was shown to the person who 
discounted the bill. In my opinion, the terms of 
the letter of credit are conclusive against the claim 
of the bill holders (Cotton, L.J.). — Re Suse, 
Ex p. Dbvbr (1884), 13 Q. B. D. 766 ; 61 L. T. 
437 ; 33 W. R. 290, 0. A. 

AnnoUUion :---0€neraUtit Rsfd. Phelp, Stokes v. Comber 
(1885), 29 Ch. D. 813. 

2849. .]— A firm at Liverpool & 

a fijnu at Pernambuco employed B. as their agents 


at New York. According to their course of 
business the firm at Pernambuco received orders 
&om persons there to purchase goods at New 
York. The firm instructed the Liverpool firm 
who instructed B. B., then pmchased the goods 
in New York & shipped them to the firm at 
Pernambuco with the bills of lading. B. drew 
bills on the Liverpool firm to pay for the goods, 
but not for the precise amount of the shipments, 
& sold the bills in New York, B, advised the 
Liverpool firm of the bills & with the advice 
forwarded a statement of his account with them. 
To each bill was attached a counterfoil headed 
” Advice of draft ” & containing a memorandum 
of amount of the bill & the name of the drawer, 
with the words ” Against shipments per, naming 
the vessel, please protect the draft as advised 
above,” The Liverpool firm on the bills being 
presented to them for acceptance detached the 
counterfoils & kept them in their own possession. 
Pltfs. were the holders for value of bills drawn on 
the Liverpool firm in accordance with this course 
of dealing, the goods having been shipped by B. 
to the Pernambuco firm & the bills of lading being 
also sent to that firm. On June 10, 1879, the 
Liverpool firm stopped payment, &> on the same 
day B. telegraphed to the Pernambuco firm as 
follows : ” Having pledged documents & ship- 
ments, naming the vessel, hold proceeds for P. & 
CO., pltfs.” The ship arrived on June 11, but the 
bills of lading had been previotisly delivered to 
the purchasers of the goods. The three bills 
having been dishonoured by the Liverpool firm 
pltfs. brought an action against the Pernambuco 
firm claiming to have the bills paid out of the pro- 
ceeds . of the goods as having been specifically 
appropiiated to meet the bills ; & also relying on 
the telegram as having stopped the goods in 
iransilu : — Held : there was no specific appro- 
priation of the goods either by the course of deahng 
or by the ” advice of draft ” attached to the bills. 

I am by no means satisfied that merely saying 
that the bill is drawn against a certain cargo, even 
when that notice is sent to the person to whom 
the cargo is consigned, will give a lien or charge on 
the cargo (Cotton, L.J.). — Phelps, Stokes & Co. 
r. Comber (1885), 29 Ch. I). 813; 64 L. J. Ch. 
1017 ; 62 L. T. 873 ; 33 W. K. 829 ; 6 Asp. 
M. L. C. 428, C. A. 

Annotation : — Refd. Booth S.S. Co. v. Cargo Fleet Iron Co., 

[1916] 2 K. B. 570. 

. 2360. .] — ^A. purchased from B. 

& CO. in America a bill of exchange dated Aug. 5, 
1876, payable sixty days after sight, for £2,500 
drawn upon K. in London, on the face of which 
was a direction “ to charge the same on account 
of cheese per Britannic & lard per Grreeco as ad- 
vised,” & on the same day B. & co. vrote to K. 
a letter of advice, inclosing bills of lading for the 
cheese & lard, & informing K. that as against 
these they valued on his at sixty days' sight for 
£2,600 favom* A. The bill was not accepted, K. 
having heard that B. & co. had suspended pay- 
ment on Aug. 7 ; but, on the arrival of the con- 
signments in England, K. took possession of them 
& realised them, receiving the proceeds, out of 
which he claimed to retain a balance due to him 
on the general account between him & B. & co. 
Prom the evidence as to the course dealing between 
A. & B. & CO. it appeared that B. & co. had for 
many years previously been in the habit of con- 
signing American produce to K., drawing bUls 
on h im in a similar form to that of Aug. 5, but 
that there had not been any practice of speci- 
fically appropriating the remittances to meet wy 
particular bms. A. brought an action against 
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Sect. 3. — BUla of lading: Sect, 8, G, (6) ti. dc (c), H. 
cfc J. ; svb-aect. 9, A,] 

K. Sc the trustee in bkpcy. of B. & co., claiming 
to be entitled to a char^ on the proceeds of the 
cheese & lard in priority to all other persons. 
No question was raised as between K. & the 
trustee in bkpcy. as to their respective rights ; — 
Held : A. was not entitled to the charge claimed, 
either (a) on the groimd that the direction on the 
face of the bill of exchange operated as an equit- 
able assignment ; or (6) that on the authority 
of Frith V. ForheSf No. 2346, ante, the letter of 
advice created a specific appropriation of the 
remittances to meet the bill in favour of B. & co., 
the benefit of which was transferred to A. by the 
direction on the bill of exchange. — ^Brown, 
Shipley & Co. v. Rough (1885), 29 Ch. D. 848 ; 
64 L. J. Ch. 1024 ; 62 L. T. 878 ; 34 W. R. 2 ; 6 
Asp. M. L. C. 433, C. A. 

Annotations: — Apld. Ednlg: v, Brandt (1901), 84 L. T. 748. 

Reid. Guaranty Trust Co. of New York v, Hannay, [1918] 

2 K. B. 623. 

2351. Bill of exchange not operating as 

equitable assignment.] — ^Brown, Shipley & Co. v. 
Rough, No. 2350, ante. 

(c) Indorsement of Bill to Bank. 

2352. General rule.] — Gilbert v. Guignon, No. 
2302, ante. 

2353. How far goods are security for bill of 
exchange — Conditional acceptance.] — R. & co. 

consigned goods to H. for sale, drew bills on him 
which they indorsed to B., to whom th^y handed 
the bills of lading as a security, & wti te to II., 
asking liim to accept the bills as against the 
goods. H. gave an acceptance “ Accepted, pay- 
able at the I. Bank on the delivery up of the biUs 
of lading.” At the time when the bills became 
payable the affairs of H. were in course of liquida- 
tion by arrangement : — Held : the conditional 
acceptance made the security of B. virtually a 
security on property of H., & B. could not prove 
against the estate of H. without deducting the 
value of the security. — He Howe, Ex p. Brett 
(1871), 6 Ch. App. 838 ; 40 L. J. Bey. 64 ; 25 
L. T. 252 ; 19 W. R. 1101, L. JJ. 

Annotation : — Apld. lie Baumann, Ex p. Oriental Bank 

Corpn. (1874), 30 L. T. 803. 

2354. Bankruptcy of seller & buyer — 

Rights of bank against seller.] — ^A Bombay firm 
drew bills upon a London firm, who accepted them 
against certain consignments. The Bombay firm 
pledged the bills & shipping documents with a 
bank under a letter of hypothecation to which the 
London firm was not a party. The Bombay & 
London firms both became bkpt. The bank 
thereupon sold the goods, & sought to prove 
against the estate of the London firm for the 
balance due after deducting the proceeds of sale 
less one-half per cent, broker’s commission & two 
& a half per cent, merchant’s commission : — 
Held: the London firm was not boimd by the 
terms of the letter o£ hypothecation, the bank 
was in the position of a mtgee. or pledgee of the 
goods, & was entitled only to deduct from the 
purchase-money the bare expense of realisation, 
namely, the broker’s commission, & to prove for 
the balance of the bills after deducting the proceeds 
of the goods, less the broker’s commission. — He 
Baumann & Co., Ex p. Oriental Bank Cokpn. 
(1874), 30 L. T. 803, C. A. 

2355. Policy of insurance transferred to 

bank — & letter of hypothecation.] — A shipper at 


Bombay having consigned goods to merchants 
in England, drew on them for £1,200, & insured 
the goods for £1,700. He sold the draft to defts., 
a bank, & handed them at the same time the 
policy of insurance & the bills of lading, with a 
letter of hypothecation signed by him. This 
letter stated that the shipper, having sold the bills 
to the bank, & having at the same time handed 
to them, “ as collateral securities for the due 
payment of ” the bill, “ the bills of lading & 
shipping documents of the several goods stated 
at foot,” thereby authorised the bank, ” on 
default being made in acceptance on presentment, 
or in payment at matmity ” of the bill, to sell the 
goods & apply the proceeds in payment of the 
bill ; ” the balance, if any, to be placed against 
any other of my bills which may at the time be 
in the hands of the said bank, or any other lia- 
bility of me to the said bank.” The only docu- 
ments stated at foot were the bill of exchange & 
the bill of lading. The ship was burnt at sea & 
the cargo lost. The draft for £1,200 was duly 
accepted, but the acceptors failing, it was dis- 
honoured at maturity. The bank recouped them- 
selves out of the policy moneys which had been 
aid to them by the insurance office, & had a 
alance in their hands. This balance having been 
claimed by pltfs., who were assignees for value 
of it from the shipper, the bank claimed it as a 
collateral seemity for a debt due to them from the 
shipper on another account, lie had shipped 
goods to other consignees, & had drawn against 
the goods bills, which were also in the hands of 
the same bank. ' When the bills fell due, the 
drawees had requested the bank to defer present- 
ment of the bills. The bills had not been pre- 
sented, but the goods had been sold at a loss, 
& the bank had redrawn upon the shipper for the 
deficiency ; but he had failed : — Held : the letter 
of hypothecation did not extend to any other 
liability of the shipper' to the bank than that 
arising upon the £1,200 bill ; the bank, having, 
at the request of the drawees, refrained from 
presenting the bills, had practically given them 
time, & had thus released the drawer, & the 
shipper was not indebted to the bank on this 
account ; pltfs. were entitled to the surplus in 
the hands of the bank. 

The contract is clear, plain, usual, ordinary, 
open to no doubt or question. Nobody has 
questioned the right of the bank to have the bills 
which were mentioned in this memorandum 
satisfied, & they have been satisfied, not exactly 
in the mode here contemplated, but by means of 
the delivery to them of the policy of insurance, 
which was so delivered to them, only that they 
might have the bills paid when they arrived at 
maturity. It would bo putting a construction 
upon these words wholly at a variance, not only 
with the intention of the parties, but with the very 
expressions themselves, if I were to hold that, 
by means of this transaction, this letter of hypo- 
thecation, & the policy of insui*ance which accom- 
panied it, the bank were entitled to any more than 
the very sum which was expressed in the bilk of 
exchan^ (Bacon, V.-C.). — Latham v. Char- 
tered Bank op India (1874), L. R. 17 Eq. 205 ; 
43 L. J. Ch. 612 ; 29 L. T. 795 ; 2 Asp. M. L. C. 
178. 

2356. Agreement not to present bills of exchange 
—Whether shipper discharged.]— Latham v. Char- 
tered Bank op India, No. 2366, ante. 
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2867. Whether bank entitled to seller’s Hen — 
Bill of lading in buyer’s name.] — A contract pro- 
vided for a sale of certain oil to P. & co. on the 
terms of cash against documents. P. So co.’s 
name was inserted in the bill of lading at their 
request fits shippers, & the bill of lading provided 
for the oil to be delivered to them or their order. 
A draft attached to a bill of lading was then sold 
by the vendors of the oil to certain bill brokers, 
& they subsequently sold the same to a bank at 
Amsterdam, who had an account with pltfs. 
On the arrival of the oil in London on May 2, 
1910, P. & CO. obtained delivery of it from defts., 
who were the agents of the shipping co. by whose 
vessel the oil was carried, without tendering the 
bill of lading. P. & co. merely giving an indemnity. 
P. & co. then approached pltfs. who had credited 
in their books the amount of the draft to the 
Amsterdam bank, & were holding the bill of lading 
as against the draft, & on May 4 arranged with 
them for an advance of the money to take up the 
draft. The loan was then arranged, pltfs. retain- 
ing the bill of lading, which P. & co. thereupon 
indorsed. On pltfs. subsequently applying to 
defts. for the oil, they were then informed that it 
had been delivered to P. & co. on May 2. In an 
action for wrongful conversion & non-delivery of 
the oil : — Held : P. & co. were not entitled to 
possession of the bill of lading until they had paid 
the draft ; pltfs. took over the rights of the 
Amsterdam bank on crediting them with the 
amount of the draft, which rights were perfected 
by the indorsement by P. co. of the bill of lading ; 
& the delivery of the oil to I’. & co. being wi’ongful, 
pltfs. were entitled to succeed. — London Joint 
Stock Bank, Ltd. v, British Amsterdam Mari- 
time Agency, Ltd. (1910), 104 L. T. 143 ; 11 
Asp. M. L. C. 571 ; 16 Com. Gas. 102. 

Acceptance of bill of exchange — Failure of con- 
sideration — Bill of lading not genuine.] — See Bills 
OP Exchange, Vol. VI., p. 161, Nos. 1035-1037. 

H, Sioj) 2 )age in transitu. 

See Sale op Goods, Vol. XXXIX., pp. 612-631, 
Nos. 2097-2289. 

What sellers can exercise right.] — Sec, generally. 
Sale of Goods, Vol. XXXIX., pp. 006, 607, 
Nos. 2030-2046. 

Effect of disposition by buyer.] — See, generally. 
Sale op Goods, Vol. XXXIX., pp. '632-636, 
Nos. 2290-2324. 

Effect of exercise of right by seller.] — See, 
generally. Sale op Goods, Vol. XXXIX., T>p. 
636-638, Nos. 2325-2346. 

Agent’s right of stoppage In transitu.] — See 
Agency, Vol. I., pp. 656-568, Nos. 2055-2070. 

J. Effect of Transfer, 

See Sect. 3, sub-sect. 9, post. 


Sub-sect. 9. — Effect of Transfer of Bills of 
Lading. 

A, In General, 

See Bills of Lading Act, 1856 (c. 111). 

2358. General rule.] — The effect of the indorse- 
ment of a bill of lading depends upon the intention 
of the parties. Accordingly where a bill of lading 
is indorsed to an agent it confers no property in 
the goods, but only clothes the agent with autho- 
rity to take possession for the consignees. — 
Burgos v, Nascimento, McKeand, Claimant 
(1968), 100 L. T. 71 ; 63 Sol. Jo. 60 ; 11 Asp. 
M, L. 0. 181. 


2359. Effect of transfer at common law.] — 
The possession of bills of lading or other documents 
of title to goods did not at common law confer on 
the holder of them any greater power than the 
possession of the goods themselves. The transfer 
of a bill of lading for goods in transitu had the 
same effect in defeating the unpaid vendor’s right 
to stop in transitu that an actual delivery of the 
goods themselves under the same circumstances 
would have had. But the transfer of the docu- 
ment of title by means of which actual possession 
of the goods could be obtained had no greater 
effect at common law than the transfer of the actual 
possession (Biackburn, J.). — Cole v. North 
Western Bank (1875), L. R. 10 0. P. 354 ; 44 
L. J. C. P. 233 ; 32 L. T. 733, Ex. Ch. 

Annotations : — Refd. Johnson v. Credit Lyonnais Co. (1877), 
3 C. P. D. 32 ; aty Bank v. Barrow (1880), 5 App. Cas. 
664 ; Mildred v. Maspons (1883), 8 App. Cas. 874 ; Cahn 
V, Pockett's Bristol Channel Steam Packet Co., [1899] 1 
Q. B. 643. Mentd. HellinKB V. RushcU (187r>), 33 L. T. 
380 ; Colonial Bank v. Whinney (1886), 11 App. Cas. 
426 ; Nfthmaschinen Fabrik Act. v. Pickford & Lee & 
Harris (1888), 4 T. L. R. 617 ; Williams v. Colonial Bank, 
Williams v. London Chartered Bank of Australia (1888), 
38 Ch. D. 388 ; London Joint Stock Bank v, Simmons, 
[1892J A. C. 201 ; TromoUle v. Christie (1893), 69 L. T. 
338 ; Brocklesby v. Temperance Bldf?. Soc., [1895] A. C. 
173 ; Farquharson v. King, [1901] 2 K. B. 697 ; Oppen- 
holmer v. Attenborougfh (1906), 12 Com. Cas. 88 ; Oppen- 
holmer i?. Frazer & Wyatt, [1907] 2 K. B. 50 ; Folkes v. 
King, [1923] 1 K. B. 282 ; Lowtber v, Harris, [1927] 
1 K. B. 393. 

2360. Whether original contract transferred.] — 

Thompson v, Dominy, No. 2462, post, 

2361. .] — The Emilien Marie, No. 2294, 

ante, 

2362. .] — (1) When goods arc shipped 

under a bill of lading di*awn in parts, to be delivered 
to tlie consignee “ or his assigns, the one of which 
bills being accomplished, the others to stand void,” 
the master, or the warehouseman who has the 
custody of the goods under 25 & 26 Viet. c. 63, 
ss. 66-78, is justified in delivering to the consignee 
on production of one pai*t, although there has been 
a prior indorsement for value to the holder of 
another part ; x^rovided the delivery be bofid 

& without notice or knowledge of such iirior in- 
doi*sement. Goods having been shipped for 
London consigned to C. & co. tlie shix>master 
signed a set of three bills of lading marked ‘‘ First,” 
” Second,” & ” Third,” respectively, making the 
goods deliverable to C. & co., or their assigns, 
freight payable in London, the one of the bills 
being accomplished, the others to stand void. 
During the voyage C. & co. indorsed the bill of 
lading marked ” First ” to a bank in consideration 
of a loan. Ux)on the arrival of the ship at liondon 
the goods were landed & placed in the custody of a 
dock CO. in their warehouses ; the master lodging 
with them notice under 25 & 26 Viet. c. 63, s. 68, 
etc., to detain the cargo until the freight should 
be paid. C. & co. then produced to the dock co. 
the bill of lading marked ” Second ” unindorsed, 
&. the dock co. entered C. & co. in their books a.s 
proprietors of the goods. The stop for freight 
being afterwards removed, the dock co. bond 
& without notice or knowledge of the bank’s claim 
delivered the goods to other persons upon delivery 
orders signed by C. Sc co. : — Held : the dock 
co. had not been guilty of a conversion, Sc the bank 
could not maintain any action against them. 

(2) Every one claiming as assignee under a 
bill of lading must be bound by its terms, & by the 
contract between the shipper of the ^oods & the 
sWpowner therein expressed. The primary office 
Sc purpose of a bill of lading, although by mer- 
cantile law & usage it is a symbol of the right of 
property in the goods, is to express the terms of the 
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Stct* 8, — Bills of lading: Svib-eect* 9, A. d? B* (a).] 

contract between the shipper & the shipowner 
(Lord Sblborne, C,). 

(3) 1 further think that a warehouseman taking 
the custody of the goods ... is under an obliga- 
tion ... to deliver the goods to the same person 
to whom the shipowner was by his contract bound 
to deliver them, is justified or excused by the 
same things as would justify or excuse the master 
(Lord Blackburn). 

(4) Where he has notice or probably even know- 
ledge of the other indorsement, I think ho must 
deliver at his peril, to the rightful owner or inter- 
plead (Lord Blackburn). 

(6) The master appears to have been in a hurry 
to get his vessel empty, & to have resolved to 
avail himself of the provisions of 26 &, 20 Viet. c. 
63, ss. 66-78. He had not, in strictness, any right 
to do so till default had been made in maldng 
entry (Lord Bi^ckburn). 

(6) If there were only one part of the bill of 
lading, the obligation of the master under such a 
contract would be clear ; he would fulfil the contract 
if he delivered to C. & co. on their producing the 
biU of lading upindorsed ; he would also fulfil his 
contract if he delivered the goods to any one pro- 
ducing the bill of lading with a genuine indorse- 
ment by C. & co. He would not fulfil his contract 
if he delivered them to any one else, though if the 
person to whom he delivered was really entitled 
to the possession of the goods, no one might be 
entitled to recover damages from him for that 
breach of contract (Lord Blackburn). — Glyn, 
Mills & Co. v. East & West India Dock Co. 
(1882), 7 App. Cas. 691 ; 62 L. J. Q. B. 146 ; 47 
L. T. 309 ; 31 W. R. 201 ; 4 Asp. M. L. C. 680, 
H. L. * 

Annotations: — As to (1) Confld. Sanders r. Maclean <1883), 

11 Q. B. D. 327 ; Sewell v. Burdick (1884), 10 App. Cas. 

74. As to (2) Consd. Leduo v. Ward (1888). 20 Q. B. D. 

475. OenanulVt Mentd. National Mercantile Bank v. 

Rymill (1881), 44 L. T. 767. 

2363. To whom rights Sc liabilities pass — Con- 
signee of indorsee.] — Under Bills of Lading Act, 
1866 (c. Ill), the rights & liabilities of the con- 
signee or indorsee of the bill of lading pass from 
him by indorsement over to a third person. — 
Smurthwaite V, Wilkins (1862), 11 C, B. N. S. 
842 ; 31 L. J. C. P. 214 ; 6 L. T. 842 ; 7 L. T. 65 ; 
10 W. R. 386 ; 1 Mar. L. C. 198 ; 142 E. R. 1026. 
Annotations: — Oonsd. Sewell «. Burdick (1884), 10 App. 

Gas. 74. Befd. The Felix (1868), L. H. 2 A. & £. 273 ; 

The Wilhelm Schmidt (1871), 25 L. T. 34 ; Fowler t?. 

Knoop (1878), 40 L. T. 180. 

2364. Assignee of unlndorsed biii — Biii in- 

dorsed to assignor.] — Short v, Simpson, No. 2439, 
post. 

■ Right to sue.] — See Sub-sect. 9, C. (6) ii., 

post. 

Liabiiities.l — See Sub-sect. 9, D. (6), post. 

Rights Sc iiabiifties depending on Incorporation 
of charterparty.] — See Sub-sect. 11, E. (6), post. 

B. Transfer of Property in Goods, 

(a) In OeneraL 

2365. Whether property passes — General rule.] — 

The indorsement & delivery of a bill of lading to 
a creditor primd facie conveys the whole property 
in the goods from the time of its delivery. But 
if the intention of the parties appears to have 
been only to bind the net proceeds in case of the 


arrival of the goods, then an insurance made on 
accoimt of the indorser, after such indorsement, 
is good. — ^Hibbert v. Carter (1787), 1 Term Bep. 
746 ; 99 E. R. 1366. 

Annotations: — Bzpld. Mason v. Llokbarrow (1790), 1 Hr. 

BL 357. Consd. Bur^ok v. Sewell (1884), 13 Q. B. D. 159. 

2366. .] — Thompson v. Dominy, No. 

2462, post. 

2367. .] — Gurney v. Bbhrbnd, No. 

2297, ante. 

2368. .] — (1) Though the indorsement 

of a bill of lading passes the property in the goods, 
yet the indorsement to the consignee of one bill 
of a triplicate set is not such a negotiation as to 
prevent the right of stoppage. 

(2) If bills of lading are presented to the master 
by two different holders, & he delivers to one, 
no right of action against him accrues thereby 
to the disappointed holder, as it is not for the 
master to inquire who has the best right. — The 
Tigress (1863), Brown. & Lush. 38; 32 L. J. 
P. M. & A. 97 ; 8 L. T. 117 ; 9 Jur. N. S. 301 ; 
11 W. R. 538 ; 1 Mar. L. C. 323 ; 167 E. R. 286. 
Annotations : — As to (2) Befd. The Patria (187D* 3 

A. & E. 436 ; Gaudet v. Brown, Argros (Cargro Ex), Gelpel 

V. Cornforth, The Hewaons (1873), 28 L. T. 77 ; Glyn MUls 

V. East & West India Dock Co. (1882), 7 App. Cas. 591. 

Oenerally. Befd. The Princess Royal (1870), L. It. 3 A. & E. 

4i ; Booth S.S. Co. v. Cargro Fleet Iron Co., [1916] 2 

K. B. 670. 

2369. .] — Pease v. Gloahec, The 

Marie Joseph, No. 2405, post. 

2370. .] — In an action upon a biU of 

lading by an indorsee against the shipowners, for 
not delivering the goods, pltf. put in the bill of 
lading, &; proved that the consignors had indorsed 
& delivered it to A., & that A. had indorsed & 
delivered it to pltf. for value : — Held : evidence 
to go to the jury of such an indorsement & delivery 
of the bill of la^ng as to vest the property in the 
goods in pltf. ; & so to transfer to him the right 
of action, under 18 & 19 Viet. c. Ill, s. 1. — 
Dracachi V. Anglo-Egyptian Navigation Co, 
(1868), L. R. 3 C. P. 190 ; 37 L. J. C. P. 71 ; 17 
L. T. 472 ; 16 W. R. 277 ; 3 Mar. L. C. 27. 
Annotation: — Befd. Burdick v. Sewell (1884), 13 Q. B. D. 

169. 

2371. -.1 — (1) Where goods are at sea, 

the parting with the bill of lading, which is the 
symbol of the goods, is parting with the owner- 
ship of the goods themselves. (2) The same 
principle applies to goods which, for the con- 
venience of parties, have been landed at a suffer- 
ance wharf. (3) As long as the engagement of 
the shipowner has not been completely fulfilled, 
the bill of lading is a living instrument, & the 
transfer of it for value passes the absolute pro- 
perty in the goods. (4) It has not been fulfUled 
when the goods, though actually landed at a 
wharf, are subject to a stop order. (5) The per- 
son who first gets the bill of lading (though only 
one of a set of three) gets the property which it 
represents, he need not do any act to assert his 
title, which the transfer of the biU of lading of 
itself renders complete, & any subsequent deal- 
ings with the others of the set are subordinate 
to the rights passed by that one. (6) Though the 
shipowner or wharfinger, having no notice of the 
transfer of one biU of la^g, may be excused for 
delivering the goods to a person who produces 
to him another bill of lading which has in reality 
been subsequently taken, that does not affect 
the legal ownership of the goods between the 


PART VII. SECT. 8, SUB-SECT. 9.— 

B. (a). 

2865 I. Whether property pasaee 
Oeneral rtde.h-A bul of lading la not 


concluaive proof of the change of pro- 
perty, like a bill of sale ; it la a queailon 
of eHdonoo whether such an operation 
ahould be given to it. — kylb v. 
BmTALo Sc Lakb Huron Ry. Oo, 


(1865), 16 C. P. 76.— CAN. 

0 . Property in goods re- 

maining in tendor until paid for ,] — 
Batsman v. Green (1867), 1. K. 2 

C. L. 607.— IR. 
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holders of the two bills of lading* (7) The Acts 
relating to landing goods at a sufferance wharf 
were intended for the protection of the i^ipowner* 
(8) Goods shipped from India having been land^ 
A warehoused at a bonded sufferance wharf in 
London were under a stop put upon them by 
the master for freight : — Held : the transfer of 
the bill of lading operated as a transfer of the 
goods so as to constitute a valid pledge of them 
for an advance without the necessity of the pledgee 
getting actual possession of them, inasmuch as 
the bill of lading remained in full force so long as 
complete delivery of the goods had not been made 
to some person claiming under it. — Barber v. 
Mbybbstein (1870), L. R. 4 H. L. 317 ; 39 L. J. 
C. P. 187 ; 22 L. T. 808 ; 18 W. R. 1041 ; 3 Mar. 
L. C, 449, H. L. ; affg, S. C. svb nom. Meybrstbin 
V. Barber (1867), L. R. 2 O. P. 661, Ex. Ch. 
AnnoUUiona : — Aa to (1 ) Consd. Glyn Mills v. East & West 
India Dock Co. (1882), 7 App. Oas. 501. Aa to (6) Consd. 
Glyn MUls v. Bast & West India Dock Co. (1882), 7 
App. Cas. 591. Refd. The John Bellamy (1870), L. 11. 3 
A. & B. 129. Aa to (7) Reid. Furness, Withy v. White, 
[1894] 1 Q. B. 483 ; Aa to (8) Reid. Sewell v. Burdick 
(1884), 10 App. Cas. 74. OaneraUy, Reid. Young: v. 
Lambert (1870), L. 11. 3 P. C. 142 : Mors-Le-Blanoh t). 
Wilson (1873), L. R. 8 C. P. 227 ; The Rona (1884), 51 
L. T. 28. Mentd. Hilton u. Tucker (1888), 39 Ch. D. 669 ; 
Mills V. Charlesworth (1890), 25 O. B. D. 421 ; Morris v, 
Delobbel Flipo (1892), 66 L. T. 320 ; Dublin City 
DlstlUory v. Doherty. [1914J A. C. 823. 


2372» .] — Chartered Bank op India, 

Australia, & China v. Henderson, No. 2402, post, 

2373. •] — A cargo at sea while in the 

hands of the carrier is necessarily incapable of 
physical delivery. During this period of transit 
& voyage, the bill of lading by the law merchant 
is universally recognised as its symbol & the in- 
dorsement & delivery of the bill of lading operates 
as a symbolical delivery of the cargo (Bowen, 
L.J.). — Sanders v, Maclean (1883), 11 Q. B. D. 
327 ; 62 L. J. Q. B. 481 ; 49 L. T. 462 ; 31 W. R. 
698 ; 6 Asp. M. L. C. 160, C. A. 

Annotationa : — Consd. Biddoll v, E. Clemons Horst Co., 
[1911] 1 K. B. 934 ; Arnhold Karborjf v, Blythe, Green 
Jourdain, Theodor Schneider v. Burgett & Newsam, [1916] 

1 K. B. 495. Refd. Cederborg v. Berries, Craig (1885), 

2 T. L. R. 201 ; Cahn v, Pockett’s Bristol Channel Steam 
Packet Co., [1899] 1 Q. B, 643 ; Landauer v. Craven & 
Speeding, [1912] 2 K. B, 94 ; Orient Co. v. Brekke & 
Howlid, [1913] 1 K. B. 531 ; Sharpe v, Nosawa, [1917] 
2 K, B. 814 ; Guaranty Trust Co. of New York v. Hannay, 
[1918] 2 K. B. 623 ; Manbre Saccharine Co. v. Corn Pro- 
ducts Co., [1919] 1 K. B. 198. Mentd. Glasgow Assoe. 
Corpn. V, Symondson (19li), 104 L. T. 254. 

2374. .] — Danish Dairies Co-opera- 

tive Society v. Midland Ry. Co. (1892), 8 
T. L. R. 212, D.,C. 

2376. .] — Montgomery v, Hutchins, 

No. 3828, post, 

2376. Different Intention of parties.] — Hib- 

BBRT V, Carter, No. 2366, ante, 

2877. As between consignor & consignee — 

Consignee a trustee.] — Evans v, Martell (or 
Marlett), No. 2172, ante, 

2378. Dependent on terms of contract.] 

— Jbnkyns V, UsBORNB, No. 2164, ante, 

2379. Transfer of bill with contract of 

sale.] — It has even been contended that a mere 
delivery of the bill of lading is a transfer of the 
property. But it might * be more correctly ex- 
pressed, perhaps, if said that it transfers only the 
right of delivery ; but that a transfer of a bill of 
lai&ng, with a contract of sale accompanying it, 
may transfer the property in the ordinary course 
of things, so as effectually to bind the parties, & 
all others, cannot well be doubted (Sir William 
Scott). — ^Thb Vrow Margaretha (1799), 1 Ch. 
Rob. 336 ; 1 Eng. Pr. Cas. 149 ; 166 E. R. 197. 


Annotationa : — Oonsd. The Southfield (1915), 85 L. J. P. 78. 
Ettd. The Soglaaie (1864), 2 Eoo. & Ad. 101 ; Sorensen 
V, R., The Baltioa (1867), 11 Moo. P. 0. C. 141 ; The 


Miramiohl, [1915] P. 71 ; The United States, [1917] P. 30 ; 

The Bawean, [1918] P. 58; The Hilding (1920), 37 

T. L. R. 199 ; The Eronprlnsessan Margareta, The 

Parana, [1921J 1 A. C. 486 ; The Vesta, etc., [1921] 1 

A. O. 774. 

2380. As between Indorsee & third party.] — 

Jbnkyns v, Usbornb, No. 2154, ante, 

2381. Notice of defect In assignor’s title — 

Prior equitable title.] — If A. has an equitable title 
to goo& on board a ship, & B. knowing of such 
title gets an indorsement of the bill of lading, he 
cannot recover such goods in an action of trover, 
but the captain will be justified in delivering the 
goods to A. — Dick v, Lumsden (1793), Peake, 
250 ; 170 E. R. 146, N. P. 

2382. Fraud.] — The Argentina, No. 

2310, ante, 

2383. Insolvency.] — The Argentina, 

No. 2310, ante, 

2384. No consideration.] — ^Waring v. Cox, 

No. 2312, ante, 

2385. Valuable consideration.] — Char- 

tered Bank op India, Australia & China v. 
Henderson, No. 2402, post, 

2386. Without collusion with con- 

signee — Knowledge of indorsee that consignor not 
paid.] — The property of goods passes by the in- 
dorsement & delivery of the bUl of lading by the 
consignee to another bond fide for a valuable con- 
sideration & without collusion with the consignee 
although the indorsee knew at the time that the 
consignor had not received money payment for 
his goods, but had taken the consignee ^cept- 
ances payable at a future day not then arrived. — 
Cuming v. Brown (1808), 9 Bast, 606 ; 103 E. R. 
666. 

Annotation : — Reid. Jones v, Jones (1841), 8 M. & W. 431. 

2387. Previous transfer of goods with- 

out Indorsement of bill of lading.] — The property 
in a cargo for which the master of a ship has signed 
bills of lading may be transferred by delivery 
without indorsement of the bill of lading ; & the 
transfer will be good against all the world, except 
subsequent indorsees of the bill of lading for a 
valuable consideration. — Nathan v, Giles, Giles 
V, Nathan (1814), 6 Taunt. 558 ; 1 Marsh. 226 ; 
128 E. R. 808. 

Annotations: — Mentd. Smidt v. Ogle (1815), 6 Taimt. 74 ; 

GlJos V, Hutt (1848), 1 Exch. 701 ; Dearie v, Ker (1849), 

4 Exch. 82. 

2388. Conditional transfer.] — Mitchel v. 

Bde, No. 2178, ante, 

2389. Transfer dependent on payment 

of balance of freight.] — Tamvaco v, Simpson, No. 
4101, post, 

2390. Intent to defraud consignor.] — Toul- 

MiN V, Johnson (1851), 10 L. T. 791. 

2391 . Transfer after loss of goods — 

Jettison.] — Trumplbr v, Lockett (1850), 3 L. T. 
448. 

2392. Transferor having no pr^erty in 

goods.] — Finij^y V, Liverpool & Great western 
S.S, Co., Ltd., No. 2553, post, 

2393. .] — Gabarron v. Kreeft, 

BLrbbft V, Thompson, No. 3572, post, 

2394. Where goods at sea.] — ^Barber v, 

Meyebstein, No. 2371, ante, 

2395 . Goods landed at wharf-— Sufferance 

wharf.] — Barber v. Meybrstbin, No. 2371, ontc. 

2396. Subject to stop order.] — ^B arber 

V, Meybrstbin, No. 2371, ante, 

2397. Evidence — Indorsement.] — Dracachi v, 
Anglo-Egypi^ian Navigation Co., No. 2370, 
ante, 

2398. & acts of ownership done by 

indorsee^ — Dracachi v. Anglo-Egyptian Navi- 
gation Co., No. 2370, ante . 
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Sect. 3 . — Bills of lading : 8vb*sect 9, B* (a), (l>), (c), 
(d) ds (g), C. (a) (h) i. ii.] 

2399. Averment of indorsement in statement of 
claim — Whether sufficient to show property in 
indorsee.] — Finiay v . Liverpool & Great 
Western S.S. Co., Ltd., No. 2563, post. 

Transfer operating: as delivery of goods.] — See 
Sale of Goods, Vol. XXXIX., pp. 675-681. 

(6) Transfer to Agent. 

See Sub-sect. 8, D., ante. 

(c) Transfer by Mortgage or Pledge. 

See Nos. 2321-2325, ante. 

(d) What Title Conferred. 

2400. Equitable title — Indorsement & delivery.] 

— ^Applts., a firm in Manchester, purchased goo^, 
shipped from London to Hong Kong, pledging their 
own credit on behalf of L. & co., a firm in London, 
having a branch at Hong Kong. By the invoice for 
these goods, L. & co., of Hong Kong, were to realise 
the goods & to transmit the proceeds to L. & co., 
in London, for the purpose of meeting their 
acceptances to applts. The bill of lading for the 
goods was in the usual form, except that the words 
“ or order, or assigns,’* were omitted. L. & co., at 
Hong Kong, having received the invoice & bill of 
lading, indorsed the latter to the respondents, 
bankers at Hong Kong, as a security for payment 
of a loan due on a promissory note. On the 
arrival of the goods they were delivered to the 
respondents, who then gave up the bid of lading 
to L. & CO., who gave a receipt for it, engaging to 
pay the proceeds of the goods as collected on 
account of the promissory note, it being under- 
stood that the goods belonged to the respondents 
until such proceeds were paid. In accordance 
with the terms of the receipt, L. & co. sold the 
goods, & remitted the proceeds to the resps. in 
part payment of the promissory note : — Held : 
(1) resps. had, under the circumstances stated, an 
equitable title to the goods by the indorsement 
& delivery to them of the bill of lading, & a legal 
title to the goods, the transaction amounting to an 
actual delivery of the goods to them ; (2) the mere 
omission of the words “ or order, or assigns,” in 
the bill of lading, did not affect resps. with con- 
structive notices of the trust existing under the 
arrangements between applts. A L. A; co., & was 
not such an omission as ought to have excited the 
suspicion of reaps., & put them on inqui^ as to 
the said arrangements. (3) Semble, that in order 
to make bills of lading negotiable, some such 
words as “ or order, or assigns,” ought to be in 
them. — Henderson & Co. v. Comptoir d’Es- 
compte db Paris (1873), L. R. 5 P. C. 263 ; 42 
L. J. P. C. 60 ; 29 L. T. 192 ; 21 W. R. 873 ; 2 
Asp. M. L. C. 98, P. 0. 

AnnotatUma: — Aa to (1) FoUd. Chartered Bank of India, 
Australia & China v. Henderson (1874), L. R. 5 P. C. 501. 
Generally, Mentd. Hogarth v. Wherley (1875), L. K. 10 
C. P. 630. 

2401. Legal title.] — ^Henderson & Co. v. 
CoMPToiR d’Escompte DB PARIS, No. 2400, ante. 

2402. .] — ^A., a merchant in I-ondon & 

in Hong Kong, purchased goods for shipment 
from B., & paid for them by his acceptance of 
B.’s draft against the shipment, on the terms that 
A. should send them to his firm at Hong Kong, & 
that the proceeds should be remitted to A, in bills 
^ecially to meet such . acceptance. A’s firm at 
Hong Kong owed a large sum to C., & were under 
engagement to secure the debt by depositing 
shipping documents with him. Being threatened 
by C. with immediate legal proceedings, they 


promised him that if he would forbear to take such 
proceedings, & would release them from their 
obligation to deposit shipping documents they 
womd deposit with him a bill of lading for goods 
of a certain value, upon the understanding tl^t 
the bill of lading, or the goods represented therein, 
should be returned to them upon payment of a 
sum equivalent to the value thereof. The bill of 
lading of the goods purchased from B. was accord- 
ingly indorsed to C. who had no knowledge of the 
terms made with B., & it was returned by C. 
according to agreement, on receipt of an equiva- 
lent sum: — Held: (1) C. by such, forbearance & 
release gave valuable consideration ; (2) the legal 
interest in the goods passed by the indorsement of 
the bill of lading, & B. could not enforce liis claim 
against the proceeds of sale received by 0. in re- 
spect thereof. — Chartered Bank of India, 
Australia & China v. Henderson (1874), L. R. 
6 P. C. 601 ; 30 L. T. 678, P. C. 

Annotation : — Aa to (2) Consd. Loosk v. Scott (1879), 46 
L. J. Q. B. 329. 

(e) When Passing of Property Suspended. 

Bill of lading taken to seller’s order.] — Sec 

Sale op Goods, Vol. XXXIX., pp. 612-515, Nos. 
1305-1319. 

Delivery in exchange for payment.] — Sec, 
generally, Sale op Goods, Vol. XXXIX., pp. 
616-518, Nos. 1326-1344. 

Delivery of bill of exchange with bill of lading.] — 
See Sale op Goods, Vol. XXXIX., pp. 518-621, 
Nos. 1346-1364. 

C. Transfer of Bights. 

(a) In General. 

Sec Bills of lading Act, 1855 (c. 111). 

2403. Right to take delivery.] — The Vrow 
Margauetha, No. 2379, ante. 

2404. .] — A cargo of potatoes was shipped 

from Dunkirk to London under a charterparty 
by which the charterer contracted to pay certain 
freight, & was to have sixteen days for loading & 
unloading, to pay £2 per day for any detention of 
the vessel beyond that period. By the bill of 
lading, the cargo was deliverable to the consignees 
in London, or order, ” he or they paying freight as 
per charterparty.” In the margin of the bill of 
lading was the following memorandum : — “ There 
are eight working days for unloading in liondon ” ; 
— Held : the consignees, by accepting the cargo 
under this bill of lading, incurred no liability for 
demurrage, although the vessel was detained for 
four days beyond the time mentioned. 

If a bill of lading is signed by the master, & that 
bill of lading comes to the hands of an assignee for 
value, the latter is entitled to have the goods 
delivered to him on the terms mentioned in the bill 
of lading, & properly speaking he is not bound to 
refer to the charterparty at all (Willes, J.). — 
Chappel V. Comport (1861), 10 C. B. N. S. 802 ; 
31 L. J. C. P. 68 ; 8 Jur. N. S. 177 ; 9 W. R. 694 ; 
142 E. R. 669 ; sub nom. Capel v. Comfort, 4 
L. T. 448 ; 1 Mar. L. C. 78. 

Annoialiona : — Apld. The Norway (1864), Brown. & Lnsli. 
226 ; Fry v. Chartered Mercantile Bank of India, LSiidoii 
& China (1866), L. R. 1 C. P. 689. Consd. Gray v. Carr 
(1871), L. R. 6 Q. B. 522. Expld. Porteus v. Watney 
(1878), 3 Q. B. D. 534. Refd. Cawthom v. Trickett 
(1864), 12 W. R. 311 ; Ohrloil v. Briscall, The Helene 
(1866), L. R. 1 P. C. 231 ; Sewell v. Burdick (1884), 54 
L. J. it. B. 156. 

2405. Arrangement between shipper & 

other consignees — Made without jirivity of ship- 
owner.] — ^The Emilikn Marie, No. 2294, ante. 

2406. Lien — Consignor & consignee partners — 
Endorsement of hill of lading to consignee — ^Lien lor 
advances to consignor.] — One of several partners in 
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a contract with Govt, cannot pledge goods con- 
signed to him by another partner for the purpose 
of performing the contract. The indorsing of the 
biU of lading by such consignor to the consignee 
does not constitute a lien in favour of the latter 
for Ids advances to the consignor. — S naitii v. 
BUBRIDGE (1812), 4 Taunt. 684 ; 128 E. R. 499. 
Annotaiion Mentd. Heilbut v. Novill (1870), 39 L. J. C. P. 
245. 

— Indorsement to bank — ^Whether bank en- 
titled to seller’s Hen.] — See No. 2357, ante. 

2407. Right to transfer property — ^To bond fide 
purchaser for value.] — Jbnkyns v . Usborne, No. 
2164, ante. 

2408. Responsibility to consignor.]— 

At common law it may be very true that, by a bill 
of lading, property may be so vested in the con 
signee that he may be capable of selling it, though 
he would be responsible to the consignor (Dr. 
Lushington). — The Awo (1854), Ecc. & Ad. 347 ; 
Spinks, 42 ; 24 L. T. O. 8. 5 ; 18 Jur. 965 ; 164 
E. R. 200. 

Annotation : — Refd. The Mlramlchi, [1915] P. 71. 

2409. Master signing bill as agent for charterers 
— Whether rights of innocent holder affected — 
Necessity for notice — Of charterparty.] — ^T he 

Emilien Marie, No. 2294, ante, 

2410. Of master’s agency.]— 

The Emtlien Marie, No. 2294, ante. 


(h) Right to Sue. 
i. In General. 


See Bills of Lading Act, 1856 (c. Ill) ; Ad- 
miralty Court Act, 1861 (c. 10). 

2411. General rule— Right foUows property In 
goods.] — E vans v. Mabtbll (or MAuiiETT), No. 
2172, ante. 

2412. .] — 0., a merchant at Water- 

ford, who had been in the liabit of consigning 
cargoes of grain to B., a corn factor at Bristol, 
wrote to latter stating that he was about to ship 
him a cargo of oats, & that he had drawn on him 
for £550, & desiring him to effect an insurance 
on the cargo. B. accepted the bill. Before the 
vessel sailed, C. stopped payment, & he then sent 
the bill of lading, indorsed in blank to H,, not in- 
forming him of his engagement with B. On the 
arrival of the vessel, H. sent the bill of lading to 
B., desiring him to act for him. B. paid the 
freight, & took possession of the cargo, which was 
afterwards seized by defts.’, creditors of C. under 
a foreign attachment : — Held : B. had not such a 
property in the goods as to enable him to maintain 
trover against defts. — Bruce v. Wait (1837), 3 
M. & W. 16 ; Murp. & IT. -339 ; 7 L. J. Ex. 17 ; 


160 E. R. 1036. 

AnnotcUiontt : — Distd. Evans v. Nichol (1841), 3 & G. 

614. Refd. Bryans v. Nix (1839), 4 M. & W. 775. 

2413. ,] — The Freedom, No. 2600, 

post. ^ 

2414. .] — Bristol & West op Eng- 

land Bank v, Midtand Ry. Co., No. 2435, post. 

2415. Whether payment of freight condition 
precedent— Trover against agent of consignor.] — 
The consignor’s agent having obtained possession 
of the cargo under another bill of lading, & having 
refused to deliver it up unless the^ consignee would 
make immediate payment, which he declined 
doing, but offered his acceptances at three months 
in the manner before stipulated : — Held : the 
consignee might maintain trover against such 


agent without having tendered payment of the 
freight either to him or the captain, deft, having 
possessed himself of the goods wrongfully.— 
Walley V. Mootoomery (1803), 3 East, 585 ; 
102 E. R. 721. 

AnnoUUums :—C0JUd. Mltchel v. Edc (1840), 11 Ad. & El. 
888. Refd. Wllmshu^ v. Bowkor (IJTl). 2 Man. & G. 
792 ; Shepherd v. Harrison (1871), L. R. 6 H. L. 116. 

2416. Action for ndn-dellvery.]— Howard v . 

Shepherd, No. 3782, post. 

2417 . Mistake In drawing up bill of lading.] 

— A c.i.f. contract provided for the sale of goods 
by defts. to pltfs., shipment to be from Calcutta 
to Tripoli. There are two ports called Tripoli, 
one in Africa & the other in Syria. The contract 
was intended to refer to the former. Defts. 
made arrangements with a shipping co. for the 
carriage of the goods to Tripoli in Africa, but the 
goods were shipped under a bill of lading, drawn 
in such a form that it was on its face a bill of 
lading for Tripoli in Syria, & the goods were 
delivered at that poii. Defts. were not guilty 
of negligence, &, without knowing that it was 
not a biU of lading for Tripoli in Africa, indorsed 
it to pltfs. i—Held : pltfs. had a right of action 
against defts. under the contract of sale for non- 
delivery of the goods. — I jECKY & Co., Ltd. v. 
Ogilvy, Gilianders & Co. (1897), 3 Com. Cas. 
29 C. A. 

Annotation : — Montd. Sanders v, Sadler (1906), 95 L. T. 872. 

2418. Contents of bill unauthorised — Bill signed 
for goods not received on board.] — Grant v. Nor- 
way, No. 4524, post. 

2419. Quality marks different froin marks 

on goods shipped.]— Dox v. Bruce, No. 2256. ante. 

2420. Action for cause arising out of original 
contract.]— Thompson v. Dominy, No. 2462, post. 

2421. .] — The Emilien Marie, No. 2294, 

ante. , , 

2422. Right independent of Bills of Lading Act, 
1855 (c. 111).]— Short v. Simpson, No. 2439, post. 

2423. .] — ^Bristol & West of England 

Bank v. Midland Ry. Co., No. 2435, post. 

2424. .] — Brandt v. Liverpool, Brazil & 

River Plate Steam Navigation ('o., I^td., No. 
2257, ante. ^ ^ ^ 

2425. Right under Admiralty Court Act, 1861 
(c. 10).] — The Wilhelm Schmidt, No. 3199, post 

,-\—Sec, also. Admiralty, Vol. I., pp. 146, 

147, Nos. 534-541. 

ii. To Whom Right Transjerred. 

See Bills of Lading Act, 1855 (c. 111). 

2426. Indorsee having notice of prior equitable 
title.] — Dick v. Lumsdkn, No. 2381, ante. 

2427. Holder by way of security.]— A. of Liver- 
pool wishing to draw upon the banking house 
of B. in Ijondon to a large amount, agreed among 
other securities given, to consign goods to a mer- 
cantile house consisting of the same partnei^ as 
the banking house, though under the fum of B. 
& C. *, accordingly he remitted the invoice of a 
cargo & the hill of lading indorsed in blank to B. 
& C. but the cargo was prevented from living 
Liverpool by an embargo ; A. then became bkpt., 
being considerably indebted to B. & the cargo was 
delivered to his assignees by the captain :— 
Held : B. & C. might maintain trover for it aga^t 
the captain. — Hailt;e v. Smith (1796), 1 Bos. 
& P. 663 ; 126 B. R. 1066, Ex. Ch. 

Annotations: — Distd. Patten r. Tbon^son (1816), 5 M. & S. 
350. Consd. Mltcliel V. Ede (1840), 11 Ad. & El. 888. 


PART VII. SECT. 8, SUB-SECT. 9.— C. 
(b)l. 

2411 1. General rule — RUfht foOm'JS 
property in goods.l — Dblaurikb & Co. 


V. Wylue (1889), 17 11. (Ct. of Sess.) 
167.— SCOT, 

d. Action for non-delivery — Right 
of indorsee to «<€.]— Winchester v. 


USBY (1889), 26 S. C. R. 336. — CAN. 
e. Right of action by indor^ o^ 
jainst shipowner — Wh^ sued oyin- 
weec.l— H ately v. Mbtohants De- 
patch Co. (1883), 2 O. R. 385.— CAN. 



398 


Shipping and Navigation. 


Sect. 3 . — Bills of lading: Sub-sect. 9, C. (6) it.. 6b 
Hi, 6b D. (g).] 

Befd. Braoo v. Wait (1837), Murp. & H. 339 ; Bryans v. 
Nix (1839), 4 M. & W. 775 : Leaak v. Scott (1877). 26 
W. R. 654 ; Burdick v. Sewell (1884), 13 Q. B. D. 169. 


2428. .] — A, having accepted bills of ex- 

change for B.’s accomm^ation, B., by way of 
collateral security, lodges in his hands a bill of 
lading of certain goods deliverable to C., who had 
no interest in them. A« pays his acceptances, & 
B., being indebted to him to that amount, becomes 
bkpt. B. gets possession of the goods, Sc sells 
them : — Held : A. might maintain an action for 
money had & received against D., to recover the 
proceeds. — Pavenc v, Hullet (1808), 1 Camp. 
664 ; 170 E. R. 1066, N. P. 

2429. .] — Deft, shipped at Liverpool on 

board pltfs.* vessel certain goods, & the master 
signed a bill of lading which stated that the goods 
were shipped by deft. “ as agent,” & were to be 
delivered at the port of Colombo “ unto order or 
assigns, he or they paying freight for the goods.” 
Before the shipment, pltfs. advanced to E., on 
whose account the goods were shipped, £400, 
upon an undertaking by E. that he wo^d indorse 
to them as a security a bill of lading of the goods, 
wherein the freight should be payable by E. in 
this countiy. Deft, indorsed the bill of lading 
to E. who indorsed it to pltfs. as a security for the 
said advance & a further advance made upon an 
estimate between pltfs. & E. of the value of the 
goods freight free. E. not having paid the freight : 
— Held : (1 ) deft, was liable under tb ' bill of lading 
to pay the freight to pltfs. ; (2) Bills of Lading 
Act, 1865 (c. Ill), did not vest the property in 
the goods in pltfs., as indoraces of the bill of 
lading, so as to deprive them of their right to sue 
deft, for the freight. — Fox v. Nott (1861), 6 H. 
& N. 630 ; 30 L. J. Ex. 269 ; 7 Jur. N. S. 663 ; 
168 E. R. 260. 

Annotaiions : — As to (2) Ezpld. The Figrlia Magsriore (1868), 
L. R. 2 A. & E. 106 ; The Freedom (1871), 8 Moo. P. 0. C. 
N. S. 29. Befd. Sewell v. Burdick (1884), 10 App. Cas. 74. 


2430. Indorsee without consideration.] — Coxe 
V. Harden, No. 2311, ante. 

2431. .] — Waring v. Cox, No. 2312, ante. 

2432. Agent.] — ^Morison v. Gray, No. 2313, 
ante. 

2438. .] — ^Burgob V. Nascimento, Mc- 

Keand, Claimant, No. 2368, ante. 

2434. Pledgee.] — Van Casteel v. Booker, No. 


] — In an action for wrongfully de- • 
priving pltfs. of goods, it appeared that the goods 
had been consi^ed to England from a colony. 
The bills of ladhog provided that the goods were 
to be delivered to the order of the consignor or his 
assigns. The consignor drew bills of exchange 
on the consignee against the consigimient, & sold 
the bills of exchange, with the bills of lading 
annexed, which he had indorsed in blank to a 
colonial bank, who sent them to a bank in London, 
with a hypothecation note empowering the London 
bank to sell the goods if the bills of exchange were 
not accepted or not paid at maturity. The goods 
arrived in Eng^nd, & were delivered to defts., 
who were a x^way co., tb be delivered to the 
order of the shipowners, ^e consignee paid the 
freight Sc other shipping charges Sc accepted the 
bills of exchange, but before the bills became due, 
he induced defts. wrongfully to deliver the goods 
to him without producing a delivery order from 


the i^powners. When the bills became due the 
consignee requested pltfs. to advance the money Sc 
t^e up the bills. They did so. Sc received the 
bills of exchange Sc the bills of lading from the 
London bank. Sc ultimately obtained delivery 
orders from the shipowners in exchange for the 
bills of lading. When they presented the delivery 
orders to defts. they found that the goods had 
been already given up to the consignee. Sc they 
thereupon commenced the present action : — 
Held: (1) pltfs. must be taken to be pledgees of 
the goods, Sc had therefore a property si:%icient 
to entitle them to maintain the action inde- 
pendentlv of the Bills of Lading Act, 1866 (c. Ill) ; 
(2) pltfs. right of action was not affected by the 
fact that at the date of the wrongful delivery they 
had not acquired their title to the goods. — ^Bristol 
Sc West op England Bank v. Midland Ry. Co., 
[1891] 2 Q. B. 663 ; 61 L. J. Q. B. 116 ; 66 L. T. 
234 ; 40 W. R. 148 ; 7 T. L. R. 627 ; 7 Asp. 
M. L. C. 69, C. A, 

Annotation : — As to (2) Distd. London Joint Stock Bank v, 

BriUfih AmBtordam Maritime Agency (1910), 104 L. T. 143. 

2436. .] — Brandt v. Liverpool, Brazil Sc 

River Plate Steam Navigation Co., Ltd., No. 
2267, ante. 

2437. Shipper to whom bUl re-indorsed.] — Short 
V. Simpson, No. 2439, post. 

2438. Indorsees suing as trustees for consignees.] 

— The Wilhelm Schmidt, No. 3199, post. 


iii. When Bight Mitst Accrue. 


2439. After indorsement.] — Goods were shipped 
for Bombay under a bill of lading making them 
deliverable “ to order or assigns.” The consignor 
indorsed the bill of lading in blank, & deposited 
it with a banker as security for an advance of 
money, &, on his repaying the sum advanced, 
the bill of lading was re-indorsed Sc delivered back 
to him : — Held : such re-indorsement of the bill 
of lading to him remitted the consimor to all his 
rights as against the shipowners un^r the original 
contract ; & consequently he was entitled to sue 
them for a breach, whether occurring before or 
after such re-indorsement. 

Qu. : whether one who takes a bill of lading by 
indorsement after a breach by a wrongful delivery 
of the goods to a stranger, can maintain an action 
by virtue of BiUs of Lading Act, 1865 (c. 111). — 
Short v. Simpson (1866), L. R. 1 C. P. 248 ; Har. 
& Ruth. 181 ; 36 L. J. C. P. 147 ; 13 L. T. 674 ; 
12 Jur. N. S. 258 ; 14 W. R. 307 ; 2 Mar. L. C. 307. 



2440. Before Indorsement.] --Short v. Simpson, 
No. 2439, ante. 

2441. .] — ^Bristol & West op England 

Bank v. Midland Ry. Co., No. 2435, ante. 


D. Transfer of Liabilities. 

(a) Jn General. 

See Bills of Lading Act, 1866 (c. Ill), ^ 

2442. Demurrage.] — If a consignee accept goods 
under a bill of laoing, at the bottom of which ^ & 
memorandum that the ship is to be cleared in 
sixteen days. Sc £8 per day, demurrage to be paid 
after that time, the master, uppn ddivery of the 
goods, may recover demurrage against the con- 


PART VIL 8E0T. 8, BUB-SEOT. 9.— 
D. (a). 

I. Transfer hy inOorsmenl ft delivery 


to bank — ft transfer from bank to oommon 
carrier .] — Where goods were shipped at 
Llveroool for Montreal, to be d^vered 
to deft, or his aesignees on payment of 


freight. Sc deft., before delivery of the 
goods to him, transferred the bill of 
ladiM by Indorsement Sc delivery to 
the Bank of Montreal, Sc the latter 
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signee.— J bsson v. Solly (1811), 4 Taunt. 52; 
128 B. R. 247. 

.•—IMitd. Evans v, Forster (1830). 1 B. & Ad. 
118. OoMd. e^fe V, Tobin (1832). 3 B. & Ad. 623 : 
Sndth V. SleyU^ (1865). 4 B. & B. 945. Distd. Chappel 
^ Oomfort (1861), 10 C. B. N. S. 802. Eefd. MoeUer t). 
Youn^866). 5 K. & B. 7 ; SeweU t. Burdick (1884). 10 

24^. — —.1 — If a bill of lading be assigned, the 
assimee is liable to pay not only the freight of the 
goods, but also demurrage, according to the terms 
of the bill of lading. — Stindt v. Roberts (1848), 6 
Dow. & L. 460 ; 2 Saund. & C. 212 ; 17 L. J. Q. B. 
160; 12 Jut. 618. 

Annotoiiojw /--Expld. Young v. Moeller (1855), 5 E. & B. 
755. Distd. Chappel v. Comfort (1861), 10 C. B. N. S. 
802 ; Cawthron v. Trlokett (1804), 15 C. B. N. S. 754. 
Apprvd. Brandt v. Liverpool. Brajsil & River Plate Steam 
Navtotlon Co.. (19241 1 K. B. 575. Retd. Allen v. Coltart 
(1883), 11 Q. B. D. 782 ; Sewell v, Burdick (1884). 10 
App. Cas. 74. 


2444. .] — Allen v, Coltart, No. 3542, 

post. I 

2446. Necessity for express stipulation.] — 

Oliver v. Muggbridgb, No. 2521, post. 

2446. Whether stipulation implied.] — 

Wegener v. Smith, No. 3843, post 

2447. Agreement of freighter to pay de- 

murrage — Bill of lading assigned before arrival of 
ship.] — The freighter of goods who has entered 
into a contract with the shipowner to pay demur- 
rage, the goods being deliverable by the bill of 
lading to him or his assignees on paying freight, 
is not relieved from his liability to pay demurrage, 
although the bill of lading has been assigned before 
the arrival of the ship, & the goods are parted with 
by the shipowner to the assignee without satis- 
faction of the shipowner’s lien. — H arrison v. 
Spaith (1854), 23 L. T. O. S. 155. 

2448. Whether liability divested by indorsement 
— Liability to prior holder.] — Merchants in London 
receive from a mere stranger residing abroad a bill 
of lading of certain goods in a letter requesting 
them to effect insurance. They declining to do 
bTuiness for the consignor, but acting bond fide 
with a view to his interest, indorse the bill of 
lading to a friend of his, who receives the goods, & 
afterwards sails with the proceeds in his hands ; — 
Held : the merchants by indorsing the bill of 
lading were liable to the consignor for the amount. 
— CORLETT p, Gordon (1813), 3 Camp. 472 ; 170 
E. R. 1460, N. P. 

2449. Liability for freight.] — The consignee 

named in a bill of lading being sued for freight, 
pleaded that he indorsed the bill before arrival of 
the ship in the words ** Deliver to W. & K. or 
order, looking to them for aU freight, dead freight, 
& demurrage, without recourse to us ; ” & that 
pltfs. accepted the indorsement, & in pursuance of 
it delivered the goods to W. & K., & not to deft. 
It was admitted that deft, would have been liable 
to W. & K. for any freight paid by them. There 
was a conflict of evidence as k) whether the indorse- 
ment was or was not on the bill when it was shown 
to the captain, but the captain swore he did not 
see it. The jud^ directed the jury that it was 
immaterial whether the indorsement was or was 
not on the bill unless the captain saw it, &> that the 
onue lay on deft, of proving that the captain saw 
& assented to it. The jury found a verdict for 
pltfs. ; & deft, obtained a rule for a new trial on 
the ground of misdirection, which was discharged ; 
— Held: deft, having been at the time of the 
afleged Indorsement liable for the freight, & admit- 
ting that' he still remained substantially liable, he 
was bound to prove an assent on the part of 


pltfs. discharging him from that liability, dc that 
assent would not be proved by showing that the 
indorsement was on the bill when it was presented 
to the captain, without proving that the captain 
in fact assented to it, — Lewis v. M*Eee (1868), 
L. R. 4 Bxch. 58 ; 38 L. J. Ex. 62 ; 19 L. T. 622 ; 
17 W. R. 325 ; 3 Mar. L. C. 174, Ex. Ch. 
Annotations : — Fowler r. Enoop (1878), 47 L. J. Q. B. 
473 : Armour v. Leopold Walford (London), [19211 3 
K. B. 473. Kentd. Parker v. S. B. Ry., Oat^ll v. The 
Same (1877), 2 C. P. D. 416 ; Watkins v. Rymill (1883), 10 
Q. B. D. 178. 

2450. Lien — For freight.] — By a charterparty the 
cargo was made deliverable ** on being paid freight 
as follows : The ship to have a lien on cargo for 
freight ; £3 10s. per ton of 60 cubic feet to be 
paid to captain or his agents on right & true 
delivery at port of discharge.” The charterer 
shipped a portion of the cargo under a bill of 
lading which stated freight to be payable as per 
charterparty : — Held : the rate of freight only, & 
not the terms as to the lien mentioned in the 
charterparty, was incorporated in the bill of lad^, 
&, therefore, the shipowner had no lien as against 
a bond fide indorsee for value of such bill of lading 
for the whole chartered freight, but only for the 
freight due on the goods mentioned in the bill of 
lading. — Fry v. Chartered Mercantile Bank 
OF India (1866), L. R. 1 0. P. 689 ; Har. & Ruth. 
858 ; 35 L. J. C. P. 306 ; 14 L. T. 709 ; 14 W. R. 
920 ; 2 Mar. L. C. 346. 

Annokdions : — Consd. Gray t>. Carr (1871), L. R. 6 Q. B. 
522 ; Porteus v. Watney (1878), 3 Q. B. D. 534 ; Gardner 
V. Trechmann (1884), 15 Q. B. D. 154 ; Manchester Trust 
V. Furness, [1895] 2 Q. B. 539. EzM. Turner v. Haji 
Ooolam Mahomed Azam, [1904] A. C. 826. Be!d. Diede- 
richsen v. Farquharson, [1898] 1 Q. B. 150 ; The North- 
umbria (1906), 95 L. T. 618 ; Hogarth Shipping Co. tj. 
Blyth Greene, Jourdain, [1917] 2 K. B. 534 ; United 
States Shipping Board v. Durrell, [1923] 2 K. B. 739. 

2451. For demurrage.] — G ray v. Carr, No. 

1958, ante. 

2452. For detention.] — Gray v. Carr, No. 

1958, ante. 

2453. Storage changes.] — co. imported 

into England frozen meat purchased by them in 
Australia. For the purpose of flnancing the co. 
in the business pltfs. paid the price owing by the 
co. to the persons from whom the co. had bought 
the meat, & reimbursed themselves out of the 
proceeds of bills of exchange discounted by a 
bank, which bills had been drawn to the bank’s 
order by pltfs. & accepted by the co. The bills of 
lading for the meat were deposited with the bank 
as security that the bills of exchange would be 
met. On the arrival of the meat in England the 
co. with the assent of the bank placed the meat in 
defts.’ cold store t/O be delivered by defts. to the 
bank’s order or against bills of lading. Defts.’ 
terms of storage, which were the terms usual in the 
trade, provided that defts. should have a general 

I lien on the meat for all charges accruing against 
j the storer or for any other money due from the 
owners of the goods. The co, having failed to 
meet their acceptances pltfs. paid the bank & 
received the bills of lading from the bank A; 
demanded delivery of the meat from defts. Defts. 
claimed to exercise a lien on the meat for charges 
due to them from the co. for the storage of other 
goods ; — Held : the meat having been placed in 
defts.* store with the assent of the banV on the 
t-erms of defts. having a general lien, defts. were 
entitled to enforce the general lien against pltfs., 
who had succeeded to the rights of the bank, as 
regards the meat. — ^Jowrrr & Sons v. Union 
Cold Storage Co., 11913] 3 K. B. 1 ; 82 L, J. 


Indorsed the bill of lading to H., a notwithstanding that H., as such 1 e. Kerr (1878), 18 

common carrier : — Held: d^hwas not common carrier, carried the goods in L. C. J. 169. — GAN. 
liable for the payment of the freight question from Montreal to Toronto for ' 
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8eet> 3 . — Bills of lading : Svb-secL 9, D. (a) (5) ; 

svb-secls, 10 11, B. <£? C. (a).] 

K. B. 890 ; 108 L. T. 724 ; 29 T. L. B. 477 ; 57 
Sol. Jo. 560 ; 18 Com. Cas. 185. 

Annotations: — Refd. Cassils & Sassoon v. Holden Wood 

Bleachliiff Co. (1914), 84 L. J. K. B. 834 ; Penninffton v, 

ReUanceMotor Works, [1923J 1 K. B. 127. 

2454. Necessity for express stipulation.] — 

Gray v. Carr, No. 1968, ante. 

2466. .] — ^McLean & Hope v. Flem- 

ing, No. 2949, post. 

2456. Duty to take delivery — Implied term — 
Where no express stipulation.] — (1) Where there is 
no express stipulation in a bill of lading it is an 
impli^ term of the contract contained in it that 
the consignee named in the bill of lading, or his 
assigns, i^l take delivery of the goods within a 
reasonable time, & the person to whom the pro- 
perty in the ^ods has passed by reason of such 
consignment is, by Bills of Lading Act, 1855 
(c. ,111), s. 1, subject to the liability so to take 
them. 

(2) Where the charterers & the shippers are the 
same persons, such contract will still be implied 
in the bill of lading, notwithstanding the existence 
of an express stipulation in the charterparty 
between the charterers & the shipowner in refer- 
ence to the same matter. — Fowler v. Knoop 
(1878), 4 Q. B. D. 299 ; 48 L. J. Q. B. 333 ; 40 

L. T. 180 ; 27 W. R. 290 ; 4 Asp. M. L. C. 68, C. A. 

Freight.] — Se^ Sect. 11, post. 

(b) To Whom Liabilities Trans f rred. 

See Bills of Lading Act, 1855 (c. 111). 

2457. Consignee.] — Jesson v. Solly, No. 2442, 
ante. 

2458- Holder by way of security.] — Allen v. 
COLTART, No. 3542, post. 

2459. Indorsee.] — The Freedom, No. 2600, post. 

2460. .] — Seweu. V. Burdick, No. 2186, 

ante. 


Sub-sect. 10. — ^Negotiability. 

2461. Whether negotiable.] — Lickdarrow v. 
Mason, No. 2295, ante. 

2462. .] — ^A bill of lading is not negotiable 

like a bill of exchange, so as to enable the indorsee 
to maintain an action upon it in his own name ; 
the effect of the indorsement being only to transfer 
the right of property in the goods, but not the 
contract itself. — Thompson v. Dominy (1845), 14 

M. & W. 403 ; 14 L. J. Ex. 320 ; 5 L. T. O. S. 
268. 

Annok^ions : — Consd. Tindall v. Taylor (1854), 4 E. & B. 
219. Reid. Grant v. Norway (1851), 10 C. B. 605 ; Crouch 
V. Credit Fonder of Engrland (1873). L. R. 8 Q. B. 374 ; 
SeweU V. Burdick (1884), 10 App. Cas. 74. Mentd. 
Bechuanaland Exploration Co. v. London Trading Bank, 
[1898] 2 Q. B. 658. 

2463. Whether negotiable instrument.] — Green 
V. Dirom (1848), 3 L. T. 448. 

2464. .] — Gurney v. Behrend, No. 2297, 

ante, 

2465. .] — ^A bill of lading for the delivery 


of goods to order & assigns, is a negotiable instru- 
ment, which by indorsement & delivery passes the 
property in the goods to the indorsee, subject only 
to the right of the unpaid vendor to stop them in 
transitu. 

The indorsee may deprive the vendor of this 
right by indorsing the bill of lading for valuable 
consideration, although the goods are not paid for ; 
even if bills have been given which are certain to 
be dishonoured, provided the indorsee for value 
has acted bond fide & without notice. 

A fim\, M. & D., in France, sold, through their 
agent in England, to S. & T. a lot of linseed cake, 
payable by bill at three months’ date & shipped the 
same. A bill of lading, signed by the master & 
indorsed by M. & D., was delivered to S. & T. in 
exchange for their acceptance at three months’ 
date. Afterwards the bill of lading was redelivered 
to M. & D.’s agent to hold as security against the 
acceptance. T., a member of the firm of S. & T., 
subsequently obtained the bill of lading from M. & 
D.’s agent, by fraudulent misrepresentation, & 
indorsed & delivered it to P. & co. for value with- 
out notice of the fraud. Before the goods arrived 
in England, S. & T. became insolvent : — Held : 
the film of 18. & T. acquired no new title to the 
goods by the fraud of T., as it merely invested 
them with the temporary power of transferring 
their property in the goods ; &, the right of M. & 

D. , the vendors, to stop in transitu was gone, as the 
transfer to P. & co. was bond fide^ &> for a valuable 
consideration, in ignorance of T.’s fraud. — Pease 
V. Gloahec, The Marie Joseph (1866), L. R. 1 
P. 0. 219 ; 3 Moo. P. C. C. N. S. 556 ; Brown. & 
Lush. 440 ; 35 L. J. P. C. 66 ; 15 L. T. 6 ; 12 Jur. 

N. S. 677 ; 15 W. B. 201 ; 2 Mar. L. C. 394 ; 16 

E. R. 210, P. C. 

Annotations : — ^Apld. The Argentina (1867), L. R. 1 A. & E. 

370. Mentd. fie Overend, Giu*ney, Ex p. Oakes & Peek 

(1867), L. R. 3 Eq. 576 ; Cundy v. Lindsay (1878), 26 

VV. R. 406. 

2466. Omission of “ or order or assigns.”] — 

Henderson & Co. v. Comptoir d’Escompte de 
Paris, No. 2400, ante. 

2467. Liability of assignee to equities affecting 
assignor — What amounts to notice — Of prior agree- 
ment — Omission of *‘or order or assigns.”] — 

Henderson & Co. v. Comit'oir d’Escomptb de 
Paris, No. 2400, ante. 

2468. Letter from assignor in- 

forming assignee of bankruptcy of shipper.] — 

The Emilien Marie, No. 2294, ante. 

2469. Whether assignee may take better right 
than assignor.] — The Emilien Marie, No. 2294, 
ante. 


Sub-sect. 11. — Where Ship Chartered. 

A. In General. 

See Carriage of Goods by Sea Act, 1924 (c. 22), 
Article 5. 

2470. Liability as between shipowner & char- 
terer — Dependent on facts of particular case.] — 

Where a ship has been hired on a time charter not 
amounting to a demise & goods have been placed 


PART VII. SECT. 8, SUB-SECT. 10. 

g. Notice of outstanding interest 
by' absence of indorsenient.'l^The ab- 
sence of the indorsement on bills of 
lading by the consignee therein named 
is notice of an outstandings interest in 
the goods represented by the bUls, 8c 
places persons proposing to make 
advances upon the Becunty of those 
bills upon inqniry in respect to the 
circumstances affecting them. On 
failure to take proi>er measures in 


order to ascertain these facts & obtain 
a clear title to the bills & goods, any 
pledge thereof must be assimiod to 
navo been made subject to all rights of 
such consignee. — Gobseun v. Ontario 
Bank (1905), 36 S. C. R. 406.— CAN. 

h. Whether holder of bUl can give 
valid discharge .] — Mere possession of a 
bill of lading in the hands of a person 
who has Intervened between the 
original shipper & the consignee 8c is 
in no way Identified with the transac- 


tion except by possession of the docu- 
ment, does not rive him any authority 
to give a valid disohargo of tho money 
payable by tho consl^oo. — Stewart 
V. Richardson Sons 8c Co., Ltd., 
[1920] 3 W. W. R. 134 ; 53 D. L. R. 
625 ; 30 Man. L. R. 481.— CAN. 

PART VII. SECT. 3, SUB-SECT. 11.— A. 

k. Operaiion of biU as receipt for 
caroo. }— Where goods are shipped by 
the charterer himself 8c the bill of 
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on board the ship for carriage upon the terms of a 
bill of lading, the question whether the contract 
made by the bill of lading with the owner of the 
goods is a contract of the shipowner or of the 
charterer must in every case be decided upon the 
facts & documents of the particular case. — ^W ilston 
S.S. Co., Ltd. v. Weib (Andrew) & Co. (1925), 
31 Com. Cas. 111. 

2471. Shipper having no notice of charter- 

party.] — The Fiolia Maggiore, No. 2990, post 

2472. Express contract with charterer.] — 

Wagstafp V. Anderson, No. 3452, post. 

2473. Company owning line of steamers — 

“ Extra ship ” — Estoppel.] — A co. owned a line of 
steamers called the “ Monarch Line,’* running 
between New York & London. A. was in the 
habit of shijiping goods on steamers running on 
this line. A. shipped goods in a steamer at New 
York, received a bill of lading made out in the 
ordinary fonn given by the co. for goods shipped 
on theiV steamers, save that it had the words 
“ extra steamer ” added after the words “ Monarch 
Line of steamships.” At I^ondon an overside 
release for the goods was signed A given by the 
co.’s agents to A., &. the freights received by them 
from A. In an action by A. against the co. for 
non-delivery of the goods : — Held : the co. were 
estojiped from saying that the contract of ship- 
ment was not made mth them. — IlEUMiVN v. 
ItoYAL Exchange SiiirpiNG (Jo. it I*A'n\jN, 
June. & Co. (1884), Cab. El. 413. 

2474. Negligence.] — Tiuc St. (^loud, No. 

2190, post 

2475. .] — OiuiLOFF V. Buiscall, The 

llELENf:, No. 2989, post. 

2476. .] — Sandeman r. Scuitu, No. 

2038, itiilc. 

2477. .] — Hayn V. CULTAFORD, No. 

2099, 7v>si. 

2478. Effect of charterer taking bill of 

lading — On charterparty contract — Position of 
holder of bill not in charterer distinguished.] — The 

distinction between the position of a charterer 
who sliips it takes a bill of lading <t an ordinary 
liolder of a bill of lading is that in the former case 
the underlying contract of the chaiterparty re- 
mains until it is cancelled, it taking a bill of lading 
does not cancel it in whole or in part, unless it 
can be inferred from the inconsistency of the 
terms of the two docairnents that it w'as intended 
to do so ; w liile, in the case of a holder of a bill of 
lading who is not the charterer, there is no pre- 
sumption that he contracts in any terms but 
those of the bill of lading, A, if the bill of lading 
purports to import the charterparty, the pre- 
sumption is that it incorporates only those clauses 
which relate to the conditions to be performed by 
the receiver of the goods.™ T emperj.ey Steam 
Shipping Co. v. Smyth &; Co., [19051 2 Tv. B. 
791 ; 74 L. J. K. B. 870 ; 93 I.. T. 471 ; 54 W. R. 
150; 21 T. L. R. 739; 10 Asp. M. J.. C. 123; 
10 (Jom. Cas. 301, C. A. 

Annotation : — Refd. The Portsmouth, [1911] P. Cvt. 

2479. Reference to charterparty in biU of lading 
— Constructive notice to holders of bills — Of con- 
tents of charterparty.] — A charteiimrty contained 
a proviso that the captain & crew% although ap- 
jiointcd & paid by the owners, shoidd be the 
servants of the charterers, & that in signing bills 
of lading the captain should only do so as the 
agent of the charterers, & that the charterers w ould 
indemnify the owners against all liabilities arising 


from the captain signing the bills of lading. The 
captain signed bills of lading in the ordinary 
form for goods to be delivered to the holders of 
the bills of lading, they paying freight & other 
conditions as per charterparty. The goods were 
misdelivered, & an action was brought by the 
holders of the bills of lading against the shipowners 
for the loss : — Held : (1) the special clause in the 
charterparty was binding only between the owners 
& the charterers, & did not affect the liability of 
the owners to the holders of the bills of lading, 
who were entitled to consider the captain as the 
agent of the owners ; (2) the reference to the 

charterparty in the bills of lading did not give the 
holders constructive notice of the contents of the 
charterparty, the equitable doctrine of construc- 
tive notice of contents of documents not being 
applicable to mercantihi transactions. — Man- 
chester Trust v. Furness, [1895] 2 Q. B. 539 ; 
73 L. T. 110 ; 44 W. R. 178 ; 8 Asp. M. L. C. 57 ; 

1 (Jom. Oas. 39 ; 14 R. 739 ; suh nom. Man- 
chester Trust, Ltd. v. Turner, Withy & Co., 
Ltd., 64 L. J. Q. B. 766 ; 11 T. L. R. 530, C. A. 
Annotations: — As to (1) Refd. Howclcn r. Nutfield S.S. Co. 

(1898), 14 T. L. 11. 172 ; The Northimibria (190(5), 95 

Jj. T. 618 ; Associated Portland C'oincnt Manufacturers 

(1910), Ltd. V. Ashton, [1915] 2 K. H. 1. As to (2) Consd. 

Diederichsen r. Farquharson, [1898] 1 (^. B. 150 ; Hoprarth 

Shipplnj? Co. V. Blyth, (Jlrecnc, Jourdain, [1917] 2 K. B. 

534. Apld. Greer r. Downs Supply Co., [1927] 2 K. B. 28. 

Refd. East Yorkshire S.S. Co. v. Hancock (1900), 5 Com. 

Cati. 2(16 ; Moiyncux r. Ha^H^ey, [19031 2 K. B. 487 ; 

The Draupner, [1909] P. 219 ; Lloyds Bank v. Swiss 

Bankvercin, Union of London & Smiths Bank v. Swiss 

Bankverein (1913), 108 L. T. 143. Generally, Refd. 

Kodcriakt. Superior v. Dewar & Webb (1909), 101 L. T. 

371. 

B. Charterparhj amounting to a Demise. 

2480. Liability of charterer.] — Colvin v. New- 
berry, No. 2036, ante. 

2481. .] — Samuel, Samuel A Co. v. West 

Hartlepool Steam Navigation (Jo., No. 4629, 

post. 

What amounts to charterparty by demise.] — 

SfMjt. 2, sub-sect. 21, ante. 

Authority of master.] — Sec Nos. 2498, 2199, post. 

C. Authority of Master. 

(a) In General. 

2482. Authority to sign bills.] — Gab.vrron r. 
Kheeft, Krekft V. Tiiomi^son, No. 3572, post. 

2483. Refusal to sign — Sum payable on re- 

fusal — Whether penalty or liquidated damages.] — 

It W’as stipulated by a charterparty made betw’eeri 
jdtfs. A defts. tliat the master of the ship should 
sign bills of lading as presented, or pay «i named 
]>enalty. He refused to do so, A sailed from the 
port of loading without having signed any bills 
of lading. He proceeded to the port of discharge, 
delivered a portion of the cargo to tlie consignees, 
hut. ceased doing so A warehoused the remainder, 
as they, acting under instmetions from the char- 
terers,* claimed to deduct from the freight an 
amount equal to the penalty named in the charter- 
])arty. In an action by the charterers against the 
shiijowners for conversion A for penalties : — Held : 
(1) pltfs. could recover nominal damages for the 
breach of contract in not signing bills of lading 
as jiresented ; (2) there had been no conversion 
by defts. of tlie cargo, as they had carried it for 
pltfs., had intended to deliver the whole of it to 
tlie consignees of the pltfs., & hatl been prevented 
by the acts of pltfs. from completing the delivery. 
—Junes v. IIuugii (1879), 5 Ex. D. 115 ; 49 L. J. 


party alouc. — O yler r. Merwam, 
[1923] 1 D. L. 11. 602 ; 56 N. S. 11. 61.™ 

CAN. 


ladiuGT iH taken by him in his own name, 
the bill of lading, in the absence of 
anything to shown contrary Intention, 

J. — VOL. XLI. 


Is ail neknow’ledgment only of the 
i-ecelpt of the goods & the contract of 
caiTiage is to bo found in the chai-tcr- 


D D 



402 


Shipping and Navigation. 


Beet- 3 . — Bills of lading: Sub-secl- 11, C. (o) & (6)» 

&D.] 

Q. B. 211 ; 42 L. T. 108 j 4 Asp. M. L. C. 248, 


0. A. 

AnnoMions : — Ab to (1) FoUd. The Princess (1894), /O L. 
888. Ezidd. liayner v. Rederlakt. Condor, 2 

2 . B. 289. As to (2) Reid. Armstrong v. Allan (1892), 67 
. T. 417. 


2484, .] — charterparty 

entered into between pltfs. & defts. contained a 
clause in the following? terms : “ Captain to sign 
bills of lading (at pltfs.* office) without respon- 
sibility as to weight, & as presented to him, with- 
out prejudice to the tenor of this chartei party, 
within twenty-four hours after the cargo is on 
board, or pay 4d. per register ton per day (the first 
day’s payment being due on the expiration of the 
said twenty -four hours) for each day’s delay.” 
The captain refused to sign for seventeen days, 
but the owners offered to sign on his behalf within 
twenty-four hours. In an action by the charterers 
against the owners : — Held: (1) the signature of 
the owners was not sufficient to satisfy the pro- 
\ision in the cliarterparty ; (2) the clause was 

one for a penalty, & not for liquidated damages. 
— The Princess (1894), 70 L. T. 388 ; 7 Asp. 
M. L. C. 432 ; 0 R. 723. 

Annotation: — Refd. liayner r. S.S. Ornen (1805), 61 L. J. 

Q. B. 540. 


2485. ,] — llAYNEll V, 

Rederiakt. Condor, No. 3912, poifi , 

2486. Whether amounting to conver- 

sion of cargo.] — Jones v, IJocgh, Nc 2483, ante . 

2487. Signature by Ovvners.] — The 

Princess, No. 2484, anie . 

2488. Bills manifestly inconsistent with 

charterparty.] — Kruger & Co., Ltd. v, Moed 
Tryvan Ship Co., Ltd., No. 2503, post , 

.] — SeCf gcitcrailyj Sect. 3, sub-sect. 4, ante , 

2489. Form of bill in charterparty — ^As to order 
& condition of goods — Master not bound to make 
untrue statement.] — Compania Naviera Vascon- 
ZADA V , Churchill & 8im, Coivipania Naviera 
Vasconzada r. Burton & Oo., No. 2254, ante . 

Authority to vary stipulations in charterparty — 
Stipulations as to freight.] — See Part VIII., Sect. 2, 
' post . 


{h) For Whom Master Agent, 

2490. Shipowner — Charterparty not amounting 
to demise.] — (1) Whenever, through the neglect 
or misconduct of those on board the vessel, goods 
shipped have received damage, primd facie the 
shipowner is responsible. 

(2) In the absence of notice to the contrary, 
& when the charterparty does not amount to a 
demise of the ship, a shipper of goods is justified 
in supposing that the master is the agent of the 
shipowner alone, for the purpose of agreement 
as to the carriage of goods. 

A shipowner who chart-ers his vessel to another, 
but not so as to give up possession, is liable for 
a breach of the contract contained in a bill of 
lading, signed by the master, such as injury to 
the goods by improper stowage, if it is not proved 
that at the time of shipment the shipper had notice 
of the charter. 

(3) In case of injury to goods by improper 
stowage, loss upon a contract of resale entered into 
before delivery, & of which deft, had no notice 
at the time of making the original contract, is 
not to be allowed. — T he St. Cloud (1863), Brown. 
& Lush. 4 ; 1 New Rep. 244 ; 8 L. T. 64 ; 1 Mar. 
L. C. 307 ; 167 E. R. 269. 

Annotations : — As to (2) FoUd. Sandcraan w. Scurr (1866). 

L. K. 2 Q. B. 86. Conid. Baumvoll Manufactur von 

8cbeibler v, Fumees. 11891] 2 Q. B. 310. Reid. The 
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I,. CulUfbrd (1879), 27 W. B. 641 • 

tw von Carl ^elbier v, Furnesi 

(kneraUy!^. The Kila A. 

32 ; The Norway (1864), Brown, dfc Lush. 226'^Ti^ Ennl* 

(1868), L. K. 2 A. & E. ^73 : Tie Nopoto (iseJ L. 

A. & E, 375 ; Simpson v. Blues (IS721 L. li, 7 d lX 290 • 

Awma /PilKm Ev). Oaudofc O. Brown. The llnwannu 
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2491. .]— Sandeman v, Scurr, No. 

2038, ante. 

2492. .]— The JoiSEPir (1888), 4 

T. L. R. 693, D. C. 

2493 . As well as of charterer.]— (1) The 

master signed bills of lading to deliver at Uam- 
burg, ‘‘ dangers of the seas only excepted ” : — 
Held : though the charterpai*t y contained other 
exceptions, the master was the agent of the owner, 
as well as the chaHerer, &, therefore, the terms of 
the bill of lading were binding. 

(2) The ship arrived at Falmouth on Aug. 23, 
during the war between France & (Germany. 
Hamburg was blockaded till Sept. IS. The con- 
signees offered to take their cargo at Falmouth 
pay full freight, but were refuKsed. The suit w'as 
commenced on Nov. 1 : — Held : the master was 
bound to have delivered the cargo at Hambuig or 
at Falmouth. —The Patria (1871), L. R. 3 A. & E. 
436 ; 41 L. J. Adm. 23 ; 24 L. T. 819 ; 1 Asp. 
M. L. C. 71. 


Annoiaiion.it : — As to (1) Reid. Baumvoll Manufactur von 
C. Scheildep v. Gilchrest & Furness (1891). CO L. J. Q. B. 
60.5. Generally, Refd. The San Roman (1872), L. R. 3 
A. & E. 683 ; Giovanni Dapueto v. Wyllie, The I’icvc 
Supcrlore (1874), L. Jl. 5 P. C. 482. 


2494 . Ship sub-chartered.] — The Emilien 

Marie, No. 2294, ante, 

2495. .] — Under a time chaiier with 

Ijower to sub-let the shii)owners retained legal i)os- 
session of the ship through the cai)tain ai)pointed 
& paid by themselves, wlio was to bt^ the agent in 
several respects for the charterers, & in particular 
to sign bills of lading at any rates of freight that 
they might direct ” without prejudice to this 
charter,” & they also were entitled to a lien upon 
all cargoes for freight or charter money duo under 
the charter : — Held : (1) bills of lading granted by 
the captain to resp., a sub-chartcriir from the 
charterers with notice of the time charier, were not 
mere receipts for goods, but contracts which bound 
the shipowners, A resp., having paid liis bill of 
lading freight, was entitled to his goods fr*ee of lien 
for the time charterer’s dues ; (2) the .words 

” without prejudice lo this cliarter ” ine^an that 
the time charter remains unaltered as between the 
owners & the charterers, notwitlistandiiig the bills 
of lading, they do not limit the power of the 
captain fi) issue bills of lading at different rates of 
freight, or entitle the shipowners to a lien on the 
goods comprised tlierein for freight payable under 
the time charter. — Turner v, Haji Uoolam 
Mahomed Azam, [1904] A. 0. 826 ; 74 L. J. P. 
17; 91 L. T. 210; 20 T. L. K. 599; 9 Asp. 
M. L. C. 688, P. 0. 

2496. .] — (1) Wlien a sliip is chartered, 

the charterparty being in the ordinary form & not 
amounting to a demise of the ship, & subsequently 
the ship is sub-chartered for a single voyage & bills 
of lading are signed by the captain in respect of 
cargo carried on that voyage, the contract con- 
tained in the bills of lading is a contract with the 
owner of the ship. The owner, or the captain as 
his agent, is entitled to collect the bills of lading 
freight, & to deduct from it any charterparty hire 
then owing, accounting for the balance, if any, to 
the sub-charterers. The rights of the parties arc 
the same if the freight is collected by the ship’s 
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agent, appointed bv the sub-charterers, he being 
for this purpose either the agent of the owner or 
the agent of all parties. 

(2) A shipowner is not entitled to exercise a lien 
on toight m the hands of the ship’s agent for 
charterparty hire not due but accruing due at the 
time the lien purported to have been exercised. 

(3) Where a charterparty provides that hire is 
to be paid half-monthJy in advance, &> that in 
default of payment the owner may withdraw the 
sliip from th© service of the charterer without 
prejudice to any claim the owner may otherwise 
have against the charterer, if the owner withdraws 
the ship in the middle of a half-month, he is only 
entitled to be paid hire in respect of that portion 
of the half-month during wluch the ship was in the 
service of the charterer. — W ehner v. Dene Steam 
Shipping Co.. [1905] 2 K. B. 92 ; 74 L. J. KB 
550 ; 21 T. L. B. 339 ; 10 Com. Cas. 139. 
AnrwMwns :—A8 U> (1) Con»d. Llniorick 8.S. Co. v. Coker 

(1916), ,13 r. L. H. 103 : Wiluton S.S. Co. v. Weir 

(1925), 31 Com. Cas. Ill ; Molthes Rederl Akt. v. Eller- 

moji’s Wilson Line, [1927] 1 K. B. 710. Rcld. The 

Okchampton, [1913] P. 173. As to (2) Reid. Green v. All 

Motors, [1917] 1 K. B. 625. As to (3) Reid. Italian State 

Jlys. V. Mavrogordatos, [1919] 2 K. B. 305. 

2497. Master not entitled to sue charterer.] 

— ^By a charterparty, containing the usual excep- 
tions, freight was made payable on the unloading 
& right delivery of the cargo, which was to be pro- 
provided by the charterers ; the master was to 
sign bills of lading at the port of loading, & upon 
the completion of the loading the charterers’ 
liability under the charterparty was to cease. The 
charterers having placed the cargo on board at the 
port of loading, bills of lading were signed by the 
master, whereby the cargo was made deliverable 
to the shippers or their assigns at the port of dis- 
charge, “ they paying freight for the same as per 
charterparty.” In an action by the master against 
the charterers for freight : — Held : the master, in 
signing the bills of lading, had done so merely as 
agent for the shipowner, & was therefore not 
entitled to maintain the action. — Repetto v. 
Millar’s Karri & Jarrah Forests, Ltd., [1901] 
2 K. B. 306 ; 70 L. J. K. B. 601 ; 84 L. T. 830 ; 
49 W. R. 520 ; 17 T. L. R. 421 ; 9 Asp. M. L. C. 
215 ; 6 Com. Cas. 129. 

.] — See, generally, Sub-sect. 4, B., atiie, 

2498. Charterer — Charterparty amounting to de- 
mise.] — J ames v, Jones (1799), 3 Esp, 27; 170 
E. R. 626, N. P. 

AniuMions : — Refd. Hutton v. Bragg (1816), 7 Taunt. 14 : 

Sandomau v. Scurr (1866), L. 11. 2 Q. B. 86. 

2499. ,] — Baumwoll Manufactur 

VON Carl Schkibler v. Furness, No. 2042, ante, 

2500. As well as of shipowner.] — T he 

Patria, No. 2493, ante. 

2501. Agency for shipowner excluded by 

charterparty — Right of transferee of bill of lading 
to sue shipowner.] — M anchester Trust v, Fur- 
ness, No. 2479, ante, 

2502. Master signing “ as agent 

for time charterers.”] — H arrison v, Hudders- 
field S.S. Co., Ltd. (1903), 19 T. L. R. 386. 

D, Inconsistemy between Bill of Lading a7id Charter- 
party, 

2503. Duty of charterer to prepare bill con- 
sistent with charterparty.] — (1) A chaitei^party 
contained a clause exempting the shipowner from 
liability for stranding & other accidents of naviga- 
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tion, even when occasioned by the neelieenc. nf 
to sign clean bills of lading 
^ SL** charter. In mistake, I 
bond fide, the master signed bills of lading nre- 
wnted by the charterers which did not giveVe 
s^pownOT the exemption given by the charter- 
th® negligent navigation of the 
i^ter there was a total loss of the cargo, & the 
lading recovered damages 
against the shipowner:— Held; since the contr^t 
between the shipowner & the charterers was that 
the shipowner was not to be liable for the master’s 
negligence, the charterers were bound to indemnify 
the shipowner against the claims of the holders of 
the bills of lading. 

(2) It is the charterer’s duty both to prepare & 
to present for signature the bill of lading, but then 
lie must present such a bill of lading to the master 
as is not inconsistent with & not to the prejudice 
of the charteiTiarty (Lord Halsbury). 

(3) When it is said that the master must sign 
any bill of lading submitted to him, I cannot agree. 
If the bill of lading tendered is manifestly incon- 
sistent with the charterparty, I think it would bo 
his duty to refuse (Lord Halsbury). — KrI^ger 
& Co., Ltd. v. Moel Tbyvan Ship Co., Ltd., 
[1907] A. C. 272 ; 70 L. J. K. B. 985 ; 97 L. T. 
143 ; 23 T. L. R. 077 ; 10 Asp. M. L. C. 405 ; 13 
Com. Cas. 1 ; sub nom, Moel Tryvan Ship Co., 
Ltd. V, Kruger & Co., Ltd., 51 Sol. Jo. 023, II. L. ; 
affg, S. C. sub nom. Moel Tryvan Ship Co. v, 
Kruger & Co., [1907] 1 K. B. 809, C. A. 
Annotations : — As to (1) Consd. Groves v, Webb & Kenward 

(1916), 114 L. T. 1082. Refd. The Devonshire & St. 

Winifred, [1913] P. 13 ; Guaranty Tnirtt Co. of New 

York V. Hannay, [1918] 2 K. B. 623 ; Pyinan S.S. Co. v. 

Admiralty Lords Corims. (1918), 119 L. T. 735. As to (2) 

Consd. Nolisoment (Owners) r. Bunge & Born, 11917] 1 

K. B. 100. Generally, Meutd. lie Auchmuty (1908), 99 

L. T. 462. 

2504. Effect as between shipper & shipowner.] — 
Sewell v. Burdick, No. 2180, ante, 

2505. Effect as between charterer & shipowner — 
Exception in bill of lading — No exception in charter- 
party.] — Rodocanachi v. Milburn, No. 3810, 
post, 

2506. .] — 'WTiere an agi’eoment 

in special terms & for a special purpose has been 
entered into between a shipper of goods & ship- 
owner, such special terms cannot be raodilied by 
reading into ilieni the general woi’tls of a bill of 
lading under which llie goods have been shipped. 

By an agreement of the natui'e of a charterparty 
it was provided that shipowners siiould fix, in a 
suitable place on board their ship, proper refrigerat- 
ing machinery &; insulated chambeis, & should, 
during the voyage, keep the chambeis below a 
certain fixed temperature, any accident to the 
machinery or cause beyond the owner’s control 
not preventing ; & it was fuiiher provided that 
the performance of the agi’eement was to be sub- 
ject to the exceptions mentioned in the bill of 
lading, & the agreement was to be read as if such 
clauses & conditions were repeated therein, & all 
cargo was to be ” received & carried subject to 
the terms & conditions in the said bill of lading 
except as altered by these prestmts.” By the terms 
of the biU of lading any loss or damage was 
excepted which might result from “ the conse- 
quence of any damage, breakdown, or injury to, 
or defect in hull, tackle, boilers, or machinery, or 
their appurtenances, refrigerating engines or 


PART VII. SECT. 3, SUB-SECT. 11.— D. 

2504 i. Effect as beiween shipper d: 
shipomier.] — The Maroa v. Sbarlb 
(1903^^20 S. C. 486 ; 13 C. T. R. 713. 


1. EffeH as between charterer dJ 
shipovnier— Admissibililv of parol evi- 
dence — To show variation of terms of 
bill from charterparty .] — Davtpson r. 
BiasET & Son U878), 5 11. (Ot. of Sens.) 
706; 16 Sc. L. II. 397.-H5COT. 


m. Ejferi as between shipper d? 
charterer — Onus of proof of notice to 
shipper of terms of charterparty.}— 
Colonial Union Co., Ltd. v. CJommon 
(1800), 8 N. Z. L. R. 528.— N.Z. 
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Sect 3. — Bills of lading: Sub-scct 11, D. J&. (a), 
(b) & (c), i., it., at cfc ti;.] 

chambei's, or any part thereof, however such 
damage, etc., might have been caused, & notwith- 
standing that the same might have existed at, or 
at any time before, the loading or sailing of the 
vessel, or by unsca worthiness of the ship at the 
beginning or any peiiod of the voyage, provided 
all reasonable means had been taken to provide 
against such unseawoiihiness.” The refrigerating 
engines proved to be unfit & insufficient, & the 
insulated chambers were not kept at the agieed 
temperature, whereby the cargo was damaged : — 
Held : the exceptions in the bill of lading were 
not incorporated with the agieement so as to 
lessen or qualify the obligation of the owners to 
provide proper machinery, & to keep the chambers 
at the agreed temperature, & they were liable for 
the loss so caused. — Houston & Co. v. Sansinena 
& Co. (1893), 68 L. T. 507 ; 7 Asp. M. L. C. 311 ; 
1 B. 203, H. L. ; affg, S. C. sub nom, Sansinena & 
Co. V, Houston (K. P.) & Co. (1892), 66 L. T. 
246, C. A. 

2507. .] — A clause in a charter- 

party provided : “ The captain to sign bills at any 
rate of freight without prejudice to this chaiier- 
party, but not below charteiparty rate.’* The 
chaiterparty also contained an exceptions clause 
wliich did not protect the sliipovTiers \mder the 
circumstances. A caigo of dates was shipped by a 
third paity for delivciy^ in London imder a bill of 
lading which contained an excentions clause 
which it was admitted protected ti^e shipowners 
from liability if the contract of caniage was 
governed by the bill of lading. Subsequently to 
the sliipping of the dates the chai’terers made an 
advance to the shipper &; took the bill of lading 
duly indorsed, & thus became pledgees of the 
dates. AMien the ship arrived in London the 
charterers presented the bill of lading & took 
delivery of the dates, a poiiion of which was found 
to be seriously damaged. The chai-terers claimed 
to recover damages for this loss from the shij)- 
owners, they alleging that the dates were shipped 
under the chart erpai’ty : — Held : the charterers 
had no rights in respect of the dates except under 
the bill of lading, & therefore the sliipowners were 
protected from liability by the exceptions clause 
in the bill of lading. 

Semble : a ship does not become unfit to carry a 
particular cargo merely because it is stowed in a 
portion of a compartment which is less suitable 
for the caniage of that cargo than another portion 
of the same compartment. Such impropriety 
would only amount to improper stowage. — Cal- 
cutta S.8. Co., L/td. V, Weir (Andrew) & Co., 
[1910] 1 K. B. 769 ; 79 L. J. K. B. 401; 102 
L. T. 428 ; 26 T. L. B. 237 ; 11 Asp. M. L. C. 
396 ; 15 Com. Cas. 172. 

Annotations : — Refd. Hograrth Shipping Co. r. Biyth, 
Greene, Jourdain, [191 7 J 2 K. 13. 634 ; Paterson, Zochonis j 
V. Elder, Dempster, [1923J 1 X. 13. 420. 

2508. Exception In charterparty — No excep- 

tion in bill of lading — Indemnity of shipowner.] — 

Wiere a contract for carriage of goods by sea 
contains an exception of negligence of the master 
A crew, the shipowner is entitled to a contribution 
from the owner of the goods to general average 
expenses, though the necessity for the same has 
been occasioned by the negligence of the master. 

A charteiparty, which contained an exception 
of the negligence of the master & crew, provided 


that the captain should sign bills of lading at any 
rate of f i*eight the charterers or their agents might 
choose without prejudice to the stipulations of the 
charterparty, &> that the charterers should in- 
demnify the shipowners from any consequences 
which might arise from the captain following the 
charterers’ instructions & signing bills of lading. 

The captain, upon the instructions of the 
charterers, signed bills of lading for goods shipped 
by a thud person, which did not contain a negli- 
gence clause. The ship coming into collision with 
another sMp through the negligence of the captain, 
general average expenses were incurred in putting 
back for repairs : — Held : the chaiterors were 
liable to indemnify the shipowners against the 
loss sustained by them through their not being 
able to obtain a general average contribution from 
the owner of the goods by reason of the bills of 
lading not containing a negligence clause. — ^M il- 
BURN & Oo. V, Jamaica Fruit Imtorting A; 
Trading Co. op London, [1900] 2 Q. B. 640 ; 69 
L. J. Q. B. 860 ; 83 L. T. 321 ; 16 T. B. 516 ; 
0 Asp. M. L. C. 122 ; 5 (^om. C^as. 346, C. A. 
Annotations: — Distd. Mod Try van 8blp Co. r. Kruger 

[190(1 J 2 K. B. 792. Refd. The Duo D’Auinalo (No. 2), 

[1904] P. 60; Greonshldds, Cowic r. StcphciiB, [1906] 

1 X. B. 51. 

2509. .] — By a charterparty 

the shipowners were not to be liable for perils of 
the sea or other accidents of nav igation even wdicn 
occasioned by the negligence, default, or error in 
judgment of the master, mariners, or other ser- 
vants of the sliipowners. By another clause in the 
charterpai’ty t/he captain, altliougli api)ointed by 
the owners, wns to be under the orders A direction 
of the charterer as regards employment, agency', 
or other similar an*angements ; bills of lading to 
be signed at any rate of freight the charterers or 
their agents might direct without prejudice to the 
charter, the charterci*s indemnifying the owners 
from all consequences or liabilities that might 
arise from the captain doing so. Corn w^as shipped 
under a bill of lading by which the shipowners 
w«re not cxemx)ted from the same liabilities as 
under the charterjjarty. The corn was daniaged 
on the voyage, A the endorsees of the bill of 
lading sued the shipowners, alleging that the 
damage was caused by negligent loading. The 
shiiiowners served a third party notice on the 
charterers claiming indemnity from them under 
the above clause in the chaiterparty : — Held : the 
shipowners were entitled to serve the third party 
notice. — The Arroyo (1900), 10 T. L. B. 255. 

2510. .] — Kruger A Co., 

Ltd. r. Moel Tryvan Ship Co., Ltd., No. 2503, 
ante, 

E. Incorjwralion of Charterparty in Bill of Ladhig. 
(a) in General. 

2511. When terms Incorporated — “All other 
conditions as per charterparty.”] — Forteus v. Wat- 
NEY, No. 3880, post. 

2512. .] — By a charterparty a vessel 

was to load a full cargo of timber, including a deck 
cargo at merchant’s risk. Timber was loaded 
under a bill of lading which contained no reference 
to deck cargo, but in which there was a clause 
“ freight A all other conditions as per charter- 
party.” In an action for freight by the shiijowner 
against the consignees of a part of the cargo wliich 
had been carried on deck, defts. counterclaimed 
for damage to their cargo : — Held : the conditions 
of the charterparty incorporated into the bill of 


PART VH. SECT. 8, SUB-SECT. 11.— E. (a). 

n. When terms incorporated — Allusion in bill of lading to terms of charterparty.] — Howitt v. Paul, Sword & Co. (1877), 
6 K. (Ct. of SesB.) 321.-HSCOT. 
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lading were limited to such as were to be performed 
by the consignee, & did not include the exemp- 
tion of the shipowner from liability in respect of 
deck cargo. — Diederichsen v. Farquharson 
Brothers, [1898] 1 Q. B. 150 ; 67 L. J. Q. B. 103 ; 
77 L. T. 543 ; 46 W. R. 162 ; 14 T. L. R. 59 ; 42 
Sol. Jo. 65 ; 8 Asp. M. I.. C. 333 ; 3 Com. Cas. 
87, C. A. 

AnrwUdionfi Hogarth Shipping Co. v, Blyth 

2 K. B. 534. Refd. East York- 
shire S.S. Co. V. Hancock (1900), 5 Com. Caa. 206 ; Moel 
Tryyan Ship Co. v. Krugor, [1906] 2 K. B. 792 ; The 
Northumbria (1906), 95 L. T. 618. 

2513. What terms incorporated — All conditions 
not inapplicable.] — Porteus v, Watney, No. 3880, 
post, 

2514. ,] — Goods, forming part of a 

cai’go loaded under a charterparty of pltfs.* ship, 
were shipped under a bill of lading to be delivered 
to the order of M. or assigns, “ he or they paying 
freight for the goods ... all otlier terms, con- 
ditions, & clauses as per charterparty.” The 
charterparty contained the following clause : 
“ The ship to discharge in such berth or dock 
as ordered by charterers or their agents.” On 
the arrival of the shij) at the port of discharge 
deft., the indorsee of the bill of lading, he being 
also the charterers’ agent, ordered her to discharge 
in a certain dock, but she discharged in a dilTerent 
dock from that ordered, whereby deft, suffered 
damage : — Held : the clause in the charterparty 
was incorporated into the bill of lading, & pltfs. 
were liable to deft, for the damage suffered by him. 

The place where the ship is to discharge is a 
m.atter relevant i ;0 the delivery of the cargo, &; 
the consignee is therefore entitled to the benefit 
of the clause in the chart erparty dealing with that 
matter. Where a bill of lading contains words 
such as these the only provisions of the charter- 
party, which are not incorporated into the bill of 
lading are those which are not clearly relevant 
to conditions which have to be performed by the 
consignee on the arrival of the ship (Mathew, J.). 
— Fast Yorkshire S.S. Co., Ltd. v, Hancock 
(1900), 5 Oom. Gas. 266. 

Annotations : — Refd. Tho Portsmouth, [1911] P. 54; 
Hogarth Shipping Co. v, Blyth, Grccno, .lourdain, [19X7] 
2 K. B. 534. 


2515. Not conditions altering express 

stipulations in bill of lading.] — A charterparty con- 
tainetl a stipulation in the usual form for payment 
of freight at the rate of £1 ll.<?. 3fZ. per ton ; it 
also contained a clause that the shipowner should 
have ” an absolute lien on the cargo for freight, 
dead freight, demurrage, lighterage at port of 
discharge, & average ” ; & a further clause that 
the captain was to sign bills of lading at any rate 
of freight ; “ but should tho total freight as per 
bills of lading be under the amount estimated to 
bo earned by tins charter, the captain to demand 
payment of any difference in advance.” Certain 
goods wore put on board tho chartered ship, & 
were made deliverable to pltfs., who wore not tho 
charterers, by a bill of lading, whereby freight 
was made payable at 22s. 6d. per ton ; the bill of 
lading contained also a clause whereby it was 
T)rovided that extra expenses should be borne by 
the receivers & “ other conditions as per charter- 
party.” Upon the anival of the ship at the port 
of discharge deft., who was the shipowner, claimed 
& compelled payment of freight at the rate men- 
tioned in the chaiteroarty. Pltfs. having sued 
to recover back the diuerence between the freight 
as specified in the charterparty & the freight as 
specified in the bill of lading : — Held : the bill 
of lading did not incorporate tho stipulation in 
the charterparty as to the payment of freight. 


no right of lion existed for the freight mentioned 
in the charterparty, & pltfs. were entitled to de- 
livery of the goods upon payment of the freight 
specified in the bill of lading. 

There are many cases as to what is brought 
into tho bill of lading by this general reference 
to the charterjiarty. It brings in only those 
clauses of the charterparty which are applicable 
to the contract contained in the bill of lading ; 
&; those clauses of the charterparty cannot bo 
brought in which would alter the express stipula- 
tions in the bill of lading (BaETi% M.R.). — Gard- 
ner V, Trechmann (1884), 15 Q. B. D. 154 ; 54 
L. .1. Q. B. 515 ; 53 L. T. 518 ; 5 Asp. M. L. C. 
558, C. A. 

Annotations: — Consd. Sorraino v. Campbell, [1891] 1 Q. B. 

283 ; Dioderlchseti V. Farquharson, [18981 1 Q. B. 150. 

Distd. liederiact. Superior v. Dovvar & Webb, [1909] 2 

K. B. 998 ; Kish v. Taylor. [1912] A. C. 604. Refd. 

Margetson v. Glynn (1892), 61 L. J. Q. R. 186 ; Turner 

V. Haji Goolam Mahomed Azam, [1904] A. C. 826 ; Rod 

II. S.S. Co. V. Allatini (1909), 101 L. T. 510. 

2516. Conditions to be performed by party 

taking delivery.] — Taylor v. Perrin (1883), cited 
in Halsbury’s Laws of England, Vol. XX Vf., 
at p. 176. 

Annotations Refd. Sorraino v. Campbell, [1891] 1 Q. B. 

283 ; Diederichson v, Farquharson, [1898] 1 Q. B. 150 ; 

The Northumbria (1906), 95 L. T. 618 ; The Portsmouth, 

[1911] P. 54. 

2517. .] — Serraino & Sons v. Caw- 

bell, No. 2526, post, 

2518. .] — Diederichsen v, Farqu- 

ILARSON Brothers, No. 2512, ante, 

2519. .] — Temperley Steam Ship- 

ping Co. V, Smyth & Co., No. 2178, ante, 

2520. Ship sub-chartered — Terms of original 

charter not incorporated.] — A shipper who has 
loaded on the terms of a sub-charter is not affected 
by notice of a stipulation in the original charter- 
party, that the owner is to have “ a lien on the 
cargo for arrears of hire.” Ue has a riglit to have 
bills of lading signed on the terms of tho sub- 
charter. — T iiarsis Sulphur & Copper Mining 
C o. V, CULLTFORD (1873), 22 W. R. 46. 

Particular terms .] — See Sub-sect. 11, E. 

(c), post. 


(h) As against Assignees, 

2521. Transferee only bound by terms expressly 
Incorporated.] — The indorsee of a bill of lading 
is only liable to be sued on so much of the contract 
in the charterparty as is expressly incorporated 
in the bill of lading. — Oliver v, Muggeridge 
(1859), 32 L. T. O. S. 254 ; 7 W. R. 101. 

2522. Right to delivery on terms of bill of 

lading.] — Chappel v, Compogt, No. 2101, a)iie. 

Transfer of bills of lading.] — See Sub -sect. 8, 
ante. 


(c) What Terms Incorporated, 

i. Acknowledgment of Receipt of Cargo, 

See Sect. 3, sub-sect. 7, C. (a), ante, 

ii. Arbitration Clauses, 

See Arbitration, Vol. II., pp. 331, 332, Nos. 
138-141. 


iii. Cesser Clauses, 

Future liabilities.] — See Nos. 1914, 1946, ante. 
Antecedent liabilities.] — See No. 1955, ante. 
Effect of arbitration clause .] — See Arbitration, 
Vol. IL, p. 331, No. 140. 

iv. Demurrage Clauses, 

See Nos. 3841, 3842, 3880, post. 
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Sect, 3. — Bills of lading: Subject. 11, E, (c) v. cfe 
W. Sect, 4; Suh-sect, 1.] 

V. Exceptions from Liability, 

2523. Whether Incorporated.] — (1) The ex- 
cepted perils mentioned in the chartorparty were 
more numerous than those in the bill of lading ; 
— Held : under the circumstances, both instru- 
ments together contained the contract. 

(2) The S, R,, a German ship with an English 
cargo, being in need of repairs, put into V. in the 
month of Aug., & then ascertained the existence 
of the war between France & Germany. The 
repairs were completed on Sept. 21, but the 
master, under the advice of his consul, did not 
set sail till Dec. 23 : — Held : under the circum- 
stances, the risk of capture was such that the 
delay was justifiable. 

According to both English & German law, an 
appreliension of capture, founded upon circum- 
stances calculated to affect the mind of a master 
of ordinary courage, judgment, & experience, 
would justify delay. — The San Roman (1872), 
L. R. 3 A. & E. 683 ; 41 I.. .T. Adm. 72 ; 26 L. T. 
948 ; 1 Asp. M. L. C. 347 ; affd, sub nom, Ander- 
son V, San Roman (Owners) (1873), L. R. 6 
P. C. 301, P. C. 

Annotation .'-—Oenercdly, Refd. Brunner v. Webster (1900), 
6 Com. Cas. 167. 


2524. .] — Taylor v, Perrin (1883), cited 

in Ilalsbury’s Laws of England, Vol. XXVI., at 
p. 170. 

Annotations : — Refd. Serralno v. Campbell, i-891] 1 Q. B. 
283 ; Diederichsen r. Farqubarson, [1898] 1 Q. B. 1.50 ; 
The Northumbria (1906), 95 L. T. 618 ; The Portsmouth, 
[1911] P.54. 


2525. Restraint of princes.] — Russell v, 

Niemann, No. 2544, post, 

2526. Negligence.] — Goods were shipped 

under a charterparty & bill of lading, the bill of 
lading providing that the goods were to be de- 
livered at the port of discharge, “ the act of God, 
the Queen’s enemies, fire, & all & every other 
dangers & accidents of the seas, rivers, & naviga- 
tion, of what nature & kind soever, excepted, unto 
order or to assigns, they paying freight for the 
said goods, & all other conditions as per charter, 
with average accustomed.” In the charterparty 
were the same exceptions, followed by these 
words : ” Negligence clause, as per Baltic Bill of 
Lading, 1885.” Amongst the perils excepted by 
the Baltic Bill of Lading, 1885, wei*e ” strandings 
& collisions, & all losses & damages caused thereby, 
even when occasioned by the negligence, default, 
or error in judgment of the pilot, master, mariners, 
or other servants of the shipowners.” Owing to 
the negligence of the master, the ship was stranded 
& the goods were lost. Pltfs., who were indorsees 
of the bill of lading, but strangers to the charter- 
party, sued the shipowners for the loss of the 
goods : — Held : the words “ all other conditions 
as per charter ” did not incorporate into the bill 
of lading the exception of ” stranding occasioned 
by the negligence of the master,” & the ship- 
owners were liable to pltfs. — Serraino & Sons v, 
Campbell, [1891] 1 Q. B. 283 ; 60 L. J. Q. B. 
303 ; 64 L. T. 615 ; 39 W. R. 356 ; 7 T. L. R. 
174 ; 7 Asp. M. L. C. 48, C. A. 

Annotationa .—Apia. DiedericbBen v. Farqubarson, [1898] 
IQ* B. 150. Oonfd. Moel Tryvan Ship Co. v, Kruger, 
[1906] 2 K. B. 792 ; Hogarth Shipping Co. v. Blyth, 
Greene, Jourdaln. [1917] 2 K. B. 534. Dlltd. van 
blewen v HoUls, [1920] A. C. 239. Refd. Manchester 
Trust V. Furness, Withy. [1895] 2 Q. B. 639 : East York- 
shire S.S. Co. V. Hancock (1900), 5 Com. Cas. 266 ; The 


Northumbria (1906), 95 L. T. 618 ; The Portsmouth, 

[1911] P. 64. 

2527. .] — The Patria, No. 2493, ante. 

2528. Express reference In bill of 

lading.] — The Northumbria, No. 2606, post, 

2529. ,] — By the terms of a charter- 

party the shipowners were exempted from liability 
in respect of loss occasioned by {inter alia) “ acci- 
dents of navigation even when occasioned by 
negligence, default, or error in judgment of the 
master, mariners, or other servants of the ship- 
owners.” The bill of lading signed by the master, 
so far as it referred to the charterparty, contained 
only the words “ all other conditions as per charter- 
party.” Pltfs. were the receivers of the cargo 
shipped under the bill of lading. In their contract 
of purchase they had stipulated with the sellers, 
” tonnage to be engaged on conditions of charter- 
party attached,” which form contained the negli- 
gence clause. When the cargo arrived there was 
a shortage due to the negligence of those on board 
the vessel, in respect of which pltfs. sued the ship- 
owners for damages : — Held : the proper inference 
from the facts was that pltfs. knew that the 
charterparty contained the negligence clause, & 
therefore the shipowners were not liable. — 
Draupner (Owners) v, Draupner (Owners op 
Cargo), [1910] A. C. 450 ; 79 L. J. P. 88 ; 103 
L. T. 87 ; 26 T. L. R. 571 ; 11 Asp. M. L. C. 
436, H. L. 

2530. Indemnity clause.] — Manchester 

Trust v, Furness, No. 2479, ante, 

,]-^ompare Nos. 2508-2510, ante, 

2531. “ At charterer’s risk.”] — Under a 

bill of lading which contained the words ”... all 
other conditions & exceptions as per charterparty 
. . .” 900 barrels of tar were shipped on board 
defts.’ steamship M, The charterparty was a 
chamber of shipping wood charter, Scandinavia 
Finland, under which 'the M, was to load a cargo 
of deals, battens, or boards & the barrels of tar 
were shipped by arrangement in part substitution 
of the wood. At the request of the master of the 
71 f., a clause was inserted in tlie bill of lading that 
the ship was ” not liable for leakage & breakage,” 
& on the margin of the chart^rpaity itself the 
master made the following endorsement ; ” Tlie 
master of the 71 f. agrees to load 900 barrels of 
tar on deck for London at a freight of 2s. 2d, per 
barrel intaken.” The charierpaity contained the 
following clause : ” The steamer to be provided 
with a deck load, at full freight, at charterers’ 
risk.” The barrels arrived in a damaged con- 
dition owing to a quantity of heavy timber being 
stowed on top of tliem, with the result that a large 
number were crushed & broken & their contents 
wholly or partially lost. In an action by the 
indorsees of the bill of lading against the ship- 
owners : — Held : on the proper construction of 
the agreement between the parties, the words ” at 
charterers’ risk ” were not incorporated into the 
contract under the bill of lading, &, defts. were 
liable for the damage caused by the negligence of 
their servants. — The Modena, Chiesman Co. v, 
Modena (Owners) (1911), 27 T. L. R. 526; 16 
Com. Cas. 292, D. C. 

vi. Stipulations as to Freight 

Right to payment.] — See Part VIII., Sect. 3, 
sub-sect. 3, B., post. 

Rate of payment.] — See Part VIII., Sect. 3, 
sub-sect. 3, F. (h), post 


PART VII. SECT. 8, SUB-SECT. ll.—E. (c) v. 

26261. Whether incorporcUed — Neoligence ,] — Delaxuuxb & Ck). v, WvrxrB (1889), 17 R. (Ct. of Sess.) 107. — SCOT. 
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Part VTT. — Carriage oe Goods. 


Sect. 4.— EXCEPTED PERILS. 

Sub-sect. 1. — In General. 

See, generally. Carriers, Vol. VIII., pp. 21-25, 
38-08, No8. 107-140, 210-402. 

2532. When exceptions apply — “Save risk of 
boats.”] — By bill of lading, a shipowner undertook, 
that goods should be delivered safe, “ the act of 
God, the King’s enemies, lire, & all & every other 
dangers & accidents of the seas, rivers, & naviga- 
tion of whatever nature & kind soever, save risk of 
boats, so far as ships are liable thereto, excepted.” 
Tlie goods having been dispatched from the ship, 
in her boat, according to the usual course of trade 
in the West Indies, were, together with the boat, 
lost in a hurricane ; — Held : the shixiowner w'^as 
not liable, under the terms of the bill of lading, to 
make good the loss.- - Johnston v, Benson (1819), 
] Brod. & Bing. 454 ; 4 Moore, C. P. 90 ; 129 
E. K. 798. 

2533. “ At ship’s risk.”]— By a charter- 

party a vessel was to proceed to a port, & there to 
load a cargo from the shore by the shii)’s boats & 
crew at ship’s risk & expense. A part of the cargo 
was lost, after delivery from the shore & before it 
was loaded on board through one of the perils 
enumerated in the exceptions in the charterparty. 
In an action by the charterer for the non-delivery 
of this part of the cargo : — Held : the expression 
“ at ship’s risk ” did not mean at the absolute risk 
of the shipowner, but at such risk as w^ould attach 
if the goods were loaded on board, & the excep- 
tions aiDplied, & the shiiiowner was not liable for 
th(i non-delivery. 

If this charterparty had been in the ordinary 
form it would have been the duty of the charterer 
to bring his goods alongside so as to deliver them 
into the ship. The provisions of the charterparty 
would not be applicable to these goods during 
the transit fi'om the shore to the ship, because 
they are not at that time brought within the pur- 
view of the chartori)arty. If it were not for this 
exceptional clause the shipowner would have 
nothing to do wdth the goods during transit from 
the shore to the shixi (Lord Esher, M.R.). — 
Notteboiin V. Richter (1880), 18 Q. B. D. 03 ; 50 
L. J. Q. B. 33 ; 35 W. R. 300 ; 3 T. L. R. 30, 0. A. 

2534. .] — A clause in a charterparty 

provided as follows : “ The cargo to be ordered by 
the captam as required, & when signed for to be 
at sliii^’s risk until shipped on board . . . but in all 
other respects, the act of God, perils of the sea 
. . . arc always mutually excepted.” The cargo, 
which consisted of sleepers, was brought alongside 
the vessel in raft s. A number of tlie sleepers were 
lost after being signed for on behalf of the ship- 
owner, &; before they were shipi^ed on board, 
through perils enumerated in the exeex^tions : — • 
Held : the expression “ at ship’s risk ” meant 
that the slciipers were at the absolute risk of t/he 
shipowner during the period between their being 
signed for & their being shipped on board, the 
excepted perils not applying to that period owing 
to their being prefaced by the words ” but in all 
other respects.” — Dampskebsselskabet Skjold- 
BORG & Hansen v. Calder (Charles) & Co. 
(1911), 100 L. T. 263 ; 12 Asp. M. L. C. 150 ; 17 
Com. Cas. 97. 

2535. Onus of proof.] — In 1920, applts., the 
General Steam Navigation co.. Limited, who were 
shipowners, received from resps., 1,775 cases of 
dried eggs for carriage to Havre under a bill of 


lading dated Aug. 28, 1920. Out of these 1,775 
cases so received by applts., only 1,767 cases were 
delivered at Havre. Resps. claimed damages for 
the loss of thd balance of 8 cases. The bill of lading 
contained a large number of clauses x^rinted in 
small print, & applts. relied on {inter alia), clause 
(a) which provided (inter alia), that it was agreed 
the ship, her owners, charterers, or master, are not 
liable in any event ” for any loss, breakage, 
damage or injury in respect of animals, coin, 
jewellery pictures, statutory, china, earthenware, 
glass, looking glass, or glass ware of any descrip- 
tion, plate, baggage, private effects & furnitime, 
liquids, or any other goods packed in glass exceed- 
ing in value £2 per dozen bottles & similar articles 
of value, nor for any other article, package or 
parcel exceeding £10 in value, unless previous 
arrangements in writing have been made in which 
latter event the shipowners’ &/or charterers’ 
liability if any, is not to exceed the proved market 
value of such goods, or £10 X’ci’ X^ackage or parcel 
at the shipowners’ &;/or charterers’ option. All 
glass, looking glass & other heavy articles . . . 
are only to be carried at shii^per’s risk.” Applts.’ 
case was that the parcels of eggs exceeded £10 
in value, & that no previous arrangements in 
writing had been made in regard to them, & that 
therefore they, ax:)plts., were not liable. Resps.’ 
case was that the words ” any other article, 
baggage, or parcel exceeding £10 in value must be 
construed according to the ejnsdem generis rule, 
that these words only referred to the soit of articles 
which were mentioned before, namely, “ animals, 
coin, jewellery,” & so forth. It was contended 
that. the eggs did not come within the clause at 
all, & that they were not in the class of goods to 
which the clause applied. Applts. also relied on 
clause (b) of the bill of lading wliich excepted 
” The act of God, the King’s enemies, pirates, 
robbers, restraint of princes, rulers & people 
. . . defects in hull, fittings, equipment, tackle, 
api>aratus, machinery, boilers, oi* from perils of 
the sea ... or from any act, neglect or default wdiat- 
soever, of the pilot, miister, oilicers, engineers ” : — 
Held : (1) the onus was on applts., the shipowners, 
to show clearly that the '^ords of clause (a) of the 
bill of lading applied to the circumstances of this 
case, & having regard to tlie ambiguity of the 
language of clause (a) ax)plts. had failed to dis- 
charge that onus; (2) applts. had also failed to 
prove that the loss of the 8 cases of eggs was caused 
by one of the perils excepted by clause (b) of the 
bill of lading. They were liable for tlie loss. — 
Layton (J.) Oo., Ltd. i\ General Steam 
Navigation Co., Ltd. (1923), 139 L. T. (>(>2 ; 10 
Asp. M. L. C. 335, I). C. 

2536. How far exceptions mutual — Each case 
dependent on particular facts.] — In deciding 
whether a particular provision in an exceiitions 
clause in a charterparty axiplies in fa\"our of both 
shixiowner & charterer, or ax>plics only in favour 
of one or other party to the exclusion of the other, 
I’egard must be had to the exact wording of the 
clause in question to the construction of the 
charterparty as a whole ; no assistance can be 
obtained from the decisions of other cases unless 
the circumstances in those other cases were sub- 
stantially identical. — ^Akt. General Gordon v. 
Cape Copper Co. (1921), 91 L. J. K. B. 112 ; 20 
Com. Cas. 289, C. A. 

Annotations : — Consd. Williams v. Manissalian (1923), 29 

Com. CuH. 12. Apld. Cantiore Navale Triestina v. Russian 

Soviet Naphtha Export Agency, [1925] 2 K. H. 172. 


PART VII. SECT. 4, SUB-SECT. 1. 

o. Owner not liable — Where peril 
of sea proved ,] — Tub Villb dk 
L'Oribnt (1860), 2 L. T. 62.--IR. 


p. Ship lost by peril excepted in 
charterpe^y — Dvty of shipowners to 
stupply substitute vessel.] — By a charter- 
party dofts. described therein as the 


owners of The Kilcoan (or sub- 
stitute at owner’s option), chartered 
The Kilcoan to pltfs. for a period of 
twelve months to carry 25,000 tons of 
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Sect 4 . — Exccpkd j)crih : Suh-seck. 1, 2, 2, 4, 
5 «] 


2537. “Act of God,*’J — A chart orparty 

contained clauses relating to the obligations of 
shipowner & charterers respectiA^ely, & the usual 
exceptions, “ act of God, perils of the sea,” etc. : — 
Held : the exceptions were intended for the pro- 
tection of the charterers as well as the shipowner. 
— Barrie v, Peruvian (^orpn., Ltd. (1896), 13 
T. I.. R. 101 ; 2 Com. Oas. 50. 

Jnnotatwns Apld. Re Newman & Dale S.S. Co. & British 
& South American S.S. Co.. 11903] 1 K. B. 262. Distd. 
Braemount S.S. Co. v. Weir (1910), 102 B. T. 73. Consd. 
Emblricos r. Held, [1914] ,S K. B. 45 ; BaUi v. Compania 
Naviora Sota y Aznar (1920), 123 L. T. 375 ; Akt. General 
Gordon r. Cape Copper Co. (1921), 91 L. J. K. B. 112. 
Reid. Cantiero Navalo Trleatina v. Kiissian Soviet Naphtha 
lOxport Agency, [1925] 2 K. B. 172. 

2538. “ Fire.**] — The exception of fire in a 

charterparty enures for the protection of the 
charterer as well as the shipowner. — Re Newman 
A; Dale S.S. Co. & British & South American 
S.S. Co., [1903] 1 K. B. 262 ; 72 L. J. K. B. 110 ; 
87 L. T. 614 ; 9 Asp. M. L. C. 351 ; 8 Com. Cas. 87. 


jinnoiations .'—Conad, Emblricos v. Held, [1014] 3 K. B. 4.5* 
Apld. Halil V. C-ompanla Naviera Sota y Aznar (1920)» 
123 L. T. 375. Refd. Braemount S.S. Co. v. Weir (1910). 
102 L. T. 73 ; Akt. General Gordon v. Cape Copper Co* 
(1921), 91 L. J. K. B. il2; Cantiere NavaJe Triestina r. 
Husslan Soviet Naphtha Export Agency, [1925] 2 K. B. 
172 . 


2539. — ~ “ Strikes.”] — By a charterparty, 

headed “ Time Charterparty,” the o\vners agreed 
to l<?t A the charterers agreed to hire a steamship 
for tlie teiTn of one trip from Newcastle, New South 
Wales, to the west coast of South 'rrierica, the 
charterers to pay hire at & after the rate of £1,000 
per calendar month, the hire to commence 24 hours 
after the vessel was placed at the chart.erers’ 
disposal A to continue until the hour of lier re- 
delivery to the owners. There were provisions for 
the cessation of hire A for the cancellation of the 
chaiter on the happening of various enumerated 
events, but in that enumeration strikes were not 
included. Clause 26 provided as follows : “ The 
act of God, perils of the seas, fire, barratry of the 
master A crew, enemies, pirates, robbers, arrests, 
A restraints of princes, rulers A people, strikes, 
collisions, si-randings, A accidents of navigation, 
A all losses A damages caused thereby are always 
excepted, ev^en when occasioned by the negligence, 
default or error in judgment of the pilot, master, 
mariners, or other persons employed by the 
owners, or fur whose acts they are responsible, 
liut nothing herein contained shall exempt the 
owmors from liability to pay for damage to cargo 
occasioned by bad stowage ... A all the above 
excejd-ions are conditional on the vessel being 
seawortliy when she enters on the charter, but 
any latent defects in the machinery shall not be 
considered unseaworthiness, provided the same 
do not result from want of due diligence of the 
owners. . . . This clause is not to be construed 
as in any way affecting or cancelling the provisions 
for cessation of hire as provided in this chaiter- 
party. Charterers are not amswerable for any 
negligence, default, or error in judgment of 
tiimmers or stevedores employed in loading or 
discharging the cargo.” \\hen the vessel, on 
Dec. 18, 1909, was placed at the disposal of the 
charterers, who intended to load her with coal, 
there was a strike in operation at Newcastle, 
which prevented the loading of coal. The strike 
was still in operation on Jan. 12, 1910, when a 
dispute between the owiiers A charterers as to the 
right of the former to the payment of hire was 


referred to the decision of an umpire : — Held : (1 ) 
the exception of “ strikes ” in clause 26 of the 
charterparty was not mutual, but was for the 
owners^ benefit only ; (2) the commercial object 
of the chai*tcrparty had not been frustrated ; con- 
sequently, the vessel was on hire to the charterers 
as from the date when she was placed at their 
disposal on Dec. 18, 1909 . — Braemount S.S. Oo., 
Ltd. V. Weir (Andrew) A Co. (1910), 102 Ji. T. 
73 ; 26 T. L. R. 248 ; 11 Asp. M. L. C. 345 ; 15 
Com. Cas. 101. 

Annotatiqns : — A/t to (1) Consd. Halil v, Compatlia Naviera 

" ‘ * nnm ^_j. / n x O J A .1 I 

Bank Lino r. Capel, [1919] A. C. 435. Gcjierc 

Akt. General Gordon v. Capo Copper Co. (1921), 91 

L. J. K. B. 112. 

2540. Construction of exception clause — Excep- 
tions in own favour — Strict construction.] — Burton 
V. English, No. 4218, ]wst. 

2541. Insertion of words by Court.] — In 

Nov. 1914, after the outbreak of war, defts., a 
Spanish co. controlled by a Spanish finn, con- 
tracted to sell to pltfs., Bolckow, Vaughan A co., 
a quantity of iron ore io be delivered at Middles- 
brough during 1915. The contract contained the 
following proviso : “In case of strikes, combina- 
tions of workmen, accidents, war, or any unavoid- 
able total or partial sto])page of works or mines, 
the supply of minerals now^ c.ontracitMl for may bt* 
wdiolly or partially suspended during the continua- 
tion thereof, A the time for delivery extended 
proportionately. In case of ])artial stoppage of 
wwks or mines, delivery to be pro rata with other 
then existing engagements.” The Spanish linn 
then entered into a freight contract witli defts. to 
carry iron ore fiom Spain to Middlesbrough during 
1915 at 5«. 9(/. a ton, the contract containing an 
exceptions clause of “ restraint of princes.” Aft(*r 
this contract freights rose rapidly, A on Doc. 1, 

1914, tlie British Admjty. issued regulations wiiicii 
caused delays to slipping. Defts. delivered cargoes 
under tlieir contract in Dec. 1914, A Feb. 1915. 
On Feb. 4, 1915, the German Ciovt. threatened to 
sink all British A Allied ships in the waters round 
Great Britain A Ireland after Feb. 18, intimating 
that neutral slips might unavoidably sutler ; A 
the Spanish firm relied on this lln*eat fis a reason 
for claiming relief from their contract with defts. 
The threat caused a rise in war insurance ])ren\iuius, 
hut did not a(V«*ct freigJits ; A no more neutral 
vessels were sunk in the first tliree months of 1915 
than in the last three months of 1914. In Mar. 

1915, defts. refused to make further deliveri(*s 
until after the war ; A pltfs. t reated this as a 
repudiation of their conti*act, A siuid defts. fen* 
breach thereof :~IJfld : the words of the proviso 
should be read as if they were “In case of strikes, 
combinations of workmen, accidents, war, or any 
other unavoidable cause, occasioning total or 
partial stoppage of works or mines,” A there was 
no exception on which tlefts. could rely as excusing 
them from the pcrfoiTnance of the contract. 

The clause is one in wliich . . . some words must 
be inserted in order to make it intelligible 
(Bankes, L.J.). — Bolckow, Vaughan A% Oo., 
Ltd. V. Compania Minp:ra De Sierra Menera 
( 1916), 86 L. J. K. B. 439 ; 115 L. T. 745 ; 33 
T. L. R. Ill ; LS Asp. M. L. 0. 533, C. A. 
Annotation Reid. Tennants (Lancashire) v. Wilson (1917), 

23 Com. Cas. 41. 

2542. Operation of exceptions clause — How far 
shipowner expected to prevent operation.] — Phos- 
phate Mining (^o. v, Rankin, Gilmour A Co., 
No. 2782, post. 


c oal in weekly voyages. While engaged 
In carrying out the contract The Kil- 
voan was lost by a peril excepted In 


the charterparty : — field : the owners 
were not obliged to supply a substitute 
vessel to carry the remafnlug cargoes 


specified In tbo charterparty. — K ino 
(Alexandeu), Ltd. v. Howdbn 
Brothers (1915), 50 1. L. T. 27.— IB. 
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ImpUed warranty of seaworthiness.]— Sect. 6, 
sub-sect. 1, B., 

exceptions In charterparty in bill 

»!^ect. sub-sect. 11, E. (c) v., 

*^®^ween charterparty & bill of 
lading.]— ^S'cc Nos. 2505-2510, anie. 


Sub-sect. 2. — Application of ejusdem oeneris 
Rule. 

See Sect. 1, sub-sect. 3, C. (?>), ante. 


Sub-sect. 3.— Act op God. 

See^ now^ Carriage of Goods by Sea Acticle 1024 
(c. 22), Article IV., r. 2 (d). 

What amounts to.]— *SVc Carriers, Vol. VIIT., 
p. 21, Nos. 107-113 ; Negligence, Vol. XXXVJ., 
pp. 100-106, Nos. 670-706. 

2543. Exception as mutual protection.]— Barrie 
V. Peruvian Corpn., Ltd., No. 2537, ante. 


SuB-SE(^T. 4 . — King’s Enemies. 

See, note, Carriage of Goods by Sea Act, 1924 
(c. 22), Article IV., r. 2 (/ ). 

2544. Who are — Goods shipped on foreign ship — 
Enemies of country to which ship belongs.] — (1) A 
bill of lading for goods shipped in a Russian jjort. 
on board a Mecklenburgh ship for a ])oii in tliis 
country, contained an exception of “ the King’s 
enemies : — Held : “ the King's enemies ” meant, 
or at all events included, the enemies of the 
sovereign of the person who made the bill of lading^ 
VIZ. the Duke of Mecklenburgh, k, consequently 
th(i ox(;option protected the captain against the 
consequences of a liostile seizure by the Danes, 
then at war with Mecklenburgh. (2) By a bill of 
lading the goods were made deliverable to order 
or assigns, “ paying freight for the said goods, & 
all other conditions as p(*r charterparty ” : — Held : 
this did not incori)orate an exception in the charter- 
party as to “ acts of enemies ” <fe “ restraints of 
jjrinces.” 

The words “ restraints of princes k rulers” . . 
include all cases of restraint or interruption by 
lawful authority ; leaving the case of pirates to be 
ranked with otluT dangers of the sea (Byles, J.) 
— Russell v, Niemann (1864), 17 C. B. N. S. 163 • 
5 New Rep. 190 ; 34 L. J, C. P. 10 ; 10 L. T. 786 ; 
13 W. R. 93 ; 2 Mar. L. C. 72 ; 144 E. R. 66. 

Amwtatwns^s to (l) Refd. The Wilhelm S(;hinl(lt (1871). 
2o L. r. 34 ; J he Indnstrie, [181)4] P. TiS. to (2) Apld 
Jaylor v. Perrin (1883), cited in 1181)1] 1 g. D. p. 2? 1 • 
Sermino v. Campbell, 11891]! g. D. 283; DiodorichBon r' 

Consd.ThcNorthmribrla 
(1900). 9.5 L. T. 618. Refd. The Felix (1868), L. R. 2 
A. & K. 273 ; The Heinrich (1871), L. H. 3 A. & E. 424 • 
Tomperley S.S. Co. v. Smyth, [190.5] 2 K. H. 791 ; The 
Portsmouth, [1911] P. .54. OmernlUi, Refd. Kriigcr r 
Moel Try van Ship Co., [1907] A. C. 272. 


Sub-sect. 5. — Restraint op Princes. 

Sec, now. Carriage of Goods by Sea Act, 1924 
(c. 22), Article IV., r. 2 (<7), k compare 1nsuraN(’e, 
Vol. XXIX., pp. 218, 219, Nos. 1740 1758. 


2545. Restraint or interruption by lawful autho- 

] Russell v, Niemann, No. 2544, ante, 

2546. Whether specific act of interference 

necessary.] — Nobel’s Explosives Co. v, .Tentcins 
& Co., No. 3501, post, 

2547. Reasonable probability of cap- 

ture.] — The San Roman, No. 2523, ante, 

2548. ,] — By a charterparty 

made between pltfs., the owners of a Greek ship, 
& defts. as charterers, pltfs.* ship was to proceed 
to the Sea of Azoff, there load a cargo of grain, k 
carry it to a port in the United Kingdom. The 
charterparty contained an exception of restraints 
of princes. The ship arrived at the loading port 
on Oct. 1, 1912, just before the war between 
Greece & Turkey broke out. She commenced to 
load, & on the following day, after she had loaded 
a small portion of the cargo, defts. stopped further 
loading owing to the fact that the Turkish autho- 
rities were then seizing & detaining Greek ships 
arriving at tlie Dardanelles. War was declared 
on Oct. 18. The lay days under the charterparty 
expired on Oct. 22. On Oct. 21 defts. purported 
1.0 cancel the charterparty upon the ground that 
the war had brought the adventure to an end, but 
pltfs. refused to accept such cancellation. The 
ship was unable to leave the Black Sea until 
Sept. 1913, when the war ended. In an action to 
recover damages for breach of the charterparty : — 
Held : the probability of the capture of the ship, 
if she attempted to pass through tlie Dardanelles, 
k tlie consequent inability of pltfs. to jierform their 
duty under the contract of carrying the cargo to 
its destination, justified defts. in treating the 
adventure as frustrated k throwing up the charter- 
party ; k defts. were none the less so justified 
because at the time of the alleged breach the con- 
tract was in part executed by reason of a portion 
of tlie cargo having been already loaded. — 

I RICOS V, Reid (Sydney) k Co., [1914] 3 " ’ 

83 L. J. K. B. 1348 ; 111 L. T. 291 ; 30 T. L. R. 
151 ; 12 Asp. M. L. C. 513 ; 19 Com. Cas. 263. 

Amioiations : — Refd. Scottish Navigation Co. r. Soutcr, 
[1916] 1 K. H. 67.5 ; Anglo -Northern Trading Co. v. 
Emlyn Jones & \VilliamR, [1917] 2 K. H. 78 ; Heilgers 
Cambrian Steam Navigation Co. (1917), 33 T. L. H. 34 
Watts, Watt.s v. Mitsui, [1917] A. C. 227 ; Hank Line v. 
Capel, [1919] A. C. 43,5 ; Snia Soc. di Navigazionc In- 
dustria e Commercio v, Suzuki (1924), 29 Com. Cas. 284 ; 
Canticro Navale Triestiiia r. llandelsvertretung der 
Husse Soz. Fod. Naphtha Export ; 192.5), 94 L. J. K. H. 
,579. 

2549. .] — Pltfs. chartered a vessel 

for defts., who were shipowners, to proceed to M. 
k to load k carry to Japan a cargo of sulphate of 
ammonia wliich pltf. had bought. The charter- 
party excepted “ arrests k restraints of princes.” 
Defts. refused to provide a ship which by the 
charterparty they agreed to provide, on the 
ground that there was reasonable apprehension 
that if they fulfilled the charter the ship would be 
seized by the King’s enemies. In thc.se circum- 
stances pltfs. were compelled to repudiate their 
contract with their sellers, k paid them, as the 
result of arbn. proceedings, £4,500 for so doing. 

In an action by pltfs. against defts., for damages 
for breach of charter, the judge held that the ship- 
owners were guilty of a breach of the charterparty, 
k that pltfs. could not recover from them £4,500, 
such damage being too remote, but that they were 
entitled to recover £3,800, the amount of profit 
they would have insured. This amount was the 
difTerence between the price at which they had 


PART VIL SECT. 4, SUB-SECT. 8. 

q. Ileavy rain .] — A hill of lading 
stated goods to have been received by a 
steamer on the Jtlvor MmTay In good 
order 8c condition, to he delivered in like 


good order & condition, acts of God 
excepted. It was the custom to pro- 
tect cargo In sucli steamers by tar- 
paulins, as pltf. knew, & the usual 
tarpaulins were on this occasion used, 
but an extraordinary’^ rain Injured a 


portion of the cargo. On action brought 
for not delivering in good condition : — 
Held : the dama^ was within the 
exception, being the act of God. — 
Aoiumax V. Johnston (1871), 5 

S. A. L. K. 65.— AUS. 
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p\irchased the goods & the market price of the 
goods in Japan on the date at which the goods 
might have been expected to arrive. The Ct. of 
Appeal were agreed that defts. were guilty of a 
breach of chart*erparty in not sending a vessel to 
load, but that as regards the amount of damage 
the proper amount to fix was the difference between 
the price which would have been realised by the 
sale of the goods in Japan at or about the time 
the vessel should, under the ordinary circum- 
stances, have arrived, & the cost price of the goods 
at the port of loading at the time of the shipment, 
together with the cost of frciglit & insurance: — 
Held: (1) the mere apprehension of seizure was 
insufficient to justify deft.’s failure to supply a 
steamer, as to make the exception operative there 
must be such a declaration of war as to cause an 
actual restraint of princes ; (2) on the main point, 
the measure of damages, their lordships were of 
opinion that the judge had proceeded on a right 
basis & his order W’ould be restored, subject to 
correcting the omission to deduct the amount of 
insurance premium, which, taking the premium 
to be 6 per cent., would reduce the amount of 
damages to £800. — Watts, Watts & Co., Ltd. v, 
Mitsui & Co., Ltd., [1917] A. C. 227 ; 80 L. J. 
K. B. 873 ; 110 L. T. 353 ; 33 T. L. R. 202 ; 01 
Sol. Jo. 382 ; 13 Asp. M. L. C. 580 ; 22 Com. Cas. 
242, H. L. ; varywg S. C. sub nom. Mitsui &. Co., 
Ltd. V. Watts, Watts <te ('O., Ltd., [1910] 2 
K. B. 820, C. A. 

Annf)tation8 : — As to (1) Consd. The Svorono (1917), 33 
T. L. R. 415. As to (2) Refd. Russian Bonk for Foreign 
Trade v. Exces.s Insce., [1918] 2 K. B. 123 ; Montevideo 
Gas & Drydock Co, v. Clan Lino Steamers (1921), 37 
T. L. R. 544. Generally, Meotd. Hackney B. C. v, Dor6, 
[1922J 1 K. B. 431. 

2550. .] — Pltfs. were the in- 

dorsees of the bills of lading of a caigo of rice 
loaded in June, 1914, at Saigon for Dunkii’k. 

The bills of lading incorporated the conditions 
& exceptions contained in the charterpaity, 
namely {inter alia), that the vessel was to discharge 
at good & safe ports as specified or as near thereto 
as she could safely get, & the acts of the King’s 
enemies & restraints of princes w'ere excepted. 
About the end of Aug. 1914, the vessel, instead of 
going to Dunkirk, went to London, & discharged 
the cargo tliere in spite of x>ltfs.’ ijrotests, the 
reason given by the shipowners’ representatives 
being that the Pi^ench k, British Admlty. would 
not allow st/camei’s into Dunkirk, but this was not 
the fact, & the port was quite free & accessible 
although the German land forces were not very 
far off & were endeavouring to reach Paris. 

In an action against the shipowners for damages 
defts. contended that the exception of restraint of 
princes applied on the ground that the position 
of the enemies forces was a menace to the port on 
its land side : — Held : the poi*t was not unsafe 
& there was no restraint of princes, & defts. did 
not act under any apprehension thereof, & even 
if they did the apprehension was not reasonable 
in the circumstances, & therefore pltfs. were 
entitled to recover. — T he Svorono (1917), 33 
T. L. K. 415 ; 61 Sol. Jo. 594. 

2651. Risk of being sunk by sub- 

marine.] — A Norwegian vessel was hired for a term 
of five years by a charterparty, made in 1912, 
which provided that “ no voyage be undertaken 
& no documents, goods, or persons shipped that 
would involve risk of seizure, capture, repatriation, 
or penalty by rulers or govts.*’ An arbitrator 
found as a fact that a particular voyage would 
involve the risk of the vessel “ being attacked & 


sunk by German submarines ’* : — Held : a voyage 
which involved the risk of the vessel being attacked 
& sunk by German submarines was one which 
would involve risk of “ seizure ” or “ capture ’* 
within the meaning of the charterx>arty 
Tonnevold & Finn Fbiih, [1910] 2 K. B. 551 ; 85 
L. J. K. B. 1758 ; 115 L. T. 311 ; 13 Asp.M. L. 0. 
439 ; sub nom, Tonnevold v, Finn Fiuis, 21 
Com. Cas. 354. 

2552. Negligence of shipowner causing 

restraint — Carriage of enemy goods.] — Pltfs. 
during* a time of war shii)ped goods on defts.’ 
vessel under a bill of lading containing an excep- 
tion of liability for loss or damage occasioned 
by restraint of princes. Defts. took on board other 
goods which, as they knew, w'erc intended for the 
Queen’s enemies. I’he vessel was arrested by the 
Biitish authorities before the goods were landed, 
& a suit was instituted in the Prize C^t. In the 
result, the goods intended for the enemy were 
confiscated, but the shij) was released. In an 
action brought by pltfs. for consequent delay in 
the delivery of their goods: — Held: (1) even 
supposi^ that defts. had not intended to land the 
goods without the consent of the j^roper authorities, 
they were not entitled to rely on the exception to 
excuse themselves, from the consequences of a 
I)eril which their own negligence had contributed 
to bring about ; (2) the measure of damages to 
which pltfs. were entitled was the dilTerencc 
between the market value of their goods at the 
time when they ought to have been delivered k 
the market value at the time when they were in 
fact delivered. 

There can be no absolute peremptory rule 
taking voyages by sea out of the princii^les which 
regulat/e the measure of damages on brc^ach of 
other contracts. It is only because the ])ossible 
length of voyages the conseciuent uncertainty 
as to the time of arrival, may in many cases 
eliminate the supposition of any reasonable ex- 
pectation as to the state of tlie market at the time 
of anival that as a geneial rule damages for loss 
of market by late delivery are not recoverable from 
the carrier by sea (Coltjns, M.ll.). — Dunn v, 
Bucknau. Brothers, Dunn v, Currie (Donated) 
k Vo,, [1902] 2 K. B. 614 ; 71 L. J. K. B. 963 ; 
87 I.. T. 497 ; 51 W. R. 100 ; 18 T. L. R. 807 ; 
9 Asp. M. I.. C. 336 ; 8 Com. Cas. 33, C, A. 

Annotation : — As to (2) Reid. Monte Video Gas & Dry Dock 

Co. V. Clan Ijine SteamerH (1921), 37 T. L. H. 8(55. 

2553. Not act or decision of foreign 

tribunal.] — (1) l^eclaration stated that M. caused 
to be shipped & loaded, at New York, upon a 
vessel of which defts. were owners, certain goods, 
& thereupon defts. through their agents in New 
York, executed & delivered to M. a bill of lading, 
by the terms whereof defts. promised M. that the 
said goods of M. so shipped as aforesaid should be 
carried to & delivered at Liverpool, certain perils, 
etc., only excepted, to the order of M. on payment 
of freight, etc. ; & M. indorsed the said bill of 
lading to pltfs., to whom the property in the goods 
thereby passed ; & the goods were carried V) Ij., 
according to the terms of the bill of lading ; & 
pltfs. then & still being the holders of the bill of 
lading, & entitled to the delivery of the said goods 
to themselves, were ready, etc., to pay freight, 
etc., & demanded the delivery of the goods. Aver- 
ment of performance of all conditions, yet the goods 
were not delivered to pltfs., whereby the same were 
wholly lost to them. 

Plea 12, equitable, that the goods were shipped 
as in the declaration mentioned, & the bill of 
lading provided (inter alia) that defts. should not 
be answerable for non-delivery provided delivery 
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were prevented by the acts or restraints of princes 
&: rulers ; & after the execution & delivery of the 
bill of lading, & the shipment on board at New 
York, certain persons claimed the property in & 
right to the possession of the goods & alleged that 
they had been fraudulently deprived of the pos- 
session thereof, & thereupon such persons pro- 
ceeded in due course of law, in the recognised & 
established judicial tribunals of ihe place, such 
tribunals having authority & jurisdiction in the 
premises, to enforce their claim to, & to the 
I>ossession of, the said goods ; &> thereupon all due 
& regular steps being taken, &. all due & regular 
notices having been given, the said judicial 
tribunals adjudged & determined that such alleged 
true owners were, in fact, the owners of the said 
goods, & entitled to the same & to the possession 
thereof as against all persons ; & thereupon it 
was, by the judicial tribunals, adjudged & deter- 
mined that defts.* agents being then in possession 
of the goods, should hold possession iiiereof for, & 
deliver them to, the order of the true owners. 
Averment, that the judgment, order, & detennina- 
tion were duly & regularly made, & were legally 
enforceable upon & against the goods & against 
the defts. & their said agents & the said ship ; & 
thereupon defts. & their agents, in obedience 
thereto, & for no other cause or i*eason delivered 
the goods to the order of the person so adjudged 
to be the true owners thereof ; & that the non- 
delivei*y to pltfs. in the declaration complained of 
is the non-delivery of the goods, & not otherwise, 
& such non-delivery was caused & occasioned as 
in this plea mentioned, not otherwise : — Held : 
the x)lea was bad. The “ acts or restraints of 
princes & rulers ” provided against in the bill of 
lading refer to the forcible interference of a state, 
or the govt, of a country taking possession of the 
goods wnnu firii, & do not extend to legal proceed- 
ings in the cts. at New York ; nor, in an action 
founded on contract, can the act of any ct. of 
law, or judicial tribunal, deciding that defts. should 
hold possession of the goods to the order of the 
true owner, relieve defts. from performing their 
contract, such act or decision not having been 
expressly excepted against in the bill of lading. 

(2) Plea 13, equitable, that the goods, before 
& at the alleged shipping & lading thereof on board 
the said ship, were not the goods of M. nor liad 
he any right, «authority, or title so to ship or load 
them, & that he had obtained them by fraud from 
the real owner thereof, & that the shipping or 
lading was with the consent of P., & against his 
will, & was made by M. by fraud with intent 
to defraud & dex)rive P. of the goods, & defts. were 
all along ignorant of the fraud & of the premises, 
& that the bill of lading & tlie promise by defts. 
were obtained by M. by fraud & not otheiwise, & 
that the bill was fraudulently indorsed by M. to 
pltfs. ; &; further, that after the goods were so 
shipped & loaded on defts.’ ship, before the ship 
left New York, P. demanded the goods from 
defts.* agent in New York, that is to say, the 
master of the ship, & sued the master in the New 
York Supreme Ct., such ct. having jurisdiction, 
etc., for the return & delivery of the said goods to 
P., & thereupon the master was adjudged & com- 
pelled by law by the Supreme Ct., having jurisdic- 
tion, etc., to deliver the goods to the order of P., 
& the master then did accordingly, deliver the 
goods to the order of P., & duly ordered defts. 
to deliver the goods to certain other persons not 
being pltfs.. So defts. duly delivered the said goods 
accordingly to the order of P., whereby they were 
prevented delivering to pltfs. : — Held : to be a 
good plea. 


The plea, which is good to a common intent, 
is an argumentative traverse of the averment in 
the declaration of property having passed, if the 
words of the declaration amount to an allegation 
that the goods were never, in fact, his property, 
& never ceased to be the property of P. 

(3) Unless the indorser of a bill of lading really 
& bond fide has property in the goods at the time 
of indorsing it, 18 Sc 19 Viet. c. Ill, passes no 
property to the indorsee, & upon the intervention 
of the true owner the latter is entitled to receive 
the goods from the shipowner, who is thereupon 
relieved from the liability of delivering them 
according to the bill of lading. — ^Finlay v, Liver- 
pool Sc Great Western S.S. Co., Ltd. (1870), 23 
L. T. 251 ; 3 Mar. L. C. 487. 

Annoi/itions : — As fl) Refd. Miller v. Law Accident Insce., 

fl90:il 1 K. B. 712 ; British & Foreign Marine Insce. ». 

Sandfly, [1916] 1 A. C. 650. 

2554. .] — Crew, Widgery & Co. v. 

Great Western S.S. Co. (1887), 4 T. L. II. 148, 

C. A. 

Annotation : — Refd. Bolfinson Gold IMining Co. e. Alliance 

Insce., [1901] 2 K. B. 919. 

2555. Restraint by army commander.] — 

Bruce v. Nicolopulo, No. 255G, post, 

2556. Embargo.] — ^Pltf. Sc deft, agreed by 

charterparty that pltf.’s ship should, after dis- 
charging her outward cargo, proceed to Galatz or 
Ibraila, as ordered at Constantinople by charterer’s 
agents. Sc there receive a full cargo of wheat ; Sc 
being so loaded should therewith proceed to 
Cork for orders to discharge at a safe port in the 
United Kingdom, Sc deliver the same agreeable 
bills of lading. Sc so end the voyage, restraints of 
princes & rulers, the dangers of the seas, etc., 
during the said voyage, always mutually excepted. 
The vessel, after discharging her outward cargo, 
proceeded to Constantinople ; Sc in consequence 
of orders there given by deft.’s agent, the master 
took the vessel to Ibraila. Before her arrival 
there, a proclamation had been promulgated by 
the Tlussians, who had invaded Wallachia, pro- 
hibiting the exportation of wheat: — Held: (1) 
the exception of the restraint of princes Sc rulers, 
etc., applied whilst the vessel was at Ibraila ; (2) a 
copy of a printed placard, with the name of the 
Russian commander attached to it. Sc posted on 
the walls of Ibraila. was admissible as evidence 
of the prohibition. — Bruce v, Nicolopui.o (1855), 
11 Bxch. 129 ; 3 C. L. R. 775 ; 24 L. .T. Ex. 321 ; 
7 L. T. 803 ; 3 W. R. 483 ; 156 E. R. 773. 
Annotations: — As to (1) Apld. Barker r. M^Andrew (1865), 

18 C. B. N. S. 759 ; The Cfirron Park (1890), 15 P. D. 203. 

Refd. Valonto v. Gibbs (1859), C C. B. N. S. 270 ; Cohn v, 

Davidson (1877), 2 Q. B. D. 455. 

2557. No embargo In fact existing.] — 

Brunner Webster Sc Barraclough (1900), 
16 T. L. R. 217 ; 5 Com. Cas. 167. 

2558. Blockade.] — Declaration : that by a 

charterparty it was agreed that defts.* vessel 
should with all convenient speed sail to a spot as 
directed by pltfs., Sc there load a full cargo of 
coals ; & then, as soon as wind & weather should 
permit, Should proceed to Hamburg, Sc there 
deliver the same, the restraint of princes Sc rulers 
(mier alia) excepted. That pltfs. did. Sc were 
ready to do, all that was necessary on their parts ; 
but defts., before any breach by pltfs. of the 
charterparty, refused to carry out the charter- 
party, Sc Id let their ship take or carry any 
goods of pltfs. to the port of Hamburg, Sc gave 
notice to pltfs. that they renounced the charter- 
party. Pleas : 6. that before any breach of the 
charterparty, war broke out between France Sc 
Germany, wherein the port of Hamburg was 
situate ; that the said port was blockaded by the 
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French fleet ; that the Queen, by proclamation, 
enjoined her subjects to a strict neutrality, &> not 
to commit any violation of the law of nat ions ; 
that defts. were British subjects, their ship was 
a British ship, the cargo being a cargo to be 
carried to Hamburg, the further perfomiance of 
the chai*terparty became illegal, & defts., as they 
lawfully might, refused to carry out the same. 
0. Repeating the above allegations, defts. having 
notice of the premises, refused to allow the ship 
to receive a cargo for the purpose of running the 
blockade & delivering the cargo, which was the 
breach complained of. 7. Repeating the same 
allegations, that defts. were ready to perform the 
charterparty so far as they were not prevented by 
any of the excepted causes, but that the charter- 
party could not have been carried out within a 
reasonable time, except by running the blockade, 
wherefore defts. refused to carry out the charter- 
party. On demurrer : — Held : the pleas disclosed 
substantially a good defence ; for the charterparty 
being for one single adventure to commence at 
once, & the contract being still executory, defts. 
were justified in tliro^ing up the contract & 
refusing to load the ship, when the fui*ther per- 
formance of the contract within a reasonable time 
was prevented by an excepted cause, viz. the 
blockade, which was a restraint of princes.^’ 

A st-ate of war must be presumed to be likely to 
continue so long & so to disturb the commerce 
of merchants as to defeat & destroy the object of a 
commercial adventure like this (I (tsh, J.). — 
Geipet. V. Smith (1872), li. R. 7 Q. B. 404 ; 41 
L. J. Q. B. 15,S ; 26 L. T. 361 ; 20 W. R. 332 ; 1 
Asp. M. L. C. 268. 

Av notations CouBd, Roclocanachi v. Elliott (1873), L. R. 
8 C. P. 049 ; Jackson v. Union Marine Insco. (1874), 
L. H. 10 C. P. 12o ; Dahl r. Nelson, Donkin (1880), G 
^PP- Cas. 38. Apld. Emblricos r. Reid, fl914 ] 3 K. li. 45. 
Consd. Sanday v. British & Poroipm l^Iarino Insce., [19151 
2 K. B. 781 ; Millar v. Taylor, [19161 1 K. B. 402. Refd. 
Duncan v. Koster, The Teutonia (1872), 8 Moo. P. c. 

Nobel’s Explosives Co. t*. Jenkin.s, [1896] 
K R-o®* t'arlton S.S. Co. v. Castle Mall Packets Co. 

78 L. T, GGl ; Horlock v. Beal, [19161 1 A. C. 
4SG ; Tamplin S.S. Co. r. Anglo-Mexlcan Petroleum 
I^oducts Co., [1916] 2 A. C. 397 ; Scottish Navigation 
Co. V. Soiiter, Admiral Shipping Co. v. Weidner, Hopkins, 
n91<] 1 K. B. 222 ; Watts, Watts r. Mitsui. [1917] A. C. 
227 ^ Countess of Warwick S.S. Co. v. Be Nickel Soc. 
Anon., Anglo-Northern Trading Co. v. Emljm Jones &; 
^illiams, 11918J 1 K. B. 372 ; Hussian Bank for Foreign 
Trade r. Excess Insce., [1918] 2 K. B. 123 ; Bank Line 
V. Capcl, [1919] A. C. 435 ; Fried Knipp Akt. v. Orconera 
Iron Ore Co. (J1919), 88 L. J. Ch. .304 ; Canticre Navale 
Triestina v. Handelsvertretung der Busse Soz. Fod. 
Naphtha Export (1925), 94 L. J. K. B. 579 ; Hirji Mulji 
V. Cheong Yuc S S. Co., fl926] A. C. 497. Mentd. Lciston 
Gas Co. V. Lciston -cum -Slzcwel I U. C., [1916] 1 K. B. 
912 ; Metropolitan Water Board v. Dick, Kerr. [1917] 

2 E. B. 1. 


2559. .] — Defts. chartered pltfs.’ 

vessel to load a cargo of nitrate at Iquique in Chili 
at the rate of 200 tons per working lay day, to bo 
reckoned from the day the vessel was ready to 
receive cargo to the day of her despatch, “ re- 
straints of princes & rulers, political disturbances 
or impediments during the said voyage always 
mutually excepted.” The charterparty gave the 
ship liberty to call at any ports in any order. 
There was at Iquique only storage for a small 
quantity of nitrate, & the customary mode of 
madmg there was to send the nitrate down direct 
by rail from^ the mines to the port, & there put it 
on board ship as required. 

When pltfs.’ vessel arrived at Iquique, a civil, 
war had broken out in Chili, & delay occurred in 
mading the vessel, in consequence of the railway 
from the mines to Iquique being in the hands of 
the troops, so that nitrate could not be sent 
down from the mines to the port. That state 


of things subsequently ceasing, the cargo was 
loaded & the vessel sailed upon her voyage. Being 
short of coal, which was very dear at Iquique, 
she put into another Chilian port for it. The 
Chilian govt, in power there demanded payment 
of export duties, such duties having already been 
paid to the de facto go^i>. in power at Iquique, & 
the ship was detained there for ten days in default 
of payment of such duties. An action having 
been brought by pltfs. for demurrage : — Held : 
botli the above-mentioned delays fell within the 
exception clause in the charterparty. — Smith & 
Service v, Rosario Nitrate Co., [1894] 1 Q. B. 
174 ; 70 L. T. 68 ; 7 Asp. M. L. C. 417 ; 9 R. 
776, C. A. 

Annotation : — Apld. Furness v. Forwood (1897), 77 L. T. 95. 

2560. .] — Nobel’s Expidsives Co. 

V. Jenkins & Co., No. 3501, pos/. 

2561. Civil War.] — Smith & Service v. 

Rosario Nitrate Co., No. 2559, ante. 

2562. Detention for non-payment of port 

dues.] — Smith & Service v. Rosario Nitrate 
Co., No. 2559, ante, 

2563. Ships requisitioned.] — By an agree- 

ment made in 1910, wliich was to be in force till 
1916, defts. agreed to carry cemeni for pltfs. by 
sea from the Thames to the Foiih at a certain 
rate per ton, subject to an exception in the case 
of “ perils of the seas, enemies, pirates, arrests 

restraints of princes, nilers peoples.” ' The 
freight was fixed at a low rate in view of the fact 
that derts. did a large trade in carrying coal by 
sea from the FoiHi to the TFiames. After the 
outbreak of war many of defts.’ ships were re- 
quisitioned by the Govt., the ports from which 
they usually carried coal were closed, restrictions 
causing delay were placed on ships going from the 
Thames to the Forth, & the voyage was dangerous. 
Defts. therefore contended that the contract was 
suspended, & they declined to cany the cement 
at the agreed rate. They also contended that 
they wore absolved from liability under the above 
exception & by Defence of the Realm (Amend- 
ment), No. 2 Act, 1915 (c. 37), s. 1 (2) i—Hcld: 
as the Govt, had not prevented the voyage from 
being made at all the exception as to restraints 
of princes did not ax)ply, the excei)tion as to perils 
of the seas only applied when a ship had been 
declared under the contract, the return coal trade 
did not lie at the root of the contract, the parties 
had not imi^liedly stipulated for the continuance 
of peace, & the above enactment did not relieve 
defts. from their obligation to carry out the con- 
tract as a whole, & therefore the contract was 
not suspended. — Associated Portland (Jement 
Manufacturers (1900) Ltd. v, Cory (William) 
& Son, Ltd. (1915), 31 T. L. R. 442. 

Annotation : — Refd. Larrinaga v. Soc. Franco-Atn^rloalno 
des Phosphates do Medulla (1922), 27 Com. Cas. 160. 

2564. .] — Dinham, Fawcus & Co. v, 

Witherington & Everett, [1916] W. N. 154. 
Annotation : — FoUd. Cork Gas Consumers’ Co. v. Withorlng- 

ton & Evorott (1920), 30 T. L. 11. 699. 

2565. .] — Cork Gas Consumers* Co. 

V, Witherington &; Everett, No. 1770, ante. 

2566. Restrictions on shipping.] — Asso- 

ciated Portland Cement Manufacturers 
(1900), Ltd. v. Cory (William) & Hon, Ltd., 
No. 2563, ante, 

2567. .] — North-Eastern Steel Co., 

Ltd. V. CoMPANiA Minbra De Sierra Menera 
( 1916), 86 L. J. K. B. 439; 115 L. T. 745 ; 13 
Asp. M. L. C. 633, C. A. 

2568. Danger from minefields.] — Pltfs. 

were the holders of a bill of lading, dated before 
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the \yar, & containing the exception “ restraint 
of princes,” &> relating to a parcel of soya beans 
which formed part of the cargo of a steamship 
belonging to defts. By the terms of the bill of 
lading the vessel was to call at Port Said for orders 
& to deliver the beans at the port there ordered 
or so near thereto as she might safely get. Orders 
were duly given for Amsterdam in Oct. 1914. 
The vessel had other cargo for Hull, & on her 
arrival there defts., owing to danger from mine- 
helds, declined to let her go on to Amsterdam, 
claiming that they had performed their biU of 
lading obligations, & on non-payment of the 
freight they lightered & warehoused the beans. 
Meantime the authorities ordered the beans to 
be detained pending inquiry & ultimately they 
prohibited their export. In an action by pltfs. 
for failure to carry the beans to Amsterdam, 
defts. (iounterclaimed for freight & lighterage 
& warehouse charges ; — Held : tliough the passage 
from Hull to Amsterdam was not so attended with 
danger from minefields as to make Amsterdam 
not a siife port, & defts. broke their contract by 
not sending the vessel there, yet as the exception 
“ restraint of princes ” excused their failure to 
carry to Amsterdam, they were immune from 
resultant damages, but they could not recover 
the freight & lighterage & warehouse charges. — 
East Asiatic Co., Etd. v. Tronto 8.S. Co., Ltd. 
(1915), 31 T. L. K. 543. 

Annotation Refd. Gans S.S. Line r. Celtic Shipping Co. 

(lUlb), 34 T. L. U. 283. 

2569. Delay due to decree of foreign govern- 

ment— Compulsory disinfecting of ship.] — Lemons 
belonging to pltf. were loaded on defts.’ steamship 
at Naples for carriage to London under a bill of 
lading whicli contained the exceptions “ restraints 
of princes ” & “any circumstances beyond the 
shipowner’s control ” & gave the ship libeity to 
call at any ports in the course of the voyage. 
The ship had come to Nai)les from Mombassa. 
After leaving Nai)Ies the ship proceeded to Mar- 
seilles, at which port, by reason of the fact that 
Mombassa was a plague, contaminated port, & 
that the ship had a foul bill of health, the sliip, 
in accordance with a decree of the Erench Govt, 
in force since 1900, was subjected by the ])ort 
authorities to a^process called deraiisaiion which 
involved the pumping of sulphurous fumes into 
the ship’s holds, in consequence of which the 
lemons arrived at their destination in a damaged 
condition: — Held: (1) defts. were not protected 
from liability for the damage by the above excep- 
tions in the bill of lading ; (2) the fact that the 
ship would inevitably have to undergo at Mar- 
seilles the process of dcratimiion, which would 
damage the lemons, caused her to be not reason- 
ably lit at Naples for the carriage of the lemons, 
& she was, therefore, unseawoithy. — Oiampa v. 
British India Steam Navigation Co., Ltd., 
[1915] 2 K. B. 774 ; 81 L. J. K. B. 1053 ; 20 Com. 
Cas. 247. 

Annotation : — As to (2) Refd. I’aterHOii, Zochouis r. Elder, 

Dempster, [1933] 1 K. B. 430. 

2570. Ship commandeered.] — The owner 

of a Greek ship chartered her to x^ltfs. under a 


charterparty which provided that if she should be 
“ commandeered ” by the Greek Govt, the charter- 
party should be cancelled. While the ship was 
lying at Marseilles discharging coal for the char- 
terers, the Greek Govt, on Sept. 25, 1915, sent an 
order to the captain requiring him to proceed at 
once to Piraeus for the purpose of placing the 
ship at their disposal if they should desire to use 
it. On Oct. 11, while the ship was still at Mar- 
seilles, the Greek Govt, withdrew their order & 
released the ship : — Held : the ship had been 
“ commandeered ” & the charter^jarty was can- 
celled. — Capel V, SouLiDi, [1910] 2 K. B. 365 ; 
85 L. J. K. B. 1109 ; 114 L. T. 921 ; 32 T. L. R. 
508 ; 13 Asp. M. L. 0. 301, C. A. 

2571. Proposed voyage prohibited by coun- 

try to which ship belongs — Although ship not 
within Jurisdiction of own country.] — By a char- 
terparty made in the United Kingdom in 1916 
defts., as owners of a Swedish shii>, chartered her 
to pltfs. for a period of six months for trading 
between certain ports, all of which were outside 
Sweden. Losses by restraints of princes were 
excej^ted. The owners & the master were Swedish 
subjects ordinfiiily resident in Sweden. The ship 
being at Cardiff pltfs. proposed to send her with a 
cargo of coals to Genoa, one of the charterparty 
ports. Defts. refused to allow her to go there 
on the grounds that under the Swedish emergency 
legislation the ship was prohibited from carrying 
goods for freight between ports outside the Swedish 
kingdom, the owmei's & master being rendered 
liable to imprisonment for any breach of that 
prohibition. In an action to restrain defts. from 
using .the ship otherwise than in accordance with 
the chai’terijai’ty defts. relied on the exception 
of resti*aints of princes : — Held : the fact of the 
ship being outside Swedisli territorial limits, <fc 
of the Swedish (To^i^. consequently not being in 
a position to enforce the restraint directly iqiori 
the ship, did not lire vent the prohibition from 
operating as a restraint of princes ; it was enough 
for that purpose that the Sw’edish Go\i>. was 
capable of enforcing the restraint uiion the i)ersons 
having the custody of tlie ship. — Furness, Withy 
& Co. r. REDERiAkT. Banco, [1917] 2 K. B. 873 ; 
87 L. J. K. B. 11 ; 117 L. T. 313 ; 62 Sol. Jo. 
25 ; 14 Asp. M. L. C. 137. 

Annotation Refd. ^lunbro Saccharine Co. r. Corn Products 

Co., [1919] 1 K. B. 198. 

2572. Foreign ship detained in United 

Kingdom — Failure to obtain licence required by 
country to which ship belongs.] — In chartering a 
Swedish vessel tj convey resin through Sweden 
to Russia, tlie regulations issued by the Swedish 
Govt, forbidding, to the knowledge of the paities, 
the exi)ort of resin from Sweden, & also its transit 
w’ithin that/ kingdom without a licence, arrests & 
restraints of princes, rulers, & people were ex- 
cepted. The vessel was detained by the British 
Customs authorities in the United Kingdom for 
ten weeks, ha\i.ng failed to proem’e a licence from 
the Swedish authorities to take the cargo through 
Sweden. The owners brought a claim against 
the charterers in respect of such detention. The 
IMze Ct. decided in the owner’s favour & awarded 
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2670 i. Itestraint or interruption by 
lawful authority — Ship commandeered,] 
^Whoro a bill of lading: provided that 
the shipowner should not be liable for 
loss or damage occasioned, inter alia, 
by “ arrest & restraint of princes, rulers 
or people ** : — Held : the requisition of 
the ship by the Govt, of India fell 
within the exception. — Khisiina Naik 
& Sons v. Cayzkr, Iuwimc ifc Co., Ltd. 
(1920), 1. L. U. 41 Mad. 145. -IND. 


r. Confiscation — Omission of master 
to enter yoods in ship^s manifest .] — 
Goods shipped under a bill of lading 
containing an exception of loss from 
any default of the master in navigating 
the ship, •• or under any other circuni- 
stancoB,** were conilbcated at a foreign 
port by reason of the omission of the 
master to insert an entry of them in the 
ship’s manifest, as inquired by the law 
of the port. In an action on the bill 
of lading by the shipper against the 
shipowner i - Held : this exception was 


not a defence ; & such confiscation 
could uot bo considered a restraint of 
princes. — Ah Kang v, Austrai.asian 
Stkam Navigation Co. (1883), 9 

V. L. R. (L.) 171.— AUS. 

t. Shortage of delivery uaggons 

on wharf — Waggons comnumdeered,] 
— Cazalet v. Morris & Co., S.S. 
Cronstadt, [1916J S. C. 952-3.— SCOT. 

a. Refusal of permit to la^ul 

goods ,] — Taylor v, John Lewis, Ltd., 
[19271 S. C. 891.— SCOT. 
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Sect. 4 . — Excepted perils: Svb-sects. 5 c£: 6, A. <&: 
B. (g), (?;) (c).] 

them damages for ten weeks’ detention. — lliB 
Lisa (1924), 40 T. L. K. 252, P. C. 


Sub-sect. 0. — Perils of the Sea. 

A, In General. 

SeCy note, Carriage of Goods by Sea Act, 1924 
(c. 22), Article IV., r. 2 (c), d: compare Insurance, 
Vol. XXIX., pp. 197-204, Nos. 1566-1641. 

2573. Same meaning as In Insurance policy.] — 

(1) Foundering caused by collision with another 
vessel is within the exception “ dangers &; acci- 
dents of the sea ” in a bill of lading : & excuses 
the shipowner for non-delivery of the goods if 
it occurs without fault in the carrying ship. 

(2) The term “ perils of the sea ” does not 
cover every accident or casualty which may 
happen to the subject-matter. ... It must be 
a peril “ of ” the sea . . . [the words] do not 
protect, for example, against that natwal 
inevitable action of the winds & waves which 
results in what may be described as wear & tear. 
There must be some casualty, sometliing which 
could not be foreseen as one of the necessary in- 
cidents of the adventure (Lord Herschell). 

(3) 1 certainly must not be understood as 
deciding that the mere proof of loss by collision, 
under circumstances as consistent with its result- 
ing from the negligence of the cai frying slii}) as 
from any other cause, would exonerate defts. 
(IX)RD llERSCHELL). 

(4) Whatever the exiu’ession “ perils of the 
sea ” means in a policy of insurance, it means 
neither more nor less in a bill of lading (liOitD 
Macnagiiten). — W’lLSON, Sons A Co. v. Xantiio 
(Cargo Owners), The Xantho (1887), 12 App. 
Cas. 503 ; 66 L. J. P. 116 ; 57 L. T. 701 ; 36 
W. K. 353 ; 3 T. L. R. 766 ; 6 Asp. M, L. C. 207, 
H. L. 

Annotaiians : — As to (1) Expld. Stott Baltic SteanicrH r. 
Marten, [1914] 3 K. B. i‘J62. Refd. Hamilton, Fraser v. 
Pandorf (1887), 12 App. Oas. 518. As to (2) Apld. Sosson 
V. Western Assce., [1912] A. C. 5C1. Consd. Grant, Smith 
Sc McDonnell v. Seattle Construction & Dry Dock Co., 
[1920] A. C. 162 ; Samuel v. Dumas, [1924] A. C. 431. 
R^d. Blackburn tu Liverpool, Brazil & River Platti SUsam 
Navigation Co., [1902] 1 K. B. 290. As to (3) Expld. Tho 
Glenaan'och, [1894] P. 226. As to (4) Refd. Trindcr, 
Anderson v. Thames Sc Mersey Marino Insc^., Trinder, 
Anderson v. North Queensland Insco., Trinder, Anderson 
V. AVeston, Crocker, [1898] 2 Q. B. 114 ; Leyland Shipping 
Co. V. Norwich Union Fire Insce. Soc., [1918] A. C. 350. 
(Jenerally, Refd. Dunn v. BucknaJl, Dunn v. Donald 
ChuTie, [1902] 2 K. B. 614 ; Jackson v. Mumford (1902), 
8 Com. Caa. 61 ; Tho Torbryan, [1903] P. 35 ; Baxter’s 
Leather Co. v. Royal Mall Steam Packet Co., [1908] 1 
K. B. 796 ; Travers v. Cooper (1914), 20 Com. Cos. 44 ; 
British & Foreign S.S. Co. v. R., [1918] 2 K. B. 879. Mentd. 
Trim Joint District School Board of Management v. 
Kelly, [1914] A. C. 667. 

2574. .] — (1) Hice was shipped under a 

cliarterparty & bills of lading which excepted 
“ dangers & accidents of the seas.” During the 


voyage rats gnawed a hole in a pipe on board the 
ship, whereby sea water escaped damaged the 
rice, without neglect or default on the part of 
the sliipowners or their servants : — Held : the 
damage was within the exception, & the shipowners 
were not liable. 

I think the idea of something fortuitous & un- 
expected is involved in both words, ” peril ” or 
“ accident ” (IjORD Halsbury, 0.). 

(2) I am of opinion that “ perils of the seas ” 
is a phrase having the same meaning in bills of 
lading & charterparties as in policies of insurance 
(Lord Brajiiwell). — Hamilton, Fraser & Co. 

V. Pandorp & Co. (1887), 12 App. Cas. 518 ; 67 
L. J. Q. B. 24 ; 57 li. T. 726 ; 62 J. P. 196 ; 36 

W. B. 369 ; 3 T. L. B. 768 ; 6 Asp. M. L. C. 212, 
H. L. ; revsg. S. C. suh nom. Pandorp v. Hamil- 
ton (1886), 17 Q. B. D. 670. 

Annotations: — As to (1) Expld. Ballon ty no v. Mackinnon, 
[1896] 2 Q. B. 455. Apld. lieiiHcy r. AVhitc, [1900] 1 Q. B. 
481 : Blackburn r. Liverpool, Brazil & River Plato Steam 
Navigation Co.. [1902] 1 K. B. 290. Consd. Fenton v. 
Thorley, [1903] A. C. 443 ; Leyland Shipping Co. r. 
Norwich Union Fire Insce. Soe., [19J8J A. C. 350 ; Samuel 
r. Dumas. [1924] A. C. 431. Refd. Trinder, Anderson v. 
Thames & Mersey Marino Insec., Trinder, Anderson v. 
North Queensland Iiisih*., Trinder, Anderson r. Western, 
Ch-ocker, [1898] 2 Q. B. 114 ; Walker v. LllJoshall Co. 
(1899), 69 L. J. Q. B. 192 ; The Torbryan, 11903] P. 35 ; 
Steel v. Cammell, Laird, [190.0] 2 K. li. 232 ; Ingram & 
Ro 5 do V. Services Marltimos du Treport, [1913] 1 K. B. 
.538; Stott Baltic Steamers r. Martin, [1914] 3 K. B. 
1262 ; Denholm r. Shipping Controller (1920), 124 L. T. 
378. Oenerallj/, Refd. I’liaiues & Mersey Marine Insce. v. 
Hamilton, Fraser (1887), 12 App. Cas. 484 ; The Bedouin, 
118941 P. 1; The Northumbria (1906), 95 L. T. 618; 
Morrison r. Sliuw, Savlil & Albion Co., [1916] 1 K. B. 
747 ; Becker. Gray v. London Assce. Corpn., 1 1918] 
A. C. 101 ; British & Foreign S.S. Co. v. R., [1918] 2 K. B. 
879. 

2575. Fortuitous accidents — Occurring in course 
of voyage.] — Hamilton, Fjcaser & Co. v. Pan- 
dorf A Co., No. 2574, ante. 

2576. Not mere wear & tear.] — 

Wilson, Sons & Co. v . Xantiio (Cargo Ownpjrs), 
The Xantiio, No. 2573, ante. 

2577. Applicable only to voyage.] — Smith v. 
Dart & Son, No. 1875, ayite. 

2578. Burden of proof.] — Beckford v. Clerke 
(1665), 1 Keb. 830 ; 1 Sid. 230 ; 82 E. R. 1079. 

2579. Of shipowner’s negligence.] — Wil- 

son, Sons & Co. v . Xantho [Cargo Owners), 
The Xantho, No. 2573, mde. 

2580. .] — Pltfs. brought an action 

against defts. for non-delivery of goods shipped 
under a bill of lading containing the usual excep- 
tions, but not excepting negligence. The -good.s 
had been damaged by sea water through the 
stranding of the vessel, & defts. claimed exemption 
from liability on the ground that the loss was 
occasioned by perils of the sea ; but tho judge 
ruled that in order to excuse themselves for ilie 
damage to the goods it lay on defts. to show not 
only a peril of the sea, hut a peril of the sea not 
occasioned by their negligence : — Held : as the 
loss apparently fell within the exception, the 
burden of showing that defts. were not entitled 
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2878 i. Burden of proof. ] —In an action 
on a bill of ladi^ lor damages in 
respect of goods lost or damaged while 
on tho sea, it is for deft, who relies on 
the exception of perils of the sea to 
make out a prirnd fade case of loss by 
perils of the soa, k, tor pltf. to prove 
that that loss could have been avoided 
by the exercise of reasonable care on 
the part of deft. — ^Vacuum Oil Co. 
Pty., Ltd. v. Commonwealth & 
Dominion Line, Ltd., [1922] V. L. R. 
693 ; 44 A. L. T. 46.— AUS. 

2678 ii. •! — The onus is on deft. 

to bring himself within the exception 
in tho bill of lading.— Harmngton v. 


Boudrot (1888), 21 N. S. R. (9 R. & G.) 
97.— CAN. 


2678 iii. .] — In a suit for damage 

caused to the pJtf.'s goods entrusted for 
carriage by the defts.* ship, it is for tho 
deft, to plead & prove ‘^perils of the 
sea.** If he makes out a jtrimd fade 
case, the pltf. can rebut It by proving 
defts.’ negligence. The mere fact that 
the accident might have been avoided 
])y greater foresight does not prove 
negligence. — Esupati Mahammedbhay 
Alubhoy V. Thaha Ummal (1924), 
I. L. R. 47 Mad. 610.— IND. 

2678 iv. .] — Where produce 

shipped at New York, U.S., to be de- 
livered to St, John’s, Newfoundland, in 


good order & condition, dangers of the 
sea excepted, was on arrival fougd to bo 
unmerchantable, the ct. was of opinion 
that the onus of proof was on tho ship- 
owner to show that the injury arose 
from the dangers of the seas Sc from 
them alone. — ^Hakvey v. Ellie (1877), 
6 Nfld. L. R. 128.— NFLD. 

2879 i, Of shipowner's negligeneeA 

— The C 0 MMONWEAI.TH, ETC., [1928] 
N. Z. L. R. 141.— N.Z. 

b. Ic€.\ — In a charterparty Ics 
avaries de la rner et de la saison were 
excepted from a general covenant of 
responsibility for the chartered vessel : 
— Held: the charterer was not to be 
answerable for her loss by ice, — 
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to the benefit of the exception, by reason of negli- 
gence, lay upon pltfs. — T ub Glendarboch, 
[1894] P. 226 ; 68 L. J. P. 89 ; 70 L. T. 344 ; 
iOT. L. R. 269; 38 Sol. Jo. 362 ; 7 Asp. M. L. C. 
420 ; 6 R. 686, C. A. 

Consd. Ashton v. L. & N. W. Ry., [1918] 2 
K. B. 488. Apld. Rowett, Leakey v. Scottish Provident 
Jnstltutlon, [1927] 1 Ch. 55. Refd. Asiatic Petroleum 
C^o. V. Leuiiard's Carrying Co., [1914] 1 K. B. 419 ; Munro, 
Brice v. War Risks Assocn., [1918] 2 K. B. 78; S.S. 
Mathoos V. Dreyfus, 11925] A. C. 054 ; Stoncy v. East- 
boui*ne R. D. C., 11927] 1 Ch. 367. Mentd. Iliu'st v. 
Evans, [1917] 1 K. B. 352. 

2581. Loss attributable as well to negligence as 
to perils of sea — Right of plaintiff to recover.] — 

In an action against the projjrietors of a steam 
vessel, to recover compensation for damage done 
to goods sent by them as carriers, if on the whole 
it be left in doubt what the cause of the injury 
was, oi‘, if it may as well be attributable to perils 
of the seas as to negligence, pltf. cannot recover ; 
but if the perils of the seas requii*ed that more 
care should be used in the stowing of the goods 
on board than was bestowed on them, that will be | 
negligencie, for which the ownei'S of the vessel 
will be answerable. — M uddle v. Stride (1840), 

9 (’. Sz P. 380, N. P. 

2582. Exception as mutual protection.] — B arrie 
V. I^PJRUViAN CoKPN., Ltd., No. 2.537, ante, 

B. Particular Instances, 

(a) CoUisio7i, 

*SVr, noHU (Carriage of Goods by Sea Act, 1924 
(c. 22), Arlicle IV., r. 2 (c) & compare Insurance, 
Vol. XXIX., pp. 208, 204, Nos. 1626^1641. 

2583. Whether within exception.] — Where there 
is an exception in a charterparty of “ perils of the 
sea,’* a loss from the ship’s running foul of another 
by misfortune is within the exception, & is a loss 
by perils of the sea. — BuLiiER v, Fisher (1799), 
8 Fsp. 67 ; Peake, Add. Gas. 183 ; 170 E. R. 540, 
N. 1*. 

A nnotaiions : — Refd. Idoyd r, (icncral Iron Screw Collier 
CVi. (1801), 3 U. & C. 284 ; Chartered IMercantile Bank of 
India r. NothcrlandB India Steam Navii?ation Co. (1883), 
10 Q. B. D. 521 ; Pandorf r. Hamilton (1885), 10 Q. B. D. 
629. 

2584. Effect of negligence.] — A collision 

between two vessels brought about by the negli- 
gence of either of them, without the waves or wind 
or difficulty of navigation contributing to the 
accident, is not “ a ]ieril of the sea ” within the 
terms of that exception in a bill of lading. — 
Woodley v. Mjchell (1888), 11 Q. B. 1). 47 ; 
52 L. J. Q. B. 825 ; 48 L. T. 599 ; 81 W. R. 651 ; 
5 As}>. M. L. C. 71, C. A. 

Annotations : — Consd. I’andorf r. Hamilton (1885). 16 
Q. B. D. 629. Distd. CJarnton Sailimr Shij) Co. r. lllckie 
Borman (1886), 18 Q. B. D. 17. Overd. Wilson r. The 
Xantho (1887), 12 Anp. (’as. 503. Refd. P>Tiiaii v, Burt 
(1883), ("ab. & El. 207 ; Lojland Sbippinpr Co. r. Norwich 
Union Fire Insce. Soc., [1917] 1 K. 13. 873. 

2685. .] — ^Wii^oN, Sons & Co. v, 

Xantho (Cargo Owners), The Xantho, No. 2578, 
afitc. 


(b) Damage by Rats. 

See^ nowy Carriage of Goods by Sea Act, 1924 
(c. 22), Ai*ticle IV., r. 2 (c) ; & compare Insurance, 
Vol. XXIX., p. 203, No. 1623. 

2586 . Whether within exception— Rats proximate 
cause of damage.] — (1) Where goods put on board 
a ship to be carried by sea, for hire, under a biU 
of lading wMch contains only the usual exception, 
viz. “ the act of God, the Queen’s enemies, fire, 
& all other dangers & accidents of the seas, rivers, 
&; navigation, etc., excepted,” arc damaged by 
rats during the voyage, it is no defence to an action 
by the owner of the goods that the master had 
kept cats on board. 

(2) Semble : it would be a defence that rats had 
made a hole in the ship through which water came 
in A injured the goods. — L averoni v, Drury 
( 1852), 8 Exch. I(i6 ; 22 L. J. Ex. 2 ; 16 Jur. 1021 ; 

1 W. R. 55 ; 155 E. R. 1301 ; sub nom. Levkroni 

V. Drury, 20 1j. T. O. S. 178. 

Annotations : — As to (1) Distd. Kay v. Wheeler (1J67), L. R. 
2 C. R. 302 ; Hamilton, Fraser v. Pandorf (1887), 12 App. 
CfiH. 518. As to (2) Apprvd. Hamilton, Fraser v. Pandorf 
(1887), 12 App. Cas. 518. Reid. The Chasca (1875), 32 
L. T. 838. Gcnerallv, Mentd. Carstairs v. Taylor (1871 ). 
L. R. C Exch. 217 ; Nugent r. Smith (1875), 1 C. P. D. 19. 

2587. .] — Goods were shipped under 

a bill of lading containing the usual exceptions of 
“ the act of God, the Queen’s (enemies, lire, & all 
A every other dangers A accidents of the sea, 
rivci*s, A navigation, of what kind A natui'e soever.” 
The goods were injured during the voyage by rats, 
though the shipowner had taken all possible 
precaution to prevent it : — Held : the cause of injury 
did not come within the exception, A that the ship- 
owner was liable. — K ay v, Wheeler (1867), L. R. 

2 C.‘r. 302; 86 L. 3. C. P. 180; 16 L. T. 66; 15 

W. R. 495 ; 2 Mar. L. C. 466, Ex. Ch. 

.—-Reid. The Diiero (18G9) 38 L. J- Adm 09; 
The Freedom (1869), L. R. 2 A. & K. 346; The Cbabca 
(1876), 32 L. T. 8:^8 ; Pandorf r. Hamilton (1886), 1 i B. 
D. 670. Moatd. The Patria (1871), L. R. 3 A. it E. 436. 

2588. Rats not proximate cause of damage 

— Sea water entering through hole gnawed in ship.] 

— Laveroni v. Drury, No. 2586, ante. 

2589. .] — Hamilton, Fraser A 

Co. V, Pandorf A Co., No. 2574, ante, 

(f) Pirates. 

See, note, Carriage of Goods by Sea Act, 1924 
(c. 22), Ai'ticle IV., r. 2 (c). 

2590 . General rule.] — Pirates arc perils of the 
sea (Boll, .7.).— Pickering v. Barkley (1618), 

Sty. 182 ; 82 E. R. 587. o. . ,oe 

Distd. Cullen hwfler (1.815), 4 stark. 138. 
Consd. RubbcU V. Niemann (1864), 1/ C. B. 

Refd. Pandorf v. Hanuiton (18bb), 17 (j. B. D. 6j0. 

2591 . .] — I>ii’acy is one of the danger of 

the sea {per CuH.).— Barton v. Woliafokjj (1686), 
Comb. 56 ; 90 E. R. 341. 

Anywtations .—-nBid. RubscJI v. Vi a’-fP* 

N. S. 163 ; Pandorf r. Hamilton (1886), 17 Q. B. D. 6i0. 

2592. .] — Russell v. Niemann, No. 2544, 

ante . 


FouGLinK V . Bouciikr, 2 R. do L. 78. — 

CAN. 
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2686 i. Wticther within exception— Hats 
proMmate cause of damage .] — According 
to Engliah law damage by rats is not 
damage by “ Act of God or dangers & 
accidents of the seas,'* & a shlpowuior is 
liable for such damage, where there is 
no special exception in the bill of lading, 
oven though no prove that he took 
every precaution for the extermination 
of rats. 


Semhle : Roman-Dutch law docs not 
differ from English law in this respect. 
— Muter ’ s Executors r. Jones (1860), 
3 S. 356.— S. AF. 

0 . Hats not jxojriniate came 

of damage.]— V. Bros. shippcMl sonic 
galvanised iron by the German barque 
Stephanie at Llverp(»ol for thi' Cape. 
On the voyage, two of the scupper piws 
were gnawed through by rats, with the 
result that the iron was much damaged 
by the action of the sea water winch 
had flowed from the scupper pipes into 
the hold. It was proved that, by an 
inexpensive contrivance, the scupper 


pes could have been protected against 
,tH, and that rats have a propensity 
I gnaw through leaden pipes convey- 
g water, i*ut some of the defendant s 
Itnosscs stated that it was unusual 
, to protect leaden pipes. In an 
jtion for the damage by 1\ Bros, 
raiust the shipowner ; — Held : the 
cception of damage by vermin did not 
[)plv, as the gnawing of tlio rats was 
Dt the proximate cause of the damage ; 

. there was suftlciont evidence of 
egligenoe on the part of the shlp- 
wncr to deprive him of the benefit of 
ie exception. — Philu* Brothers v, 
[OOP (1886), 4 S. C. 63. — S. AF. 
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Scot. 4. — Ejrcrptcd perils: Sub-sect. 0, B. {d); sub- 
sect 7.] 

(d) Other Perils. 

SeCf now. Carriage of Goods by Sea Act, 1924 
(c. 22), Article IV., r. 2 (c). 

2593. Damage to cargo by escape of water from 
boiler — Negligence of captain.] — Where damage 
was done to a cargo by water escaping through the 
pipe of a steamboiler, in consequence of the pipe 
having been cracked by frost : — Held : this was 
not an act of God, but negligence in the captain, 
in filling his boiler before the time for heating it, 
although it was the practice to fill overnight wlien 
the vessel started in the morning. The owners are 
liable for damage occasioned thereby to the cargo. 
--SiORDET V. Hall (1828), 4 Bing. 607 ; 1 Moo. 
& P. 561 ; 6 L. J. O. S. C. P. 137 ; 130 E. B. 902. 
AnnoUxtio^ : — ^Refd. The Norway Brown. & Lush. 

3 <7. Mentd. Fenton v. Thorley, [1903J A. G. Ars. 

2694. Unauthorised seizure by government 
officials.] — In assumpsit upon an undertaking to 
carry goods in defts.’ ship to Canton, & to deliver 
them to pltfs.’ agents at Canton, dangers & 
accidents of the seas navigation excepted ; 
defts. pleaded that the .ship arrived with the goods 
on board, near to the port of Canton ; that certain 
persons exercising the powers of Her Majesty’s 
govt., to wit, E. & S., did for lawful causes forcibly 
prevent, & still did prevent defts. fi*om delivering 
the goods at Canton : — Held : the X)lea was bad, 
for not sufficiently disclosing that E. & S. had 
authority to act in the manner alleged. — Evans v. 
Hutton (1842), 4 Man. & G. 954 ; 2 Dowl. N. 8. 
600 ; 5 Scott, N. li. 670 ; 12 L. J. C. P. 17 ; 6 
Jur. 1042 ; 134 E. R. 391. 

2595. Damage by wind while In dock.] — ^L aurie 
V. Douglas, No. 2642, post. 

2596. Confiscation by order of court.] — As- 
sumps it by shipper on a contract of affreight- 
ment. Declaration stated that x>itf. had shi})ped 
on board deft.’s ship then in the bay of Gibraltar, 
bound for London, calling at Cadiz, certain goods 
to be safely conveyed to London, A; there delivered 
in good order, the act of God, the Queen’s enemies, 
fire, all & every other dangers & accidents of the 
seas, lively, & navigation, of whatever nature or 
kind soever, save risk of boats, etc., excepted, 
pltf., paying freight : promise by deft, so to con- 
vey & deliver the cargo, saving the above 
exceptions ; breach, that he failed to do so. Plea, 
that the ship in the course of her voyage called 
at Cadiz, & was tlien within the jurisdiction of 
the officer of Customs there & of a certain ct. of 
Spain : that, while the ship was there, the goods 
were, according to the law of Spain, lawfully taken 
out of the ship by the officers, against the w^ill 
^vithout the default of deft., on a charge of sus- 
yjicion of their being contraband according to the 
law of Spain, & were confiscated by a decree of 
t he sfud ct. : — Held : the plea alleged no excuse 
within the express exceptions in the contract ; 
the decree of confiscation was in itself no answer ; 
& it did not appear by the plea to have been 
incurr-fd through any fault of pltf. — Spence v. 
Chodwick (1847), 10 Q. B. 517 ; 16 L. J. Q. B. 
313 ; 9 L. T. 0. 8. 101 ; 11 Jur. 872 ; 116 E. B. 
197. 

Anriotatiom : — Retd. The Newport (IS.'iS), Sw. 336 ; Geipel 
V. Sinith (1872), il L. J. Q. B. 153. Mentd. Jacobs v. 


Cr6(lit Lyonnais (1884), 12 Q. B. B. 680 ; Blackburn 

Bobbin do. v. Allen, 11018J 1 K. B. 540 ; Mfttthey v. 

Curling. [1922] 2 A. C. 180. 

2597. Hypothecation — Consequent on perils of 
the sea.] — \^ere the master of a ship, damaged by 
perils of the seas, hypothecated at a foreign port, 
by one bottomry bond, for necessary repairs, the 
ship, freight, & cargo amongst wliich were pltf.’s 
goods, & the ship & fi'eight having realised less 
than the sum borrowed, pltf. was obliged to con- 
tribute towards the difference, & also to pay his 
proportion of the costs of a suit instituted in the 
Ct. of Admlty. by the obligee of the bond i-^Held : 
(1) pltf. might maintain an action against the 
owner of the ship on an implied promise to 
indemnify him ; (2) the non-delivery of the goods 
was not, under the above circumstances, occasioned 
by perils of the seas,” so as to be within the 
exception of the bills of lading. 

(3) In ordering the repairs of the ship, the master 
acts exclusively as agent of the owner of the sliip. 
No other person but the owner of the ship, or his 
agent, can have any authority to order the repaii’S. 
The owner of the cargo cannot insist on such repairs 
being made, for the shipowner is absorbed from his 
contract to cany, if prevented by the perils of the 
seas, & he is bound by it if prevented by inlierent 
defects in the shi}) ; in cither case, if he does repair, 
he does so for tlie sake of earning freight, which 
the master is bound to enable him to do if he can 
(Patterson, J.). — Benson v, Duncan (1849), 3 
Exch. 644 ; 18 L. J. Ex. 169 ; 12 L. T. O. S. 516 ; 
14 Jur. 218 ; 154 E. li. 1003, Ex. Ch. ; affg. S. V. 
suh nom. Duncan v. Benson (1847), 1 Exch. 637. 
Aniwiaiiotm : — As to (1) CoDSd. HalU.'tt v. Wigram (1850), !) 

C. B. 580. Reid. The Olivier (1802), Jaish. 484 ; Lloyd 

V. Giilbert (1865). 6 B. & S. lUO; The Lizzie (1808). ID 

L. T. 71 ; Tbo Eugeuic (1873), L. B. 4 A. & E. 123 ; 

Miodbrudt v. Fitzsiiiiou, The Kiiergio (1875), 32 Ij. T. 

579. As to (3) Consd. Atwood v. Sellar (1879), 4 Q. B, 1). 

342. Reid. GibbH a. Grey, Grey v. Gibbs (1857), 2 H. & N. 

26. Gmcrally, Refd. .Atkinson v. Stephens (1852), 7 

Kxeb. ,'>07 ; Stainbank v. Shepard (1853), 13 C. B. 418 ; 

The StaHordshiro (1871 ), 25 L. T. 137. Mentd. The 

Union (1800), 30 L. J. 1'. M. & A. 17 ; The Onward 

(1873), L. Jl. 4 A. & E. 38. 

2598. “ Dangers of the roads ’’—Dangers of 
roads where ships anchor.] — D e IIotuscuild v. 
ItoYAL Maij. Steam Packet Go., No. 2636, post. 

2599. Worms attacking ship.] —T he Jessie 
Miller, Ueydorn v. Bibby (1855), 7 L. T. 102 ; 
subsequent proceedhujs, 25 L. T. O. S. 199. 

2600. Damage due to stowage.] — (1) The right 
of suing upon a contract under a bill of lading 
follows the property in the goods therein specified, 
that is, the legal title to the goods as against the 
indor*see. 

(2) A cause of damage to cargo, instituted under 
Admiralty Court Act, 1861 (c. 10), s. 6, by the 
consignees, who were also assignees of the bills of 
lading, to recover damages on account of breaches 
of contract <k duty with respect to certain parcels 
of oil cake, which in the bills of lading were 
agreed to be delivered in the like good order 
A condition as when shipped, the dangers of the 
seas only excepted ; but the oil cake, when 
delivered, was in a greatly damaged & deteriorated 
condition, occasioned by the jjacking & stowage : — 
Held : as the proximate cause of damage arose 
from the nature & collocation of the cargo, con- 
sisting of animal, vegetable, & to some extent 
putrescible matter, & the want of due ventilation, 


PART VII. SECT. 4, SUB-SECT. 6.— 
B. (d). 

d. Accident to rudder,] — Pltf. 
shipped cattle on a stoainship of defts., 
the latter agreeing to 8U)>ply them with 
water. On the 9tb day of the voyage 
from Portland to Liverpool, the snip’s 
rudder broke, & the vessel only reached 
Liveipool alter 49 days’ voyage. The 


captain to economise coal stojipod con- 
densing water for use of cattle, & a 
largo part of pltf.'s cattle died In conse- 
quence, the remainder were rendered 
of little value .* the accident 

to the rudder was caused by perils of 
the seas, &. in the circumstances, the 
stoppage of water & pltf.’s consequent 
loss were the result of inevitable acci- 


dent, force imijeure, & defts. were not 
liable therefor. — Kkjxy v. Mississippi 
& Dominion H.S. Co. (1886), 39 L. G. J. 
42.— CAN. 

e. “ Loss of carrying ship.**] — Dada- 
BHAi Houmuhji Dub ABU v. Kiiambatta 
(1896), I. L. li. 22 Bom. 89.— IND. 

f. Cattle injured in heavy weather,] 
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it was not brought within the legal exception of 
“ dangers of the seas.*' — T ub Freedom (1871), 
L. R. 3 P. C. 594 ; 8 Moo. P. C. C. N. S. 29 ; 24 
L. T. 462 ; 1 Asp. M. L. 0. 28 ; 17 E. R. 224, P. 0. 
Annotatima :~As to (1) Consd. Sowell v. Burdick (1884), 10 

App. Cas. 74. As to (2) Consd. The Chasca (1875), L. 11. 

Generalli/, Refd. Lebeau v. General Steam 

Navigation Co. (1872), 21 W. R. 146. 

2601. .] — Damage to cargo occasioned by 

salt water does not come within the excepted perils 
when by reason of the place in which it is stowed 
it is exceptionally liable to such damage in severe 
weather. — The Oquendo (1877), 38 I.. T. 151 ; 3 
Asp. M. L. C. 658. 

2602. Oozing from casks strained by bad weather.] 

— Damage to cargo caused by the oozing of wine 
from casks through straining in bad weather is 
damage occasioned by perils of the seas, & the 
shipowners are, under the usual exceptions, exempt 
from liability therefor, where the cargo is, prox^erly 
stowed, or is stowed in such a manner that the 
master is not resi)onsible for bad stowage. 

Where a charterparty, stipulates that a vessel 
is “to be stowed by charterers’ stevedore, at risk 
& expense of vessel,” & a cargo is supplied by the 
charterers Ac is stowed by their stevedore, the 
shipowner is not responsible for damage occasioned 
by bad stowage. -The Catharine Chalmers 
(1874), 82 D. T. 847 : 2 Asp. M. I.. C. 598. 

2603. Holes feloniously bored by crew.]— A 
shipowner signed bills of lading for the due delivery 
of cargo at the [)ort of discharge, the dangers of the 
seas ^ fire only excepted : — Held : the exceptions 
in the bills of lading did not operate to protect him 
from liability for damage done to the cargo by 
sea watei*, let into the hold in consequence of the 
barratrous act of the crew in boring holes in the 
ship during her voyage, for the puiqiose of scuttling 
her.- The (Uiasca (1875), Ju R. 4 A. & E. 44(5 ; 44 
I.. J. Adm. 17 ; 32 L. T. 838 ; 2 Asp. M. L. C. 600. 
Avnotations : — Refd. Scaramanffa r. Stamp (1879), 4 C. P. D. 

316 ; Chartered Mcrcantllo Bank of India, v. Netherlands 

India Steam Navigation Co. (1883), 10 Q. B. I). 521 ; 

Pandorf r. Hamilton (1885), 16 Q. B. D. 629 ; Samuel 

r. Dumas. [1924] A. C. 431. 

2604. Damage through closing of ventilators 
during storm.] — A cargo of maize A oats shipped 
on defts.’ steanisliip was damaged by lieat i)ro- 
ceeding from the bulkheads inclosing the engine 
A boiler space, which was unable to escape owing 
to the necessary closing of the ventilators for a 
period of seven days during a storm of exceptional 
severity A diu aiion : — Held : (he loss was 
occasioned by “ accidents of the seas.”— T he 
Thrunscoe, [1897] P. 301 ; 66 L. ,T. P. 172 ; 77 
L. T. 407 ; 46 W. R. 175 ; 13 T. D. R. 566 ; 8 
Asp. M. L. C. 313, D. G. 

2605. Seacock imperfectly closed.] — McFadden 
V, Blue Star Ijne, No. 2796, post. 

2606. Deck plate strained through bad weather.] 
— Pltfs.’ goods were carried under a bill of lading 
containing the words “ all otlier conditions as per 
charterparty including negligence clause.” A 
clause in the charterparty stated that “ the 
steamer is in no way liable for the consequences 
of . . . perils of the seas. . . . Neither is the 
steamer answerable for losses occasioned by . . . 
unseaworthiness, or latent defect in hull, machinery 
or appurtenances whether existing or not before or 
after the commencement of the voyage, not result- 
ing from want of due diligence by the owner of the 
steamer, or by the ship’s husband or manager 

A, by a further clause in the charter- 
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party, the above clause was to be embodied in the 
bill of lading. 

During the voyage damage was done to pltfs.’ 
goods owing to a small crack in a deck plate which 
let the water through, A pltfs. alleged, A established 
in the ct. below, unseaworthiness not covered by 
the exceptions incorporated in the bill of lading ; — 
Held : (1) the evidence showed that bad weather 
was met witli involving straining of the vessel 
sufficient to account for the crack in question. A, 
therefore, a primd facie case of perils of the seas 
liad been made out, which pltfs. upon whom the 
burden of proof rested, had failed to rebut ; (2) the 
bill of lading incorporated by reference the whole 
of the clause in tlie charterparty, including the 
exemption as to unscaworthiness, unless resulting 
from want of due diligence, of which there was no 
evidence. — The Northumbria, [1906] P. 292 ; 
75 L. J. P. 101 ; 95 L. T. 618 ; 10 Asp. M. L. C. 
314, D. 0. 

Annotations: — .l.t to (1) Refd. S.S. Matheos v. Dreyfus, 
[1925] A. C\ 654. As to (2) Refd. Hogarth Shipping Co. v, 
Blyth, Grocne, Joiirdain, [1917] 2 K. B. 534. 


Sub-sect. 7. — FmE. 

aScc, now. Carriage of Goods i)y Sea Act, 1924 
(c. 22), Article IV., r. 2 (5), A, compare. Insurance, 
Vol. XXIX., pp. 215, 216, Nos. 1717 1719. 

2607. Meaning of damage by Ore — Damage by 
smoke.] — Owing to the negligence of the crew in 
overheating a stove, a fire broke out on board 
deft.’s ship, A pltfs.’ cargo was damaged. Pltfs. 
alleged that the shii> was unseaworthy in that the 
stov^e was placed too near to a bulkhead without 
any means of insulation. A, as deft, must be taken 
to be “ privy ” to the position of the stove, he 
could not rely upon 1894 Act, s. 502 (1), by which 
the owner of a British seagoing ship is not liable 
to make good any loss or damage hapi)eTiing 

i “ without his actual fault or privity ” to goods 
damaged “ by reason of tire on board t he sliip.” 
Pltfs. contended that a great part of the damage 
w'as due to smoke A to water used to extinguish 
the tire, which was not damage included in the 
statute : — Held : (1) (left.*could claim the statutory 
exemption from liability, for the stove was per- 
fectly safe if properly used. A, therefore, the vessel 
was seaworthy, A deft, not in fault or “ privy ” 
to tlK» negligence of the crew ; (2) damage by smoke 
A by water used in putting out a fire is damage “ by 
reason of ” fire within the statut e. — Tii?: Diajhond, 
[1906] P. 282 ; 75 D. .T. P. 90 ; 95 L. T. 550 ; 10 
Asp. M. L. V. 28(5. 

Annotation : — As to (1) CoDSd. Asiatic Potrolcem Co. r. 

Lennard’s Carryinj? Co., [191 1 1 1 K. IJ. 119. 

2608. Damage by water.] --T he Diamond, 

No. 2(507. ante. 

2609. Explosion of goods due to rough 

weather.] — By 1894 Act, s. 502, the owner of a 
British st?a going ship is not liable to make good any 
loss or damage happening without his actual default 
or privily where any goods, merchandise, or other 
things taken in or put on board bis ship are lost 
or damaged by reason of fire on board the ship. 
Pltfs. shipped on defts.’ vessel certain goods for 
carriage from I^e Tr^^port to London on the terms 
of a hill of lading which contained the following 
exemptions from liability : (a) “ Fire on board 

... A all accidents, loss, A damage whatsoever 
from . . . perils of tlie seas ... or from any act, 

PART VII. SECT. 4, SUB-SECT. 7. 

g. General rule.] — If a flro takes 
place ill a ship from a notorious defect 
in the mode of tittinsr her up or from 
any other gross & culpable neglect on 
E E 


— If cattle are shipped in a small ship 
& are injured through being knocked 
about in heavy weatlior more than they 
would have been in a larger ship, they 
are injured by a peril of the sea, for 

J. — ^VOL. XM. 


which the shipowner Is not responsible, 
provided he has used reasonable pre- 
cautions to prevent them being knocked 
about. — Fleming v. Ramsay (1906), 25 
N. Z. L. R. 596.— ■N.Z. 
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Sect 4. . — E\i Cl pied perils : Sub-aects, 7 8.] 

neglect, or aefault whatsoever of the master, 
officers, crew, stevedores, servants, or agents of the 
ownei’R ... in the management, loading, stowing 
... or otherwise . . .” ; (6) “ It is agreed that 
the maintenance by the shipowners of the vessel’s 
class . . . shall be considered a fulfilment of every 
duty, warranty, or obligation wdiether before or 
after the commencement of the said voyage.” 
Defts, also took on board at Le Tr^poi*t certain 
cases of metallic sodium saturated with petrol. 
The sodium was insufficiently packed & stowed 
with insufficient care. The vessel started in rough 
weather ; the cases broke loose, & coming into 
contact with water caused a series of explosions & 
fire on board, as the result of which the ship went 
down & pltfs.’ goods were lost. 

In an action to recover damages for the loss of 
the goods the judge at the trial found that the ship 
was not seaw’orthy at the commencement of the 
voyage ; that the goods were lost by fire caused 
by the unseaworthiness without the actual fault 
or privity of defts. within 1894 Act, s. 502 ; but 
he held that the protection afforded by that sect, 
was excluded by the exceptions in the bill of lading, 
& therefore defts. were liable : — Held : neither of 
the above exceptions in the bill of lading excluded 
the operation of 1894 Act., s. 602, & therefore defts. 
were entitled to rely upon the protection of that 
sect., were not liable for the loss. — Ingram 
Royle, Ltd. v. Services Maritimes du Tr^port, 
[1914] 1 K. B. 541 ; 83 L. J. K. B. 382 ; 109 L. T. 
733; 12 Asp. M. L. 0. 387; 19 Com. Cas. 105, 
C. A. 

Annotaiiom : — Consd. Royal Exchange Aascc. v. Kingsley 
Navigation Co., I1923J A. C. 235. Reid. Travers r. 
Cooper, [1915] 1 K. h. 73 ; The Tborsa, [1916] P. 2.57 ; 
I’aterson, Zochonls v. Elder Dempster, [19231 1 K. B. 420. 
2610. Application of statutory exception — Fire 
on lighter.] — A “ gabbert ” (a lighter) is not 
“ a ship or vessel ” with 20 Geo. 3, c. 80, s. 2. 
If goods on freiglit are shipped on board such a 
vessel & destroyed by fire accidentally, or through 
the negligence of the master, etc., the ownens, etc., 
are not protected by that statute, but are 
responsible as at common law. — Hunter v. 
M‘Gown (1819), 1 Bli. 573 ; 4 E. R. 210, H. L. 


answer to a claim for the loss of goods, shipped 
under the bill of lading, by reason of fire on board 
the ship caused by the unseawoiihiness of the ship. 
— Virginia Carolina Chemical Co. p. Norfolk 
Sc North American Steam Shipping Co., [1912] 
1 K. B. 229 ; 81 L. J. K. B. 129 ; 105 L. T. 810 ; 
28T. L. K. 85; 12 Asp. M. L. C. 82 ; 17 Com. Cas. 
6, C. A. ; on appeal, avh nom, Norfolk & North 
American Steam Shipping Co., Ltd. v. Virginia 
Carolina Chemical Co., [1913] A. C. 52, IT. L. ; 
subsequent proceedings, suhfionu Virginia (Uroltna 
Chemical Co. v, Norfolk & North American 
Shipping Co. (1912), 107 L. T. 320. 

AnnoUitUms : — Expld. Asiatic Petroleum Co. r, Lennard's 

Carrying Co., [19141 1 K. B. 419. Distd. Ingram & 

Royle V. Services Martiines du Tr^port, [1914] 1 K. B. 541. 

2614. .] — The Ct. of Appeal having 

decided as a preliminary question of law that 
1894 Act, 8. 502, which exempts the owner of a 
sea-going ship from liability for loss or damage to 
goods by fire where the loss or damage happens 
without his actual fault or privity, applies to pro- 
tect the shipowner, even although there has been 
a breach by him of the warranty of seaworthiness ; 
but that the paities to a contract for carriage of 
goods by sea may, by the terms of their contract, 
exclude the operation of this sect., & that on the 
constiniction of a bill of lading the parties had 
excluded the operation of the sect., the House of 
Lords, on appeal thereto from the Ct. of Ai)peal 
decision, directed that tlie facts should be ascer- 
tained before the preliminary question of law could 
be decided. On the rehearing : — Held : the 
vessel in question was not unseaworthy when slie 
started on her voyage, & the fire which caused the 
damage to pltfs.’ goods w^as occasioned by an act 
of negligence on the part of one of the ship’s 
engineers, for which act of negligence the ship- 
ownei*s were cxemi)t from liability by the terms of 
the bill of lading. — Virginia (’arolina Chemical 
Co. V. Norfolk & North American Shipping Co. 
(1912), 107 L. T. 320 ; 28 T. L. II. 513 ; 50 Sol. 
Jo. 722 ; 12 Asp. M. L. C. 233 ; 17 Com. Cas. 277. 

2615. .] — iNGRAitf & Boyle, Ltd. v. 

Services Maritimes du TuEport, No. 2009, aw/c. 

2616. J—By 1894 Act, s. 502, the 

owner of a British sea-going ship sliall not be liable 


Annotation Morewood v. Pollok (18.53), I C. L. R. 

7 8. 

2611. .] — Morewood v. Pollok (1853), 

IE. &B. 743; 1C. L. R. 78; 22 L. J. Q. B. 250 ; 
21 L. T. O. S. 87 ; 17 Jur. 881 ; 1 W. B. 304 ; 118 
E. R. 614. 

2612. Negligence of crew.] — The Diamond, 

No. 2007, ante, 

2613. Ship unseaworthy.] — 1894 Act, s. 602, 

provides that “ the owner of a British sea going 
ship ” shall not be liable for ” any loss or damage 
happening without his actual fault or privity ” 
where goods on board his ship are lost or damaged 
by reason of fire on board the ship. 

A bill of lading contained a clause providing 
that the shipowner was not responsible for any 
loss of or damage to the goods received thereunder 
for carriage occasioned by (inter alia), fire or un- 
seaworthiness, provided all reasonable means had 
been taken to provide against unseaworthiness : — 
Held : a shipowner was not deprived of the pro- 
tection of 1894 Act, s. 502, merely by reason of 
the fact that the fire was caused by the unsea- 
worthiness of the ship, but the effect of a bill of 
lading containing the above clause was to preclude 
the shipowner from setting up the section as an 


to make good to any extent whatever “ any loss 
or damage happening without his actual fault or 
privity ” where any goods or meichandise taken 
in or put on board his sliip are lost or damaged 
by reason of fire on board the ship. A cargo of 
benzine on board ship was lost by lire caused by 
the unseawoiihiness of the ship in respect of the 
defective condition of her boilers. The ship- 
owners were a limited co. & the managing owners 
were another limited co. The managing director 
of the latter co. was the registered managing owner 
& took the active part in the management of tlie 
ship on behalf of the owners. He knew or had the 
means of knowing of the defective condition of 
the boilers, but he gave no sjiecial instructions to 
the captain or the chief engineer regarding their 
supervision & took no steps to prevent the ship 
putting to sea with her boUci*s in an unseaworthy 
condition : — Held : the owners had failed to dis- 
charge the onus which lay upon them of proving 
that the loss happened without their actual fault 
or privity. — Lennard’s Carrying Co., Ltd. v, 
Asiatic Petroleum Co., Ltd., [1916] A. C. 705 ; 
84 L. J. K. B. 1281 ; 113 L. T. 196 ; 31 T. L. B. 
294 ; 69 Sol. Jo. 411 ; 13 Asp. M; L. C. 81 ; 20 
Com. Cas. 283, H. L. ; affg. S. C. svb nom, Asiatic 


the part of the owners to adopt the 
ordinary & necessary means of pre- 
venting it, the exception to “ flro ” in 


the hill of lading will not protect them 
from a liability to answer for the dam- 
age occasioned by such fire to goods on 


board the vessel. — H unter & Co. v. 
The Morning Star (Owners) (1821), 
1 Nfld. L. U. 239.— NFLD. 
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Petbolbum Co., Ltd. v. Lennard’s Carrying 
Co., Lto., [1914] 1 K. B. 419, C. A. 

Annotations : — Consd. Ingram & Hoyle v. Services Marltimes 
du Tr6port, [1914] 1 K. 11. 541. Apld. Royal Exchange 
Ashcc. CoTOn. of London v, Kingsley Navigation Co., 
[1923] A. a 235. Eefd. Ashton u. L. & N. W. Ry.. [1918] 
2 K. B. 488 ; The Bristol City, [1921] P. 444 ; La Com- 
pailla Martlartu V. Royal Exchange Assce. Corpn., [1923] 
1 K. B. 650. Mentd. Baker v. James, [1921] 2 K. B. 674. 

2617. Application of exception in contract — 
Statutory exception excluded.] — Virginia Caro- 
lina Chemical Co. v, Norfolk & North American 
Shipping Co., No. 2013, ante. 

2618. .] — Ingram & Roylp:, IjTD. v. 

Services Maritimes du Tr6port, No. 2009, ante. 

2619. Negligence of crew.] — Virginia 

Carolina Chemical Co. v. Norfolk & North 
American Shipping Co., No. 2014, ante. 

2620. .] — By a clause in a time charter 

of a ship “ fire ” {inter alia) was “ always mutually 
excepted.** Besides other cargo the charterers 
loaded in the hold a quantity of benzine So/or 
petrol in tins in cases. During the voyage the 
tins leaked, & in consequence there was a con- 
siderable quantity of petrol vapour in the hold. 
At one of the ports of call it became necessary 
for the stevedores, who were employed by & 
were the servants of the charterers, to shift some 
of the cases of benzine, & for that purpose the 
stevedores placed a number of heavy planks at 
the forward end of the hatchway, which they 
used as a platform for transferring the cases from 
the lower hold to the ’tween dock. Wlien the 
sling containing the cases of benzine was being 
hoisted up, owing to the negligence of the steve- 
dores the rope by which the sling was hoisted or 
the sling itself came in contact with the boards, 
causing one of the boards to faU into the hold, 
& the fall was immediately followed by a rush 
of flames, the result being the total destruction 
of the ship. The shipowners claimed from the 
charterers as damages the value of the ship. 
The charterers disputed liability, & the dispute was 
refen’ed to arbn. under a clause in the charterparty. 
The arbitrators found that the ship was lost by 
lire ; that the fire arose from a spark igniting the 
petrol vapour in the hold ; that the spark was 
caused by the falling board coming into contact 
with some substance in the hold ; & tliat the caus- 
ing of the spark could not reasonably liave been 
anticipated from the falling of the board, though 
sortie damage to the ship might reasonably have 
been anticipated. The charterers contended : 
(a) that they were protected from liability by the 
exception of “ lire ” in the charterpart y ; (6) that 
the damages were too remote, as it could not 
reasonably have been anticipated that the falling 
of the boai*d would liavo caused a spark : — Held 
(1) the exception clause did not protect the 
charterers against loss by lire caused by the 
negligence of their servants, there being no express 
stipulation tt) that effect ; & (2) as the fall of the 
board was due to the negligence of the charterers’ 


servants, the charterei’S were liable for aU the direct 
consequences of the negligent act, even though 
those consequences could not reasonably have been 
anticipated ; & they were therefore liable for the 
loss of the ship by fire. — Re Polemis & Furness, 
Withy & Co., Ltd. [1921] 3 K. B. 560 ; sab nom. 
PoLEMis V. Furness, Withy & Co., Ltd., 90 
L. J. K. B. 1.353 ; 126 L. T. 154 ; 37 T. L. li. 940 ; 
15 Asp. M. L. C. 398 ; 27 Com. Cas. 25, C. A. 
Annnkitiorifi : — ConSd. Fagan v. Green & Edwards, [1926] 
1 K. JL 102. Refd. Adelaide 8.8. Co. v. R., [1923] 1 K. B. 
59 ; Britannia Hyirtenic Laundry Co. v. Thornycroft 
(1925), 94 Jj. J. K. B. 858 ; Hambrook v. Stokes, [1925] 
1 K. B. 141. Mentd. Harnett v. Bond, [1924] 2 K. B. 517. 

Liability to general average contribution.]— 

See Sect. 14, sub-sect. 2, C., post. 


Sub-sect. 8. — Barratry. 

Compare Insurance, Vol. XXIX., pp. 221-224, 
Nos. 1767-1814. 

2621. What amounts to — Act of wrong by master 
against ship & goods.] — L ewen r. Swasso (1742), 
1 Posilethwayt’s Dictionary of Trade &c (’om- 
mcrce, 147, L. C. 

AnnotulUm : — Refd. Earle r. Roweroft (1806), 8 East, 126. 

2622. .] — Barratry is every species of 

fraud or knavery in the master or mariners of a 
ship, by which Uie owners or freighters are injured ; 
& a deviation, if such, is barratry ; whether the 
loss happen during such fraudulent voyage, or 
after. Otherwise, if the deviation bo with their 
privity or consent. — V allejo v. Wheeler (1774), 
1 Cowp. 143 ; I^fft, 631 ; 98 E. K. 1012. 
Annotations .—Apld. Nutt r. Bourdieu (1786). 1 Term Rep. 

323. Consd. Pbyn v. Royal Exchaupc Assec. (1798), 7 

Term Hop. 505 ; Earle r. Roweroft (1806), 8 East, 126. 

Apld. Soares r. Thornton (1817), 7 Tamil. 627. Consd. 

Cory V. Burr (1882), 9 Q. B. D. 463. Refd. Lockycr v. 

Ofllcy (1786), I Term Rep. 252 ; Trinity House ]\taster, 

etc. r. Clark (1815), 4 M. & 8. 288 : Hutton v. Brag^r (1816), 

7 Taunt. 14 ; Christie r. Lewis (1821), 2 llroil. 6c Bing. 

410. Mentd. Frazer r. Marsh (1810), 13 East, 238 ; Tate 

V. Meek (1818), 8 Taunt. 280 ; Saville r. Campion (1819), 

2 B. & Aid. 503. 

2623. .] — (JuiLL V. (Jexkkal Ikon 

Screw C\)IJ.ieh Co., No. 2617, post. 

2624. Without consent of owner.] — 

Barratry can only be committed against Die owner 
of the ship, & without Ids consent. — N utt v. 
Bourdieu (1786), 1 Term Hep. 323 ; 99 E. Jt. 
1119. 

Annotations Consd. Knric r. Roweroft (1806), 8 East, 126 ; 

Samuel r. Dumas, [1921] A. C. 431. 

2625. Motive immaterial.] — Barratry 

is any fraudulent or criminal conduct against tho 
owners of ship or goods by the master or mariners 
in breach of the trust rei)Osod in them, A to the 
injury of th(^ owners ; althongli it inay not be 
done with intent to injure them, or to benefit at 
tlieir expense tin? master or mariners ; & there- 
fore, where a master liad general instructions to 
make tlio best purcliascs with dispatcli, this would 


2619 i. Application of exception in con- 
tract — Ncohaence of crew.] — Hamilton 
V. Hudson’s Bav Co. & 1iivin<* & 
Bmaus (1884), 1 B. C. 11., pt. 2, 176.— 

CAN. 

h. Meaning of damage by fire — 
Accidental fire — Not occasioned by 
lightning.] — Where deft, had agreed to 
return a steamer chartered by him on 
a certain day in good repair, “ dangers 
of tho lake excepted *’ : — Held : dam- 
age to tho steamer by an accidental 
tire, not occasioned by lightning, did 
not come under tho exception. — 
Larned V. MoEae (1843), 1 U. C. R. 
99.— CAN. 

k, ,] — Hong-Konu & 


8n\N(oiAi Banking Corpn. Baker 
(1870), 7 Bom. O. C. 186.— IND. 

1. VnscaworUdness.] — A p pits. 

sued i*osp8. to recover for the loss of 
lime In barrels shipped in ivspa. 
barge for caniage, & destroyed by lire 
in the course thereof. The carriage 
was subject to Water Carriage of Goods 
Act, 1909, of Canada. The bargo was 
unsea woilby to tho kiiowlodge of 
rosps.’ iiittiiager, & leaked badly in 
consequence. A possible cause of the 
fire was heat generated by the action 
on the Umo of tho water^whleli thus 
entered the baigo ; — Held : the loss 
was directly, though not proxlniatel^ 
attributable to tho unseaworthinoss, Sc 


I therefore was not a “ loss arising from 
fire? ” within sect. 7 of the Act. — Royal 
I EXUIfANOK ANHUUANrE V. KiNUSLEY 
Navigation Co., [1923] A. C. 235, 
1’. C.— CAN. 

m. Whether wharfingers exempted 
by exception .] — Chin Hono & Co. v. 
Skno Moh & Co. (1879), I. L. R. 4 
Calc. 736 ; 3 C. L. R. 585.— IND. 

PART VII. SECT. 4, SUB-SECT. 8. 

n. What amounts to — Deviation .] — 
SriNNEY r. Ocean MurirAL Marine 
Insurance Co. (1890), 21 N. 8. R. 244 ; 
17 8. C. R. 326.— CAN, 

o. Two seawater valves dUowed 

E E 2 
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Sect 4, — Excepted perils: Svh-sects. 8, 9 d: 10.] 

not warrant him in going into an enemy’s settle- 
ment to trade, which was permitted by the 
enemy, though his cargo could be more speedily 
& cheaply completed there ; but such act, in 
consequence of which the ship was seized & con- 
fiscated, is barratrous. 

I conceive that the trust reposed in the captain 
of a vessel obliges him to obey the written in- 
structions of his owners wdiere they give any ; & 
where his instmetions are silent, he is at all events 
to do nothing but what is consonant to the laws of 
the land, whether with or without a view to their 
advantage (Lord ELLENBoiiouan, C.J.). — Earle 
r. Rowckoft (1806), 8 East, 120 ; 103 E. R. 
292. 

Annotations : — Consd. Wilson r. Rankin (1805), 6 B. & S. 
208. Dikd. Grill v. (ioneral Iron Screw Collier Co. (1866), 
L. R. 1 C. y. 600. Consd. Australasian Insce. r. Jackson 
(1875), 33 L. T. 280. Apprvd. Cory t\ Burr (1883), 8 
App. Cas. 303. Refd. Westport Coal Co. v. McPhail, 
11898] 2 Q. B. 130. 

2626. Deviation — Whenever loss occurs.] — 

Vallejo v, Wheeler, No. 2622, ante, 

2627. Unless with consent of owners 

or freighters.] — Vaixejo v. Wheeler, No. 2622, 
ante, 

2628. Trading with alien enemy.] — Earle 

V, Rowckoft, No. 2625, ante. 

2629. Improper treatment of vessel — 

Master acting against own Judgment.] — Improper 
treatment of the vessel by the captain will not 
constitute barratry, although it tend to the destruc- 
tion of the vessel, unless it be shown tht.- he acted 
against his own Judgment. — Todd v. Ritchie 
(1816), 1 Stark. 240 ; 171 E. R. 459, N. P. 

2630. Vessel run on shore — Collusion be- 

tween owner & master.] — If the ovuer of a vessel, 
fully laden by the freighters, collude with the 
captain to run her on shore : — Held : this 
amounted to barratry, although by the terms of 
a charterparty entei’ed into between such owner & 
the freighters, the former was entitled to put goods 
on board during a previous part of the voyage. — 
HoARES V. Thornton (1817), 7 Taunt. 627 ; 1 
Moore, C. P. 373 ; 129 E. R. 250. 

Annotations : — Consd. Samuel r. Dumas, Graham Joint Stock 
Shipping: C’o. r. Merchants Marine lnHce. Co. (No. 2), 11923] 
1 K. B. 592. Eefd. Christie v. Lewis (1821), 2 Brod. & 
Bing. 410. 

2631. Production of forged papers.] — The 

captain of a vessel, in the due course of his voyage, 
put into port for the purpose of repairing damage, 
while the repairs were proceeding, was absent, 
& continued absent for a much longer time than 
was necessary to finish the repairs ; & during his 
absence, procured forged papers. He afterwards 
returned to the vessel, & instead of proceeding on 
the voyage, carried the vessel to a foreign port. 
On the trial of the cause the jury found that the 
act of barratry was committed during the absence 
of the captain, while the vessel was repairing : — 
Held : the verdict was right. — Roscow v. Corson 
(1819), 8 Taunt. 684 ; 129 E. R. 650. 

2632. Secret & fraudulent act — ^Against 

which shipowner cannot guard.] — Lloyd v. 
General Ikon Screw Collier Co., No. 2646, 
post. 

2633. Theft by crew.] — Taylor v. Liver- 

pool & Great Western Steam Co., No. 2638, 
post. 


2634. Reckless conduct.] — Briscoe & Co. 

V. PowELT. & Co., No. 2686, post. 

2636. Holes bored in ship by crew.] — T he 

Chasca, No. 2603, ante. 


Sub-sect. 9. — Pirates, Robbers and Thieves. 

Compare Insurance, Vol, XXIX., pp. 219 - 
221, Nos. 1769-1766. 

2636. Definitions — “ Robbers ” — Robbers by 
violence.] — Lefts, received from pltf. at Panama 
certain goods to be delivered in London, “ the act 
of God, the Queen’s enemies, pirates, robbers, fire, 
accidents from machinery, boilers, & steam, the 

I dangers of the seas, roads, & rivers, of what 
or kind soever, excepted.” The goods were 
carried by defts. across the Isthmus of Panama to 
("hagres, where they were shipped to Southampton, 
& there placed in a railway truck, from whence 
they were secretly stolen in the course of their 
transit to London : — Held : this was not within 
the exception, a loss by “ robbers ” or by “ dangers 
of the roads ” ; since ilic word “ robbers ” meant, 
not “ thieves ” but robbers by violence ; 

“ dangers of the roads ” meant dangers of marine 
I'oads ; or, if of land roads, such dangers as are 
immediately caused by roads, as the overtui'ning 
of caniages in rough precipitous places. — 
Le Rothschild v. Royal Mail Steam Packet 
C^o. (1852), 7 Exeb. 734: 21 L. J. Ex. 273; 19 
L. T. O. 8. 229. 

Annotations Phillips r. Clark (1857), 2 C. B. N. S. 

156 : Wilton v. Atlantic Royal Mail Steam Narigation Co. 

(1861), IOC. B. N. S. 453. 

2637. .] — Steinman & (’o. v. 

Angikr Line, No. 2039, post. 

2638. “ Thieves — Persons external to 

ship.] — Pltfs. shipped at Liverpool, on board defts.’ 
ship for New York, a box of diamonds under a bill 
of lading by which were excepted {inter alia) 
“ pirates, robbers, thieves, vermin, barrfitry of 
master & mariners. . . The box was stolen 
during the voyage or on the ship’s arrival in port, 
before the time for delivery ; but there was no 
evidence to show whether it was stolen by one of 
the crew or by a i^assenger, or, after lier arrival, 
by some person from the shore: — Held: (1) 
“ thieves ” must be interpre^ied as in a policy of 
insurance, & only applied to thieves external to 
the ship ; (2) assuming theft by one of the crew to 
be “ barratry,” it lay on defts., the shipowners, 
to bring the loss within one of tlie exceptions, by 
showing by whom the theft had been committed, 
& pltfs. were therefore entitled to recover for the 
loss. 

(3) The bill of lading also contained a clause 

“ the shipowner is not to be liable for any damage 
done to any goods which is capable of being 
covered by insurance ” : — Held : “ damage ”• 

would include damage to the goods amounting to 
a total loss or destruction of them, but did not 
apply to the case of the abstraction of the goods. 

(4) The word is ambiguous &, being of doubtful 
meaning, it must receive such a construction as is 
most in favour of the shipper, &; not such as is 
most in favour of the shipowner, for whose benefit 
the exceptions are framed (Lush, J.). — Taylor 
V. Liverpool & Great Western Steam Co. 


to flow into hallasl tank .] — Woodhead, 
Plant & Co. v. Gully (1897), 14 S. C. 
102 ; 7 C. T. R. 75.-~S. AF. 

PART Vll. SECT. 4, SUB-SECT. 9. 

p. Onus of proof.] — Pltf. shipped 
forty cases of oranges from A. to P. as 


deck cargo under a bill of lading which 
contained the following exemptions : 
** That the co. would not be responsible 
for any loss occasioned by robbers or 
thieves on hoard or on shore, & whether 
the servants of the co. or not : Sc that 
the goods shipped as deck cargo were 
to be carried at the owners* risk.*’ 


Upon arrival at F., three of the cases 
were found to bo empty. Pltf. sued 
for the value of the goods lost, & 
obtained judgment: — Held: the 
of proving that the cause of dama^ 
was not covered by the exemptions in 
the hill of lading was upon pltf. — 
Semper v. Australian United Steam 



Part VII.— Carriage op Goods. 


421 


(1874), L. R. 9 Q. B. 646 j 43 L. J. Q. B. 206 ; 30 
L. T. 714 ; 22 W. R. 752 ; 2 Asp. M. L. O. 276. 
Annotations: — As to (1) Consd. Steinmaii v. Angrier Lino, 
[1891] 1 Q. B. 610. As to (2) Refd. The Xantho (1880), 
11 P* 170; The Glendarroch, [1894] P. 226. As to 
(4) Apld. Hayn v. Cnlllford & Clark (1879), 27 W. R. 541. 
Consd. Norman v. Binninjfton (1890), 25 Q. B. D. 475. 
Ocnerally, Reid. Chartered Mercantile Bank of India v. 
NctberlandH Steam Navigation Co. (1882), 52 L. J. Q. B. 
220 ; The Prinz Heinrich (1897), 14 T. L. R. 48 ; Price 
r. Union Llgrht4)ragre Co., [1904] 1 K. B. 412 ; Ashton v, 
L. & N. W. Ry., [1918] 2 K. B. 488. 

2639. — — .] — Goods were shipped 

under a bill of lading which provided that the ship- 
owner should not be liable for any loss or damage 
caused by {mter alia) “ thieves of whatever kind, 
whether on board or not, or by land or sea.” Tlie 
goods were stolen during the stowage by some of 
the stevedore’s men, who were paid by & in the 
service of tlie shipowner ; -Held : the words 
“ thieves of whatever kind ” did not relieve the 
shipowner from liability for thefts committed by 
persons in his service. 

Robbery imports violence, but “theft” . . . 
properly speaking, does not (Bowen, L.J.). — 
Steinman & Co. V, Angier Line, ri89l] I Q. B. 
CIO ; 00 L. J. Q. B. 425 ; 04 L. T. 013 ; 39 W. R. 
392 ; 7 T. L. R. 398 ; 7 Asp. M. L. C. 40, C. A. 
Annotations : — Refd. The Prinz Heinrich (1897), 1 1 T. L. R. 
4 8 ; Dunn v. Bucknall, Dunn v. Donald Currie, (19021 
2 K. B. G14 ; Price v. Union Llghtcragro Co., [1909] 
1 K. B. 750 ; Baxter’H Leather Co. Royal Mail Steam 
Packet Co.. [1908] 2 K. B. 626. Mentd. lie Polcmts ik 
FurnesH. Withy, [1921] .9 K. B. 560 ; Fagan r. GT*ecn & 
Edwards, [1926] 1 K. B. 102. 

Whether piracy a peril of the sea.] — Sex Nos. 
2590, 2591, auie. 

Meaning of piracy .] — See Criminal I^aw, Vol. 
XV., pp. 724, 725, Nos. 7838-7851. 


Sub -SECT. 10. — CoUiisroNs, Strandings and 
Accidents of Navigation. 

Compare Insurance, Vol. XXIX., pp. 241- 
243, Nos. 1939-1909. 

2640. Collision — Through negligence of ship- 
owners’ servants — Both ships property of same 
owner.] — Chartered Mercantile Bank of India 
r. Netherlands India Steam Navigation Co., 
No. 2018, po.s/. 

2641. Necessity for seaworthiness.] — T he 

Glenfruin, No. 2055, post, 

Whether an accident of navigation.] — See 

Nos. 2040-2049, post. 

Whether a peril of the sea.] — See Sub- 
sect. 0, B. (a), ante. 

Effect of exception of war risks.] — See 

Nos. 2703-2705, post. 


2642. “ Accidents of * navigation ” — Accident 
while in dock — Shipping water to damage of cargo.] 

— ^A vessel laden with goods arrived in the port 
of London, & was taken into the C. Dock to dis- 
charge her cargo. For this purpose she was 
fastened by tackle, on the one side to a loaded 
lighter lying outside her, & on the other to a barge 
l^ng between her & the wharf. The crew wei*e 
discharged, except the mate, & lumpers were being 
employed in unloading her, when the tackle broke 
[by force of the wind] whereby she was fastened 
to the lighter, & in consequence she canted over, 
water got in through her ports, & the goods still 
on board were damaged : — Held : this was a loss 
within the exception in the bill of lading, of “all 
& every the dangers & accidents of the seas & 
navigation.” — L aurie v. Douglas (1840), 15 
M. & W. 740 ; 4 L. T. 588. 

Dbtd. The Accomac (1890), 15 P. D. 208 

Refd. Notara v. Hondorson (1872), 26 L. T. 412; The 

Warkworth (1884), 53 L. J. P. 65. 

2643. .] — The Southgate, No, 

2709, post. 

2644. ,] — The Glenociiil, No. 

2083, 2>08i. 

.] — Compare No. 2700, post. 

2645. Failure to enter port owing to in- 

sufficient depth of water.] — Schilizzi v. Dekrv, 
No. 2788, post. 

2646. Collision — Through negligence of 

owners.] — (1) Pltf. shipped goods on board defts.’ 
vessel to be safely & securely carried from Genoa 
to London k> there delivered, “ barratry of master 
or mariner,” “ accidents,” “ damage of the sea,” 
etc., excepted. Defts.’ vessel when at sea by the 
gross carelessness, negligence, mismanagement k 
improper conduct of (lefts.’ serv^ants & mariners, 
ran foul of <fe struck against another vessel, whereby 
pltf.’s goods on board were sunk k lost ; — Held : 
defts. were liable to pltf. for such loss. 

I do not think the fair meaning of the word 
“ accident ” extends to a loss caused by the 
negligence of the crew (Bramwell, B.). 

(2) Barratry is a wrong done to the owners 
themselves, k a secret k fraudulent act, so that 
it is not so easy to guard against it in the s(dection 
of the crew as against negligence (Bramwetx, B.). 
— Lloyd v. General Iron Screw Collier Co. 
(1804), 3 H. k C. 281; I New Rep. 298; 33 
L. .T. Ex. 269 ; 10 L. T. 5SU ; 10 .Tur. N. S. (501 ; 
12 W. R. 882 ; 2 Mar. J.. C. 32. 

Annotations : — As to (1) Apld. The Norway (1804), Broum. 

&Lush. 377 ; Grill r. General Iron Screw Collier Co. (1868), 

37 Jj. -T. (\ P. 205. Refd. Cliartered Mercantile Bank of 

India r. Netherlands India Steam NavipaHon Co. (1883), 

10 0. B. 1). 521 ; Woodley r. MIchell (lSh3). 48 L. T. 599. 

(iau'rallit, Refd. The Freedom (1869), L. R. L A. & E. 3JU ; 

The Chasca (1875), L. R. 4 A. & E. 446. 


Navigation Co. (1904), 6 W. A. L. R. 
63.— AUS. 

q. Hi[iht to except thefts hy master 
or erru?.]— M ath Ys v. MANcni':STEii 
Linkiw (1904), Q. R. 25 S. C. 420.— 

CAN. 

PART VII. SECT. 4, SUB-SECT. 10. 

r. Necessity for etfidcnce of ncyli- 
gence to be very clear.] — Where excep- 
tion agrainst loss by dangers of naviga- 
tion is in a bill of lading, & the vosscl is 
in fact lost In a storm, the evidence of 
negligence or improper condiict must 
be very clear In order to make the ship- 
owner liable ; & although It lies upon 
deft, in the lirst place to bring himself 
within the exception, yet this is suffi- 
ciently done by shovdng a shipwreck 
from stress of weather ; & pltf. is then 
called upon to establish that the loss 
would not have happened but from 
negligence or want of skill. — Haiinden 
V. Proctor (1852), 9 U. C. H. 692.— 


t. Goods cairicd at plaintiff’s risk.] 
— Stevenson v. Gildeiwlkeve (1853), 
2 C. P. 495 —CAN. 

a. Vessel striking sunken rock .] — 
Under a contract to that effect, pltf., 
during Jan. 1875, loaded defts.* vessel, 
which was frozen in the ice in Port 
Hope harbour, with a c-argo of peas, 
to be carried in the A'essel on the open- 
ing of navigation to Klngst/on or 
Oswego. While the goods were so on 
board, the vessel struck a sunken rock, 
unknown to all parties at tho bottom 
of the harbour, which broke a hole in 
tho vessel’s bottom, causing her to sink 
& damaging tho cargo : — Held : assum- 
ing defts. ’ liability to be that of carriers, 
this was a loss caused by the “ dangers 
of navigation,” within 37 Vict. c. 25, 
8. 1, so as to exempt defts. from 
liability.— Cluxton v. Dickhon (1876), 
27 C. P. 170.— CAN. 

b. .] — Dhaunbee V. India 

General Steam Navigation Co. 


(1862), 1 Ind. Jur. O. S. 125 ; 1 Hyde, 
283.— IND. 

c. “ Atccidcnts of varigaiion ” — 
Onus of prwif that carrier hlameicorthy.] 
— Richelieu & Ontario Navigation 
Co. V. Forttek (1889), 18 R. L. O. S. 
83.— CAN. 

d. Inclement weather — Hatches closed 
—Damage to cargo Iry heat.\ —S. cargo 
t>f maize was shipped on deft, ’s stoam- 
sldp under a bill of lading excepting 
“ accidents of the seas.” Owing to 
Inclement weather & for the safety 
of tho ship, ventilators wore closed on 
a number of oocasions during the 
voyage, with the result that the air 
in tho holds became heated & a portion 
of tho (}argo was damaged ; — Held : 
tho case came within tho exception 
” accident of the seas,” & the ship- 
owners were not liable, as the heating 
of the maize was caused by the stop- 
page of ventilation which, as a matter 
of good seamanship, was necessitated 
by the state of the weather. — Donkin, 
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Shipping and Navigation. 


Sect. 4 , — Exoepied periU : Stib-secia. 10 cfc 11.] 

2647. .] — ^Merchant Shipping 

Act, 1864 (c. 104), s. 296, requires that when ships 
are meeting each other, each shall port its helm, 
& by s. 299 it is enacted that loss arising from the 
non-observance of the regulations laid down by 
the Act shall be deemed to have been occasioned 
by the “ wdlful default of the person in charge 
of the deck : — Held : (1 ) the effect of the statute 
was only to make the act wdlful as between the 
shipowners, & not as between the master &; ship- 
owTier, so as to make it an act of barratry ; (2) loss 
by a collision brought about by tlie negligence 
of the crew was not a loss by “ dangers or acci- 
dents of the seas or navigation ” within the excep- 
tions of the bill of lading. 

(3) In an action on a bill of lading by the shii)per 
of goods against the shipowners to recover the 
value of goods lost in a collision, the jury found 
that the collision was caused by the negligence of 
the crew of deft.’s ship, & there was no want of 
care on the part of the crew’ of the other ship which 
contributed to the collision. It appeared that if 
the other ship had backed, the collision would have 
been less violent, At deft.’s ship might not have 
sunk, but there w’as no evidence as to whether 
this would liave been the most prudent course 
under all the circumstances : — Held : the judge 
was not bound to leave the question to the jury 
whether the loss of the goods, Si not the collision 
might not have been avoided by care on the part 
of the crew of the other ship. — Grill r General 
Iron Screw" Collier Co. (1808), L. ji. 3 C. P. 
476 ; 87 L. .T. C. P. 205 ; 18 L. T. 485 ; 16 W. U. 
796 ; 3 Mar. L. C. 77. Ex. Ch. 

Annoiaiions : — Ae to (2) Refd. Notara r, Henderson (1872), 
L. 11. 7 g. B, 225 ; The (^hasca (1875), L. R. 4 A. & K. 
446 ; Chart 4 >rod Mercantile Bank of India Netherlunds 
India Steam Navigation ('o, (1882), 10 Q. B. •'>21 ; 
Wilson r. The Xantho (1887), 12 App. Can. 503; Stem- 
man V. Angicr Line, 11891] 1 Q- B. 619 ; Price v. IJiiioii 
Lighterage Co., 11904] 1 K. H, 412. Generally, R®fd. 
Leuwr. Dudgeon (1867), 17 L. T. 145 ; (iibbinr. M’MiilIen 
(1869), 38 L. J. P. C. 25 ; Scararnanga v. Sttiinp (1880), 
28 W. B. 691 ; The Olendarroch, [1894] P. 226 ; .Tohnsoii 
V. Wainwright (1894), 38 Sol. Jo. 362 ; Trinder, Anderson 
r. Thames & Mersey ^larine Inscc;., Trinder, Anderson v. 
North Queensland Inscc., Trinder, Anderson v. Weston, 
Crocker, fl898] 2 Q. B. 114 ; Fenton v. Thorley, [1903] 
A. C. 443 ; Jie Etheringt-on & Lancashire & Yorkshire 
Accident Insce., [1909] 1 K. B. 591; Leyland Shipping 
Co. V. Nor^'ich Union f4re Insce. Hoc., [1917] 1 K. B. 873 ; 
Becker, Gray v. London Assce. Corpri., [1918] A. C-. 101 ; 
fie City Equitable nre Insce., [1925] Ch. 407. Mentd. 
Oppenhclm r. White Lion Hotel (3o. (1871), L. R. 6 C. P. 
515 ; Newman v. Bourne & Hollingsworth (1915), 31 T. L. R. 
209. 

2648. Purely accidental.] — Pltfs. 

shipped goods on board defts.’ vessel, the Crown 
Prince^ under a bill of lading, which contained 
exceptions of, among other tilings, “ collision,” 
& “ accidents, loss, or damage, from any act, 
neglect, or default whatsoever of the pilots, in aster, 
or mariners, or other servants of the co., in navi- 
gating the ship.” In the course of the voyage 
the Crown Prince came into collision with another 


vessel of defts., the At jell. Pltfs.’ goods were in 
consequence lost. The collision was due to 
negligence, for which the Atjeh was mainly in 
fault ; but the Crown Prince also was in some 
degree to blame: — Held: (1) defts. had not 
committed a breach of the contract created by 
the bill of lading, & no action could be main- 
tained against them on the ground of failure to 
perform the undertaking therein contained to 
carry the goods safely upon the voyage. No 
stipulation on the part of defts. could be implied 
as to the -conduct of those on board the Atjeh , & 
although the negligence of the Atjeh was not 
within the exceptions, nevertheless it was not 
within the contract created by the bill of lading. 
The exception “ collision,” although it did not 
cover the negligence of the Crown Prince, covered 
the negligence of the Atjeh, & defts. were expressly 
relieved from liability for the negligence of the 
Crown Prince by the other exceptions in the bill 
of lading. 

A collision at sea may arise from mere accident, 
that is, without any default on tlie part of those 
who arc navigating either ship, & if a collision of 
that kind occurs it is witliin the exception of 
accident s of the sea (Breti% L.J.). 

(2) By the first part of the bill of lading an 
absolute contract is entered into to carry the 
goods safely & deliver them safely (Brett, L..1.). 
— Chartered Mercantile Bank op India v. 
Netherlands India Hteam Navigation Co. 
(1883), 10 Q. B. D. 521 ; 52 b. J. Q. B. 220 ; 48 
\u T. 546 ; 47 .1. P. 260 ; 31 W. U. 445 ; 5 Asp. 
M. 1.. C. 65, C. A. 

Annotations: — As to (1) Reid. Woodley v. Mlchell (1883), 

11 Q. B. D. 47 ; Wilson v. The Xantho (1887), 12 App. Cas. 

503 : JiCduc v. Ward (1888), 20 Q. B. D. 4 75. Generally, 

Refd. Jacobs V. Cn'-dit Lyonnais (1881), 12 Q. B. D. 589 ; 

The August, [18911 P. 328; The Englishmau & The 

Australia, [1894] P. 239 ; ,Thc Judustric, [1894 J P. 58 ; The 

Drumlaiirlg (1910), HO L. J. P. 9. Mentd. Davidson v. 

Hill, [1901] 2 K. B. 606 ; British South Africa Co. v. Do 

Beers Consolidated Minos, [iuiO] 1 Ch. 354. 

2649. Attributable to negligence of 

other ship.] — Satijng Ship Garston Co. v. 
Hickie, Borman & Co., No. 4833, post. 

2650. Stranding.] — Broken Hill Proprietary 
C o., Ltd. v. P. & O. Steam Navigation Co., No. 
3281, post. 

.] — See, also, Insurance, Vol. XXIX., pp. 

241-243, Nos. 1939-1964. 

Effect of negligence clause.] — See Sub-sect. 14, 
I)., post. 


Sub-sect. 11. — Latent Defects in, and 
Accidents to Hull or Machinery. 

See, now, Carnage of Goods by Sea Act, 1024 
(c. 22), Art. IV., r. 2 {p) ; & compare Insurance, 
Vol. XXIX., p. 226, Nos. 1827-1830. 

2651. Accident to machinery — Salvage services 


Creedbn & Avery, Ltd. v. The 
emcAOO Maru (1917), 23 B. C. R. 
551 ; 33 I). L. R. 38.— CAN. 

e. .] — Donaldson Brothers v. 

Little & Co., Little & Co. v. Hay & 
Sons (1882), 10 R. (Ct. of Sees.) 413; 
20 Sc. L. R. 275.— SCOT. 

f. Stranding of ship .] — Haw’THORNK 
V. Hatrick & Co. (1903), 23 N. Z. L. R. 
208.— N.Z. 

f. Failure of steam power,] — The 
chiurterparty of a steamsblp freed the 
owners from liability for ‘^the act of 
God, the Queen's enemies, fire, & ail 
& every other dangers & accidents of 
the seas, rivers, & errors or negligence 
of navigation of whatsoever nature 
kind, during the said voyage." 


The vessel was lost through failure of 
steam power, in consequence of which 
she drifted on a Jee shore. In an 
action at the instance of the char- 
terers against the owners for damages 
for tlie loss of the cargo : — Held : 
(1) the failure of steam power was 
attributable to the water having been 
allowed to run too low in the boiler, 
so that the metal surfaces of the 
crowns of the wing furnaces & some of 
the boiler tubes were denuded of 
water, with the result that they con- 
tracted unevenly & consequontly 
leaked when cold water was admitted 
into the boiler; Sc (2) the loss tell 
under the exception of ** errors or 
negligence of navigation " in the 
charterparty & therefore the owners 


were not liable in damages. — Cun- 
ningham V. COLVILH, LOWDEN & CO. 
(1888), 16 R. (Ct. of Sess.) 295;, 26 
Sc. L. R. 249.— SCOT. 

h. Omission to shut seacock — 
Negligence of engineer .] — ^Adam v, 
Morris (1890), 18 R. (Ct. of Seas.) 
153 ; 26 Sc. L. R. 149.— SCOT. 


PART VII. SECT. 4, SUB-SECT. 11. 

k. IxUent defect — Defective iaclde.] 
— Vintiner V. Huddart, Parker & 
Co. (1897), 18 N. S. W. L. H. (L.) 20 ; 
13 N. 8. W. W. N. 150.— AUS. 


1. .] — Chari.ton Sc Bagsiiaw 

Law & Co., 11913] S. C. 317 ; 


459.— SCOT. 
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consequent on breaking of engine shaft.] — “ Acci- 
dents from machinery,” among the accepted perils 
in a bill of lading, include salvage services rendered 
necessary by the sudden breaking of the crank 
shaft of an engine. — The Miranda (1872), L. R. 
3 A. & R. 601 ; 41 L. J. Adm. 82 ; 27 L. T. 389 ; 
21 W. R. 84 ; 1 Asp. M. L. C. 440. 

2662. Latent defect — ^Accumulation of rust.] — 
Applts. sued for damage to a cargo of cotton seed 
shipped under a bill of lading by the terms of which 
the shipowner’s warranty of seaworthiness was not 
to extend to damage caused by “ latent defect 
in hull provided such latent defect did not result 
from want of due diligence of the owners or by 
the ship’s husband or managers. . . .” The 
damage was caused by sea water entering the hold 
til rough the fracture of cert.ain i-ivcts by which 
tlie plates w^en* attached to the ship’s frames. 
Rust had bt^en allowed to accumulate between 
the plates & the frames, thus subjecting the rivets 
to undue stress, which ultimately caused them to 
break. The damage occurred during a voyage 
in Aug. 1921. In 1920 the vessel had passed 
Lloyd’s special survey, <te in .Tuly, 1921, she had 
been surveyed for fire damage, w'hen the condi- 
tion of the rivets was satisfactorily report-ed 
upon ; but certain cleaning & recoating of steel 
work in the liolds which was then recommended 
had not been carried out at the time when the 
cargo was damaged. The damage was augmented 
by the failure of the master, who w^as a part owner, 
to have the bilges jiroperly pumped. The judge 
gave judgment for resps. on the ground that 
although a careful examination would have dis- 
closed the existence of the rust which caused the 
defect, the surveyors’ reports indicated no lack 
of diligence in the owner or his advisors. The 
damage w^as tlierefoie caused by a latent defect 
in resjiect of which the owner was protected by 
the bill of lading ; — Held : the defect was such that 
it could have been discerned by a reasonably 
careful A. diligent examination, A extraordinary 
(-•are w^as not necessary to make it apparent. The 
judge had treati^d the question wdiether a defect 
was or was not latent as being the same as whether 
the person cliarged with the care of the vessel 
was or w^as not negligent. 

Ry the exercise of ordinary care by a com- 
petent person the I’ust on the plates w^ould have 
been found, A it was common ground that some- 
thing should have been done to remedy it ; if 
the sliip sailed without anything being done there 
was a breach of the w arranty of seaw orthiness. — 
The Dimitrios Raluas (1922), 128 L. T. 491 ; 
10 Asp. M. L. C. 02 ; 13 Idoyd, L. R. 303, C. A. 
Aniwtations Tho Christel Vlnneii, [1024] P. 61; 

Anifliss (Australia) I’ronrietary v. Peninsular & Oriental 

Stoarn Navigation Co., [1627] 2 K. B. iCiG. 

2653. Corroded valve.] — Pltfs. chartered 

from defts. a steamer to cany sugar from Java to 
the United Kingdom, a clause in the charter- 
party providing that defts. should not be answer- 
able for any loss or damage arising from any 
latent defects in machinery or liull not resulting 
from want of due diligence by the owners of tlie 
ship. Before the voyage defts. sent tlie ship to 
repairers for overhaul, A a representative of defts. 
watched the repairs, but on the voyage water 
got into the hold through a corroded valve A 
damaged the sugar. In an action for damages 
owing to unseaworthiness : — Held : in fact the 
ship was unseaworthy, the defect was not latent 
within the meaning of the above clause, A even 
if it was latent, it could liave been discovered 
by due diligence, A the clause was no protection, 
hilt defts. were entitled to have their liability 


limited under 1894 Act, s. 503. — London Rangoon 
Trading Co., Ltd. v, Ellerman Lines, Ltd. 
(1923), 39 T. L. R. 284 ; 14 Lloyd, L. R 497. 

Annotation Anrflss (Australia) Proprlutarv v. 

Peninsular A Oriental Steam Navigation Co., [1927] 2 
K. 13. 456. 


2654. Defective rivet.] — Pltfs.’ cargo of 

maize was carried in defts.’ vessel under a bill 
of lading containing the following clause : “ The 
steamer shall not be liable for loss or damage 
occasioned by . . . perils of the sea ... or any 
latent defects in hull ... or by other accidents 
arising in the navigation of the steamer, even 
when occasioned by the negligence ... of the 
servants of the shipowner.” 

A defective rivet allowed water to flow into the 
vessel. Had the pumps been duly sounded the 
leakage would have been discovered A the inflow 
of wat<^r kept under. The cargo was damaged 
by the sea water : — Held : the vessel was unsea- 
worthy ; the exception of “ latent defects in hull ” 
did not qualify the implied warranty of seaworthi- 
ness ; A, although the damage to the cargo was 
increased by the negligent failure to pump, the 
dominant cause of the damage was the unsea- 
worthincss. It followed, therefore, that the ship- 
owner was responsible for the whole of the damage 
A not only for tho proportion of the damage 
done before the time when but for the negligence 
the inflow of water would have been checked. — 
The Ohhistel Vinnen, [1921] P. 208 ; 93 L. J. P. 
138 ; 132 L. T. 337 ; 40 T. L. R. 845 ; 09 Sol. 
Jo. 89 ; 30 Com. Cas. 32 ; IG Asp. M. L. C. 413, 
C. A. 

2655. Whether implied warranty of seaworthi- 
ness excluded.] — (1) The warranty of seaworthi- 
ness implied in a bill of lading is an absolute 
warranty that the ship shall be in fact fit for the 
voyage, A not merely that the shipowner shall 
take all reasonable care Id make her so fit ; A 
hence a latent defect in the screw shaft existing 
prior to the commencement of the voyage, A re- 
sulting in the breaking of the shaft, is a breach 
of the shipowner’s warranty of seaworthiness, 
although the shipowner may have taken all 
reasonable precaution in tlie selection of the shaft. 

(2) The excepted poi,ils in a bill of lading have 
no application to tlio case of a sliip sailing in an 
unseaworthy condition ; A lienee tlioy aiHj no 
defence to an action brought for loss or damage 
to the charterer \s goods occasioned by such un- 
seaworthiness. 

(3) \Miere a screw steamsliip carrying cargo 
under a bill of lading containing the exception 
” accidents of the seas A of navigation,” becomes 
disabled tlirough licr main shaft breaking in con- 
sequence of a latent def»'ct in existence prior to 
the sailing of the vessel, A another vessel belong- 
ing to the same ovmei*s renders salvage services, 
such owners are precluded from recovering salvage 
against the cargo by reason of tho services be- 
coming necessary through the breach of their 
waiTanty of seawoi’thiness. In these circum- 
stances the right of tlie crew of the salving ship 
Id recover for tlie services is not affected by such 
unseaworthincss ; but the owners of the cargo, 
liaving to pay such salvage, are entitled t-o recover 
by way of counterclaim, from such of pltfs. as 
are ownem of the salved ship, the full amount 
which they, tlie owners of cargo, have to pay to 
the crew for salvage.— T he Ulenpruin (1885), 
10 P. U. 103 ; 54 L. J. P. 49 ; 52 L. T. 769 ; 33 
W. R. 82G ; 5 Asp. M. L. C. 413. 


nnotatimis to (1) Refd. The Northumbria (1906), 95 

L. T. 618 ; The Europa, [1908] P. 84 ; The Chriatel 
Vinnen. [1924] P. 61. Aa to (2) Refd. The Maori Klnjr 
V. Hughes (1895), 73 L. T. 141 *, Nelson v. Nelson Line 
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Sect. 4 . — Eaccepted perils: Sub-sects. 11, 12, 13 & 
14, A.] 

(Ijiverpool) (1907), 96 L, T. 402 ; Ingrram & Boyle r. 
Services Maritime Du Tr6port (1913), 82 L. J. K. B. 374. 
As to (3) Refd. The Duo D’Aumale (No. 2), [1904] P. 60 ; 
The Leon Blum, [19151 P. 90. 

2656. .] — The i., having been disabled in 

her machinery owing to a latent defect in the 
welding of her flywheel shaft, existing at the 
commencement of the voyage, but not discover- 
able by the exercise of reasonable care, was towed 
by the -4., a vessel belonging to the same owners, 
into a poit of safety. The cargo on board the 
L. was shipped under three different bills of 
lading. The first of those contained the clause, 
“ Warranted seawoithy only so far as ordinary 
care can provide ” ; the second, “ Warranted 
seaworthy only so far as due care in the appoint- 
ment or selection of agents, superintendents, 
pilots, masters, officers, engineers, & crew can 
ensure it ” ; & the third, “ Owners not to be 
liable for loss, detention, or damage, if arising 
directly or indii‘ectly from latent defects in boilers, 
machinery, or any part of the vessel in which 
steam is used, even existing at the time of sliip- 
ment, provided all reasonable means have been 
taken to secure efficiency.” In a siilvage action 
bmught by the owner's, master, & crew of the 
A. against the owners of cai'go on board the L. : 
--Held : the exceptions in tlie bills of lading 
limited the implied warranty of seaworthiness, k> 
such limited wan*anty having been satisfied, 
there had been no breach by the owners of the 
L, of their contract of carriage. — Tn : Laertes 
(Cargo Ex) (1887), 12 P. D. 187 ; 50 L. J. P. 
108 ; 57 L. T. 502 ; 36 W. R. Ill ; 0 Asp. M. L. C. 
174. 

Annotations: — Consd. The Maori King v. Iluprlics (189.5), 

73 L. T. 141. Reid. McFaddcn r. Blue Star Line (190.5). 

74 L. J. K. B. 423 ; The West Cock, [1911] P. 23 ; The 
Christel Viuncn, [1924] P. 208. 

2657. .] — Maori King (Owners of Cargo) 

V, Hughes, No. 2797, post, 

2658. .] — bill of lading contained among 

other excei)tions, one by which the shipowner 
was not to be liable for loss or damage arising 
from “ defects latent on beginning voyage or 
otherwise ” in hull, tackle, boilers, or machinery, 
or their appurtenances : — Held : the exception 
did not cover a defect which was obvious at the 
commencement of the voyage.- -Waikato (C.'Abgo 
Owners) v. New Zealand Shipping Co., [1899J 
1 Q. B. 56 ; 68 L. J. Q. B. 1 ; 79 L. T. 326 ; 1 5 
T. L. R. 33 ; 43 Sol. Jo. 41 ; 8 Asp. M. L. C. 412 ; 
4 Com. Cas. 10, C. A. 

Annotations : — Apld. Borthwick Kldersllc S.S. Co., [1904] 

1 K. B. 319. Refd. Cordey v. Cardiff Pure Ico & Cold 
Storage Co. (1903), 19 T. L. H. 256 ; Bathbone v. Maciver, 
[1903] 2 K. B. 378 ; The Torbryan, [1903] P. 35 ; The 
West Cock, [1911] P. 208 ; Infrain & Uovle v. Servkxjs 
Maritlmcs du TrOport, [1913] 1 K. B. 538 ; The Christel 
Vinnen, [1924] P. 208. 

2659. .1 — The Dimitrios Rallias, No. 

2652, ante. 


2660. .] — London Rangoon Trading Co., 

Ltd. V, Bllerman Lines, Ltd., No. 2653, ante, 

2661. .] — Pltfs. consigned goods from 

Liverpool to Australia by defts.’ steamship under 
a bill of lading containing the following exceptions 
clause : “ The act of God, ... & loss or damage 
resulting from any of the following causes or perils 
are excepted, viz. . . . loss or damage from rust, 
accidents to, or defects in hull, tackle, or machinery 
or their appurtenances, . . . perils of the sea . . . 
or navigation ... of whatsoever nature or kind & 
howsoever caused.” 

Wlien the goods arrived they were found to 
have been damaged by sea water. In an action 
to recover the amount of the damage defts. con- 
tended that the damage was due to the fracture 
of a water pipe, which fracture was caused by 
stormy weather or by a latent defect covered by 
the exception with regard to defects : — Held : 
(1) the word ” defects ” in the exceptions clause 
referred only to defects which might develop 
during the voyage in a ship wliich at the beginning 
of the voyage was seaworthy ; (2) on the evidence 
the ship was unseawoithy from the stait, &> there- 
fore pltfs. were (mfitled to recover. — Tttdor 
Accumulator Oo., Ltd. v. Oceanic Stjoam 
Navigation Co., Ltd. (1924), 41 T. L. R. 81. 

2662. .] -The ( 'HRISTEL V^innen, No. 2654, 

(nilc. 

2663. Liability for patent defects.] — Waikato 
( l-ARGo Owners) v. New Zeai.and Shipping Co., 
No. 2658, ante. 

Effect of negligence clause.] — See Sub-sect. 14, 
D., post. 


Sub-sect. 12. — Rust, Leakage and Breakage. 

2664. Scope of exception- Liability of shipowner 
for negligence.) — A stipulation in a bill of lading, 
that the shipowner is ” nf)t to be accountable for 
leakage or breakage,” does not exempt him from 
responsibility for a loss by these means, arising 
from gross negligence. — Piiiljaps v, Clark (1857), 
2 C. B. N. S. 156 ; 26 L. J. C. P. 168 ; 29 L. T. 
O. 8. 181 ; 3 Jur. N. 8. 467 ; 5 W. R. 582 ; 140 
E. R. 372. 

Annotations : — Apld. Louw r. Dudgreon (18()7), 17 L. T. 145 ; 
Grill r. Genoral Iron Screw (Jollier Co. (18(58), L. H. 3 C. P. 
47(5 ; Price v. Union LiprUtemge Co., [1004] 1 K. B. 412. 
Reid. Wilton V. Atlantic Hoyal Mail Steam Navigation 
Co. (18(51), 10 C. B. N. S. 453 ; Ohrloff v. Brlecall, The 
Helene (18(50), L. H. I P. C. 231 ; (Jzeeh v. General Steam 
Navigation Co. (18(57), L. H. 3 C. P. 14 ; Thv. Dnero (1869), 

L. B. 2 A. & E. 393 : Kopitoff i\ Wilson (1876), 24 W. B. 
70(5 ; Steel v. State Line S.S. Co. (1877), 3 App. Cas. 72 ; 
(diartcnul Mercantile Bank of India v. Netherlands India 
Steam Navigation (Jo. (1883), 10 Q. B. J). 521 : Steinman 
V. Angior liine, [1891] 1 (^. B. (519; The Gleudarracli, 
[1894] P. 220; The Modena (1911), 27 T. B. 529. 
Mentd. Gill v. Manchester By. (1873), L. H. 8 Q. Ji. ISO ; 

M. S. & L. By. V. Brown (1883), 8 Anp. Cas. 703. 

2665. .J — OiiRLOPF V, Briscall, The 

Helene, No. 2989, post, 

2666. Negligence question for Jury.]— 

Where wines were shipped on board a vessel, 


by the exoeption “ damage from neg- 
ligence.” — G raham v. (1873), 

10 Bom. 00. — IND. « 

28fc4 iii. .]— Crakj & Bose 

V. Delaugv (1879), 6 B. (Ct. of Sess.) 
16 Sc. L. B. 750.— SCOT. 
JVc.f/liyencc of ser- 
vants.] — l^'UAZKH & Co. V. Port 
Eli/abeth Harbour Board (1900), 17 
S. C. 231 ; 10 C. T. B. 292.~S. AF. 

m. JJamage to iron by salt.] — 
Stevens v. HuaiiKS (1873), 1 N. Z. 
Jur. 45.— N.2. 

n. Collision causing damage to plates-- 
Cargo damaged by leakage ,] — Parbatt & 
Co. & Hind, IIolpe & Co. v. The 
Notre Dame d’Avor(1911), 10 B. C. B. 
381 ; 13 Exch. 0. IL 466.— CAN, 


PART VII. SECT. 4, SUB-SECT. 12. 

2u64i. Scope of exception — Liability 
of shipoumer for negligence .] — In an 
action by pltfs., merchants, to recover 
from the owners of a vessel, damage 
suffered In consequence of the breakage 
of an iron boiler, lined with enamel, 
*^111 lading by the 
which they were not to be liable for 
breakage, leakage or rust ; — Held : 
notwithstanding, they were liable for 
damage arising from any of these causes 
by reason of their neglect, — Harris v. 
Edmonstone (1 859), 4 L. C. J. 40.— <;AN. 

— ~. ]— Heoe-goods were 
carried from London to Boxnbay under 
a biU of lading, the exceptions in which 
protected the master from ” leakage, 


breakage, rust, decay, loss, or damage 
from machinery, boilers . . . mis- 
feasance, error in judgment, negligence 
or default of . . , peraons In the ser- 
vice of the ship ... & the ship not 
being liable for any consequences of 
causes therein excepted, however 
originating.” The piece-goods, on 
their arrival in Bombay, were found 
to be damaged by oil & by chafing — 
i.e. by rubbing against other goods In 
the hold ; but there was no evidence 
to show how such damage was occa- 
sioned : — Held : the term ” leakage ” 
did not Include leakage from other 
goods on to the piece-goods, nor did 
” breakage ” include damage caused 
by chafing, & as no negligence was 
proved, the master was not protected 


1269 ; 
26681. 
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sustained damage by leakage, the bill of lading 
containing, besides the usual clauses, these words, 
“ contents unknown & free of leakage ” ; in an 
action against the owner for the damage, it was 
left to the jury to say, whether or not the leakage 
had been occasioned by the negligence of deft., & 
they gave a verdict for pltf. The ct. refused 
to set it aside, or grant a new trial. — S trahan v. 
M‘Qubbn (1827), 6 L. J. O. S. C. P. 4. 

2667. Negligence of servants — Onus of 

proof.] — Goods were shipped in a steamer under a 
biU of lading which contained an exception from 
liability for “ breakage, leakage, or damage.” 
The goods were found at the end of the voyage to 
be injured by oil. It was proved that there was 
no oil in the cargo, but tliat there were two donkey 
engines on deck, near the place where the goods 
were stowed, in lubricating which oil was used ; 
there was no direct evidence of how the injury 
to the goods occurred. In an action against the 
shipowners: — Held: (1) the exception did not 
protect the shipowners from liability for damage 
acciiiing through the negligence of their servants, 
but it did shift the onus of proof, & it was incum- 
bent upon pltfs. to prove affirmatively the negli- 
gence of defts.’ servants ; (2) the above facts were 
evidence upon which a jury were justified in finding 
the existence of negligence. — Czech v. General 
Steam Navigation Co. (1807), L. R. 8 (■. P. 14 ; 
37 L. J. C. P. 3 ; 17 L. T. 210 ; 10 W. R. 130 ; 3 
Mar. L. C. 5. 

Annotations : — As to (1) Consd. The Glendarroch, [1804] P. 

226. Refd. The Figlia Maggiore (1868), Ji. li. 2 A. & E. 

IOC; The Freedom (1860), L. U. 2 A. & E. 846; 'Paylor 
Liverpool & Great Western Steam Co. (1874), L. U. 9 

g. B. .546 ; Ilayii, lioniun r. CnUiford (1879), 27 W. U. 

.541 ; Chartered Mercantile Bank of India r. Netherlands 

India Steam Navigation Co. (1888), 10 Q. B. D. .521 ; 

'Phe Xuiitho (1886), .56 L. J. P. 06 ; Steininan r. Angler 

Line, [1891 J 1 Q. B. 019 ; Price r. Union Jdghterage Co„ 

[1904] 1 K. B. 412. 

2668. .] — The Modena, Chipis- 

MAN & Co. V. Modena (Owners), No. 2531, ante, 

2669. Quantity of leakage immaterial.] — 

OiiRLOFF V, Briscall, The IIelene, No. 2989, 
post. 

2670. Damage to cargo — From other por- 

tions of cargo.] — C. & M. had been in the habit of 
receiving consignments of goods from N. & accept- 
ing his bills, & there was an account current 
between them. A cargo of sugar so consigned at 
a time N. was debtor in the account between them 
having suffered damage C. & M. brought a suit 
in this ct. : — Held : sugar injured by drainage 
from other sugar improperly stowed was not 
damaged by “ leakage ” as named in the excepted 
perils. — The Nepoter (1809), L. R. 2 A, & E. 
375 ; 38 L. J. Adrn. 03 ; 22 L. T. 177 ; 18 W. R. 
-19 ; 3 Mar. L. V. 355. 

Annotations: — Refd. The Freedom (1870), 22 L. T. 176; 

Simpson v. Blues (1872), L. li. 7 C. P. 290 ; Thrift v. 

Youlo (1877), 2 C. P. D. 432 ; Sewell v. Burdick (1884), 

10 App. Cas. 74. 

2671. .] — The clause in a bill of 

lading by which the shipowner is “ not accountable 
for rust, leakage or breakage,” is limited to the 
rust, leakage or breakage of the goods themselves, 
& does not protect the shipowner from liability 
for damage done to other goods in consequence of 
such rust, leakage or breakage. — T hrift v. Youle 
& Co. (1877), 2 C. P. I). 432 ; 40 L. J. Q. B. 402 ; 
30 L. T. 114 ; 3 Asp. M. L. C. 357, D. 0. 

2672. .] — Barrow v . Williams 

& Co. (1890), 7 T. L. R. 37. 

2673. Breakage during re-stowing — General 


shlpj — ^Pltfs. shipped in London certain mining 
machinery on board deft.’s steamer Deriby Grange., 
for carriage to Buenos Aires via Newport under a 
bill of lading^ which gave the steamer liberty to 
proceed to & stay at other ports for loading or 
discharging cargo. The bill of lading excepted 
liability for loss or damage arising from (inter alia) 
breakage. The Denby Grange was a general sliip 
carrying cargo for various ports in the River 
Plate. She loaded cargo at Antwerp & proceeded 
to London where she took on board pltfs.’ 
machinery & other cargo. She then proceeded to 
Newport where she was to load a large quantity 
of cargo. It was found necessary at Newport for 
the safe stowage of the cargo & for the proper trim 
of the ship that two large cylinders, part of pltfs.’ 
mining machinery, should be taken out of the hold 
in which they were stowed & re-stowed in another 
hold, & for this purpose they were placed tem 
porarily on the quay. Tlie evidence showed that 
such a dealing with a portion of the cargo in the 
case of a general ship like the Denhy Grange^ 
which was intended to load & discharge cargo at 
various ports was quite usual. One of the 
cylinders wliile on the quay was damaged : — 
Held : in r(»moving the cylinders from the hold in 
which they had been stowed with a view to stowing 
them in another hold, & in the meanwhuci tem- 
porarily placing them on the quay, defts. did not 
commit any breach of their contract of carriage, & 
were therefore protected by the exceptions in the 
bill of lading. — Bruce, "MARiiiorr & (’o. v. 
IIouLDER Line, Ltd., I K. B. 72 ; 80 

L. J. K. B. 509 ; 115 L. T. 810 ; 01 Sol. Jo. 98 ; 
22 Com. Cas. 110 ; 13 Asp. M. L. C. 550, (\ A. 
Annotation : — Refd. Buctijit v. Cunard S.S. Co., [1926] 

2 K. B. CIC. 

Effect of negligence clause.] — See Sub-.soct. 11, 
post. 


Sub-sect. 13. — “ Damage Capable of bking 
Insured Against.” 

2674. What amounts to — Theft — Bill of lading 
containing warranty against theft.] — Taylor v . 
Liverpool & Great Western Sti 2 .am Co., No. 
2038, ante. 

2675. Latent damage.] — Moore v. IIaiiris, 

No. 1708, ante. 

Loss through negligence.] — See Carriers, 

Vol. Vlll., p. 44, Nos. 205-2(57. 

Effect of negligence clause.] — See Sub-sect. 14, 
post. 


Sub-sect. 14. — Negligence. 

A. In General. 

See. note. Carriage of Goods by S(^a Act, 1924 
(c. 22), Article IV., r. 2 («), &, generally, Negli- 
gence, Vol. XXX VI., pp. 0 et scq. 

2676. Necessity for express exception of negli- 
gence.] — ("attle were shipped in deft.’s vessel under 
a bill of lading, which contained, amongst others, 
the following exceptions : “ Ship free in case of 
mortality, tV from all damage arising from dangers 
of the seas. . . . The owner will not be liable 
for any loss arising from suffocation or other 
causes. . . . The ship not liable for accident, 
injury, mortality or jettison, whether shipped on 
deck or in the hold ” : — Held : these exceptions 
did not exempt deft, from liability in respect of 


PART VII. SECT. 4. SUB-SECT. 14.— A. 

2876 L Necesaiiu for express ejccpHon 
negligence.] — Exemption of ship- 


owners from liability for negligcnre 
must bo provided for In clear 8: ini- 
amblgnous terms & must not bo left 
to inforonoe from general words. — 


Ravutheu (Sheik Maham.vd) v. 
British India Steam Navigation 
Co., Ltd. (1908), I. L. R. 32 Mad. 95. 

— IND. 
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Sect i, — Excepted perUa: Svh-sect, 14, A, & B,] 

cattle IcMst by his culpable negligence. — I jEUw v. 
Dudgeon (1867), 37 L. J. C. P. 5, n. ; 17 L. T, 
146 ; 16 W. R. 80 ; 3 Mar. L. C. 3. 

Anfwfati(m : — Be!d. Czech v. General Steam Navigation Co. 

(1867). L. R. 3 C. P. 14. 

2677. .] — Goods were loaded on a barge 

under a contract for carriage by which the barge 
owner was exempt from liability “ for any loss of 
or damage to goods which can be covered by 
insurance.’* The barge was sunk owing to the 
negligence of the servants of the barge owner, & 
the goods were lost. In an action to recover 
damages for the loss of the goods ; — Held : the 
exeinption being in general ^rms not expressly 
relating to negligence, the barge owner was not 
exempt from liability for loss or damage caused 
by the negligence of his servants. — Price & Go. v. 
Union Lighterage Go., [1904] 1 K. B, 412; 73 
L. .1. K. B. 222 ; 89 L. T. 731 ; 52 W. R. 325 ; 20 
T. L. R. 177 ; 48 Sol. .To. 207 ; 9 Com. CJas. 120, 
C. A. 


Anrwtations :—Fo]ld, The Pearlmoor, [19041 P. 286. Apld. 
Nelson tJ. Nelson Line (Liverpool) (No. 2), [1907 J 1 K. B. 

Consd. Rosin & Turpentine Import ('o. v. Jacob 
(1909), 101 L. T. 56 ; The Modena (1911), 27 T. L. U. .529 ; 
Pyman S.SS. Co. v. Hull & Barnsley Ry., 11914J 2 K. B. 

hooper, [1915] 1 K. B. 73; Forbes, 
Abbott & Lennord v. G. W. Ry. (1927), 44 T. L. R. 97. 
Reid. Denholm v. Shipping Controller (1920), 124 L. T. 
3^78 ; Lebeaupin v. Crispin, [1920) 2 K. B. 714 ; Fagan u. 
Green Sc Edwards. [19261 1 K. B. 102; Turner v. Civil 
Semico Supply Ashocii., [19261 1 K. B. .50. Mentd. Rutter 
r. Palnicf, 11922] 2 K. B. 87. 

2678. .] — In an action by ind( rsees of bills 

of lading, for damage, through negligimt stowage, 
to a cargo of grain, part of which had become* 
heated during the voyage, &; the remainder other- 
wise deteriorated, deft, shipowners relied on a 
series of exceptions, set out in numbered para- 
graphs, by which they were not to be responsible 
for (i)aragraph (a)) “ loss, damage, or injury 
arising from sweating . , . decay . . . explosion, 
heat, fire at sea or on shore . . . ” ; nor for 
(paragraph {h)) “ any loss or injury to the said 
goods, occurring from any of the causes above 
mentioned or for any loss or injury arising from the 
perils or accidents of the seas . . . wliether any 
of the perils, causes, or tilings above mentioned 
or the loss or injury ansing therefrom be occasioned 
by or from any act or omission, negligence, default, 
or error in judgment of . . . stevedores ... or 
other persoiLs in the service of the shipowners.” 
They further relied on a marginal note, stamped on 
the bOl of lading under whicli a large quantity of 
maize was carried, stating that “In no case is the 
steamship to be held liable for heating or any other 
damage accruing to the within-mehtioned goods 
• • • *’ : — Held : defts. were liable for, a ship- 
owner must indicate by express words his intention 
to relieve himself from liability for the negligence 
of his servants, & the exemption of negligence in 
paragi‘aph {b) could not be incorporated so as to 
i*efer to the matters excepted in paragraph (a) or 
in the marginal note ; &, further, the words 

“ sweating ” Sc “ decay ” were inapplicable to 
cover the damage to the maize through improper 
stowage, whilst the collocation of the words 
showed that “ heat ” referred to heat arising from 
some extraneous cause, such as heat from the 
engine room.— The Pearlmoor, [1904] P. 286; 
73 L. J. P. 60 ; 90 L. T. 319 ; 20 T. L. R. 199 ; 9 
Asp. M. L. G. 640. 

Annotation .-—Retd. Travore v. (Doopor, [1915] 1 K. B. 73. 

-JT-Defts., who were lightermen, 

lightered certain goods for pltfs. upon the terms 
of the following clause ; “ The rates charged by 
B. are for conveyance only, & every reasonable 
precaution is taken for the safety of goods whilst 


in craft ; they will not be liable for any loss or 
damage, including negligence, which can be covered 
by insurance, & the shipper in taking out the policy 
should effect same “ wdthout recourse to lighter- 
man, as B. do not accept responsibility for insur- 
able risks.” The goods were damaged by the 
negligence of defts. : — Held : the clause was clear 
& unambiguous Sc protected defts. from liability 
for negligence. — Rosin Sc Turpentine Import 
Co. V. Jacob & Sons (1910), 102 L. T. 81 ; 26 
T. L. R. 269 ; 64 Sol. Jo. 268 ; 11 Asp. M. L. C. 
363 ; 15 Com. Gas. Ill, H. L. 

Annotations : — Coxud. Ambatlelos v, Anton Jurgens Mar- 
garine Works, [1922J 2 K. B. 185. Re!d. Rutter v. Palmer, 
[1922] 2 K. B. 87. 

2680. Duration of exception,.] — By a cliarter- 
party it was agreed that defts.* steam vessel should 
go to New Faiiwater, & there load from the agents 
of pltfs. a cargo of sugar & proceed therewith to 
Greenock, defts. not to be responsible “ for any 
act, neglect, or default whatsoever of their 
servants during the said voyage.” The agents 
commenced loading the vessel with sugar belong- 
ing to pltfs., & during the loading the cargo was 
damaged by water througli a valve in the engine 
room having been negligently left open by one of 
the engineers of the vessel : — Held : (1) the term 
“ voyage ” included the period of time during 
which the vessel was being loaded, & conse- 
quently the damage was within the exception Sc 
defts. were not liable. 

Defts. counterclaimed for a general average 
contribution from pltfs. : — Held : (2) their riglit 
to contribution was not affected by the negligence 
of their servants, for which by the terms of the 
exception they were not responsible, Sc they were 
entitled to recover. — T he Garron Park (1890), 
16 P. D. 203 ; 59 L. J. P. 74 ; 63 L. T. 350 ; 39 
W. R. 191 ; 0 T. Jj. R. 474 ; 0 Asp. M. L. G. 
543. 

Annotations : — As to (1) CoDSd. Rathbone v, Mofdvcr, [1903] 
2 K. B. 378. Reid. De (Clermont & Bonner v. General 
Steam Navigation Co. (1891), 7 T. L. R. 187 ; The Gleno- 
chll, [1896] P. 10. As to (2) Apprvd. Milburn v. 
Jumaiea Fruit Sc Trading Co. of Lonefon, 11900] 2 Q. B. 
540. Consd. (jreensblelds, Cowio v. Stephens, [1908] 1 
K. B. 51. Reid. The Mary Thomas, [1891] }\ 108. 

2681. .] — The Accomac, No. 2700, jjoftl. 

2682. .] — The mate’s receipt for pltfs.* 

goods shipped on defts.* steamship was endorsed 
“ Received subject to the conditions contained in 
bill of lading to be issued for the same.*’ Before 
the bill of lading liad been exchanged for the mate’s 
receipt pltfs.’ goods were lost from causes against 
which the shii)owners were protected by ex- 
ceptions in the bill of lading. Pltfs. sought to 
recover for the loss of their goods on the ground 
that they were led to believe by defts.* conduct 
that the bills of lading referred to in the mate’s 
receipt were in a different form without the 
exceptions which exempted the shipowners from 
liability for the loss : — Held : this case was not 
made out & pltfs. could, with ordinary Sc reason- 
able care, have informed themselves of the terms 
of the bills of lading. 

The exception is intended to protect defts. as 
from the commencement of the time at which but 
for the exception they would have become liable, 
viz. from the time of receipt of the goods on board 
& not merely from the time of sailing (Wright, J.)* 
— De Clermont Sc Donner v. General Steam 
Navigation Co. (1891), 7 T. L. l\. 187. 

2683. .] — Goods were shipped under a bill 

of lading incorporating the Act of Congress known 
as ” the Harter Act,” by which the owner of the 
vessel is not to be “ held responsible for damage 
or loss resulting from faults or errors in naviga- 
tion or in the management of ” the vessel. After 
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the arrival of the vessel at her port of destination, 
& during the discharge of the cargo, it became 
necessary to stiffen the ship. For this purpose 
the engineer ran water into a ballast tank, but 
negligently omitted first to ascertain the condition 
of the sounding pipe & casing, which had, owing 
to heavy weather during the voyage, become 
broken. The owner of the goods damaged by the 
water getting to the cargo, sought to render the 
shipowner liable : — Held : the shipowner was 
exempt from liability, as the damage resulted from 
a fault in the “ management ’* of the vessel, & 
the operation of the exception as to “ manage- 
ment ” was not limited to the period during which 
the vessel was at sea, but extended to the period 
during which the cargo was being discharged. — 
The (iLENOCiIin, [189H] P. 10; 65 L. .1. P. 1; 
7‘3 L. T. 410 ; 8 Asp. M. L. 0. 218. 

Annntnliona : — Apld. Tho Podney, [1000] 1*. 1 12 ; Tlowi3()n r. 

Atlantic Transport Co.. |l9()aj 2 K. 13. (i(5(i. Consd. 

Brown V. Harrison (11)27), Ufl L. J. K. B. 1025. 

2684. .] — Pltfs. delivered three hundred & 

twelve baskets of plums to be carried by defts. 
from Hamburg to I.iondon under a bill of lading 
by which they were “ to be delivered subject to the 
exceptions & conditions hereinafter mentioned 
... at tlie port of London unto the order of 
defts. to be forwarded . . . for delivery to M. 
. . . subject to all clauses & conditions in the bill 
of lading.” By clause 1 of the exceptions defts. 
were exempted from liability for “all . . . loss 
. . . from any act, neglect, or default whatsoever 
of the . . . crew, stevedores, servants, or agents 
of the owners in the . . . discharging or naviga- 
tion of the ship ... or otherwise.” When the 
ship arrived at the wharf at London only ninety- 
nine baskets were delivered to the carman of M., 
who had come to the wharf for them. The jury 
found that all the three hundred & twelve baskets 
were discharged out of th<^ ship on to the wharf, 
but that two hundred & thirteen of these baskets 
were delivered to the wrong people by the fault 
of those who had the control of the goods at the 
wharf : — Held : the baskets were lost through an 
“ act, neglect, or default of the agents ” of defts., 
& the latter were therefore protected by the 
exception in the bill of lading. — Smackman v. 
General Steam Naviciation Go. (1908), 98 L. T. 
390; 11 Asp. M. L. C. 14; 13 Com. Cas. 196, 
H. C. 

Annotaiion : — Distd. Buergor r. Cunard S.S. Co., [1025] 2 

K. B. 040. 

2685. Parties within exception — Damage partly 
caused by negligence of stranger.] — T he Accomac, 
No. 2700, post. 

2686. Scope of exception — Damage caused by 
recklessness.] — Goods were shipped under a con- 
tract which contained exceptipns of liability for 
damage or loss, whether on shore, or ship, lighter, 


or hulk, arising from negligence, barratry, or error 
of judgment of the master, mariners, engineers, 
or any other persons in the employment of the ship- 
owner. In the ^margin of the contract the words, 
“ Carried entirely at merchant’s risk,” were 
written. The goods were damaged through the 
reckless conduct of the stevedores, who were 
employed by the shipowner, in discharging the 
goods into lighters: — Held: the words “at 
merchant’s risk ” did not cut down the special 
exceptions ; damage caused by recklessness, 
which was an error of judgment or negligence of 
a bad kind, came within the exceptions ; & there- 
fore the shipowner was not liable. 

There was substantial damage done in the mode 
in which tho packages were delivered into the 
lighters. They were delivered in a careless 
manner. [But] the exceptJon as to barratry did 
not apply (Channell, J.). — ^Bris(X)E & Co. v, 
Powell & Co. (1905), 22 T. Ti. B. 128. 

2687. Effect of words “ at merchant’s 

risk.”] — Briscoe & Co. v. Powell & Co., No. 2680, 
ante. 

2688. Goods carried by railway company — Ap- 
plication of Railway Clauses Act, 1863 (c. 92), & 
Railway & Canal Traffic Act, 1854 (c. 31) — Clause 
void for unreasonableness.] — By Railways Clauses 
Act, 1863 (c. 92), s. 31, the provisions of Railway 
& Canal Traffic Act, 1854 (c. 31), are extended to 
the steam vessels of the railway co., & to the 
traffic carried on thereby. Therefore a railway 
co., whose private Act incorporates Railways 
Clauses Act, 1863 (c. 92), is not protected by a 
condition in a bill of lading in I'espect of goods 
carried by them by sea only that they shall not be 
liable for the neghgence of the master or mariners 
navigating their steam vessels, as such a condition 
is not reasonable. — Jenkins v. Great Central 
Ry. Co., [19121 1 K. B. 1 ; 81 L. J. K. B. 24 ; 106 
L. T. 565 ; 28 T. L. R. 61 ; 12 Asp. M. L. C. 154 ; 
17 Com. Cas. 32 ; sxCbsequent proceedings, cited in 
Ilalsbmy’s Laws of England, V’ol. XXVI., p. 614, 
C. A. 

Annotation : — Consd. Western Electric Co. r. G. E. By., 

11913] 3 K. B. 15. 

Effect of personal negligence of shipowner.] — 
See Hub-sect. 14, B., post. 

Effect of unseaworthiness of ship.] — See Sub- 
sect. 14, C., 2 ^ost. 

Construction of negligence clauses.] — Sec 

Sub-sect. 14, D., post. 


B. Personal Negligence of Shipoivnn . 

See Carriage of Goods by Sea Act, 1921 (c.. 22), 
Article IV, (q). 

2689. Exception does not apply.] — Anglo- 
Argentine Lt\te Stock cV Produce Agency, 


2686 i. Scope of exception. — Damage 
caused by recklxssncss.] — Touau v. 
Australasian Steam Navtoation Co. 
(1870). 2 Q. S. C. It. 75.-- AUS. 

2686 ii. .]— Jelltcoe v. 

Brivisii India Stea^i Navioatiox 
Co. (1884), I. L. 11. 10 Calc. 489.— 


2888iii. .1— Wood & Co. 

V. Burns (1893). 20 It. (Ct. of Sohs.) 
002 ; 30 So. L. Jl. 501.— SCOT. 


o. Shipper hound — Where neg- 
hgence excepted.] — Whether provision 
in bills of lading os to excluding tho 
liability of shipowners lor damage 
done to articles of speoial value or for 
any noffllgonoo of their servants arc 
wasonablo or not, a consignee accept - 
1^ such a bill of lading is bound hy 
them, & oannot recover for damage 


caused hy tho negligence of the ship- 
owners’ servants. — Brooks, Bobin- 
soN & Co. V. Howarii Smith & Sons 
(1890), 16 V. L. R. 245.— AUS. 

p. Validity of exception — Contrary 
to statute.] — India General Sfeam 
Navioatton Co. v. Joykribto Shah a 
(1889), I. L. It. 17 Calc. 39.— IND. 

q. ^ — .] — A railway co. con- 
tracted to carry goods ‘‘through ” 
I»ai-tly by railway, & partly by sea, &: to 
an action for loss & injury to the goods, 
pleaded a Rpoclal condition exempting 
the defts. from liability in respect of 
the negllgenc43 of the captain & crow 
of a steamer (the property of & worked 
by a steam-packet co. who had made 
arrangement with defts. for through 
booking) which was lost through the 
negligence of either the captain or 
crow :—Ueld : through the operation of 


31 & 32 Viet. 0. 119, R. 10. & 34 & 35 
Viet. c. 78, B. 1‘2. tho Bail way & 
Canal Traffic Act, 1854, applied, & 
the ooiiditlini, being unreasonable, was 
null & void. — Moore v. Midland Hy. 
(1875), I. H. 9 C. L. 20.— IR. 

r. .] — The effect of 

Mercantile Law Act, 1880, ss. 25-27, 
is to make common curriers by soa 
in Now Zealand subject to the same 
rules which govern carriers by land in 
England. Theroforo a condition In 
the contract of affreightment purport- 
ing to except tho carrier from respon- 
sibility for tho negligence of his ser- 
vant is, primdfaciet unjust & unreason- 
able ; & it is not enough to show that 
it is usual to insert such a condition, 
& that it has been acQuiosced in by 
the shipper. — STAPiiKs v. Joseph 
(1888), 0 N. Z. L. R. 23C.— N.Z. 
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Sect 4. — Excepted perils: Svh-sect, 34, jg. C.] 

LfTD. r. Wbstaix (circa 1890), cited [1904] A. C. 
atp. 255,H. L. 

AnnoMion: — Reid. The City of Lincoln v. Smith, [1904] 

•A* 0« 2d0« 

2690. .] — Unless the conditions of a charter- 

party relieve the owner as distinct from his ser- 
vants & agents from the consequences of personal 
negligence, ho is liable if his ship, in other respects 
seaworthy, is rendered unseaworthy in being so 
laden under his orders as to become topheavy at 
starting, with the result that her deck cargo was 
partly jettisoned & partly swept overboard in a 
gale which otherwise could have been weathered 
in safety. — The City of Lincoln (Master & 
Owners) r. Smith, [1904] A. C. 250 ; 73 L. J. 
P. C. 45 ; 91 L. T. 206 ; 9 Asp. M. L. C. 586, 

2691. Failure to order special precautions.] 

— ^A ship of the “ turret ” type was chart^ered for 
a voyage from New York to China under a charter- 
party which incorporated the Harter Act of the 
United States. That Act provided that if tlje 
owners exercised due diligence to make the vessel 
in aU respects seawortliy & properly manned they 
should not be held responsible for loss resulting 
from faults or errors in navigation or in the 
management of the ship. The charterers sliipped 
a cargo under bills of lading which incorporated 
the Harter Act & also contained a clause exempting 
the owners from loss occasioned by “ accidents of 
navigation of whatsoever kind, even when 
occasioned by the negligence, default, or error in 
judgment of the . . . master . . . not resulting, 
however, in any case from want of due diligence by 
the owners of the ship.” 

Shortly after leaving New York the master 
ordered two water tanks to be emptied, with the 
result that the ship capsized & sank. Nine years 
previously, after the loss of a sister ship by capsiz- 
mg, the builders had sent to the ownei*s a series of 
instructions for loading the ship, including an 
instruction that when she was loaded with a 
homogeneous cargo, as on the voyage in question, 
the water ballast tanks were to be filled. The 
owners had never communicated these instructions 
to the master, who was a competent seaman with 
long experience of turret ships: — Held: (1) the 
ship was inherently unseawoHhy in certain not 
improbable conditions unless special precautions 
were taken, which it was the duty of the ownci*s 
to enjoin as being required by the structure of their 
ship, & the owners were therefore liable for the 
loss of the cargo ; (2) the owners were not entitled 
to the limitation of liability prescribed by 1844 
Act, s. 503, as they had failed to prove that the 
loss occurred without their actual fault or privity. 
— Standard Oil Co. op New York v. Clan 
Line Steamers, Ltd., [1924] A. C. 100; 93 
L. J. P. 0. 49 ; 130 L. T. 481 ; 40 T. L. B. 148 ; 08 
Sol. do. 234 ; 16 Asp. M. L. C. 273 ; 29 Com. Cas. 
75, H. L. 

Rio Tlnto Co. v. Seed Shipping 


2692. Master also part owner— Negligence 

as master only.] — A bill of lading was signed by 
deft., who wtw master & part owner of the ship, 
on behalf of himself & his co-owners. It contained 
an exception in respect of “ the neglect & default 
of master in navigating the ship.” The cargo 
was lost by the stranding of the ship through 
the negligence, but not the wilful negligence, of 
deft. ' In an action by the owners & shippers of the 
cargo : — Held : the negligence which caused the 
loss was that of deft, exclusively as master & not 
as part owner, & was within the exception. — 
Westport Coal Co. v, McPhail, [1898] 2 Q. B. 
130 ; 67 L. J. Q. B. 674 ; 78 L. T. 490 ; 46 W. K. 
566 ; 14 T. L. R. 388 ; 8 Asp. M. L. C. 378 ; 3 
Com. Cas. 140, C. A. 

Anrwtaiions : — Reid. The Dimitrlos Rolliofl (1922), 128 L. T. 

491 ; Samuel v. Dumas, Graham Joint Stock Shipping Co. 

r. Merchants Marine Insce. (No. 2), [1923] 1 K. 13. 592. 


C, Seaworthiness of Ship. 

See^ note. Carriage of Goods by Sea Act, 1921 
(c. 22), Article IV., r. 1. 

Seaworthiness, generally ^ see Sect. 6, sub-sect. 1, 
post. 

2693. Effect of unseaworthiness — Exception does 
not apply.] — Where special clauses in a bill of 
lading exonerate the shipowner from the liability 
of even the perils induced by the negligence of his 
servants, it is necessary that the jury should 
find whether the vessel was or was not seaworthy 
when starting on the voyage. * 

A cargo of wheat was shipped at the port of 
New York for conveyance to Glasgow, & a specially 
worded bill of lading contained clauses excepting 
” peril of the seas of whatever nature or kind 
soever & howsoever caused,” including negligence 
of the crew. On the voyage the sea burst through 
an insufficiently fastened port hole, damaging the 
cargo. A jury found by special verdict that this 
port hole had been insufficiently fastened, but did 
not find whether this happened before starting on 
the voyage : — Held : there was an implied engage- 
ment to supply a seaworthy ship. 

Whether the ship was seaworthy was a question 
of fact which lay at the very root of this case ; but 
no answer to this question was found in the special 
verdict ; therefore there is no finding on which 
the judgment can be entered either way. 

A shipowner who accepts goods, which he is to 
deliver in good condition, impliedly contracts to 
perform the voyage in a ship which is seaworthy. 

All the perils which are excepted are perils subse- 
quent to the loading of the wheat on board. 

This is a contract wliich not merely engages the 
shipowmer to deliver the goods in the condition 
mentioned, but that it also contains in it a repre- 
sentation & an engagement, a contract, by the* 
shipowner that the ship on which the wheat is 
•laced is at the time of its departure reasonably 
t for accomphsliing the service which the ship- 
owner engages to perform. . . . By ‘‘ seaworthy ” 1 
do not desire to point to any teclmical meaning 


PART VII. SECT. 4, SUB-SECT. 14.- 

2693 i. Effect of unaeaworthiness 
Exception does not apply .] — The folio 
ms condition in a bill of ladlnfir, via 
The Bteamer not to bo rosponsll 
for loss of or damage to any parcel 
pack^e exceeding the sum of tT 
noTuids (£2) sterling in value unle 
booked as of more that that value 
paid for ‘ accordingly/ " does not pr 
tect the ^Triers from liability occ 
rfoned (1) by their gross & wllf 
negligence 

their servants in transhipment ; ( 3 ) 
by the nnseaworthlness of the bari 


Into which the goods were transhipped 
— Lea V. Howard Smith & Soni 
(1883), 1 Q. L. J. 157.— AUS. 

2693 ii. J — ^Whatever rlski 

may he excepted in a bill of lading an 
always subject to an implied engage 
ment that the vessel shall be seaworthy 
— Peyton, Dowmno & Co. v 
Houldkr Brothers (1890), 16 V. L. II 
8 12.—— AUS. 

2593 ill. .] — Connolly v 

Grenier, Connolly v. Martel ( 1909 ) 
42 S. C. R. 242.— CAN. 

2698 iv. ~ — .1 — VrrauLDAJ 

Gobsu V, Bombay & Persia Stban 


Navigation Co. (1895), I. L. 11. 19 
Bom. 039.— IND. 

2693 V. .] — A charterpfl'i'f y 

of a steamship freed the owners from 
liability through ** the act of God, the 
Queen's eneimes, fire, & all Sc every 
other dangers & accidents of the seas, 
rivers, & for errors or negligence oi 
navigation, of whatsoever nature Sc 
kind, during said voyage." The vessel 
was lost in consequonoe of the break- 
down of her boiler through the pre- 
senoe of muddy water in it. In an 
action by the charterers against the 
shipowners for damages on account/ 
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of the term, but to express that the ship should 
be in a conation to encounter whatever perils of 
the sea a ship of that kind, & laden in that way, 
may bo fairly expected to encounter (Lord 
Cairns, 0,). 

Whore there is a contract to carry goods in a 
s^p whether that contract is in the shape of a bill 
of ^dmg, or any other form, there is a duty on the 
part of tlm person who furnishes or supplies that 
1 1 • 1 ^ ® room, unless sometMng be 

stipulated which should prevent it that the ship 
shall be fit for its purpose (Lord Blackburn). — 

72 ; 37 L. T. 333 ; 3 Asp. M. l! C. 510, H. L. 
Annoiaiionft : — Apld. The Marathon (1879), 40 L. T. 103 * 
Tho United Service (1883), 8 P. D 50 • TatP'rsrtll 

S.S. Co mux, ij’a jI 1)°287";’ ThS oKmin 

1 ^ 11‘® I^flcrtes (1887), 12 P. D. 

187. Apld. Gilroy v. Price. [1893] A. C. 50. Consd. 
lledley v. Pinkney S.S. Co.. 11894] A. C. 222; Dobell 
V. fe.S. llossnioro Co., [18951 2 Q. li. 408. Apld. The 
Maori Kim r. Hughes. [1895] 2 Q. B. 550 ; Queensland & 
National Bank i». Peninsular & Oriental Htcam Naviga- 
tion Co. (1898), 07 L. ,1. Q. B. 402. Consd. Bathbono i\ 

Schwan, [1909] A. C. 
450 ; Kish f>. Taylor, [1912] A. C. C04 ; Tho Christel 
Viiinen, ^924] P. 61 ; Elder, Dempster r. Pat-erson, 
Zoehemis, Griffiths Lewis Steam Navigation ("o. v. Pater- 

(1881), 6 Q. B. D. 685 ; Tho Undaunbjd (1886), 55 L. J. P. 
iij Fraser v, Pandorf (1887), 12 App. Cas. 

M 203 ; The Vortigern. 

[1899] 1 • 140 ; Mor^ & Morris v. Oceanic Steam Naviga- 
tion Co. (1900), 16 T. L. B. 533 ; Ajum Goolam Hosseu 
V. Union Marine Insce., llajee Cassim Joosub v. Ajum 
Coolain Hossen, [1901] A. C. 362; Bowaon v. Atlantic 
Transport Co. (1902), 72 L. J. K. B. 87; Upnertoi t\ 
Un^n-Caatlo Mail S.S. Co. (1903), 89 L. T. 2^ ; The 
Northumbria (1906), 95 L. T. 618 ; Nelson r. Nelson Line 

?!’ Crtck, 11911] P. 208; Virduia Carolina 

^ Americana S.S. Co., 

[1912] 1 K. B. 229 ; Ingram A' Koylc r. Services Maritimca 
du J report (1913), 1 09 L. T, 733 ; Liebigs Extract of Meat 

2 Bocks & Harbour Board & Nelson, [19181 

2694 . .1— Gilroy Sons <fc Co. v. 

Price & Co., No. 3121, post. 

2695 . .]— Bathbone Brothers & 

Co. V. MacIver (D.) Sons & Co., No. 2794, post. 

2696 . .J— Virginia Carolina Chemi- 

cal Co. V. Norfolk & North Ajviebican Steam 
Shipping (Jo., No. 2(514, ante. 

2697 . Express provision for due dili- 

gence Necessity for due diligence by servants of 
shipowner.] — Goods wore shipped under a bill of 
lading M^hich incorporated by reference an Act of 
Congress by which, if tlie owner of a ship sliall 
exercise due diligence to make the vessel in all 
respects seaworthy, & properly manned, equipped, 
« supplii^d, neither the vessel, her owner, agent 
nor charterers shall become liable or be held 
responsible for damage or loss resulting from faults 
or errors in navigation or in the management of 
the vessel. Tho owner of u vessel supplied proper 
equipment & appointed a competent ship’s car- 
penter, but by tho negligence of the carpenter the 
srup was allowed to go to sea in an unseaworthy 
condition, by reason whereof a part of the cargo 
was damaged during the voyage. In an action 
by the owner of the damaged goods against the 
?• • — Held : to exempt the sliipowner from 

liability it was not sufficient merely to show that he 
had personally exercised due diligence to make the 
vessel seaworthy, but it must be shown that those 
persons whom he employed to act for him in this 
respect had exercised due diligence ; & therefore 
the negligence of the ship’s carpenter prevented 


the exemption from applying, & the shipowner 
was liable. — Dobell & Co. v. H.H. Rossmore Co., 
[1895] 2 Q. B. 408 ; 64 L. J. Q. B. 777 ; 73 L. T. 
74 ; 44 W. R. 37 ; 11 T. L. R. 501 ; 8 Asp. M. L. C. 
33 ; 14 R. 558, C. A. 

AnnotatioTM :--Retd. The Gleuochll, [1896] P. 10 ; Bowsoii 
V. Atlantic Traiwport Co., [1903] 2 K. B. 666 ; McFaddcn 
V. Blue Star Lino, [1905] 1 K. B. 697 ; Hordern v. Common- 
wealth & Dominion Line, [1917] 2 K. B. 420; The 
Dimltrios IlalliaH (1922), 128 L. T. 491 ; Angliss (Australia) 
iToprletary v. Peninsular & Oriental Steam Navigation 
Co., [1927] 2 K. B. 456. 


2698 . 


— ^By the terms of a bill 


of l^ing the owners of a vessel undertook to 
obtain the certificate of Lloyd’s surveyor at 
United Kingdom, Montevideo, that the machinery, 
insulated spaces, etc., had been properly inspected 
by him, & were in a lit &> proper condition for the 
carriage of a cargo of frozen meat. Such certificate 
to be accepted by the sliippers as conclusive evi- 
dence that the machinery, insulated spaces, & 
appurtenances were at the time of shipment in 
fit & proper condition, & seaworthy for the voyage, 
& as full & complete fulfilment by the owners or 
charterers of any duty, warranty or obUgation 
they might be under in relation to or in respect 
of the machinery, insulated spaces or appur- 
tenances. The bill of lading also provided that 
“ the owners or chartercTs are not to be responsible 
for any breakdown if machinery during the 
voyage even when occasioned by any act, n(‘glect, 
default or error in judgment of any of the servants 
of sMpowmers,” & were also exempted from 
liability for any damage occasioned by “ the act 
of (jiod . . , sweating, evaporation or decay, re- 
sulting- froni bad stowage or otherwise . . . insuffi- 
cient ventilation ; or heat of holds, . . . perils of 
the seas, rivers, or navigation of whatsoever 
nature or kind, & however caused ; whether or 
not any of tlie perils, causes or tilings above 
mentioned, or the loss or injury arising therefrom 
be occasioned by or arise from any act of omission, 
negligence, default or error in judgment of the 
inast-er, pilot, . . . engineers refrigerating or other- 
wise ... or other persons whomsoever . . . whether 
such act, omission, negligence, default or error in 
judgment shall have occurred before or after the 
commencement of or during the voyage ; or any 
other cause beyond the control of the ownei*s or 
charterers &/or by or from any accidents or 
defects, latent or otherwist*, in hull, tackle, boilers, 
or machinery, refrigerating or otlierwise, or from 
unseaworthiness . . . provided reasonable means 
have been taken to i)rovide against such defects 
& unseaworthiness.” The shi]) loaded two parcels 
of frozen meat, one at Rio Seco A: tlie ocher at 
Montevideo. Jn an action against t he shipowners 
for damage done to the cargo, tlie jury found 
that the ship was unseawortliy in respect of its 
refrigerating apparatus at the commencement of 
the voyage ; that the damage was caused by this 
unseaworthiness ; <fc that the unsc'aworthiness 
was due to the neglect by the ship’s agents at 
Durban A the chief refrigerating engineer : — 
Held : the owners could not avail themselves of 
the exceptions in tho bill of lading as they had not 
taken reasonable means t-o provide against unsea- 
wortliiness.— JSouTH American Export Syndi- 
cate, Ltd. V. Federal Steam Navigation Co., 
Ltd. (1909), 100 L. T. 270 ; 25 T. L. R. 272 ; 53 
Sol. Jo. 270 ; 11 Asp. M. L. C. 195 ; 11 Com. Cas. 
228, 


I'l^® cargo : — 7/e 
(D It was proved that tho muddy wc 
had been put In the boiler before 
commencement of the voyage ; (2) 


preaenco of muddy water In the boiler 
when the ship started rendered her 
unaeaworthy ; & consequently (3) the 
clause of exemption in the charter- 


party did not apnly. — S eville Sul- 
phur & Copper Co. v. Colvils, Low- 
DEN & Co. (1888), 15 R. ((^,. of Seas.) 
616 ; 25 Sc. L. li. 437.— SCOT. 
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Sect. 4. — Excepted perils : Sub-sect, 14, D.] 

D, Construction of Negligence Clauses. 

SeCi now. Carriage of Goods by Sea Act, 1924 
(c. 22), Article IV., r. 2 (a). 

2699. Negligence In navigation — Improper 
stowage.] — Bags of sugar shipped by pltfs. were 
carried in deft-s.’ steamship from H. to L. at an 
agreed freight. The vessel was chartered for the 
voyage by P. & K., who signed the bill of lading 
as agents. It contained a clause that the owners 
of the ship should not be liable for the default of 
the pilot, master, or mariners in navigating the 
ship, & a further clause that the captain, officers, 
& crew in the transmission of the goods should be 
considered the servants of the sliipper, owner or 
consignee. The sugar was negligently stowed 
under oxide of zinc, & was consequently damaged. 
It did not appear how the sugar came to be shipped 
nor with whom pltfs. made the contract of car- 
riage : — Held : defts. were liable to compensate 
pltfs. for the damage done to the sugar ; for either 
defts. had contracted to carry the sugar upon the 
terms set out in the bill of lading, which did not 
relieve them from responsibility for negligent 
stowage ; or if they had not contracted with 
pltfs., they were liable for misfeasance, that is, 
for stowing the goods in such a manner as to come 
into contact with a mischievous substance. 

If there was a contract between them, it is tlie 
one contained in or evidences by the bill of lading 
(BrAMWELL, L.J.). — llAYN V. CULLTFORD (1870), 
4 C. P. 1). 182 ; 48 L. J. Q. B. 372 ; .0 L. T. 536 ; 
27 W. B. 541 ; 4 Asp. M. L. C. 128, V. A. 
AnnoUiiiona : — Distd. Norman v. Blnnln^on (1890), 25 
g. B. I). 475. Apld. The Ferro, U893] P. 88. Distd. 
Elder, Dempster r. Paterson, Zochonis, Griffiths Lewis 
yteam Navisratlon Co. v. Paterson, Zochonis, 11924] 
A. C. 522. Reid. Baumvoll Manufactur Von Carl SchelbJor 
V. Fui’iiess, 11898] A. C. 8 ; Dnnn v. Bncknall, Dunn v. 
Donald Cnrrio, fl9(»2] 2 K. B. 614 ; Standard Oil Co. of 
New York v. Clan Line Steamers, 11924 ] A. C. 100. Mentd. 
Foiilkcs r. Met. Dlst. By. (1880), 49 L. J. Q. B. 301 ; Meux 
V. G. E. liy., 11895] 2 g. B. 887. 

2700. Removal of bilge pump while in 

dock.] — By charterparty it was agreed that defts.’ 
vessel should carry a cargo of rice for pltfs. to 
l^ndon. The charterparty excepted defts. from 
liability “ for any act, negligence, or default of 
master or crew in the navigation of the ship in the 
ordinary course of the voyage.” The vessel, on 
her arrival in London, went into the Victoria Dock 
to discharge her cargo. While this was being 
done, the cargo was damaged by water which got 
into the vessel tlirough negligence in the removal 
of a bilge-pump : — Held : assuming tliat the 
negligence which caused the damage was negli- 
gence on the part of the crew, it was not “ negli- 
gence in the navigation of the sliij; in the ordinary 
course of the voyage ” within the exception, & 
defts. were liable. — The Ac^comac (1890), 15 P. D. 
208 ; 59 L. J. P. 01 ; 03 L. T. 737 ; 30 W. It. 
133 ; 0 T. L. It. 482 ; 6 Asp. M. L. C. 570, C. A. 
Amwtniifma : — Distd. Tho Glonochll, (189G] P. 10. Refd. 
De Clermont & Doniier v. General hJteaiu Navigation Co. 
(1891), 7 T. L. 11. 187. 

.] — Compare Insurance, Vol. XXIX., p. 

430, Nos. 3306-3308. 

2701. ‘‘ Or otherwise ” — Not construed 

ejusdem generis.] — Baebselman v. Bailey, No. 
2703, post. 

2702. Improper stowage.] — Norman 

V. Binnington, No. 1678, ante. 

2703. ^.] — A bill of lading con- 

tained, among other exemptions, one by which 
the shipowner was not to be liable for ” any act, 


negligence, default, or error in judgment of the 
pilot, master, mariners, or other servants of the 
shipowner in navigating the ship or otherwise.” 
A part of the cargo was damaged by being negli- 
gently stowed by a stevedore employed by the 
sliipowner. In an action by the owner of tho 
cargo so damaged : — Held : the shipowner was 
not liable for the words “ or otherwise ” in tho 
bill of lading were general, & did not limit the 
exemption to loss or damage arising from negli- 
gence in matters akin to navigation or to loss or 
damage arising from negligence in relation U) the 
other excepted perils of the bill of lading. — 
Baersklman V. Bailey, [1895] 2 Q. B. 301 ; 64 
L. J. Q. B. 707 ; 72 L. T. 677 ; 43 W. B. 593 ; 
8 Asp. M. L. 0. 4 ; 14 R. 481, C. A. 

Annotations : — Refd. Tho Torbryati (1903), 9 Com. Cas. 1 ; 

S.S. Knutsford v. Tillmanns (1908), 99 L. T. 399. 

2704. Loss of animal on board.] — 

A dog was shipped under a bill of lading which 
excepted the shipowner from liability for loss or 
damage arising from any act, neglect, or default of 
the master, officers, crew, or any servant of the 
shipowner ” in providing, dispatching, & navigat- 
ing the vessel or otheiwise.” The dog was lost 
on the voyage owing to the negligence of the ship- 
owner’s servants in letting it loose : — Held : the 
words “ or otherwise ” protected the shipowner 
from liability. — P ackwood v. ITnion-Cabtle Mail 
8.S. Co., Ltd. (1903), 20 T. L. K. 59. 

2705. Damage to cargo by stevedores.] 

— Sugar in bags was shipped under a cliarterparty 
excepting the -shipowner from liability for loss or 
damage arising from the usual perils ” & all othei* 
accidents even though caused by negligence, fault 
or error of judgment on the part of tho pilot, 
captain, sailors or other servants of the owner in 
the management or navigation of ves8(*l or 
otherwise.” 

In the process of discliargo stevedore’s men, 
employed by the ship, recklessly used hooks 
which tore the bags, & carelessly allowc'd tli(‘ bags 
to be cut by the slings & to burst through sl4*iking 
against th(^ hatch-coamings whilst being lifted out 
of the hold. In an action by the charterer for 
damage to & short delivery of the sugar ; — Held : 
the shipowner was not liable, as the loss was 
covered by the exception ” accidents . . . caused by 
negligence ... of tlie servants of the owner ” 
“ otherwise ” than ” in the management or 
navigation of the vessel.” — The Toubryan, [1903] 
P. 194 ; 72 L. J. P. 76 ; 89 L. T. 265 ; 52 W. R. 
40; 19 T. L. R. 625; 9 Asp. M. L. C. 450; 9 
Com. Cas. 1, A. 

Annotations : — Apld. Briscoe v. Powell (1905), 22 T. L. P. 

128. Comid. Denholme r. Shipplni? Ckmtroller (1920), 

124 L. T. 378. Reid. Miullc y. Strick (1909), 100 Ij. T. 

701 ; Leyland Shipping Go. v, Norwich Union FJro Insce. 

Hoc., 11917] 1 K. B. 873 Hainucl v. Dumas, Graham Joint 

Stock Hhinpinif Go. v. Merchants Marine Inscc. (No. 2), 

119231 1 K. B. 592. 

2706. Negligence causing damage by perils of 
the sea & other accidents of navigation ” — Failure 
to stop leak.] — A cargo of wheat was 8hipi)ed by 
chark‘rers on boaj*d defts.’ V(*s8(‘l, under a charter- 
party & bill of lading both of wliich exc^^pted 
“ . . . jjcrils of the sea ... & other accidents of 
navigation, even when occasioned by tho negli- 
gence ... of the . . . master.” 

The charterparty, referred to in the bill of lading 
under the words, ” all other conditions os per 
charterparty,” contained the condition, ” Vessel 
to be properly stowed & dunnaged, & certificate 
thereof, <te of good general condition, draft of 
water & ventilation, to be furnished to charterers 
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from W., surveyor.” Under this condition a cer- 
tificate was furnished by the surveyor which did 
not specially mention dunnage, but stated that 
the vessel “ is entitled to full confidence, can carry 
a dry & perishable cargo, &; is a good risk for 
underwriters.” 

During the voyage, in consequence of heavy 
weather, a rivet in the foot of a bulwark stanchion 
worked loose, &, through the leak thereby occa- 
sioned, the cargo was damaged by sea water. 
After the weather improved, the master negligently 
omitted to take sufficient steps to stop the leak, 

& the cargo was further damaged by sea water. 
Owing to the dunnage of the waterways in the 
’tween decks being insufficient to allow the water 
coming from the leak to escape to the bilges, the 
cargo in the lower hold was still further damaged 
by sea water. In an action for damage to cargo, 
brought by tlie plif., who had jiurchased the cargo 
in transit, against the shipowner ; — Held : (1) the 
shipowner was not liable either for the original 
source of damage to the cargo, or for the damage 
arising from the continuance of the leakage not 
being prevented ; for, the inflow of water being 
a peril of the sea & an accident of navigation, the 
negligence of the master in respect of it was covered 
by the exception in the bill of lading ; (2) the 
sliipowner was liable for the additional damage 
caused by the dunnage being insufficient, as the 
certificate of the surveyors was not conclusive. — 
The Ckessington, [1891] P. 152 ; 60 L. J. P. 
25; 64L. T. 829; 7 T. L. R. 208 ; 7 Asp. M. L. 0. 
27, D. C. 

Annotations : — As to (1) Refd. The Torbryan (1903), 9 Cora. 

Coa. 1 ; The Hiinitrios JlalUas (1922), 128 L. T. 491. | 

2707. — Opening valve.] — Goods were shipped 
under a bill of lacGng wliich excepted loss or 
damage arising from perils of the seas or naviga- 
tion, whether arising from the negligence, default, 
or error in judgment of the engineers or otherwise 
howsoever. When the ship was off tlie port of 
discharge the engineer, intending to fill the ballast 
tank with water for boiler use whilst discharging, 
opened the sea cock, & then by mistake opened 
the yalv(5 of the tank in which the goods were being 
carried instead of the valve of the ballast tank, & 
the goods were damaged by sea water : — HM : 
the damage was caused by a peril of the seas 
arising from negligence of the engineer, within the 
exception, & the sliipowner was not liable. — 
Blackburn v. Liverpool, Brazil & River 
Plate Hteam Navigation Co., [1902] 1 K. B. 
290 ; 71 L. J. K. B. 177 ; 85 L. T. 783 ; 50 W. K. 
272 ; 18 T. L. R. 121 ; 9 Asp. M. L. C. 263 ; 7 
Com. Cas. 10. 

Annotation : — Reid. The 'J’orbiTun (1903), 9 Com. Cus. 1. 

2708. Improper opening of valves 

expressly excluded from exception.] — Under a 
charterparty pltfs. became the charterers of a 
steamship of which defts. were owners. By the 
charterparty the steamship was to proceed to 
Sulina & there load a cargo of grain A, being so 
loaded, was to proceed to a port in the United 
Kingdom or Continent, which in f he event was 
Belfast, with a cargo of grain. The charterparty ^ 
bill of lading, of which pltfs. were indorsees, for 
the cargo contained the following exceptions ; 
” The act of God, perils, dangers, & accidents of 
the sea or other waters of what nature <fc kind 
soever ; ... & all other accidents of navigation, 
& all losses & damages caused thereby are excepted, 
even when occasioned by negligence, default or 
error in judgment of the pilot, master, mariners, 
or other servants of the shipowners, but unless 
stranded, sunk or burnt nothing herein contained 
shall exempt the shipowner from liability to pay 


for damage to cargo occasioned by . , . improper 
opening of valves ...” The vessel accordingly 
went to Sulina & proceeded to load a cargo of 
maize. When the loading of the vessel had pro- 
ceeded so far that the circulating pump discharge 
valve became submerged, the engineers negligently 
omitted to close the discharge valve. They also 
negligently omitted to close the condenser doors, 
which had been opened for the purpose of draining 
the pipes. The consequence was that there was 
an incursion of water through the open valve & 
condenser doors into the engine room & thence 
into the holds, whereby the cargo was damaged : — 
Held : defts. were not protected by the exceptions 
from liability for the damage so caused, inasmuch 
as the words ” improper opening of valves ” must 
be construed as including the case of improperly 
leaving the valves open. — ^Mendl & Co. v. Ropner 
& Co., [1913] 1 K. B. 27 ; 82 L. J. K. B. 75 ; 29 
T. L. R. 37 ; 57 Sol. Jo. 130 ; 18 Com. Cas. 29 ; 
8vb nom. Meral & Co. v. Ropner & Co., 107 
L. T. 699 ; 12 Asp. M. L. C. 268. 

2709. “ Unless stranded, sunk or 

burnt.”] — By charterparty & bill of lading defts. 
were exempted from liability for damage to pltf.’s 
cargo arising from ”... perils, dangers, & accidents 
of the sea or other waters of what nature & kind 
soever ; . . . strandings ...<&; all other accidents 
of navigation, & all losses & damages caused 
thereby . . . even when occasioned by negligence, 
default, or error in judgment of the pilot, master, 
mariners, or other servants of the shipowners, 
but unless stranded, sunk or burnt nothing herein 
contained shall exempt the shipowner from 
liability to pay for damage, to cargo occasioned by 
. . . improper opening of valves, sluices, & ports, 
or by causes other than those above excepted. ...” 
Wliilst defts.’ steamship was lying at her moorings, 
loading pltfs.’ cargo of grain, under the above 
charterparty & bill of lading, the circulating pump 
delivery valve in the side of the ship was reasonably 
& properly opened by defts.’ engineer, but was 
negligently & improperly left open, whereby a 
quantity of sea water entered the ship &: damagcid 
pltfs.’ cargo. To prevent the vessel foundering 
at lier moorings, where the water was deep, the 
master had her towed into shallower water, where 
she settled on the ground, & the water was subse- 
quently pumped out. For the loss so sustained 
pltfs. sued defts. ; — Held : (1) defts. were not 

liable as the negligence clause applied to ” dangers 
& accidents of the sea or other waters, ’ as well as 
to ” accidents of navigation,” & the woj*ds ” unless 
stranded, sunk or burnt,” constitut4‘d a condition 
preventing liability attaching to the shipowner 
for the damage occasioned by the valve being 
improperly open. 

(2 ) Scmhle : defts. were also protected because 
the damage resulting from tlie inem’sion of water 
into the ship — caused by the usti of the valve, 
wliilst she had cargo in her, though she w'as still 
at her moorings & not in motion was an “ accident 
of navigation ” within the exception in the first 
part of the clause in question. — The Southgate, 
[1893] P. 329. 

Annotations As to (2) Re!d. McFaddon i\ Blue Star Line 

(1905 ), 71 L. J. K. B. 423 ; The Glenochil, [1896] P. 10. 

2710. Error in management — Incorporation of 
Harter Act — Failure to ascertain condition of 
sounding pipe.] — The Glenochil, No. 2683, ante, 

2711. Injury to drainage pipe leading 

through cargo.] — Cargo was shipped at a port in 
the United States under a bdl of lading incor- 
porating the Act of Congress known as ” the Harter 
Act,” by which the owner of the vessel is not to 
be ” held responsible for damage or loss resulting 
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from faults or errors in navigation or in the manage- 
ment of the vessel.** 

During the voyage the vessel met with heavy 
weather, &, the forecastle becoming flooded, the 
boatswain, whilst endeavouring, with the aid of a 
poker, to clear a pipe used to carry off the drainage, 
drove a hole through it, thereby admitting water 
into the forehold, & damaging a portion of the 
cargo. The owner of the cargo sought to render 
the shipowner liable : — Held: the shipowner was 
exempt from liability, as the damage resulted from 
a fault in the “ management ” of the vessel, the 
act having been done for the purpose of rendering 
the foreca^le habitable, that is, with the object 
of rendering the ship proper for the purpose for 
which she was intended. — T hk Rodney, [1900] P. 
112 ; 09 L. J. P. 29 ; 82 L. T. 27 ; 48 W. R. 527 ; 
10 T. L. R. 183 ; 9 Asp. M. L. C. 39, D. 0. 
Annotations: — Consd. llowson v, Atlantic Tran.sport Co., 
[1903] 2 K. B. 666. Apld. Brown v. llarriHon 0927), 96 
L. J. K. B. 1025. 

2712. Defective refrigerating appa- 

ratus.] — Butter was shipped on board defts.* 
steamship at New York for carriage to London 
under bills of lading which incorporated the Act 
of (Congress known as the “ Harter Act *’ by 
8. 3 of which it is provided that, subject to the 
conditions therein named, the owner of the ship 
shall not be “ held responsible for damage or loss 
resulting from faults or errors ... in the manage- 
ment of said vessel.” Tlie butter w. s carried in 
four out of six insulated chambers l.irming part 
of refrigerating apparatus bolted to the ship 
connected wit h her engines, the other two chambers 
being used for the ship’s provisions during the 
voyage. The butter was dehvered in London in a 
damaged condition, resulting from the negligence 
of one of the ship’s engineers in the management of 
the refrigerating apparatus, whereby in the course 
of the voyage til e temperature of the chambers was 
allowed to rise too high : — Held : upon the facts, 
& especially as the refrigerating apparatus was 
used for the ship’s provisions & not exclusively 
for the butter, the apparatus must be i*egarded as 
being part of the ship &. therefore the mismanage- 
ment of the ajipaiatus was mismanagement of the 
ship, so that the neglect to ke(*p the chambers 
sufficiently cooled during the voyage was a fault 
or error “ in the mangement of vessel ” within the 
meaning of the bills of lading, & defts. were conse- 
quently excused. — RowsoN v, Atlantic Trans- 
port Co., [1903] 2 K. B. 000 ; 72 L. J. K. B, 811 ; 
89 L. T. 204 ; 52 W. R. 85 ; 19 T. L. R. 008 ; 47 
Sol. Jo. 738 ; 9 Asp. M. L. C. 458 ; 9 Com. Cas. 
33, C. A. 

Annotations : — Apld. Brown V. Harrison (1927), 96 L. J. 
K. B. 1025. CoDSd. (lossc Millard v. Canadian Govern- 
ment Merchant Marine, American Can Co. v. Same, [1927J 
2 K. B. 432. 

2713. Failure to check marks on 

cargo.] — Pltfs., who were the owners of the steam- 
ship Foxlon Hall, chartered her to defts. to proceed 
to Galveston to load a full & complete cargo for a 
European port as ordered. By the charterparty, 
which provided that the shipment was to be sub- 
ject to the provisions of the Harter Act, & that 
bills of lading were to be issued in conformity 
with that Act, the charterers were to load, stow 
& trim the cargo at their own expense, under the 
direction of the master, & the captain was to 
sign bills of lading as presented, without prejudice 
to the charterparty, any difference between the 
amount of freight by the bills of lading & the 
charterparty to be paid at port of loading before 
sailing. The cargo to be loaded on the FoxUm 
Hall consisted mainly of 7,797 bales of cotton, 


which were all supposed to be marked, although 
not all with the same marks. During the loading, 
which was at defts.* wharf, the mate kept a tally 
of the number of bales, & by the captain’s instruc- 
tions he kept a look out for bales which were 
unmarked. A considerable number being found 
to be unmarked, marks supplied by defts.’ servants 
were then placed upon them. The mate did not 
keep or attempt to keep any tally of the marks 
upon the various bales, & the captain in his evi- 
dence stated that it would have been utterly 
impossible to do so. At the conclusion of the 
loading, defts. produced to the mate & asked him 
to sign, & he did sign, a number of sheets con- 
taining particulars of the bales said to have been 
shipped on the Foxton Hall, with paHiculars of 
the marks upon them, the total number of bales 
shown thereon agreeing with the number taken 
by his own tally. On the same day defts. pre- 
sented to the captain for signature, & he signed 
bills of lading for tlie 7,797 bales, after having 
checked tlie numbers & marks in these with those 
shown in the sheets si^ed by the mate. By each 
of those bills of lading, which stated that the 
cargo was to be delivered at the port of Havre, 
it was provided that the shi])ment was subject to 
the provisions of the Harter Act, fui*ther, that 
“ in the absence of fraud, clerical, or obvious 
error, tliis bill of lading signed by the master or 
agent shall be conchisive evidence that the above- 
mentioned cargo has been received if the number 
of bales agrees with the mate’s & 'or tally clerk’s 
receipts.” All the bales put on “board thi^ Foxtoyi 
Hall were delivered at Havre, but it was there 
found that 124 bales had either no marks or marks 
other than those specified in the bills of lading, & 
in consequence the consignees refused to accept 
those bales, & claimed for their value. As by 
French law a bill of lading is conclusive evidence 
against the shipowners of the receipt of the goods 
mentioned in it, even although it contains no 
conclusive evidence clause, pltfs., witliout pre- 
judice to their rights against defts., paid the con- 
signees’ claims, sold the 121 rejected bales, & sued 
defts. to recover the amount of the net loss : — 
Held: (1) the Harter Act did not impose upon 
the shipowners any obligation as between them &; 
the charterers to check the marks on the bales ; 
(2) as the obligation of loading the ship lay upon 
the chai*terers, it was their duty to check the marks 
on the bales ; & (3) as the loss occurred by reason 
of the charterers’ failure to perform this duty, the 
pltfs. were entitled to recover. — PIlder, Demi^stek 
& Co. V. Dunn & Co. (1909), lOi L. T. 579 ; 11 
Asp. M. L. C. 337 ; 15 Com. Cas. 49, H. L. 

2714. Improper stowage — Stevedore not 

Included In exception.] — Pltf. shipped a quantity 
of oranges on board defts.’ vessel, under a bill of 
lading, excepting {inter alia), ” damage from any 
act, neglect, or default of the pilot master, or 
mariners in the navigation or management of the 
ship.” The oranges were damaged by the negligent 
stowage of the stevedore : — Held : defts. were 
not protected by the exception in the bill of lading, 
as the stevedore was not included in the nst of 
persons whose acts, etc., were excepted & the 
words “ management of the ship ” did not include 
improper stowage. — The Ferro, [1893] P. 38 ; 
62 L. J. P. 48 ; 08 L. T. 418 ; 7 Asp. M. L. C. 
309; 1 R. 562. 

Annotalions : — Consd. The Olenochll, U8d6] P. 10 ; Brown v, 
Harr son (1927), 96 L. J. K. B. 1025. 

2715. Negligence or error in navigation or 
management — ^Delay for reasons of safety.] — The 
Rennie Hyapfil, No. 3197, post. 

2716. Error as to route while In port.] — 
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^clatuse in a charterparty exempted the owners 
mm liability for loss or damage caused by the 
negligence, default, or error of judgment of the 
pilot, master or crew “ in the management or 
navigation of the steamer ” : — Held : an error 
of judgment by the master while in harbour as to 
the route he should pursue to his port of destina- 
tion was not an error of judgment “ in the manage- 
ment or navigation of the ship.” 

The word ” navigation ” as used in the clause 
refers to a shm which is in motion or is being cast 
off. — Lo»d (Owners) v, Newsum, Sons & Co., 
[1920] 1 K. B. 846 ; 89 L. J. K. B. 449 ; 123 
L. T. 63 ; 36 T. L. R. 291 ; 16 Asp. M. L. 0. 19 ; 
25 Com. Cas. 200. 

2717. Failure to keep steam up while 

awaiting a berth.] — Defts., the charterers, hired a 
steamer from pltfs., the owners, by a charterparty, 
which provided {inter alia), that the master should 
prosecute his voyages^ with the utmost dispatch 
& that the owners should not be liable for loss 
occasioned by negligence, default or error of judg- 
ment of the master in the management or naviga- 
tion of the steamer. Defts. sent the steamer to 
Galatz to load a cargo of grain. She arrived at 
the port in due course but was unable to obtain a 
berth & had to lie at anchor in the outer harbour 
to wait until a berth should be available. Defts. 
instructed the master to keep steam up so that he 
might be able to move to a berth whenever one 
should become available. A death occurred 
aboard the steamer & the master had to go ashore 
to make certain arrangements relati^ to it & he 
omitted to order steam to be kept up in his absence. 
The result was that the steamer was unable to 
move to a berth when one became available & 
defts. suffered loss owing to the delay in her 
finally reaching a berth. Arbn. took place upon 
a number of matters in dispute arising out of the 
charter & the umpire stated a case for the opinion 
of the ct. under Arbitration Act, 1889 (c. 49), s. 19. 
Upon this head of dispute defts. claimed damages 
on the ground that the master had failed to 
prosecute the voyage with the utmost dispatch & 
pltfs. contended they were not liable because they 
were protected from liability for loss occasioned 
by the negligence, default or error of judgment 
of the master in the management of the steamer : — 
Held : the failure of the master to have steam kept 
up while the steamer was waiting for a berth was | 
not an act of negligence, default or error of judg- 
ment in the management of the steamer & pltf . 
were therefore liable to defts. for the delay. — 
Toyosaki Kissen Kaisha V. Sori^;T6 les 
Afpii6teubs Reunis (1922), 27 Com. Cas. 157 ; 
10 Lloyd, L. R. 147, D. 0. 

Annotation : — Dbtd. Suzuki v. Benyon (1926), 95 L. J. K. B. 

397 . 

2718. Failure to prosecute voyage with dis- 

patch.] — Suzuki v. BENifoN, No. 2069, ante, 

2719. Incorporation of Hague Rules — 

Theft during voyage — Failure of shipowner to dis- 
charge onus of proof.] — ^Pltfs. were the holders & 
indorsees of a bfil of lading issued by defts. in 
respect of 66 cases of bristles shipped on defts.’ 
steamer for carriage from Tsing-tao to London. 
The bill of lading contained a provision that the 
carrier should not be liable for robberies or thefts 
on sea or on land, & it was subject to the Hague 
Rules, 1921, which provided by Article III., r. 2, 
that the carrier should be bound to provide for 
the proper & careful handling, loading, stowage, 
carriage, custody, care, & unloading of the goods, 
& by Article IV., r. 2, that neither the carriei nor 
the ship should be responsible for loss arising from 
any neglect or default of the master mariner or 

J. — VOL. XU. 


the servants of the carrier in the management of 
the ship, from act or omission of the shipper or 
owner of the goods . . . from insufficiency of 
packing, or |rom any other cause arising without 
the actual fault or privity of the carrier, or 
without the fault or neglect of the agents, servants, 
or employees of the carrier. 

The steamer called at several ports, & when 
the cases were unloaded in London it was found 
that 21 of them had been broken open & were 
enmty. 

In an action for breach of contract &/or duty in 
relation to the carriage of goods by sea, defts. 
contended that the loss was occasioned by thieves 
without the actual fault or privity of defts. & 
without the fault or neglect of their agents or 
servants : — Held : the ontui was on defts. to show 
that the theft was not due to the fault of their 
servants, &, as they had not discharged this onus, 
& as there was a duty on defts., not only to provide 
watchmen, but also to see that the watching was 
vigilantly carried out, pltfs. were entitled to 
recover. — City op Baroda (Cargo Owners) r. 
Hall Line, Ltd. (1926), 42 T. L. R. 717 ; 70 
Sol. Jo. 877 ; 17 Asp. M. L. C. 27. 

2720. Carriags of Goods by Sea Act, 1924 

(c. 22), sched. Article IV., r. 2 (a), (q)~Tlieft by 
stevedores.] — Pltfs, shipped a case of cotton goods 
on defts.’ steamer at Liverpool for carriage to 
Tampico, under a bill of lading issued by defts., 
acknowledging the receipt of the goods in good 
order & condition, & agreeing to carry the goods 
to Tampico & there deliver them. When de- 
livered the case was found to have been broken 
into & the goods had disappeared. It transpired 
that in spite of the vigilance of the ship’s officers 
& without the fault or the privity of defts., the 
goods were stolen by the stevedore’s men who 
were employed by the ship’s agents to discharge 
cargo at another Mexican port where the ship 
had called before going to Tampico. 

In an action claiming damages for non-delivery 
the defts. relied on Article IV., rule 2 (a) & {q) of 
the Schedule to above Act, which exempted them 
from responsibility for loss or damage arising or 
resulting from (a) act, neglect, or default of the 
master, mariner, pilot,, or the servants of the 
carrier in the navigation or in the management of 
the ship . . . (g) & any other cause arising without 
the actual fault or privity of the carrier, or without 
the fault or neglect of the agents or servants of the 
caiTier, but the burden of proof shall be on the 
person claiming the benefit of this exception to 
show that neither the actual fault or privity of 
the canier nor the fault or neglect of the agents or 
servants of the carrier contributed to the loss or 
damage: — Held: (1) defts. were not protected by 
rule 2 (o) of the Schedule to above Act, because 
the theft of the goods was not an act in the manage- 
ment of the ship within the meaning of sub- 
rule (a) ; (2) they were not protected by rule 2 (g), 
because they had failed to discharge the burden of 
proving that neither the actual fault or privity of 
the carrier nor the fault or neglect of the agents 
or servants of the carrier had contributed to the 
loss of the goods within the meaning of the 
exception contained in that sub-rule, & therefore 
defts. were liable ; (3) the word ” or ” in rule 2 (g) 
must be read in a conjunctive sense. — Brown & 
Co. r. Harrison (1927), 96 L. J. K. B. 1026 ; 43 
T. L. R. 633 ; sub nom. Brown & Co., Ltd. v. 
Harrison, Hourani v. Harrison, 137 L. T. 649 ; 
32 Com. Cas. 306, 0. A. 

Annotations :—-A8 to (3) Folld. Gosae MUlardTr. Canadian 

Govemment Merchant Marine, American CanlCo. v. Same. 

ri927] 2 K. B 432. Rrfd. Green e. Premier Glynrbonwy 

Slate Co. (1927), 20 B. W. C. C. 663. 

P F 
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2721. Negligence in repairing ship 

during voyage.] — A steamship, with a cargo of 
tinplates on board cairied under a bill of lading 
under above Act, sustained damage during the 
voyage which necessitated her being kept for some 
weeks in dock for repairs. While the repairs 
were being executed, workmen had frequently to 
be in & out of the hold where the tinplates 
were stored, & the hatches in consequence were 
often left open. Owing to the negligence of the 
shipowners* servants the hatches were not pro- 
tected when rain was falling, &; the rain having 
penetrated the hold damag^ the tinplates. In 
an action by the owners of the tinplates in respect 
of the damage so caused : — Held : the negligence 
in the management of the hatches was “ negligence 
in the management of the ship ’* within Article IV., 
r. 2 (a), of the Schedule to above Act, & therefore 
by virtue of that Article the shipowners were not 
liable foi; the damage. — Gosse Millard v. Cana- 
dian Government Merchant Marine, Ltd., [1928] 
1 K. B. 717 ; 44 T. L. R. 143 ; svb nom, Gosse 
Millard v. Canadian Government Merchant 
Marine, Ltd., American Canning Co. v. Same, 
97 L. J. K. B. 193 ; 138 L. T. 421, C. A. 

2722. Injury to drainage pipe leading 

through cargo.] — ^Pltfs.* bales of opossum skins 
were shipped on board defts.* steamship under bills 
of lading incorporating the Sea-Carriage of Goods 
Act, 1924,* of the Commonwealth of Australia, 
by which the carrier is not responsible ^or damage 
arising from ** act, neglect or default of the . . . 
servants of the carrier in the navigation or in the 
man^ement of the ship ** ; but the Act also 
provides that the carrier is at liberty to surrender 
in whole or in part any of his rights & immunities 
thereunder, provided such surrender is embodied 
in the bill of lading. The bills of lading contained 
a clause providing that the carriers are not to be 
responsible for faults or errors of navigation.” 

The skins were damaged by water which entered 
the compartment where they were stowed through 
a fractured waste-pipe leading from the seamen’s 
washhouse. The fracture was caused after the 
voyage commenced by a seamen negligently using 
an iron rod to clear the pipe from obstruction in 
order to put the washhouse floor in a proper state : 
— Held : (1) the act of clearing the pipe was 

“ neglect in the management of the ship ” ; (2) by 
retaining the exception of “ faults or errors of 
navigation ” defts. had not impliedly surrendered 
the immunity in respect of neglects in management, 
& accordingly they were relieved from liability. — 
The Touraine, [1928] P. 68 ; 97 L. J. P. 00 ; 138 
L. T. 492. 

2723. Exception clause In bill of lading 

against errors of navigation.”] — ^The Touraine, 
No. 2722, ante. 

2724: Failure of shipowner to dis- 

charge onus of proof.] — The contents of a case 
shipped for carnage between London & Piraeus 
were lost in transit. In an action by the shippers 
for damages for their value: — Held: (1) the 
carriers had failed to discharge the onvs laid upon 
them by Carriage of Goods by Sea Act, 1924 
(c. 22), sched. Arocle IV., r. 2 (g), to show that 
the loss did not result from their fatdt or privity, 
or from the fault or neglect of their agents or 
servants; (2) by reason of the failure of the 
shippers to inlsert the value of the contents of the 
<^e in the bill of lading, the carrier’s liability was 
limited to £100 as provided by Article IV., r. 6, 
of the Act. — ^Pbndle & Rivbtt, I/ed. v. Ellebman 
Lines, Ltd. (1928), 72 Sol. Jo. 15. 


2726. Failure of refrlgmtli^: 

machinery.] — ^A parcel of frozen beef from Australia 
was found to be damaged on arrival. The ship 
in which it was carried had visited several Queens- 
land ports in the height of the Australian summer 
& the master decided to proceed to England by 
the south of Australia instead of the noiih. The 
voyage was considerably protracted owing chiefly 
to the effects of a recent strike & the “ ca’ canny ” 
attitude adopted by the stokers. The ship had 
two refrigerating plants but only one was used 
throughput the voyage : — Held : (1) on^he facts 
there had been no unreasonable deviation. Above 
Act permitted “ reasonable ” deviation. Devia- 
tion would not be reasonable merely if it was con- 
venient to the shipowner ; it must be reasonable 
having regard to all the circumstances of the case ; 
(2) on the facts the damage was due to an in- 
sufficiently low temperature being kept in the holds, 
especially at time of shipment, an error of judgment 
on the part of the engineers. The word ” default 
in the navigation or in the management of the 
ship ” in Article IV., 2 (a), did not cover default 
in the management of the refrigerating machinery. 
The words in the exception referred to matters 
relating to a ship as a ship, not to matters 
relating to reMgerating machinery which could 
not come imder the head ” navigation or manage- 
ment of a ship.” — ^Foreman & Ellams, Ltd. v. 
Federal Steam Navigation Co., Ltd. (1928), 
97 L. J. K. B. 625 ; 138 L. T. 682 ; 44 T. L. R. 
260. 

2726. Clause limiting liability---Unless value of 
goods declared— inconsistency with Harter Act.] — 

Goods were shipped under a bill of lading expressed 
to be subject te aU the terms & exceptions of the 
Harter Act, an Act of Congress of the United States 
which makes it unlawful for the owner of any vessel 
to insert in any bill of lading any clause whereby 
he is relieved from liability for loss or damage 
arising from negligence, fault, or failure in proper 
loading, stowage, custody, care, or proper delivery 
of merchandise, & makes null & void & of no effect 
aU clauses of such import inserted in bills of lading. 
The bill of lading contained a clause to the effect 
that the shipowner would not be accountable for 
any one package which was of a value of more 
that £100, unless the value thereof was declared 
& extra freight agreed upon & paid. The ship- 
owner failed to deliver one package worth more 
than £100. The value thereof had not been 
declared, nor had extra freight been agreed upon 
or paid. In an action by the owner of the package 
to recover its value from the shipowner, who relied 
upon the clause : — Held : the clause was incon- 
sistent with the Harter Act & must be treated as 
null & void. — ^Hordern (A.) & Sons, Ltd. v. 
Commonwealth & Dominion Line, Ltd., [1917] 
2 K. B. 420 ; 80 L. J. K. B. 1048 ; 110 L. T. 501 ; 
S3 T. L. R. 344 ; 14 Asp. M. L. C. 61 ; 22 Com. 
Cas. 315. 

Annotations : — Eefd. Australaslaji United Navigation Co. v. 

Hunt, [1921] 2 A. C. 351 ; Gosse MiUard v. Canadian 

Government Merchant Marine (1927), 43 T. L. R. 644. 

2727. Negligence of master & crew.] — ^A cargo, 
through the careless stowage of the master & crew, 
was damaged in the course of the voyage. The bill 
of lading, which was not signed until after the cargo 
was stowed, but before the voyage commenced, 
contained a clause exempting the ship from lia- 
Inlity to make good loss UDm (inter aUa)^ ” negli- 
gence, or default of master or mariners, or others 
performing their duties ” : — Held : assuming the 
shipowner to be, which, semble, he is not, in the 
category of a common carrier, the clause was not 
unreasonable ; the damage came within it, & th e 
shipowner was, therefore, not liable. — ^T hb Dubbo 
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(1869), L. R. 2 A. & E. 393 ; 38 L. J. Adm. 69 ; 
22L. T. 37; 3 Mar. L. 0. 323. 

2728. .] — The Cabron Park, No. 2680, 

ante, 

2729. .] — Kaynes V, Bau:4Antyne (1898), 

14 T. L. B. 399, H. L. 

2780. Accidents to hull — ^Damage by stevedores.] 

— (1) A charterparty provided tnat the steamer 
was “to be provided with a deck load at frill 
freight at charterers’ risk . . . accidents to huU 
, . . always excepted, even when occasioned by 
the negligence ... of the pilot, master, mariners, 
or other persons employed by the shipowner, or for 
whose acts he is responsible.’* While the vessel 
was lying at anchor taking in the cargo, through 
want of proper care on the part of the stevedores, 
a quantity of cargo on the bridge deck pressed so 
severely on the uprights which were placed against 
the stanchions to keep the cargo in position that 
the stanchions gave way & a part of cargo was 
lost ; — Held : the loss was not due to the unsea- 
worthiness of the ship, but to an accident to the 
hull occasioned by the negligence of persons for 
whose acts but for the exceptions clause the 
owners would be responsible, & the owners were, 
therefore, protected by that clause. Semble : the 
owners were also protected by the words “ at 
charterers* risk.’’ 

(2) In construing ordinary contracts, it is 
impossible to apply the “ expreasio unius ’’ rule 
to cases where the “ expreasio uniua ’* is to be found 
in one clause only, & where in another clause 
in the same contract there is** no “ expreasio uniua ’’ 
that is to operate as an “ exclusio alieriua ’’ 
(Vaughan Williams, L.J.). 

(3) There is always a presumption of a warranty 
of seaworthiness by the shipowner in favour of 
those who use the ship for carriage (Vaughan 
Williams, L.J.). — ^Wadb & Sons Co., Ltd. v , 
COCKBBLINE & Co. (1905), 63 W. B. 420 ; 21 
T. L. B. 290 ; 49 Sol. Jo. 313 ; 10 Com. Cas. 115, 
C. A. 


fo (1) Consd. Reed v. Page ic 'Rost, [1927] 
1 K. B. 743. Refd. Calcutta B.S. Co. v, Weir (1910), 79 
» Elder, Dempster v, Paterson, Zochonls, 
Grlfnths Lewis Steam Navigation Co. v. Paterson, Zochonls. 
[1924] A. C. 622. 


2731. Negligent stowage.] — ^Fruit was shipped 
under a bill of lading which excepted (inter alia), 
loss or damage from decay resulting from bad 
stowage, insufficiency of ventilation or tempera- 
ture of holds, whether occasioned by any act or 
omission, negligence, or error in judgment of 
the master, officers, engineers, crew, stevedores, 
or other persons in the service of the shipowners, 
& whether before or after the commencement of 
or during the voyage, or from defects, latent or 
otherwise, in hull, tackle, machinery, refrigerating 
or otherwise, whether or not existing at the time 
of the goods being loaded or at the commencement 
of the voyage, or from failure or breakdown of 
machinery, insulation, or other appliances, re- 
frigerating or otherwise, or from any other cause 
whatsoever, whether arising from a defect existing 
at the commencement of the voyage or at the time 
of shipment of the goods or not, nor for the con- 
sequences of any act, neglect, default, or error 
of judgment of the master, officers, refrigerating 
en^eers, crew, or other persons in the service 
of the owners, nor from any other cause what- 
soever. On the voyage the fruit was damaged 
owing to the cases having been stowed by persons, 
for whose acts the shipowners were responsible. 


too close to the top of the hold, which made it 
impossible for the refrigerating machinery to 
ventilate the hold & to keep it at the proper 
temperature^: — Held : the damage was caused by 
bad stowage within the exceptions, & therefore 
the shipowners were not liable. — ^Bond, Connolly 
& Co. & Woodall & Co. v. Federal Steam 
Navigation Co., Ltd. (1906), 22 T. L. B. 686, 
C. A. 

Annotation : — Befd. Elder, Dempster v. Paterson, Zochonls, 
Griffiths Lewis Steam Navigation Co. v. Paterson, Zochonls, 
[1924] A. C. 522. 

2732. .] — Chocolate was put on board a 

steamship for carriage from Genoa to London. 
The chocolate was shipped in good condition, but 
was delivered in a damaged state owing to the 
chocolate having been stowed in a hold in which 
cheeses were stowed. The consignees of the 
chocolate brought an action to recover the damage 
they had sustained. The shipowners pleaded as 
a defence an exception in the bill of lading relieving 
them from liability for negligent stowage. The 
consignees by their reply alleged that the ship- 
owners could not rely on the exception, as the ship 
was unfit to carry the chocolate when the ship 
was loaded or when the voyage began : — Held : 
the ship was not unseaworthy ; the damage was 
caused by improper stowage ; & resps. were 

protected by the exception in the bill of lading 
& were entitled to rely on the exception. — The 
Thorsa, [1916] P. 257 ; 85 L. J. P. 226 ; 116 
L. T. 300 ; 13 Asp. M. L. C. 592 ; 22 Com. Cas. 
218, C. A. 

Annotations : — Consd. Elder, Dempster v. Paterson, Zochonls, 
Griffiths Lewis Steam Navigation Co. v. Paterson, Zochonls, 
[1924] A. O. 522. Retd. Werner v. Det Bergenske Damp- 
stosselschaft (1920), 134 L. T. 573 ; Reed v. Page & East. 
[1927] 1 K. B. 743. 


Sub-sect. 15. — ^Frost and Ice. 

2733. Port open — ^Lighters delayed by frost.] — 

Hudson v. Ede, No. 2880, post, 

2734. .] — By the terms of a charter- 

party the ship was to proceed to Cardiff, East Bute 
Dock, & there load in the customary manner from 
the agents of the freighters a cargo of rail iron, the 
cargo to be loaded as fast as ship could take on 
board & stow within the customary working hours 
of the port, commencing w^hen ship was in berth 
& ready to load, “ detention by frost, floods, etc., 
not to be reckoned as lay days.” At Cardiff 
there are two docks, the East Bute Dock Sc the 
West Bute Dock, connected by a canal, & the West 
Bute Dock is connected by a junction canal with 
the Glamorganshire Canal. The sliipowner, when 
the charterparty was made, did not know who were 
the freighters’ agents at Cardiff. There were about 
six manufacturers of rail iron there, & aU of them, 
with the exception of the freighters’ agents, had 
wharves in the East or West Bute Dock. The 
agent’s wharf was on the Glamorganshire Canal, 
nearly opposite the jimction can^, & their rail 
iron was loaded on ships berthed in the East Bute 
Dock by means of lighters passing down the 
jimction canal, through the West Bute Dock, & 
from thence through the connecting canal to the 
East Bute Dock. The other manufacturers loaded 
ships in the East Bute Dock, either from the q^y 
or by lighters coming from their wharves. The 
ship on arrival was berthed in the Bast Bute Dock, 
& the loading was commenced, but it was delayed 
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received at the dock durizif the continuance of the 
strike, & after its termination none was ready for 
shipment imtil Apr. 11, a period of more than six 
days after the vessel was ready to load. On 
Apr. 10, the charterers gave notice to the diip- 
owners that, a stoppage having continued for six 
running days within the meaning of the charter- 
party, such charterparty was null & void. In an 
arbitration between the shipowners & the char- 
terers the learned arbitrator held that the charter- 
party was void by reason of a stoppage arising 
from the specified causes or some of them, viz., a 
colliers’ sti^e & causes beyond the control of the 
charterers within the meaning of clause 3 of the 
charter : — Held : the decision of the umpire was 
right ; although the actual strike was over before 
the six running days had expired, the effects of the 
strike continued beyond that time, & conse- 
quently the stoppage was a stoppage due to the 
strike, although the actual stoppage continued for 
a few days beyond the time at which the strike 
itself, as a matter of dispute between masters So 
men, had come to an end. — Gordon S.S. Co., 
I/TD. V. Moxey Savon & Co., I/td. (1913), 108 
L.T.808; 12 Asp. M. L. C. 339 ; 18 Com. Cas. 170. 
► 2749. Strike at port.] — The Alne Holme, No. 
3766, 

2760 . ,] — ^By a charterparty a ship was to 

discharge as fast as she could deliver during 
ordinary working hours according to the custom 
of the port. There was an exception in ^ he case of 
a strike. At the port it was customary to discharge 
cargo into lightOTS or on to the quay. When the 
ship arrived, owing to a strike & other causes, 
there was a scarcity of lighters, & the cargo was 
discharged on to the quay, the ship being thereby 
delayed. In an action by the shipowners claimii^ 
demurrage ; — Held : as it was not practicable in 
the existing circumstances for the consignee to 
obtain lighters, he was not liable for the delay 
caused by discharging on to the quay. — R eid v, 
Lee & Sons (1901), 17 T. L. R. 771. 

Annotation: — Apld. Hulthen v, Stewart (1902), 71 L. J. 

K. B. 624. 

2761. J — ^Akt. Shakespeare v. Ekman & 

Co., No. 2756, post, 

2762. Strike at coal mine.] — Clay v. Worms 
(1867), 29 L. T. O. S. 190. 

2753. .] — Defts. chartered pltf.’s ship to 

proceed to Ardrossan, the charterparty providing 
that the ship should there load “ in the customary 
manner, say in twelve colliery working days ” a 
cargo of coals, ** to be loaded according to the 
custom of the port ” ; “ strikes & lock outs of 
pitmen & others ” being excepted perils. The 
following written clause was added : “ It is imder- 
stood that vessel is to be loaded at once, & lav days 
to cotint when vessel ready & notice given.’^ The 
ship arrived at Ardrossan, & gave notice that she 
was ready to load ; but before twelve worldb^ 
days had elapsed a strike broke out at the pit, in 
consequence of which the ship did not load the 
cargo of coal till twenty-three ordinary working 
days had gone by. By the charterparty demurrage 


was to be paid at the rate of 4d. per registered ton 
per day. Pitt claimedior fifteen days’ demurrage : 
— Held: the written clause only fixed the time 
when the lay days began, & the delay was caused 
by an excepted peril. — ^Petersen v. Dunn So Co. 
(1895), 43 W. R. 349 ; 1 Com. Oas. 8. 

2764. .] — By A charterparty dated Feb. 29, 

1912, the Adalands was to proceed to Hull So there 
load a complete cargo of coal. No particular 
colliery was specified. Clause 6 provided that the 
cargo wa^ to be loaded in seventy-two running 
hours, “ time to count when notice of readiness to 
receive the entire cargo is given to the staithman 
or colliery ajgent or handed in to his office between 
the hours of 6 a.m. So noon. The loading date to 
be not before 6 a.m. on Apr. 7, but seven clear 
days’ written notice of definite loading date to be 
given by owners. ...” Clause 6 provided that 
“ the parties hereto mutually exempt each other 
from all liability, except under the strike rules, 
arising from or for time lost through riots, strikes, 
lock outs of workmen, or disputes between masters 
So men, or by reason of accidents te mines or 
machinery, obstructions on railways or in harbours, 
not including congestion of ships or traffic, or by 
reason of frosts, floods, fogs, storms. So any un- 
avoidable accidents SO hindrances, beyond their 
control, either preventing or delaying the working, 
leading, or shipping of the said cargo, occurring 
on or after the date of this charter until the expira- 
tion of the loading time. ... In the event of any 
stoppage or stoppages arising from any of these 
causes, other thiCn a ‘ strike ’ €U9 defined in the 
strike rules, continuing for the period of five days 
from the time of the steamer being ready to load 
at the colliery or collieries for which she is stemmed, 
this charter shall become null So void, provided, 
however, that no cargo shall have been shipped on 
board the vessel previous to such stoppage or 
stoppages.” The shipowners notified the char- 
terers that the vessel would be ready to load on 
Apr. 22, 1912. On Apr. 16, 1912, the charterers 
refused to load as they said they could not get 
coal from a particular colliery owing to a stoppage 
at the colhery such as was contemplated by 
clause 6. On Apr. 19, 1912, the shipowners 
notified the charterers that the vessel was in HuJfi 
roads on that date ready for loading So at their 
disposal. The charterers not having loaded any 
cargo on the Adalands the shipowners claimed 
damages : — Held : (1) the five days mentioned in 
clause 6 must be counted from Apr. 22, although 
the vessel was in fact ready to load on Apr. 19 ; 
So (2) the word ” stoppage ” in clause 6 meant an 
entire stoppage of work, &, that as the charterers 
had failed on the evidence to show that there was 
an entire stoppage which prevented any loading 
for five days from Apr. 22, they were liable in 
damages for refusing to load. — ^Akt. Adalands v. 
Whitaker (1913), 18 Com. Oas. 229. 

2765. Strike of specified class of workmen.! — 
An exception in a charte^arty of ” general strikes 
of lightermen ” preventing the discharge of the 
cargo means a general strike of lightermen of the 
class & kind who would in the ordinary course of 
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27551. Strike of apeeijUd class of work- 
nwnA — ^A chart^arty contained a 

st^e ” clause : ^ If the cargo cannot 
be discharged by reason of a strike or 
lock out of any class of workmen 
essential to the discharge of the cargo, 
the days of discharging shall not coim£ 
during the continuance of such strike 
or lock out.’* On the arrlTal of the 
ship at the port of diMharge, a strike 
of carters was in existence, in conse- 


quence of which the docks had become 
congested ; this condition of affairs 
rendered it Impossible for deft., who 
was consignee, to accept delivery of 
the cargo, there being neither space 
for the oax^ in the docks nor means 
of taking it away when tendered over 
the shl^ rail : — Held : (1) the carters 
were not a ** class of workmen essential 
to the discharge ** within the clause. 
So deft, was not protected by the clause, 
as discharge was not made impossible 
by the strike ; (2) ** discharge is a 


Joint act, necessitating co-operation 
on the part of the ship & the reoeiw 
of the cargo. So the obligation of the 
ship under this term is fulfilled when 
its crew or its stevedore’s men are in 
a position to offer, So do offer, delivery 
to the consignee over the ship’s side. 
— Lanoham S.S. Co., Ltd. v, Gi^* 
LAOHER (1611), 12 Asp. M. L. 0. 109. 
— IR. 


2755 IJ. ^.1— SOHKLR t>. Lumsdbn 

Si Co., [1916] 8. 0. 709.— «COT. 
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business be employed in discharging a cargo such 
as that carried by the ship. — ^Akt. Shakespeabe v, 
Bkman & Co. (1901), 17 T. L. B. 330 ; affd. (1902), 
18 T. L. B. 606, C. A. 

2756. Stoppage contemplated at beginning of 
loading — Stoppage In fact occurring later.] — ^By a 

charterparty it was agreed that a ship of applts. 
should load a cargo of coal for the charterers ** to 
be loaded in one hundred & forty running hours, 
commencing when written notice is given of 
steamer being completely discharged or inward 
cargo & ballast in all her holds, & ready to load.** 
The charterparty also provided that in the event 
of a stoppage caused by a strike continuing for 
a period of six running days from the time of the 
vessel being ready to load, this charter shall 
become null & void, provided, however, that no 
cargo shall have been shipped on board the steamer 
previous to such stoppage.** Due notice was 
given that the ship was ready to load, &, after the 
expiration of the time allowed for loading, a 
stoppage caused by a strike commenced, & con- 
tinued for six days. No cargo had been shipped, 
& the charterers gave notice that the charterparty 
was cancelled: — Held: the charterparty con- 
templated a stoppage in existence at the beginning 
of the loading time, & the charterers were not 
entitled to cancel the charter on the occurrence 
of a stoppage at a later period. — Steel, Young 
& Co. V, Grand Canary Coaling Co. (1904), 90 
L. T, 729 ; 20 T. L. B. 642 ; 9 Asp. M. L. C. 684 ; 
9 Com. Cas. 275, H. L. 

2757. Ship sent to strike area.] — A charterparty, 
which contained an exception of any delay occa- 
sioned by strikes, provided that the vessel, when 
loaded with coal, should proceed to one of certain 
named places on the Thames, as ordered, & there 
unload. The charterers ordered her to proceed to 
B., one of such places. After the voyage com- 
menced, & before the amval of the vessel at the 
mouth of the Thames, the charterers became 
aware of a strike among the coal porters at B., 
which did not extend to the other places named in 
the charterparty. In consequence of the strike 
it was impossible for the vessel to unload at B. 
within the time allowed by the charterparty. In 
an action by the shipowners for demurrage : — 
Held : there was no obligation upon the char- 
terers to change the order for the vessel to proceed 
to B. on the strike coming to their knowledge ; &, 
the delay being covered by the exception, no 
demurrage was payable. — ^Bulman & Dickson v. 
Fenwick & Co., [1894] 1 Q. B. 179 ; 63 L. J. Q. B. 
123 ; 69 L. T. 661 ; 42 W. B. 326 ; 10 T. L. B. 
45 ; 7 Asp. M. L. C. 388 ; 9 B. 227, C. A. 

Annotations : — Distd. The Fox (1914), 83 L. J. P. 80. Apld. 

MchaJinos v. Dreyfus (1924), 131 L. T. 177. Apprvd. 

S.S. Mathcos v, Dreyfus, [1925] A. C. 654. Apld. Lewis 

V, Dre>^us (1926), 31 Coin. Cas. 239. Befd. Leonls S.S. 

Co. V, llank, [1908] 1 K. B. 499. 

2758. .] — By a time charterparty a steam- 

ship was let at a monthly hire for a certain period 
to be employed in such lawful trades as the char- 
terers should direct within certain geographical 
limits, & the charteimarty contained an exemption 
clause, which provided that “ the owners & char- 
terers shall be mutually absolved from liability in 
carrying out this contract in so far as they may be 
hindered or prevented ** by, among other things, 
strikes. During the currency of the charter the 
charterers ordered the ship to a port where, to 
their knowledge, a strike of colliers was in opera- 
tion, for the purpose of loading a cargo of coal. 
On the arrival oi the ship, she was prevented by 
the strike from loading for several weeks, A dis- 
pute arose between the owners & the charterers as 
to whether under the charterparty the hire was 


payable during this period : — Held : (1) ux>on the 
construction of the exempton clause the words 
“ carrying out this contract ** meant merely per- 
forming the obligations imposed upon the respec- 
tive parties by the contract & did not include 
exercising the rights bestowed upon them by the 
contract ; (2) upon any construction of the clause 
the charterers were not prevented by the strike 
from carrying out the contract, inasmuch as they 
could have withdrawn the ship from the strike 
area ; consequently the hire was payable. — 
Brown v. Turner, Brightman & Co., [1912] 
A. C. 12 ; 81 L. J. K. B. 387 ; 105 L. T. 562 ; 12 
Asp. M. L. 0. 79 ; 17 Com. Cas. 171, H. L. 

Annotations : — Generally, Befd. Admiral Shipping Co. v, 
Weidner, Hopkins, [1916] 1 E. B. 429 ; Modem Transport 
Co. 1 ). Duneric S.S. Co., [1916] 1 K. B. 726; Anglo- 
Northern Trading Co. v. Emlyn Jones & WiUlams, [19171 
2 K. B. 78 ; Coimtess of Warwick S.S. Co. r. Le Nickel 
Soc. Anon. (1917), 34 T. L. R. 27 ; Denholm v. Hhlpping 
Controller (1920), 124 L. T. 378 ; Diamond AlkaU Export 
Corpn. V, Bourgeois, [1921] 3 K. B. 443. 

2759. Where loading not prevented.] — The 

principle which entitles a chaiterer to refuse to 
load a vessel if he has reasonable ground for 
believing that she will not be able to proceed to her 
destination with the cargo on board within a com- 
mercially reasonable time owing to the existence 
of a war cannot be applied to a case where a vessel 
may be delayed in starting on her voyage through 
a strike in this country, which, however, does not 
prevent the loading of the cargo. — ^Bopner & Co. 
V, Bonnebeck (1914), 84 L. J. K. B. 392 ; 112 
L. T. 723 ; 13 Asp. M. L. C. 47 ; 20 Com. Cas. 95. 
Annotalions : — Befd. Countess Warw ick S.S. Co. v. Lo Nickel 
Soc. (1917), 87 L. J. K. B. 309 ; Metropolitan Water 
Board r. Dick. Kerr, [1917] 2 K. B. 1. 

2760. Strike of crew — Refusal to risk voyage — 
Belligerent threat to sink neutrals.] — Williams, 
Brothers (Hull), Ltd. v. Naamlooze Vennoot- 
SCHAP W. H. Berghuys Kolknhandel, No. 2741, 
ante, 

2761. Computation of time — Time during 
which work actually prevented or delayed.] — A 

charterparty contained the following clause : 
** Time to commence when steamer is ready to 
unload & written notice given, whether in berth 
or not. In case of strikes, lock outs, civil commo- 
tions, or any other causes or accidents, beyond 
the control of the consignees whicli prevents or 
delays the discharging, such time is not to count 
unless the steamer is already on demurrage ** ; — 
Held : the clause did not mean that time was not 
to count at aU if a strike delayed the discliarging, 
but that time should not count to the extent of any 
delay caused by a strike. — London A; Northern 
S.S. Co., Ltd. v. Central Argentine By., Ltd. 
(1913), 108 L. T. 527 ; 12 Asp. M. L. C. 303. 
Annotation: — FoUd. ContrnI Argentine Ry. v. Marwood, 
[1915] A. C. 981. 

2762. .] — ^A steamer was chartered 

to carry a cargo of coal by charterers who were 
also consignees of the cargo to a specified port 
under a charterparty which provided that the 
cargo should be twen from alongside by consignees 
at port of discharge, free of expense A: risk to the 
steamer, at the average rate of 200 tons per day, 
weather permitting, Sundays & holidays excepted, 
provided steamer could deliver at that rate ; if 
longer detained consignees to pay demurrage at 
the rate of fourpence per ton per running day. 
“ Time to commence when steamer is ready to 
unload & written notice given, whether in berth or 
not. In case of strikes, lock outs, civil commotions 
or any other causes or accidents beyond the control 
of the consignees which prevents or delays the 
discharging, such time is not to coimt, unless the 
steamer is already in demurrage.” On the arrival 
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Sect. 4 . — Excepted perils: Sub-sect. 16, B.; sub- 
sects. 17 cfc 18>] 

of the steamer at the 0011) of discharge she gave 
notice of readiness to discharge, but all the berths 
at the port were occupied there was at the time 
a sti^e of stokers at the port. For the first 
fortnight after her arrival no work of discharging 
was done at all, but for the next ensuing nineteen 
days, after which period the strike came to an 
end, there was a partial resumption of work, & 
there were discharged from the other ships in the 
ort 6,000 tons of coal, which was equal to six 
ays’ normal work. The steamer was unable to 
get into berth until after the termination of the 
st^e owing to the delay in discharging the other 
ships by reason of the strike. Upon a claitn for 
demurrage by the shipowner : — Held : “ such 

time ** meant the time for which the discharging 
was actually prevented or delayed by the strike & 
the shipowner was entitled to count the six days 
as lay days. — Central Argentine By., Ltd. v. 
Mabwood, [1916] A. 0. 981 ; 84 L. J. K. B. 1593 ; 
113 L. T. 786 ; 13 Asp. M. L. 0. 153, H. L. 


Sub-sect. 17. — ^War Bisks. 

2763. Port of loading becoming hostile port.] — 

(1) A charterparty stipulated for pltf.’s, a British, 
ship proceeding to Constantinople & thence to 
Odessa, Sl there loading a cargo from def a British 
subj^t ; &; that in case of war having commenced 
previous to & continuing on the ship’s arrival at 
Constantinople, deft, was to load the ship at the 
latter port : — Held : the war contemplated was 
such a war as would render the voyage of a British 
ship from Constantinople to Odessa unlawful, 
that is, a war between England & Russia ; A, 
therefore, a war between Russia & Turkey existing 
at the time of the ship’s arrival at Constantinople, 
no WM having been then declared between Great 
Britain & Russia, w^as not within the provision. 

(2) In a second count upon another charter- 
party between pltf. & deft., both British subjects, 
the declaration stated that it was agreed that 
pltf.’s, a British, ship should proceed to & load a 
cargo from deft, at Odessa, forty-five running days 
being allowed for loading & uiiloadii^ ; that the 
ship proceeded to Odessa., & remained there a 
great part of the forty-five running days, & was 
ready to remain for the residue thereof, but that 
deft, dispensed with her doing so, & requested 
her to depart from Odessa without remaining for 
the rest of the running days, & without a cargo ; 
& alleged as a breach, that deft, had not provided 
a cargo. Deft, pleaded that before deft, d^pensed, 
etc., & before breach by deft., war was declared 
between Great Britain & Russia, & that it thereby 
became Impossible for deft, to load a cargo without 
tr^ng with the enemy. Issue thereon. The 
evidence was that the ship arrived at Odessa on 
Mar. 11, that the declaration of war between 
England & Russia woa known there on Apr. 1, 
that on several occasions previous & subsequent 
to Apr. 1, pltf.’s captain repeatedly asked deft.’s 
agent for a cargo, whose answer was, that he had 
none for hun, & on Apr. 16 he added, that the ship 
h^better go away. The ship sailed from Odessa 
vnthout a cargo on Apr. 17, before the expiration 
of the running days. A verdict was found for pltf;, 
but leave was reserved to deft, to move to enter 
him, if the ct. should be of opinion 
that 11161*6 was no evidence to go to the jury of 
any dispensation by him before the declaration 
of war was known at Odessa -.—Held : on such a 


motion the verdict could not stand, unless there 
was reasonable evidence on which the jury were 
justified in finding it, & a mere sdniilla of evidence, 
or evidence leading only to a conjecture, was 
insufficient ; there was no reasonable evidence 
of any dispensation by deft, of the ship’s remain- 
ing the running days at Odessa. — Avery v. Bow- 
den (1866), 6 E. & B. 963, 962 ; 26 L. J. Q. B. 3 ; 
28 L. T. O. S. 146 ; 3 Jur. N. S. 238 ; 6 W. R. 
46 ; 119 E. R. 1319, 1122, Ex. Ch. 

AnnokUiom : — As to (2) Conid. Croookowlt r. lletoher (1857). 
1 H. & N. 893. Apia. Barrlok r, Buba (1857), 2 C. B. N. S. 
563 ; Pole v. Oetcovlch (1860), 30 L. J. C. P. 102. Oonid. 
Danube Sc Black Sea Hy. Sc Kustendjio Harbour Co. v. 
XenoB, Xenos v. Danube Sc Blaok Sea Hy. Sc Kustendjle 
Harbour Co. (186^, 31 L. J. C. P. 284 ; Akt. Heldar v. 
Aroos, [1927] 1 K. B. 352. l^d. Esposito v. Bowden 
(1857), 7 E. & B. 763 ; Frost v. Knight (1872), L. R. 7 
Exch. Ill ; Roper v. Johnson (1873), L. R. 8 C. P. 167 ; 
Hudson®. HiU (1874). 43 L. J. C. P. 273 ; Gueret ®. Audouy 
(1893), 62 L. J. Q. B. 633 ; Naylon Benzon v. Krainlsohe 
Industrie Gesellschaft, [1918] 1 K. B. 331. Qenerally. 
Reid. HaU ®. Wright (1851), 29 L. J. Q. B. 43 ; Roberts 
r. Brett (1859), 6 C. B. N.-^S. 611 ; Byrne v. Van Tlenhoven 
(1880), 5 C. P. D. 344 ; Johnstone ®. Hilling (1886), 16 
Q. B. D. 460. Mentd. McMahon ®. Lennard (1858), 0 
H. L. C]as. 970 ; Dawes v. Hawkins (1860), 8 C. B. N. S. 
848 ; Bartholomew ®. Markwick (1864), 15 C. B. N. S. 
711 ; Unwin ®. Clark 0866), 7 B. & 8. 400 ; Webber r. 
G. W. Ry. (1866), 4 H. & C. 582 ; PhllUpson v. Hayter 
(1870), L. R. 6 C. P. 38; Wilkinson v. Verity (1871), 
L. R. 6 C. P. 206 ; Curtis ®. B. U. R. T. (1912), 28 T. L. R. 
353 ; Voithardt Sc Hall ®. Rylands (1917), 86 L. J. Ch. 
604. 

2764. .] — Declaration charged that, by a 

memorandum for charter, it was agreed between 
pltf., owner of a ship then in a Britii^ poi*t, & 
deft., that the ship should prexjeed to Odessa, 
& there load from the freighter's factors a complete 
cargo of specified goods, & proceed there witn to 
a port of discharge, the act of the Queen’s enemies 
& all accidents of the seas, navigation, etc., ex- 
cepted ; thirty-five mnning days be allowed for 
loading & unloading', to commence at the port 
of loading, & £4 per day for demurrage above the 
running days. Breach (a) that, although a reason- 
able time for loading the cargo had elapsed, deft, 
made default in loading the agreed cargo ; (6) deft, 
detained the ship on demurrage ten days above 
the laying days, & did not pay for such demur- 
rage. Plea, that deft, was always a subject of 
the Queen, & Odessa was a port within the 
dominions of the Emperor of Russia ; & that, 
after the making of the charter party, & before 
the ship arrived at Odessa, & before deft, pro- 
vided a cargo, the Queen declared war against 
the Emperor ; since which time war had existed 
between them, & Odessa had been a hostile port 
in the possession of the Queen’s enemies. That, 
from the time war was so declared, it became 
impossible for deft, to perform his agreement 
without dealing & trading with the Queen’s 
enemies, of which pltf. h^ notice before the 
expiration of the laying days, & the charterparty, 
by reason of the premises, was wholly rescinded. 
Replication that the Queen, by order of council, 
waived, except in the case of contraband of war, 
the seizure or confiscation of enemies’ property 
on board neutral ships & of neutral propertj^.on 
board enemies’ ship ; &, by a second order in 
council, allowed a certain time for Russian ships 
to load their ships in British ports, & allowed 
Russian merchant vessels, which should have 
sailed before the date of the order for any British 
port, to discharge at such port ; &, by a third 
order, made before the expiration of the running 
days, & while there was time to load the cargo, 
ordered that neutral or friendly vessels might 
import into any British port all goods, not being 
contraband of war or requiring a special permis- 
sion, to whomsoever belonging, & that the subjects 
of the Queen or of any neutral or friendly state 
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might trade with all iiorts not blockaded, except 
that British vessels might not enter enemies* 
ports. That the ship was a neutral vessel, & pltf. 
the subject of a neutral state that Odessa was not 
blockaded during any part of the time during 
which the cargo ought to have been loaded ; & 
no part of the agreed cargo was contraband of 
war or requiring special permission for importa- 
tion ; & the cargo might have been loaded not- 
withstanding the hostilities. On demurrer : — 
Held : the plea was good, as showing a dissolution 
of the contract before the time for performance 
had expired, & an impossibility of legf^y perform- 
ing the contract, as the shipment of a cargo from 
an enemy’s port, even in a neutral vessel, was an 
act, primd fade at least, involving a trading Sc 
dealing with the enemy, Sc therefore forbidden by 
law to a British subject ; Sc if such a shipment 
could under peculiar facts be legal, it lay on pltf. 
to show the facts, which on this record he had not 
done. — Esposito v. Bowden (1867), 7 E. & B. 
763 ; 8 State Tr. N. S. 807 ; 27 L. J. Q. B. 17 ; 
29 L, T. O. S. 296 ; 3 Jur. N. 8. 1209 ; 5 W. R. 
732 ; 119 E. R. 1430, Ex. Ch. ; revsg. (1865), 4 
E. Sc B. 963, 

Annotations: — i^ld. Barrick v, Buba (1857), 2 C. B. N. S. 
563. Consd. Danube Sc Black Sea Uy. Sc Kusteudjlo 
Harbour Co. v. Xenoa, Xenos v. Danube Sc Black Sea Ily. 
& Kuatendjle Harbour Co. (1862), 31 L. J. C. P. 284 ; 
The Teutonia (1871), L. R. 3 A. & E. 394 ; Arnhold 
Karbers: v. Blytbo, Green, Jourdain, Theodor Schneider 
V. Burgett Sc Newsam, U916] 1 K. B. 495, Distd. Clapham 

S. S. Co. V. Handela-en-Traneport-Maatachapplj Vulcann 
ot Rotterdam, [1917] 2 E. B. 639. Consd. Ertel Bieber 
V, Rio Tinto, [1918] A. C. 260 ; Naylor, Benzon v, 
Krainlache Industrie Qesollschaft, [1918] 1 K. B. 331. 
Distd. Sargant v. Paterson (1923), 129 L. T. 471. Consd. 
Akt. Reidar t\ Arcos, [1927] 1 K. B. 352. Befd. Held v, 
Hoskins (1855), 4 E. & B. 979 ; Tamvaco v. Lucas (1861), 
1 B. &; S. 185 : Janson v, Drlefontein CoiLsolidated Mines, 
[1902] A. C. 484 ; Jager v. Tolnie Sc Uunge (1915), 31 

T. L. R. 381 ; British Sc Foreign Marine Insce. v. Sanday, 
[1916] 1 A. C. 650 ; Halsey v, Lowenfeld, [1916] 2 K. B. 
707 ; Horlock v. Beal, [1916] 1 A. C. 486 ; Millar v. 
Taylor. [1916] 1 K. B. 402 ; Zinc Corpn. v. Hirsch, [1916] 

1 K. B. 541 ; Metropolitan Water Board v, Dick, Kerr, 
[1917] 2 E. B. 1 ; Orconera Iron Ore Co. v. Fried Eriipp 
Akt. (1917), 86 li. J. Ch. 613 ; Stevenson v. Akt. lur 
Cartennagen Industrie, [1917] 1 E. B. 842 ; Tingley v. 
Mtilior, [1917] 2 Ch. 144 ; Blackburn Bobbin Co. v. Allon 
(1918), 87 L. J. E. B. 1085 ; Dynamlt Act. v. Rio Tinto 
Cq^ [1918] A. C. 292 ; Jebara v. Ottoman Bank, [1927] 

2 E. B. 254. Mentd. Santos v. lllidge (1859), 6 C. B, N. S. 
841 ; Porter V. Freudenberg, [1915] 1 E. B. 857 ; Daimler 
Co. V. Continental Tyre & Rubber Co. (Great Britain), 
[1916] 2 A. C. 307 ; Leistou Gas Co. v. Leistori-cum- 
SizewoU U. C. (1910), 85 L. J. E. B. 1759 ; lie Badisohe 
Co., Bayer Co., etc., [1921] 2 Ch. 331. 

2765, Ship sunk while under convoy.] — ^IVI aza- 
RAKis Brothers v. Furness, Withy & Co. 
(1923), 166 L. T. Jo. 362. 

Ship requisitioned by government.] — s>ee 
Part XXV., Sect. 3, post. 

Compare Insurance, Vol. XXTX., pp. 226-230, 
Nos. 1836-1861. 


Sub-sect. 18. — Other Exceptions. 

See, now. Carriage of Goods by Sea Act, 1924 
(c. 22), Article IV., r. 2 (q), 

2766. ** Ship damage.**] -In a charterpaity 
between the co. & the owners of a ship taken into 
their service, was the following clause : “ But 
nevertheless the said part owners shall not be 
charged with any sum of money in respect of goods 
damaged on board the said ship, either in her 
outward or homeward-bound voyage, but such 
as shall, by the condition Sc appearance of the 
package thereof, or by some other reasonable 

g roof, appear to be ship damage.” Part of the 
omeward-bound cargo was damaged in a stoim : 
— Held: this was not ship dam^e, within the 
meaning of the clause, which is imputable only 


to such damage as liappens by insufticiency of 
the ship, or the neglect of those who have the 
charge of her. — East India Co. v. Tod (1788), 
1 Bro. Pari. Cas. 405 ; 1 E. R. 652, H. L. 

2767. Accident.**]— Fenwick v, Schmalz, No. 
2884, post 

2768. Stoppage of navigation.] — Where it was 
agreed by charterparty that the charterer should 
not be liable for delay in loading caused by neaps 
Sc stoppage of navigation Sc the lay days were 
exceeded in consequence of the lighters which 
were bringing the cargo (one of salt) down the 
rivers Weaver & Mersey to Birkenhead, the place 
of loading, being delayed by ne^ms of exceptional 
lowness at the junction of the Mersey Sc Weavp, 
Sc it was proved that it is the invariable practice 
for all salt intended for foreign exportation to bo 
brought to Birkenhead from the Weaver by water ; 
that there are no storehouses for salt at Birken- 
head Sc that it is never kept there to await the 
arrival of vessels : — Held : the charterer was 
relieved from liability under the above exceptions, 
upon the ground that they must be taken to 
apply to bringing the cargo to Birkenhead for 
loading purposes. — Allerton Sailing Ship Co., 
Ltd. V. Falk (1888), 6 Asp. M. L. C. 287. 
Annotation : — Reid. Smith Sc Service v. Rosario Nitrate Co., 

[1893] 2 Q. B. 323. 


2769. Hindrance.**] — Defte. chartered pltf.’s 
ship to proceed to R. with a cargo “ Sc there, in 
any anchorage ground as ordered by charterers, 
to deliver the same . . . where she can safely 
lie afloat, as may be direct-ed by the i^id char- 
terers ” ; all unavoidable accidents or hindrances, 
in procuring, loading &/or discharging the cargo 
. . . excepted.” When the ship arrived at R. 
a rebellion was in progress, by which defts.* 
arrangements for unloading ships were Sc con- 
tinued to be seriously disorganized. In an action 
for demurrage : — Held : rebellion constituted an 
” unavoidable hindrance in discharging the cargo,” 
defts. were not liable. — Crawford & Rowat 
Wilson, Sons & Co. (1896), 12 T. L. R. 170 ; 1 
Com, Cas. 154, 277, C. A. 


Annotations : — Consd. Blythe v. Rlcharda, Turpin (1916), 85 
L. J. K. B. 1425. Befd. Phosphate Mining Co. v. Rankin, 
Gihnour (1916), 86 L. J. K. B. 368 ; Scheepvaart Maats- 
chappy Gylsen v. North African Coaling Co. (1916), 85 
L. J. K. B. 1386 ; Tennants (Lancaahlro) Wilson (191 <). 
23 Com. Cas. 41 ; Produce Brokers Co. v, IVels (1918). 87 
L. J. K. B. 472 ; Stewart v. Rank (1920), 36 T. L. R. 728. 


2770. .] — charterparty provided that a 

sliip should proceed to a port, ” or so near there- 
unto as she may safely get,” Sc deliver her cargo 
** according to the custom of the A. dock, along- 
side any craft, steamer, floating depot, wharf 
or pier.” The charterers were not to be liable 
for demurrage due to ” hindrance beyond char- 
terers* control.*’ When the ship arrived at the 
j)ort the A. dock was full of vessels, Sc the autho- 
rities would not allow her to go to a berth for a 
considerable time. There was no wharf or pier 
except in the A. dock, & only a small supply of 
lighters : — Held : the charterers were not liable 
for demurrage, because it was cle^ that the dis- 
charge could not have been expedited by the use 
of lighters, Sc because the delay was due to a 
” hindrance beyond charterers’ control.” 

The fact that the authorities would not allow 
the ship to enter the dock was clearly a “ hindrance 
beyond the charterers* control ” (Mathew, J.). 
— ^Milverton Sailing Ship Co., Ltd. v. Capb: 
Town Sc District Gas Light Sc Coke Co., Ltd. 
(1897), 13 T. L. B. 648 ; 2 Com. Cas. 281. 
Annotation Conid. Lorflen v. Sylvester (1908), 99 L. T. 94. 


2771, “Heating.’*] — The Pearlmoor, No. 2678, 
ante. 
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SecU 4 , — Excepted periUt: Subject 18. Sect 6: 

Svb^sect, 1» Ai,, B. <Sk C* (o).] 

2772. Sweating.] — The Peablmoor, No. 2678» 
ante, 

2773. Decay.] — ^The Pbaelmooii, No. 2078, ante. 

2774. Surf.] — Bennetts & Co. v. Brown, No. 
3976, post, 

2775. ** Intervention of constituted authority 
Delay caused by railway company.] — Watson 
Brothers v, Mysore Manganese Co., Ltd., No. 
3966, post, 

2776. Obstruction on railways.] — charter- 
parties the charterer's obligation to have a cargo 
ready for loading at the pl^e of loading is primd 
fade an absolute one, & is not affected by clauses 
of exception as to lay days unless by express 
langua^ or necessary implication. 

A ship was chartered to proceed to one or two 
safe poito in the River Parana A there load a full 
cargo. The charterparty provided for a daily 
loading rate, & it contained the following clause : 
“ If the cargo cannot be loaded by reason of 
... a strike or lock-out of any class of work- 
men essential to the loading of the cargo, or by 
reason of obstruction or stoppages beyond the 
control of the charterers on the railways, or in 
the docks, or other loading places . . . the time 
for loading . . . shall not count during the con- 
tinuance of such causes.” The ship was ordered 
to Bosario, & on her arrival the charterers had not 
provided any cargo ready at the port, but, having 
decided to load wheat only, had bougnt a supply 
of wheat up-countiy, & this was conveyed to the 
I)ort by the C. railway, the most important of 
several up-coimtry railways by which grain was 
carried to the port. The employees of the 0. rail- 
way CO. carried out a ca' canny strike, which pro- 
duced a general retardation of the i*egular traffic, 
& as a result the charterers had not sufficient 
wheat forthcoming by railway to load the ship 
within the lay days apart from the exceptions 
clause. The port was divided into two sections. 
In the old section the grain was loaded direct out 
of the railway wagons of the up-country cos. In 
the new section a port railway co. owned a rail- 
way within the limits of the port, & at the 
boundary of the port took over with its own loco- 
motives the loaded wagons from the up-country 
railways for distribution to the various consignees. 


Shortly after the charterers began to load wheat 
the Gk>vemment prohibited the export of wheat : 
— Held: an obstruction, to come within the 
exceptions clause, must be an obstruction pre- 
venting the loading, & not one preventing the 
bringing of the cargo to the port, & in the context 
the word “ railways ” was referable to the rail- 
ways in the port ; there was therefore no obstruc- 
tion on the railways within the meaning of the 
clause. — ^Bunge y Born Co. v, Brightman 
(H. A.) A Co., [1925] A. 0. 799 ; 94 L. J. K. B. 
840 ; 133 L. T. 738 ; 41 T. L. B. 652 ; 69 Sol. 
Jo. 795 ; 16 Asp. M. L. 0. 545 ; 31 Com. Cas. 
27, H. L. ; affg, S. C. sfid) nom, Brightman & Co. 
V, Bunge y Born, [1924] 2 K. B. 619, C. A. 
Annotations : — FoUd. Bassa (Owners) v. Royal Commission 
on Wheat Supplies (1924), 132 L. T. 634. Be!d. Lewis v, 
Breytvia (1926), 31 Com. Cna, 239. 

2777. Inherent vice of goods.] — (1) Apples 
were shipped from Hobart to the Umted Kingdom 
on board defts.' steamship N, under bills of lading, 
each of which contained the following overriding 
provision : “ This bill of lading is to be read & 
construed as if every clause therein contained 
which is rendered illegal or null & void by the 
Sea-Carriage of Goods Act, 1904, had never been 
inserted therein or had been cancelled & eliminated 
therefrom prior to the execution thereof & is 
issued subject to all the terms & provisions of 
A to all the exceptions from liability contained in 
such Act.” WHbien the apples, after their arrival 
in the United Kingdom, were distributed to the 
trade, extensiver damage was foilnd by reason of 
the fact that a large proportion of the apples were 
roved to be affected with a species of internal 
rowning. An action was accordingly brought 
by the indorsees of the bills of lading against the 
shipowners claiming, damages for breach of con- 
tract : for negligence A unseaworthiness ; A pltfs. 
alleged that although the apples were good shipping 
apples, suitable for the voyage in kind, in ripeness 
A in packing, they were damaged on account of 
the faulty ventilation of the ship. Defts.' case 
was that the N, was a seaworthy ship A they 
relied on Sea-Carriage of Goods, 1904, s. 8 (2) (D), 
as exonerating them : — Held : the damage was 
caused to the apples not because of the ship or 
of the sea, or of the route, but because they were 
apples which were not fit to make the voyage in 
an ordinary way ; this was not the kind of risk 
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2772 1. Sweating.] — Horbust v. Bax- 
ter Brothers A Co. <189;fi, 20 K. 
(Ct. of Sess.) 333 ; 30 So. L. R. 887.— 
SCOT. 

b. **^ooda at owner's risk.**] — 
Pltf. shipped certain cases of fruit by 
defts,* steamship, under a bill of lading 
in which, amongst others, was the 
following clause : — ** Fruit, A all kinds 
of i>6ri8hable property, to be carried 
on deck or below, at owner’s risk.” 
The goods were lost in a collision occa- 
sioned entirely by the negligent navi- 
gation of deft.^s servants : — Held : 
deft, was protected from liability by 
the terms of the bill of lading. — Joyce 
V. Ellis (189m. ll N. S. wTL. R. (L.) 
68 ; 6 N. S. W. W. N. 134.— AUS. 

0 . .) — A charterparty con- 

tained the usual exceptions of the act 
of God, the Queen’s enemies, fire, A 
all other dangers A accidents of the 
seas A navigation of all kinds during 
the voyage, A also a clause ” cargo 
carried on deck, A live-stock, whether 
on deck or below, to be at charterer’s 
risk for all loss, including mortality ” : 
—Held : this clause would not cover 
the risk of loss or damage arising from 
the negligence or improper acts or 
omissions of the master A crew. — 
FLEMixa V, Rabibay (1906), 25 N. Z. 


L. R 596.— N.Z. 

d. Improper db negHaeni stowage.] 
— Tbainor V. Black Diamond S.S. 
Co. (1888), 16 S. C. R. 156.— CAN. 

e. .] — Under the law of Eng- 

land, a stipulation in a charterparty, 
that the owner or charterer of the 
vessel shall not be liable for damages 
to the goods carried caused by im- 
proper A even n^ligent stowage, is 
valfd A binding. — Canada Sugar Re- 
fining Co., Ltd. v. Furness Withy 
Co., Ltd. (1905), Q. R. 27 S. C. 502. 
— dAN. 

f. No liabUUy for ** insufficiency 
of address or package.**] — Peninsular 
A Oriental Steam Navigation Co. 
V, SOMAJI ViSHRAM (1868), 5 Bom. 
O. C. 113.— IND. 

g. ** Beshipped or re-exported goods.**] 
— A clause in a bill of lading ex- 
empted the shipowner from liability 
for any loss In respect of ” reshlpped or 
re-exported goods : — Held : the re- 
shipment or re-ozportation need not 
be in the course of the voyage covered 
by the bill of lading. — Haji Suakoor 
Gani Sait v, B. I. S, N. Co., Ltd. 
(1927), I. L. R. 50 Mad. 804.— IND. 

h. ” Accidents in landing stock,**] 
— Union S.S. Co. v. Hoses (1894), 
12 N. Z. L. R. 98.— N.Z. 

k. Clause exempting from ** in- 


jurious effects of other goods ** — Reason- 
ableness of.] — New Zealand Shipping 
Co., Ltd. v. Tyree (1912), 31 N. Z. 
L. R. 825.— N.Z. 

l. Damage to sugar.] — ^Moes, Mo- 
lirre a Tromp V. Leith A Amsterdam 
Shipping Co. (1867), 5 Maoph. (Ct. of 
Sess.) 988 ; 39 Sc. Jur. 546.— SCOT. 

m. ** Detention by railways.**] — 
Letricheux a Daird V. Dunlop 
(James) A Co. (1891), 19 11. (Ct. of 
Sess.) 209 ; 29 Sc. L. R. 182.— SCOT. 

n. .] — ^Mein V. Ottmann (1904), 

6 F. (C^t. of Sess.) 276 ; 41 So. L. R. 
144.— SCOT. 

o. .] — I. O. co., Ltd., ^char- 
tered the Maroon from G. co. to 
carry iron ore to Ayr, A there to dis- 
chaige it as customary, tho charter- 

8 arty exempting the charterers from 
ability for delay in disoharging duo 
to ** stoppage on railway,” or time lost 
by any cause ” beyond the personal 
control of tho dmrterers or their 
agents.” The cargo was sold A con- 
signed by tho I. O. CO. to D. I. co. On 
arrival at Ayr disoharging was delayed 
by the railway co. refusing, although 
an ample supply of wagons was avail- 
able, to allow them to be loaded, owing 
to it being impossible to get them into 
D. I. 00 . ’s works, which were blocked 
with wagons filled with ore from cargoes 
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which the Act c^ed on the shipowners to bear, 
& it was well within the words ** resisting from 
. . . inherent quality or vice.** 

(2) In the law of carriage by sea neither sea- 
worthiness nor due diligence is absolute. Both 
are relative among other things to the state of 
knowledge & the standards prevailing at the 
material time (Lord Sumner). — ^Bradley (P, O.) 
& Sons, Ltd, v. Pedbral Steam Navigation Co., 
]to. (1027), 137 L. T. 260 ; 27 Lloyd, L. B. 396, 
B. L. 

Antwtf{on8:---A8 to (2) AM. AngUss (Anatralla) Pro- 
prietary r.P. & 0. Steam Navigation Co. (1927). 96 
h* ?i* Generally, Be!d. Goaae Millard v, 

^ Government Merchant Marine, American 
Canadian Co. v. Same, [1927] 2 K, B. 432. 


Sect. 6.—THE LOADING. 

Sub-sect. 1. — The Beadiness op the Ship. 

A. In General, 

2778. Duty of shipowner — To bring ship to port 
of loading.] — ^Atkinson v. Buckle (1016), 3 Bulst. 
152; 1 BoU. Bep. 312; Jenk. 324; 81 E. B. 
130. 

2779. J — ^Moel Tryvan Ship Co., 

Ltd. V, Weir (Andrew) & Co., No. 1806, ante. 

2780. .] — Defts. contracted with 

pltfs. that a specified ship should be at Northfleet 
on May 26, 1910, to receive a consignment of 
cement from barges belonging to pltfs. for con- 
veyance to Buenos Aires. Pltfs. sent their barges 
with the cement to Northfleet on the named date ; 
but defts.* ship was not there then, & on the 
following day the ship was sunk at sea through 
no default of defts. The cement was subsequently 
taken on board another ship, but before it could 
be loaded pltfs.* barges had been detained at 
Northfleet for several days. Pltfs. claimed 
damages for the detention of the barges ; — Held : 
defts. had broken their contract by not having 
the ship at Northfleet on the date fixed, but the 
contract came to an end on the following day 
when the ship was sunk, & pltfs. were therefore 
only entitled to damages for detention of the 
barges from the time of the breach of contract 
to the time of the sinking of the ship. — ^As- 
sociated Portland Cement Manufacturers 
(1900), Ltd. v. Houlder Brothei^s & Co., Ltd. 
(1917), 80 L. J. K. B. 1496 ; 118 L. T. 94 ; 14 
Asp. M. L. C. 170 ; 22 Com. Cas. 279. 

2781. Promise of shipowner to provide ship — 
Interdependent on shipper’s promise to provide 
cargo.] — Vergottis v , Cory (William) &> Son, 
Ltd., No. 3899, post. 

2782. Ship to be nominated — Whether 

nomination confined to ships of owner.] — (1) In 

1913 defts., steamsliip owners, contracted to 
provide a steamship, to be nominated in Aug.— 
Sept. 1916, to carry phosphate from Florida to 
Delfzyl, in Holland, up the river Ems. The 
exceptions clause included “ public enemies & 
restraint of princes.** In Aug.~Sept. 1916, during 
the continuance of a state of war between Great 


Britain & Germany, the Germans had assumed full 
control of the fairways of the Ems. All vessels 
boimd for Delfzyl were boarded by them & com- 
pelled to take«a German pilot. The ship’s papers 
were overhauled or liable to be overhauled, & the 
channel was mined. Freights had risen since 1913 
from about 13^. fid. to three or lour times as much. 
Defts. in these circumstances refused to tender a 
vessel, mamtaining that they need only nominate 
one of their own vessels &, having done so, to rely 
upon the exceptions clause in the contract as they 
were prevented from performing the contract by 

public enemies & restraint of princes.** Pltfs., 
in an action for breach of the contract, argued that 
the exceptions clause did not come into operation 
until a steamer was nominated : — Held : as the 
deft, contracted not as owners, but as contractors, 
it was not sufficient for them merely to nominate 
one of their own vessels & not to try to jprocure 
another steamer in the market ; but on the other 
hand, it was not necessary that a steamer should 
have been nominated for the exceptions clause to 
come into operation, since such a conclusion would 
leave defts. without excuse if the operation of the 
exception were such that it was impossible to 
procure any steamer which could, or would, 
imdertake the voyage. 

(2) The German control of the Ems shut out 
from the market not only defts.* own steamers, 
but also the ships of Great Britain & her allies, 
amounting probably to more than three-quarters 
of the tonnage available but for the excepted peril. 
Neutral shipowners would have been very reluctant 
of getting their ships under German control when 
proceeding under an English charterparty, & the 
cargo would probably have been seized by the 
Germans with the result that no freight would 
have been earned. The rate of insurance, if 
insurance had been possible, would have been 
extremely high. Defts. would have had to prepay 
the freight, or pay the premium, or run the risk 
themselves, or to have paid the shipowner such a 
freight as would have enabled him to cover the 
risk or induce him to run it : — Held : even leaving 
out of consideration the general & enormous rise 
in freights, it would be wholly unreasonable to 
expect defts. to pay large sums of money, or to 
run big risks, or both, in order to deprive them- 
selves of the protection of an exception inserted 
in the contract on their behalf. — ^Phosphate 
Mining Co. v. Bankin, GiLMOUii & Co. (1910), 
86 L. J. K. B. 368 ; 115 L. T. 211 ; 13 Asp, M. L. C. 
418 ; 21 Com. Cas. 248. 

Annotation : — Befd. Stewart v. Hank (1920), 36 T. L. K. 728. 

B, Proceeding to Port of Loading. 

See Sect. 2, sub-sect. 7, B., ante. 

C. Arrival at Port of Loading. 

(a) hi General. 

2783. What constitutes arrival — Arrival at speci- 
fied loading place.] — (1) By a charterparty it was 
provided that a ship should proceed to Santander, 
excluding San Salvador old tip “to a loading 


previously arrived. In an action for 
demi^afi^ by the shipowners against 
the charterers : — Held : the delay was 
due not to a ** stoppa|ro on railway " 
but to the fault of D. L co., & that was 
a (^use “ beyond the personal control 
of the oharterors & their amnts,** & the 
charterers were aooordin^y exempted 
from Uability. — G lasgow Navigation 
t?. Iron Orb Co,, Ltd., 
(}«09j S. 0. UU I 46 So. L. B. 908 ; 
[1909] 8 S. L. T. 1S3.— SCOT. 


P. 

Ardbn Q, 


at coUieriea.**} — 
Ltd. V. Mathwin & 


Son, [19121 S. C. 211 ; 49 Sc. L. R. 
143.— SCOT. 

Q. ** Hindrance beyond charterer's 
control .**] — An exoeption in the case 
of ** hindrance beyond tbo charterer's 
control will not avail as a defence to a 
claim for demurrage where the ohar- 
terers have been unable to obtain 
faoillties for Ictndlng cargo in the 
manner oustomary at the port owing to 
oiroumstanoes Sl diffloulties of the 
existence of which they effect disohaige 
within a definite period. — Halvorsbn 
V. South African Lighting Absoon., 


Ltd., [1909] 16 E. D. C. 58.— S. AF. 

r. “ Defective padeino .**] — Koch v. 
Union-Castlk S.S. Co„ Ltd., [19131 
E. D. L. 286.— S. AF. 


VU. 6, SUB-SECT. 1. — 

q. (a), 

t. What oonsHtutes arrival — Ship 
placed at disposal , of charterer .] — The 
loss to a ship through an unexpected 
detention by quaranune on arriving at 
the i>ort of loading falls upon the ship* 
owner, even when the oharterparty 
binds the charterer to load within a 
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Sect* 6. — The loading: Svb-aeci. 1, C. (a) cfi: (6), < 
D* (fl)«3 

place as ordered ” & there take on board a cargo : — 
Held : the ship could not be taken as an arrived 
ship for the purpo5)e of the commencement of the 
lay days until she had arrived at the loading place 
as ordered, & arrival at Santander was not 
sufficient. 

(2) A shipowner who has a lien on the cargo for 
freight or demurrage, when he has the opportunity 
of unloading the cargo, cannot keep the cargo on 
the ship & then claim for the detention of the ship. 
— (Modesto) Pineiro & Co. v, Dupre & Co. 
(1902), 86 L. T. 660 ; 9 Asp. M. L. C. 297 ; 7 
Com. Cas. 105 ; 18 T. L. R. 361. 

Arj^taU^ : — As to (1) Eeld. Larsen v, Sylvester (1908), 99 

2784* Notice of arrival.] — In an action by a ship- 
owner against the charterers for not loading a cargo 
of coals pursuant to a charterparty by the terms of 
which the owner engaged that the vessel, then in 
the port of Sunderland, being tight, etc., should 
with all possible dispatch proceed direct to the 
South Dock, Simderland, & there load, in the 
usual & customary manner, at any one of the 


2787. Application of provision — Obstacles affect- 
ing arrival or departure — At & from port of loading.] 

— Shield v. Wilkins, No. 2786, ante. 

2788. .] — Defts. agreed by a 

charterparty that the ship should proceed to Galatz, 
or as near thereto as she could s^ely get, there 
load a cargo, the act of God, etc., & every other 
dangers Sc accidents of the seas, rivers, & naviga- 
tion during the voyage excepted. The ship 
arrived on Nov. 6, oft* the mouth of the Danube. 
At that time, & until Jan. 7, following, the water 
was unusually low on the bar & the ship was 
unable to cross. On Dec. 11 she was obliged by 
stress of weather to go to Odessa as the nearest 
safe port, where she c^erwards took in a cargo Sc 
sailed for England. On Sc after Jan. 7 there 
was sufficient water in the port for the ship to 
have crossed Sc to have gone up to Galatz Sc there 
shipped a cargo : — Held : under these circum- 
stances, there was a breach of the charterparty. 
Sc defts. were not justifted in putting an end to the 
contract by any of the excepted causes. — 8ciiilizzi 
V. Derry (1855), 4 E. & B. 873 ; 3 0. L. R. 1160 ; 
24 L. J. Q. B. 193 ; 26 L. T. O. S. 66 ; 1 Jur. N. S. 
795; 3W.R. 374; 119 E. R. 324. 


collieries the freighters might name, a full cartro I Annotationa : — Apld. Metcalfe v. Britannia Ironworks Co. 
of coals, e^tc., which the freighters bound them- ' 

selves to ship by a given day, for Calcutta, defts. -- - ’ "uNeison.^Donl^ (188^). 6 App, Cas, 38. 


g leamed that they had not any notice of the ship 
aving proceeded to Sc having arrived at the South 
Dock, Sc of her being ready to receive cargo, 
wherefore they did not nor could J lad : — Held : 
the allegation in the plea must be treated as an 
allegation of fact, meaning that by reason of want 
of notice of the ship’s arrival at the dock Sc being 
ready to load, defts. were prevented loading her ; 
Sc so read, the plea was an answer to the action. — 
Stanton r. Austin (1872), L. R. 7 C. P. 651 ; 41 
D. J. C. P. 218. 

Annotation -Refd. Davies t*. McLean (1873), 21 W. R. 264. 

2785. .]-~Gordon V. Powis (1892), 8 

T. L. R. 397. 

What Is an “ arrived ship ’’—Calculation of de- 
murrage.]— aScc Sect. 8, sub-sect. 2, B., post. 

{b) So Near thereto as She may Safely Get,"* 
2786. Meaning of provision.]— The stipulation 
in a charterparty that a vessel shall proceed to a 
certain place, or as near thereto as she can safely 
get, Sc there load a fuU cargo, means a place to 
which she can safely get, & from which, when 
loaded, she can safely get away. 

Under the teims of a charterparty, pltf.’s ship 
was to proceed to B., or as near thereto as she could 
safely get. Sc to load from deft.’s agent a full cargo 
of tunber. The vessel proceeded within the 
harbour at B., Sc there received a portion of the 
cargo, but owing to want of water she was then 
taken without the bar, but as near as she could 
safely get, where it was requested that the rest of 
the cargo should be delivered, which was refused ; 
— Held : pltf. had complied with the charterparty. 
Sc deft, was liable for such refusal. — Shield v. 
Wilkins (1850), 6 Exch. 304 ; 19 L. J. Ex. 238 ; 
166 E. R. 130. 

^V^tataiioMj^CoJiMd, General Steam Navigation Co. v. 

, lie. B. N. S. 493. Distd. Dahl v. Nelson, 
6 App. Cm. 38. Apld. The Alhambra 
68. Conid. Nielsen t?. Wait (1885), 14 
Bold. Reynolds v. Tomlinson U896), 65 


Donkin '(1880i 
(1881), 6 P. D. 
Q. B. D. 516. 
L. J. Q. B. 496. 


Distd. Horsley v, Prico (1883), 11 O, B. D. 244. Refd. 
General Steam Navigation Co. v. Slipper (1862), 5 L. T. 

641 ; Gibson v, HiUstrom (1869), 21 L. T. 302 ; Nielsen 

V, Walt (1885), 14 Q. B. D. 516. 

2780. .] — ^By the terms of a 

cliarterparty, pltf.’s ship, a steam vessel, was to 
proceed to H., to be there ready to load by a given 
day, or so near thereunto as she might s^ely get. 
Sc there load from the factors of the merchant such 
quantity of oxen, sheep, Sej or other lawful produce 
which the merchant might find it convenient to 
ship, not exceeding what she could reasonably 
stow Sc carry over & above her tackle, etc., 
being so lo^ed, was to proceed therewith to 
London, & deliver the same on bei^ paid freight 
a lump sum of £450. Two working days were 
allowed for loading Sc discharging. Sc three days on 
demurrage. The cargo to be taken to Sc from 
alongside at the merchant’s risk &; expense. 
Arrived at H., the vessel went alongside the jetty, 
Sc received on boai’d a number of barrels of hams 
Sc 300 head of live stock, for which the captain 
signed bills of lading. Being thus laden, the 
vessel was found to draw too much water to get 
over the bar, Sc the captain was consequently 
obliged to take out all the stock. He then pro- 
posed to the charterer’s agent to stow on board so 
many of the cattle as would enable him to pass over 
the bar, & to remain outside Sc there take in the 
remainder at the charterer’s expense & risk. The 
agent declined to accede to this, Sc refused to put 
any of the cattle again on board, unless the caplin 
would take all. Being unable to come to terms, 
the captain proceeded on liis voyage with only 
the hams on board : — Held : under these circum- 
stances, the owners were not entitled either to the 
stipulated freight or to damages for the refpsal to 
ship the cargo ; for although the captain was not 
obliged to go within the bar at all, yet, having 
chosen to do so, & having received the cargo on 
board. Sc signed bills of lading, he was bound to 
find his way to his destination. — General Steam 
Navigation Co. v. Slippeii (1862), 11 C. B. N. S. 


fixed period after the ship’s arrival, iu 
respect that the ship caimot be re- 
gamed M having airived at the port 
of loading ^tU it Is placed by the shlp- 
owne r at the dispose of the charterer. 
— ^Whites, bto. v. The Winchester 


PART VII. SECT. 6, SUB-SECT. 1.-- 
C. (b). 

27S7i. Applioaiion of protfiaion — 05- 
atacles affeding arrival or departure — 
At dt from port of loading,}— QmroN) & 
Co. V, Dishinoton Sc Co, (1871), 9 
Maoph. (Ct. of So88.) 1045 ; 43 So. 


Jur. 554.— SCOT. 

a. Ship unable to enter port or lie 
there without previoua ughiening — 
“ Safe port or as near thereunto aa ahe 
may safely get always afloat ,**] — 
Graham & Co. e. Mervanji Nusser- 
VANJi (1881), I. L. 11. 5 Bom. 539.— 
IND. 
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493 ; 31 L. J. C. P. 186 ; 6 L. T. 641 ; 8 Jur. N. S. 
821; 10 W. B. 316; 1 Mar. L. 0. 180; 142 
E. B. 888. 

Annotation : — Refd. Carlton S.S. Co. t>. Castle Mall Packets 

Co. (1897), 06 L. J. Q. B. 819. 

2790. .] — Dahl v. Net^on, 

Donkin & Co., No. 3471, poaU 

2701. .] — If a ship is prevented 

from going to the loading place which the charterer 
has a right to name by obstacles caused by the 
charterer or in consequence of the engagements 
of the charterer, the lay days commence to count as 
soon as the ship is ready to load & would but for 
such obstacles or engagements begin to load at 
such place. 

By a charterparty a ship was to proceed to B., 
or so near thereto as she could safely get, & there 
load as customary, always afloat, at such wharf, 
jetty, or anchorage as the charterers’ agent might 
direct, a certain cargo. Owing to her draught the 
ship could not have loaded fully at the berth at 
the jetty, but according to the custom of the port 
she would be moved when partly loaded from the 
jetty to an anchorage to complete loading : — Held : 
the lay days did not begin to run until the ship 
was at the jetty or anchorage the charterers’ agent 
directed, & the fact that she could not fully load 
there made no difference & did not prevent the 
charterers requiring her to come to the jetty & 
claiming that the lay days did not commence until 
she was at the jetty. — Akt. Inglewood v. Millar’s 
Karri &; Jarraii Forests, Ltd. (1903), 88 L. T. 
669 ; 19 T. L. E. 406 ; 9 Asp. M. L. C. 411 ; 8 
Com. Cas. 196. 

Arrival for purposes of unloading.] — See Sect. 7, 
sub-sect. 1, B. (6), post 

D, Fitness to Receive Cargo* 

(a) In General. 

2792. Seaworthiness — Duty of shipowner.] — 

Towse V. Henderson, No. 1911, ante. 

2793. .] — Steel v. State Line S.S. 

Co., No. 2693, ante. 

2794. .] — ^A bill of ladii^ of skeepskins 

exempted the shipowners from liability (inter alia) 
“ for loss or damage resulting from the consequence 
of any injury to or defect in huU, tackle, or 
machinery . . . however such defect or injury 
may bo caused & not 'vithstanding that the same 
may have existed at or at any time before the 
loading or sailing of the vessel ... & whether 
. . . the loss or injury arising therefrom be 
occasioned by the . . . negligence of the . . . 
owners, masters, officers . . . crew, & whether 
before, or after, or during the voyage or for whose 
acts the shipowner would otherwise be liable, or 
by unseawoi^hiness of the ship at the beginning or 
at any period of the voyage, provided all reasonable 
means have been taken to provide against such 
unseaworthiness.” Some of the sheepskins were 
damaged by fresh water which escaped from a 
pipe which was broken at the time when the cargo 
was loaded. 

In an action by the indorsees of the bill of lading 
against the shipowners for the damage to the sheep- 
skins, defts. admitted that the vessel was not 
fit to receive cargo at the time when the sheepskins 
were loaded, & that reasonable means had not been 


taken to provide against that unfitness, but defts. 
claimed exemption from liability under the terms 
on the bill of lading : — Held : the clause relating 
to unseawortluness did not create an additional 
exception, but was a qualification of the prior 
exceptions ; it included unfitness of the ship to 
receive the cargo ; & as the shipowners had not 
taken reasonable means to provide against that 
unfitness, they were liable for the loss. 

Primd facie the term ” unseaworthiness ” in a 
bill of lading includes unfitness of the ship to carry 
the cargo as well as unfitness to encounter the 
perils of navigation. 

With reference to the carriage of goods by sea, 
the law implies certain warranties on the part 
of the shipowner. It puts upon him cei^in 
obligations which will always bind him, unless 
there are in the contract clear & express words 
which without ambi^ity relieve him from that 
which I may call his common law obligations 
(Vaughan Williams, L.J.). 

Shipowners have been for a long time endeavour- 
ing to limit the general liability cast upon them 
by law as carriers by sea by inserting special 
exceptions without going the length of excepting 
their liability in respect of the warranty of sea- 
worthiness & they have been, as I understand, from 
time to time extending the special exceptions. 
I think, however, I am right in saying that as a 
principle of construction the warranty of sea- 
worthiness will be held not to have been excepted 
unless it plainly appears that it was intended to 
except it (Romer, L.J.). — Rathbone Brothers & 
Co. V. MacIver (D.) Sons & Co., [1903] 2 K. B. 
378 ; 72 L. J. K. B. 703 ; 89 L. T. 378 ; 52 W. R. 
68 ;• 19 T. L. R. 590 ; 47 Sol. Jo. 663 ; 9 Asp. 
M. L. C. 467 ; 8 Com. Cas. 303, C. A. 

Annotations: — il^ld. Borthwlck v. Elderslie S.S. Co.. [19041 

1 K. B. 319. Consd. The West Cock. [1911] P. 208. 

2795. Vessel In leaky state.] — Breed v. 

Yates (1839), 8 L. T. 802. 

2796. Defective valve chest.] — (1) The 

warranty, which is primd facie implied in a contract 
for the carriage of goods by sea, that the ship is 
fit for the reception of the cargo, is an absolute 
warranty ; & the incorporation in the bill of lading 
of the provisions of the Act of Congress known as 
the Harter Act does not cut down the obligation 
of the shipowner in that respect to an obligation 
to exercise due diligence to make the ship fit for 
that purpose. 

The above warranty is a warranty only as to the 
condition of the ship at the time of loading ; it 
does not continue in force after the goods are once 
on board. 

(2) Defts. received on board their ship for 
carriage certain goods of pltf. After the goods 
were on board the ship’s engineer had occasion to 
open a sluice-door in a watertight bulkhead in the 
lower part of the ship. He shortly afterwards 
shut the sluice-door, but failed to screw it down so 
closely as to make it water-tight. He subse- 
quently proceeded to fill one of the ballast tanks, for 
which purpose he opened a sea-cock in the ship’s 
side to allow the water to flow in. The water, on 
its way from the sea-cock to the ballast tank, 

E assed through a valve-chest, the joint between the 
d & body of which had been packed in the 
ordinaiy way with cotton to make it watertight. 


PART VII. SECT. 6, SUB-SECT. l.~ 
D. (n\ 

27961. Seaworthiness — Vesaelinleaky 
state .] — Robert & Ghabriol v. Isaac 
(1870), 6 B. L. R. App. 20.~ IND. 

b. Vessel not ready in reasonable 
Brown v, hAmny (1871), 32 


U. 0. R. 167.— CAN. 

0. Construction of words.] — The 
words ** ready to receive oar^ ” 
inserted in a shipping order mean that 
the ship, on the day named in the 
shipping order, shall be ready to receive 
a fun cargo by whomsoever offered. Sc 
not merely ready to receive the 


quantum of oengo mentioned in the 
shipping order. — Taylor v. Brooke 
(^4). 1 Bom. A. C. App. XLVIII.— 

d. Btoeipt of excessive Quantity of 
frewM — Precluding reshipm^ of goods 
within reasonable time.]— Where the 
following olatise in a bill of lading 



SrappiNG AND Navigation, 


446 

Sect. 6. — The loading: Sub^eect. 1, D. (a) & (6), dfc 
E. (g).] 

This joint had been remade shortly before the 
pltf.’s goods were put on board, & it had been 
imperfectly done. When the tank was full the 
engineer screwed down the sea-cock, but, owing 
to the accidental presence of some hard substance, 
the screw- valve was prevented from bedding down 
closely on to its seating 8 c the sea-cock was left 
partially open, with the result that the continued 
pressure of the water forced out the defective 
packing of the valve-chest, 8 c the water flowed 
through the joint down into the lower part of the 
ship where it passed through the sluice-door into 
the cargo hold 8 c dam^^ed the pltf.’s gpods : — 
Held : the defective fitting of the sea-cock & of 
the sluice-door, being defects which came into 
existence after pltf.’s goods were loaded, were not 
breaches of the hnpli^ warranty of the fitness of 
the ship to receive the cargo ; but the defective 
packing of the valve-chest, being an existing defect 
at the time of the loading of the goods, was a 
breach of the warranty. 

Whether a particular defect is sufficiently sub- 
stantial to amoimt to a breach of the warranty must 
in all cases be a question of fact ; but it is 
a question of fact which must be determined by 
certain rules. The rule applicable to the present 
case is that a vessel must have that degree of 
fitness which an ordinary careful & prudent owner 
would require his vessel to have at the com- 
mencement of her voyage having regard to all the 
probable circumstances of it. To that extent 
the shipowner, as we have seen, undertakes 
absolutely that she is fit, 8 c ignorance is no excuse. 
If the defect existed, the question to be put is, 
would a prudent owner have required that it 
should be made good before sending his ship to 
sea had he known of it ? If he would, the ship 
was not seaworthy within the meaning of the 
undertaking (Ohannell, J.). — McFadden v. Blue 
Star Line, [1906] 1 K. B, 697 ; 74 L. J. K. B. 
423 ; 93 L. T. 62 ; 63 W. R. 676 ; 21 T. L, B. 
346 ; 10 Asp. M. L. C. 66 ; 10 Com. Cas. 123. 
Jnnotatiems : — A$ to (1) Apld. Hordern v. Commonwealth & 
Dominion Lino, [1917] 2 K. B. 420. Consd. Koyal 
Exchange Aesco. v. Kingsley Navigation Co., [1923] A. C. 
235. Aa to (2) OolUd. New York & Cuba Mali 8.S. Co. e. 
Eriksen & Christensen (1922), 27 Com. Cas. 330 ; The 
Chrlstcl Vlnnen, [1924] P. 61 ; Elder, Dempster v. Pater- 
son, Zochonis, Griffiths .Lewis Steam Navigation Co. v. 
Paterson, Zoobonis, [1924] A. C. 622 ; Ke^ v. Page & 
East, [19271 1 K. B. 743. Befd. The Northumbria (1906), 
95 L. T. 618. 

-J — See, generally. Sect. 0, sub-sect. l,vo8t 
2797. Defective refrigerating machinery .f — A 
cargo of &ozen meat was shipped on board a steam- 
ship at Melbourne, in Australia, for carriage to 
London. The ship was fitted with refrigerating 
machinery. The bill of lading was headed 
“ Refrigerator bill.’* It described the cargo as 
consisting of 4,563 carcases of hard frozen mutton, 
8 c stated that they were shipped in apparent good 
order 8 c condition, 8 c were to be delivered in London 
in the like good order 8 c condition, subject to the 
exceptions thereinafter mentioned. The bill of 
lading contained the following clause : ** Steamer 
shall not be accountable (inter alia) for the con- 
dition of goods shipped imder this bUl of lading, 
nor for any loss or damage thereto arising from 
failure or breakdown of machinery, insmation, 

or other appliances ” In an action by 

the shippers against the shipowners for damages 

occurred : — ** In case the whole or any 
part of the goods specified herein be 
prevented from any cause from going 
m said steamer, the shipowners are 
only bound to forward them by the 


for injury to the cargo, by reason of the breaking 
down of the refrigerating machinery during the 
voya^ : — Held : the bill of lading contained an 
implied warranty that the refrigerating machinery 
was at the time of shipment fit to carry the frozen 
meat in good condition to Europe, 8 c the exceptions 
applied only to what might happen during the 
voya^, 8 c not to the original fitness of the 
machinery. — ^Thb Maori King (Cargk) Owners) 
V. Hughes, [1896] 2 Q. B. 660 ; 66 L. J. Q. B. 168 ; 
73 L. T. 141 ; 44 W. R. 2 ; 11 T. L. R. 660 ; 39 
Sol. Jo. 688 ; 8 Asp. M. L. C. 66 ; 14 R. 646, C. A. 
AnnoiaUona : — Apld. Queensland National Bank v. 
Peninsular & Oriental Steam Navigation Coj, [1898] 1 
B. 667 ; Ratbbone v. Maelver, [1903] 2 K. B. 378 ; 
wson f. Atlantic Transport Co^ [1903] 1 K. B. 114. 

Consd. The West Cock. [1911] P. 208. Befd. Elder, 

Dempster v. Paterson, Zochonis, Griffiths Lewis Steam 

Navigation Co. v. Paterson, Zochonis, [1924] A. C. 622. 

2798. .] — Nelson Line (Liverpool), Ltd. 

V. Nelson (Jambs) & Sons, Ltd., No. 3056, TpoaU 

2799. Defective boilers — Repudiation of 

contract by charterers.] — Defts. chartered a steamer 
from pltfs. upon the terms of a charterparty which 
provided (inter alia) that the steamer “ being 
tight, staunch 8 c strong 8 c in every way fitted 
for the intended voyage . . . shall load ... in 
Buenos Aires. . . . Should the steamer not be 
ready th load by 6 p.m. on Nov. 25, 1920, char- 
terers shall have the option of cancelling this 
charterparty. The steamer reached her loading 
place at Buenos Aires on Nov. 25, 1920, 8 c at 
7 p.m. on that day the master gave nottee of 
readiness to Toad. At the time when notice of 
readiness to load was given the steamer’s boilers 
required repair, 8 c there was no prospect of the 
repairs being completed for at least ten days, 
until the repairs had been completed & the boilers 
tested, a certificate of seaworthiness could not 
have been obtained. The charterers refused t-o 
load the ship under the charterparty, 8 c cancelled 
the charterparty under the cancelling clause. 
The question whether the charterers were entitled 
to do so was referred to arbitration & the umpire 
decided in their favour, subject to the opinion 
of the court upon a case stated. On argument 
of the case : — Held : upholding the award, the 
charterers were entitled to refuse to load on the 
ground that the steamer was unseaworthy, & not, 
as provided by the charterparty, “tight, staunch 
8 c strong 8 c in every way fitted for the intended 
voyage ” at the time when the chartered service 
began, 8 c there was no reasonable certainty when 
she would be ready for the intended voyage by 
the time the loading was finished. — New York 
8 c Cuba Mail S.S. Co. v. Epiksen & Christensen 
(1922), 27 Com. Cas. 330. 

2800. Failure to clean.] — ^Frozen meat shipped 
for carriage from Melbourne to London arrived 
tainted with carbolic acid, with which the ship 
had been disinfected before shipment. The bill 
of lading contained two exception clauses. The 
first exempted the shipowner from liability for 
dam^e to goods whether arising from a defect 
existing at the time of the shipment or mot, or 
from the neglect of the master or crew, or from 
any other cause whatsoever. The second clause 
also exempted the shipowner from liability for 
damage from defects, etc., “ if reasonable means 
have been taken to provide against such defects 
8c unseaworthiness : — Held : ^ upon the true 
construction of the bill of lading the generality 

of freight as to preclude theznaelves 
from the ability to re-shlp the shippers* 

S >od8 within a reasonable tune. — 
IBB V, Aixan (1883), 6 Nfld. L. R. 
409.— HPlSr 


succeeding steamer of this line. Sc incur 
no further i>enal^**: — Hdd: under 
such a clause the oairlars would not 
be lustifled In reoeiving for carriage by 
their ship such an 
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of the first clause was qualified by the second clause, 
& reasonable care not having been taken in cleans- 
ing the ship before shipment, the shipowner was 
li^le for the damage in an action brought by 
an indorsee of the bill. — E ldekslib S.S. Co. v, 
Borthwick, [19051 A. C. 93 ; 74 L. J. K. B. 338 ; 
92 L. T. 274 ; 63 W. B. 401 ; 21 T. L. B. 277 ; 10 
Asp. M. L. C. 24 ; 10 Com. Cas. 109, H. L. ; affg. 
S. 0. mb nom» Borthwick v. Eldersub S.S. Co., 
[1904] 1 K. B. 319, C. A. 

AnnoUdims: — Apld. Nelson Line (Liverpool) v. Nelson, 
[1908] A. 0. 16. CoDBd. South American Export Syndicate 
V. Federation Steam Navijpatlon Co. (1909), 100 L. T. 
2^9 V Wilsons & Fumess-Leyland Line (1910), 

102 L. T. 716 ; Ingram & Royle e. Services Marltimes du 
Trdport, [1913] 1 K. B. 638 ; Mitsui v. Watts. Watts, 
[1916] 2 K. B. 826. Refd. Chartered Bank of India, 
Austtmla 8c China v. British India Steam Navigation Co., 
[1909] A. C. 369 ; Jlosin & Turoentine Import Co. e. 
Jacobs (1909), 101 L. T. 66 ; The vfest Cock. [19111P. 23 ; 
Morrison v, Shaw, SavUl & Albion Co., (19161 1 K. B. 747 ; 
Denholm v. Shipping Controller (1920), 124 L. T. 378 ; 
Atlantic Shipping ^Trading Co. e. Dreyfus, [1922] 2 A. C. 
250 ; Ambatlelos v, Anton Jurgens Marg^ne Works. 
[1923] A. C. 175 ; Layton v. General Steam Navigation 
Co. (1923), 130 L. T. 662 ; Brlghtman v, Bunge y Bom, 
[1924] 2 K. B. 619 ; Alison v. WaUsend Slipway k Engi- 
neering Co. (1926), 43 T. L. K. 104 ; United States Shipping 
Board v. Strick, [1926] A. C. 545. Mentd. The Forfarshire, 
[1908] P. 339 ; Chunn v. Dalton Main Collieries, [1916] 1 
A. C. 612 ; Lebeaupin t>. Crispin, [1920] 2 K. B. 714 ; 
Aron V. Comptoir Wegimont, [1921] 3 K. B. 435 ; Szymo- 
nowski V. Beck, [1923] 1 K. B, 457 ; Lancaster v. Turner, 
[1924] 2 K. B. 222 : Lake v. Simmons, [1926] 1 K. B. 366. 

Fitness for carriage of animals.] — See Animals, 
Vol. II., p. 300, Nos. 689, 692. 

See^ alao^ Sect. 2, sub-sect. 6, F., ante, 

(b) ** Always Afloat* 

2801. Application of provision.] — The Curfew, 
No. 1702, ante, 

2802. •] — charterparty provided that a 

ship should proceed to a named dock & “ there 
load in the customary maimer, Sundays & holidays 
excepted, always afloat as & where ordered by the 
charterers, a cargo of rails.** The depth of water 
in the dock varied with the tides & was sufficient 
at spring tides, but not at neap tides, for a ship of 
the size of the chartered vessel to load there always 
afloat, & this was within the knowledge of the 
owners & of the charterers. The ship having 
arrived in the dock the charterers ordered her to 
a berth where the loading began & continued for 
several days ; then the water began to fall, & to 
avoid taking the ground the ship was compelled 
to leave the dock. After several days she returned 
with the spring tides & completed her loading. 
The shipowners having sued the charterers for 
demurrage or damages : — Held : the charterers 
were not bound to do that which, as was known 
to the shipowners, might be physically impossible, 
namely, order the ship when she arrived to a 
berth where she could then load continuously 
always afloat, & they were not responsible for 
delay occasioned by natural & physical causes 
beyond their control. 

The charterparty does not contain any pro- 
vision to the effect that the ship shall “ lie fffioat.** 
... It merely provides that she is to “ load in the 
customary manner, always afloat.** These words, 
according to their natural meaning, go no further 
than to impose a qualification of the charterer*B 
right to load, by negativing his right to put cargo 
on board except at times when the ship is afloat 
(Lord Watson). 

There is no such thing as reasonable time in the 


abstract. The question is whether, having regard 
to all the obligations of the contract . . . more 
than a reasonable time has been taken in the per- 
formance of any one of these obligations in respect 
of which the {Parties have not, by their contract, 
expressed any limit of time for its performance 
(Lord Hbrschbll). — Carlton S.S. Co. v. Castle 
Mail Packets Co., [1898] A. C. 486 ; 67 L. J. Q. B. 
796 ; 78 L. T. 661 ; 47 W. B. 65 ; 14 T. L. B. 
469; 8 Asp. M. L. C. 402 ; 3 Com. Cas. 207, H. L. 
AnnoUdiom: — Con8d. Akt. Inglewood t>. MlUaris Karri & 

Jarrah Forests (1903), 88 L. T. 659. Refd. Barque 

Quilpu5 V. Brown, [1904] 2 K. B. 264 ; Darling e. Raeburn, 

[1907] 1 K. B. 846 ; Jardino, Matboson v, Clyde Shipping 

Co., [1910] 1 K. B. 627. 

2803. .] — ^Akt. Inglewood v. Millar’s 

Karri &; Jarrah Forests, Ltd., No. 2791, ante, 

E, Readiness to Load* 

(a) In General, 

2804. Whether readiness condition precedent.] — 

By a memorandum of charter between pltf., the 
captain &> part owner, & defts., merchants, it was 
agreed that the ship should load in the London 
Dock, &; there receive & take on board all such 
lawful goods as might be required by the char- 
terers, & should therewith proceed to Geelong, & 
there deliver the cargo agreeably to the bills of 
lading ; that the captain should attend daily at 
the broker’s office to sign bills of lading as cus- 
tomary ; that the whole of the ship shoffid be at 
the disposal of the charterers for the conveyance 
of goo^ & specie, excepting cabin & room for 
officers, crew, & stores ; that, if gunpowder were 
shipped, the same was to be t^en on board where 
ordered below Blackwall, as customary, etc. : in 
consideration whereof the charterers agreed to 
pay freight for use Sc hire of the ship £1,400 with 
a gratuity of 26 guineas to the master, payable 
before leaving London : the freight to be paid as 
follows ; so much as might be payable in the colony 
by bills of lading, to the extent of £800, to be 
taken & received in part payment, & balance 
£600 in cash, less seventy days’ discount from the 
date of clearing from London : forty running days 
were to be ahowed the charterers, Sundays & 
holidays excepted, if the ship were not sooner 
dispatched, for loading the said ship, to commence 
from date of her being ready at her loading berth 
to receive cargo : the owner further engaged that 
the ship should be ready to sail for her destined 
port at the expiration of the said laying days, or 
sooner if required by the charterers ; if the ship 
were not ready either on the owner’s or charterers’ 
part at above-named dates, then demurrage to be 
paid by the party in default, at the rate of £7 per 
diem : the ship to be ready on or before Nov. 10, 
or charterers to have the option of cancelling that 
agreement : penalty for non-performance of the 
agreement £1,400 ; should bills of lading not 
represent £800 payable in Geelong to cover the 
balance duo, then the difference to be paid in 
cash before sailing from London. By a memo- 
randum in the margin of the charterparty, the 
charterers were to have the option of shipping 
acids on deck to the extent of 6 tons measurement 
at shippers’ risk, to which effect a clause was to be 
inserted in bills of lading: — Held: (1) the £600 
& the 25 guineas being by the terms of the 
contract payable on the saili^ of the ship, when 
that event happened those sums were payable 


PART VU. SECT. 6, SUB-SECT. 1.— 

fi. (a). 

9^ Meaning of readiness — Ship in 
bamst ,] — ^A onartorparty provided that ' 


the vesBel was to receive cargo at 
Quebec, “ on or before Aug. 10 next, or 
thlB charter is cancelled.’^ The veesol 
arrived in port in baUaat only on the 
morning of the 10th, 8c no baJIaat was 


discharged on that day. On the same 
afternoon the ship’s agent notified the 
ship’s charterer by protest that the 
ship was ready for.loadlng, 8c demanded 
a cargo, which the.latter refused to give. 
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Bed. 6 > — Tlie loading: Stib-aeet, 1, E, ja) <& (b).] 

on request, & were recoverable upon common 
indd)itatii8 count ; & that the captain, who was a 
part owner, & with whom & in whose name the 
contract was made, might sue upon it alone ; (2) 
the stipulation for the payment of the £600 was 
an independent stipulation, & the things to be done 
by pltf . before the clearing out of the ship were not 
conditions precedent to his right to sue for that 
sum ; (3) the stipulation that the captain should 
attend daily at the broker’s office to sign bills of 
lading, was not a condition precedent to pltf.’s 
ri^ht to sue for the stipulated freight ; (4) the 
stipulation that the ship should be ready (for 
loading) on or before Nov. 10, was a condition 
precedent ; (5) the demurrage clause was not 

applicable to the case of a delay caused by the 
captain’s refusal to receive on board goods which 
he bond fide but erroneously supposed that he was 
not bound to receive ; (6) the charterers were not 
entitled to set off or deduct from pltf.’s claim in 
respect of the £600 freight, the expenses incurred 
by them in consequence of such refusal of the 
captain. — Seeger v, Dxjthib (1860), 8 C. B. N. S. 
46 ; 30 L. J. C. P. 65 ; 3 L. T. 478 ; 7 Jur. N. S. 
239 ; 9 W. R. 166 ; 1 Mar. L. 0. 3 ; 141 E. R. 
1081, Ex. Ch. 

Annotations : — As to (2) Refd. MacAndrew t?. Chappie (1866), 
L. R. 1 O. P. 643. As to (4) Befd. Bchn v. Bamess (1863), 
2 New Rot. 184. Oeneratly, Befd. Corklinfif v. Massey 
(1873), L. R. 8 C. P. 395. 

2805. Meaning of readiness — Whether fitness in- 
cluded.] — ^Vaughan v. Campbeu., Heatley & Co. 
(1885), 2 T. L. R. 33, C. A. 

Annotations : — Could. Sailing Ship Lyderhorn Co. v. Duncan 
Fox, [19091 2 K. B. 929. Udd. United States Shipping 
Board v. Strick, [1926] A. C. 545. 

2806.. Whether ship to be moored at quay.] 

— In an action for damages for loss of freight & 
for demurrage, it was proved that defts., who 
carried on business at O., made a contract with 
the agent of pltf. in L., in the form of a letter 
signed by defts. & containing these clauses : 
“ Steamer to load end of Nov. or early Dec. 

Charterers having the option of cancelling if she 
is not ready to receive cargo by Dec. 12 next. 
Steamer to be loaded on usual berth terms, 2 per 
cent, commission to us.” 

Defts. had made contracts with merchants at O. 
for loading the vessel, the merchants having the 
power of cancelling if the vessel was not ready to 
load on Dec. 12, & the vessel was not to be con- 
sidered ready to load until moored alongside the 
quay. Pltf. had no notice of these contracts. 

The vessel arrived at O. on Dec. 10, & her 
stem having been fastened to the breakwater, the 
captain gave defts. notice that he was ready to 
receive cargo, but the merchants refused to take 
notice that the vessel was ” ready to receive cargo,” 
imtil she was moored alongside the quay, which 
could not be done before Dec. 18. Meantime the 
merchants cancelled their contracts with defts., 
the vessel was loaded at a lower rate of freight 
than that spjecified in the contract: — Held: (1) 
defts. were liable as principals, as they had con- 
tracted in their own names without any qualifica- 
tions ; (2) pltf. was entitled to recover damages 
for the loss of freight, as the vessel was ” ready to 
receive cargo ” within the meaning of the contract, 
although not moored alongside the quay, & the 
matter was not affected by an alleged custom at 
the port of O., that a vessel was not to be con- 


sidered “ ready to receive cargo ” until moored 
alongside the quay ; (3) pltf. was not entitled to 
damans for demurrage of detention of the vessel 
after Dec. 12 as the contaract came to an end on 
that date. — ^Hick v. Tweedy & Co. (1890), 63 
L. T. 765 ; 7 T. L. R. 144 ; G Asp. M. L. 0. 
599. 

Annotaiions: — As to (2) Beld. United States Shipping 

Board e. Strlok, [1926] A. C. 545. Generally, Befd. Akt. 

Nordiska Lloyd v, Brownlie (Hull) (1925), 41 T. L. R. 294. 

2807. Vessel In quarantine.] — Grampian 

S.8. Co., I/TD. V, Carver & Co. (1893), 9 T. L. R. 

210 . 

Annotation : — Befd. United States Shipping Board v. Strlok, 

[1926] A. O. 545. 

2808. Steamer In dock — ^Though not at 

loading berth.] — R ayner v. Rederiakt. Condor, 
No. 3912, post, 

2809. All holds empty.] — ^A ship to be 

” ready to load ” must be completely ready & 
discharged in all her holds, so as to give the 
charterer complete control of every portion of the 
ship available for cargo. — Groves, Maclean & 
Co. V, VoLKART Brothers (1886), 1 T. L. R. 454, 
C. A. 

Annotation >Refd. Sailing Ship Lyderhorn Co. v, Duncan 

Fox, [1909] 2 K. B. 929. 

2810. Previous cargo partly undischarged — 

Master’s request for stiffening refused.] — ^By a 

charterparty of Nov. 15, 1907, it was agreed 
between pltfs. & defts. that the ship Lyderhorn 
should proceed to load at Iquique & Caleta Buena 
& there receive from the agents of defts. a full 
cargo of nitrate of soda. Twenty-five lay days 
were to be allowed to the merchants for loading 
the ship & for waiting orders abroad ; lay days 
to be reckoned from the day after the master 
should give notice to charterers’ agents of being 
ready to receive cargo & not to commence before 
Jan. l, 1908, at the respective ports, & to cease 
when they should give him notice that he was at 
liberty to proceed to sea. Stiffening of nitrate to 
be supplied as required at Iquique, but not before 
Dec. 1 0, on receipt of forty-eight hours’ notice from 
captain of his readiness to receive the same. 
Time occupied in discharging ballast or in shifting 
ports not to emmt as lay days. Demurrage was 
provided for. Freight was payable at 16«. a ton. 
” Should the vessel not have arrived at her loading 
port & be ready for loading, in accordance with 
this charter, on or before noon of Jan. 31, 1908, 
charterers to have the option of cancelling this 
charter.” At the date of the charterparty ‘ the 
Lyderhorn was at Caleta Buena discharging a 
cargo of coal <Sc intended to complete her discharge 
at Iquique. She arrived at Iquique on Dec. 13, 
& by Jan. 27, 1908, had discharged as much of 
her cargo of coal as could safely be unladen 
without some stiffening. The captain therefore 
gave notice to defts.’ agents that he required 
700 tons of nitrate for stiffening, but they refused 
to supply it unless he would agree to redeliver it 
if the charterparty was cancelled. It was admitted 
that the whole of the coal could not have been dis- 
charged by noon of Jan. 31, 1908. Defts. on that 
day cancelled the charterparty, & the shipoi^ers 
brought this action to decide whether they were 
entitled to do so, & for damages : — Held : the 
vessel was not ready for loading within the meaning 
of the charterparty, & defts. were entitled to 
cancel it. — Lyderhorn Sailing Ship Co., Ltd. 
V, Duncan Pox & Co., [1909] 2 K. B. 929 ; 79 


alleging that the said ship was not 
ready to receive cargo according to 
agreement Held : the charterparty 
bad become cancelled according to its 
terms, the ship not being ready to 


receive cargo or fnlfil its obligations 
either literally, snbstantiedly or accord- 
ing to the nsage of trade at Quebec. — 
Patterson v. Enioht (1878), 4 Q. L. R. 
187.— CAN. 


f. Time limit for loading ,] — 

A ship, by the terms of the chamr, 
was to load grain at Fort William 
before noon of Deo. 6 : — I/eld ; to lo^ 
at Fort William meant to load at the 
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L. J. K. B, 105 ; 101 L, T. 295 ; 25 T. L. R. 739 ; 
11 Asp. M. L. 0. 291 ; 14 Com. Cas. 293, C. A. 
Annotation : — R^. Armoment Adolf Deppe r. Robinson, 
[1917] 2 K. B. 204. 


2811. Bunker coal.]— fiTcW; on the 

evidence a steamship was ready to load a cargo of 
maize, notwithstanding that she had, when ten- 
dered to the charterers, a large quantity of coal 
stored on deck between the bulwarks & the raised 
coamings, which coal had formed part of the out- 
ward cargo & was bought by the shipowner as 
bunker coal for the homeward voyage. — ^London 
Traders Shipping Co., Ltd. v. General Mer- 
cantile Shipping Co., Ltd. (1014), 30 T. L. R. 
493, C. A. 

2812. All shifting boards in position.] — 

A steamer was chartered to bring a grain cargo 
from the Danube to Western Europe. The 
charterparty provided : “ Cargo shall be loaded 
at the average rate of 450 units per running day. 
. . . Time for loading to count from the morning 
after steamer’s arrival . . . she being then . . . 
ready to load in all her holds & notice of readiness 
given. . . . Captain to declare in writing upon 
arrival at first loading port the quantity required 
for a full cargo. . . . Should lighterage be required, 
captain to declare in writing on steamer’s arrival 
at first loading port the quantity of cargo he 
requires to be loaded from lighters.” If the 
steamer was detained longer than the time so 
stipulated, demurrage was to be paid at the rate of 
£40 per running day. 

The steamer arrived at Braila on June 4, 1023, 
& on that day notice of readiness to load was 
given, but on June 5, 0 & 7, work was still in 
progress in connection with the erection of shift- 
ing boards. Part of the cargo having been loaded 
at Braila, further cargo was taken in at Galatz, 
& this left a balance to be taken in from lighters 
in Sulina roads. 

In an arbn. on the question for how many days 
demurrage was due from tlie charterers to the 
shipowners, the arbitrator found that it was a 
custom for the lighterage portion of cargo to be 
supplied in lighers in the river & the time occupied 
in loading same into the steamer at Sulina did not 
count against the charterers, & that it was a 
custom for charterers to count the lay days in 
respect of the cargo loaded in the river in accord- 
ance with the rate of loading provided by contract 
as applied to the whole cargo including the lighter- 
age portion, but that the custom was not reasonable 
& did not bind the owners: — Held: (1) the 
number of days which the charterers were entitled 
to take in loading was to be ascertained by 
dividing 450 into a number of units sliipped up- 
river & not into the total number of units including 
the portion of the cargo loaded from lighters at 
Sulina, & the custom to the contrary was un- 
reasonable & directly contradicted by the con- 
tract ; (2 ) as a general rule the whole of the shifting 
boards must be in position before the sliip could 
be said to be ready, & there was nothing in this 
case to estop the charterers from contending that 
this general rule applied. — Sun Shipping Co., 
Ltd. V. Watson & Youell Shipping Agency, 
Ltd. (1026), 42 T. L. R. 240. 

2818. Notice of readiness — Necessity for.] — 
Where, by the terms of a charterparty, a ship is 
to proceed to a certain port, & there to load a full 
cargo for the agents of the freighter, but the 


freighter has no interest in the outwai'd cargo, his 
agents are entitled to notice from the captain, that 
the vessel is ready to receive her homeward 
cargo ; & if no such notice be given, the freighter 
is not liable for not providing such cargo. — Pair- 
bridge V. Pace (1844), 1 Car. & Kir. 317, N. P. 

2814. Effect of failure to give.] — The 

owners of a steamship chartered her to (lefts, to 
go to the Humber & load a cargo as ordered. The 
charterparty provided : (3b) The cargo to be 

loaded in eighty-four running hours. . . . Time to 
count when written notice of readiness to receive 
cargo is handed in to the office of the charterers’ 
agents on weekdays between tlie hours of 9 a.m. 

0 p.m. &; noon on Saturdays. (7) If steamer be 
prevented from entering harbour or docks or from 
arriving at or off loading place by reason of con- 
gestion of sliipping or shore traffic (not due to 
strikes . . .), she is to be treated as a ready steamer 
from first liigh water on or after arrival at or off 
harbour or docks or so near thereunto as she may 
be permitted to ai)proach & entitled thereupon to 
give written notice of readiness. ... (8) If steamer 
be not loaded in the time allowed she is to lie on 
demurrage at the rate of . . . (11) Time for 

loading unless used not to count before 0 a.m. on 
March 21 ; & charterers to have option of can- 
celling this charter ... if steamer is not ready from 
any cause on or before 6 a.m. on April 3. The 
vessel was ordered to load at Hull & arrived off 
the docks about 2 p.m. on Saturday, Mar. 31, 
1923, & pltfs. alleged that from that time she was 
ready to load. The first high water after her 
arrival was at 5.21 p.m. on the same day. The 
following Monday being Easter Monday notice 
of i*eadiness to load could not be given before 
9 a.m. on Tuesday, Apr. 3, &; the master then gave 
notice of readiness, but defts. claimed to cancel 
the charterparty under clause 11 on the gi*ound 
that the vessel was not ready before 6 a.m. on that 
day. In an action for damages for breach of the 
charterparty : — Held : on the construction of the 
particular woi'ds of the charterparty, that as the 
vessel was under clause 7 to be treated as a ready 
steamer on the Saturday & as failure to give notice 
of readiness by a certain time did not give defts. 
an option of cancellation under clause 11, the 
pltfs. were entitled to recover. — ^Akt. Nordiska 
Lloyd t;. Brownlie (C.) & Co. (Hull), Ltd. 
(1925), 41 T. L. R. 503 ; 69 Sol. Jo. 661 ; 30 Com. 
Cas. 307, C. A. 

2815. Ship damaged after notice given.] — 

Reederei Kirchner &; Co. r. Hugo Stinnes 
G. M. B. H. (1024), 157 L. T. Jo. 284. 

2816. Making binding obligation to load in 

time — Obligation not operating till time arrives.] — 
United States Shipping Board v. Strick, No. 
4423, post, 

2816a. Readiness prevented by vis major — 
Action of foreign government.] — By a charter- 
pai*ty it was agreed that deft.’s ship, the jB., 
should, after loading ” dead weight ” at M., pro- 
ceed to V., a Spanish port, & there load a cargo of 
fruit for pltf. At the time of entering into the 
charterparty pltf. knew that the “ dead weight ” 
intended to be put on board the B, at M. would 
consist of military stores, & he knew that by the 
ordinary law of Spain a vessel with warlike stores 
on board would not be allowed to load at a Spanish 
port. U pon application being made to the Spanish 
Govt, to relax the prohibition, permission to load 


fjovator there ; & the obligation of 
the smpowner was to have the vesBel 
piarod under the elevator in time to 
P® io^ed. before the expiration of the 
time limit ; Sc whore, niidlng several 
j. — VOL. XLf. 


vessels ahead of him, the captain saw 
that he could not be loaded by the time 
fixed. Sc left to save Insurance, the 
obli^tlon was not fulfilled. Sc the 
owner could not recover damages. — 


Midland Navigation Co. v. Dominion 
Elevator Co. (1004), 34 S. C. K. 678 ; 
24 C. L. T. 202 ; 2 O. W. R. 754.— 
CAN. 


Q G 
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Sect, 6. — The loading: Svb-sect, l,E, (a) cfi: (6), 

F, (g) (6)0 

was refused. The B. arrived at V. with the war- 
like stores on board, but otherwise ready fit to 
load the agreed car^ : she left immediately on 
learning that permission to load would not be 
granted ; — Held : pltf. could not sue defts. for not 
having the B, ready to load, for, through the act 
of a superior power, the parties were unable to 
perform their respective duties imder the contract, 
pltf. being unable to load the cargo, & defts. to 
receive it. — Cunningham v. Dunn (1878h 3 C. P. D. 
443 ; 48 L. J. Q. B. 62 5 38 L. T. 031 ; 3 Asp. 
M. L. C. 695, C. A. 

Anno^ions : — Ck>XUd. The Austin Friars (1894), 71 L. T. 27. 

Aud. Halli V. Compafiia Naviera Sota y Azuar, [1920] 

2 K. B, 287. Ezpld* Cantiere Navale Tiiestina v. liussion 

Soviet NaphthaBxport Agency, [1925] 2 K. B. 172. 

2817. ** Expected ready to load — At given 
date.] — Sanday & Co. v. Keighley, Maxted & 
Co., Sanday (S.) & Co. v. Hillerns & Fowler, 
No. 1845, ante, 

(h) Obtaining Pratique, 

2818. Necessity for.] — Smith v. Dart & Son, 
No. 1875, ante, 

2810. .] — ^A ship that has not obtained 

pratique & is prohibited by regulations of the port 
from communicating with the shore is not “ ready 
to load within the meaning of those words in a 
charterparty. — T he Austin Friars (1894), 71 L. T. 
27; lOT. L.R.633; 7 Asp. M. L. C. 503 ; 6 R. 739. 
AnnotaHons : — Befd. New York & Cuba j lail S.S. Co. v. 

Eriksen & Christensen (1922), 27 Com. Cas. 330 ; Cantiere 

Navale Tricstina r. Kussian Soviet Naphtha Export 

A^ncy, [1925] 2 K. B. 172. 

F, Failure to have Ship in Beadiness — Damages, 
(a) In General, 

2820. Penalty for failure to provide — Recovery 
of damages in excess of penalty.] — Harrison v, 
Wright, No. 1968, ante, 

2821. Natural & necessary consequences of 
failure to provide ship — Damages in former action 
against charterers for faiiure to suppiy homeward 
cargo — Charterer prevented from obtaining cargo — 
In consequence of failure to provide ship.] — ^A ship’s 
husband covenanted that his ship should at one 
port take in a quantity of brandy & convey it to 
another port, & there receive a cargo of fruit, etc., 
which the freighteus of the ship covenanted to 
supply. He did not take the brandy, & the 
freighters did not furnish a full homeward cargo ; 
for which he recovered damages against them. 
They afterwards brought an action against his 
widow & representative to recover damages for 
the breach of his covenant : — Held : they could 
not recover in any shape, in that action, either the 
damages they had paid him or the costs they had 
incurred in defending the former action, although 
they were prevented from obtaining the homeward 
car^ by the neglect of the ship’s husband in not 
taking in the brandy. 

On the question of damages, they must be the 
necessary & immediate consequence, & not so 
remote as those sought to be recovered (Tindal, 
C.J.). — ^Walton v, Fothergill (1836), 7 0. & P. 
392, N. P. 

2822. Expenses of detention paid to railway 

company — No expenses incurred if ordinary course 
of business followed.] — ^Defts., shipowners, con- 
tracted to load on board their ship, then lying at 
a beith in the London Docks, goods of pltfs. to 


arrive from a distance by the Great Western By., 
the goods to be alongside by a day named. Pltfs. 
I thereupon agreed with the (lock co. that the latter 
' should haul the railway trucks containing the goods 
into the docks alongside the ship at a rate of 8s. 
per ton. In consequence of defts.’ delay in loading 
the goods, the rauway trucks were detained, & 
pltfs. became liable to pay demurrage to the 
railway co. If pltfs. had agreed with the dock co. 
for haulage of the trucks at the rate stated in the 
dock co.’s table of rates, namely, 3a. 9d. per ton, 
pltfs. would have been entitled to have the goods 
warehoused free of charge for three weeks, within 
which time the goods were in fact loaded by defts. 
In an action to recover from defts. the demurrage 
for detention of the railway trucks, defts. con- 
tended that, inasmuch as pltfs., if they had paid 
the usual rate for haulage, might have warehoused 
the goods free of charge, & would not, therefore, 
have incurred liability for demurrage, they could 
not recover it from defts., no notice having been 
given to defts. that the trucks were to be hauled, 
not upon the usual terms, but under a special 
bargain : — Held : the demurrage was the natural 
result of defts.* breach of contract, pltfs. were not 
boimd to protect defts. against the natural result 
of a breach of contract by hauling the goods upon 
any particular terms, & pltfs., therefore, were 
entitled to recover. — Welch, Perrin & Co. v, 
Anderson &; Co. (1891), 61 L. J. Q. B. 167 ; 66 
L. T. 442 ; 8 T. L. B. 119 ; 36 Sol. Jo. 107 ; 7 
Asp. M. L. C. 177, C. A. 

2823. "Delay In providing ship.] — Defts. 

both could & ought to have provided a ship lit in 
proper time to sail with the cargo on the stipulated 
voyage ; they did not do so, & they failed to make 
out any excuse, in fact, which could avail them in 
answer to pltf.’s complaint. This breach caused 
a delay of fomteen days in the departure of the 
vessel, & really the only question is, what damages 
ought defts. to be called upon to pay. Defts., 
wlulo denying liability, paid £300 into ct., saying 
that it was enough. Now, in dealing with a 
question of this kind, the ct. has to consider what 
the parties may reasonably be said to have had in 
contemplation at the time the contract was made ; 
& for this purpose it is necessary to ascertein what 
circumstances were known to them. In the present 
case defts. knew that the object of the contract of 
charterparty was the carriage of a cargo of coal 
to Torre, & I think they must be taken also to 
have known that J. & co., or the persons for whom 
J. & co. were acting, wanted the coal for some 
purpose of trade, either to sell again before the 
vessel sailed or to sell or to use on or soon after 
arrival at Torre. This being so, I think that if 
they by their breach ^d delay or defeat any one 
of these possible objects of the charterparty 
contract, they must be held responsible for the 
“ natural consequence ” of such defeat or delay. 
What are the natural consequences of a delay of 
fourteen days in the transport of a cargo in these 
circumstances ? The natural consequences are 
such as the parties as reasonable men gnay be 
supposed to have had in contemplation at the 
time they made the contract. These consequences 
may be very different indeed from the actual 
consequences of the breach, but these so-caUed 
natural consequences constitute the limit of legal 
liability (Bigham, J.). — GiACH??rTi v. Speeding, 
& Co. (1899), 16 T. L. B. 401. 


PART VH. SECT. 6, SUB-SECT. 1.— 
F. (a). 

ff. Allegation that master of vessel 
did not receive necessary orders ,} — 
MoKbmzuc V, Dancey (1885), 12 A. H. 
817.-~CAN. 


h. ConAitum to load proceed 
vjith despatch — PUa that weather favour^ 
a6Jc.)~BPiNDlJaB v. Fabqchab (1906), 
88 N. S. R. 183.— CAN. 

k. Contrad for freight — June ship^ 
ment — Naming probable date of arrival 


of steamer — Later arrival no breach of 
contract ,} — Beyts, Cbaiq & CJo. v, 
Mi^N (1892), I. L. R, 16 Bom. 389.— 

IND. 

1. Failure to provide ships accord^ 
ing to agreement, f—DuyFOKD k Elliot 
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2824. No damage In fact sustained.] — Clipsham 
V, Vbktub, No. 3184, post 

2825. Action for breach — ^Averment of perform- 
ance of conditions precedent — ^Tendering cargo^ 
giving orders & naming port.] — In an action on 
a charterparty the declaration stated, that by a 
charterparty made between deft., the shipowner, 
& pltfs., it was agreed that the ship should proceed 
to two ports in Sicily, or usual place of loading, 
on & after the delivery of her outward cargo, & 
there load from pltfs.* factors a full cargo & thence 
proceed to Bristol, & that the vessel should have 
her orders before leaving Messina. Averment, 
that the ship arrived at Messina. Breach, that 
deft, within a reasonable time after the delivery 
of her outward cargo, & before pltfs. could have 
given orders for the ship to proceed to the said 
port, made a contract with other persons for the 
conveyance of goods from Messina, & therewith, 
& within such reasonable time as aforesaid, & 
before such reasonable time had elapsed, loaded 
his ship, & afterwards proceeded to London 
without taking on board the cargo agreed to be 
taken from pltfs., & thereby wholly incapacitated 
& deprived himself of the power of fulfilling the 
charterparty, although pltfs. within such r^son- 
able time as aforesaid provided merchandise, & 
were ready & willing to load on board the said 
ship the said merchandise, & although pltfs. 
would have been ready & willing to have named 
& appointed, &; given orders to defts. to proceed 
to two ports, & to have there loaded a full cargo ; — 
Held : the declaration was bad for not showing 
performance by pltfs. of the conditions precedent 
of tendering a cargo giving orders, & naming a 
port, or not showing a sufficient excuse for non- 
performance thereof. — Matthews v, Lowtheb 
(1850),6Exch.574; 19L. J. Ex. 364 ; 155E.R.251. 

2826. Charterer prevented from fulfilling con- 
tract — Slight difference in dates of delivery in 
charterparty & contract immaterial.] — Pltfs., 
manufacturers of wood pulp at Stocka, Sweden, 
entered into a charterparty dated Jan. 20, 1900, 
with defts., shipowners of Glasgow, by which the 
latter agreed to carry 900-1,000 tons of wood pulp 
from Stocka to Cardiff, the cargo to be lifted in 
two shipments: “One in May (f.o.w.). The 
second in Aug.-Sept. (owner’s option).” The sliip 
was to have liberty to call at any port or ports in 
order to tow & assist vessels in distress, & to 
deviate for the purpose of saving life or property ; 
the owmers to wire shippers of the cargo, Stroms 
Bmks, Stocka, six days' notice of readiness ; also 
ship’s departure from last port. The contract was 
made by pltfs. with the view of enabling them to 
fulfil a contract, dated Dec. 4, 1899, for the sale ^ 
delivery of 900-1,000 tons of wood pulp to T. &; co., 
Cardiff. The memorandum of sale contained a 
column of printed notes, opposite which were 
written particulars of the special terms of the con- 
tract. Against the note “ Mode & place of de- 
livery ” were the words “ C.i.f., Penarth Dock, 
Cardiff,” & against the note “ Time of delivery ” 
the words “ In two cargoes, first open water & 
Aug.-Sept. 1900.” The first cargo, consisting of 
500 tons, was duly forwarded & accepted by T. 
& CO. ; but defts. wholly failed to fulfil their con- 


tract with regard to the second shipment, whereby 
pltfs. were unable to complete their contract with 
T. & CO., who bought in against them 367 tons in 
several parcels in Manchester, Liverpool, &> 
London. Pltfs. having paid T. & co. the amount of 
their claim in respect of the goods so bought in, 
brought their action to recover from defts. the 
amount paid by them : — Held : applts. were 
entitled to recover ; the proper measure of 
damages was the cost of replacing the goods at 
their place of destination at the time when they 
ought to have arrived, less the value of the goods 
in Sweden & the amount of the freight & insurance ; 
& pltfs.* right to damages would not be effected 
even if it were assumed that the dates of delivery 
in their contract with defts. did not exactly 
coincide with those in their contract with T. & co. 
— Stroms Bruks Aktie Bolag v. Hutchison, 
[1905] A. 0. 515 ; 74 L. J. P. C. 130 ; 93 L. T. 
562 ; 21 T. L. K. 718 ; 10 Asp. M. L. C. 138 ; 11 
Com. Cas. 13, H. L. 

Annotationa : — Apld. Werthelm v, Chlcoutliui Pulp Co., 

[19111 A. C. 301; Phosphate MiTiing Co. & Coronet 

Phosphate Co. v. Hankin, GUmour (1916), 115 L. T. 211. 

Distd. Watts, Watts v, Mitsui. [1917 J A. C. 227. Reid. 

Montevideo Gas & Drydock Co. v. Clan Lino Steamers 

(1921), 37 T. L. R. 544. 

(6) Aleasure of Damages, 

2827. Charterer taking other ship at advanced 
freight — ^Difference in rate of freight.] ~Pltf. told 
deft, that Admlty. contracts were out for coals & 
inquired if he had any tonnage to offer. In conse- 
quence, pltf. chartered a ship of deft., which was 
not ready in time to enable pltf. to fulfil his 
Admlty. contract. Pltf. thereupon arranged with 
anotiier vessel to take his coals, in pursuance of 
the contract ; & the jury found that this was 
best for the interests of all concerned : — Held : 
pltf. was entitled to recover as damages for the 
breach of the charter, the extra expense incurred 
by so forwarding the coals. — Prior v, Wilson 
(1860), 1 L. T. 549 ; 8 W. R. 260. 

2828. •] — Defts., by charterpaHy, 

agreed with pltf. that their ship should, at a 
specified time, load 1,300 tons of coal in the river 
Tyne, to be carried Uy Havre for pltf. They 
broke their contract, & pltf. had, in consequence, 
first to hire other vessels' at an advanced freight, 
& secondly, to buy 1,300 tons of coal at an en- 
hanced price. He was unable, according to the 
custom of the colliery trade in the Tyne, to secure 
a cargo until he had chartered vessels to carry it. 
Pltf. having sued defts. in respect of both these 
heads of damage, defts. admitted their liability to 
pay the advanced freight, but denied that they 
were liable for the enhanced price of tlic coal. At 
the trial the rise in price at the pit’s muuth was 
not disputed ; but it was not directly proved that 
there had been an equivalent rise at Havre : — 
Held : the fact of pltf. having paid the additional 
price was primd facie evidence of damage to that 
extent, & entitled him, in tlie absence of evidence 
to the contrary, to recover. — Peathbrston v, 
Wilkinson (1873), L. R. 8 Exch. 122 ; 42 L. J. Ex. 
78; 28L.T.448; 21W.R.442; 2 Asp.M.L.0.31. 
Annotaiion : — Consd. Whiteman v. Hawkins (1878), 4 

C. P. D. 13. 

2829. Charterer purchasing goods at increased 


e. Maoleod & Co. (1902), 4 F. (Ct. of PART VII. SECT. 6, SUB-SECT. 1.— 

Seas.) 912 ; 39 Sc. L. R. 719 ; 10 F. (b). 

S. L. T. 161. SCOT. 2827 i. Charterer taking other ship at 

m. Shipowners rendering loading advanced freight — Difference in rate of 

impossible — By undertaking othkr en- freight,}— A., a shipowner, broke a 

g(igemenJts,\ — Nelson (Thomas) & Sons contract with B. to ceury goods across 

V, Dundee East Coast Shipping Co., the Atlantic for him, & B. had to secure 
Ltd., [1907] S. C. 927 ; 44 So. Lj R. carriage for his goods by anothw rout© 

601 : 16 S. L. T. 38. — SCOT. & at an increased rate of frdght : — 


Held : A. was bound to pay to B. the 
full amount of the difference of freight, 
tmloss he could prove that B. had 
neglected a cheaper mode of convey - 
anoe which was open to him. — Connai., 
Cotton & Co. v. Fisheb. Rknwick & 
Co. (1883), 10 R. (Ct. of Sess.) 824 ; 
19 So. L. R. 698.— SCOT. 

n. Damage to ship — BefuscU of 
Q G 2 
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Sect, 6. — The loading: Sub-sect, 1, F, (h); svb-sccis, 

(g).] 

price — ^Difference in price of goods — Evidence in 
reduction of damages.] — Featherston v, Wilkin- 
son, No. 2828, ante, 

2830. Charterer unable to fulfil contract — 
Owner’s knowledge of contract — Failure of ship 
to arrive at port of loading.] — Oouper & Co. v, 
Kichards (1887), 3 T. L. R. 739. 

2831. Ship not of guaranteed capacity 

— Loss of profit on deficiency.] — Pltfs. chartered a 
ship from deft's. By the charterparty the ship 
was to load a grain cargo of not less than 13,000 
quarters.** Pltfs., before entering into the charter, 
had sold 13,000 quarters to third parties at a profit. 
The ship was not of the guaranteed capacity, & 
loaded 422 quarters less than 13,000 : — Held : 
knowledge of pltfs.* contract not having been fully 
brought home to defts., they were not liable for 
pltfs.* loss of profit on the 422 quarters. — Scara- 
MANGA IVlANOUSSIN & CO. V, ENGLISH & CO. (1895), 
1 Com. Cas. 99. 

2832. Cost of replacing goods at destination 

at contemplated time of arrival — Less value at place 
of shipment de amount of freight & insurance.] — 

StrC)ms Bruks Aktie Bolag v, Hutchison, No. 
2826, an/c. 

2833. Market price at place of 

shipment immaterial.] — ^Watts, Watts & Co., 
Ltd. V, Mitsui & Co., Ltd., No. 2549, ante, 

2834. Agreement to provide particular ship — 
Ship subsequently sunk — ^Expenses of detention 
between date of breach & sinking.] — Associated 
Portland Cement Manufacturers (1900), I/td. 
V, Houlder Brothers & Co., Ltd., No. 2780, 
ante. 


Sub-sect. 2. — Mode op and Time for liOADiNo. 

2835. Mode of loading — Right of charterers to 
select — ^Adoption of other mode — Reasonable time 
to change plans.] — A ship was chartered to load 
cargo at a port at which three different methods of 
loading were in use, & the charterers had the 
option of selecting the particular method of loading 
to be employed ; & the charterparty provided that 
detention by frost or ice was not to coimt as lay 
days. The charterers selected a method of loading 
in which a temporary delay was caused by ice, & 
they mode no attempt to load by any other method ; 
& the shipowners claimed demurrage. The claim 
was referred to arbn., & a special case was stated ; 
&> upon argument of the special case, held the 
cliarterers were liable because the provision that 
detention by ice should not count as lay days only 
ap^ed if all possible methods of loading had been 
prevented, & the charterers had not shown that 
any method but that which they had in fact 
adopted had been prevented by ice. From that 
decision the charterers now appealed ; — Held : 
(1) as the charterers had the option of selecting the 
method of loading to be employed & the obstruc- 
tion to the method which they adopted was only 
temporary they were not under any obligation to 
adopt another method of loading, but were 
entitled to wait until the method selected had 
become possible ; & (2) in any event if the 

charterers had been bound to adopt another 
method of loading they would have been entitled 


to a reasonable time in which to change their 
plans, & would not have become liable for demur- 
rage until that reasonable time had elapsed, & 
such reasonable time had not elapsed in this case. 
Qu, : what would have been the legal position of 
the charterers if the method of loading selected 
by them had become permanently impossible. — 
Lewis v. Dreyfus (Louis) & Co. (1926), 31 Com. 
Cas. 239, C. A. 

2836. Time for loading — When time commences 
— Arrival at loadli^ berth.] — A printed clause in a 
charterparty provided as follows ; “ The steamer 
to be loaded in usual turn, with customary dispatch, 
at Goole, & discharged in thirty-six running hours, 
commencing fii*st high water on or after arrival 
at or off the berth, unless berthed before, but time, 
unless used, not to commence between 6 p.in. & 
6 a.m. . . .’* On the margin the following clause 
was written : “ When steamer loads at Hull 

seventy-two running hours will be allowed for 
loading & discharging, which time is to commence 
when steamer is at or off loading berth, but should 
steamer be prevented from entering the loading 
dock owing to congestion, time to commence from 
first high water after arrival off the dock *’ ; — 
Held : when the steamer loaded at Hull the words 
in the printed clause “ time . . . not to commence 
between 6 p.m. & 6 a.m.** did not apply & the 
time commenced to count from the time the 
steamer got to the loading berth. 

The charterparty also contained the following 
exception clause : “ Strikes of workmen, lock- 
outs, pay days, idle days of cavilling days, or 
riots, or frost, rain or floods, or any accident or 
any cause whatsoever beyond the control of the 
charterer which may prevent or delay her loading 
or unloading excepted.** At the poi*t of discharge 
there was a delay of seventeen hours owing to a 
deficiency of railway waggons, this being due to 
the abnormal demands upon the railway co. at 
the material time. On a claim for demurrage in 
respect of the seventeen hours : — Held : the words 
in the exception clause, “ or any cause what- 
soever,** were sufficiently wide to exclude the 
ejusdem geyicris rule of construction ; in the 
cu’cumstances the charterers came within the 
exceptions clause & were therefore not liable for 
demurrage. 

If a person contracts to discharge in thirty-six 
hours unless prevented by some cause beyond his 
control, & if the cause beyond his control always 
would prevent the discharge within that time then, 
it is not an exception at all, & if in such a case he 
fails to discharge witliin the thiiiy-six hours ho 
is not within the exceptions clause (Bailhache, 
J.). — France, Fenwick & Co., Ltd. v. Spaceman 
(Phiup) & Sons (1912), 108 L. T. 371 ; 12 Asp. 
M. L. C. 289 ; 18 Com. Cas. 52. 

2837. Arrival in dock.] — T hoi^an 

V, Dowgate S.S. Co., I/td., No. 1685, ante, 

2838. Reasonable time — Both parties with 

knowledge of cause of delay.] — Harris & Taylor 
V. Dreebman, No. 2870, post, 

2839. ** Usual dispatch.”] — Defts., by 

charterparty, engaged to load on board pltf.’s 
ship a cargo of coals. “To be loaded with usual 
dispatch,*’ Defts. commenced loading by bring- 
ing the coal in boats along a canal to the dock 
where pltf.*s ship was, but before the cargo was 


charterera to furnish cargo when ship 
ready.)— Schofield v, Carvill (1882), 
21 N. B. R. (6 P. & B.) 558.— CAN. 

o. Difference between value of 
steamer to plaintiffs as freight-earning 
instrument — db what ship was worth to 
plaintiffs at time of her delivery ,] — 
Schiller v, Finlay (1872), 8 B. L. It, 
544.— IND. 


PART VII. SECT. 6, SUB-SECT. 2. 

p. Agreement to give notice to 
charterer — Whether charterer hound to 
ship before no/ice.}— When a ship- 
owner has contracted to give a certain 
notice to a charterer, or to do any other 
act, with a view to Inf orm the charterer 
when the ship will he ready, the 
charterer is not bound to ship his 


g oods until the shipowner has given 
Im that notice or has done that act,-- 
Flemino V, Eoeolbb (1878), I. L. R. 4 
Calc. 237 ; .3 O. L. R. 297.— IND. 

q. Meaning of ** reasonable efforts,**} 
- Whore a charterparty stipulates that 
the shippers are to use ‘^reasonable 
efforts ** m loading the vessel chartered, 
these words mean reasonable with 
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completed a severe frost rendered the canal un- 
navi gable, & the sliip was detained thirty-four 
days : — Held : the expression “ usual dispatch ” 
meant “ usual dispatch of persons who have a 
cargo ready for loading,’’ & dofts. wei*o responsible 
for the delay. — K eauon v, 1*ear.son (1801), 7 
H. & N. 386 ; 31 L. J. Ex. 1 ; 10 W. R. 12 ; 168 
E. R. 623. 

Annotaiions : — Consd. Ashcroft v. Crow Orchard Colliery 
CJo. (1874), L. R. 9 Q. B. 540 ; Grant v, Coverdale, Todd 
(1884), 9 API). Cas. 470. Distd. NlckoU & Knight v. 
Ashton, Edridge, [1901] 2 K. B. 12(1. Reid. Ford v. 
Cotesworth (1868), L, R. 4 Q. B. 127 ; Jackson v. Union 
Marine Insce. (187.3), L. R. 8 C. P. .572 ; l> 08 tlothwaite 
V, Freeland (1880), 5 App. Cas. 599 ; Kay v. Field (1882), 
8 Q. B. D. 594 ; Harro^ng v. Dupr6 (1902), 18 T. L. R. 
594 ; Jones v. Green, [19041 2 K. B. 275. Mentd. Cave 
V, Mills (1862), 10 W. R. 471. 

2840. Coal cargo — According to turn of arrival 
of ship at port — With turn of ship at colliery.] — 

Etnar. Bugge a. S. V. Bowater (W. II.), Etd., 
No. 290H, post. 

Sect. 4, 


Sub-sect. 3. — ^Provision of Cargo. 

A, In General. 

2841. Implied warranty by shipper of fitness for 
voyage — Shipowner having opportunity to examine 
goods on board.] — (1) A master of a vessel cannot 
at an intermediate port sell goods, which are 
damaged & cannot be carried to the port of dis- 
charge, without communicating with their owner. 

(2) Where goods damaged on the voyage are 
landed at an intermediate port & sold without the 
assent of their owner, the shipowners are not 
entitled to freight pro raid Uineris. 

(3) Wliere the owner of a vessel has an oppor- 
tunity of examining goods aliipped on board of 
her, no warranty on the part of the owner of the 
goods can be implied that they arc fit to be carried 
on the voyage. 

(4) It has been fully established by authority, 
that the master cannot hypothecate the cargo or 
freight if ho has the means of communicating with 
the owner, & that is a question of fact for the lurv 
(Brett, L.J.). 

(6) The measure of damages is not what the 
maize realised at the sale, but what it would be 
woi-th to the owner if it liad not been sold (Bram- 
WELL, L..T,). 

(0) The first point made was that llie autliority 
of the master to sell goods is to bo measured 
diilerently when the goods become perishable 
owing to their own inherent vice at the time of 
.shipment, & whep they become so from being 
damaged by perils of the sea. There is no ground 
for any such distinction (Brett, L.J.). 

(7) The law of England looks with jealousy on 
ilie master selling any pari of the cargo witliout 
the consent of its owner, & it gives the master no 
authority, unless there is an urgent necessity for 
1 he sale. . . . There may be an urgent necessity 
to sell goods, arising from the fact that if the goods 
are not sold they will perish, or that they will have 
to be kept in warehouses at great expense, so that 
as a matter of business it would be wrong to ware- 


house them ; & it must be shown that the master 
has no means of communicating with the owner, 
& taking his directions whether he shall sell them 
or not. Butf I think, whether the goods arc of a 
perishable nature or not, if the master hfis an 
opportunity of communicating with the owner 
before they actually perish, he cannot sell without 
communicating with the owner & obtaining his 
directions (Brett, B.J.). — ^Acatos v. Burn.s 
(1878), 3 Ex. D. 282 ; 47 L. J. Q. B. 660 ; 26 W. R. 
624, 0. A. 

Annotations : — As to (3) Consd. Bamfleld v. Goole & Sheffield 

Transport Co., [1910] 2 K. B. 94. Apld. Transoceanlca 

Soo. Italiana di Navig^ione v. Shipton, [1923] 1 K. B. 31. 

Refd. Blacker v. Lake & EUlot (1912), 106 L. T. 533 ; 

G. N. Ry. V. L. E. P. Transport & Depository, [1922] 2 

K. B. 742. As to (7) Re!d. Atlantic Mutual Insce. v. 

Ruth (1880), 16 Ch. D. 474 ; Prager v. Blatspiel, Stamp & 

Heacock, [1924] 1 K. B. 566. 

2842. Promise of charterer to provide cargo — 
Interdependent with shipowner’s promise to provide 
ship.] — V ergottis V. Cory (Wiliaam) ^ Son, 

No. 3899, 

B. Duty to Provide. 

(a) In General. 

2843. Duty of charterer.] — A tkinson v. Buckle 
(1615), 3 Bulst. 152; 1 Roll. Rep. 312 ; Jenk. 324; 
81 E. R. 130. 

2844. .] — Declaration on charterparty, that 

deft, had agreed to put a cargo on board at Mar- 
.seilles, & pay freight by a bill on London at three 
months. Breach, that deft, did not put any cargo 
on board, by which pltf. was put to expenses in 
procuring one, & that deft, did not pay pltf. those 
expenses, or give the bill in the charterparty 
mentioned, contrary to his promise : — Held : an 
unobjectionable breach, on motion in arrest of 
judgment. — Hogoett v. Exley (1840), 6 Bing. 
N. C. 207 ; 8 Scott, 480 ; 4 Jur. 293 ; 133 E. R. 82 ; 
j)reriou8 proceedings (1839), 9 C. k> P. 324, N. P. 

2846. .] — Kay v. Field, No. 2734, ante. 

2846. .] — Grant & Co. v. Coverdale, 

Todd & Co., No. 2877, post. 

2847. .] — Stephens v. Harris & Co. (1887), 

57 L. J. Q. B. 203 ; 4 T. L. R. 11, C. A. 
Annotations : — Consd. Fm*ncss v. Fonvood (1897), 77 L. T. 

95. Refd. Bunge y Born Co. t\ Brlghtman, [1925 j A. C 799. 

2848. .] — By a chart orparty dated May 30, 

1900, which did not fix the lime within which the 
vessel was to be loaded, the steamship Ardandearg, 
of which pltfs. were owners, was chartered by defts. 
to proceed to such loading berth as the freightei’s 
might name at Newcastle, New South Wales, & 
after being in loading berth as ordered to load “ in 
the usual & customary manner ” a full & complete 
cargo of Australian coal “ as ordered by the 
charterers, which they bind themselves to ship, 
except in case of riot, strikes, etc., or any other 
accidents or causes beyond the control of the 
(diarterers, which may delay her loading.” By tlio 
custom of the port of Newcastle a vessel was not 
allowed to occupy a loading berth until she had 
received a loading order from a colliery. These 
orders were issued in turn & there were no f^icilities 
for storing coal at the port. The Ar^ndearg 
arrived at her destination on July 14, 1900, & was 


reforonoe to the clrcumstancos knovsrn 
to the parties, & to the contingencies 
which might natnrally bo expected to 
a^se ont of these oironmstanoes. — 
Waterson V. Carswell (1899), 7 
N. Z. L. R. 739.— N.Z. 

PART VII. SECT. 6, SUB-SECT. 3.— A. 

r. Meaning of ** Cargo to he fur- 
mshed vessel at port of loading as 
cus^mary.**}— The words, ** Cargo to 
he furnished vessel at port of loading as 
enstomary,** do not mean the ordinary 


mode in which the charterer loads 
vessels chartered by him, but the 
general custom of the port of shipment. 
— Lovitt V. Snowball (1895), 33 
N. B. R. 263,— CAN. 


PART Vn. SECT. 6, SUB-SECT. 3.— 
B. (a). 

28431. Buiv of charterer.]— S chofield 
V. Gibson (1878), 17 N. B. R. (I P. Sc 
B.) 619.— CAN. 

284311. .]— Haji Abdul Raitman 


Allarakiiia r. Uabanbhoy Visram 
(1892), I. L. R. 16 Bom. 501. — IND. 


t. Lies on ship ,] — By universal 
usage, the duty & expense of putting 
goods on hoard a ship lies on the ship. 
Sc that a oontraot to deliver goods 
free on hoard ** cannot be constnied 
as relieving a charterer of that burden 
when he happens to be the buyer of the 
goods. — Glenoarnook Iron Sc Steel 
Op., Ltd. V. Cooper Sc Co. ( 1895 ), 
22 R. (Ct. of Sese.} 672 ; 32 Sc. L. R. 
546 ; 3 S. L. T. 36.— SCOT. 
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Sect. 5 « — The loctding: Svh^seci. 3, B, (a),] 

ready to load ; but there was no cargo ready for 
her until Aug. 13, & then not enough. She had 
twice to be removed from her berth under a regula- 
tion of the port that a vessel must not occupy a 
berth when not loading, & her loading was not 
completed until Aug. 23. Pltfs. claimed damages 
for the detention of the vessel owing to the delay 
in providing the cargo : — Held : defts. were liable 
in damages on the groimd that it was their primary 
duty as charterers to furnish the stipulated cargo ; 
& there was nothing to be found in the charter- 
party or the evidence which qualified this absolute 
obligation. — ^Ardan S.S. Co. v. Weir (Andrew) 
& Co., [1905] A. C. 601 ; 74 L.. J. P. C. 143 ; 93 
L. T. 669 ; 21 T. L. B. 723 ; 10 Asp. M. L. C. 186 ; 
11 Com. Cas. 26, H. L. 

AnnotatUms: — Dist^ Jones v. Green, [1904] 2 K. B. 275; 
Inverklp S.S. Co. r. Bunge. [1917] 2 K. B. 193; Etna 
Bugge A. S. V. Bowater (1925). 31 Com. Cas. 1 ; Vergottis 
V. Cory, [1926] 2 K. B. 344. Reid. The Sheila (1907), 
U9^]^.^31, n. ; Brightman v, Bunge y Bom, [1924] 2 

2849. Whether absolute — ^Frustration.] — 

Blight v. Page (1801), 3 Bos. & P. 295, n. ; 127 
E. B. 163, N. P. 

AnnotcUioTia : — Consd. Beale v. Thompson (1803), 3 Bos. & P. 
405 ; Sjoerds v. Luscombe (1812), 16 East, 201. Apld. 
Barret v. Dutton (1815), 4 Camp. 333. Bind. Barrie v, 
Pemvten Corpn. (1896), 13 T. L. li 101. Consd. Ralll 
t>. Con^ania Navlera Sota y Aznar, [1920] 2 K. B. 287. 
Refd. Tduting v. Hubbard (1802), 3 Bos. & P. 291 : The 
Teutonia (1871), L. li. 3 A. & E. 394 ; Jsokson v. Union 
Marine Insce. (1874), L. K. 10 C. P. 125 ; ^ antiere Navale 
Trlostlna «. Kussian Soviet Naphtha Export Agency, 
[1925] 2 K. B. 172. 

2850. .] — ^Where the master of a 

ship covenanted in a charterparty to go to a 
certain port of America & receive a loading from 
the freighter, alongside the ship, & bring home the 
same ; with an exception of the restraint^ of rulers, 
etc. ; but the freighter covenanted absolutely to 
provide the loading without any such exception ; 
it seems that an embargo in the American port, 
which prevented the freighter from loading the 
ship, did not discharge him from his covenant ; but 
the plea alleging that deft, did provide a cargo, 
& was ready & willing, & offered to send it along- 
side the ship, but that pltf. refused to receive it 
there, & discharged deft, from sending alongside, 
on which issue was taken by the replication, was 
held not to be sustained by evidence of the master’s 
written acknowledgment of deft, having offered 
to load the cargo on board, on his, the master’s, 
being ready to take it, for the purpose of raising 
the question of law on the embargo. — Sjoerds 
V, Luscombe (1812), 16 Bast, 201 ; 104 E. B. 1065. 
Annotations: — Consd. Halli v, Companla Naviera Sota y 

Asnar, [1920] 2 E. B. 287. Redd. Blackburn Bobbin Co. 
r. Allen (1918), 87 L. J. K. B. 1085. Mentd. Jacobs v. 
Cr6dlt Lyonnais (1884), 12 Q. B. D. 589. 

2851. .] — The charterer of a ship, 

who covenants to send a cargo alongside at a 
foreign port, is not excused from sending it along- 
side, though in consequence of the prevalence of 
an infectious disorder at the port all public inter- 
course is prohibited by the law at the port, & 
though he could not have communication without 
danger of contracting & communicating the 
disorder ; therefore where to covenant for not 
sending a cargo alongside at Gibraltar deft, 
pleaded that a pestilent & infectious disorder 
prevailed there, & thereupon all intercourse was 
prohibited by the law of the place, & became 
impracticable, without imminent danger to the 
persons concerned, of contracting &> communicat- 
ing the same, & deft, was prevented from sending 
alongside during all that time, of which pltf. had 
notice, A; thereupon departed with bis ship on her 
return : replication, that deft, might have sent 


the cargo alongside before all intercourse became 
unlawful or impracticable, but refused, Sn there- 
upon pltf. departed with his ^p by the consent of 
deft.’s agent ; — Held : deft, was liable. 

Perhaps it is too much to say that tlie freighter 
was compellable to load his cargo ; but if he was 
unable ^to do the thing, is he not answerable for it 
upon his covenant ? (Lord Ellenborouqh, O.J.). 
—Barker v. Hodgson (1814), 3 M. & S. 267 ; 105 
B. B. 612. 

Annoiatic^ : — ^Distd. Pringle v. Mollett (1840), 6 M. & W. 
80. Consd. Esposito V. Bowden (1857), 7 E. & B. 763 ; 
1^111 V. Compania Naviera Sota y Aznar, [1920] 2 K. B. 287. 
Refd. Evans v. Hutton (1842), 12 L. J. O. P. 17 ; Hall v, 
Wright (1859), K. B. & E. 765 ; Ford v. Ootesworth (1868), 
L. H. 4 Q. B. 127 ; Hudson v. Ede (1868), 8 B. & S. 631 ; 
CJliflford V. Watts (1870), L. 11. 5 C. P. 677 ; The Teutonia 
(1871), L. R. 3 A. & E. 394 ; Jackson v. Union Marine 
Insce. (1873), L. K. 8 C. P. 672 ; Postlethwalte v. Freeland 
(1880), 6 App. Cas. 699 ; Jacobs v, Cr6dlt Lyonnais (1884), 
12 Q. B. D. 689 ; Budgett v. Binnington, [1801] 1 Q. B. 
35: Hick v. Rodocanachi, [1891] 2 Q. B. 626 : Akt. 
Helios V. Eckman (1897), 2 Cora. CJas. 70 ; IdlUar v. Taylor, 
[1916] 1 K. B. 402 ; Blackburn Bobbin Co. v. Allen (1918), 
87 L. J. K. B. 1085 ; Cantiere Navale Triestina v, Russian 
Soviet Naphtha Export Agency, [1925] 2 K. B. 172. 
Mentd. Metropolitan Water Board v. Dick, Kerr, [1917] 
2 K. B. 1. 

2852. .] — Declaration stated that 

pltf. & deft, agreed, by charterparty, that pltf.’s 
ship should proceed to Odessa, & there load from 
deft.’s agent a cargo of specified goods, & there- 
with proceed home, a specified number of running 
days to be allowed for loading & unloading, & ten 
days for demurrage after the laying days ; that the 
ship proceeded 4)0 Odessa ; that^he time for load- 
ing had elapsed ; but deft, made default in load- 
ing. Plea : that, after the vessel proceeded to 
Odessa, & before the alleged breach of contract, 
war was declared by the Queen against the 
Emperor of Bussia,. & war had ever since existed 
between this kingdom & Bussia, of which pltf. 
& deft, had notice before the alleged breach : that 
Odessa was part of the empire of Bussia ; & pltf. 
& deft, were subjects of this kingdom, & not of 
Bussia ; that the ship was a registered British 
ship ; & no licence from the Queen could be 

obtained for loading the ship at Odessa ; that deft, 
could not have procured a cargo or loaded the 
ship as agreed, nor could pltf. have received such 
cargo, without trading or corresponding with the 
enemy. Issue on this plea. 

It was proved that the master was directed, by 
deft., to apply to deft.’s agent M. at Odessa. War 
between England & Bussia was first known at 
Odessa on Apr. 1, 1854, which was before the 
expiration or the running days. M,, before 
Apr. 1, repeatedly told the master that he should 
be una|ble to procure a cargo, owing to a Bussian 
prohibition ; & he also endeavoured to persuade 
the master to quit Odessa without a cargo, upon 
certain terms inconsistent with tlie charterparty. 
The master continued to demand a cargo till after 
Apr. 1, & on a later day, but before the expiration 
of the running & demurrage days, left Odessa in 
ballast : — Held : the plea was proved. — Beid v. 
Hoskins (1866), 6 B. & B. 953 ; 26 L. J. Q. B. 6 ; 
28 L. T. O. 8. 145 ; 3 Jur. N. 8. 238 ; 5 W. ^46 ; 
119 E. B. 1119, Ex. Ch. 

Annotations: — FoUd. Barrick v. Buba (1857), 2 0. B. N. S. 
563. Consd. Esposito v. Bowden (1857), 7 E. & B. 763. 
Distd. Akt. Reid^ v. Aroos, [1927] 1 K. B. 352. Refd. 
Croookewit v. Fletcher (1857), 1 H. & N. 893 ; Erickson v. 
Barkworth (1858), 3 H. & N. 601 ; Hudson v. Hill (1874), 
43 L. J. G. P. 273. Mentd. Bartholomew v. Markwiok 
(1864). 16 C. B. N. S. 711 ; Frost t>. Knight (1872), L. R. 
7 Exoh. Ill ; Roper v. Johnson (187^, L. R. 8 O. P. 167 ; 
Johnstone v. MllUng (1886), 16 Q. B. D. 460 ; Velthardt & 
HaU V. Rylands (lOlD. 86 L. J. Ch. 604. 

2858. ,] — ^AvERY V. Bowden, 

No. 2763, ante, 

2854. .] — Esposito v, Bowden, 

No. 2764, ante. 
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2855. -1 — (1) A declaration of 

war by this country against a foreign power, 
imports a prohibition of commercial intercourse 
with the subjects of that power ; therefore a plea 
to an action upon a charterparty made between a 
subject of this country & a Russian subject for 
loading a cargo at Odessa, a Russian poit, that, 
at the time of mailing the contract, pltf. was a 
subject of Great Britain & the vessel a British 
vessel, & deft, a subject of Russia residing & 
carrying on trade there, & that, before the ex- 
piration of the time for deft, to load the vessel 
according to the charterparty, & before any breach 
thereof, a state of war existed, & had ever since 
continued, between the two countries ; — Held : a 
good answer. 

(2) A mere intimation by the agent of the 
charterer at Odessa to the master, before the time 
for loading had expired, that “ he had ceded the 
charterparty, with all its rights & obligations,” to 
a third person, & that he must address himself 
to such third person for a cargo, did not amoxmt 
to a renunciation of the charterparty, so as to 
entitle the owner to sue as for a breach at that 
time. — Barbick v, Buba (1857), 2 C. B. N. S. 563 ; 
29 L. T. O. S. 199 ; 5 W. R. 665 ; 140 E. R. 536 ; 
svb nom. Babwick v, Buba, 26 L. J. 0. P. 280. 

Annotationa : — As to (2) Refd. Frost v. KDigrht (1872), L. B. 

7 Exch. Ill ; Roper v, Johnson (1873), L. It. 8 C. P. 167 ; 

Johnstone v. JUllllimr (1886), 16 Q. B. D. 460 ; Veithardt 

& HaU V, Rylands (1917), 86 L. J. Ch. 604. 

2850. .] — By a charterparty 

dated Mar. 24, 1926, pltfs. chartered defts.* steam- 
ship to run consecutive voyages with cargoes of 
coal from one of the South Wales ports to one or 
other of specified Italian or Sicilian ports for a 
period of “ twelve months as & from date of 
notice of readiness to load for first voyage.” The 
charter was on the printed form of the Chamber of 
Shipping Welsh Coal Charter, 1896, & contained 
the ordinary clauses as to strikes & lock outs, mth 
the addition of the following written clause : 
” Steamer not to be ordered to any loading port 
at which there is a strike in force. Steamer to be 
free to interpose a substantially similar voyage if 
charterers unable forthwith to order steamer to 
another loading port stipulated in charter, ivee of 
strike.” In May, 1926, deft, sliipowners, through 
their agents, & in accordance with the provisions 
of the charterparty, gave notice to pltf. charterers 
that the ship wo^d bo ready to load about the 
lirst week in June, & they asked for orders as to 
the port of loading. Meanwhile the coal strike 
had begun, resulting in a total prohibition of coal 
expoi4>8 by the British Government, & on June 12 
the charterers replied that they could not order 
the vessel to a port to load, & must leave the 
owners to make their own arrangements. There- 
upon the owners, under the written clause in the 
charterparty, arranged to interpose two ” similar ” 
voyages after which as the strike was still pro- 
ceeding, & as the charterers were still unable to 
order the ship to a loading port, the ownera took 
independent action & chartered the vessel for 
voyages to America So back to Naples, Huelva, 
& Rouen. At the end of Nov., when the strike 
had become restricted in its operation, although 
the Govt, embargo upon the export of coal 
remained in force until Dec. 17, the charterers 
notified the shipowners that the ship must be ready 
to carry out the charter within a reasonable time 
after the settlement of the strike. The ship- 
owners replied that by reason of the prolonged 
strike & the Governmental embargo on coal exports 
the commercial venture had been frustrated. So 
the contract therefore became null So void. In 
these circumstances the charterers claimed 


damages for breach of contract : — Held : the total 
impossibility of any export of coal from the South 
Wales ports for a period of upwards of six months 
was a circumstance not contemplated by the 
parties which had prevented the performance of 
the charter according to its ti-ue intent, &, the 
charterers not having been ready & willing ” to 
perform their obligations under the charterparty 
at the material times, the shipowners were justi- 
fied in treating the contract as at an end. — ^T hb 
Penelope (1928), 44 T. L. R. 597. 

2857. Circumstances beyond freighters 

control.] — ^By a charterparty, the owner of the 
ship agreed that she should proceed direct to 
Ichaboe, & there load a full So complete cargo of 
guano, by the ship’s boats So taclde. So by the 
labour of the crew. So being so loaded, should 
proceed therewith to Cork or Falmouth, etc., So 
deliver the same, on being paid freight, at £4 15s. 
per ton, restraint of princes & rulers, the acts of 
God So the Queen’s enemies, fire. So perils of naviga- 
tion, always excepted. Twenty-one working days 
to be allowed to the charterers, if the ship were not 
sooner discharged, at the port of unloading. The 
charterers to ship bags So other materials requisite 
for loading the ship. So to supply the stores for the 
vessel, at cash prices, for the voyage, & to deduct 
the amount from the balance of freight ; but in 
the event of the vessel being lost, or any other 
unforeseen causes preventing the completion of 
the charterparty, the owner agreed to pay the 
charterers the amount of their disbursements for 
such stores. To a declaration on this charterparty, 
alleging as a breach of it, that deft., the ship- 
owij.er, did not load a full So complete cargo of 
guano on board the ship at Ichaboe, he pleaded a 
plea, which stated, in substance, that he was 
prevented from doing so by an uiiforeseen cause, 
namely, that on the arrival of the ship at Ichaboe, 
So within a reasonable time afterwards, no g^ano 
was to be found there ; So that ho had paid to 
pltfs. the amount of their disbursements for stores 
for the vessel : — Held : this plea was bad in sub- 
stance, for that the fact of no guano being to be 
found was not such an ” unforseen cause prevent- 
ing the completion of the charterparty,” as entitled 
deft, to pay the amount of the disbursements. So 
treat the charterparty as at an end, but he was 
nevertheless bound by this positive contract to 
load a full cargo. — Hills v, Sughbue (1846), 15 
M. So W. 253 ; 153 B. R. 844 ; sub nom. Mills v, 
Seyboubne, 6 L. T. O. S. 414. 

Annotations: — Refd. Oeipel v. Smith (1872), L. R. 7 Q. B. 

404. Mentd. Clifford v. Watts OS70), L. R. 5 C. P. 577 ; 

Howell V. Coiiplaiid (1874), L. R. 9 Q. B. 462. 

2858. .] — POSTLBTIIWAITE V, FBEE- 

LAND, No. 3666, post, 

2859. ,] — Bunge y Bobn Co. v, 

Bbightman (H. A.) So Co., No. 2776, ante, 

2860. Provision within reasonable time — 

Extraordinary circumstances causing delay — Not 
contemplated by parties.] — ^Ad.vms v . Royal Mail 
Steam-Packet Co., No. 2903, post, 

2861. Circumstances within knowledge 

of parties.] — Jones, Ltd. v. Green & Co., No. 2872, 
post, 

2862. Steamer unexpectedly ready.] — ^Littlb 

V, Stevenson So Co., No. 2874, post. 

2863. Reasonable portion of cargo to be 

ready.] — Hogarth v. Cory Brothers So Co., No. 
4030, po.st. 

2864-. Procuring licence or pass for ship.] — 

Those ports of St. Domingo which are imder the 
dominion of Christophe So the negroes engagedjin 
hostility with France, are neutral po^ ; f & no 
licence is necessary to legalise a trade with^them. 
If a vessel be chaired to any/ports of an island. 
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Sect, 5, — The loading: Sidi-sect, 3, B. (a), (h) d: (c), 
C. (a) & (b).] 

part of which is liostile, & part neutral, & the 
freighter covenants to procure a licence, if the ship 
trades to a neutral port of the island, it is no breach 
of the covenant that the freighter has procured a 
licence which would not authorise the like trade 
to an hostile port. The master of a ship detained 
as prize, & libelled in the Prize Ct. at Jamaica, 
gave bills of lading of the cargo to one who became 
bail for the ship & cargo there : — Held : the master 
had no authority to contract that the cargo should 
be sold in London, the proceeds remitted back 
to Jamaica, the owners being ready to give suffi- 
cient security to indemnify the bail in London. — 
Johnson r. Greaves (1810), 2 Taunt. 344 ; 127 
E. R. 1111. 

2865. .] — Declaration on a charter- 

party, whereby it was agreed between pltfs., 
owners of a vessel called the Brevet^ & defts. 
that the vessel should sail to Melbourne & thence 
proceed to the port of Callao, Peru, where the 
captain should report liis arrival to G. &; co. : that 
the vessel being then tight, staunch, strong, & well 
conditioned for the voyage, G. & co. should send 
the captain orders for loading a cargo of guano 
at the Chincha Islands, to which place the vessel 
should at once proceed, calling on her way at 
Pisco to obtain the necessary pass to load, which 
should be given to the captain by the chaitcrers* 
agents free of expense within twenty-four hours 
of his application. Breach : that tiofts. made 
default in providing ilie agreed guano, & only 
provided an insufficient & less quantity. Plea : 
that the port of Callao & the Chincha Islands are 
a part of the Republic of Peru, & that by the laws 
of that Republic every vessel proceeding from 
Callao to the Chincha Islands, for the purpose of 
taking on board a cargo of guano, is obliged to 
procure from the said Govt, a written pass so to 
do, & the said vessel could not law’fully have 
proceeded from Callao to the Cliincha Islands with- 
out such pass ; that the vessel was, after her 
arrival at Callao, surveyed by officers of the said 
Govt., & the said Govt, did, upon the report of 
the said surveyors refuse to give such pass, or to 
allow the vessel to proceed to the ( -hincha Islands ; 
& thereupon certain reparations were done to the 
vessel by pltfs. at CaUao, & the said Govt, did 
afterwards give a written pass for the vessel to 
proceed to the said Island, lo take in a cargo of 
guano, but upon the condition expressed in the 

ass that more guano should not be placed on 

oard than would make the vessel draw eighteen 
& a half feet of water, that the vessel did by virtue 
of such pass proceed to the Chincha Islands & 
defts. caused to be loaded on board her sufficient 
guano to make her draw eighteen & a half feet of 
water- & they could not without violating the laws 
of the said Republic have loaded a greater quantity, 
& if they had done so the vessel & cargo would have 
been liable to seizure by the said Govt. On 
demurrer : — Held : the plea was bad, since the 
obligation was on defts. to procure the pioper pass, 
& it was not alleged that they were prevented from 
so doing by reason of the vessel not being well 
conditioned. — Kirk v. Gibbs (1857), 1 H. & N. 810 ; 
26 L. J. Ex. 209 ; 4 L. T. 682 ; 156 E. R. 1427. 
AnmMion : — ^Re!d. RalU v, CompafUa Navlera Sota y 

Aznar, [1920] 1 K. B. 614. 

2866. Ship must become an arrived ship — 

What amounts to arrival.] — ^Vergottis v. Cory 
(William) & Son, Ltd., No. 3899, 

2867. Duty of shipper to help arrival.] 

”” PART VII. SECT. 6, 

a. ShinmerU of coals — Delay at colliery ,] — Kroo & Co. v, 
1189; 40 So. L.iR. 874.— SCOT. 


— ^Vergottis V, Cory (William) & Son, Ltd., 
No. 3899, poet 

(b) Amount of Cargo, 

See Sect. 2, sub-sect, 6, E., & Sub-scct. 8, C., 
ante, 

(c) Option to Select Cargo, 

See Sect. 2, sub-sect. 8, B., 

C, Conveyance to and Readiness ni Place of 
’ Loading, 

(a) In General, 

2868. Duty of charterer.] — Atkinson v. Buckle 
(1615), 3 Bulst. 152 ; 1 Roll. Rep. 312 ; Jenk. 
324 ; 81 E. R. 130. 

2869. .] — Bunge y Born Co. v, Brightman 

(H. A.) & Co., No. 2776, ante, 

2870. Shipment of coals — Colliery not at work 
when charterparty signed — Loading within reason- 
able time.] — ^By a charterparty the master of a 
vessel engaged to proceed with his vessel to a 
particular colliery & there take on board for the 
freighters a cargo of coal. Before the charter- 
party was signed both parties knew that the 
colliery was not at work, an accident having 
happened to the steam engine, & both were told 
it would be repaired in a short time, & that the 
vessel would be loaded in her turn within a few 
days after the colliery got to work again, according 
to the practice of the port, which was, that ships 
were loaded in their regular turns as they were 
entered on the colliery books. The freighter had 
no control over the colliery. The ship was loaded 
in her turn, but not untU several days later than 
the colliery agents had led the parties to expect : — 
Held : if the steam engine was repaired & the 
colliery got to work in a reasonable time after the 
execution of the charterparty, & if the vessel was 
loaded within a reasonable time after the collier>' 
got to work, the freighters were not liable to com- 
pensate the master of the vessel for the delay in the 
loading. — ^Harris & Taylor v, Dreesman (1854), 
as reported in 23 L. J. Ex. 210 ; 18 J. P. 458. 
Annotations : — Distd. Adams v, Royal Mall Steam Packet 

Co. (1858), 5 C. B. N. S. 492. Polld. Jones v. Green. [1904] 

2 K. B. 275. Refd. Ford v. Cotesworth (1868), L. K. 4 

Q. B. 127 ; Postlethwaito v, Freeland (1880), 5 App. Cas. 

599 ; Hick v. IlodocanacUl, [1891] 2 Q. B. 626 ; Ardan 

S.S. Co. V, Weir, [1905] A. C. 501 ; The Sheila (1907), 

11909] 1*. 31, n. Mentd. Krell v, Henry, [1903] 2 K. B. 

740. 

2871. Shipment subject to colliery guarantee 

— Colliery on strike.] — It was agreed by a charter- 
party that the ship should sail to Cardiff, & pro- 
ceed to such loading berth as the freighters might 
name, & should there load ** a cargo of steam coal 
as ordered by the charterers,” which they boxmd 
themselves to ship, except in the event of {inter 
alia) strike of shippers* pitmen ; the vessel to be 
loaded as customary, “ but subject in all respects 

to the coUiery guarantee, in colliery 

working days as may be arranged, any claim for 
demurrage in loading to be settled with colliery 
direct.** The charterers, for the purpose of 
fulfilling their obligation under the charteri^rty, 
contracted with a colliery for a cargo of steam coal, 
subject to the usual exception as to strikes. Sub- 
sequently a strike of pitmen took place, which 
extended to 85 per cent, of the ^uth Wales 
collieries, including the before-mentioned colliery. 
The charterers, in performance of their obligation 
under the charterparty, tendered to the ship- 
owners the guarantee of that colliery, by which 
the coUiery proprietors undertook to load the ship 
in twenty days after she should be ready to receive 

SUB-SECT. 8.— C. (a). ! 

Burns & Lindemann, The Avis (1903), 5 F. (Ot. of Seas.) 
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carj^o, subject to the usual exceptions as to strikes. 
Tlie shipowners objected to the colliery guarantee, 
as not being in accordance with the charter on 
the ground that the colliery was then on strike. 
The strike still continuing for three months after 
the arrival of the ship at Cardiff, her loading was 
in consequence delayed for that period. Steam 
coal might have been obtained from other collieries 
in the district which remained working during the 
strike, although at a very high price. 

In an action by the shipowners against the 
charterers for damages for the detention of the 
ship : — Held : the shipowners were not entitled 
to object to the colliery guarantee as not being in 
accordance with the charterparty, & the action 
was not maintainable. — D obell & Co. v. Green 
& Co., [1900] 1 Q. B. .526 ; 69 L. J. Q. B. 454 ; 
82 L. T. 314 ; 16 T. L. R. 204 ; 9 Asp. M. L. C. 
53 ; 5 Com. Cas. 161, C. A. 

Annotation: — Refd. Barque Qiiilpii6 v. Brown, [19041 2 

K. B. 204. 

2872 . No berth for ship until coaling order 

lodged — Loading berth allotted in proper rotation 
at colliery.] — On Feb. 14, 1900, a charterparty was 
entered into between pltfs., shipowners, & defts., 
charterers, which provided that the ship “ shall 
with all possible dispatcli proceed to such loading 
berth as freighters may name at Newcastle, New 
South Wales, & . . . shall there load in the usual 
& customary manner a full & complete cargo of 

coals as ordered by chai*terers,” the name 
of the coal being left blank. The coal was to be 
carried to South America, & defts. sold the cargo 
as “ Wallsend ” to pui'chasers there. No time for 
loading was fixed. 

On May 25, 1900, defts. notified pltfs. that the 
coal was to be “ Wallsend,” a coal coming from the 
Wallsend Colliery at Newcastle, which was in 
^cater demand than the coal from other collieries 
in the neighbourhood. The output from the 
collieries was limited. 

By the custom of the port, which was known 
to both parties at the time of the contract, a ship 
could not obtain a loading berth until a coaling 
order from the particular colliery was lodged 
with the port authority. 

The ship arrived at Newcastle on Sept. 1, 1900. 
She did not obtain a loading berth till Dec. 15, 
1900, the coaling order having been lodged on the 
previous day: — Held: (1) the chaiterers had 
fulfilled their obligation when the ship obtained a 
loading berth in accordance with her proper turn 
at the colliery, &: they were not liable for the delay ; 
(2) defts. had not acted unreasonably in not 
substituting another coal for Wallsend, their pur- 
chasers having declined to accept other coal. 

(3) When the source from which a cargo is to 
come is expressly defined, no time being fixed 
for loading, there is no absolute rule that the 
chaiterer is bound to have the cargo ready when- 
ever it may be reasonably expected that there will 
be a berth for the ship if the cargo js ready. — 
Jones, Ltd. v. Green & Co., [1904] 2 K. B. 275; 
73 L. J. K. B. 601 ; 90 L. T. 768 ; 9 Asp. M. L. C. 
600 ; 9 Com. Cas. 20, C. A. 

Annotations : — As to (1) Refd. Eiiiar Buggo A. b. v. Bo water 

(1925), ,S1 Com. Cas. 1. As to (3) Reid. Invorklp S.S. Co. 

Bunge, [1917] 2 K. B. 193. Generally, Refd. Ardan S.S. 

Co. rTWelr (1905), 93 L. T. 559. 

2873 . Ship to receive prompt dispatch” — 
Want of facilities to bring cargo to port.] — A 

charterparty provided that the ship should pro- 
ceed to a port, & there load from the factors of 
the charterers a cargo of ” coal, taking her turn 
with other steamers,” & receive ” prompt dispatch 
in loading.” The charterers employed the persons 
at the port of loading who were employed to 
load other ships, & the ship was loaded in her 


turn, but, by reason of an insufficient supply of 
coal, the ship was delayed : — Held : the charterers 
were responsible for the delay. — E lliott r. IjOud 
(1883), L. T. P. C. 23 ; 48 L. T. 542 ; 5 Asp. 
M. L. C. 63, P. C. 

2874. Ship unexpectedly berthed.] —A charterer 
is not bound to have a cargo ready at all times & 
under all circumstances in order to take advantage 
of the possibility of the ship getting an early 
loading berth out of her regular turn. 

A charterparty provided that a ship belonging to 
applt. should proceed to B. & receive a cargo of coal 
to be supplied by resps. “ lay days to count from 
the time the master has got ship reported berthed 
& ready to receive cargo.” The ship reached B. 
on Oct. 19, & the charterers were informed of the 
fact. In consequence of the crowded state of the 
dock she was not allowed to enter in her ordin^y 
tm*n till Oct. 26. She was loaded within the time 
allowed by the charterparty, sailed on Oct. 28. 
A berth in the dock became vacant accidentally 
on Oct. 21, & if the cargo had been ready the ship 
could have been berthed on that day out of her 
turn : — Held : tlie charterers were not liable for 
demurrage for the detention of the ship from 
Oct. 21 to Oct. 26. — Little v. Stevenson & Co., 
[1896] A. C. 108 ; 65 J.. J. P. 69 ; 74 L. T. 529 ; 
8 Asp. M. L. 0. 162, H. J.. 

Annotaiians : — Consd. Jones v. Green, [1904] 2 K. B. 275. 

R^d. Ardan S.S. C^o. u. Weir, [1905] A. C. 301 ; Vergottis 

r. Cory, [1926] 2 K. B. 341. 

2875. Source of cargo expressly defined — Readi- 
ness of cargo in expectation of ship berthing — No 
time for loading fixed.] -Jones, TjTd. Green & 
Co., No. 2872, anic, 

(b) Comiruciion of Exception Clauses. 

2876. Whether exceptions inoperative until goods 
alongside.] — Kay v. Field, No. 2734, ante. 

2877. — .] — By a charterparty it was agreed 
that a ship should proceed to (^ardiff East Bute 
Dock & there load from the agents of the freighters 
a cargo of iron ; the cargo was to be supplied as fast 
as steamer could receive at all hatchways ; ” time 
to commence from the vessel being ready to load, 
... & ten days on demjirrage over & above the 
said lay days at £40 per day except in case of hands 
striking work, or frosts or floods, or any other 
imavoidablo accidents preventing the loading, 
... in which case the owners to have the option of 
employing the steamer in some short, voyage trade 
until receipt of written notice fi*om charterers 
that they are ready to resume employment without 
delay to the shii^.” The ship arrived in dock &> 
commenced loading ; but subsequently canals 
through which part of the cargo had to pass became 
blocked with ice, & in consequence a stoppage 
occurred of five days in the loading. The frost 
would not have prevented the loading had the 
cargo been ready at the dock, but the cargo could 
not have been brought to the dock otherwise 
than by the canals without unreasonable expense : 
— Held : there was no frost ” preventing the 
loading ” within the exception, & the charterers 
were liable for demurrage. 

It is important to observe, with respect to any 
argument founded on the particular accidents 
enumerated, frosts, floods or hands striking work, 
to which large general words are superadded, that 
those are in a printed form, & are meant therefore 
to suit each particular case as far as they can, 
but they are not introduced in contemplation of 
any particular case, this or any other (IjORD 
Selborne, 0.). 

When the charterer has tendered the cargo, & 
when the operation has proceeded to the point at 
which the shipowner is to take charge of it, 
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everything after that is the shipowner’s business, 
& everything before the commencement of the 
operation of loading, those things which are so 
essential to the operation of loadiog that they are 
conditions sine quibus non of that operation, 
everything before that is the charterer’s part only. 
It would appear to me to be unreasonable to 
suppose, unless the words make it perfectly clear, 
that the shipowner has contracted that his ship 
may be detained for an unlimited time on account 
of impediments, whatever their nature may be, 
to those things with which he has nothing what- 
ever to do, which precede altogether the whole 
operation of loading, which are no part whatever 
of it, but which belong to that which is exclusively 
the charterer’s business. He has to contract for 
the cargo, he has to buy the cargo, he has to convey 
the cargo to the place of loadipg & have it ready 
there to be put onboard; & it is only when he 
has done those things that the duty & the obliga- 
tion of the shipowner in respect of the loading 
arises (Lord Sexborne, C.). — Grant & Co. v. 
COVERDADE, ToDD & Co. (1884), 9 App. Cas. 470 ; 
63 L. J. Q. B. 462 ; 61 L. T. 472 ; 82 W. R. 881 ; 
6 Asp. M. L. C. 353, H. L. ; affg. S. C. sub nom. 
CovERDAiE V. Grant (1883), 11 Q. B. D. 643, O. A. 
AnnoUUions : — Apld. Stephens v. Harris (1887), 57 L. J. Q. B. 

203. Diftd. Allcrton Bailing Ship Co. v. Falk (1888), 6 

Asp. M. L. C. 287. Consid. The Alne Hohne, [1893] P. 

173. Distd. Jones v. Oreon, [1904 J 2 K. *1. 275. Consd. 

Langrham S.S. Co. v. Gallstf^hcr (1911), 12 Asp. M. L. C. 

109^ B^d. Smith & Service v. Rosario Nitrate Co., [1894] 

1 Q. B. 174 ; Furness r. Forwood (1897), 77 L. T. 95 : 

Bunge y Born Co. v, Brlghtman, [1925] A. C. 799 ; Ver- 

gottis V. Cory, [1926] 2 K. B. 344. 

2878. .] — By the terms of a charterparty 

it was provided that : ** If the cargo cannot be 
loaded by reason of riots, civil commotions, or 
of a strike or lock out of any class of workmen 
essential to the loading of the cargo or by reason of 
obstructions or stoppages beyond the control of 
the charterers on the railways, or in the docks or 
other loading places . . . the time for loading 
• . • shall not count during the continuance of 
such causes. ... In case of any delay by reason 
of the before-mentioned causes no claim for 
damages or dcmuri'age shall be made by tlie 
charterers, receivers of the cargo, or owners of the 
steamer ; — Held : (1) the charterers were not 

thereby excused for delay in loading caused by 
obstructions on the railways leading to the port 
or loading place, but not occurring actually at the 
port or loading-place ; (2) the cha^rers were not 
protected by the exceptions clause quoted above, 
from liability for delay in loading caused by con- 
gestion in the port due to a strike which had come 
to an end before the lay days began to run. — 
Bassa (Owners) v. Royal Commission on Wheat 
Supplies (1924), 132 L. T. 634 ; 16 Asp. M. L. C. 461. 

2879. .] — ^Bunge y Born Co. v. Bright- 

MAN (H. a.) & Co., No. 2776, ante. 

2880. Circumstances of port well known 

In trade — Unknown to shipowner.] — ^A charter- 
party provided that the ship should proceed to 
Sulina, or outside, in sufficient depth of water 
to load the ship, there load from the agents of 
the merchants a complete cargo of grain. The 
ca^o to be brought & taken from alongside the 
ship at the ports of loading A; discharge at 
charterer’s expense A risk. Thirty running days 
to bo allowed, if the ship be not sooner dispatched, 
for loading A unloading, A ten days on demurrage 
over A above the laying days, at £6 a day ; 
detention by ice A quarantine not to be reckoned 
as laying ^ys. There are no storehouses at the 
port of Sulina itself ; but the grain shipped at Sulina 


is kept at places higher up the Danube, A is 
brou^t by steam lighters down the river A 
unloaded direct into ships waiting their lading at 
Sulina. The ship being ready to load, notice was 
given to the chamrer ; but after six days, before 
any cargo had been supplied, the river immediately 
above Sulina became frozen up, A so remained 
for two months, the port of Sulina itself remaining 
open. The ship having been thus delayed waiting 
for cargo : — Held : this was a “ detention by ice,” 
within the meaning of the charterparty ; though 
the circumstances of the port were unknown to the 
shipowner, yet, being well known in the grain trade, 
they must oe taken to have been the basis of the 
contract ; A whenever there was no access to the 
ship by reason of ice from any one of the storing 
places from which merchandise was conveyed 
direct to the ship, the exception in the charter- 
party would apply. — Hudson v. Ede (1868), L, R. 
3 Q. B. 412 ; 8 B. AS. 631 ; 37 L. J. Q. B. 166 ; 18 
L.T.764; 16W.R.940; 3 Mar. L. 0. 114, Ex. Ch. 
Annotations: — Distd. Stephens v. Harris (1887), 57 L. J. 
Q. B. 203. FoUd. AUerton Bailing Ship Co. v. Falk 
(1888), 6 Asp. M. L. C. 287. Apid. Smith Sc Servloo v. 
Rosario Nitrate (^o., [1894] 1 Q. B. 174 ; l^chalinos v. 
Dreyfus (1924), 131 L. T. 177. CoDSd. Bunge y Born 
Co. t;. Brlghtman, [1925] A. C. 799. Refd. Postlethwaito 
V. Finland (1880), 5 App. Cas. 599 ; Kay v. Field (1882), 
10 Q. B. D. 241 ; Grant v. Coverdale, Todd (1884), 9 
App. Cas. 470 ; The Alne Holme, [1893] P. 173 ; The 
Austin Friars (1894), 71 L. T. 27 ; Furness v. Forwood 
(1897), 77 L. T. 95 ; Temple, Thomson & Clarke v. Run- 
nails (1902), 18 T. L. R. 822 ; Einar Buggo A. B. v. Bowater 
(1925), 31 Com. Cas. 1 ; S.S. Mathoos r. Dreyfus, [1925] 
A. C. 654. 

2881. .] — ^Allerton Sailing Ship Co., 

Ltd. V. Falk, No. 2768, a7ite. 

2882. Customary mode of loading.] — 

Smith A Servictb v. Rosario Nitrate Co., No. 
2659, ante, 

2883. .] — ^Bruce V. Nicolopuix), No. 2556, 

ante. 

2884. .] — Deft, agreed by charterparty to 

load pltf.’s ship with coal in regular A customary 
turn, ” except in cases of riots, strikes, or any other 
accidents beyond his control ” which might prevent 
or delay her loading. To an action for breach of 
the above covenant in the charterparty, deft. 

leaded that he was prevented loading the vessel 
y a snowstorm, which rendered it impossible to 
bring the cargo to the agreed place of shipment : — 
Held : a snowstorm was not an ” accident ” within 
the exception. 

The only question then is, does this snowstorm 
come within a reasonable interpretation of the 
exception ? What is a reasonable time must be 
taken in connection with the possibility A the 
difficulty of loading, but it has no reference to 
getting the coals down (Willes, J.). — Fenwick 
V. SCHMALZ (1868), L. R. 3 C. P. 313 ; 37 L. J. 0. P. 
78 ; 18 L. T. 27 ; 16 W. R. 481 ; 3 Mar. L. C. 64. 
Annotations: — Consd. S.S. Knutsford v. TlUmanns (1908), 
99 L. T. 399. Refd. P'umesa u. Forwood (1897), 77 L. T. 
95 : Mudle v. Strlck (1909), 100 L. T. 701 ; S.S. Magnhild 
V, McIntyre, [1920] 3 K. B. 321. llentd. Matsoukis v. 
Priestman, [1915] 1 K. B. 081. 

2885. .] — Re Richardsons A Samuel (M.) 

A Co., No. 1680, ante. 

2886. .] — ^A charterparty provided that a 

ship should proceed to P. A there load a cargo of 
ore. It was known to the shipowners A charterers 
that the ore was to be brought down from the mines 
to the place of shipment by rail. When the ship 
arrived at P. it was impossible to bring a caigo to 
the place of shipment as portions of the rauway 
had been rendered impassable by storms, floods 
A consequent subsidence. The charterparty ex- 
cepted ” stoppages of trains, mines A workmen, 
accidents to railways A to mines or piers from 
which the ore is to be shipped *’ ; — Held : the 
exceptions applied not only to causes preventing 
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the shipment, but also to causes preventing the 
ore from being brought to the place of shipment. — 
Furness v. Fokwood Brothers & Co. (1897), 
77 L. T. 96 ; 13 T. L. 11. 500 ; 41 Sol. Jo. 662 ; 
8 Asp. M. L. 0. 298 ; 2 Com. Cas. 223. 

Annotation : — Befd. Bungo y Born Co. v. Brlghtman, [1925] 
A. O. 799. 

2887. Through bill of lading.]— Wiener & 

Co. V. Wilsons & Purness-Lbytand Line, Ltd., 
No. 2218, ante. 

(c) Particular Causes of Detention, 

Excepted perils.] — See, generally, Sect. 4, ante. 

2888. Frost.] — Kbaron t;. Pearson, No. 2839, 
ante, 

2889. .] — ^Hudson v. Ede, No. 2880, ante. 

2890. .] — Kay v. Field, No. 2734, ante. 

2891. . 1 — Grant & Co. v. Coverdat.e, 

Todd Co., No. 2735, ante. 

2892. .] — The Rookwood (1894), 10 

T. L. R. 314, C. A. 

Annotation Re!d. Bunge y Born Co. v. Brlghtman, [1925] 
A. C. 799. 

2893. .] — S.S. Matheos v. Dreyfus 

(Louis) & Co., No. 2736, ante. 

2894. Snowstorm.] — Fenwick v. ScHMAiiZ, No. 
2884, ante. 

2895. Exceptional tides.] — Allerton Sailing 
Ship Co., I/td. v. Falk, No. 2768, ante. 

2896. Civil war.]— Smith & Service v. Rosario 
Nitrate Co., No. 2559, ante. 

2897. Floods.] — Furness v. Forwood Brothers 
& Co., No. 2886, ante. 

2898. Outbreak of war.]— Reid v. Hoskins, No. 
2852, ante. 

2899. .] — Esposito v. Bowden, No. 2764, 

ante. 

2900. .] — CiAPHAM S.S. Co., Ltd. v. 

Handels-en Transport-Maatschappij Vulcaan 
OP Rotterdam, No. 2117, ante. 

2901. Embargo.] — Sjoerds v. Luscombe, No. 
2850, ante. 

2902. Lock out.]— Re Richardsons & Samuel 
(M.) & Co., No. 1680, ante. 

2903. Strike.] — By a charterparty, the vessel 
was to proceed with all convenient speed to 
Cardiff, & there load from the factors of the 
freighters a full cargo of coals, in the customary 
manner, no time being mentioned: — Held: this 
meant a loading according to the usage of the port, 
& within a reasonable time, without reference to 
unforeseen casualties ; &, consequently, the load- 
ing having been delayed for an um’easonable time, 
the freighters were not excused by reason of the 
delay having arisen from difficulties connected 
with the railway & the collieries, which were 
beyond their control. — Adams v. Royal Mail 
Steam-Packet Co. (1858), 6 C. B. N. S. 492 ; 28 
L. J. C. P. 33 ; 32 L. T. O. S. 92 ; 7 W. R. 9 ; 141 
E. R. 200. 

Annotations .’—'Eas.M. Hick v. Rodocanachl, [1891] 2 Q* B. 
626. Befd. Ford v. Cotosworth (1868), L, 11. 4 Q. B. 127 ; 
Wright V. Now Zealand Shipping Co. (1879), 4 Ex, D. 
165, n. ; Postlethwalte v. Freeland (1880), 5 App. Cas. 
699 ; Ardan S.S. Co. v. Weir, [1905] A. C. 601. 

2904. — 

2743, ante. 


-.] — Stephens v. Harris & Co., No, 


2905 . .] — DoBBiiL & Co. V . Green & Co., 

No. 2871, anie. 

2906 . .1— Bassa (Owners) v. Royal Com- 

mission ON WHEAT SUPPI^IES, No. 2878, ante. 

2907 . .] — ^Bunge y Born Co. v. Brigiit- 

MAN (H. A.) & Co., No. 2776, ante. 

2908 . .] — ^Applts., defts. in the action, sold 

to reaps, a quantity of South African coal. The 
coal was to be supplied from M. Colliery & to be 
delivered f.o.b. Delagoa Bay. Resps. chartered 
a steamer to go to Delagoa Bay to load the coal, 
& in the events which happened they became 
liable to pay demurrage to the owners of the 
steamer. They then brought an action in which 
they claimed to recover from applts. as damages 
the amount which they had been compelled to pay 
to the shipowners for demurrage. 

The contract of sale provided that the coal was 
to be supplied at Delagoa Bay in accordance with 
the custom of the port, & also {inter alia) that the 
sellers were not 1x) be liable to the buyers for 
damages resulting from delay due to strikes . . . 
railway derangements ... or any other causes 
beyond the seller’s control. 

When the steamer arrived at Delagoa Bay the 
port was already congested with shipping, & 
owing to a strike & to shortage of trucks on the 
railway & other causes she was not able to load for 
several weeks : — Held : if applts.’ obligation was 
to have cargo ready to load when the steamer 
came on turn in the order of arrival they were 
excused, in the particular circumstanc^, by the 
operation of the exceptions clause ; & if the pro- 
vision in the contract that the coal was to be 
supplied according to the custom of the port 
implied that the turn of arrival was to be com- 
bined with the turn of ships at the colliery, the 
steamer had been loaded within the time allowed 
by the contract. — Einar Bugge A. S. r. Bowater 
(W. H.), liTD. (1925), 31 Com. Cas. 1, C. A. 

2909 . Prohibition of export.]— B light v. Page 
(1801). 3 Bos. & P. 295, n. : 127 E. R. 163, N. P. 

Annotations Consd. Beale v. Thompson 0805), 3 Bos. & P. 

405. Apld. Barret v. Dntton (1816), 4 Camp. 333. Befd. 

Touteng v. Hnbbanl (1802), 3 Bos. & P. 291 ; Sjoerds u. 

Luscombe (1812), 16 East, 201; The Teutonia (18/1), 

L. 11. 3 A. & E. 394 ; Jackson v. Union Marine Insce. 

(1874), L. R. 10 C. P. 125 ; Barrie v, Peruvian <^orpn. 

a896), 13 T. L. R. 101 ; Ralll v. Compafila ^ 

Aznar, [1920] 2 K. B. 287 ; Cantiore Navale Triestina r. 

jiusslan Soviet Naphtha Export Agency, [1925] 2 K. B. 

172. 

2910. .] — Bruce v. Nicolopulo, No. 2550, 

2911 . Failure to procure pass.] — Kirk v. Gibbs, 
No. 2865, ante. 

2912 . Infection at port of loading.]— Barker v. 
Hodgson, No. 2851, ante. 

2913 . Failure to obtain colliery loading order.] — 

Ardan S.S. Co. v. Weir (Andrew) & Co., No. 
2848, ante. ^ 

2914 . Shortage of trucks.] — Einar Bugge 
A. 8. V. Bowater (W. H.), Ltd., No. 2908, ante. 

D. Failure to Provide Cargo. 

(a) In General. 

2915 . Condition precedent to action for breach — 
Readiness of ship to receive cargo— Necessity for 


PART vn. SECT. 5, SUB-SECT. 8.— 

0 . ( 0 ). 

b. Ward of diliaence ,] — ^A charter- 
party was entered into by which a 
steamer was to take on board a cargo 
of coal, at the port of Sydney, Cape 
Breton. In the charterparty was this 
stipulation : ** Taking her turn with 
other steamers, & taking precedence of 
sailing vesselB, & receiving prompt 
despatch, in loading & unloading.’* 


Sydney is a coaling port, & the coal is 
brought straight from the pit to the 
ves^ loading. There were a number 
of vessels waiting to load, 8c the steamer 
did not get her cargo until seventeen 
davs after the captain protested the 
freighters :• -Held : want of diligence 
on the part of tho lessees, defts., was 
established, the delay which occurred in 
loading the vessel being caused by the 
defloienoy of coals at the port, & not by 
the necessity of taking t\im according 


to the custom of the port. — L ord Vi 
Eluott (1883), 27 L. 0. J. 30 ; 6 L. N. 
146.— CAN. 

PART VII. SECT. 5, SUB-SECT. 3.— 

D. (a). 

0 . Defences to action for Itreach — 
Satisfaction of defendant’s agents con- 
dition precedent — To performance of 
promise to load .] — Bibbs v. Colonial 
Sugar Repining Co. (1872), 10 
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Sect, fi . — The loading; Svb-sect. 3, D, (o) (6) i.] 

ftvonneiit .] — AssiimpsH on tho following charter- 
party ; “ It is mutually agreed between E. O., 
agent for the owners of The Lydia, new ship, now 
on the stocks, of the measurement of 1,100 tons 
OP thereabouts, now at Quebec, to be launched & 
re^y to receive cargo in all May, guaranteed to 
sail in all June, & F. & co., merchants, that the 
ship shall proceed to, etc., & there load a cargo of 
timber, etc. : — Held : the readiness to receive a 
cargo in all May was a condition precedent to 
pltf.’s right to recover for not loading a full 
cargo ; & a plea stating that the ship was not 
ready to receive a cargo in all May was good on 
general demurrer. — Ouver v. Fielden (1849), 4 
Exch. 135 ; 18 L. J. Ex. 353 ; 13 L. T. O. S. 214 : 
154 E. R. 1155. 

.^Befd. Croockewit v, Fletcher (1857), 1 
S’ Bumess (1863), 2 New Rep. 184 : 

CorkUng ». Massey (1873), L. R. 8 C. P. 395. 

2916. Defences to action lor breach — Non-per- 
formance of condition precedent — Failure of ship- 
owner to deliver outward cargo.] — Storeii r. 
Gordon, No. 4717, post. 

2917. Covenant by shipowner to take 

in particular cargo.] — By charterparty between the 
shipowner & freighters, the shipowner covenanted 
to take on board 0 pipes of brandy at Havre, & 
therewith proceed to Terciera, & there take on 
board a complete cargo of fruit or other goods, as 
the freighters might think fit, & proceed to I^ondon 
or Bristol, as might be ordered by t le freighter, 
& there make a right <te true deliveiy of the fruit, 
etc. ; & the freighters covenanted to pay certain 
freight for the fruit & the brandy, the freight of 
brandy, etc., to be taken out in fruit at Terciera, 
& guaranteed the ship a full cargo home Held : 
the covenant to take the brandy to Terciera W’as 
not a rondition precedent, but a distinct & 
independent covenant ; & the owner, in an action 
of covenant on the charterparty against the 
freighters for not putting a full cargo of fruit on 
board at Terciera, having aveiTCd general per- 
formance, the declaration was held good on de- 
murrer. — F othergill V, Walton (1818), 8 Taunt. 
576 ; 2 Moore, C. P. 630 ; 129 E. R. 508. 
Annotaiion:~Viel&. Carpenter r, Ciesswell (1827), 4 Blnsr. 409. 

2918. Ship in leaky condition.] — Breed w 

Yates (1839), 8 L. T. 802. 

2919. Ship going aground after part of 

loading completed — Unloading necessary.] — A ship 
was chartered on Sept. 12, 1861, for the convey- 
ance of a cargo of wheat from Harwich to St. Malo ; 
ten days to be allowed for loading. Tlie usual 
course was to load a portion of the cargo at a quay 
in the river Orwell, & to proceed low^er down the 
river to take in the residue. The vessel having 
anived on Sept. 14, & taken in 900 quarters, which 
was about ttiree-fourths of the whole cargo, was 
proceeding down the river in charge of a pilot, 
when she got aground. The master, finding it 
necessary to take out the cargo in order to examine 
& repair the ship, gave notice to the charterers* 
agent, who accordingly, at the request of the 
master, & at the expense of the charterers, un- 
loaded the 900 quarters, & dispatched the whole 
quantity to its destination by other vessels. On 
Oct. 4, the master gave notice that he was ready 
te receive the cargo & demanded it. The agent 
had Bone to ship : — Held : the owner could not, 
under the circumstances, maintain an action 


against the charterers for not supplying a cargo. — 
Strugnbll V. Friedrichsbn (1862), 12 0. B. N. S. 
452 ; 9 Jut. N. S. 77 ; 142 E. R. 1219. 

AnnoUdion Reid. Blagco r. Flotohor (1863), 14 C. B. N. 8. 
147. 

2920. Owners unable to perform contract — 

Sale of ship.] — By a berth contract made between 
shipowners & charterers the former agreed thaf. 
their ship, The Rosalia, shoidd proceed as ordered 
to Odessa & there load a complete cargo to be 
deliver^ at another port. Before The Rosalia 
proceeded to Odessa the shipowners sold her to a 
CO. with the benefit of the berth contract, & the 
purchasers declared that they accepted the execu- 
tion of that contract. Notice of the sale was 
given to the charterers. The Rosalia was ten- 
dered at Odessa to the charterers, but they refused 
to load her, contending that by the sale of the ship 
the shipowners had put it out of their power to 
perform the contract. The original owners claimed 
damages for breach of contract to load, & the 
dispute was referred to arbitration under a clause 
in the contract. The arbitrator found as facts 
that The Rosalia was duly tendered under the 
berth contract, & that both the original owners & 
the purchasers were always ready & willing to do 
all things necessary on their part towards the ful- 
filment of the contract, & that the vessel was not 
loaded solely by reason of the charterers’ refusal 
to load her : — Held : upon these findings of fact, 
which meant that the original owners were always 
ready & willing to perform the contract personally 
not merely through the purchasers, tlie original 
owners had not put it out of their power to perform 
the contract & tlie charterers were liable in 
damages for refusing to load the vessel.—- Sorren- 
TiNo Fratelli V, Buerger, [1915] 3 K. B. 367 ; 
84 L. .T. K. B. 19il7 ; 113 L. T. 840 ; 13 Asp. 
M. L. 0. 164 ; 21 Com. Cas. 33, C. A. 

Annointian : — Apld. Omnium D’Enterprlses v. Sutherland, 
119191 1 K. B. 618. 

2921. Provision in contract for payment of 

demurrage.] — Akt. Reidar v . Arcos, Ltd., No. 
1922, ante. 

2922. Freight payable at final destination — 

Ship lost on homeward voyage.] — In an action on 
a charterparty, by which defts. covenanted to 
unload & re(;eivo the cargo at Charlestown, & then 
& there put on board 100 tons of goods, etc., pltfs. 
assigned as a breach that no goods were put on 
board. Defts. after oyer of the charterpai'ty, in 
wliich there was a x^roviso, that the freight of the 
liomeward cargo should be paid on delivery at 
London, pleaded that the vessel never arrived in 
London on the homeward voyage, but was lost. 
On demurrer the plea was held bad.-— Stephenson 
V. Price (1784), 3 Doug. K. B. 353 ; 99 E. R. 692. 

2923. Loss of ship.] — By a contract made 

in Oct. 1899, defts. sold to pltfs. a cargo of cotton 
seed, te be shipped per steamship Oriando at an 
^^gyptian port during the month of Jan. 1900, 
& to be delivered to pltfs. in the United Kingdom. 
The contract provided that, in case of prohiJ)ition 
of export, blockade, or hostilities preventing 
shipment, the contract or any unfulfilled paii 
thereof should be cancelled. In Dec. 1899, the 
Orlando was stranded through perils of the sea 
without default on defts.* part, was so much 
da^ged as to render it impossible for her to 
arrive at the port of loading in time to load during 
Jan. In an action by pltfs. against defts. for 


J* VnaeaworihinfBS of ship .] — 

• In an ^tion for breach of contract 
to not snipping certain goods, (lefts. 


pleaded the nnseaworthiness of the 
vessel. It was found that the ship was 
imscaworthy at the time of sailing, & 
that defts. had placed part of the goods 
on board : — Held : it was a condition 


precedent that a ve^l shall be^ln a 

DVCtrW tA# wuv> BVVW. 

for the pnrpose of the particular 
voyage ; or In suoh a state that she 
may be made fit for the voyage with the 
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to ship a cargo under the contract : — 
Held : the contract must be construed as subject 
to an implied condition that, if at the time for its 
performance the Orlando should, without default 
on defts. part, have ceased to exist as a ship fit 
for the purpose of shipping the cargo, then the 
contract should be treated as at an end ; & the 
^tion was therefore not maintainable. — ^N ickoll 
& Knight v. Ashton, Edridge & Co., [1901] 2 

5 T. 804 ; 

49 W. R. 613 ; 17 T. L. R. 467 ; 9 Asp. M. L. C. 
209 ; 0 Com. Cas. 160, C. A. 

.;~Apld. pu^ord v. Ola Anonlnia Marltima 
h Sovillo & United 

Kingdom Carrying Co. v. Mann (19iri), 32 T. L. 11. 192 ; 
n Anglo-Mexlcan Pctroleiun 

^ Refd. Tredegar Iron 

A Ojal Co. V. Hawthorn (1992), 18 T. L. U. 716 ; Hlakclcy 
r. Muller. Hobson v. 1‘attcndcn (1903), 88 L. T. 90: 

740 ; Chandler u. W^obstcr 
U904), 73 L. J. K. 1|. 401; He SLipton, Anderaon &; 
Harrison, r 1915 J 3 K. B. 676 : Horlock «. Beal. 119161 1 
IT* /V* *’• heiston-cum-SIzcwcll 

Metropolitan W^ater Board 
t?. pick Kerr. 11917] 2 K. B. 1 ; Blackburn Bobbin Co. 
V. Allen. 11918] 1 K. B. r>40. 

Frustration.]— ,S'cr; Nos. 2H49-2S5(>, ante. 

2924. Shipowner not bound to wait after day 
fixed — Agreement to load In time to join convoy.] — 
Where the charterer of a ship, for a voyage to 
Tobago & back, covenanted to load & dispatch her 
in time to join the convoy that should be aiipointed 
to sail from the West Indies on Aug. 1 i—IIeld : 
he was liable for not having loaded &: dispatched 
licr by July 22, ihe day the West India convoy 
passed the Island of 'l^obago, although he offered 
to load her wdth a complete cargo if she would stop 
a few days longer. — Thompson r. Inglis (1813), 3 
Camp. 428 ; 170 K. R. 1434, N. 1*. 

2925. Right of shipowner to minimise damage — 
Completion of deficient cargo.] — Wliere a chait erer 
undertakes to load a full & complete cargo & fails 
to perform that duty, the shipowner, acting reason- 
ably & in order to minimise damage, lias iini>liod 
liberty to load other cargo in order to lill up 
space in the ship left vacant by the charterer, & to 
delay the charter voyage for the period of time 
reasonably & necessarily occupied in taking in that 
substituted cargo. 

Charterers agreed by the charterpaiiy to load 
a full & complete cargo at her ports of loading in 
Java, but failed to do so. At Alexandria, an inter- 
mediate port at which the ship called in order to 
discharge a portion of her cargo, the shipowners, 
mtJ^ut asking for or receiving the assent of the 
charterers, loaded additional cargo, & tliercby 
minimised the damages for which the charterei-s 
would otherwise be liable. The ship was neces- 
sarily detained for a period of live diiys, during 
which time tlie further cargo was being loaded 
At the close of the voyage the shipowners sued tlr 
charterers to recover dead freight, llie charterer! 
by their defence alleged that the ship by loading 
the additional cargo at Alexandria without then 
consent & by the consequent delay in her charterec 
voyage had deviated, & that as a result the ship 
owner’s right to dead freight had been destroyed 
^ — Held : inasmuch as the shipowners had ar 
implied right to minimise the damages caused b^ 
the charterers* default & to load additional carge 
to fill up the space in the ship left vacant by th( 
charterers, the delay occasioned to the voyage bj 
loading that cargo was impliedly authorised by the 
charterparty, &; there had been no deviation. — 
Wajllems Rederij A./8. v, Muller (W. H.) & 
Co., Batavia, [1927] 2 K. B. 99 ; 90 L. J. K. B. 


819 ; 137 L. T. 164 ; 43 T. L. R. 330 ; 71 Sol. Jo. 
431 ; 17 Asp. M. L. C. 226 ; 32 Com. Cas. 219. 


1 (6) Measure of Damages. 

\ i. In General. 

2926. Provision for penalty — Whether damages 
in excess of penalty recoverable.] — Winter v. 
Trimmer, No. 1967, ante. 

2927. .] — Where a written contract 

had been made in the following terms : “ We 
undertake to ship for you by the Warrior Queen ^ 
guaranteeing that she sails not later than the first 
week in July, or forfeit 2s. fid. per ton, 300 or 400 
packages, one-third yam, at a through rate of 
42s. fid., free of commission, provided they are 
forwarded per Thompson, M‘Kay &; Co., on or 
before 29th inst.” ; & deft, inanswer to a declaration 
for breach of the said contract by reason of the 
non-shipment of a portion of the packages so sent, 
pleaded the payment of 2s. fid. per ton on the said 
l)ackages as & for the forfeit according to the 
agreement ; — Held : on demun‘er the plea was 
good.— Heugii V. Escombe (1801), 4 L. T. 517 ; 1 
Mar. L. C. 79. 

2928. Different articles payable at different rates 
— Average value of freight.] — Thomas v. Cij^rk & 
Todd, No. 1908, aiiie. 

2929. Agreement to charter particular Ship- 
Owner earning profit by sending other ship on same 
venture.] — When a breach of contract has been 
committed with the owner of a ship whereby he i.s 
prevented from employing her upon an adventure, 
the damages payable to him cannot be reduced on 
the ground that he lias earned a profit by sending 
another ship upon the same adventure in place of 
the first-mentioned ship. 

Pltfs. were twelve in number, & were owners of a 
ship called the J. ; by defts.’ default she became 
unable to fulfil a contract to cany 240 emigrants 
from B. to A. Defts. were aware of this contract ; 
live of pltfs. w^ere part-owners of a ship called the 
7/., & live of them were part-owners of a ship 
called the O. 202 out of the 240 emigrants were 
earned to A. in the i/., 25 more in the O. Pltfs. 

having sued to recover damages in respect of the 
loss happening to them through being prevenfod 
from carrying the 240 emigrants in tlie J., defts. 
contended tliat tlie gain to individual pltfs. from 
carrying the 202 emigrants in the H. & the 25 
emigrants in the O. must be taken into account 
in mitigation of damages :~ Held : the damages 
could not be so reduced ; because even if there had 
been but one owmer of the J., & the same person 
had been sole owner of the H. & the O., the profits 
made by him as owner of the two latter could not 
be deducted from the damages sustained by him 
as owner of the former ; & the contention of defts. 
was ill substance an attempt to set off against joint 
damage a several benefit. — Jebsen v. East & 
West India Dock Co. (1875), L. R. 10 0. P. 300 ; 
44 L. J. C. P. 181 ; 32 L. T. 321 ; 23 W. R. 624 ; 

2 Asp. M. L. C. 605. 

AunotatUma Reid. The Marpessa, [1891] P. 403 ; British 
Westinghouso Klectrio & Manufacturing Co. v. Under- 
ground Electric Hr. of London, [1912] A. C. 073 ; Jamal 
V. MooUa Dawood, [1916] 1 A. C. 1T6 ; Hill v. Showell 
(1918), 87 L. J. K. B. 1106 ; aty Tailors v. Evans (1921), 
91 L. J. K. B. 379. 

2930. Full freight.] — If a shipper by bis default 
prevents the shipowner from earning the freight 
the rule of damages in ordinary cases does not 
apply, & the shipowner is entitled to the full 


goo^ on board, without such a delay 
as to frustrate the object of the 
merchant In shipping nia goods. — 


Turner, Moriuson v. Halli & 
Mavrojani (1869), 2 B. L. It. 127. — 
IND. 


•. ContravenHon of loio.) — 

Karl Errlinoxr v. Chaoandab & Co. 
(1915), 1 L. E. 40 Bom. 301.— IND. 
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Sect. 6 . — The loading: Svb-aect 3, D# (6) i., ii* 
<jB? iti.] 

freight. — C asebourne v. Avery & Houston 
(1887), 3 T. L. R. 795, C. A. 

2931. Agreement between charterer & sub- 
charterers — Difference between freight for which 
charterers liable & freight agreed upon by sub- 
charterers — Fali in market rate of freight,] — ^The 
owners of a ship chartered her to pltfs. for a par- 
ticular voyage under a charterparty which stipu- 
lated for freights at the rate of 21s. per ton, & 
provided that in a certain event, which happened, 
pltfs. should be at liberty to cancel the charter- 
party. Pltfs. sub-chartered the ship to defts. for 
the same voyage at a freight of 28s. 6d. per ton. 
Defts., in breach of their contract, refused to load. 
The rate of freight obtainable in the market for 
a similar ship at the date of the breach had fallen 
to 17s, per ton : — Held : as the contract related to 
the hire of a specific ship which pltfs. were entitled 
to get rid of at a saving to themselves of 21s. per 
ton, the measure of damages was the difference 
between 28s. 6d. & 218., & not the difference 
between 28s. 6d. & 17s. the market rate. — Weir 
(Andrew) & Co. v. Dobell & Co., [1916] 1 K. B. 
722 ; 85 L. J. K, B. 873 ; 115 L. T. 387 ; 13 Asp. 
M. L. C. 496 ; 21 Com. Cas. 296. 

ii. No Cargo Provided. 

2932. Freight ship might have earned.] — W est- 
land V. Robinson (prior to 1690), 1 Eq. Cas. Abr. 
375 ; cited 2 Vern. 212. 

Annotation : — Apld. EdwiD v. East India Co. (1690), 2 Veni. 

210. 

2933. Less expenses of carriage.] — A 

charterpaity, on its face, purported to be accepted 
by M., by procuration of T., deft. To show the 
authority of M., evidence was adduced that deft., 
although resident in London, carried on the 
business of a corn factor at Limerick, where the 
charterparty was executed, & that M. was his 
brother, & had the general management of deft.’s 
business & warehouse there, & was in the habit of 
sending great quantities of com to London, by 
vessels hired, & the charterparties signed, by him, 
by procuration of deft. : — Held : (1) the jury were 
at liberty to find that M. had a general authority 
so as to bind deft., although in fact no authority 
had been given by him to execute this charter- 
party, & it was one in which he had no interest. 
(2) Senible : the damages recoverable in an action 
for not loading pursuant to a charterparty are 
the amount of freight which the ship would have 
earned if she had been loaded, minus the expenses 
in carrying the freight, & also deducting any sum 
the ship has actually earned elsewhere. 

I am not prepared to say that a shipowner, who 
has lost his freight by reason of a breach of con- 
tract by the charterer, is bound to go & look for 
employment for his ship so as to relieve the 
charterer from the consequence (Marton, B.). — 
Smith v. M‘Guire (1858), 3 H. & N. 554 ; 27 
L. J. Ex. 465 ; 31 L. T. O. S. 248 ; 6 W. R. 726 ; 
157 E. R. 589. 

Annotationa: — As to (1) Befd. Cornish v. Ahington (1859), 

28 L. J. Ex. 262 ; Stafi» v. EUiott (1862), 12 C. B. N. B. 

373 ; The Fanny, The MalfcUda (1883), 48 L. T, 771. 

As to (2) Consd. Aitken, LUbum v. Emsthaufien, (1894] 

1 Q. B. 773. 

2934. Other employment found for ship — 
Whether owner must, bring sum earned into 
account.]— L idgett v. Williams, No. 1792, ante. 


2935. .] — Smith v. M'Guire, No. 2933, 

ante. 

2936. Where stipulation for payment 

of liquidated sum — ^Dead freight.] — ^Freighters 
chartered a foreign ship to take a cargo from 
London to St. Petersburg, & to load a cargo there 
& inunediately return to London, paying so much 
freight per ton ; &, it was covenanted that if 

S olitical or other circumstances should prevent 
le shipping a return cargo, or discharging the 
outward cargo, the freighters might detain the 
ship at ‘St. Petersburg for forty running days; 
& if that time elapsed without the outward cargo 
being delivered, & consequently without the return 
cargo being put on board, the master should be 
at liberty to return to London, & the freighters 
should pay him £2,500 immediately upon the 
arrival of the ship at London. The freighters 
then procured a policy of insurance, whereby the 
underwritei’s agreed to pay a total loss in case the 
ship was not allowed by the Russian Govt, to load 
a cargo at St. Petersburg on the chartered voyage. 
In fact the Russian Go’^., when the ship arrived 
at St. Petersburg, presuming that the outwai'd 
cargo was British, refused permission to uifioad 
her, & consequently she could not take in a 
Russian cargo ; on which the master, judging 
for the best, proceeded immediately to Stockholm, 
where, after disposing of the outward cargo to 
disadvantage, he brought home a Swedish cargo 
to London, & earned freight thereon : — Held : as 
the freighters would be entitled to deduct from the 
sum payable to the master for .dead freight the 
amount of the freiglit received by him on the cargo 
from Stockliolm to London, though such intermedi- 
ate voyage were not originally contemplated by the 
contracting parties, but was undertaken upon the 
emergency, therefore the underwriters were en- 
titled to make the same deduction from the total 
loss stipulated for by the policy in the event which 
had happened ; every contract of insurance being 
in its nature a contract of indemnity. — Puller 
V. Staniporth (1809), 11 East, 232 ; 103 E. R. 993. 
Annotations: — Ezpld. Puller v. Halllday (1810), 12 East, 
494. Distd. Bell v. Puller (181 0), 1 2 East, 496, n. ; Lidgett 
V. Williams (1845), 5 L. T. O. S. 169. 

2937. .] — ^Wliere a ship 

was chartered to take a cargo of lead from London 
to St. Petersburg, & there immediately receive 
a return cargo from the freighters’ agent & bring 
it to London, with a proviso that if i^olitical 
circumstances should prevent a return cargo 
from being loaded, the master, after waiting at 
St. Petersburg forty running days, without the 
outward cargo being unloaded, & consequently 
without the return cargo being loaded, should be 
at liberty to return to London or any port in 
England : — Held : such political circumstances 
having occurred as hindered the unloading of the 
outward cargo at St. Petersburg, & the ship having 
waited forty running days there, the master was 
entitled to receive the freight of a homeward 
cargo, which he loaded on his own account upon 
the outward cargo, & brought home, in addition 
to the dead freight payable by the freigphters 
according to the Aipulations of the charterparty. 
— ^Bbll V. Puller (1810), 12 East, 497, n. ; 2 
Taunt. 285 ; 104 E. R. 194. 

Annotations: — ^Distd. StanlfortU v, Lyall (1830), 7 Bing. 
169. Befd. Pallor v. HaUlday (1810), 12 East, 494. 

2938. Profit neater than under 

charterparty.] — Defts. chartered a ship to New 
Zealand, where they were to load her, or by an 


PART VII. SECT. 6. SUB-SECT. 8.— Furness, Withy & Co. (1908), 42 
D. (b) U. 8 . C. R. 234.— CAN. 

29221. FreigM ship mighlhave earned.} 2982 11. .) — Pike v. Furnbaux 

— Gbeat Northern Ry. Co. d. (1851), 3 Nfld. L. R. 173.— NFLD. 


2982 m. Dunford & Elliot 

V. Maolhod & Co. (1902), 4 F. (Ct. of 
Bess.) 912; 39 So. L. U. 719; 10 
S. L. T. 161 .— soot. 
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agent there to pve pltf., the owner, notice that 
they abandoned the adventure ; in which case 
they were to pay him £600. The ship went to 
New Zealand, but found neither agent nor cargo 
there, & the captain made a circuitous voyage 
home, by way of Batavia. TMs voyage, after 
making every allowance for increased expense & 
loss of time, was more profitable than the original 
adventure to New Zealand would have been. 
Pltf. having sued deft, on the charterparty for 
breach of covenant : — Held : he could not recover 
the £600 penalty in addition to the profit of the 
homeward voyage. — Staniforth v. Lyau. (1830), 
7 Bing. 169 ; 4 Moo. & P. 829 ; 9 L. J. O. S. C. P. 
23 ; 131 E. R. 65. 

Annotatuma : — Apld. British Wcstinghoiise Electric & Manu- 

factiuinsr Co. v. Underground Electric Ry. of London, 

[1912] A. C. 673. itotd. Jainal v. Moolla Dawood, [1916] 

1 A. 0. 176 ; Hill v. Showell (1918). 87 L. J. K. B. 1106. 

2939. No loss sustained by owner — 

Nominal damages.] — Booth v. Simpson (1837), 4 
L. T. 179. 

2940. Mitigation of damages— By endeavours 

to find other employment.] — ^By a charterparty it was 
stipulated that a sliip should proceed to Limerick 
with her then present cargo, & there take a cai'go of 
oats for London, at a freight of 2s. Sd, a quarter ; 
six days being allowed for loading at limerick. 
Before the expiration of the six days the freighter’s 
agent offered the captain a cargo at 2s. 6d., & 
said that the freighter’s broker wotdd pay the 
difference. The captain refused to take any- 
thing not according to the terms of the charter- 
party : — Held : as the contract had not been 
broken by deft., the captain was not bound to 
accept tliis offer ; but, if the contract had been 
broken by the freighter not putting any cargo 
on board within the six days, it would have been 
the captain’s duty to have taken a cargo at the 
most he could get, so that the damages to be paid 
by the freighter should be reduced as much as 
possible. — Harries v, Edmonds (1845), 1 Oar. & 

686 ; 4 L. T. 180. 

2941. .] — In actions of contract, 

where, supposing the data to be admitted or estab- 
lished, & to be unaffected by any evidence intro- 
ducing other legitimate elements of considera- 
tion, the damages may be more or less matter of 
calcidation, although, primd facie, pltf. may be 
entitled to the full measure of damages, yet, 
where the actual amount of damage has been in 
any degree affected by the conduct of pltf. or his 
agents, that is a legitimate element of considera- 
tion, & the jury are at libeHy to diminish the 
damages on that accoimt. But if they do so im- 
reasonably & arbitrarily the ct. can grant a new 
trial, as for a verdict against evidence. 

In an action on a charterparty for not loading 
a cargo, the loading ports being Rangoon or 
Bassein, & the captain having been to Rangoon, 
& there received orders to go to Bassein, three 
days’ sad, where no cargo could be obtained, 
& he was requested to go back to Rangoon or 
elsewhere, in hopes of obtaining a cargo, which 
he declined to do, & remained inactive at Rangoon 
until the time for loading had elapsed, the judge 
having told the jury that they were not bound to 
give the plaintiff the full amount of freight, £2,760, 
but that if they deemed the master’s conduct \m- 
reasonable they might diminish the damages on 
that account, & left it to them to say whether 
pltf. should recover the full amovmt, or any other 
amount they might deem reasonable, « they 
having found for pltf. damages £500 ; — Held : 


there had been no misdirection, but granted a 
new trial on the ground that the verdict was 
against the evidence, & the amount of damages 
considerably <^o low, making it, however, a con- 
dition that pltf. should relinquish the costs of the 
first trial. — W ilson v, Hicks (1857), 26 L. J. Ex. 
242 ; 4 L. T. 683. 

Annotations Reid. Nlchol v. Bostwick (1858). 28 L. J. 

Ex. 4 ; Roth v, Taysen. Townsend & Grant (189.5). 73 

L. T. 628 ; Payzu v, Saunders (1919). 35 T. L. R. 657. 

2942. .] — Smith v, M‘Guire, No. 

2933, ante, 

2943. .] — Pltfs., by charterpaity, 

dated May 26, 1871, agreed with deft, that deft.’s 
ship shoidd sail to B., & there load from pltfs. 
factors a cargo of coals & proceed therewith to 
H. or D. & deliver same on being paid freight at 
the rate of 2s. 9d. per ton in cash on unloading 
& light delivery. The ship was to be loaded & 
discharged with all possible disx)atch, & to load 
with G. or H. till end of Sept., at captain’s option, 
but after Sept, with H ; & was to continue at 
the above rate until Mar. 1872. In Sept, the 
captain exercised his option in favour of loading 
with G., but pltfs. refused to load him from G. ; 
whereupon deft, declined further to perform the 
charterparty : — Held : the breach of the charter- 
party which pltf. had committed went to the 
root of the contract between the parties, & justified 
deft, in his refusal. 

Suppose pltfs. had said they would not load 
till some distant date . . . but that afterwards 
they would again proceed with loading, what 
ought deft, to do in such a case ? He would 
clearly be bound to find some occupations for his 
ship 5 otherwise, when he brought his action for 
damages, pltfs. would have good cause to com- 
plain (BRAJvrwELL, B.). — ^Bradford v. Williams 
( 1872), L. R. 7 Exch. 259 ; 41 L. J. Ex. 164 ; 26 
L. T. 641 ; 20 W. R. 782 ; 1 Asp. M. L. C. 313. 
Annotatiom: — ^Reld. Hudson v. Hill (1874), 43 L. J. C. P. 

273 ; Honck t>. Muller (1881), 7 Q, B. D. 92 ; Rhymucy 

Ry. V. Brecon & Merthyr Tydfil Ry. (190^), 83 L. T. 111. 

Mentd. Corcoran v, Proser (1873), 22 W. R. 222. 

2944. Performance of contract refused on 

ground of excessive freight — ^Lower rate of freight 
offered — Whether measure taken on higher or 
lower rate.] — T aubatb .(Owners) v . BAUNErrT 
(1924), 157 L. T. Jo. 451. 

2945. Half cargo shipped — Subsequent destruc- 
tion by fire— Shipowner accountable for space left 
unfilled.] — shipper contracted with a shipowner 
to load a full cargo at a given average rate of 
freight, fire excepted. When half the cargo had 
been shipped it was destroyed by fire, &; the 
shipper declined to proceed with the loading. 
Tlie shipowner obtained a full cargo from other 
sources. In an action for breach of chartei’party : 
— Held : for the puipose of mitigating the 
damages, the shipowner was only bound to account 
for the freight earned by the cargo in that half 
of the ship wliich the shipper had neglected to 
fill up, & he was at liberty to fill up the half made 
vacant by the fire for his own benefit. — ^Aitken, 
Lilburn & Co. V. Ernsthausen & Co., [1894] 1 
Q. B. 773 ; 63 L. J. Q. B. 559 ; 70 L. T. 822 ; 
10 T. L. R. 256 ; 7 Asp. M. L. C. 462 ; 9 R. 758, 0. A. 
Annotation Weir v, Girvan, [1900] 1 Q. B. 46. 

iii. Short Cargo or Cargo Not in Accordance 
with Charterparty, 

2946. Difference between sum actually earned & 
sum ship might have earned.] — The Thomas Beij:., 
Richardson v , Sadler (1852), 6 L. T. 165. 


PART Vll. SECT. 5, SUB-SECT. 8.— 
D. (b) iU. 

f. Agreed /reiflfW.]— L ord v. David 


BON (1886), 13 S. C. R. 166. — CAN. 

f. Dead /reiaW.l— A shipper who 
had chartered a ship, agroeuig to lur- 


uish a full cargo, & pay lor it at a 
certain rate per ton, failed to fumish 
, a lull cargo ; — Held : the dead freight 
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Sect, 5. — 2'he loading: Siib-sect, 3, D. (h) iti.; sab- 
sect 4, A., B, C.] 

2947* •] — charterparty provided that a 

vessel should load a full cargo of Jarrah wood 
for the United Kingdom, freight being payable 
at the rate of 36«. per load of 60 cumc feet 
delivered. “ Cargo to consist of 9 inch by 3 inch 
planks, of reasonable lengths such as could go down 
ship’s present hatchways.” The cargo consisted 
of planks exceeding 9 inch by 3 inch by an average 
of about J inch. By a custom of the hardwood 
timber trade, in measuring cross dimensions, 
fractions of quarter of an inch are disregarded : 
— Held: freight was payable upon the number 
of loads ascertained by measuring the cargo in 
the customary manner, & assuming that there 
had been a breach of the obligation to load planks 
9 inch by 3 inch the damages were measured by 
the difference, if any, in freight, which must be 
ascertained by measuring in the customary 
manner. Semble : the expression ” planks 9 inch 
by 3 inch,” meant planks of those measurements, 
when measured in the customary manner. — 
Young v. Canning Jarkah Timber Co., Ltd. 
(1899), 4 Com. Cas. 96. 

2948. Claim for dead freight.] — Pearson 

v. Goschen, No. 4528, post. 

2949. .] — (1) “ Dead freight ” means 

compensation, liquidated or unliquidated, for the 
loss suffered by the shipowner by the failure on 
the part of the charterer to supply a full cargo, 

& the amount payable In respect thereof, where 
it is unliquidated, is such reasonable amount as 
the shipowner would have earned, after deducting 
such expenses as he would have incurred if a fufi 
cargo had been shipped. 

(2) A lien on the cargo actually sliipped for dead 
freight may be created by express stipulation in 
the charteiparty. 

(3) Where a charterparty is entered into on 
behalf of the indorsees of the bills of lading, given 
imder the charter, so that they are the actual 
charterers, they are bound by a stipulation as to 
lien in the charterparty. 

(4) Bills of lading signed by the master are 
primd facie evidence that the quantities named 
therein were received on board by him ; the (ytius 
of rebutting tliis presumption, & of showing that 
a less quantity than that specified was received 
lies on a shipowner. 

The master is the agent of the sliipowner in 
every contract made in the usual course of the 
emplo^ent of the ship. Though he has no 
authority to sign bills of lading for a greater 
quantity of goods than is actually put on board, 
yet, as it is not to be presumed that he has ex- 
ceeded his duty, his signature to the bills of lading 
is sufficient evidence of the truth of their con- 
tents to throw upon the shipowner the omut of 
falsifying them (Lord Chelmsford). — McLean 
& Hope v, Fleming (1871), L. R. 2 Sc. & Div. 


Navigation. 


128 ; L. B. 6 Q. B. 658, n. ; 26 L. T. 317 ; 1 
Asp. M. L. C. 160, H. L. 

Annotaiiwis: — Aa io (1) Diitd. Gray t\ Carr (1871), L. H. 
6 Q. B. 622. Oonad. Red “ H ” S.S. Co. v. Allatini (1909), 
100 L. T. 268. PoUd. Kish r. Taylor. [1912] A. C. 004. 
Aa to (4) CoMd. Brown v, Powell Goal Co. (1876), L. II. 
10 C. P. 662. Reid. Pyman v, Burt (1883), Cab. & El. 
207 ; Smith v. Bedouin Steam Navi^tion Co.. [1806] 
A. C. 70 ; The HoUlnside (1898), 3 Com. C3as. 100 ; New 
Chinese Antimony Co. v. Ocean S.S. Co., [1917] 2 K. B. 
664. OeneraUVf Mentd. Whltechurch v. Cavana«h, [1902] 
A. C. 117. 

2950. .] — Gray v, Carr, No. 1958, 

ante, 

2961. — .] — Kish v. Taylor, No. 3170, 

post , 

2962. Goods not in accordance with charterparty 
— Actual earnings more profitable — Nominal 
damages.] — The Olanda, Stoomvaart Maat- 

SCHAPPIJ NEDERLANDSCHB lAiOYD V, GENERAI^ 

Mercantile Co., Ltd. G917), [1919] 2 K. B. 
728, n., H. L. 

Annotation : — Distd. Steven r. Bi'omley, [1919] 2 K, B. 722. 

2953. Recovery on quantum meruit.]— 

Hteven V , Bromley & Son, No. 4870, post . 


Sub-sect. 4. — Delivery of Cahgo. 

A, In General. 

2954. Dividing line of liability of shipper & ship- 
owner.] — Grant Co. v, Coverdale, Todd & 
Co., No. 2877, ante. 

2965. Cargo partly delivered— Departure of ship 
from port — Under apprehension of embargo.] — 

The master & the freighter of a vessel of 400 tons 
having mutually agreed in writing, that the ship, 
being fitted for the voyage, should proceed to St. 
P., & there load frpm the freighter’s factor a com- 
plete cargo of hemp, & iron, & proceed therewith 
to London, & deliver the same, on being paid 
freight, etc. : — Held : the master, after taking 
in at St. P. about half a cargo, having sailed away 
upon a general rmnour of a hostile embargo being 
laid on British ships by the Russian Govt., was 
liable in damages to the freighter for the short 
delivery of the cargo ; though the jury found that 
he acted bond fide^ & under a reasonable & well- 
grounded apprehension at the time ; & a hostile 
embargo & seizure was in fact laid on six weeks 
afterwards. — ^Atkinson v. Ritchie (1809), 10 
East, 630 ; 103 E. R. 877. 

Annoiationa : — Apld. Splidt v. Heutb (1809), 2 Camp.. 67, n. 
R^d. Spence v. Choowlck (1847), 10 Q. B. 617 ; Esposito 
r. Bowden (1857), 7 E. & B. 763 ; The Teutonia (1871), 
L. II. 3 A. & E. 394 ; Jacobs v. Cr6dlt Lyonnais (1884), 
12 Q. B. D. 589 ; Watts, Watts v. Mitsui, [1917] A. C. 
227 ; Rain v. Compafiia Navlera Sota y Aznar, [1920] 
2 K. B. 287. Mentd. Hall v. Wright (1868), E. B. & E. 
765 ; Blackburn Bobbin Co. v. Allen (1918), 87 L. J. 
K. B. 1085 ; Matthey v. Curling, [1922] 2 A. C. 180. 
2956. Preparation of cargo for delivery — Pressing 
wool — ^Liability for expenses — ^Evidence of custom 
at port of loading.] — Cockburn v. Alexander, 
No. 1902, ante. 


due for the dodciency was the actual 
damage occasioned to the shipowner 
by tbe failure, & consequently that 
any expense (such as drogherage) 
thereby saved to him, must be deducted 
from the amount of freight which 
would have appertained to the defi- 
cient cargo. — M*Gavin v. Cuddy 
(1843), 6 Dunl. (Ct. of Sess.) 297 ; 
16 Sc. Jur. 164.— 'SCOT. 

PART VII. SECT. 5, SUB-SECT. 4.— A. 

h. Expenae of ivood'boata — Whether 
implied contract that atevedore ahould 
pay. 1— There is no implied contract 
between tbe shipper of deals & the 
stevedore (who Is employed by the 


ouTicr of the vessel & undertakes to 
bring the deals from the wharf), that 
the stevedore shall pay the e^roense 
of wood-boats employed by the shipper 
to bring part of the deals to the vessel. 
—Ward v. MoNiohol (1867), 8 N, B. R. 
(3 All.) 499.— CAN. 

k. Conatructive delivery.} — Where 
pltf. gave evidence, uncontradicted, 
that deft., the captain of a vessel, 
told her to send her goods to a certain 
wharf, & that she ^nt them there : — 
Held: there was evidence of a con- 
structive delivery to deft., which 
Imposed on him the duty of looking 
after pltf.'s goods Sr taking them on 
board. — MoimiBON v. Thompson (1877), 


11 N. H. R. (2 R. & C.) 411.— CAN. 

l . .] — Forsyth v. Bel^ ( 1886), 

18 N. S. R. (6 R. & G.) 374 ; 6 C. L. T. 
489.— CAN. 

m. Jhtty of ahijjper.] — It is the 
duty of the shipper to comply strictly 
with the terms of the shipping order. — 
Gentle v. Thomson (1862), 1 Ind. 
Jur. O. S. 69.— IND. 

n. Carriage of atone-cruaher,} — 
The Public works Department wrote 
to reap, oo.’s agents asking them to 
quote freight on a stone-crusher from 
Wanganui to Dunedin taken from ^ 
landed into railway trucks. The 
agents wrote in reply offering a price 
to carry the crusher from Wanganui 
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2957. Risk during: delivery — ^Transit from shore 
to ship — When risk falls on shipowner — ^Absence 
of exceptional clause In charterparty.J — Notte- 
bohn V, Richter, 'No, 2533, ante, 

2958. Delivery at ** merchant’s risk & expense ” — 
Cargo to be loaded ** as customary ” — Exclusion of 
merchant’s risk & expense — ^Expenses of lighterage.] 

— ^Pltfs. agreed with deft, by charterparty that 
deft.’s ship should load at Barbadoes, St. Kitts, 
or Trinidad, a full cargo of West India produce, 
“ to be brought to & taken from alongside at mer- 
chant’s risk & expense.” These words, with 
others, were in print. The charterparty also con- 
tained the words ” cargo at Trinidad as cus- 
tomary.” These words, with others, were in 
writing. 

The custom at Trinidad is, that the sliip pays 
for the lighterage, & the shipowner allows the 
charterer the reasonable expense thereof. Deft.’s 
ship loaded at Trinidad in the customary manner, 
but the captain refused to pay the lighterap, 
whereupon pltfs. had to bear the expense of it : 
— Held : the stipulation, “ cargo at Trinidad as 
customary,” worked an exception to the stipu- 
lation as to loading at merchant’s risk, & pltfs. 
were entitled to recover the lighterage from deft. 
— IScRUTTON V. Chilhs (1877), 36 L. T. 212 ; 3 
Asp. M. L. 0. 373, D. C. 

Annotation : — NJP. The Nifa, 11892] P. 411. 

Unloading cargo.] — Compare Part VII., 

Sect. 7, sub-sect. 6, F., post. 

Delivery of dangerous goods.] — See Sect. 1, sub- 
sect. 8, ante, 

B. Place of Delivery to Ship, 

2959. Agreement to load on board ship — Goods 
brought to warehouse or quay — & offered to person 
In charge — Refusal of master to take goods on 
board.] — An agreement to load on ship board 
seven casks of brandy, is well performed when the 
master refuses to take them on board by bringing 
them to the warehouse or the quay from which the 
vessel takes in her cargo, & od'ering them to the 
party there to send them on board ; for being 
cumbersome goods the tender is sufficient if they 
be brought to a place from whence they may be 
well received, & need not be carried to the ship’s 
side. — Stone v, Gilliam (1690), 1 Show. 149 ; 89 
E. R. 605. 

2960. Cumbersome goods.] — 

Stone v, Gilliam, No. 2959, an/e. 

2961. Custom to deliver at wharf to mate — 
Delivery by wharfinger— Liability for goods lost 
from wharf.] — Ookban v, Downe, No. 2967, post, 

2962. Provision requiring cargo to be brought 
alongside — Expenses of removal to ship — Goods 
deposited at distance on wharf — Clause requiring 
usual & customary assistance from master.] — 
Defts. had executed a charterparty, under which 
the cargo was to be sent alongside the ship at the 
merchant’s expense, the captain rendering the 
usual & customary assistance with his boats & 
crew, some of the cargo lying about thirty yards 
from the edge of the wharf, the captain applied to 


deft.’s factor for labourers to remove it into the 
boats, the factor having refused, saying he would 
abide by the charterparty, the captain hired 
labourers for the purpose ; — Held : the expense 
so incurred might, notwithstanding the charter- 
party, be recovered on counts for money paid, & 
work & labour.— F letcher v, Gillespie (1826), 
3 Bing. 635 ; 11 Moore, C. P. 547 ; 4 L. J. O. 8. 
C. P.202; 130E. R. 659. 

Anrwtaiion : — Refd. Holman v. Dasnlcrcs (1886), 2 T. L. R. 

480. 

2963. Safe loading Impossible Inside 

bar.] — On a charter to receive a cargo alongside the 
ship, at a port where the ship cannot safely load 
inside a bar, if she is loaded outside the freighter 
cannot throw extra expense of lighterage on tlie 
shiiiowner. — T rindade v. Levy (1861), 2 F. & F. 
441, N. P. 

2964. Master accepting cargo before 

brought alongside.] — Holman & Sons v, 
DASNii'iRES, No. 2965, post. 

2965. Duty of charterer to bring cargo as 

near as practicable — ^Meaning of ‘‘as near as prac- 
ticable ” — Question for jury.] — ^Where a charter- 
party provided that the cargo should be ” brought 
alongside ” for shipment : — Held : ‘‘ brought along- 
side ” meant that the charterer was to bring the 
cargo as near to the ship as x^racticable, & it 
was for the jury to say whether the cliarterer 
had done so. 

He [the master] had no right to receive it k 
load it & then seek to throw upon the shipper the 
extra expense of loading it (Loud Esher, M.R.). — 
Holman k Sons v, DASNifGRES (1886), 2 T. L. R. 
607, C. A. 

Annotaiion: — Consd. Akt. Helios v, Ekman (1897), 76 L. T. 

537. 

C, Effect of Delivery, 

2966. Shipowner’s responsibility attaches.] — 

Grant & Co. v, Coverdale, Todd k (/O., No. 
2877, ante, 

2967. Delivery to officer or person accre- 

dited.] — Where goods are to be canied coastwise 
& the usage of the wharf is to deliver them on tlie 
wharf to the mate of the ship by which they are to 
be carried ; if they are delivered to tlie mate, the 
wharfinger’s responsibility is at an end, & he is not 
liable, though the goods are lost from the wharf 
before they are sliipped. — C obb.\n r, Downe 
( 1803), 5 Esp. 41 ; 170 E. R. 731, N. P. 

Aniwiaiions : — Refd. Leifirh v. Smith (1825). 1 C. & P. G38 ; 

Blaiklo V. Stembridgro (1859), 6 0. B. N. S. 8!*1, 

2968. .] — If a sliip is chartered for a 

I particular voyage k put up as a general ship by 

the chaiterer, it is not enough to make the owners 
liable for the non-delivery of goods, to show that 
they were put on board the ship to be carried in 
this voyage, unless it be proved that they were 
received on board by some person appointed or 
authorised by the owners. — M ackenzie v, Rowe 
( 1810), 2 Camp. 482 ; 170 E. R. 1225, N. P. 
AnnotalianR : — Refd. Hutton v. Braggr (1816), 2 Marsh. 

339 ; Sandoman v. Scurr (1866), L. 11. 2 Q. B. 80. 

2969. .] — Goods were sent by canal 

i carriers, directed to a person in the Isle of Man, 


to Dunodin, “to be delivered to & 
taken from alongside ship at port of 
loading: & discharge.’* This offer was 
accepted by the Minister of Publio 
Works without reference to the terms 
of the first letter : — Held : the stipula- 
tion made in the first letter that the 
crusher should bo taken from & landed 
into railway trucks was not a term of 
the contract of afilreightmont, the offer 
which was accepted being to carry 
the crusher If delivered at the ship’s 
Bide, & the duty of deft. oo. to tc&e 
delivery of the crusher did not therefore 
J.— ‘VOL. XU. 


arise until it had been so delivered. — 
R. V, Canterbury S.S. Co., Ltd. 
(1909), 28 N. Z. L. R. 361.— N.Z. 

PART VII. SECT. 6, SUB-SECT. 4.— B. 

0. False representaiwns as to depth 
of vmter,] — Pltf. declared that deft, 
by falsely protending & represent- 
ing to pltf., that If pltf. would go 
with his vessel to Willie’s Bay, for the 
purpose of carrying a load of deft.’s 
wood thenoo to Cobourg, he would be 
able, by reason of the depth of water In 


said bay, to approach within a con- 
venient distance from the shore, & load 
the wood on his vessel with scows, 
induced pltf. to go with his vessel to 
the said bay for that purpose, & to 
incur great expense, etc., whereas the 
depth of the water was not euffleiont, 
etc. : — Held : it sufficiently appeared 
that deft, induced pltf. to go for the 
wood by his false representation, 
though no contract to carry was 
stated.— Harvxy v. Wallace (1858), 
16 U. O. R. 508.— CAN. 


H H 
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Shipping and Navigation. 


Sect 6 . — The loading : Stih^secU 4, C. ; sub-aecU 5, 
A., B, & €• (g) i. & ii.] 

to the care of deft., at Ijiverpool. On the arrival 
of the goods at Liverpool, they were landed on a 
public wharf, & notice sent to deft., who was the 
agent to a steam vessel co. He signed the carrier’s 
book, & afterwards entered them in the manifest 
& clearance of the steam vessel going to the Isle of 
Man. There was also evidence, that, on former 
occasions, deft, had desired that goods sent to him 
should remain on the wharf : — Held : there was 
evidence to go to the jury of a delivery to, & 
acceptance by deft, of the goods, so as to make 
him be liable for a subsequent loss by negligence. — 
Quiggin V , Duff (1836), 1 M. & W. 174 ; 1 Gale, 
420 ; 3 Tyr. & Gr. 553 ; 5 L. J. Ex. 149 ; 150 E. II. 
394. 

2970. .] — ^British Columbia Saw- 

Mill Co. V, Nettleship, No. 3820, post 

2971. Right to demand redellvery— Right of 
charterer — Redelivery before freight due.] — 
Thompson v. Small, No. 1912, ante, 

2972. Right of shipper— Necessity for pay- 

ment of freight — & indemnity to master against 
bills of lading.] — Tindaix v. Taylor, No. 2179, 
ante. 

2973. Unloading necessary to enable ship to pass 
bar — Charterer not bound to reship.] — General 
Steam Na\^gation Co. v. Slipper, No. 2789, an/c. 


Sub-sect. 5. — ^Stowage, 

A. In General, 

See Carriage of Goods by Sea Act, 1924 (c. 22), 
Artide III., r. 2. 

2974. Definition.] — (1) A custom that, in dis- 
charging long lengths of timber from a ship, the 
shipowner is bound to put the timber into lighters 
brought alongside by the consignees is not incon- 
sistent with a charterparty which provides that the 
timber shall be taken from alongside at merchants* 
expense. 

If the written terms of the charterparty stood 
alone, upon the true construction of a charterparty 
in those terms, the delivery of the cargo from the 
ship into barges or on to a quay is a joint operation, 
that is to say, neither party is bound to do it alone. 
It is to be a joint act, &, therefore, if one party is 
not there to perform his part in it, that prevents 
the other party from performing his paii. There- 
fore, upon the written terms of the charterparty 
standing alone, the captain of the ship would not 
be bound to begin to deliver the cargo into the 
barges, unless the charterers had men there to 
assist in the joint operation ; &, if they were not 
ready & willing to take part in it, the captain 
being ready & willing to do so, he would be pre- 
vented by the default of the charterers from dis- 
charging the ship, & demurrage would be payable 
for the consequent delay. That being the state 
of things with regard to a charterparty in these 
terms if they stood alone, a custom appears to have 
been evolved among the persons engaged in 
importing timber cargoes into the Thames by way 
of addition to the terms of the written contract. 

What is the effect of the evidence as to the 
custom ? The judge finds in plain terms, as to 
so much of the transaction as consists of delivery 
of the timber out of the ship into the barge, that 


it is to be wholly performed by the shipowner 
alone ; but he does not find that the arranging 
of the timber when on the barge, so as to make the 
barge properly navigable, & to make the cargo of 
the barge as large as it can be, is to bo done by 
the shipowner either alone or jointly with the 
charterer. 

Then the question is whether the custom so 
limited is contrary to the terms of the charterparty. 

1 think not. It simply explains what deliveiy 
of the xargo to the consignee alongside is & how it 
is to be effected — ^namely, by the act of the 
sliipowner alone instead of the joint act of both 
parties. I therefore think that the view taken by 
the learned judge was correct (Lord Esher, M.B.). 

(2) Stowage means something over & above the 
loading of the barge from the ship (A. L. Smith, 
L.J.). — ^Akt. Helios v. Ekman & Co., [1897] 

2 Q. B. 83 ; 66 L. .1. Q. B. 538 ; 76 L. T. 537 ; 
8 Asp. M. L. C. 244 ; 2 Com. Cas. 103, 0. A. 
Annotations :—Aa to 0) Difltd. Brenda S.S. Co. v. Qroon 

B , 82 L. T. 06. Consd. Glasgow Navigation Co. v. 

rd (1910), 102 L. T. 172. Distd. Palgravo, Brown 
V. S.S. Turid, [19221 1 A. C. 397. Re!d. Langham S.S. 
Co. V. Gallagher (1911), i2 Asp. M. L. C. 109; Redoii 
Akt. Aeolus V. Hillas (1925), 134 L. T. 184. 

2975. By whom cargo to be stowed — Master or 
stevedore — What shipper entitled to assume.] — 

Sernble : a merchant sending goods to be loaded on 
board a general ship is not entitled to assume, with- 
out inquiry that they are to be shipped & stowed 
by the master, rather than by a stevedore, & so, 
without any contract with the master, or wrong 
done by him or the crew, to insist upon holding the 
master liable for damage done to the goods in the 
loading thereof. 

In the absence of custom or agreement to the 
contrary, it is the duty of the master, on the part 
of the owner of a’ ship, to receive & properly stow 
on board the goods to be carried ; &, for any 
damage to the goods occasioned by negligence in 
the performance of this duty, the owner, & pro- 
bably also the master, if the damage result from 
the neglect or misconduct of himself or of tliose 
for whose acts he is responsible, is liable to the 
shipper. 

A ship was chartered by the owner to one A. for 
a voyage with cargo to l^ort Louis & back, for a 
stipifiated rate of freight per ton on the homeward 
cargo, the cargo to be taken to & tendered alongside 
at the charterer’s risk & expense, the ship to bo 
consigned to charterer’s agents at ports of loading 
& d£charge, & a stevedore for the outward 
cargo to be appointed by the charterer, but to be 
paid by & to act under the captain’s orders. The 
charterer put up the ship as a general ship for Port 
Louis, & appointed a stevedore, who with his men 
went on board for the purpose of stowing the vessel, 
in the usual course of his business. The master 
gave no orders to or in any way interfered with the 
stevedore, only looking into the hold occasionally 
to see how the cargo was being stowed, for the 
safety of the ship. Pltfs.* agent arranged with the 
broker of the charterer for the freight & carriage 
to Port Louis of certain sugar pans, & sQpt them 
alongside the ship. Whilst the pans were being 
hoisted on board from the lighter by the stevedore 
& his men, two of them were by their negligence 
damaged : — Held : under these circumstances, the 
stevedore was not the servant or agent of the 
master, so as to render him responsible.— Blaikib 
V . Stembridge (1860), 6 0. B. N. S. 894 ; 6 


PART VII. SECT. 5, SUB-SECT. 5.— A. 

p. Didy of carrier — To use all 
reasonable dt proper means to secure 
safe stowage.] — ^A carrier is only bound 
to use all reasonable 8c proper means, 
but not every possible means, to 


secure the safe stowage of his cargo. 
It is not Incumbent on him to take 
special & exceptional precautions for 
Its safe carriage. — ^Avkry v, Inacan 
S.S. Oo. (1870), 5 Nlld. L. 11. 367.— 
NFLD. 


q. Stevedore’s charges — Idahility of 
owtier ] — Canadian Stevedoring Oo., 
Ltd. V. Hobin Line S.S.Co.t^OANADiAN 
Btbvedobino Co., Ltd. v. Seas Ship 
PINOO o. (B. 0.)J1927] 4 D. L. R. 614; 
119271 2 W. W. R. 737.— CAN. 
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Jur. N. S. 826 ; 8 W. R. 239 ; 141 B. R. 703 ; 
8tif) nom, Blakib v. Stbmbridgb, 29 L. J. 0. P. 
212 ; 2 L. T. 670, Ex. Ch. 

Annotationa : — Di^td. Sa«k v. Ford (1862). 13 O. B. N, S. 

90. Consd. Bntish Columbia & Vancouver’s Island 

Spar, Lumber & Saw Mill Co. v. Nettleshlp (1868), 37 

L. J. C. P. 235. Apld. The Catharine Chalmers (1874), 

32 L. T. 847. Rofd. Roberts v. Shaw (1863), 4 B. & S. 

44 ; Ohrloff v. Brlscall, The Helene (1866), L. R. 1 P. C. 

231 ; Sandoman v. Scurr (1866), L. R. 2 Q. B. 86. 

2976. Duty of master — To stow goods properly — 
As agent of owner — In absence of contrary custom 
or agreement.] — Blaikie v * Stbmbridgb, No. 2975, 
ante, 

2977. To inquire as to proper protection of 

goods.] — charterparty provided that the stowage 
of the cargo should be under the control of the 
master, & that the shipowners should be respon- 
sible for proper stowage. The cargo loaded 
included a consignment of chloride of lime in 
iron drums, all of which were apparently in good | 
condition. The charterers’ agents who saw to 
the loading stowed the dnims of chloride of lime 
below deck. During the voyage the chloride of 
lime corroded the drums, & fumes leaked out, 
causing damage to other cargo in the hold. The 
leakage of the fumes was due to a latent defect 
in the drums : — Held : the clause providing that 
the shipowners should be responsible for proper 
stowage of the cargo did not amount to an absolute 
warranty. It only meant that the shipowners 
would not be negligent in the stowage of the 
cargo, & in the absence of negligence on the part 
of the master in allowing the chloride of lime to 
be stowed below deck, the shipowners, as between 
themselves & the charterers, were not liable for 
the damage. — Union Castle Mail S.S. Co. v, 
Borderdale 8IIIPPINO Co., [1919] 1 K. B. 612 ; 
88 L. J. K. B. 979 ; 120 L. T. 009 ; 14 Asp. 
M. L. C, 435 ; 24 Com. Cas. 164. 

2978. Duty of owner — To stow as skilfully as 
competent stevedore.] — Anglo-African Co. r. 
Lamzed, No. 3017, post. 

2979. Stevedore’s charges — Liability of owner — 
Ship sub-chartered — Bankruptcy of sub-charterer.] 
— The owner of a ship had chartered her to A. for 
the purpose of being loaded ; the chaiterparty 

rovided that the stevedore was to be nominated 
y the charterer, & be under the control of the 
captain, & was to be paid by the owner. A. 
sub-chartered the ship to B., entering into a charter- 
party with a similar clause. B. employed pltf., 
who was a stevedore, to load the ship, & intro- 
duced him to deft, as the person who was to load 
the ship. Deft, frequently came on board while 
the ship was being loaded, & superintended & gave 
certain instructions relative to the stowage of the 
cargo. On completion of the loading pltf. sent 
in his account to B. headed “ To captain & owners,” 
& pressed B. for payment. B. had sent in his 
account to A. & A. had sent in his account to deft., 
with the item “ Stevedore’s account ” charged. 
Deft, had paid A.’s account, & A. had paid B.’s 
account, B. became bkpt., & did not pay pltf. : — 
Held : deft, was liable to pay pltf.’s account. — 
Eastman v. Harry (1876), 33 L. T. 800 ; 3 Asp. 
M. L. C. 117, C. A. 

Stowage resulting in unseaworthiness.] — See 

Sect. 6, sub-sect. 1, D. (h) iii., post. 

B. Mode of Stowage. 

See Sect. 2, sub-sect. 8, 0. (c), ante. 


C, Improper Stowage. 

(a) What amounts to Improper Stowage. 
i. In General. 

2980. Less care bestowed than required by perils 
of sea.] — M uddle v. Stride, No. 2581, ante. 

2981. Absence or insufficiency of dunnage.] — 
Morrison v. Smith (1840), 10 L. T. 275. 

2982. .] — Mora Ona & Co. v. Watts, 

Ward & Co. (1891), 8 T. L. R. 73. 

2983. Goods stowed in portion of compartment — 
Less suitable than another portion.] — C alcutta 
S.S. Co., Ltd. v. Weir (Andrew) & Co., No. 2507, 
ante. 

2984. Heavy cargo over light.] — The Tra- 
falgar, Ritson V. Tyre (1855), 10 L. T. 242. 

ii. Proximity of Different Kinds of Goods, 

2985. Currants, oilcake & turpentine.] — The 

Sir Thomas Gresham, McAndrew v. Lidgbtt 
(18.54), 10 L. T. 791. 

2986. Cambric goods & sulphuric acid.] — Pltfs. 

chartered deft.’s vessel for a voyage from Glasgow 
to (Colombo. Pltfs. sent on board the vessel some 
cambric goods, & they agreed with M. & co. for 
freight to carry goods for them. M. & co. slapped 
a quantity of sulphuric acid, which was stowed 
by deft, near pltf.’s goods. The master signed & 
delivered to pltfs. bills of lading for the goods & 
acid. It was alleged to be the duty & custom of 
merchants, who shipped sulphuric acid, to give 
notice of the same to the shipowner. No notice 
was given to deft-. In the course of the voyage 
the sulphuric acid leaked & damaged pltf.’s goods. 
In an action by pltfs. on the bill of lading, for not 
delivering the goods in good condition : — Held : 
the neglect of pltfs. to give notice of the shipment 
of the sulphuric acid was no excuse for deft.’s 
breach of contract, since it was only a remote 
cause of the damage, the proximate cause being the 
act of deft, in placing the acid where it was ; & 
even if the declaration had been on the charter- 
party, & it had contained an agreement to inform 
deft, when sulphuric acid was shipped, & pltfs. had 
actually shipped it, deft, would nevertheless have 
been liable. — A i.ston v. Herring (1850), 11 Exch. 
822 ; 25 L. J. Ex. 177 ; 27 L. T. O. S. 70 ; 156 
E. R. 1005. 

Annotations Refd. Blower r. G. W. Ry. (1872), L. R. 7 

C. P. 655 ; Budgett v. Binningrton (1890), 60 L. J. Q. B. 

1. Mentd. ^liuHliull v. Oakes (1858), 2 H. Hn N. 793 ; 

Speeding v. Young (1864), 33 L. J. C. P. 286. 

2987. Coffee & cocoanut oil.] — The Sepoy, 
Palmer v. Lemon (1806), 3 Mar. L. C. Digest of 
Shipping Law Cases, p. 70. 

2988. Tobacco & plassava.l — C haves v. Brooks 
( 1866), 3 Mar. L. C. Digest of Shipping Law Cases, 
p. 70. 

2989. Casks of oil with wool & rags — Shippers 
superintending stowage — Ignorance of owner as to 
latent effect of heat.] — Under a chaiterparty the 
shippers put a cargo, consisting of casks of oil, 

I wool, &- rags, on board the chartered vessel, & 
personally superintended the stowage of the car^o 
in the hold of the vessel. In the margin of the bill 
of lading of the casks of oil there was this memo- 
randum, “ weight, measurement, & contents un- 
known, & not accountable for leakage.” The bill 
of lading was indorsed in blank by the shippers, & 
assigned to B. & co. In the course of the voyage 
the oil casks became heated by the action & con- 
tiguity of the wool & rags, & a very large portion 
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671. timber.] — Habbanbroy Visramv. British India Steam Navigation Co., Ltd. (1889), 1. L. R. 13 Boxn. 
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Sect. 6 . — The loading: Svb-sect, 5, C. (a) it. 

<S: (b) i. 

of the oil was lost. In a suit against the ship under 
the provisions of Admiralty Court Act, 1861 (c. 10), 
for damages occasioned by the shipowner’s negli- 
gence : — Held: (1) ignorance of the shipowners 
as to the latent effect of heat, in storing the casks 
of oil with wool & rags, did not, in the circum- 
stances of the shippers superintending the stowage, 
amount to such negligence as to make them liable 
to the holders of the bill of lading for the loss 
occasioned by the leakage of the oil ; (2) the 
limitation of liability by the memorandum in the 
bill of lading, that the shipowners were not to be 
accountable for leakage, was not restricted as to 
the quantity of leakage, & protected the ship- 
owners, in the absence of proof that the leakage 
was occasioned by their negligence. — O hrlopf v. 
Bmscall, The Helene (1866), L. R. 1 P. C. 231 ; 
4 Moo. P. C. C. N. S. 70 ; Brown. & Lush. 429 ; 
35 L. J. P. C. 63 ; 14 L. T. 873 ; 12 Jur. N. S. 
675 ; 15 W. R. 202 ; 2 Mar. L. C. 390 ; 16 E. R. 
242, P. C. 

Annotations : — As to (2) EzPld. The Fi(?lia Maggiore (1868), 
L. R. 2 A. & E. 106. Distd. The Nepoter (1869), L. R. 
2 A. & E. 375. Consd. Thrift v. Yoiile (1877), 46 
h. J. Q. B. 402. Befd. Czech r. General Steam Navigation 
Co. (1867), L- R. 3 C. P. 14. Oenerally, Rc^. The Xantho 
(1886), 11 P. D. 170. Hentd. Glblln v. McMullen (1868), 
L. R. 2 P. C. 317. 

2990. Oilcake & tobacco.] — Pltfs. were assignees 
for valuable consideration of bills nf lading for 
1,000 barrels of oilcake shipped oj board The 
Figlia Maggiore, at New York, & which the master 
had agreed “ to deliver in like good order & con- 
dition at the poii of London.” The vessel was at 
the time under a chaiierparty, of which the 
shippers were ignorant, the master having put up 
the ^ip as a general ship. The oilcake was stowed 
with hogsheads of tobacco, oaken staves being 

laced between them. A suit having been brought 
y pltfs. against the shipowner for damage suffered 
by the oilcake on the voyage: — Held: (1) the 
ontis of proving negligence lay on pltfs. ; (2) the 
mode of stowage of the oilcake & tobacco was 
unknown to pltfs., & the damage, however caused, 
was occasioned by the negligence or misconduct, 
as well as by the breach of contract, on the part of 
deft. & his servants. — T he Figlia Maggiore 
(1868), L. R. 2 A. & E. 106 ; 37 L. J. Adm. 52 ; 
18 L. T. 532 , 3 Mar. H. C. 97. 

Annotations: — As to (2) Consd. The Nepoter (1869), L. R. 
2 A. d: E. 375. Qcner^v, Befd. The Freedom (1869), 
L. R. 2 A. & E. 346 ; Sewell v. Burdick (1884), 10 App. 
Gas. 74. 

2991. Coal & machinery.] — ^M ackill v. Wright 
Brothers & Co., No. 1823, ante. 

2992. Cheese & chocolate.] — T he Thorsa, No. 
2732, ante. 

2993. Eggs & rotting potatoes.] — Pltfs. were the 
owners of a quantity of eggs which were shipped in 
May, 1924, from Dantzig to London on a motor 
ship belonging to defts. Before the eggs were put 
on board at Dantzig the ship had alre^y loaded a 
large consignment of potatoes, which in fact were 
in a rotting condition. The eggs were placed in 
the hold with the potatoes, & in consequence of 
their proximity became tainted & suffered in 
value. Pltfs. claimed damages from defts. accord- 
ingly. The bill of lading under which the eggs 
Were cariicd contained exceptions relieving defts. 
from (inter alia) liability for loss due to bad 
stowage, & defts. contended that the damage in 
question was a result of bad stow^age. Pltfs. con- 
tended that the damaire was due to unseaworthi- 
ness, because the fact that the potatoes were on 
board before the eggs were loaded rendered the 
vessel unsea woi thy for the carriage of eggs : — 


Held : (1) the loss was the result of bad stowage 
& not of unseaworthiness, & therefore defts. were 
protected by the exception ; (2) obiter, where an 
exception protects shipowners against liability for 
loss due to unseawoithiness if they have taken 
reasonable means by appointing ” experienced or 
qualified ” officers to provide against unseaworthi- 
ness they must, to escape liability, appoint officers 
who are qualified by experience or qualified in 
some other way for the particular work, & it is not 
enough that the officers should be qualified in the 
sense of holding certificates. — ^W erner v. Det 
Bergenske Dampsktbrselsciiapt (1926), 134 

L. T. 573 ; 42 T. L. R. 265 ; 17 Asp« M. L. C. 18. 

iii. Stowage on Deck. 

2994. Whether improper stowage.] — (1) Semble : 
a plea of a custom of trade in London may be sup- 
ported by proof of a custom prevailing in London 
& other English ports. 

(2) Where issue is joined on the question 
whether a pai'ty had notice that goods would be 
stowed according to such alleged custom, proof of 
the usage of trade, though strong evidence of 
knowledge, is not sufficient to induce the ct. to 
assume the fact of notice, contrary to a finding of 
the jury negativing such notice. 

(3) There may be other & valid reasons for 
stowing goods on deck ; indeed, some goods could 
be stowed in no other place, such as timber, &, on 
some voyages, live animals (L04 D Denman, G.J.). 
— Milward v. Hibbert (1842), 3 Q. B. 120; 2 
Gal. & Dav. 142 ; 11 L. J. Q. B. 137 ; 6 .Tur. 706 ; 
114 E. R. 452. 

Annotations : — As to (3) Consd. Apollinaris Co. v. Nord 

Deutsche Insce., (191)41 1 K. B. 252. (fenerallv, Consd. 
*. ' b V. Marwood (1881), 7 Q. B. 1). 62. Belo. Royal 

Exchant^e Sliipping: Co. v. Dixon (1886), 12 App. Cas. 

11. Hentd. Hall v. Janson (1855), 24 L. T. O. S. 289 ; 

Sweeting: v. Pearce (1859), 7 C. B. N. S. 449 ; MiUer v. 

Tetherlngton (1863), 9 L. T. 231. 

2995. .] — On a ship caiTying a general cargo 

from New Orleans to Liverpool cotton was shipped 
on deck under a practice by which owners of 
vessels trading between those ports were in the 
habit of stowing goods on deck in violation of their 
contract with the shipper, the shipowners accepting 
full responsibility for the consequences. The bills 
of lading for part of the cotton contained the 
words “ under deck.” All the bills of lading con- 
tained exceptions (inter alia) in favour of “ jetti- 
son.” On the voyage the ship took ground, & in 
order to get her off the master properly jettisoned 
the cotton. The indorsees of the bills of lading 
having brought an action against the shipowners 
to recover the value of the cotton : — Held : 
whether the bills of lading did or did not contain 
the words “ under deck,” the cotton was carried in 
breach of the contract, & was not within the 
exceptions specified in the bills of lading, which 
had exclusive reference to goods safely stowed 
under hatches ; the shipowners had therefore no 
legal excuse for their failui'e to deliver ; the cause 
of damage was not too remote, & the shipowners 
were liable to the indorsees for the value of the 
cotton. — Royal Exchange Shipping Co. v. 
Dixon (1886), 12 App. Cas. 11 ; 56 L. .1. Q. B. 
266 ; 56 L. T. 206 ; 35 W. R. 461 ; 3 T. L. R. 172 ; 
6 Asp. M. L. C. 92, H. L. ; affg. S. C. sub nom. 
Nbwall V. Royal Exchange Shipping Co. 
(1885), 33 W. R. 868 ; aid) nom. Dixon v. Royal 
Exchange Shipping Co., Ltd. (1885), 1 T. L. R. 
490, C. A. 

Annotations: — Befd. Dloderichgen v. Farquharson, [1898] 

1 (J. B. 150 ; Re Sutro & Heilbut, Symons, [19)7] 2 K. B. 

848. Hentd. Tancred, Arrol v. Steel Co. of Scotland 

(1890), 15 Ai;p. Cas. 125 ; Shaw v. Symmons, (19171 1 

K. B. 799. 
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2996. Evidence oi usage.] — Where in a 

memorandum of charter, it is agreed that the ship 
shall proceed to Quebec, & there load from the 
factors of the freighter a full cargo, not exceeding 
what the ship can reasonably stow, the words in 
italics are merely a qualification upon the ship- 
owner’s ei^agement to carry a full cargo, & not 
a substantive engagement on his part to stow the 
cargo in a reasonable manner. Upon an issue 
whether a cargo, loaded on deck, is improperly 
loaded. A., a witness called on the part of pltf., 
to prove that the practice of stowing part of the 
cargo upon deck is dangerous, states, in answer 
to a question put to him on cross-examination, 
that it is usual for ships in the particular trade to 
carry deck cargoes. A. may be asked, upon 
re-examination, whether it is not usual for the 
shipowner to pay for deck cargo washed or thrown 
overboard. Upon an issue whether a deck cargo 
was loaded at the request & by the order & direction 
of the freighter, proof that the superintendent 
of the freighter’s warehouse, who delivered out the 
goods for shipping, was aware of & approved of 
the stowage of the cargo, does not support the 
affirmative of the issue. A direction to a jury that 
primd facie the deck was not the proper place for 
stowing any part of the cargo, & that if it increased 
the danger of the ship or of that part of the cargo, 
it is an improper stowage, was held to be correct, 
though it appeared that it had been usual to load 
deck cargoes in the particular trade, but it also 
appeared to be usual for the shipowner to bear the 
loss of deck cargo washed or thrown overboard. — 
Gould v, Oijver (1840), 2 Man. & O. 208 ; 2 
Scott, N. K. 241 ; 133 E. R, 723 ; previous pro- 
ceedings (1837), 4 Bing. N. C. 134. 

AnnotcUions : — Befd. I)loderich.scn v. Farquharson, [18981 

1 Q. B. 150. Mentd. Lewin v. Edwardw (1842), 9 M. & 

W. 720 : Carr v. Iloyal Exchange Ashco. Corpn. (1864), 

5 B. & S. 941 ; K. r. Murphy (1869), L. l\. 2 l\ C. 535 ; 

11. V. Paul (1890), 25 Q. B. D, 202. 

2997. .] — Milwaud v. Hibbert, No. 

2004, ante, 

2998. Stowage increasing danger to ship or 

cargo.] — Gould v, Olivphi, No. 2090, ante. 

2999. Goods stowed in cabin.] — ^Mitciie.son 

V. Nicol, No. 1932, ante, 

3000. Ciause in bili of iading.] — Armour 

& Co. V, Leopold Walford (London), Ltd., No. 
2188, ante, 

(b) Liability, 
i. In Geyieral, 

See Carriage of Goods by Sea Act, 1924 (c. 22), 
Article III. (2). 

3001. Liability of master — Accidental damage by 
servants.] — Goff v, Clinkard (1760), 1 Wils. 
282, n. ; 95 E. R. 020, N. P. 

Annotation Reid. Nugent v. Smith (1875), 1 C. P. D. 19. 

3002. Charterer appointing stevedore — 

Verbal agreement not incorporated in charterparty.] 

— SwAiNSTON V, Garrick, No. 3012, post, 

3003. To act under master’s orders.] — 

Blaikie V, Stembridge, No. 2975, ante. 


3004>. Liability of charterer.] — Swainston v, 
Garrick, No. 3012, post. 

3005. ^] — Sandeman v, Scurr, No. 2038, 

ante, 

3006. Action for damages— When maintainable 
by consignor — Consignee having no property in 
goods — At time of shipment.] — By a bill of lading 
the captain was to deliver the goods for the con- 
signor, &, in his name, to the consignee. At the 
time of shipment the consignee had no property 
in the goods : — Held : an action against the ship- 
owners for damage done to the goods must be 
brought in the name of the consignor ; & that, 
although the consignee had insured the goods & 
advanced the premiums of insurance before the 
arrival of the ship. — Sargent v, Morris (1820), 
3 B. & Aid. 277 ; 106 E. K. 665. 

Annotations: — Consd. Dunlop v, Lambert (1839), Macl. & 

Rob. 66.3. Mentd. Coombs v. Bristol & Exeter Ry. 

(1858), 27 L. J. Ex. 269. 

3007. Special contract by consignor 

with carrier.] — D unlop v. Lambert (1839), 6 
Cl. & Fin. 600 ; Macl. & Rob. 663 ; 7 E. R. 824, 
H. L. 

Annotations : — Reid. Coombs v, Bristol & Exeter Ry. 

(1858), 3 H. & N. 1 ; Calcutta & Burmah Steam Naviga- 
tion Co. V. Do Mattos, De Mattos v. Calcutta & Burmah 

Steam Navigation Co. (1863), 2 New Rep. 575 ; Colonial 

Insce. Co. of New Zealand v, Adelaide Marine Insce. 

(1886), 12 App. Cas. 128. 

3008. Measure of damage — Loss on contract of 
resale before delivery — Owner’s ignorance of con- 
tract.] — The St. Cloud, No. 2490, ante, 

8009. Onus of proof of damage.] — On an allega- 
tion that damage to cargo originated from defective 
stowage, & heat & fermentation arising from the 
cargo being stowed in too close conjunction with 
other cargo : — Held : pltfs. must establish affirma- 
tively that the cargo on its arrival at its port of 
destination was in a damaged condition ; & the 
omis then falls on the ship to prove that the 
original stowage was good, & the perils of the sea, 
subsequently occurring, created the damage. — 
The Alexandra (1866), 14 L. T. 742 ; 14 W. R. 
406 ; 2 Mar. L. C. 372. 

3010. .] — The Figlia Maggiore, No. 2990, 

ante, 

3011. Determination whether damage due to bad 
stowage or unseaworthiness — Order of shipment & 
stowage not ground of decision.] — Werner v, Det 
Behgenske Dampskibsselschaft, No. 2993, ante. 

Excepted perils .] — Sec Sect. 4, sub-sect. 14, ante. 

ii. Liability of Owmr, 

3012. Uabillty for negligent stowage.] ~ The 

owner of a ship, & not the charterer, is p'^'*/tnd facte 
liable to the consignees for damage done to goods 
on the voyage, by reason of improper stowage. 

The master is primd facie Hable for the safe 
stowage of the cargo, but he is exonerated by the 
special appointment of his own slower by the 
freighter ; & if the freighter by a verb^ agreement 
with the owner, undertakes to appoint his own, 


PART VII. SECT. 5, SUB-SECT. 5.— PART VII. SECT. 6. SUB-SECT. 6.— 
C. (a) iii. C. (b) i. 


2006 i. Whether improper stowage — 
Evidence of usaae .] — Rand Indent, 
Ltd. V. The Motherland (Master & 
Owners) (1919), 40 N. L. R. 210.— 

S. AF. 


8000 1 . Clause inbill of lading.]-- 

Burns, Philp & Co., Ltd. v. Western 
Australian Steam Navigation Co., 
Ltd. i;: Ocean S.S. Co., Ltd. (1922), 
24 W. A. L. R. 115.— AUS. 


8000 ii. .] — Ford Motor 

Co., Ltd. v. Union S.S. Co, oj New 
Zealand (B. C.), [1925] 3 D. L. R. 
1169; [1925] W. W. R, 708.— CAN. 


t. Determination whether damage due 
to bad stowage or unseaworthiness .] — 
MoEwan & Co. V. Brabender (1895), 
16 N. S. W. L. R. 200.— AUS. 

PART VII. SECT. 6, SUB-SECT. 6.— 
C. (b) ii. 

3012 i. Liability for negligent stowage,] 
— The shipper’s knowledge of the 
manner in which his goods ore being 
stowed \mder a contract of afCi’cight- 
mont does not alone excuse shipowners 
from liability for damages caused 
through Improper or insufficient stow- 


age. — GLENOOIL S.S. Co. V. PiLKING* 
TON, Glenooil S.S. Co, V, Ferguson 
(1897), 28 S. C. R. 146.— CAN. 


8012 ii. .) — Bombay & Africa 

Steam Navigation Co. v. Haji ^UM 
1017^ T L. R- 41 Bom. 119. — IND. 


3012 iii. The master & owners 

of a vessel are responsible for a 
deterioration In the quality of an arUole 
shipped ou board such vessel, aridng 
from the article in question having 
been placed too near another article, 
In its nature calculated to Injure the 
former ; & it seems that a knowleoge 
on the port of the shipper of toe 
damaged uticle of the other parts 
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Sect 6. — The loading: Siib-secU 5, C. (6) ii., 2>. 
iScct. 6: Siib-sect, 1, 

& he acts as such, the mere silence of a charter- 
party, subsequently entered into, does not subject 
the master to his original liability. — S wainston v. 
Garrick (1833), 2 L. J. Ex. 255. 

Annotations: — Consd. Blaikio v. Stembridpre (1859), 6 C. B. 

N. S. 894. Diatd. Roberts v. Shaw (1803), 4 B. & S. 44. 

8013. .] — Blaikie V. Stbmbridge, No. 2976, 

ante, 

3014. .] — Hayn V, CULLIFORD, No. 2099, 

ante, 

3015. Charterer appointing stevedore — Master 
& owner remaining responsible.’*] — By a charter- 
p^ty the owner agreed to let & the charterer to 
hire the ship for a certain period, the ship, being in 
good & working order, & her master, officers, 
& crew being duly shipped, to be placed at the 
disposal of the charterer in the port of London on 
a given day, the hire to commence from & after 
the time that she should have been placed at the 
disposal of the charterer with a clean & clear hold 
& ready to load. It was further stipulated, that 
tlxe owner w^ to appoint, victual, &, pay the 
master, officers, & crew, & to provide & pay for 
the necessary equipment for the working of the 
ship, & to pay all other charges whatsoever, save 
& except for coals, pilotages, poH charges, &; 
labour, which were to be paid by the charterers ; 
& that the cargoes were to be taken on board & 
discliarged by the charterers, the crev of the vessel 
rendering customary assistance so far as they 
might be under the orders of the master ; & the 
charterers were to have liberty to employ 
stevedores & labourers to assist in the loading, 
stowage, & discharge thereof ; but such stevedores 

labourers, being under the control & direction 
of the master, the charterers were not in any case 
to be responsible to the ownei-s for damage or 
improper stowage ; & further, that “ the master 
& owner of the sliip should devote the same 
attention to the cargo, should use the same 
endeavours to ixromote dispatch, should in 
every respect be & remain responsible to all whom 
it might concern, as if the ship was loading & dis- 
charging her cargoes & performing her voyages for 
account of the owner, & independently of that 
charterparty ; — Held : there was nothing in this 
charterparty to exonerate the owner from 
responsibility for negligent & improper stowage 
by the stevedores employed by the charterer under 
the above stij)ulation. — Sack v. Ford (1862), 13 
C. B. N. 8. 90 ; 1 New Rep. 96 ; 32 L. J. 0. P. 12 ; 
9 Jur. N. S. 750 ; 143 E. R. 36. 

Annotations: — Distd. Roberts v. Shaw (1863), 4 B. & S. 

44. Apld. Hayn v. Culllford (1878), 3 C. 1’. 1). 410. Refd. 

Anglo -African Co. v. Lamzed (1866), liar. & Rnth. 216 ; 

Omoa & Cloland Coal & Iron Co. v. Huntley (1877), 37 

L. T, 184. 


8016. Theft by stevedore — Fines & 

damages paid by charterers.] — By a charteiparty 
shipowners were made responsible for full & com- 
plete delivery of the cargo & also for its proper 
stowage by the stevedores, but the stevedores 
were to be employed by the charterers. When 
loading the ship for a voyage to Brazil the steve- 
dores stole part of the cargo, & owing to their theft 
the charterers were unable to make full delivery 
at the Brazilian port. As the cargo actually 
delivered did not correspond with that shown 
on the ship’s manifest, the Brazilian Govt, imposed 
fines on the local agent of the charterers. The 


charterers reimbursed their agent, Sd also paid 
damages to the owners of the goods which were 
stolen ; & they now sought to recover the amounts 
of the fines & damages so paid by them from the 
shipowners : — Held : the clause in the charter- 
party which made the shipowners responsible for 
full & complete deliveiy of the cargo did not apply 
where the loss of cargo had been occasioned by the 
felonious acts of the charterers* own servants, & 
therefore the shipowners were not liable for either 
the fines or the damages. 

Qu, : whether if the charterers had been pro- 
tected by their bill of lading from any obligation 
in consequence of the theft to pay damages to the 
owners of the goods they could nevertheless under 
the charterparty have compelled the shipowners 
to make good the loss. — Royal Mail S.8. Co. v, 
MACINTYRE Brothers & (Jo. (1911), 16 Com. Cas. 
231. 

3017. Failure to appoint — Cargo stowed to 

best of master’s skill.] — It is the duty of the owner 
of a vessel to stow the cargo with as much skill as 
a competent stevedore can do. Therefore, in an 
action by charterers against Bhijxowncrs, for not 
loading as much as the vessel could reasonably 
carry, the charterparty containing the words 
“ (charterer’s stevedore to be employed by ship ** : 
— Held : to be no answer that pltfs. had not 
appointed a stevedore, the cargo was stowed to 
the best of the master’s skill & ability. — Anglo- 
African (Jo. v, IjAMZED (1866), h. R. 1 C. P. 226 ; 
Har. & Ruth, -216 ; 35 L. J. O. p. 145 ; 13 L. T. 
796 ; 12 Jur. N. S. 294 ; 14 W. R. 477 ; 2 Mar. 
L. (J. 309. 

Annotation: — Reid. Standard Oil Co. of Now York v. Clan 

Lino Steamers, 119241 A. C. 100. 

3018. Charterparty not amounting to 

demise.] — Sandeman v, Scurr, No. 2038, ante. 

3019. At risk & expense of ship.] — The 

Catharine Chalmers, No. 2602, ante, 

3020. Cargo at ship’s risk — Stevedore paid 

by charterer.] — The ship had to take tlie cargo on 
board & stow it, & although by the terms of the 
charteiparty the shipper was deputed to appoint 
& pay the stevedoix?, the work which the stevedore 
had to do was still the ship’s work & the ship re- 
mained liable for its proper performance, the 
cargo being at the ship’s risk {j)er (Jur.). — ^Ander- 
sen V, Crundall Sc Co. (1898), 14 T. L. R. 256. 

3021. Shipper’s knowledge of mode of stowage.] 
— (1) If a person ship goods on board a vessel, 
knowing that she is chaitered, the consignee of 
the goods can maintain no action against the owner 
of the ship if the goods be injured by bad stowage 

(2) If the shipper of goods was warned as to 
the way in which goods would be stowed, the 
consi^ee cannot maintain any action for damage 
occasioned by such stowage, even if the stowage 
were bad. — Major v. White (1835), 7 C. & P. 
41, N. P. 

Annotations :~As to (1) Refd. Blallde r. Stembrldge (1859), 

6^. B. N. S. 894 ; Wogstaff v, Anderson (1879), 4 C. P. D. 

3022. Shipper’s knowledge that ship chartered.] 

— ^Major V, White, No. 3021, ante. 

8023. .]— The 8t. Cloud, No. 2190, ante. 

3024. .] — Sandeman v. Scurr, No. 2038, 

ante, 

3025. .] — The Fxglia Maggiore, No. 2990, 

ante, 

3026. Liability apart from negligence.] — Gil- 
lespie V. Thompson (1866), 0 E. & B. 477, n. ; 


of the veseePB cargo, & of the mann( 
of atowago used on board of her wl 
master Sc owners froi 
this liability. — Beck v. The Kei 
^Oif (Owsma) (1824), 1 Nfld. L. ] 


407.— NFLD. 

u. Onus of proof.} — In an action by 
a consignee against a shipowner for 
negligent in tne loading & stowage of 
eggs: — atld: the onus of proving 


negligence was on pltf. — M akins Pro- 
duce Co. V. Union S.S. Co. op New 
Zealand, 11927) 1 D. L. R. 97 [19*^7] 

1 W. W. R. 206.— CAN. 
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2 Jut. N. S. 713, n. ; 119 E. R. 043 ; 8vib nom. 
The Star op the West, Gillespie v, Thompson, 
10 L. T. 242. 

Annotation : — Apld. Brass v, Maitland (1856), 6 E. & B. 

470. 

3027. Stowage under control of master.] — 

Union Castle Mail S.S. Co. v. Borderdale 
Shipping Co., No. 2977, ante, 

3028. Stowage in course of voyage.! — In an 
action by a shipper against shipowner there being 
a general count for a breach of the bailment, not 
arising from the excepted causes, & also for a 
breach in bad stowage ; the evidence being that 
the goods had been in the course of the voyage, 
&: in bad weather, stowed in the tank upon coals ; 
& that they arrived damaged by sea water & coal 
dust. The judge told the jury that they must 
hnd for defts. on the first count, & that they 
should find for them upon the second, if they 
thought that, under the circumstances, what had 
been done was the best that could be done. — 
ZiPSY V, niLL (1858), 1 F. & F. 570, N. P. ; sub- 
sequent proceedings, 1 F. & F. 573, n. 

3020. Ignorance of owner as to effect of stowage 
— Induced by wilful misrepresentation of shipper.] — 
Declaration against defts., shipowners, for negli- 
gently carelessly stowing salt cake, whereby it 
sustained damage. Fifth plea, that salt cake was 
a corrosive & destructive substance, rotting casks 
& other substances being in contact with it, which 
pltfs. know, but which defts., without any default 
on their part, did not know, & could not reason- 
ably be expected to know, until aftcu* tlie happen- 
ing of the damage complained of ; that it was 
the duty of pltfs., before or at the time of the 
shipment or stowage, to have informed defts., & 
to nave used due & reasonable care in ascertaining 
that defts. wore informed of the corrosive £ 
destructive nature of salt cake, in order to its 
proper & safe stowage by them ; that pltfs. did 
not so inform defts., or ascertain that they were 
so informed, but, on the contrary, improperly & 
negligently delivered the salt cake to defts. in 
bulk, & pltfs. thereby & otherwise represented to 
defts. & induced them to believe, & they did 
reasonably believe, that the salt cake might be 
placed in contact with casks, etc. ; that, under 
this reasonable belief, & induced as aforesaid, 
defts. stowed the salt cake in contact with & 
between & amongst casks of salt provisions, being, 
as they reasonably believed, a safe & proper mode 
of stowing the same ; & that afterwards, & with- 
out default of defts., the salt cake corroded, 
rotted, & destroyed the casks, & the hoops thereof, 
& the brine therefrom damaged the salt cake, & 
caused the default in the delivery thereof com- 
plained of in the declaration. Replication that 
salt cake is an article of merchandise well known 
in trade & commerce, &> the nature & properties 
of which are well known in trade & commerce, 
& is an article of merchandise commonly carried 
in ships, & the nature & properties of which are 
commonly & well known to persons carrying on 
the trade & business of carriers by water, & that, 
at the time of the shipment, defts. well knew that 
the goods were salt cake : — Held : the fifth plea 
was good, & the replication no answer to it ; for, 
if defts.’ ignorance arose from the wilful misre- 
presentation of pltfs., such ignorance was justifiable. 


— ^Hutchinson v. Guion (1858), 5 C. B. N. S. 
140 ; 28 L. J. C. P. 63 ; 32 L. T. O. S. 276 ; 4 
Jut. N. S. 1149 ; 6 W. R. 757 ; 141 E. R. 59. 

Annotations Eofd. OhrlofC v. Briacall, The Helene (1866), 

L. R. 1 P. C. 231 j Blower v, G. W. lly. (1872), L. R. 7 

C. P. 655. 

3030. Acceptance of certificate of stowage by 
shipper — Certificate inconsistent with Harter Act.] 

— bill of lading, incorporating the Harter Act, 
contained the following clause : “It is also 
mutually agreed that the carrier shall sliip & 
stow the cargo in accordance with the require- 
ments of the surveyors of the New Orleans Board 
of Underwriters, & that the shipper, owner, & 
consignee of the goods shall accept the certificate 
of any such surveyor or surveyors as conclusive 
evidence that the vessel has been properly prepared 
in every way for cargo, & that . . . the cargo 
has been properly dunnaged & stowed. . . .” 
Semble: the above clause, which purported to 
make the certificate of an outside body conclusive 
that the cargo liad been properly stowed, was 
inconsistent with the Harter Act, which makes 
the shipowner liable for negligent stowage & pre- 
vents him from limiting his liability. — ^W alters 
V, Rank (Joseph), Ltd. (1923), 39 T. L. R. 255. 

D. Employment of Stevedores, 

Improper stowage— Charter appointing stevedore 
— ^Liability of master.] — See Nos. 3002, 3003, ante. 

Liability of owner.] — See Nos. 3015- 

3020, ante. 

Whether iiablUty excepted.] — See Nos. 2703, 2705, 
2714, 2720, ante. 

Stevedore’s charges — Liability of owner.] — See 

No. 2979, ante. 


Sect. 6.— THE VOYAGE. 

Sub-sect. 1. — Seaworthiness. 

A, In General, 

See, now. Carriage of Goods by Sea Act, 1924 
(c. 22), s. 2, Article HI., r. 1, Article IV., r. 1 ; 
& compare Insurance, Vol. XXIX., pp. 186- 
195. 

3031. Presumption of seaworthiness — Rebuttal of 
presumption.] — AVlien a ship, soon after her sail- 
ing on a voyage insured, is found to be unfit for 
sea, the question whether or not she was seaworthy 
at the commencement of the risk, or the voyage, 
when not otherwise ascertained, must Be decided 
by rational inference from the circumstances. 

A ship is prlmd facie to be deemed seaworthy. 
But if it is found soon after her sailing that she is 
not so sound, without adequate cause by stress 
of weather, or otherwise, to account for it, the 
rational inference is that, notwithstanding appear- 
aAces, she was not seaworthy 

If a ship is seaworthy at the time of her sailing, 
however soon after she may become otherwise, 
the warranty is complied with. — P arker v, Potts 
(1815), 3 Dow. 23 ; 3 E. R. 977. 

Annotation: — CoDSd. Franco v, Natusoh (1836), Tyr. & 

Gr. 401. 

3032. No absolute standard.] — Br.\.dley (F. O.) 
& Sons, Ltd. v. Federal Steam Navigation 
Oo., Ltd., No. 2777, ante. 


PART VH. SECT. 6, SUB-SECT. 6,— D. 

a. Death of horse — Tackle not 
sufficient & proper ,] — ^McWhinnib v. 
Union S.S. Co. of Nkw Zealand 
(1887). 9 N. S. W. L. R. (L.) 1.— AUS. 

b. Liability of master or captain,] 
—Persons engaging a vessel under a 


charteri>arty in which they reserve 
themselves the right to employ a 
stevedore for the loading of the vessel 
have no recourse against the master or 
captain fur damages Incurred duiing 
the voyage & caused by bad loading 
or absence of ballast. — Bozzo r. 
Moppatt (1881), 11 R. L. 0. 8. 41.— 
CAN. 


PART VII. SECT. 6, SUB-SECT. 1.— A. 

3032 i. No absohde standard,] — Sea- 
worthiness means that a vessel must be 
reasonably lit for the service she is 
employed to render. It is a relative 
term, & is to be construed with refer- 
ence to the situation of the ship, the 
particular service she is engasrod to 
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Sect. 0 . — The voyage: Svb-aecU 1, A, <Br Jg.] 

8033. Knowledge of parties as to character 

of ship.] — The charterparty of a cylindrical tank 
steainer provided that it should remain in force 
for eiglit consecutive voyages. On the first & 
second voyages a large quantity of oil was lost 
by leakage, the steamer being in fact unseaworthy 
on those voyages. The charterers then repudiated 
the charter, & after the repudiation the steamer 
was made as seaworthy for the carriage of oil as 
a vessel of her description ever could be. On a 
claim by the owners for the hire which would have 
become payable if the remaining six voyages had 
been performed, the arbitrator foimd that the 
carriage of oil in a cylindrical tank steamer was 
always exceedingly dangerous & he made an 
award in favour of the owners : — Held : as the 
owners, in providing a cylindrical tank steamer, 
had performed their duty under the contract, & 
as the repairs were completed within a reasonable 
time, the charterers were not justified in re- 
pudiating the charter & the award in favour of 
the owners must be upheld.— Oompania Canta- 
BRICA DI NAVIGACION V. AnGLO- AMERICAN OlL 
Co., Ltd. (1923), 39 T. L. R. 614. 

3034. Necessity for.] — The Sophy, Magnus v. 
Fairbrass (1856), 8 L. T. 802. 

3035. Seaworthiness of lighter — Tran- 

shipment under through bill of lading.] — Wilson 
(Thomas), Sons &; Co., Ltd. v. S.S. Galileo 
(Cargo Kx), The Galileo, No. 223 J, ante. 

3036. Claim for damage through unseaworthi- 
ness — Time for making claim.] — ^In an action by 
indorsees of bills of lading against shipowners 
for breach of contract & for damages for injury 
to the goods carried, it appeared that the goods 
were shipped at Wollingf/on, New Zealand, upon 
The Clan Maclaren. At Port Pirie it was dis- 
covered that a poiiion of the goods, wool, was 
damaged by sea water, & the damaged portion 
was there transhipi^ed into The Geelong. The 
Clan Maclaren arrived in London on Apr. 13 & 
The Geelong on Apr. 23, & on arrival the wool in 
both ships was found to be damaged by sea water 
owing to the unseaworthiness of The Clan Maclaren. 
Clause (a) of the bill of lading made provision for 
transhipment of the goods. Clause {b) provided 
that “ No claim that may arise in respect of goods 
shipped by this steamer will be recoverable unless 
made at the port of delivery within seven days 
from the date of steamer’s arrival there.” 
Clause (c) provided that “ The shipowners shall 
be responsible for loss or damage arising from any 
unseaworthiness of the vessel when she sails on 
the voyage.” No claim was made by pltfs. upon 
defts. till June 10, more than seven days after the 
arrival of either vessel: — Held: (1) in view of 
the fact that the bill of lading was subject to an 


express condition making the shipowners liable 
for damage resulting from unseaworthiness, the 
provisions of clause (5) applied ; (2) the clause, 
not being clear & unambi^ous, afforded no pro- 
tection to the shipowners in respect of the goods 
transhipped to The Geelong . — ^Bank op Austra- 
lasia V. Clan Line Steamers, Ltd., [1916] 1 
K. B. 39 ; 84 L. J. K. B. 1250 ; 113 L. T. 261 ; 
13 Asp. M. L. C. 99 ; 21 Com. Cas. 13, C. A. 


AnnoUUiona : — Aa to (1) Distd. Atlantic Shipping & Trading 

Go. «.• Drov-fiifl. 9 A n 9'',n P.Af4 Gnm- 



Duty to keep ship seaworthy during voyage.] — 

See No. 3222, post. 

3037. Damage to cargo through unseaworthiness 
— Liability of shipowner — ^Position as common 
carrier.] — It is a good working rule to assume 
that when a ship is unseaworthy & the unsea- 
worthiness is the cause of damage to the cargo, 
then ^ua that particular damage the shipowner’s 
position is analogous to that of a common carrier 
of goods without any special contract, & that the 
conditions of the contract are gone subject to this 
that . . . the freight which is stipulated for by 
the charterparty is payable & that payment is 
not on a quantum meruit (Bailhache, J.). — Ford 
(H.) & Co., Ltd. v. Compaonib Furness (France), 
[1922] 2 K. B. 797 ; 92 L. J. K. B. 88 ; 128 L. T. 
286 ; 16 Asp. M. L. C. 102, D. C. 

3038. .] — The Sophy, Magnus v. 

Fairbrass (1856), 4 L. T. 742. 

B. Warranty of. 

SeCf 710W, Carriage of Goods by Sea Act, 1924 
(c. 22), s. 2, Article III., r. 1, Article IV., r. 1 ; & 
compare Insurance, Vol. XXIX., pp. 186-195, 
Nos. 1437-1656. 

3039. Implied warranty — That ship fit for 
voyage.] — A carrier by water contracting to carry 
goods for hire impliemy promises that the vessel 
shall be tight & fit for the purpose, & is answerable 
for dam^e arising from leakage ; & this, though 
he had given notice ” that he would not be answer- 
able for any damage unless occasioned by want of 
ordinary care in the master or crew of the vessel, 
in which case he would pay 10 per cent, upon such 
damage, so as the whole did not exceed the value 
of the vessel & freight.” For a loss happening by 
the personal default of the carrier himself, such as 
the not providing a sufficient vessel, is not within 
the scope of such notice, which was meant to 
exempt the carrier from losses by accident or 
chance, etc. ; even if it were competent to a 
common carrier to exempt himself by a special 
acceptance from the responsibility cast upon him 
by the common law for a reasonable reward to 
make good all losses not arising from the act of 
God, or the King’s enemies. — Lyon v. Mells 


limitation apidied to a claim for 
damages caused by unseawortbiness of 
the steamer. — Union S.S. Co. of 
British Columbia v. Drysdale (1902), 
22 C. L. T. 278 ; 32 S. C. R. 379.— CAN. 

0 . Meaning of seavJorthiTiesa.] — 
“ Seaworthiness ” includes not only 
staunchness in the sense of being built 
to withstand the elements without 
injury to the hull, but also compre- 
hends a condition which will include 
the safety of the cargo, both from 
perils of the sea as commonly under- 
stood, Sc from causes not accompanied 
by violence of the elements, such as 
leakage. — Grain Growerb Export 
Co. V. Canada Steamship Lines, Ltd. 
(1919), 43 O. L. U. 330.— CAN. 

PART VII. SECT. 6, SUB-SECT. 1.— B. 

8089 i. Implied ujorrarUv — That ^ip 
fit for voyage,)r-ln a special contract 


guaranteeing to carry goods by ship, 
a warranty of seaworthiness is implied 
by law. — Connor v, Spence, Spence v. 
Connor (1878), 4 V. L. R. (L.) 243.— 
AUS. ^ 

3039 il. .) -Grenier e. Con- 

nolly (1908), Q. 11. 34 S. C. 405.— CAN. 

8039 iil. .]— Whore a con- 

tract with a carrier requires carriage by 
sea this entails on the part of the camer, 
in the absence of effectual exempting 
provisions, a warranty of seaworthi- 
ness. Such warranty is absolute Sc is 
broken though the imseaworthlness 
be duo to a hidden defect which the 
most careful inspection would not 
have revealed. Such warranty In- 
cludes the unfitness of the ship to 
receive as well as carry the cargo. — 
Automatic Electric Telephone Co. 
V. Union S.S, Co., 11921] 1 W. W. K- 
741.— CAN. 


render, & also to the character Sc 
capacity of the vessel itself. — Jones v. 
Australian Steam Navioation Co. 
(1888), 9 N. S. W. L. R. (L.) 208.— 

AUS. 

8033 1. Knowledge of parties na 

t) character of ship .] — ^As ^‘seaworthi- 
ness’" is merely a relative term, the 
character of the particular ship as 
known to the parties must be taken 
into consideration. — Northern 8.8. 
Ck)., Ltd. v. Dominion I»ortland 
Cement Co., Ltd., [1921] N. Z. L. R. 

3036 i. Claim for damage through un- 
seaworthiness — Time for making claim.] 
5^^iPR^<5nt of goods by stumer 
the bill of lading provided that all 
for damage to or loss of the same must 
he presented within one month from 
its date, after which the same should 
be completely barred:— Held; this 
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(1804), 6 Bast, 428; 1 Smith, K, B, 478; 102 
B. B. 1134. 


ulrmofcrfioTW ;~Consd. Chlppendalo v. L. & Y. Ry. (1851), 
’ '*2, Ezpld. 


Ezpld. Liver Alkali Co. v.” Johnson 
h. 338. Consd. Harris v. G. W. Ry. 


21 L. J. Q. B. 22. _ 

(1874), L. R. 9 Exch. 33». uonsd. Harris v. G. W. Ry. 
(1876), 1 Q. B. D. 515 ; Nugent w. Smith (1876), 1 C. P. D. 
423 ; The Glenfmln (1885), 10 P. D. 103. Refd. Phillips 
V. Clark (1857), 26 L. J. C. P. 168 ; Peek v. North Staflord- 
shire Ry. (1863), lO H. L. Cos. 473 ; Lloyd v. General 
Iron Screw Collier Co. (1864), 3 H. & C. 284 ; Redhead 
V. Mid. Ry. (1869), L. R. 4 Q. B. 379 ; Stanton t>. Richard- 
son, Richardson v. Stanton (1872), L. R. 7 C. P. 421 ; 
Kopltoir V. Wilson (1876), 1 Q. B. D. 377 ; Steel v. Steel 
Line S.S. Co. (1877), 3 App. Cos. 72 ; The Northumbria 
(1906), 95 L. T. 618 ; L. & N. W. Ry. v. Hudson, [19201 
A. C. 324 ; The Christel Vlnnon, [1924] P. 61 ; Elder, 
Dempster v. Paterson, Zochonls, Griffiths Lewis Steam 
Navigation Co. v. Paterson, Zochonls, [1924] A. C. 522. 


3040. .] — Edwards v. Ingram (1853), 

21 L. T. O. S. 00. 


3041. .] — Lloyd v. General Iron 

Screw Collier Co., No. 2040, ante, 

3042. .] — Steel v. State Line S.S. 

Co., No. 2093, an<c. 

3043. .] — Where a chartered voyage is 

necessarily divided into stages for coaling purposes, 
the ship is bound to have on board at the com- 
mencement of each stage sullicient coal for that 
stage, & if the ship starts with less she is unsea- 
worthy. 

There is no diiXerence between the implied 
warranty of seaworthiness which attaches under a 
marine policy at the commencement of a voyage 
in the case of an insured shipowner & in the case 
of a shipowner under a contract of affreightment. 

Pltf.’s vessel shipped, in the Philippine Islands, 
a cargo, including a quantity of copra belonging to 
defts., under a charterparty by which the cargo 
was to be carried to Liverpool for a lump sum 
freight. The charteimarty & bill of lading relieved 
the shipowner from liability for the negligence of 
the master & crew from dangers of navigation & 
machinery. 

The voyage, in order that the vessel might be 
able to rccoal, was necessarily divided into tlireo 
stages : from Cebu, in the Philippines, to Colombo, 
from Colombo to Suez, & from Suez to lAverpool. 
Owing to the negligence of the engineer, the vessel 
left Colombo for Suez, the second stage of her 
voyage, with an insufficient supply of coal for the 
transit. Another coaling i)ort, Perim, lies between 
Colombo & Suez, & the vessel was supplied with 
sufficient coal to reach that place, where she might 
have obtained a further supply ; but this she 
neglected to do. In consequence of the insuffi- 
ciency of her coal some of the copra was used & 
consuined as fuel with the remaining coal : — Held : 
the shipowner was liable to the cargo owner for 
the loss of cargo because the vessel was unsea- 
worthy. — The Vortigern, [1899] P. 140 ; 68 

L. J. P. 49 ; 80 I.. T. 382 ; 47 W. R. 437 ; 16 
T. L. R. 269 ; 43 Sol. Jo. 330 ; 8 Asp. M. L. C. 
523 ; 4 Com. Cas. 162, C. A. 

AnnoUUions : — Apld. Greenock S.S. Co. v. Maritime IiiBce., 

[1903] 2 K. B. 657. Refd. Maciver v. Tate Steamers 

(1903), 8 Com. Cas. 124 ; Darling v. Roobum, [1907] 1 

K. B. 846. 


3044 . .] — Wade Sons & Co., Ltd. v. 

Cockerline & Co., No. 2730, ante, 

3045. Not that shipowner will take 

reasonable care to make her fit.] — In every con- 
tract for the conveyance of merchandise by sea 
there is, in the absence oL express provision to the 


contrary, an implied warranty by the shipowner 
that his vessel is seawoiihy. 

In an action to recover damages for the loss of 
iron-armour plates, which were lost on board 
defts*. ship, it appeared that defts., by their 
servants, stowed the ship, & that during rough 
weather one of the plates broke loose & went 
through the side of the ship, which in consequence 
was lost. At the trial the judge told the jury, as a 
matter of law, that a shipowner warrants the fit- 
ness of his ship when she sails, & not merely that 
he will honestly & bond fide endeavour to make her 
fit, &; left to them the questions, was the vessel at 
the time of the sailing in a state, as regards the 
stowing &> receiving of these plates, reasonably 
fit to encounter the ordinary perils that might be 
expected on a voyage at that season ; secondly, 
if she was not in a fit state, was the loss that hap- 
pened caused by that unfitness ; — Held : the 
direction was right, & con*ectly stated the liability 
of a shipowner, even though he did not hold himself 
out as a common carrier. 

In whatever way a contract for the conveyance 
of merchandise be made, where there is no agree- 
ment to the contrary, the shipowner is, by the 
nature of the contract, impliedly &- necessarily 
held to warrant that the ship is good, & is in a 
condition to perform the voyage then about to be 
undertaken, or, in ordinary language, is seaworthy 
(Field, J.). — Kopitofp v. Wilson (1876), 1 
Q. B. D. 377 ; 45 L. J. Q. B. 436 ; 34 L. T. 677 ; 
24 W. R. 706 ; 3 Asp. M. L. C. 163. 

Annoialions : — Consd. Cohn v. Davidson (1877), 2 Q. B. D. 
455 ; Steel v. State Line S.S. Co. (1877), 3 App. Cas. 
72 ; The Glenfmln (1885), 10 P. D. 103 ; The Europa, 
11908] P. 84 ; Elder, Dempster v. l^aterson, Zochonls, 
Griffiths I^owis Steam Navigation Co. v. Paterson, 
Zochonls, [1924] A. C. 522. Refd. The Northumbria 
(1906), 95 L. T. 618 ; Ingram & Royle v. Services Marl- 
times du Treport (1913), 109 L. T. 733 ; The Thorsa, 
11916] P. 257 ; The Christel Vlnnen, [1924] P. 61 ; Reed 
V. Pago & East, [1927] 1 K. B. 743. Hentd. Hyman v. 
Nyo(1881), 6 Q. B. D. 685. 

3046. .]— The Glenfruin, No. 

2655, aide. 

J — See, now, Carriage of Goods 

by Sea Act, 1024 (c. 22), Sched., Article III., r. 1. 

3047. As to jierils probable at season 

of voyage.] — Kopitoff v. Wilson, No. 3045, ante, 

3048. & likely to continue seaworthy 

during voyage.] — The ordinary' warranty as to 
seawort/hiness in a bill of lading is a warranty that 
the ship is seaworthy at the time. & reasonably 
likely to continue seaworthy on the voyage speci- 
fied. If from special circumstances in her con- 
struction she reejuires special appliances to pre- 
serve the cargo from sea damage, the owner is 
hound to provide those appliances, & will be liable 
for damage to cargo arising from the want of them. 
— The Marathon (1879), 40 L. T. 163 ; 4 Asp. 
M. L. 0. 76. 

3049. Similarity to warranty in contract for 

marine insurance.] — The Vortigern, No. 3043, 
ante, 

3050. Absolute warranty.] — The Glen- 

FRcriN, No. 2655, ante, 

3051 . .] — Joseph Thorley, Ltd. v. 

Orchis S.S. Co., Ltd., No. 3185, 2 ^ 08 t, 

3052. .] — Rio Tinto Co., Ltd. v. 

Seed Shipping Co., No. 3161, post. 


8039 iv. , 1 — In a contract to 

carry speoiflo cargo there Is an Implied 
warranty that the ship is fit to carry 
such cargo. — Ramsat v. Hokitika 
Dredoino Co. (1902), 22 N. Z. L. R. 
138.— N.Z. 

,d. WheUwT clause in hid 

of lading limiting licd^UUy violation of 


statute ,] — Bananas were shipped from 
Fiji under a hill of lading, which pro- 
vided that n<» claim for loss or damage 
should be enforceable unless made 
within seven days from the date at 
which the cargo was or should have 
been landed. The bananas were 
damaged owing to the ship being un- 


soaworthy in that, both at the com- 
mencement & during the continuance 
of the voyage, the refrigerating 
chambers wore defective. The shippers 
sued to recover damages, hut had 
failed to claim within seven days : — 
Held : the clause in the hill of lading 
above referred to weakened or lossenea 
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3058. Reasonably fit.] — Rio Tinto Co., 

Ltd. V, Seed Shipping Co., No. 3161, post, 

8054. That shipowner will exercise due 

diligence to make ship seaworthy — Extension of 
warranty to acts of servants or agents.] — ^By Art. 
III., r. 1, of the Schedule to the Australian Sea 
Carriage of Goods Act, 1924, which is in the same 
terms as the Carriage of Goods by Sea Act, 1924 
(c. 22), Sched., Art. III., r. 1, “ The canier shall be 
bound, before & at the beginning of the voyage, 
to exercise due diligence to (a) make the ship sea- 
wortliy, (6) properly man, equip, & supply the 
ship, (c) make the holds, refrigerating & cool 
chambers, Sc all other parts of the ship in which 
goods arc carried, fit & safe for their reception, 
carriage & preservation.” 

By Aii). IV., r. 1, of the Schedule to the 
Australian Act, in the same terms as Art. IV., r. 1 , 
of the English Act, ” neither the carrier nor the 
ship shall be liable for loss or damage arising or 
resulting from unseaworthiness unless caused by 
want of due diligence on the pai*t of the carrier to ” 
comply with the requirements of Art. III., r. 1, 
(a), (6) & (c). 

The obligation under these Rules of a carrier 
under a bill of lading to exercise due diligence to 
make the shi^ seaworthy & fit for the carriage of 
goods is not limited to his personal diligence ; his 
responsibUity extends to the acts or default of 
his agents or servants. Where, h owever, the 
carrier has contracted for the building of the ship 
he is not liable for lack of due diligence on the part 
of the shipbuilders or their workmen, unless he 
fails to engage builders of repute & to adopt all 
reasonable precautions, for example, requiring the 
builders to satisfy one of the recognised classifica- 
tion societies & engaging skilled naval architects, 
who advise him, & skilled inspectors, who super- 
vise the work, with due diligence. 

Senible : if he buys a sliip he must take all 
appropriate steps to satisfy himself by surveys & 
infections that she is fit for the service in wdiich 
he puts her. The need to repair a ship may cast 
on the carrier a special duty to see, so far as is 
reasonably possible, by special advisers for whom 
he is pei-sonally responsible, that tlie repairs 
adequately make good the defects. 

The Carriage of Goods by Sea Acts have intro- 
duced a new & obligatory code of responsibilities 
Sc immunities as affecting carriers under bills of 
lading in place of the former rule that carriers by 
sea, while generally under the liability of common 
carriera, were free by contract to vary & limit their 
liabilities. In particular the Acts have expressly 
abolished the previous absolute obhgation to 
provide a seaworthy ship Sc have substituted an 
obligation to use due diligence to that effect 
(Wright, J.). — ^Angliss (W.) Sc Co. (Australia) 
Proprietary v. Peninsular & Oriental Steam 
Navigation Co., [1927] 2 K. B. 450 ; 96 L. .T. K. B. 
1084 ; 137 L. T. 727 ; 43 T. L. R. 675 ; 32 Com. 
Cas. 388. 

3055. Exclusion — Contract relating to speci- 

fied vessel.] — Pltf., a master mariner, contracted 
with defts., for a lump sum to be paid him by defts., 
to take a certain specified steam tug of defts., 
towing six sailing barges, from Hull to the Brazils, 
pltf. paying the crew Sc providing provisions for 


all on board for seventy days. The engines of the 
steam tug were damaged Sc out of repair at the 
time of the contract, but neither pltf. nor defts. 
were then aware of this. The consequence, 
however, of the engines being so defective was that 
the time occupied in the voyage was increased. 
Sc pltf.'s gain in performing his contract was much 
less than it would otherwise have been : — Held : as 
the contract related to a specified vessel, there was 
no implied undertaking by defts. that it should be 
reasonably efficient for the purposes of the voyage, 
& therefore the defective state of the engines gave 
pltf. no cause of action, it not appearing that the 
engines wore in a worse state when pltf. took 
possession of the vessel than they were at the time 
of the contract. — Robertson v, Amazon Tug Sc 
Lighterage Co., Ltd. (1881), 7 Q. B. 11. 598 ; 51 
I.. J. Q. B. 68 ; 46 L. T. 146 ; 30 W. R. 308 ; 4 
Asp. M. L. C. 406, C. A. 

Apld. Tho West C^ock, [1911] P. 208 ; Point 
Anne QuarricH v. Tho M. F. Whalen (1922), 3!) T. L. R. 
37. Refd. Tho Glonmorvcn, [1913] 141. 

3056. Terms must be unambiguous.] — 

A shipowner agreed to carry frozen meat by an 
agreement wliich was so ill thought out Sc ill 
expressed in self contradictory sentences that it 
was impossible to feel sure what the parties 
intended to stipulate. Frozen meat shipped under 
this agreement arrived damaged owing to the 
unseaworthiness of the ship Sc the negligence of the 
shipowner’s agents : — Held : there being no clear 
&; express exemption, the shipowner was not 
relieved from his duty to provide a seaworthy ship 
& to take reasonable care. — Nei.son Line (Liver- 
pool), Ltd. vl Nelson Sc Sons, Ltd., [1908] A. (’. 
16 ; 77 I.. .1. K. B. 82 ; 97 L. T. 812 ; 24 T. L. R. 
114 ; 52 Sol. Jo. 170 ; 10 Asp. M. L. C. 681 ; 13 
Com. Cas. 104, 11. li. 

AnnoUitUms : — Distd. rhartored Bank of India, Australia 
& China V. British India Steam Navigation Co., [1000] 
A. O. 309. Apld. Rosin & Turpentine Import Co. v. 
Jacobs (1909), 25 T. L. R. 345 ; South American Export 
Syndicate v. Federal St<oara NaviHration Co. (1909), 100 
L. T. 270. FoUd. Ingram & Roylo v, Servloos Marltiraos 
du Tropont, [1913] 1 K. B. 538. Arid. Bank of Austra- 
lasia V, Clan Line Stc'amcrs, [1910] 1 K. B. 39 ; Lenoaupin 
17. Crtspln, [19201 2 K. B. 714 ; Layton v. aeueral Steam 
Navigation Co. (1923), 130 L. T. 662. Refd. Tho West 
Cock, [1911] P. 208 ; Pyinan S.S. Co. v. Hull & Barnsley 
Ry. (1914), 83 L. J. K. B. 1321 ; Travers v. Cooper, [1915] 
1 K. B. 73 ; Denholm t7. Shipping C^ontroUcr (1920), 124 
L. T. 378 ; Paterson, Zochonfs v. Elder Dempster, [1923] 
1 K. B. 420 ; Lake v, Simmons (1926), 95 L. J. K. B. 
586. 

3057. .1 — Wiener Sc Co. v, Wilsons 

Sc Furness-Leyland Line, liTD., No. 2218, 
ante, 

3058. .] — The MARiONGAMAiti (1922), 

163 L, T. .To. 450. 

3059. Appointment of qualified officer 

— ^Meaning of “qualified.”] — ^W erner v, Bet 
Bergenske Dampskibsselschapt, No. 2993, ante, 

3060. Express warranty — Condition precedent to 
payment of freight.] — T hompson v, Gillespy, No. 
1836, ante, 

3061. Duty to use due diligence.] — M orris 

& Morris v. Oceanic Btbam Navigation Cc^, Ltd. 
(1900), 10 T. L. R. 533. 

AnmUdums : — Consd. Pyinan S.S. Co. v, Hull & BamfiU y 
lly., [1914] 2 K. B. 788 ; Bank of AuatmloHia v. Clan 
Line SteamerB, [1 9 1 8] 1 K. B. 39. Retd. Baxter’H Leather 
Co. V, Royal Mail Steam l>acket Co. (1908), 99 L. T. 286 ; 
Wiener v, WllBona & FurnesH Leyland Lino (1910), 11 
Asp. M. L. C. 413 ; Hordern v. Commonwealth & Dominion 
Lino, [1917] 2 K, B. 420. 


the BhipownerB* obligation, & therefore 
waa void under Fl]l Ordinance 14, s. 4 ; 
Sc the shipper was entitled to damages. 
— ^Australasian United Steam Navi- 
UATiON Co., Ltd. V. Hunt, [19211 
2 A. C. 351, P. C.— FIJI. 


0 , ^ clause in a 


bill of lading which limits the ship- 
owners* liability to Bpeoified rates unless 
the value of the goods has been declared 
on shipment Sc extra freight paid there- 
on is not a violation of an Act which 
prohibits any agreement whereby the 
obligations of a shipowner to make his 


vessel seaworthy. Sc of the master, 
offloors, or servants carefully to handle, 
stow. Sc deliver the oargo, are lessoned, 
weakened, or avoided. — BEAth & Co., 
Ltd. V. Union S.S. Co. of New Zea- 
land, Ltd., [1919] N. Z. L. 11. 282.— 
N.Z. 
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8062. Whether implied warranty excluded.] 

— Bathbonb Brothers & Co. v, MacIver (D.), 
Sons & Co., No. 2794, ante, 

3063. Meaning of “ unseaworthiness — 

Fitness to meet perils of the sea — & fitness to carry 
cargo.] — Rathbone Brothers & Co. v, MacIver 
(D. y, Sons & Co., No. 2794, ante. 

When warranty commences.]— Sub-sect. 1, 
0., post, 

C, Time for. 

Sec, now. Carriage of Goods by Sea Act. 1924 
(c. 22), Article III., r. 1, Article IV., r. i ; &, 
compare, Insurance, Vol. XXIX., pp. 191-193, 
Nos. 1501-1620. 

3064. Commencement of voyage.] — Kopitopp 
V, Wilson, No. 3046, ante, 

3065. .] — Steel v. State Line S.S. Co., 

No. 2093, ante, 

3066. .] — The Marathon, No. 3048, ante, 

3067. Evidence of seaworthiness — Inference 

from circumstances.] — Parker v, Potts, No. 3031, 
ante, 

3068. Subsequent repair Insufficient — 

Although carried out before loss.] — Pltf. shipped 
goods on board deft.’s vessel, deft. undeHalang 
that the vessel should be seaworthy at the com- 
mencement of the voyage. In an action on the 
contract the declaration alleged “ that the vessel 
was not seaworthy at the commencement of the 
voyage, whereby pltf. was prevented from insur- 
ing ” ; to which a plea “ that before any damage, 
loss, or prejudice accrued to pltf. the vessel was 
made seaworthy,” was held no answer to the 
action, & bad on demurrer. — D unbar v, Smuth- 
waite (1854), 24 L. T. O. S. 92 ; 3 W. R. 08. 

3069. .] — Gilroy, Sons & Co. v. 

Price & Co., No. 3121, post, 

3070. When voyage commences.] — By a 

charterparty, deft.’s ship was to proceed to a good 
& safe place in the river or dock as ordered, & 
there take on board a cargo of cement for pltf., 
& proceed therewith to port of discharge. She 
loaded according to pltf.’s orders at the usual 
wharf for such cargo, where, however, she of 
necessity grounded at low water. From the time 
of sailing she took in water, & although she pro- 
ceeded on her voyage, the wind being fair, she 
foundered just before reaching her destination. 
The ship was seawoiihy when she commenced 
taking in cargo, but not when she set sail, & she 
must therefore have received damage in the course 
of loadmg. The jury found the master innocent 
of negligence ; — Held : the implied warranty of 
seaworthiness was not exhausted on the ships 
proceeding to the wharf under the agreement, but 
attached at the time of sailing, when the under- 
writers’ risk commenced. — C ohn v, Davidson 
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(1877), 2 Q. B. D. 465 ; 46 L. J. Q. B. 305 ; 36 
L. T. 244 ; 25 W. R. 369 ; 3 Asp. M. L. C. 374. 

Amiotaiiom Reid. The Uona (1884), 51 L. T. 28 ; The 

Thorsa, 119161 P. 257 ; Elder, Dempster v. Paterson, 

Zochonis, Griffiths Lewis Steam Navigation Co. v, Pater- 
son. ZochonlB, ri924] A. C. 522 ; Hoed v, Pago & East, 

[1927] 1 K. B. 743. 

3071. Voyage in stages — Commencement of each 
stage.] — There may be different stages of sea- 
worthiness in cases where the different stages of 
navigation involve the necessity of a different 
equipment or state of seaworthiness ; but the 
vessel must be properly equipped, & in all respects 
seawoiihy, for each of the stages respectively at 
the time when she enters upon each stage, other- 
wise the warranty of seawortliiness is not complied 
with. —Quebec Marine Insurance Co. v. Com- 
mercial Bank op Canada (1870), L. R. 3 P. C 
234 ; 7 Moo. P. C. C. N. S. 1 ; 39 L. J. P. C. 53 ; 
22 L. T. 659 ; 18 W. R. 769 ; 3 Mar. L. C. 414 ; 17 
E. R. 1, P. C. 

Aniiotationa : — FoUd. Tho VorilKcm, [1899] P. 140. Refd. 

DanlelH v. Harris (1874), 23 W. LI. 86 ; Sleigh v. Tyser, 

[1900] 2 Q. B. 333. 

3072. .] — By a charterparty a shiiJ 

was to proceed to Oran, & there load a part cargo 
of espaiio, for delivery at Garston, with liberty 
to fill up with ore, or other dead weight cargo, for 
owner’s benefit, & to call at any ports in any order. 
She loaded at Oran, & left with a supply of coal 
insufficient for a voyage thence to Garsbon. She 
called at Huelva, & was filled up with ore, but no 
further supply of coal was taken on board. After 
leaving Huelva, the ship went ashore, by reason 
of the insufficient supply of coal, & the cargo was 
lost. In an action for non-delivory of the esparto : 
---Held : even if the voyage could be treated as one 
divided into stages, the warranty of seaworthiness, 
which attaches at the commencement of each stage, 
had been brt>ken at Huelva, & pltfs. were entitled 
to recover. — Thin v, Richards & Co., [1892] 
2 Q. B. 141 ; 02 L. J. Q. B. 39 ; 60 L. T. 584 ; 
40 W. R. 617 ; 8 T. L. R. 671 ; 36 Sol. Jo. 501 ; 
7 Asp. M. L. C. 165, C. A. 

Folld. The Vortigern. [1899] P. 140. Apld. 

Mocjlver v. Tato Steamers (1903), 8 Com. OaH. 124. Refd. 

Greenock S.S. Co. v. Maritime liiscc. (1903), 72 L. J. 

K. B. 808. 

3073. Determination of stages.] — 

The Vortigern, No. 3043, anU . 

3074. .] — McIver Co., Ltd. v. 

Tate Steamers, Ltd., No. 3098, post, 

D. What amounts to. 

(a) In General, 

See, now. Carriage of Goods by Sea AcL, 1924 
(c. 22), AHicle 111., r. 1, Article IV., r. 1, &, 
compare. Insurance, Vol. XXIX., pp. 187-191. 

3076. Question of fact.] — Steel v. State Liira 
S.S. Co., No. 2693, a7ite. 


PART VII. SECT. 6, SUB-SECT. 1.— C. 

8064 i. Commencement of voyage .] — 
A Bteamehlp became misoaworthy by 
roofion of an injury eustained after she 
had been moved from her wharf in 
intended prosecution of a voyage, which 
»he ^ntmued to proseoute, until on 
Inrush of water disclosed tho injury, 
whereupon she was beached. The 
was damaged by the Inrush. 
When the injury was sustained some 
at least of the mooring lines had been 
released, but It did not appear whether 
or not the ship had been completely 
unmoored : — Held : applt., a shipper, 
?? hot shown 

tnat the voyage began after the Injury 
iw been sustained, so as to constitute 
* oreac^h of warranty of seaworthiness 
under Sea Oanlage of Goods Act, 1904, 


8. 8. — WlIYDUOW & Co. Propuiktahy 
V. Howard SmTH Co. (191.3), 17 

C. L. H. 1.— AUS. 

8064 ii. .1 — ^McGreoor HuD- 

DART. Parker, Ltd. (1919), 26 C. L. B. 
336.— AUS. 

3064 iii. . ]— Tho implied warranty 

of seaworthiuoBS in a vessel applies 
to tho state of the vessel at tho com- 
mencement of the voyage. — Q uebec 
Marine Insurance Co. v. Commkri'ial 
Bank op Canada (1869), 13 L. C. J. 267 ; 
revsd. (1870), L. R. 3 P. C. 234.— CAN. 

3064 iv. 1 — Canadian S.S. Lines 

V, Grain Growers Export Co. 
(1919), 69 S. O. R. 643 ; 52 D. L. 11 . 
680.— CAN. 

8064 v. .]— Hill (C. Ernf^t), 

Incorporated v . McHenry, [19261 3 


D. L. R. 1036.— CAN. 

3064 vi. . ] — Premier Gold Min- 
ing Co., liTD. V. CO.VSTWIHE STEAMSHIP 
& Barge Co., Ltd. (1925), 35 B. C. K. 
147 ; [19251 1 W. W. R. 630.— CAN. 

3064 vil. .] — Cunningham v, 

Colvtts, Lowden & Co. (1888), 16 R. 
(Ct. of Sees.) 295 ; 26 Sc. L. R. 249.— 
SCOT. 

3064 viii. .] — Parki\ Duncan & 

Son (1898), 25 R. (Ct. of Sees.) 528 ; 
35 So. L. R. 378.— scot. 

PART VII. SECT, 6, SUB-SECT. 1.— 
D. (a). 

f. Moddu water in boiler,] — Seville 
S iHj*HUR & (Copper Co. v. Colviir, 
Lowden & Co. (1888), 15 R. (Ct. of 
Sess.) 616 ; 25 So. L. R. 437.— BOOT. 
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Sect, 6.77- TTie voyage: Sub-sect 1, D, (a) & (h) L 


3076. .] — McFadden v. Blue Star Line, 

No. 2796, ante. 

8077. Fitness to meet perils of the sea.] — Pltf. 
shipped a cargo of haricot beans on board deft.’s 
vessel, which was then lying in dock, for carriage 
& delivery at another port. Before sahing, it 
came on to blow a gale at night, the vessel 
started a plank, the water entered, & the beans 
were damaged. There was no direct evidence 
how the strain on the vessel was occasioned, 
whether by prespire of the adjoining vessels in 
dock, or by coming into contact with a mooring 
chain, as, in the opinion of one witness, she might 
have done. The only damage sustained by the 
vessel was the starting of a plank, which was sound, 
& the repairs cost but 5s. The jury found that the 
vessel was unseaworthy, & gave damages for the 
delay in the transport of the beans, &; the loss sus- 
tained by pltf. from a falling market : — Held : 

(1) the vessel must be presumed unseaworthy as 
she ought to be equal to all the strain to which, 
in common with other ships, she might be exposed ; 
&> the ct., therefore, would not disturb the verdict ; 

(2) pltf. was entitled to recover damages for the 
delay in carrying the beans to their port of destina- 
tion, by reason whereof he had lost a market, & 
been obliged to sell at a less price than he would 
otherwise have obtained ; although he had, after 
the accident, insisted on the beai '^ being carried 
by defts.* ship instead of sending them by some 
other A earlier conveyance. — C iiristie v. Tbott 
(1853), 22 L. T. O. S. 101 ; 2 W. B. 15. 

3078. ,1 — Steel v. State Line S.S. Co., 

2693, ante. 

3079. .J—Batiibone Brothers & Co. v. 

MacIver (D.), Sons & Co., No. 2794, ante. 

3080. .] — The words “ seaworthy for the 

voyage ** in Merchant Shipping Act, 1876 (c. 80), 
s. 5, mean that the ship must be “ in a fit state as 
to repairs, equipment & crew, & in all other 
respects, to encounter ordinary perils of the voy- 
age.** They do not include “ a neglect properly 
to use the appliances on board a vessel well 
equipped & furnished.” — Hedley v. Pinkney & 
Sons S.S. Co., [1894] A. C. 222 ; 63 L. J. Q. B. 
419 ; 70 L. T. 630 ; 42 W. B. 497 ; 10 T. L. B. 
347 ; 7 Asp. M. L. O. 483 ; 6 B. 106, H. L, 


Annotations : — Reid. Uobcll Co. v. S.S. Rosamorc Co., [1895] 
2 Q. B. 408 ; Morris & Morris v. Oceanic Steam Navigra- 

• Leonard v. Leyland 
18 T. Ji. R. 727 ; Ingram & Iloyle v. Scrvlcea 
Maritimes du Tr6port (1913), 109 L. T. 733. Mentd. 
Toziland v. West Ham Grdns. (1905), 69 J. P. 240 : Burr 
r. Theatre Royal Drury Lane, [1907J 1KB. 544. 


3081. Ship in condition to satisfy ordinary 
prudent owner.] — McFadden v. Blue Star Line, 
No. 2796, ante. 

3082. Dependent on trade in which vessel em- 
ployed.]— Johnson V. Chapman (1844), 8 L. T. 


3083. Latent defects.] — Cohn v. Davidson, No. 
3070, ante. 


3084. .] — The Glenpruin, No. 2666, ante. 

3085. Unseaworthiness distinguished from neglect 
or default in prosecution of voyage.] — Gilroy, 
Sons dc Co. v. Price & Co., No. 3121, post. 

3086. Proper use of appliances with which ship 


furnished.] — ^Hedley v. Pinkney & Sons S.S. Co., 
No. 3080, ante. 

(b) Particular Requirements. 
i. Adequate Crew and Equipment. 

SeCy nowy Carriage of Goods by Sea Act, 1924 
(c. 22), Article III., r. 1, Article IV., r. 1, &, 
comparcy Insurance, Vol. XXIX., p. 189, Nos. 
1479-1490. 

3087. Necessity for.] — Wynne v. Fellowes 
( 1691), Holt, K. B. 466 ; 1 Show. 334 ; 90 E. B. 
1157. 

3088. .] — ^Hedley v. Pinkney & Sons S.S. 

Co., No. 3080, ante. 

3089. Provision of special appliances.] — 

The Marathon, No. 3048, ante. 

3090. Meaning of equipment — Medicines.] — 

When sickness of the master or crew is set up as 
an excuse for deviation, it is incumbent on pltf. 
to show that proper medicines & necessaries for 
the voyage were on board, in a case where the 
nature of the voyage requires that there should be 
a surgeon on board. — W oolf v. Claggett (1800), 
3 Esp. 257 ; 170 E. B. 607, N. P. 

3091. Documents — ^Required by English 

law.] — Where by a chartorparty of affreightment 
the owner of the sliip covenants that she shall be 
furnished with everything needful & necessary for 
the voyage, he is bound to furnish her not only 
with all documents required by the law of this 
country, but such as are required for her immediate 
admission into the foreign port mentioned in the 
charterparty ; therefore, where by such a charter- 
party a ship was let to freight for a voyage to 
Sardinia & back : — Held : the owner was liable for 
not furnishing her with a bill of health, without 
which by the law of Sardinia she could not be 
admitted into port before performing quarantine. — 
Levy v. Costerton (1816), 4 Camp. 389 ; Holt, 
N. P. 167 ; 1 Stark. 212 ; 171 B. B. 124, N. P. 

3092. Necessary for admission to port 

named in charterparty.] — Levy v. Costerton, No. 
3091, ante. 

3093. Sufficient bills of lading to obtain 

consular manifest.] — Deft., a merchant at L., 
chartered a ship from pltfs. at a lump sum & put 
it up as a general ship. The shippers of goods 
in the vessel, according to the custom of L., made 
out & delivered to deft., for the captain, copies of 
the respective bills of lading, which were eight in 
number. It was necessary, as deft, knew, that 
a document called a consular inanifest should be 
made at L. before the ship sailed, containing an 
accurate account of the goods on board the ship, 
& that for that purpose the person employed to 
make it out should have all the bills of lading or 
copies of them before him. On application for the 
copies by pltfs., deft, delivered over only six out 
of the eight copies as the whole number. An 
imperfect consular manifest was drawn up from 
these, & pltfs. were in consequence subjected to 
fines & expense at the end of the voyage : — Held : 
in the absence of express contract or mercantile 
usage, there was no legal duty making it incumbent 
on deft, to deliver over the copies to pltf.*s, & 
therefore no action could be maintained against 
him for the omission. — Dutton v. Powles (1862), 
2 B. & S. 191 ; 31 L. J. Q. B. 191 ; 6 L. T. 224 ; 


PART VI!. SECT. 6, SUB-SECT. 1. 

D. (b) i. 

7>«r/ia7/2/ baifenM dftm 
— Where it is well known that hea 
seas & gales may be expected on 
projected voyage, & that total 
partial battening-down might becoi 
necessary, any evil consesequenc 


likely to result from the battening- 
down ought to be foreseen & as far 
as possible yarded against by the 
shipowner. If cattle die when the 
hatches are partially battened -down 
8c notwithstanding that everything 
has been done by the master that 
could reasonably be done, it shows 


that the cattle died because the vossol, 
so far as the cargo was concerned, 
was not seaworthy. — Fleming v. 
Ramsay (1906), 25 N. Z. L. K. 696.— 

N.Z. 

h. Defect in cargo hook .] — Goods 
were shipped to be carried by sea, « 
after the ship had arrived at her 
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8 Jur. N. S. 970 ; 10 W. B,. 408 ; 1 Mar. L. 0. 209 ; 
121 B. R. 1043, Ex. Ch. 

3094. Provisions.] — ^T iib Pusby Hat.t. 

(1848), 7 L. T. 866. 

3095. Coal.] — T hin v. Richards & Co., 

No. 3072, ante. 

3096. .] — Defts. shipped goods on a 

steamer chartered by pltfs. to be carried to S. 
The ship, on arriving off S., was ordered to a 
quarantine station 120 miles away. The master, 
not being able to obtain bunker coals, used certain 
wood & cannel coal, which formed part of his 
cargo, to get to the quarantine station, & the ship 
was damaged in consequence : — Held : that the 
use of the cannel coal was a general average act, & 
pltfs. were entitled to a general average contribu- 
tion from defts. — W albx)rd De Baedemaecker 
& Co. V. Galindez Brothers (1897), 13 T. L». 11. 
293 ; 2 Com. Cas. 137. 

3097. .] — The Voktigern, No. 3043, 

ante, 

3098. .] — Where it was provided by 

the terms of a charterparty, by which a steamer was 
chartered for a round voyage from Liverpool to 
the River Plate & back to the United Kingdom, 
that the charterers should provide & pay for all 
the coal : — Held : this provision did not relieve 
the shipowners from the obligation of seeing that 
the ship was in a seaworthy condition in respect 
of her supply of coal at the commencement of each 
of the stages of the voyage. — McIver & Co., Ltd. 
V, Tate Steamers, Ltd., [1903] 1 K. B. 362 ; 72 
L. .T. K. B. 253 ; 88 L. T. 182 ; 61 W. R. 393 ; 19 
T. L. R. 217 ; 9 Asp. M. Tu. C. 362 ; 8 Com. Cas. 
124, C. A. 

3099. .] — Cattle were shipped on 

board a steamship at Buenos Ayres for Deptford 
under a live stock contract which excepted the 
usual perils, & also excepted loss arising fi*om 
force majeurCi or from any negligence of the master, 
engineers, or other persons in the service of the 
shipowner, whether aiising previously or subse- 
quently to the vessel’s sailing, or by unseaworthi- 
ness or unfitness of the ship or any part of her 
equipment at or after the commencement of the 
voyage. By a subsequent clause the vessel was 
to have liberty to deviate “ for the purpose of 
saving life or property, but not to call at any port 
or ports before landing her live-stock except in 
case of force niajeure,” The vessel sailed from 
Buenos Ayres intending to call at 8t. Vincent to 
take in coal for the voyage from there to Dept- 
ford. After leaving Buenos Ayres it was found 
that she has not sufficient coal to take her to 8t. 
Vincent & she accordingly called at Pernambuco 
& took in coal there. On arriving at Deptford 
the vessel was defined in quarantine, Pernambuco 
being a prohibited port, & the cattle suffered 
deterioration in consequence : — Held : by the 
contract the vessel was not to call at any port 
before landing her live stock except in the case of 
force majeure ; the deficiency of coal owing to 
the miscalculation as ^ the quantity necessary 
to take the vessel to St. Vincent was not a case of 
force majeure^ the vessel & cargo being in no danger ; 
& therefore the shipowner was liable for the 
deterioration of the cattle. — Yrazu v. Astral 
Shipping Co. (1904), 20 T. L. R. 153 ; 9 Com. Cas. 
100. 

AnnoUUion : — Bold. Lebeaupln v, Crispin, [1920] 2 K. R. 


ii. Fitness to Carry Cargo, 

See, now. Carriage of Goods by Sea Act, 1924 
(c. 22), Article III., r. 1, Article IV., r. 1, &, 
compare, Vol. XXIX., p. 191, Nos. 1498-1500. 

3100. Particular cargo specified in contract.] — 
The word “ seaworthy ” means fit to cany the 
particular cargo safely in respect of the dangers 
which but for proper fittings & equipment might 
damage it during the carriage. — R owson v, 
Atlantic Transport Co., [1903] 1 K. B. 114 ; 
72 L. J. K. B. 87 ; 87 L. T. 717 ; 62 W. R. 86 ; 
19 T. L. R. 67 ; 9 Asp. M. L. C. 347 ; 8 Com. Cas. 
74 ; affd,, [1903] 2 K. B. 666, C. A. 

Aimotaiiom : Brown v, Harrison (1927), 96 L. J. 

K. B. 1025 ; Gosso Millard v, Canadian Government 

Merchant Marine, American Can Co. v. Same, [1927] 2 

K. B. 432. 

3101. .] — Rathbone Brothers & Co. v, 

MacIver (1).), Sons & Co., No. 2794, ante, 

3102. .] — Mountpark S.S. Co. v. Grey 

(1910), cited Jlalsbury’s Laws of England, Vol. 
XXVI., at p. 216, H. L. 

3103. Wet sugar — Insufficient pumps.] — 

Stanton v, Richardson, No. 1899, ante, 

3104. Meat — Refrigerating apparatus.] — 

Pltfs. shipped a cargo of frozen meat on defts.* 
steamship. The bill of lading contained the 
following clauses : ‘‘ Steamer shall not be account- 
able for . . . any loss or damage . . . arising 
from failure or breakdown of machinery, insulation, 
or other appliances . . . nor for the consequences 
of any act, neglect, or default ... of the master, 
officers, engineers, crew, or other persons in the 
service of the owners, nor for any other cause 
whatsoever.” “ Loss or damage resulting from 
any of the following causes or perils all excepted, 
viz. ; . . . explosion, accidents to, or defects in 
hull, tackle, boilei’s, or machinery . . . barratry, 
jettison, neglect, default, or error in judgment of 
the master, mariners, engineers, or others in the 
service of the owners.” The cargo was damaged 
by the breakdown of the refrigerating machinery : 
— Held : the above clauses did not limit the 
warranty that the ship was fit to carry the cargo. 

Under an ordinary Bill of Lading there can be 
no question that the owner* enters into an absolute 
undertaking that the ship on sailing shall be fit 
to carry the particular cargo to its destination. 
The ordinary exceptions refer to the incidents of 
the voyage after the sliip has sailed, & do not 
qualify this obligation (Mathew, J.). — Maori 
King (Cargo Owners) v, Allen (1895), 1 Com. 
Cas. 104, C. A. 

3105. .] — Waikato (Cargo 

Owners) v. New Zealand 8niPPiNG Co , No. 
2658, ante, 

3106. .] — South American Ex- 

port Syndicate, Ltd. v. Federal Steam Naviga- 
tion Co., Ltd., No. 2698, ante, 

31 07 . Contaminated by disinfectant 

used In ship.] — Frozen meat shipped for carriage 
from Melbourne to London arrived tainted with 
carbolic acid, with which the ship had been dis- 
infected before shipment. The bill of lading 
contained two exception clauses. The first ex- 
empted the shipowner from liability for damage 
to goods whether arising from a defect existing 
at the time of the shipment or not, or from the 
neglect of the master or crew, or from any other 
cause whatsoever. The second clause also ex- 
empted the shipowner from liability for damage 


destination. Sc while i ftniRng g'oods. 
a portion of the Bhlp*B disohai^ng- 
wlue, viz. a cargo hook, which was 
weak & defective, broke, with the 
result that the croods were damaged : — 


Held: the defect In the cargo book 
did not constitute a breach of the 
warranty of seaworthiness, but con- 
stituted a breach of the duty which 
the shipowner owed as a carrier. 


liability for which was limited by the 
special provisions of the bill of lading. 
— S.S. Port Stephens v, Inolis 
Brothers & Co., Ltd., [1926] N. Z. 
L. 11, 357.— N.2. 
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Sect, 6. — The voyage: Svb^aect, 1, D, (b) it., Hi . 
iv „ E . i^.] 

from defects, etc., “ if reasonable means have been 
taken to provide against such defects & unsea- 
worthiness ** : — Held : upon the true construc- 
tion of the bill of lading the generality of the first 
clause was qualified by the second clause, &, 
reasonable care not having been taken in cleansing 
the ship before the shipment, the shipowner was 
liable for the damage in an action brought by an 
indorsee of the bill. — Eldeiisue S.S. Co. v. 
Borthwick, [1006] A. 0. 03 ; 74 L. J. K. B. 
338 ; 02 L. T. 274 ; 63 W. R. 401 ; 21 T. L. B. 
277 ; 10 Asp. M. L. C. 24 ; 10 Com. Cas. 109, 
H. L. ; affg. S. C. nom. Borthwick v. Elders- 
LIE S.S. Co., [1004] 1 K. B. 310, C. A. 

Annotatiotis : — Apld. Atlantic Ship^g & Trading Co. v. 
Dreyfus, [1922] 2 A. C. 250. Ilefa. The Forfarshire, 
[1908] P. 339 ; Nelson Lino (Liverpool) v. Nelson, [1908] 
A. 0. 16 ; Chartered Bank of India, Australia &: China 
V, British India Steam Navigation Co., [1909] A. C. 369 ; 
Hosin & Turpentine Import Co. v. Jacob (1909), 101 L. T. 
56 ; South American Export Syndicate v. Federal Steam 
Navigation Co. (1909), 100 L. T. 270 ; Wiener v. Wilsons 
& Fumess-Leyland Line (1910), 102 L. T. 716 ; The 
West Cock, (1911] P. 23 ; Ingram & Hoyle v. Services 
Marltimes du Trfeport, [1913] 1 K. B. 538; Mitsui v. 
Watts, Watts. [1916] 2 K. B. 826 ; Morrison v. Shaw, 
Savill & Albion Co., [1916] 1 K. B. 747 ; Denholm v. 
Shipping Controller (1920), 124 L. T. 378 ; Arcm v. Comp- 
tolr wegimont, [1921 ] 3 K. B. 435 ; Ambatielos v. Anton 
Jurgens Margarine Works, [1923] A. 0. 175 ; Layton v. 
General Steam Navigation Co. (1923), 130 L. T. 662; 
Brlghtiuan v. Bunge y Bom, [1924] 2 K. B. 619 ; Alison 
«, Wallsend Slipway &: Engineering Co. '1926), 43 T. L. II. 
104 ; United States Shipping Board v. Strlck, [1926] 
A. C. 545. Meiltd. Chunn r. Dalton Main Collieries, 
[1016] 1 A. C. 612 ; Lebeaiipln v. Crispin, [1920] 2 K. B. 
714; Szymonowskl v. Beck, [1923] 1 K. B. 467 ; Lan- 
caster V Turner, [1924] 2 K. B, 222 ; Lake v, Simmons, 
[1926] 1 E. B. 366. 

3108. Bullion — Bullion room fit to resist 

thieves.] — ^Boxes of gold, shipped abroad, under 
a bill of lading, for delivery in London, were placed 
in the bullion room of the ship, from which one of 
the boxes was stolen during the voyage. The 
bill of lading did not contain any mention of a 
bullion room, but it was known to pltfs. that 
defts.* vessels were provided with such rooms, 
& it was in the contemplation of both parties to 
the contract that the gold was to be carried in a 
bullion room : — Held : there was an implied war- 
ranty that the bullion room in which the gold 
was stowed was so constructed as to be reason- 
ably fit to resist thieves. — Queensland National 
Bank v . Peninsular & Orientai^ Steam Navi- 
gation Co., [1898] 1 Q. B. 667 ; 67 L. .T. Q. B. 
402 ; 78 L. T. 67 ; 46 W. R. 324 ; 14 T. L. B. 
166 ; 42 Sol. Jo. 212 ; 8 Asp. M. L. C. 338 ; 3 
Com. Cas. 61, 0. A. 

Annotations : — Befd. Rawson v. Atlantic Transport Co. 

S , 87 L. T. 717: Elder, Dempster v, Paterson, 
nls, Griffiths Lewis Steam Navigation Co. v. Pater- 
son, Zochonis, [1924] A. 0. 522. 

3109. Lemons — Damage by sulphur fumi- 

gation.] — CiAMPA V. British India Steam Navi- 
gation Co., Ltd., No. 2669, ante. 

3110. Palm oil — ^Absence of ’tween decks.] 

— Elder, Dempster & Co. v. Paterson, Zochonis 
& Co., Griffiths Lewis Steam Navigation 
Co. V, Paterson, Zochonis & Co., No. 3118, 
post. 


Navigation. 

iii. Stowage of Cargo. 

See, now. Carriage of Goods by Sea Act, 1924 
(c. 22), Article III., r. 1, Article IV., r. 1. 

3111. Improper stowage — Whether amounting 
to unseaworthiness.] — Kopitoff v. Wilson, No. 
3046, ante. 

8112. .] — Tate v. Crosby, Magee & 

Co. (1898), cited in Halsbury’s Laws of England, 
Vol. XXVI., at p. 77. 

3118. .] — The City of Lincoln v. 

Smith, No. 2690, ante. 

8114. .] — Pltfs., who were the con- 

signees of 600 tons of wood pulp which arrived 
at Erith by steamer, employed lightermen to pro- 
vide barges for the collection of that consignment 
from the steamer & to lighter it to Nine Elms. 
The lightermen sent to Erith three barges for this 
purpose, one of which, the Jellicoe, had a carrying 
capacity of 170 tons & no more. When the load- 
ing commenced the Jellicoe was seaworthy, but 
190 tons were put on board, & after the loading 
was finished & while she was lying with that cargo 
on board alongside the steamer waiting for a tug 
to tow her to Nine Elms she sank, her cargo 
was lost : — Held : when the loading of the Jellicoe 
was finished a new stage of the employment or 
adventure commenced, & as at that stage the 
Jellicoe was, by reason of being overloaded, un- 
seaworthy either to lie in the river or to be towed, 
the lightermen were liable, as the London Lighterage 
Clause did not cover a loss due to unseaworthiness. 
— Reed (A. E.) & Co. v. Pagi^, Son & East, Ltd., 
[1927] 1 K. B. 743 ; 96 L. J. K. B. 390 ; 137 L. T. 
77 ; 43 T. L. R. 272 ; 17 Asp. M. L. C. 231 ; 32 
Com. Cas. 243, C. A. 

3115. What amounts to improper stowage — 
Heavy cargo breaking loose.] — Kopitoff v. Wil- 
son, No. 3045, ante. 

8116. Lack of dunnage.] — The Cressing- 

TON, No. 2706, ante, 

3117. Damage to part cargo by another 

part — Contamination.] — The Thorsa, No. 2732, 
ante. 

3118, Goods crushed by heavier 

goods.] — A shipping co, ran a line of cargo steamers 
to West African ports for the carriage of West 
African produce. These vessels had their holds 
fitted ’tween decks, so as to relieve the cargo 
stored in the lower part of the holds from the 
weight of the cargo stored in the upper part. 
This co., hereinafter called “ the charterers,” 
requiring an additional vessel for their West 
African trade, chartered from another co., herein- 
after called ” the shipowners,” on a time charter, 
a ship of the Isherwood type with deep holds & 
no ’tween decks. This ship loaded at a West 
African port a large number of casks of palm oil, 
which were properly stored in tiers at the bottom 
of the holds, & also loaded a largo number of bags 
of palm kernels, which for the most part were 
stowed over the casks of palm oil. The palm 
kernels being very heavy crushed the casks of 
paJm oil, so that before the ship left port 4>he bilge 
well of the holds had 3 feet of oil in them, & on the 
arrival of the ship at her destination in England 
the greater part of the oil was lost or damaged. 


PART VII. SE<3T. 6, SUB-SECT. 1.— 
D. (b) iii. 

8111 1. Improper stowage — Whether 
amourUing to unseaworthiness .] — The 
fact that a cargo is improperly stowed 
in that it Is not supplied with sufficient 
ventilation may be ** unseaworthiness " 
as far as such cargo is concerned.— 
BALFOXTB, GtJTHRlB & Co. V. CilNADrAN 


PAOiprc Ry. Co. (B.C.). [1917] 3 W. W. 
R. 310.— CAN. 

8111 il. .1 — Cunningham 

V. Frontibr S.S. Oo.. [1906] 2 1. R. 12. 

— IR. 

8111 111. .l-Unless the con- 

ditions of a charteroarty relieve the 
owner, as distinct from his servants 
& agents, from the] oonsoquenoes of 


orsonal negligence, ho Is liable for 
amages oocmlng during the voyage 
to cargo laden under his orders, owing 
to such cargo having been so laden as 
to render the ship, in other respects 
seaworthy, top heavy at starting.-^ 
The City of Lincoln (Mastbb » 
Owners) e. .Smith (1904), 26 N. L. H. 
7. — S. AF, 
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The bills of lading under which the palm oil was 
shipped protected the charterers from damage 
due to bad stowage. 

In an action by the shippers of the palm oil 
against the charterers & the shipowners for 
damages for breach of the contract of carriage 
evidenced by the bills of lading, or, alternatively, 
for negligence or breach of duty : — Held : (1) the 
ship being structurally fit to carry the palm oil 
at the time when it was loaded, the damage was 
due not to the unseaworthiness of the ship for the 
cargo by reason of the absence of ’tween decks, 
or the non-provision of a temporary ’tween deck, 
but to bad stowage, &, consequently, the char- 
terers were protected by the exceptions in the 
bills of lading ; in the circumstances the ship- 
owners were entitled to the same protection. 

Bad stowage, which endangers the safety of 
the ship, may amount to unseaworthiness, of 
course, but bad stowage, which affects nothing 
but the cargo damaged by it, is bad stowage & 
nothing more, & still leaves the ship seaworthy 
for the adventure, even though the adventure 
b(^ the carrying of that cargo (Lord Sumner). — 
Elder, Dempster & Co. v. Paterson, Zochonis 
& (Jo., Griffiths Lewis Steam Navigation Co. 
V. Paterson, Zochonis & Co., [1924] A. C. 522 ; 
93 L. ,1. K. B. 625 ; 131 L. T. 449 ; 40 T. L. R. 
464 ; 68 Sol. Jo. 497 ; 16 Asp. M. L. C. 351 ; 29 
(bm. Cas. 340, H. L. ; revsg. S. C. sub nom, Pater- 
son Zochonis & Co. v. Elder Dempster <& Co., 
[1923] 1 K. B. 420, C. A. 

Anmdationa : — Consd. Werner v. Det Borgensk Danip- 

KkibHRclBohaft (1926), 134 L. T. 573 ; Hoed v. Page & East, 

11U27J 1 K. B. 743. 

3119. Cargo In excess of capacity.] — R eed 

(A. E.) & Co. p. Page, Son East, liTD., No. 3114, 
anie, 

-.] — See^ generally^ Sect. 5, sub-sect. 5, C. 
(a), ante. 


iv. Other Requiremenis, 

See, 7wtv, Carriage of Goods by Sea Act, 1924 
(c. 22), Article III., r. 1, Article IV., r. 1, & com- 
pare Insurance, Vol. XXJX., pp. 189, 190, Nos. 
1477, 1478, 1491-1497. 

3120. Vessel without knees.] — Qu. : wliether a 
vessel can be deemed seaworthy for a foreign 
voyage without knees. — Watt v. Morris (1813), 
1 Dow, 32 ; 3 E. R. 612, H. L. 

3121. Uncased pipe.] — A cargo of jute was 
shipped under a bill of lading, which contained an 
exception from liability for any act, neglect, or 
default whatsoever of the master <& crew in the 
navigation of the ship in the ordinary course of 
the voyage. The ship during her voyage en- 
countered stormy weather, &> tlie pipe of the port 
water closet was broken by the pressure of the 
cargo, whereby water entered the vessel, &; the 
jute was damaged. 

In an action at the instance of the indorsees of 
the bill of lading, it was found as a fact “ that 
the pipe was uncased at the sailing of the vessel,” 
& “ that the default came within the exemption.” 
It was found also that it was the usual practice 
^ case such a pipe before loading a ca^o of jute ; 
that when the cargo was loaded, the pipe was not 
visible ; & that to case the pipe it would have 
been necessary to remove part of the cargo, but 
the evidence did not show how much : — Held : 
the findings of fact amounted to a verdict that the 
ship was not seaworthy on sailing, &, tlierefo^'e, 
A?® exception in the bill of lading did not relieve 
the shipowners from liability. 

j foimd that this was a ” neglect 

or default ” in the course of the voyage, & it is 


found that it might be remedied in the course of 
the voyage. In my judgment if it is found that 
the vessel wae unseaworthy when she started, 
that is absolutely immaterial. ... I can con- 
ceive cases in which a defect which constitutes 
unseaworthiness at the time of the disaster may 
have existed at the time when the vessel started, & 
yet it may have been a case not, properly speak- 
ing, of initial unseaworthiness but of neglect or 
default in the prosecution of the voyage. If, for 
example, some port hole be left open, or there 
be some means of access for the water, which in 
the ordinary course of the prosecution of the 
voyage, if the master & crew were not negligent, 
would be closed, & which it is usual to leave open 
when starting, there is no doubt that although it 
existed at the time when the voyage commenced, 
it would properly be said not to be a case of un- 
seaworthiness, but of “ neglect or default ” on 
the part of the master & crew (Lord Herschell, 
C.). — Gilroy, Sons & Co. v . Price & Co., [1893] 
A. C. 56 ; 68 L. T. 302 ; 7 Asp. M. L. C. 314 ; 
1 R. 76, II. L. 

Annoialions : — Consd. The Europa, [1908] P. 84. Befd, 
Kish V. Taylor, (1912] A. C. 601 ; Elder, Dempster v. 
PaterBon, Zochonis, Griffiths Lewis Steam Navigation 
Co. V. Paterson, Zochonis. [1921] A. C. 522. Montd. 
Anglo "Newfoundland Development Co. v. Pacific Steam 
Navigation Co., (1924] A. C. 406 ; Nimmo v. Connell, 
[1921] A. C. 595. 


3122. Open porthole.] — Gilroy, Sons & Co. v. 
Price & Co., No. 3121, ante, 

3123. Vessel with one boiler.] — A vessel held not 
to be unseaworthy by reason of her proceeding 
to sea under one boiler only. — The Pentland 
(1897), 13 T. L. R. 430. 

3124. Provision of unusual fitting requiring 
special care.] — A ship is not seaworthy which has 
to rely upon an unusual & dangerous fitting per- 
mitting water to pass from the sea into the holds 
unless special care is used, k in which those who 
use the fitting in the ordinary course of navigation 
have no intimation of its unusual & dangerous 
character. 

The Schican was built under the superintendence 
of an engineer acting on behalf of the owners & 
under the rules of the Germanisclier Lloyd, which 
contain stringent provisions that the arrangement 
shall be such as shall not permit sea water to run 
into the vessel by an act of carelessness or negli- 
gence. The ship was provided with a cock which 
in fact did allow sea water to enter the holds, & 
the water damaged applts.* cavf'O Held : the 
shipowners were liable for the damage sustained. 
— The Schwan, [1909] A. C. 450 ; 78 L. I P. 112 ; 
101 L. T. 289 ; 25 T. L. R. 742 ; 53 Sol. Jo. 096 ; 
11 Asp. M. L. C. 286, 11. L. 

AntwUiHons : — CoDSd. Elder, Dempster?’. Paterson, Zochonis, 
OrllfithB Lewis Steam Navigation Co. v, Paterson ZochonlH, 
II 924] A. C. 522. Apld. Standard Oil Co. of New York 
r. Clan Line Stoamerfl, [1924] A. C. 100. Mentd. Nimmo 
V. Connell, (1924] A. C. 595. 

3125. Overloading.]— Kish v. Taylor, No. 

3170, post. 


E, Seaworthiness hi relation to Excepted Perils. 
Fire.]~See Nos. 2013-2616, ante. 

Collision .] — See No. 2641, ante. 

Latent defects in, & accidents to hull or 
machinery .] — See Nos. 2055-2062, ante. 

Negligence .] — See Sect. 4, sub-sect. 14, 0., ante. 


F. Evidence and Proof. 

See, now. Carriage of Goods by Sea Act, 1924 
(c. 22), Aiticle IV, (1) ; compare Insurance, Vol, 
XXIX., pp. 193 -195, Nob. 1631-1547. 
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Sect._6.—The voyage; Sub-sect. 1, F.; sub-sect. 

S126. Onus of proof — Of unseaworthiness — 
When onus shifted.] — ^I'hough it is a principle of 
law that the arms of proving unseaworthiness lies 
upon those who allege it, effect must be given to 
such presumptions of fact, arising from the age of 
the vessel, the low classing or non-classing, the 
non-survey of the ship, the refusal to insure, 
admitted defects, &; bad record of the vessel, as 
tend to shift the burden of proof. 

A steamship started on a voyage from libau to 
Leith with a general cargo. A few hours after she 
put to sea her feed pumps broke down ydth the 
result that the boilers had to be fed with sea water 
by means of the donkey engine. She met with 
bad weather & put into Elsinore for repairs after 
sustaining damage to ship & cargo. Particular 
average charges were incurred at Elsinore in con- 
nection with the discharge, reconditioning, & 
reloading of the cargo. In an action by the ship- 
owners to recover from the owners of the cargo 
a contribution to general average & also a pro- 
portion of the charges incidental to the discharging 
& reloading of the cargo : — Held : defts. were not 
liable, ior in^ the circumstances the onics was on 
pltfs. of showing that the ship was seaworthy at the 
commencement of the voyage, & they had failed 
to discharge that onm, — I4IND8AY v. Klein, The 
Tatjana, [1911] A. O. 194 ; 80 L J. P. C. 161 ; 
104 L. T. 261 ; 11 Asp. M. L. C. .5t2, H. L. 

■^nnoiatUm : — Rcfd. Munro, Brice v. Marten, Same v. H., 

11920] 3 K. B. 94. 

3127. Statutory liability for fire.]— 

Lennabd’s Carrying Co., Ltd. v, Asiatic 
Petroleum Co., Ltd., No. 2616, ante. 

3128. — ; ; — Incorporation of Harter Act.] — 

Pltfs., parties interested in cargo carried by a 
steamer which was lost at sea while on a voyage 
from the United States to Hamburg, sued defts. as 
owners of the steamer, for breach of the contract 
of carriage, or, alternatively, for negligence in the 
custody of their goods. The bills of lading in- 
coiporated the Harter Act, which provided {inter 
alia), that if the owners of any vessel transporting 
merchandise from any port in the United States 
shall exercise due diligence to make the vessel in 
all respects seaworthy, neither the vessel nor her 
owners shall be held responsible for damage or 
loss : — Held : where the Harter Act was in- 
corporated in the contract the burden of proof 
was not the same as it was under English law, but 
it was for the shipowner to prove that his ship was 
seaworthy or that he had exercised due care to 
make her so, & the cargo owner need not prove, as 
he must do in the case of an ordinary English 
contract, that the ship was unseaworthy. — ^Moore 
v. Lunn (1923), .39 T. L. R. 526, C. A. 

8129. That damage caused by unseaworthi- 

ness.] — A shipowner, whose ship is unseaworthy 
at tne commencement of the chartered voyage, 
though liable in damages to the charterer, the 
owner of the cargo on board, for injury to the cargo 


caused directly by that unseaworthiness, is not 
liable for inju^ caused to other portions of the 
cargo, not as the result of that unseaworthiness, 
but by a peril of the sea excepted in the contract 
of affreightment ; that is to say, if unseaworthiness 
in the carrying ship is relied on by the cargo 
owner, he must prove that it was the cause of the 
damage. — The Europa, [1908] P. 84 ; 77 L. J. P. 
26; 98 L. T. 246; 24 T. L. R. 151; 11 Asp. 
M. L. P. 19, D. C. 

Anmiat'Ums: — Consd. Intematlonalo Quono en Supor- 
phosphaatworkeu v. Macandww, {1909] 2 K. B. .300. 
Apprvd. Kish V. Taylor. [1912] A. 0. 604. Apld. The 
Christel Viunen, [1924] P. 61. Re!d. Bank of Austra- 
lasia V. Clan Lino Steamers (1915), 21 Com. Cas. 13 ; 
Elder, Dempster v. Paterson. Zochonis, Grlfllths Lewis 
Steam Navigation Co. v. Paterson, Zochonis, [1924] A. C. 
522. 

3130. Ev^ence of expert witness — Shipbuilder.] 

—A sMpbuilder may be called as a witness to give 
his opinion as to the seaworthiness of a ship, on 
the facts stated by others. — Thornton v. Royai. 
Exchange Assurance Co. (1790), Peake, 37 ; 170 
E. R. 70, N. P. 


Sub-sect. 2. — Prosecution of the Voyage. 

A. In General. 

3131. Duty of owner or master to convey cargo 
to destination.] — (1) All authorities are in unison 
to this extent, that “ the master is at liberty to 
procure another ship to transport the cargo to the 
place of destination : & in these words Lord 
Tenterden fin his book on Shipping] cautiously 
lays down the rule of our law. ... It may there- 
fore be safely taken to be either the duty or the 
right of the shipowner to tranship ; ... if it be 
the former, it must be so on virtue of liis original 
contract ; & it should seem to result from a per- 
formance by him of that contract that ho will be 
entitled to the full consideration for which it was 
entered into without respect to the particular 
circumstances attending its fulfilment ; on the 
other hand, if it be the latter, a right to the full 
freight seems to be implied ; the master is at 
liberty to tranship ; but for what purpose, except 
for that of earning his full freight, at the rate 
agreed on ? . . . We may introduce anotlier 
circumstance ; let the owner of the goods arrives, 
& insist, as he undoubtedly may, that the goods 
shall not proceed, but be delivered to him at the 
intermediate port ; there is then no que.stion that 
the whole freight at the original rate must be paid ; 
& that because the freighter prevents the master, 
who is able & willing, & has the right to insist on 
it, from fulfilling the contract on his pai*t, & 
because the sending the goods to their destination 
in another vessel as deemed a fulfilment of the 
contract (Lord Denman, C.J.). 

(2) It may well be that the master’s right to 
tran^ip may be limited to those cases in which 
the voyage may be completed on its original terms 
as to freight, so as to occasion no further charge to 
the freighter ; & that, where the freight cannot 


PART VII. SECT. 6, SUB-SECT. 1.— F. 

8126 1. Onus of proof— Of unsea- 
uxnihiness — When onus shifted.}— 'A 
vessel became imseaworthy during a 
voyage tor wblch she was chartered, 
& put Into port for repairs. These 
were executed, but surveyors who were 
employed by the owner to examine her 
reported unfavourably, & advised that 
she should be further strengthened. 
This was not done, Sc she proceeded to 
sea. In a question between the 
shippers of cargo, which was damaged. 
Sc the owners : — Held : the report by 
the surveyors, though not conclusive, 


operated to shift the onus of proving 
unseaworthlness from the snippers, 
Sc laid upon the owners the burden of 
proving the contrary. — S cott v. Kal- 
NING (1877), 14 Sc. L. H. 260.— SCOT. 


k. .) — Although the onus 

is on the pltf. of showing unsea- 
worthinesB, yet if a vessel a few minutes 
after leaving the wharf begins to leak 
serlonsly from no ascertainable cause 
it is a reasonable inference that she 
was not fit to undertake the voyage 
at the time she started. — Ross Sc 
Glendinixo, Ltd. v . Shaw, Bavill 


& Albion Co., Ltd. (1907), 26 N. 
L. R. 845.— N.Z. 


j. IU4* WOO u>ruac v/wt - 

out actual fault or privity of ship- 
owners — LAcs on shipowners.'] — Royal 
Exchange Assurance v. Kingsley 
Navigation Co., [1923] A. C. 235 ; 
[1923] 1 W. W. R. 737 ; [1923] 1 
D. L. R. 1048, P. O.— CAN. 


m. Presumption of seauxirthiness.]— 
It will not be presumed that a vossel 
was not seaworthy, merely because the 
cause of her foundering is unknown.-- 
Smith V. Bbbsbt (1810), 16 Fac. Coll. 
617.— SCOT. 
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be procured at that rate, another but familiar 
principle will be introduced, that of agency for 
the merchant. . . . The case now put supposes an 
inability to complete the contract on its original 
terms on another bottom, &, therefore, the owner’s 
right to tranship will be at end ; but still, all 
circumstances considered, it may be greatly for the 
benefit of the freighter that the goods should be 
forwarded to their destination, even at an increased 
rate of freight ; & if so, it will he the duty of the 
master as his agent to do so (Lord Denman, C.J.). 
— Shipton V. Thornton (18;S8), 9 Ad. & El. 314 ; 
1 Per. & Dav. 21(5; I Will. Woll. & II. 710; 8 
L. J. Q. 13. 73 ; 112 E. H. 1231. 

Annotations: — As to (1) Consd. Gibba r. Groy, Grey v. 
Gibba (1857), 2 H. & N. 22. Matthewa v. Gibba (1860), 
E. dS E. 282 ; Sveiidscn v. Wallace? (1885), 10 App. 
OsM. 404 ; Bradley v. Newson, [1919] A. C. 16. Refd. 
ItoHotio V. Gurney (1851), 11 (?. H. 176; The? Newport 
(1858), Sw. 335 ; The Bahia (1864), 11 Jur. N. S. 90; 
Kidaton v. Empire Mailne luace. (1866), Har. & Ruth. 
433 ; Atwood v. Sellar (1879), 4 Q. B. D. 342 ; Hill t\ 
Wilaon (1879), 4 G. 1*. 1). 329. Aasieurazioiii Generali 
r. S.8. Beaaie Morrla Oo., [1892] 1 Q. B. 571. (ifenerallu, 
Refd. Great Indian IVniiiaula By. v. Saunders (1862), 
6 li. T. 297. Mentd. lie Clarke, Ex p. Buckley (1845), 
14 M. & W. 469. 

3132. .J — The ship Lord Cochrane^ with a 

cargo on board, left Pernambuco, on a voyage to 
Liverpool on June 29, 1839 ; in proceeding out 
of the harbour at Pernambuco, she struck on a rock, 
& was obliged to put back to be repaired ; the 
master, after several surveys, & with the con- 
currenee of ilie persons to whom he had been 
addressed by the owner to procure a cargo, pro- 
ceeded to repair the shij), the repairs continuing 
from June 29, 1839, till .Tan. 4, following ; the 
expenses of the repairs amounted 14) £7,132 3.s*. 8d., 
a sum much exceeding the value of the ship &; 
freight, which sum the master, not being able to 
procure it in any othei* manner, was compelled to 
borrow on bottomry, tSc accordingly executed a 
bottomry bond, charging the ship, freight. A: 
cargo ; the cargo, which had been necessarily 
taken out during the repairs, was reshipped, & the 
ship sailed on Jan. (>, 1840, A arrived with the 
cargo at IJverpool ; the obligees of the bottomry 
bond received the freight under a decree of the Ct. 
of Adrnlty. It did not appear when the owner 
was first informed of the accident to the ship ; but 
ii appeared that a letter from Pernambuco, dated 
Nov. 14, 1839, <& received on Dec 30, containing an 
intimation that the Lord Cochraric's expenses were 
likely to exceed £5,000, with commission, dis- 
charging & reloading cargo, (?te., was shown to 
him, & that, on the same day, lu; gave notice of 
abandonment of the ship & freight to the respective 
underwriters on each, & did not interfere in any 
way afterwards in respect of either ship or freight. 
In an action against the underwriters on freight, 
claiming for a total loss, by a special verdict, 
setting out the above facts, the jury found that 
pltf. had acted bond fidc^ without laches & as a 
prudent owner of the ship & freight, if uninsured, 
woidd have acted: — Held: (1) ])ltf. was not 
entitled to recover in respect either of a total or of a 

E artial loss of freight, the freight having actually 
een earned, & its receipt by the obligee of the 
bottomry bond being, in law, a receipt by pltf. ; 
(2) it is the duty of the master, in case of damage 
to the ship, to do all that can be done towards 
bringing the adventure to a successful termination, 
to repair the ship, if there be a reasonable prospect 
of doing so at an expense not ruinous, & to bring 
the cargo, & earn the freight, if possible; 
that, in the absence of any linding to the contrary, 
It must be assumed that this duty has been 
properly performed ; (3) where the master electo 
to repair, the mere fact of the expenses of repaii* 
J. — ^VOL. XU. 


ultimately proving to be greater than the value o! 
the ship, would not be sufficient to show that he 
acted beyond the scope of his authority, or to 
entitle the owner to treat him as ceasing to be his 
agent, as soon as he commenced the repairs ; & 
as the special verdict did not find that the owner, 
if on the spot, would not have repaired the ship, 
the ct. could not infer that he would not have 
done so. — Benson v. Chapman (1849), 8 C. B. 
950 ; 2 U. L. Cas. (596 ; 13 .Jur. 969 ; 137 B. R. 
781, H. L. ; affg, 8. C. svb nom. Chapman v. 
Benson (1847), 5 C. B. 330, Ex. Ch. 

Anrwtations : — As to {\) Refd. Stewart v. Greenock Marino 
Insco. (1848), 2 H. L. Cas. 159 ; Hcottisli Marino Inscc. 
V. Tunu?r (1853), 21 L. T. O. S. 10 ; Barber v. Fleming 
(1869), L. K. 5 Q. B. 59. As to (2) Consd. Atwood v. 
Sellar (1879), 4 Q. B. D. 342 ; Assicurazioni Generali 
V. S.S. Bessie Morris Co., [1892] 1 Q. B. 571. Refd. 
Knight V. Faith (1850), 15 Q. B. 6t9 ; Blasco v. Fletcher 
(1863), 14 C. B. N. S. 147 : The Bahia (1864), Brown. & 
Lush. 292 ; Kemp v. Halliday (1866), 6 B. & S. 723 ; 
liaiikin «. Potter (1873), L. 11. 6 H. L. 83 ; Mavro v. 
Ocean Marino Insce. (1874), L. 31. 9 C. P. 595 ; Macbeth 
V. Maritime Insce., [1908] A. C. 144. Generally, RMd. 
Great Indian Peninsula Ry. v. Saunders (1861), 1 B. & S. 
41. Mentd. Bowers v. Nixon (1848), 13 Jur. 334. 

3133. — — .] — Tronson V, Dent, No. 3447, 
2)ost. 

3134. .] — The Wilhelm, No. 319(5, post. 

3135. .] — Hill v. Wilson, No. 4848, post. 

3136. .] — In the contract of affreightment 

there is an implied undertaking on the part of the 
shipowner, in consideration of his being entrusted 
with the custody of the goods, that if the further 
prosecution of the voyage should be interrupted 
by disaster to the ship, if he cannot, or does not 
choose to, tranship the cargo & send it on in 
another vessel in order to earn the freight, he will 
do his best to protect the interest of the goods 
owner ; &, therefore, if the circumstances will 

admit of it, must find another vessel & forward 
the goods to their destination. Upon which 
assumption it may be contended that as the ship, 
having been repaired & rendered fit to resume the 
voyage, is available for the purpose, the master 
will be bound, as the best course to promote the 
interest of tlie goods owner, to reship the goods 
on board his owner’s ship (Cockburn, C.J.). — 
Atwood v. 8ellar & Co. (i879), 4 Q. B. D. 342 ; 
27 W. IL 726 ; sub notu. Attwood v. Sellar, 
48 L. J. Q. B. 465 ; 41 L. T. 83 ; 1 Asp. M. L. C. 
153 ; on appeal (1880), 5 Q. B. D. 286, (^. A. 
Annotations : — Consd. Assicurazioni Geuerale r. S.y. Bessie 

Morris (1892), 61 L. J. Q. B. 751. Refd. Pirie r. Middle 
Dock Co. (1881), 44 L. T. 426 ; Whltecross Wire Co. v. 
SaAdll (1882), 8 Q. B. D. 653 ; Sv(?riHdeii v. Wallace (1885), 
10 App. Cas. 401 ; AiiffJo -Argent iue Live Stook & Pro- 
duce Agency v. Temperlej' Shippiug Co., [18991 2 Q. B. 
403 ; Balmoral S.S. Co. v. Marten, 11901] 2 K. B. 396 ; 
Carisbrook S.S. Co. r. London 1 Provincial Marbie & 
General Insco. (1901), 50 W. R. 42 ; Hudson v. British & 
Foreign Marine Insce., ^fhe Leitrim (1902), 8 Com. Cas. 
6 ; The Leitrim, [1902] 1*. 256 ; Hamel v. P(?nin8ular & 
Oriental Steam Navigation Co., [1908] 2 K. B. 298 ; 
Chellew V. Royal Commission on Sugar Supply, [1922] 1 
K. B. 12. 

3137. .]__(Jrew, Widgery & Co. v. Great 

Western S.S. Co. (1887), 4 T. L. K. 148, C. A. 

Annotation:- -Reid. Robinson Gold Mining Co. v. Alliance 
Insce., [1901] 2 K. B. 919. 

3138. ,] — AssicuRAZioNi Generali v. 

Bessie Morris S.S. Co., No. 3219, post. 

3139. .J— Hansen V. Dunn, No, 3220, post. 

3140. Damage to cargo— Master not bound 

to wait indefinite period to reload cargo.] — Owing 
to stress of weather a vessel, after sailing under 
charter from Cardiff for Cape Town with coals, 
put into a port of refuge. The coal was dis- 
charged partly to effect the necessary repairs to 
the ship, & partly for the benefit of the cargo, 
portions of which had become heated fi'om wetting 
by excepted perils of the sea. After the repairs 
to the ship were completed, the charterer required 

I I 
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Sect, 6. — The voyage: Svib-aeci, 2, A, & B, (a) & 
(6), iScC, {a) i.3 

the shipowner to reload the coal ; the shipowner 
refused on the ground that in the oi)inion of the 
surveyors on both sides tlie coal was not then in a 
fit state for reshipment, though, subsequent to 
the commencement of an action by the charterer 
against the shipowner for breach of contract, the 
coal had dried suflSciently to be carried on if the 
small coal were eliminated from the bulk : — Held : 
the charterer was not entitled to lecover, as, at 
the date of the issue of the writ, there was no breach 
of contract by the shipowner ; up to that time, on 
the evidence before him, the master, acting on 
behalf of the shipowner, was justified in refusing 
to carry on the cargo, & was not bound to wait an 
indefinite period until experts should be agreed 
that, the coal being dry, there would be no further 
risk of spontaneous combustion on a voyage 
through the tropics, pi*ovided the excessive amount 
of small coal, due to repeated handlings, were 
removed, for wliicli no faciUti<3S existed at the port 
of refuge, except at an expense out of proportion 
to the value of the cargo. — The Savona, [1900] P. 
252 ; 09 L. J. P. 95 ; 49 W. K. 309. 

AnTwiationa : — Consd. Embirlcos v. lleitl, (19141 3 K. B. 
45. Retd. The Fox (1914), 83 L. J. P. 89; Aiifflo- 
Northern Tiuding Co. v. Enilyn, Jones A: Williams, [1917J 
2 K. B. 78. i 


3141. In same ship.] — Duncan v. Benson, 

No. 3327, post. 

3142. .] — (1) Where a bottomry bond 

is made payable upon arrival at the ship’s port of 
destination in England, the validity of the bond is 
triable by the general maritime law as adminis- 
tered in England, & not by the law of the ship’s 
flag, or the law of the place wliere the bond was 
executed. 

(2) If there are means of repairing the sliip at- tin* 
port of distress, the master has no obligation to 
tranship the cai'go. 

(3) The character of agent for the owners of the 
cargo is imposed upon the master solely by the 
necessity of the case. The master of a ship, 
therefore, has not authority to hypothecate the 
cargo, if in the circumstances of the case it is 
reasonably practicable for him to communicate 
with the owners before doing so ; cV if lie hypothe- 
cates the cargo in such ciicumstances without so 
communicating, the bond, though given & taken 
bond fide^ is not binding upon the cargo. 

(4) Where a question is raised as to the duty of 
the master in a port of distress to have transhipped 
the cargo, it must be considered that his first duty 
is to carry his cargo to its port of destination in the 
same bottom. — Duranty v. Hart, The IIambuko 
(Cargo Ex) (18fi4), 2 Moo. P. C, O. N. 8. 289 ; 
Brown. &> Lush. 253 ; 33 L. J. P. M. & A. 11(1 ; 
10 L. T. 206 ; 10 Jm*. N. 8. 600 ; 12 W. 11. 028 ; 
2 Mar. L. C. 1 ; 167 E. R. 362, P. C. 


Aniwtutuyna :^A8 to (1) Dutd. Lloyd v. Giilbort (186.5), 
L. It. 1 Q. B. 115 ; Tho Gaetano & Maria (1882), 7 P. I). 
137. Bad. The San Roman (1872), L. R. 3 A. & E. 
583. Ab to (2) Bcld. The Bahia (1864), Brown. & Lush. 
292. Ab i<) (3) Diftd. The Lteaie (1868), L. K. 2 A. & E. 
254. Conid. Kleinwort, Cohen v. Cassa Marittima of 
^ Apld. AcatoH V. BuniH 

(1878), 3 Ex. D. 282. BelA The Empire of Peace (1869), 
39 L, J. Adm. 12; The Staffordshire (1871), 25 L. T. 

Aiistralaslan Steam Navigation Co. v. Morse (1872), 
L, It. 4 P. C. 222. 


Transhipment.] — Sec Sub-sect. 4, post. 


B, Sailing from Port. 

(a) In General. 

8148. Duty to commence voyage without delay — 
l^nission to take in stores — Ship detained by Ice.l — 

The Wilhelm, No. 3196, post . ■ 


8144. Alteration of destination — ^Duty to give 
notice to shippers.] — Peel v. Price, No. 1638, ante. 

3145. No obligation to dispatch ship second time 
— Compulsory return against will of owner.] — 

In covenant upon a chaiterparty of affreightment, 
by which the owner covenanted to take on board 
at London the freighter’s goods, & to proceed 
therewith to Monte Video, & there deliver them, 
& receive another cargo, & proceed therewith to 
the port of discharge in Great Britain, & there 
deliver the same & end the voyage, in considera- 
tion of which the freighter covenanted to pay 
so much per month for freight during the voyage 
to M. V. & back to her port of discharge, it is not 
enough to allege in the declaration that the ship, 
after taking in a cargo in G. B. & proceeding in 
part on her outward voyage was, against the will 
& without the default of the owner, & through 
the act of the super-cargo, the servant of the 
freighter, seized & brought back to London, & 
detained until restored to the owner, in con- 
sequence of which she required repair, & which 
pltf. caused to be done witli proper dispatch, &; 
was really A- willing to cause tlio ship to prosecutii 
&. complete lier voyage. & offered her to deft, for 
that purpose, &; requesttad liiin to dispatch her, co- 
upon tliis to tissign a breach tJiat deft, refused 
to dispatch her, & renounced the charterparty A 
further prosecution of the voyage, & discharged 
pltf. from the same, per quod pltf. was liindered 
fiom endeavouring to complete the voyage, & to 
earn the money stipulated by the charterparty 
to be paid at her port of discharge ; for deft, 
having once dispatched the ship, there was no 
obligation upon him to dispatch her a second 
time. — Smith v. Wilson (1817), 6 M. & 8. 78 ; 
105 E. R. 1172. 

3146. Advertisement of time of sailing — Whether 
amounting to warranty.] — Shipping bi*okers liaving 
represented that a sliip, described as on their 

I “ line,” would sail on or about a certain day ; qu. : 
whether there is evidence on which a jury can lind 
them liable as on a warranty that she should so 
sail. But, scmblc. if they without authority in 
fact reship the goods in another ship, insuring 
them in their own names, & refusing delivery 
except on handing over the bills of lading sent 
by the lirst ship, tlicre being no authorit y in law 
so to act, there is evidence of a conversion on which 
they may be liable. — Simpson v. Young (1859), 

1 F. &- F. 708, N. P. ; sidbsequent inoccedimjs 
(1861), 2 F. & F. 426, N. P. 

(6) What amounts to. 

3147. Departure from limits of artificial port.]— 

By the terms of a charterparty, a ship was to 
pixiceed to Cardiff, & there to load a full &; com- 
plete cargo of coals, & therewith to proceed to the 
port of San Francisco or any of the landing places 
within the waters of San Francisco, & there to 
discharge the cargo, the cargo to be taken from 
alongside the vessel according to the custom of 
tlie port, & at the expense & risk of the freighters. 
The freight to be paid three-fourths in cash on 
the final sailing of the vessel from the port of 
loading, less 2i per cent, discount & costs of in- 
surance on the amount, & remainder in cash at 
the current rate of exchange on right & true 
delivery of the cargo. The docks at Cardiff com- 
municate with the sea at high water by means 
of dock gates, from these gates down to low 
watermark there is a ship canal, which was made 
under an Act of Parliament, no vessel being able 
to enter or leave the docl^ except by passing 
along tbiis canal. Vessels using the canal have 
to pay certain tolls, & cannot hoist sail there, 
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& aro also subject to the directions of the dock- 
master, who is at liberty to stop them. The vessel 
loaded a complete cargo, & being fully equipped 
for sea, with a pilot on board, got out of the 
docks ; but in proceeding down the canal in tow 
of a steam tug she grounded. She afterwards 
got off & returned towards the docks, but was 
refused admittance by the dockmaster, & sub- 
sequently became a wreck outside the dock gates : 
— Held : by the terms “ the final sailing of the 
vessel from the port of loading ” must be under- 
stood the final departure of the vessel from the 
port of Cardiff, so as to bo out of the limits of the 
artificial port & at sea ; &, therefore, as that 
time had never arrived, the three-fourths of the 
freight was not payable. 

The term “ final sailing of tlie vessel from the 
port of loading ” stated in a chai*tcrparty as the 
period for payment of the freight or part of it, 
means the final departure from tlie port & being 
at sea ready to proceed on her voyage, & not 
iiHjrely having tlie clearances on board, & being 
ready to sail. — IIoelandts IIarhison (18.54), 
\) Exch. 444 ; 2 C. L. K. 995 ; 2:3 L. J. Ex. 109 ; 
22 L. T. O. S. 289. 

jinnotcUums : — Apld. Thouipsnn r. OillcKpy (1855), 5 E. & 11. 

209. Consd. Gai'aton Sailing-Kliip (Jo. v. lliokio (1885), 

15 (J. B. D. 580. R^d. Van Baggeii v. Bainos (1851), 9 

Excih. 52H ; HmlBon r. Bilton (1850), 2 Jiir. N. S. 781 ; 

81mrp V. Gibbs (1857), 1 H. & N. 801 ; I’rioo v. LivliipTHtono 

(1882), 9 Q. B. D. 079 ; limiter v. Northern Marine 

liisce. (1888), IH App. Oas. 717. 

3148. To save spring tide — Crew & equip- 

ment incomplete.] — Thompson v, Gillespy, No. 
1835, a7ite. 

3149. At sea ready to proceed on voyage.] — 

Roelandts V, IlAiiRisoN, No. 3147, ante, 

3150. Ship driven back to port by weather.] 

— Price v, Livingstone, No. 1732, faiie, 

3151. Not mere readiness to sail.] — R oeiandts 
V. Harrison, No. 3147, afitc, 

3152. Not sufficient to have clearances on board.] 
— Roelandts v, Harrison, No. 3147, ante. 

3153. Master absent on shore — For purposes of 
obtaining ship’s papers.] — Deft, chartered a shii) 
of T. from Sunderland to Barcelona ; by the 
charterparty, half the freight was to be advanced 
to the master on liis signing the bills of lading 
T. being indebted to pltf., gave him an order on 
deft., requii'ing deft, to pay to pltf., on the ship 
“ being load & sailed, out of the advance,’^ £73. 
Deft, wrote, at the foot of the order, that he 
agreed to the above. The vessel, being loaded & 
in a fit state for sailing, but the clearances not 
being completed nor the bills of lading signed, 
left Sunderland liarbour, with the captain on 
board. She crossed the bar ; & the captain re- 
turned to land, in order to get the papers com- 
pleted, & sign the bills of lading ; he signed them, 

got the advance of freight from deft., who 
deducted a sum to meet the £73. I'he vessel 
stood off & on, waiting for the captain ; but, it 
being found that she had been injured, she re- 
turned into Sunderland harbour to repair, the 
captain not having rejoined her, & did not after- 
wards sail: — Held: (1) tin; sailing of the vessel 
was a condition precedent to the liability of deft, 
to pay the £73 ; (2) the vessel had not sailed, & 
deft, therefore was not liable. — ^Hudson v. Bilton 


(1856), 6 B. & B. 565 ; 26 L. J. Q. B. 27 ; 27 L. T. O. S. 
154 ; 2 Jur. N. S. 784 ; 119 E. R. 975. 


Annotations: — As to (2) Distd. Price v. Livingstone (1882), 
9 Q* B. D. 679. Refd. Vuleute v. Gibbs, Gibbs v. Valonto 
0859). 6 Jut. N. S. 1213 ; Garston Sailing-ship Co. v. 
Hickle (1885). 15 Q. B. D. SSO. 


3154. .] — Thompson v, Gillespy, No. 

1835, ante. 

Meaning of port.] — See Nos. 1732, 1733, ante. 

C. Deviation and Delay. 

(a) Deviation. 
i. In General. 

3155. Duty of owner not to deviate unnecessarily.] 

— Davis v. Garrett, No. 3188, post. 

3156. Although charter time table not 

interfered with — Deviation oh voyage to port of 
loading.] — Deft., by charterparty of Oct. 20, 1832, 
agreed to go in ballast from Portsmouth to St. 
Michael’s, & bring back a cargo of fruit direct 
to London. The charterer was to be allowed 
thirty-live running days for loading is unloading, 
to commence on Dec;. 1, then next ; if the vessel 
did not arrive at vSt. Michael’s by Jan. 31, 1833, 
tiic charterer was to be at libei*ty to rescind the 
charterpaity : — Held : deft, wars bound to pro- 
ceed at once to St. Michael’s, & was not at liberty 
to make an intermedia! -e voyage for his own 
jmryKises, alihougli, notwithstanding such inter- 
mediate voyages he arrived at St. Micliael’s before 
Jan. 31, i83:h — M‘ A ndrew v. Adams (1834), 

1 Bing. N. (’. 29 ; 4 Moo. A S. 517 ; 3 L. J. G. P. 
230 ; 131 E. R. 1028. 

3157. Ship driven out of loading port — Into other 
port — Necessity for return to loading port — Before 
proceeding to destination.] — If a ship be driven 
out of her loading port into another port, being 
there, she does the best, she can to get to her port 
of destination, slic is not obliged to return to the 
port from whence slie was driven. Neither is 
it a deviation if slie complete her loading at the 
port into which slie is driven. In the principal 
case, however, there was a caistom to wai'fant this, 
— Delany V. Stoddart (1785), 1 Term Rep. 22 ; 

, 99 E. R. 950. 

! Annotation : — Refd. ilibbert v. Carter (17.S7), 1 Term 

715. 

3158. Completion of loading at that 

port.] — Delany v. Stoddart, No. 3157, ante. 

3159. Breach going to root of contract.] — 

Joseph Thorley, Ltd. v. Orchis S.S. Co., Ltd., 
No. 3185, post. 

3160. Deviation on Government order — Com- 
pensation for consequential expense.] — The 

Tredegar Hall, No. 3195, post. 

3161. Intention to deviate — Necessity for.] — 

Pltfs. chaitorod a steamer from defts. to carry 
a cargo of coke & coal from Glasgow to Heulva, 
the charterparty & bills of lading containing 
exceptions relieving the shipowners from U<i.bilit.y 
for perils of the seas, strandings, accidents of 
navigation, even when occasioned by the negli- 
gence, default, or error of judgment of the mastor. 
The master was competent &. lit to command the 
ship, & he was apparently a man of ordinary 
health except that ho suffered from indigestion, 
& on the day before starting he had had two 
attacks of giddiness. There was no suggestion 
of insobriety, but near Troon the master set a 
most unusual course & the vessel stranded & was 
totally lost. The charterparty contained no 
express exception relieving against liability for 
unseawurthiness. 

In an action for damages for loss of the cargo 
pltfs. alleged that the master must have been in 
such a condition of health as not to be in posses- 
j sion of all his faculties, & that this constituted 
I unseaworthiness of the ship, & that, as there was 
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n, Dvty of master not to deviate — 


When owners j^resent .] — Reid & Archi- 
bald V. John Tobin & Co. (N. S.) 
(1910), 9 E. L. U. 180.— CAN, 

o. AtUhorUu of master to 


deviate withovit permission .] — COADY v* 
Newfoundland Government (1892)> 
7 Nfld. L. U. 588.— NFLD. 
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Sect. 6 , — The voyage: Svh-sect, 2, C. {a) L & ii,] 

a deviation from the contemplated voyage, the 
exertions in the charterparty did not apply : — 
Held: (1) the implied waranty of seaworthiness 
did not warrant that the master was in absolutely 
perfect health, but only that the shipowners should 
adopt the ordinary standard of care, pltfs. had 
failed ^ to discharge the 07ius of proving unsea- 
worthiness, & (2) as the master never intended to 
leave the contract route there was no deviation, 
& the action failed. — Rio Tinto Co., Ltd. v. 
Seed Shipping Co. (1920), 134 L. T. 704 ; 42 
T. L. R. 381 ; 17 Asp. M. L. C. 21. 

3162. Reasonable deviation — Reasonableness de- 
pendent on all circumstances.] — Foreman & 
Ellams, Ltd. v. Federal Steam Navigation Co., 
Ltd., No. 2725, ante. 

Deviation as barratry.] — See No. 2022, ante. 

In insurance policies.] — See Insurance, Vol. 
XXIX., pp. 145-155, Nos. 975-1111. 

ii. When Deviaiion Permissible. 

See Carriage of Goods by Sea Act, 1924 (c. 22), 
Article IV., r. 4. 

3163. To save life.] — A deviation for the purpose 
of saving life is justifiable, but not a deviation for 
the mere purpose of saving propeity. 

Defts.* ship was chartered by pltfs. to carry a 
cargo of wheat from Cronstadt to the Mediter- 
ran^D, the usual perils of the sea excepted. 
Whilst on her voyage she sighted & went to the 
assistance of a vessel in distress, ch Jed The Avion. 
& the master, in consideration of £1,000, agi‘eed 
to tow her into the Texel, which was out of his 
direct course. Whilst so doing defts.’ vessel 
was stranded, & ultimately, with her cargo, was 
totally lost. The jury found that it was not 
reasonably necessary to take The Avion to the 
Texel in order to save the lives of those on board 
her ; but it was reasonably necessary to do so in 
order to save her & her cargo : — Held : the 
deviation was unjustifiable, & pltfs. were entitled 
to recover the value of the cargo against defts. as 
owners of the ship. — Scaramanoa v. Stamp (1880), 

5 C. P. D. 295 ; 49 L. J. Q. B. 674 ; 42 L. T. 840 ; 
28 W. B. 691 ; 4 Asp. M. L. C. 295, C. A. 
Annotaiiona : — Refd. Kish v. Taylor (1910), 80 L. J. K. B. 

601 ; A.-G. V. Smith (1918), 87 L. J. K. B. 1045. Mentd. 
Brandon v. Osborne, Garrett, tl924J 1 K. B. 548. 

3164. To save property.] — Scaramanoa v. 
Stamp, No. 3163, ante. 

3165. To avoid danger — On receipt of credible 
information.] — The master of a Prussian vessel, 
a subject of the King of Pmssia, having on board 
a cargo of nitrate of soda, contraband of war, under 
a charterparty & bill of l^ing from Pisagua, bound 
to Cork, Cowes, or Falmouth, for orders to proceed 
to any safe port in Great Britain, or on the Con- 
tinent between Havre & Hamburg, both included, 

6 there deliver the cargo, “ the act of God, the 
Queen’s enemies, fire, & all & every other risk, 


dangers & accidents of the seas, rivers, & naviga- 
tion of whatever nature & kind soever excepted,** 
arrived at Falmouth on July 10, 1870, So received 
orders on July 11 of that month to proceed to the 
French port Dunkirk, & there deliver her cargo. 
On the ship’s arrival off Dunkirk on July 16, the 
master was informed by a French pilot that war 
had broken out between France & Prussia, where- 
upon the master put back to the Downs to make 
inquiries. So anchored there on July 17, which 
was Sunday, On July 18, having telegraphed to 
the owner of the vessel for instructions, he was 
ordered not to go to Dunkirk, & on July 19 he 
put into Dover, where he was informed, as the 
fact was, that war, which had been imminent from 
July 10, had been declared between France So 
the North German Confederation, formal declara- 
tion thereof having been given as upon July 19 : — 
Held : (1 ) the master was justified in putting back 
to the Downs for the purpose of ascertaining 
whether war had been declared, & was guilty of no 
improper deviation or delay in not returning to 
Dunkirk before July 19, when war was actually 
declared ; (2) the master committed no breach of 
contract in refusing to deliver the cargo at Dunkirk, 
So as the charterpaity provided what freight was to 
be paid if tlie cargo was delivered, the delivery at 
Dover was within the terms of the charterparty, 
& the master was entitled to freight for tlie 
cargo from tlie owners before delivery thereof. 
Semhle : where a master receives credible informa- 
tion that if he continues in the direct coui'se of his 
voyage his ship will be exposed to some imminent 
peril, as from pirates, or icebergs, or other dangers 
of navigation, he is justified in pausing So deviating 
from the direct coui'se. So taking any step that a 
prudent man would take for the purpose of avoiding 
the danger. — Duncan v. Koster, The Teutonia 
(1872), L. R. 4 P. V. 171 ; 8 Moo. P. O. C. N. 8. 
411 ; 41 L. J. Adm. 57 ; 26 L. T. 48 ; 20 W. R. 
421 ; 1 Asp. M. L. V. 214 ; 17 E. R. 366, P. C. 
AnmUiiiona : — Aa to (2) Consd. Giovanni Dapnoto v. Wyllic, 
The Pievc Supurioro (1874), L. K. 5 I*. C. 482. Difitd. 
St. Enoch ShipMner Co. v. Phosphate Miningr Co., [1916] 
2 K. B. C24. Refd. The Ai-gos, Oaudot v. Brown, Tho 
Hewsons, Goipol v. Cornforth (1878). L. H. .5 P. C. 134; 
Akt. Glivebauk v, ])anHk Svovlsyre Fabrik, [1919] 2 

K. B. 162. Generally. Reid. The l»atrla (1871), L. U. 3 
A. & E. 436 ; Anderson v. The San iloman. The San 
Koman (1873), L. 11. 5 P. C. 301 ; Wangh v. Monis (1873), 

L. R. 8 Q. B. 202 ; Metcalfe v. Brittania Ironworks Co. 
(1876), 1 G* P- !>• 613 ; Price v. Union Lighterage Co., 
[1904] 1 K. B. 412; llorlock v. Beal (1916), 114 L. T. 
193. Mentd. Wade v. L. & N. W. Uy., [1921] 1 K. B. 
582 ; Huffy -Arnell, etc. Co. r. 11., [1922J 1 K. B. 599. 

3166. Express orders to master.] — Where 

a master receives express orders from his owners as 
to the voyages which he is to make So the ports to 
which he is to take the ship, So those ordei’S are 
given under So with a view to a state of circum- 
stances out of which danger might arise to the ship, 
So which are known to & discussed by the master 
& owner at the time when they ai'e given, the 
master is not justified, out of an alleged appre- 
hension of that danger, in taking the ship on other 


HON (I860), 11 I. C. L. 11. 497 ; 3 Mar. 
L. C. 24.— IR. 

3164 i. To save wopertyA — Union 
S.S. Co. OF New Zealand, Ltd. v. 
Jakins & Bower (1901), 19 N. Z. h. K. 
780.— N.Z. 

p. Force mafeure — Shortage of 
coal ,] — The charterparty described tho 
voyage In writing as being froni 
Havana, Cuba, “to Montreal direct 
via the river St. Lawrence.’* A 
printed clause declared that the steam- 
ship should “ have liberty to tow eo 
bo towed, & to assist vessels in all situa- 
tions,” also to call at any port or po^ 
for cools or other supplies ” : — Hela .* 
the fact that the steamship called at 
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3163 i. To save life .] — Deviation of a 
ship from her course to ascertain if 
the state of a vessel in distress was 
such as to involve danger to the lives 
of those on board of her risking being 
infected with an infectious disease 
Involves no hazard with regard to in- 
surances or engagements ^th cargo 
owners. — North Coaht S. N. Co. v. 
The Eugene (1909), 9 S. K. N. S. W. 
246.— AUS. 

3163 U. .] — In an action against 

the master or owner of a schooner for 
damages for deviation, pltf. havi^ a 
large quantity of fish on board, of which 


he alleged ho hod lost the sale In conse- 
quence of such deviation : — Held : 
It was tho duty of shipmasters to aid 
& assist ships in distress at t^ea, & for 
that purpose a vessel may go out of 
her regular coiww), & it Is not considered 
a deviation ; but having semired those 
on board, the shipmaster has no right 
to risk his own freight to render 
salvage services to another. — Tarr v. 
Desjardins (1863), 13 L. C. It. 391. — 
CAN. 

8163 iii. .1— Sylvain v. Cana- 
dian Forwarding Sc Export Co. 
(1895), Q. R. 7 S. C. 256; revad. 
(1897), Q. 11. 10 S. C. 195.— CAN. 

8163 iv. .]— Drain v. Hendeb- 



Part VII. — Carriage op Goods. 


485 


voyages & to other ports ; & if he does so take the 
ship, he will not be entitled to i‘ecover his wages 
for the time during which she is engaged against 
the owners* orders, even if the voyages are for the 
owners’ benefit. — The Roebuck (1874), 31 L. T. 
274 ; 2 Asp. M. L. O. 387. 

Annotation : — Befd. The Macleod (1880), 5 P. D. 254. 

3167. Force majeure — Shortage of coal — 
Through miscalculation.] — Y razu v. Astral Ship- 
ping Co., No. 3099, ante, 

3168. Through accident.] — Y razu 

V. Astral Shipping Co., No. 3099, ante. 

3169. Perils of the sea — Repair of damage by 
weather.] — A ship belonging to defts., who were 
shipowners & shipbuildei*s at Bristol, shipped, in 
addition to other cargo, some tin plates belonging 
to pltfs. at Cardiff, for New York. The bill of 
lading contained the usual exemptions from 
liability in respect of damage by collision, etc. 
In the coui’se of the voyage the sliip experienced 
very heavy weather, & repairs became necessary. 
The master put into Queenstown at first, At 
afterwards, having communicated with defts., 
determined to return to Bristol for repairs. In 
the Avon the shij^ came into collision with another 
vessel & sank. She was subsequently raised At 
taken to Bristol. Pltfs. sued for damages for the 
failure of defts. to deliver the tin plates in New 
York according to the bill of lading. The case 
was tried before a judge At special jury, At the 
verdict At judgment were for defts. Pltfs. applied 
for a new trial, At contended that the master was 
not justified without the consent of the cargo 
owners in returning to Bristol, but should have 
had the ship repaired at (Queenstown or Swansea, 
that the jury had been misdirected, At that the 
verdict was against the weight of evidence : — 
Held : the return to Bristol was not such a devia- 
tion from the course as could not be held to be 
reasonably necessary ; the ship being a “ general 
ship,” it was not necessary to communicate with 
the cargo owners before returning to Bristol ; 
the question of reasonable necessity was one for 
the jury, Ac the verdict should not be disturbed, — 
Phelps (James) Ac Co. v. Hiij., [1891] 1 Q. B. (505 ; 
(50 L. J. Q. B. 382 ; 64 L. T. 610 ; 7 T. L. R. 319 ; 
7 Asp. M. L. C. 42, C. A. 

Annotation : — Mentd. Pitiger v. Blatspcll, Stump & Iloarock, 

11921] 1 K. B. 560. 

3170. Seeking shelter.] — (1) A contract of 

affreightment is not put an end to either by a 
breach of the warranty of seaworthiness or by a 
deviation which is in fact necessary for the safety 
of the ship Ac crew but the necessity for which is 
caused by unseaworthiness. 

(2) The charterers of a ship having failed to 
load a full cargo as required by the charterparty, 
the master, to minimise the loss, procured a cargo 
from other sources Ac overloaded the deck to such 
an extent as to render the ship unseaworthy. In 
consequence of her unseaworthiness the ship was 
obliged to deviate from her course in order to put 
into a port of refuge for repairs, &, after repaying, 
she completed the voyage in safety. The ship- 
owner was entitled under the charterparty, the 
conditions of which was incorporated in the bills 


of lading, to a lien on the cargo for dead freight : — 
Held : he was not debarred from asserting the lien 
against the cargo owners. 

(3) Dead freight is not freight at all properly 
so called but is in reality damages for breach of 
contract (Lord Atkinson). — Kish v. Taylor, 
[1912] A. C. 604 ; 81 L. J. K. B. 1027 ; 106 L. T. 900 ; 
28 T. L. R. 425 ; 56 Sol. Jo. 518 ; 12 Asp. M. L. 0. 
217 ; 17 Com. Cas. 355, H. L. 

AnnotaHomt : — As to H ) Coxisd. Heed v. Page & East (1927), 
137 L. T. 77. Retd. Bank of Australasia v. Clan Line 
St-eamers (1915), 21 Com. Cas. 13 ; The Christel Vlnnen, 
[1924] P. 61 ; Elder, Dinnpster v. Paterson, Zochonls, 
Griffiths Lewis Steam Navigation Co. v. Paterson, Zochonis, 
[1924] A. C. 522. 

3171. Express stipulations — Liberty to call — 
Taking in cargo at port of call.] — If a ship has 
liberty to touch at a port, it is no deviation to 
take in merchandise during her allowed stay 
there, if she does not by means thereof exceed the 
period allowed for her remaining there. — Urqu- 
HART V. Barnard (1809), 1 Taunt. 450 ; 127 E. R. 
909. 

3172. Ports within course of voyage.] 

— Pltfs. having purchased goods to be shipped from 
a foreign port on the terms that payment of the 
price was to be made in exchange for shipping 
documents, the bill of lading signed upon the ship- 
ment of the goods was, upon payment of the price, 
indorsed to them. The bill of lading, which con- 
tained the usual exception of sea perils, stated 
that the goods were shipped for delivery at 
Dunkirk on board a vessel lying at Fiume Ac 
bound for Dunkirk, with liberty to call at any 
ports in any order. The ship, instead of proceed- 
ing direct for Dunkirk, sailed for Glasgow, Ac was 
lost, with her cargo, off the mouth of the Clyde, 
by perils of the sea. In an action brought by 
pltfs. against the shipowners for non-delivery 
of the goods, evidence was given to show that the 
shippers of the goods, at the time when the bill 
of lading was given, knew that the vessel was 
intended to proceed via Glasgow : — Held : such 
evidence was not admissible to vary the terms of 
the bill of lading, wliich imported a voyage direct 
from Fiume to Dunkirk, subject to the liberty 
to call Jit any ports of call substantially within 
the course of such voyage ; Glasgow, being 
altogether out of the course of such voyage, was 
not such a port ; Ac th(i vessel was t herefore lost 
while devijiting from the voyage contracted for, 
Ac the excepted perils clause did not exonerate defts. 
from liability in respect of non-delivery of the 
goods. 

The bill of lading is no doubt a receipt for the 
goods, Ac as such, like any other receipt, is not 
conclusive, for it may be cont^roverted by evidence 
showing that the goods were not received (Lord 
Esher, M.R.).—Leduc v. Ward (1888), 20 Q. B. D. 
475 ; 57 L. J. Q. B. 379 ; 58 L. T. 908 ; 36 W. R. 
537 ; 4 T. L. R. 313, C. A. 

Annotations: — Apld. Margrotnoii v. Glvnn, [1892] 1 Q. B. 
337. Consd. Li*cky v. Ogilvy GillaiidortJ (1897), 3 Com. 
Cas. 29 ; MoniHoii v. Shaw, Savill & Albion Ckj., [1916] 
2 K. B. 783. Apld. United States Shipping Board v. 
Bungo y Born Soo. (1924), 132 L. T. 323. 

3173 . .] — Glynn v. Marget- 

SON Ac Co., No. 1715, ante. 


the port of Sydney, C.B., for coal in the 
course of the voyage, was not a devla- 
uon therefrom other than periidtted 
Dy the charterparty. — Petkus v. 
Sugar Refining Co. 0886 ), 

mn' 

8169 I. Perils of the sea — Pepair oj 
oamage by weather.] — Burns v. Cas- 
sells (1886). 26 N. B. 11. 20.— CAN. 

8170 i. Seeking shelter, ] —It la 


not a deviation for a coasting vessel 
on a voyage from Mahono Bay, N.S., 
to Fortune Bay in Ne^^’toundland, & 
thence, etc., to put into an inter- 
mediate port over night (o escape 
threatened bad weather, — Nova Scotia 
Marine Insurance Co. v. Eiseniiaukr 
(1894), 1 Cout. Dig. 811.— CAN.- 

q. Want of wjoter.] —The want of 
water is no legitimate excuse for a 
deviation from a lawful voyage, where 


it might have been prevented by ordi- 
nary prudence, or the master might 
have obtained a supply without such 
deviation. — The Pilgrim (1813). 
Stewart. 533.— CAN. 

r. .1 — The Belle (1815). S. V. 

A. R. 537.— CAN. 

t. Demotion agreed to by charterer's 
agcnl,] — Lindsay & Sons v. Scholb- 
FiELD (1897), 24 R. (Ct. of Sess.) 530. 

—SCOT. 



486 


Shipping and Navigation. 


Sect. 6. — Th e voyage: Sub-sect. 2» €• (a) ii, cfc Hi,] 

8174. .1 — White r. Granada 

S.S. Co., Ltd. (1896), 13 T. L. R. 1, C. A. 

Annotation : — ApM. Unlt<>d States Shipping: Board r. Bungre 

y Bom Soc. (1924), 132 L. T. 323. 

3175. .] — Evans, Sons & Co. v. 

OUNARD S.S. Co., Ltd. (1902), 18 T. L. R. 374. 
Annotations Eeld. Morrison v. Shaw, Savlll & Albion Co„ 

[19161 2 K. B. 783 ; He Sutro & Hoilbut, Symons, [19171 

2 K. B. 348. 

3176. .] — Pltfs. wore indorsees 

& holders of two bills of lading under which wool 
was shipped at Napier, New Zealand, in defts.* 
steamship for caiTiage to London. Each bill of 
lading had in the margin the words “ Direct 
service between New Zealand & London.” It 
stated that the steamship was “ now lying in the 
port of Napier, New Zealand, & bound for London,” 
&, after gi\dng the fullest liberty to proceed to & 
stay at any ports or places in New Zealand for any 
purpose without any liability on defts. on the 
ground of deviation, it continued : “ & bound, 
subject to the before-mentioned libei-ties, on 
finally leaving New Zealand for London, & with 
liberty on the way to London to call & stay at 
any intermediate port or ports to discharge or take 
on board passengers, cargo, coal or other supplies, 
with permission, if desired, for the vessel to call 
at Bio de Janeiro &/or Monte Video A/or La Plata 
for the purpose of taking on board coal, supplies, 
&/or cargo &/or live stock,” the goods to be 
delivered subject to all the above liberties to 
deviate & to the exceptions & com ltions therein 
contained at the Port of London. The bills of 
lading contained an exception of the King’s 
enemies. After pltfs.’ goods were loaded on board 
& the. bills of lading handed over a parcel of frozen 
meat was loaded on boai*d for France, & the master 
received orders on the voyage t-o deliver the meat 
at Havre before going to London. When the 
steamship was about 8 miles from Havre she was 
torpedoed by a German submarine, & she sank 
with her caigo. The usual & well known course 
of the voyage of defts.’ line of steamships from 
New Zealand to London was by Cape Horn, 
calling at one of the tliree named ^uth American 
ports, thence to Teneriffe or Madeira, A thence 
direct to London. TTie distance via Havre to 
London was 54 miles longer than the direct route 
to London, A the distance from Havre to the 
nearest point on the direct route to London was 
08 miles. No steamship of defts.’ line had ever 
before called at Havre. Tliere was, however, at 
the time in question no ^eater likelihood of danger 
from submarine attack in going to Havre than in 
going to London direct. In an action by pltfs. 
to recover the value of the wool : — Held : ( 1 ) Havre 
was not an “ intermediat>e port ” within the mean- 
ing of the bills of lading at which the steamship 
had liberty to call, that in proceeding thereto 
there had been a wrongful deviation from the 
named voyage, A defts. could not rely upon the 
exception of the King’s enemies in the bills of 
lading ; (2) as defts. in deviating were breaking 
their contract as carriers, they could not rely upon 
the implied common law exception of the King’s 
enemies, A they were liable, not having shown 
that the loss must have occurred even if they had 
not deviated. — ^Morrison (James) A Co., Lro. v. 
Shaw, Savita. A Albion Co., Ltd.. [1916] 2 K. B. 
783 ; 86 L. J. K. B. 97; 115 L. T. 508 ; 32 
T. L. R. 712 ; 61 Sol. Jo. 9 ; 13 Asp. M. L. C. 
604 ; 22 Com. Cas. 81, C. A. 


Ai^mums :^As to (1) Retd. Smith r. 11. (1917), 86 L. J. 
K. B. 1147 ; United States Shipping: Board v, Bunge y 
Bom Soc. (1924), 1 32 L. T. 323. As to (2) Rdd. The Oscar 
II., The Bernisso, The Eive, [1921] P. 173 ; Buerger v. 


Ounard S.S. Co., [1925] 2 K. B. 646. Qencrally. Refd. The 

Cap PaloR, [1921] P. 458. Mentd. Shaw v. Symmons, 

[1917] 1 K. B. 799 ; Gibaucl r. G. E. By., [1921] 2 K. B. 

426. 

3177. .] — Pltf. claimed to recover 

from defts., the shipowners, damages for loss of 
a parcel of oil shipped at M. under a bill of lading 
which described the shipment as a shipment in 
defts.’ ship to L. with liberty to touch at any 
ports whatsoever, though it might be outside 
the I'oute, without being considered a deviation. 
The shipowners relied on tlie deviation clause 
A the exceptions clause in tlic bill of lading as 
protecting them from liability, but pltf. said that 
they were not so protected because when the loss 
occurred defts. were not carrying the goods on 
the bill of lading voyage but were earring them 
by means of an unauthorised deviation. For 
a considerable time deft, had been pursuing from 
M. to L., or other ports of this country, two distinct 
routes for the ships of their line, one “ via Jjovante,” 
which meant going North-East up the coast of 
Spain calling at various ports A then coming back 
from tlie furthermost poi*t down the Mediter- 
ranean A through tlio Straits of (iibraltar to this 
country, A tlie other one, called ” Directo,” coming 
direct from M. to L. or other ports in this country. 
Both routes were well known to the representatives 
of pltf. at M. They knew that sometimes the 
route of the ship would be ” via Levante,” A some- 
times it would be ” Directo,” A in this particular 
case, when tJjey delivei*cd their goods to the 
ship to be carried under this bill of lading, they 
knew that the route of that ship would be ” via 
Levante ” : — I/eld : as between the parties in 
this case tlie bill of lading could be read as mean- 
ing that the goods were destined for L. by one 
of the usual routes, A even if pltf. had not known 
which way the ship was going on this occasion, 
still, as the ship was taking one of the known 
A usual routes to L., it was not deviating at tlic 
tim(' of tlie loss. The sliipowners were therefore 
protected by the exceiitions clause in the bill of 
lading. — Frenkel r. MacAndkews A Co., Ltd. 
(1928), 139 L. T. 327 ; 44 T. L. R. 580 ; 33 Com. 
Cas. 363, C. A. 

3178. .] — Cafpin V. Aldridge, 

No. 1930, ante. 

3179. Necessity to call at port 

outside course.! — ^A steamship constructed to use 
oil fuel was chartered to carry a cargo from tlie 
liver Plate to a safe poii in tlie United Kingdom, 
or on the Continent between Mai*seilles A Ham- 
burg inclusive. By clause («) of the chartei’party 
it was provided tliat “ tlie steamer shall have 
liberiy to call at any iiort or ports, in any order for 
the purposes of taking bunkercoal or other 
supplies.” The vessel was loaded with a cargo 
part of which was to be discharged at Malaga A 
part at Seville, A it was agreed that Malaga 
should be the first port of discliarge. After dis- 
charging at Malaga the vessel had enough oil fuel 
left sufficient to take her to Seville, A to discharge 
her cargo there, but it would not have carried her 
to any further point. No oil fuel being obtainable 
either at Malaga or at Seville, she called at Gibraltar 
to obtain oil fuel from a tank steamer which was 
expected to arrive, but owing to the non-arrival 
of the latter, the vessel proceeded to Lisbon to 
procme oil supplies. Lisl^n was out of the direct 
course from Malaga or Gibraltar to Seville. On a 
claim by the charterers claiming damages for the 
deviation : — Held : the call of the vessel at Lisbon 
for the purpose of obtaining oil supplies constituted 
a deviation which was not within the terms of the 
charterparty given either expressly or hj implica- 
tion. In order to justify such a deviation it was 
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for the o\^ers to sliow that it was reasonably 
necessary in a business sense, & for this purpose it 
was essential to show that all necessary steps had 
been taken to supply the vessel with adequate 
oil supplies at the corriTncncement of the voyage. 
The owners, having failed to prove this, were 
therefore liable to the charterers in damages in 
respect of such deviation. 

Qu* : whether the shipowners had any right to 
deviate for the purpose of obtaining the fuel that 
might be necessary to take their vessel out of the 
port of final discharge after the discharge had been 
completed. — United States Shipping Board v. 
Bunge y Born Limitada Sociedad (192.5), 134 
L. T. 303 ; 42 T. L. R. 174 ; 10 Asp. M. L. O. 577 ; 
31 Com. Cas. 118, H. L. 

3180. Liberty to tow.] — Pltfs. shipped 

goods at Liverpool on board The Liberia^ a steam 
vessel belonging to deft, co., to be carried, for 
freight, payable by pltfs. to defts., to Benin, on 
the coast of Africa, which goods, on the arrival 
of The Liberia at Bonny, were, in the usual course 
of defts.* business, & according to the terms of the 
bill of lading transhii^pod on board The Kwara, 
a small branch steamer belonging to defts., to bt‘ 
forwarded thereby to their destination at Benin. 
The Kwara, with pltf.’s goods on board, left Bonny, 
& proceeded on her voyage to Benin, calling on 
her way at Brass, where she had both to disidiarge 

to take in cargo. Whilst lying in the liarbour 
at Brass, & after having discharged & taken in 
cargo, &- within two or tliree hours of being ready 
to proceed on lier onward voyage to Benin, 7'he 
Kwara was taken by her captain, at the request 
of the captain «fc owners of another vessel, to the 
mouth of the Brass river, some 3 miles from the 
liarbour, for the purpose of towing off such otlier 
vessel wliieh had got stranded on the breakers in 
attempting to cross the bar at the entrance of the 
river, &; in her efforts to tow tliat vessel off, T?ie 
Kivara hei'self, in consequence of her screw getting 
fouled with a rope, was wrecked, ^ iiltf.’s goods 
were lost. Tt did not appear tliat human life was 
in any imminent danger, or tliat the assistance of 
The Kivara was sought for, except to save property. 
The bill of lading, given by defts. on receiving the 
goods at Liverpool, contained a clause giving to 
th(»ir vessels “ libei’ty to tow & assist vessels in all 
situations ” ; also a memorandum in the margin 
as follows : “ The within goods to be transhipped 
at Bonny, & forwarded to destination by branch 
steamer at sliip’s expense but shipjier’s risk.** 
In an action by j^ltfs. to I'ccover the value of their 
goods tliey obtained a verdict-, with leave to defts. 
to move to enter it for themselves ; — Held : making 
absolute the rule to enter the verdict for defts. : 

(1) under the express words of the clause in the 
bill of lading giving liberty “ to tow & assist 
vessels,** etc.. The Kwara was justified & protected 
in going tD the assistance of the other vessel in the 
manner &; under the circumstances stated ; & 

(2) the words in the margin of the bill of lading 
‘‘ at shipper* s risk ** applied, as did also the words 
“ at ship*8 expense,** to the transhipment only of 
the goods from the one vessel to the other at 
Bonny, & not to the “ forwai*ding of them from 
Bonny to Benin. **-~Stu art v. British & African 
Steam Navigation Co. (1875), 32 L. T. 257 ; 2 
Asp. M. L. C. 497. 

— As to <1) Refd. Potter v. Burrell, [18971 1 

Q. B. 97 . 

8181. ,] — ^By a charterparty ship- 

owners agreed with charterers to provide for the 
successive arrival at a foreign loading port of five 
steamers between Aug. & Dec. Inclusive, “ as 
nearly as possible a steamer a month,** at approxi- 


mate dates afterwards agreed upon ; & the 

charterers agreed to present cargo within twenty- 
four hours after notice of each ship’s readiness to 
receive it. The charterparty contained a clause 
excepting perils of the sea, & also a clause giving 
each steamer liberty to tow & be towed & assist 
vessels in all situations, & providing that salvages 
should be for the benefit of owners. Owing to 
perils of the sea, ship No. 2 arrived about a fort- 
night late ; & while she was loading ship No. 3 
arrived punctually. There was not sufficient 
labour to load the two ships at once, & ship No. 3 
had to wait for her cargo till the loading of ship 
No. 2 was completed : — Held : upon the con- 
struction of the charterparty, the shipowners were 
entitled to damages for the detention of ship 
No. 3. 

8hip No. 4 arrived three weeks late at lier 
Australian port owing to her having while on her 
voyage to that port fallen in with a disabled ship 
& towed her Mamitius as a salvage service ; 
such towage was out of the course of the voyage, 
& took three weeks to effect. The arbitrator 
having found that the delay caused by this tow- 
ing was not so gieat as to frustrate tlie object of 
the adventure : — Held : the salvage s(U’vice was 
an allowable deviation within the contract between 
the shipowners & the charterers ; & notwithstand- 
ing the delay in the arrival of the ship, the 
chaHerers were bound to present cargo within 
twenty-foiu* hours after notice, & not having 
done so were liable to pay demurrage to the ship- 
owners. 

A clause in a charterparty that “ any profit or 
loss on the charter shall be equally divided between 
o\\Tiers & cliarterers “ does not create a partner- 
ship between the owners & charterers so as to 
deprive the former of their right of action against 
the latter for demiurage. — Potter (John) (’o. 
V. Burrell & Son, [11^97] 1 Q. B. 97 ; bff L. J. 
Q. B. (53 ; 75 L. T. 491 ; 45 W. R. 145 ; 13 T. L. R. 
2(5 ; 41 Sol. Jo. (5(5 ; 8 Asp. M. L. C. 200, A. 
Amwiaiions : — Reid. Nelson r. Nelson Line (Liverpool) 

(No. 3), Re Nelson & Nelson Lino (Liverpool) (1907), 

77 L. .1. K. B. 97; United States Shipping Board r. 

Strlok, [192(5] A. C. 545. 

iii. Effect of Unauthorised Deviation, 

3182. Whether going to root of contract — 
Frustrating object of charterer.] — Freeman v , 
Taylor, No. 185(5, ante, 

3183. .] — A charterparty contained a 

clause that the ship should “ with all convenient 
s})eed, on being ready, having liberty to take an 
outward cargo for owners* benefit direct or on the 
way, i^roceed to E., A there load a full cargo of 
cotton.** This the freigliL^rs bound themselves 
to ship. The ship deviated to 0., Sc ai rived at 
E. a few days later than she would have done if 
she had gone there direct. The ship had not 
been taken up for any particular cargo, & a small 
loss in freight was the only result of this delay. 
In an action against the freighter for not loading 
a cargo : — Held : the above clause was a stipula- 
tion, & not a condition precedent, & the delay 
afforded no justification to the freighters for re- 
fusing to load a cargo ; but theii* remedy for 
any damage that had accrued by reason of the 
delay was by cross action. Sernble, if the delay 
had entirely defeated the object of the fre^hters 
in taking up the vessel, it would have anorded 
an answer to the action. 

It seems to be now settled that delay by devia- 
tion is the same as a delay in starting ; &; it is 
also settled . . . that a delay or deviation which 
. . . goes to the whole root of the matter, deprives 
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the charterer of the whole benefit of the contract, 
or entirely frustrates the object of the charterer 
in chartering the ship, is an answer to an action 
for not loading a cargo ; but that loss, delay or 
deviation short of that gives an action for damages, 
but does not defeat the charter (Willes, J.)* — 
MacAndrew V. Chapple (1866), L. K. 1 C. P. 
643 ; Har. & Ruth. 746 ; 36 L. J. O. P. 281 ; 
14 L. T. 556 ; 12 Jur. N. S. 567 ; 14 W. R. 891 ; 
2 Mar. L. C. 339. 

Annoiaiums : — Refd. Jackson v. Union Marine Insco. (1874). 
L. R. 10 O. 1». 125. Mentd. Kidston v. Monceau Iron- 
works Co. (1902), 86 L. T. 556. 

3184. No proof of frustration.] — 

By charterparty between pltf., owner of a ship, 
& defts., it was agreed that the ship should load 
from defts.’ agent at Nantes a full cai‘go, &, being 
loaded, forthwith proceed to London, & deliver 
the cargo on being paid freight upon unloading 
&; delivery, twenty-five running days being allowed 
for loading & discharging at Nantes & London, 
with penalty for demun*age beyond. A declara- 
tion in assumpsit set out the charterj)arty, & 
averred that the vessel arrived at Nantes, whereof 
defts.’ agent there had notice ; that the ship was 
ready to load the cargo, & defts.’ agent was re- 
quested, during the running days to load it, & 
X>ltf. was ready to detain tlie ship on demurrage 
over those days : but defts. refused to load. Plea 
that, after the making the charterparty A before 
proceeding to Nantes, the vessel proceeded to 
Newcastle, contrary to the intent o the charter- 
party, &, by reason thereof, arrived at Nantes 
a long & unreasonable time after the time at which 
she would have arrived at Nantes had she sailed 
direct according to the intent of the charter- 
party ; — Held : bad, on demurrer, for not show- 
ing that the delay frustrated tlie object of the 
voyage. — Clipsiiam v, Vertue (1843), 5 Q. B. 
266; Dav. & Mer. 343; 13 L. ,T. Q. B. 2 ; 2 
L. T. O. S. 120 ; 8 Jur. 32 ; 114 E. R. 1249. 

Annotations: — Refd. Barker v. Windlc* (1856), 6 K. & B. 
675 ; Tarrabocliia v. Hlckie (1856), 26 L. J. Kx. 26 ; 
Ci^oke>\1t V. Fletcher (1857), 26 L. J. Ex. 153 ; Dimech 
r. Corlett (1858), 12 Moo. P. C. C. 199 ; Bohn v. Burners 
(1863), 2 Now Rep. 184 ; MacAndrew v. Chappie (1866), 
14 L. T. 556 ; Richardson r. Stanton, Stanton v. Richard- 
son (1872), 41 L, J. C. P. 180 ; Jackson v. Union Marino 
Insce. (1874), L. R. 10 C. P. 125. 

3185. Displacing contract.] — (1) Goods 

were shipped on a vessel described in the bill of 
lading as “ now lying in the port of Limassol & 
bound for London.” By the bill of lading the 
shipowners were exempted from liability for any 
act, neglect, or default of (inter alia) their steve- 
dores in the loading, stowing, or discharging of 
the vessel. The vessel deviated during the 
voyage. In the course of discharging at London 
the shipowners’ stevedores damaged part of the 
cargo, consisting of locust beans, by allowing the 
beans to become mixed with a poisonous earth 
called terra umber : — Held : the shipowners 
were liable for the default of their stevedores, 
as by deviating they lost the benefit of the stipula- 
tions in the bill of lading. 

A deviation is a breach of a condition in a con- 


tract or a warranty in the sense of that word 
when it is used in connection with seaworthiness, 
& the effect of that condition or warranty not 
being complied with is to displace the contract 
altogether. It goes to the root of the contract, 
& its performance is a condition precedent to the 
right of the shipowners to put in suit the liability 
of the other party to the contract (Collins, M.R.). 

(2) Seaworthiness is an absolute condition, & 
the absence of seaworthiness at the commence- 
ment of the voyage displaces the whole contract 
of insurance ((Jollins, M.R.). — .Joseph Thorley, 
Ltd. V. Orchis S.S. Co., Ltd., [1907] 1 K. B. 
660; 76 L. J. K. B. 595; 96 L. T. 488; 23 
T. L. R. 338 ; 61 Sol. Jo. 289 ; 10 Asp. M. L. C. 
431 ; 12 Com. Cas. 51, 261, C. A. 

Annotations: — As to (1) Distd. The Europa, [1908] P. 84. 
Apld. Internationale Ouano on Superphosphaatworken 
V. Macandrow, [1909] 2 K. B. 360. Refd. Kiwh v. Taylor, 
[19121 A. C. 604 ; Morrison v. Shaw, Savill & Albion Co., 
[19161 2 K. B. 783. As to (2) Refd. Buerger v. Cunard 
S.S. Co., [1925] 2 K. B. 646. 

3186. Deviation necessary for safety 

of ship & crew — ^Necessity due to unseaworthiness.j 

— ^Kish V. Taylor, No. 3170, ante, 

3187. Deviation giving rise to action for damages 
only — Object of freighters not defeated.] — Mac- 
Andrew r. Chapple, No. 3183, ante. 

3188. Liability of shipowner — Damages to cargo 

— Deviation proximate cause of loss.] — Pltf. put 
on board deft.’s barge, lime, to be conveyed from 
the Medway to London. The master of the barge 
deviated unnecessarily from the usual course, & 
during the deviation a tempest wetted the lime, 
& the barge taking fire thereby, the whole was 
lost : — Held : (1) deft, was liable, & the cause of 
loss sufficiently proximate to entitle pltf. to recover 
under a declaration alleging deft.’s duty to carry 
the lime without unnecessary deviation, & averring 
a loss by unnecessary deviation ; (2) the law 

inij^lies a duty on the owner of a vessel, whether 
a general shix> or hired for the special purpose of 
the voyage, to jiroceed without unnecessary 
deviation in the usual course. — l)AVis v. Garrett 
( 1830), 6 Bing. 716 ; L. & Welsh. 276 ; 4 Moo. 
& P. 540 ; 8 I.. J. O. S. V, P. 253 ; 130 K. R. 
1456. 

Annotations : — As to (1) Apld. Scaraiiianga v. Stamp (1880), 
5 C. P. J). 295 ; Morrison v. Shaw, Savill & Albion Co., 
11916] 2 K. B. 783. Consd. Elliott Stoam Tug Co. v. 
Payne, [1920] 2 K. B. 693. Refd. Grill v. General iron 
.Screw Collier Co. (1866), L. It. 1 G. I*. 600 ; Taylor r. 
G. N. Ry. (1866), L. R. 1 C. P. 385 ; Svensden v. Wallace 
(1885), 54 L. J. Q. B. 497 ; Royal Exchange Shipping 
Co. V. Dixon (1886), 12 Ai)p. Cas. 11 ; Searle r. Lund 
(1903), 88 L. T. 863 ; Shaw r. SymmoiiH, [19171 1 K. B. 
799 ; The Cap Palos, [1921] P. 458. As to (2) Refd. 
M‘Andrevv r. Adams (1834), 1 Bing. N. C\ 29 ; Thomj>Hon 
V. Hopper (1858), E. B. & E. 1038. (Jnurallu, Kefd. 
The Norway (1865), 13 W. R. 296; Buerger v. Cunard 
S.S. Co., [1925] 2 K. B. 646. Mentd. G. N. Uy. v. Taylor 
(1866), Har. & Ruth. 471 ; Harris v. G. W. Ry. (1876), 
1 Q. B. D. 515 ; Monltt v. N. E. Ry. (1876), 1 Q. B. D. 
302 ; Lllley v. Doubleday (1881), 7 Q. B. D. 510 ; Gibaud 
V, G. E. Ry., [19211 2 K. B. 420. 

3189. Stipulation limiting liability.]— 

Balian & Sons v. .Toly, Victoria & Co., Ltd. 
(1890), 6 T. L. R. 345, C. A. 

Annotations: — ^Folld. Thorley v. Orchis S.S. Co., [1907] 1 
K. B. 660. Refd. The Europa, [1908] J*. 84 ; JKish v. 
Taylor, [1911] 1 K. B. 625 ; Iluei-gor v. Cunard ^.S. Co., 
[1925] 2 K. B. 646. 


PART VII. SECT. 6, SUB-SECT. 2.— 
C. (a) iii. 

3188 i. TAatnlity of shipowner — Dam- 
age to cargo — Demotion proximate cause 
of loss.y—D. Bhlpi>od horses to be 
carried on deck by the A. S. N. Co.’s 
steamer Victoria from Sydney to 
Townsville via Bowen. The Victoria 
deviated from her course & c^od at 
Brisbane, causing a delay of forty 
hours. After the Victoria hi^ regained 


her course to Townsville, she encoun- 
tered a violent storm of unusual dura- 
tion. The stalls of the horses broke 
away from their fastenings during the 
storm & sixteen of the horses were 
killed -.—Held : the A. S. N. Co. were 
liable for the loss, as the damage was 
proxlmatoly caused by the deviation. — 
Dunne v. Abiatio Steam Navigation 
Co. (1876), 14 N. S. W. S. C. R. (Law) 
ISl.—AUS. 


a. Deviation beyond 

established usages of trade.] — Pltf. 
shipped 90 barrels of flour at Port 
Credit, in a vessel of deft.’s, to be 
carried to Quebeo, such vessel being 
capable of carrying 4,600. She pro- 
ceeded to Toronto, whore she took in 
400 barrels more, & thenoo to Oswego, 
where 2,450 were shippod for Quebeo 
also. She was wrecked near Oswego. 
Deft, waa held liable therefor, such 
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8190. .] — Joseph Thorley, 

Ltd. V. Orchis S.S. Co., Ltd., No. 3185, anU, 

3191. Shipowner as insurer.] — By 

charterparty deft.’s vessel was to load a cargo of 
wheat at Marianople for Gibraltai* for orders for 
a port in the United Kingdom or on the continent 
between Havre & Hamburg, the master of the 
vessel, to avoid being frozen in at the port of 
loading, to be “ at liberty to leave . . . with part 
cargo, <fe to fill up for steamer’s benefit at any open 
Black Sea, Azotl or Mediterranean port for United 
Kingdom, Continent or Mediterranean ; but in 
case of leaving with part cai‘go the steamer shall 
complete the voyage as if a full cargo had been 
loaded ...” 

The master, under this liberty, left Marianople 
with part of the cargo of wheat, & proceeded to 
Novorossisk, where he filled up for steamei‘’8 benefit 
with linseed. At Gibraltar he was ordered to 
deliver the wheat at Cardiff ; but he first pro- 
ceeded to King’s Ijynn, & there discharged the 
linseed. On the way between King’s Lynn & 
(’ardiff the wheat was damaged by fire. Pltf., 
who were holders of the bill of lading incorporating 
the conditions of the charterparty, sued defts. 
for the damage : — Held : defts. were liable as, 
between King’s Lynn & Cardiff, they had become 
insurers of the consignees of the wheat, for, though 
the usual exceptions in the bill of lading charter- 
party would have covered the loss if it had occurred 
in the ordinary course of the voyage, defts. were 
not entitled to deviate by tfiking the wheat round 
by King’s I^ynn, & could only discharge the lin- 
seed at a port on the way.- The Dhnbeth, 
11897] P. 133 ; 00 L. J. P. 00 ; 70 L. T. 058 ; 8 
Asp. M. L. C. 284. 

3192. Loss of cargo — Stipulation limiting 

liability.] — Pltf. shipped eight bales of cloth, each 
above the value of £20 for carriage by a steamer 
belonging to deft. co. from London to Odessa 
under a bill of lading which excepted liability on 
the part of the co. for goods above the value of 
£20 pel' package, unless the value was therein 
declared & extra freight paid. Ifitf. did not 
declare the value of the goods or pay the extra 
freight. The bill of lading, clause 2, reserved to 
the CO. liberty for the steamer, before or after 
proceeding towards her port of discharge, to pro- 
ceed to any port or ports what soever, although in 
a contrary direction, in any order, for any pur- 
pose whatsoever, & such ports were to be deemed 
included in the intended voyage, & it provided, 
clause 4, that in case the whole or part of the 
goods specified therein were not from any cause, 
including negligence on the part of the co.’s 
servants, found for delivery, or it was inconvenient 
for the ship’s purposes to deliver during the 
vessel’s stay at their port of destination, the co. 
was only bound to forward them to the port of 

from any subsequent port by any 
other steamer, either belonging to the co. or to 
other persons, & proceeding either directly or 
indirectly to such port, such carriage to be at the 


co.’s expense but at the merchant’s risk. The 
contemplated voyage was to Constantinople & 
thence to the Black Sea ports including Odessa. 
On the arrival of the ship at Constantinople in 
Apr. 1919, it appeared that Odessa was likely 
to be captured forthwith by the Soviet forces, & 
accordingly it was agreed between the respective 
agents of pltf. & deft. co. that the destination of 
five of the bales should be changed from Odessa 
to Batoum & that the remaining three should 
be discharged at Constantinople, either then or 
on the ship’s return voyage. They were not then 
discharged & the ship proceeded to Batoum & 
back by Novorossisk to Constantinople. The 
five bales consigned to Batoum remained on board 
after the ship had left that port. The three 
which were to have been brought back to Con- 
stantinople were landed at Norvorossisk for no 
explained reason & were detained by deft, co.’s 
agents for two months. Neither the five bales 
nor the thiee bales had since been heard of. 

In an action by pltf. for non-delivery of the 
goods : — Held : the terms of the original bill of 
lading applied to the carriage to the substituted 
destinations, but in the absence of special pro- 
tect! v^e provisions in the bill of lading, the over- 
carriage of the five bales & the landing & deten- 
tion of the three bales at Novorossisk constituted 
a deviation from the contract of carriage so as to 
deprive deft. co. of the benefit of the exceptions 
in the bill of lading ; & in the circumstances 

neither clause 2 nor clause 4 afforded any pro- 
tection to the co. — CuNARD S.S. Co. v, Buerger, 
[1927] A. C. 1 ; 96 L. J. K. B. 18 ; 135 L. T. 
494 ; 42 T. L. R. 653 ; 17 Asp. M. L. C. 92 ; 32 
Com.' Cas. 183, 11. L. ; affg. S. C. suh nom, 
Buerger v. Cunard 8.S. Co., [1925] 2 K. B. 646, 
C. A. 

3193, Shipowner as common carrier,] 

— Pltfs. chartered defts.’ ship to carry a cargo of 
superphosphates in bags for delivery at Algeciras 
Alicante, with leave to call at Corunna. The 
vessel w^as delayed at Corunna & Algeciras. On 
leaving Algeciras she deviated from the char- 
tered voyage by going to Seville, whence she 
went to i^cante. By reason of the various 
delays the cargo delivered at Alicante was 
damaged, the damage being due to the action of 
sulphuric acid in the superphosphates eating away 
the bags : — Held : the deviation to Seville put an 
end to the chai*terparty as from the beginning of 
the voyage, & defts. were therefore, as to the whole 
voyage, under the obligations of common carriers ; 
as regards damage to the cargo by the delay at 
Corunna & Algeciras defts. wa‘re not liable, the 
damage being due to the nat ure of the cargo, & 
not to any failure on the pait of defts. to carry 
the goods with reasonable despatch ; but as 
regards tlic increased damage due to the delay 
occasioned by the deviation itself defts. were 
liable under the obligations of common carriers. 
— Internationale Guano En Superphos- 

phaat-Werken V, Macandrew (Robert) Co., 


Leyond the establlabo 
V. Hoi 

OOMBE (1857), 6 C. P. 531.— CAN. 

^ ®hlp was charter© 
to Hail to two ports In Now Zoalanc 
oon^firned to affenta of th 
hartcrers at the first of these porti 
there, In oonsequonco c 
surmountable dlffloultlea. th 
f arr^ged with the agents tha 
proceed to th 
ae^nd Port, but that the passengers ^ 
forwarded in othe 
nfnS?®* agents furnished th 

money necessary for this purpose, ^ 


the master drew bills in their favour on 
the owner of the vessel at home. 
In an action by tho charterers’ agents 
against the owners : — Held : tho devia- 
tion from tho charterparty not having 
been necessary for tho safety of the 
ship was ultra vires of the captain ; & 
the expense incurred in consequence 
was not recoverable from the owmer. — 
Strickland v. Neii.son & M'Intosti 
(1809). 7 Maeph. (Ct. of Sess.) 400.— 
SCOT. 

0 . Goods carried hy different route 
than contract stipulated — Nominal dam^ 
ages recoverable .] — Langdon v. Robkrt- 


siON (1886), 13 O. R. 497.— CAN. 

d. Withholding of subsidy .] — A de- 
viation which causes delay, but does 
not in other respects prevent the per- 
formance by a steamer of a contract to 
call at certain ports of call, does not 
justify the withholding of a subsidy 
for such service . — lie Reid Newfound- 
land Co. & Government (1904), 9 
Nfld. L. R. 47.— NFLD. 

e. Whether freighters liable aa in- 
»wrer8 .\ — Whore a ship master had 
altered the voyage of a vessel specified 
iu a charterpaHy, at the request of the 
freighter, & where the vessel was lost 
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Secsi. 6 . — The voyage: Svh-sect 2, C, (a) Hi,, & (h) 
i. it.] 

[1909] 2 K. B. 800 ; 78 L. J. K. B. 691 ; 100 
L. T. 850 ; 25 T. L. R. 529 ; 58 Sol. Jo. 504 ; 
11 Asp. M. L. C. 271 ; 14 Com. Cas. 194. 
Annoiaiions : — Refd. Morrison r. Shaw, Savill & Albion Co., 

[1916] 2 K. 13. 783 ; Buerfirer r. Cunard S.S. Co., [1925] 

2 K. B. 646. 

3194. Fall In market value.] — Dimsdaijs 

V. SMITH (1837), 6 L. T. 479. 

3195. Deviation under Admiralty order — Right 
of shipowner to compensation.] — Where a British 
ship, on a voyage to a German port, has been 
diverted by the Admlty. on account of the war 
to a port in the United Kingdom, the owners are 
not entitled to compensation for outlays incurred 
by them in consequence of such diversion or for 
the additional cost of discharging the cargo at 
such port as compared with the cost of discharging 
it at the German port-. — The Tredegar IlAUi, 
[1910] P. 217 ; 82 T. L. R. 9 ; 00 Sol. Jo. 45 ; 
1 P. Oas. 492. 

(b) Delay, 
i. In General 

3196. Through act of master — Causing ship to 

become ice bound.] — The master of a ship, whilst 
waiting for cargo, omitted to take in suOicient 
stores & provisions for his voyage, A whilst sub- 
sequently taking in such provisions & stores the 
frost set in, & the ship was frozen in poii & detained 
from the beginning of Oct. until the breaking of 
the ice in the ensuing year : — Held . the owners 
of the ship were responsible to the owners of the 
cargo for any loss accruing from such detention : 
it being, by maritime law, the duty of the master 
to convey the cargo to it-s port- of delivery with 
all expedition : & if by neglecting to avail himself 
of all fail* opportunity the voyage is delayed & 
damage accrues to the owners of the cargo, the 
owners of the ship are liable to make good the 
sum. — The Wiijieim (1vS05), 14 L. T. 030; 2 

Mar. L. C. 343. 

Annotaiion: — Refd. The Princess Royal (1870), L. R. 3 

A. & E. 41. 

3197. Apprehension as to weather — Lia- 

bility of owners for master’s navigation or manage- 
ment of ship.] — ^A cargo of fruit was shipped in 
deft.’s vessel from Gandia to London under bills 
of lading by which defts. were not liable for the 
master’s neglect, default, or error in judgment 
in the navigation or management of the vessel. 
On the voyage, in Dec. 1914, the master put into 
Comnna & remained there twenty-throe days for 
reasons of safety, though the weather was not 
such as to oblige the vessel to remain in port so 
long. The fruit was damaged by the delay in 
transit, & pltfs., as indorsees of the bills of lading, 
claimed damages from defts: — Held: as the 
delay at Corunna had nothing to do with the 
navigation or management of the ship as such, 
defts. were not relieved by the exception in the 
bills of lading from liability for damage to the 
cargo. — T he Ren6e Hyaffil (1910), 32 T. L. R. 
000, 0. A. 

3198. War — ^Master awaiting further instruc- 
tions.] — Pole v. Cetcovich, No. 1888, ante, 

3199. Apprehension of capture.] — The 

in the course of the voyage so altered 
the freighters were, in the circum- 
Btances of the case, not liable as 
Insurers, for the value of the ship ; 
but this without prejudice as to the 
question of their liability for freigrht. — 

Hussbll & Moffat v. Shannon & Co. 

(1821), 1 8h. Sc. App. 83.--SCOT. 


master of a North German ship, lying at Con- 
stantinople, entered into a charterparty with 
North German subjects, there resident, to carry 
a cargo to a port in the United Kingdom or on 
the continent, to be delivered to English con- 
signees. The charterparty & the bill of lading 
given under it were in the English language, & 
it was stipulated that the ship should call at one 
of three ports of the United Kingdom, for orders. 
The ship duly called at P., & was ordered to pro- 
ceed to an English port to discharge. War then 
existed between France & Germany. The master 
sailed from F., as ordered, but, thi'ough a reason- 
able fear of capture, put into D. The ship re- 
mained at D. for two months, waiting for a steam- 
tug, which was considered necessary by the char- 
terers* agents to avoid capture, the master express- 
ing himself ready to sail with the first fair wind. 
The ship was then sent forward by steam power, 
at the chai’tcrers* agents’ expense. The cargo 
was damaged ^ pltfs. lost prolits by the delay : — 
Held: (1) the master was justified in putting 
into & remaining in port, & the shipowners were 
not liable for the damage caused by the delay. 

(2) Wliilst the ship was yet to arrive, the 
charterers’ agents, the consignees of cargo, appro- 
priated the cargo &; endorsed the bill of lading, 
through other persons, to pltfs. Pltfs. sustained 
no loss by deterioration, for, under the contract 
of sale, they paid for the cargo after deductions 
settled by arbitration, for the damage done to 
it : — Held : pltfs. were entitled to sue under Bills 
of Lading Act, 1855 (c. Ill), Admiralty Court 
Act, 1801 (e. 10), (fe perhaps even as trustees for 
the consignees. — TllE WiLHELM ScHMtDT (1871), 
25 L. T. 31 ; 1 Asp. M. L. C. 82. 

AnnoUdious : — As to (1) Re!d. The San Roman (1872), 
]j. R. 3 A. & E. 583. As to (2) Refd. The Dannebrog: 
(1874), 31 L. T. 759. 

3200. .] — A vessel sailing under the 

flag of the North German Confederation was, by 
a charterpart-y made at Constantinople, in the 
English language, between her master & a firm 
of merchants at ( V)nstantinople, chartered to 
take on board a cargo at a poit in the Sea of Azov, 
& to proceed therewith to a safe port in the 
United Kingdom, or a safe port on the Continent 
between Havre & Hamburg, calling at Cork, or 
Falmouth, or Plymouth, for orders, & deliver the 
cargo on being paid the stipulated freight, the 
act of God, the Queen’s enemies, the restraint of 
princes & rulers, fire, & all & every the dangers 
& accidents of the seas, rivers, & navigation of 
what nature & kind soever excepted. In pur- 
suance of the terms of the charterparty the vessel 
proceeded to Berdiansk, & took on board, from a 
Greek merchant there, a cargo of wheat. For the 
cargo a bill of lading, in the Italian lan^age, 
was signed by the master. It was stated in the 
bill of lading that the cargo was consigned accord- 
ing to the tenor of the (jharterparty, & that the 
cargo was to be delivered on freight being paid 
according to the charterparty, with all other con- 
ditions expressed therein. The bill of lading was 
endorsed by the shipper to S. & co., whq were 
the charterers’ agents in London. The vessel 
sailed from Berdiansk ; on Aug. 8 she put into 
Falmouth, & her master applied to S. & co. for 
orders. The master received no orders till Sept. 3, 

the line for national purposeB, that 
might have excused them. — Lkmon 
V, Peninsular & Oriental Steam 
Navigation Co. (1856), 6 L. T. 478. — 
HONG KONG. 

g. Repairs to ship — Undue delay,] 
— Darrell & Co. v. The American, 
L1925] Exoh. C. li. 2.— CAN. 


PART VII. SECT. 6, SUB-SECT. 2.— 
C. (b) i. 

f. Excuse for delay,] — Steam ship- 
ping CO. held liable in damages for 
delay in forwarding eroods to China. 
If the delay had been caused by the 
Qovt. takUig some of the Bteamers oil 
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when pltfs., to whom S. & co. had indorsed the bill 
of lading, ordered the vessel by their agent to pro- 
ceed to Leith. After the making of the charter- 
arty & the signing of the bill of lading a war 
roke out between the North German Confedera- 
tion & Prance. Tlie war continued until after 
the arrest of the vessel in the suit. Prom the time 
the master received orders to proceed to Leith 
until after the arrest of the vessel armed Prench 
national cr-uisers were cruising in the English 
Channel & North Hea, & G^erman vessels could 
not saiJ in those seas beyond the limits of neutral 
waters without incurring risk of capture. When 
the master received orders to proceed to Leith, 
& on other occasions after that time & before the 
arrest of the versel, he expressed his willingness 
to sail for Leith the first favourable opportunity. 
hVom the time the master received ordei*s to pro- 
ceed to Leitli until the arrest of the vessel the pre- 
vailing winds at Palmouth were light & variable, 
or unfavourable for a passage to Leith, & during 
that time the master kept the vessel at Palmoutli 
waiting for a leading wind, which would enable 
her to make a good jiassage, &; afford her a fair 
chance of escaping the Prench cniisers. On 
Sept. 15, pltfs. instituted a suit against the vessel, 
alleging, as the cause of action, the neglect of the 
master to proceed to Leith. On Sept. 21 the vessel 
was arrested in the suit at Palmouth : — Held : 
the delay of the mastei* under the circumstamies 
was justiliable. Before the orders to sail for 
Leith were given, & afterwards, negotiations were 
continually going on between pltfs. & the master 
for the delivery of the cargo at Falmouth at a 
reduced freight, but no terms were agreed upon. 
— Semhle: these negotiations modified the order 
to proceed to T^eith, & afforded a reasonable 
excuse for the master remaining at Palmouth 
while the negotiations were being carried on. — 
The Hetnuicii (1871), L. R. 3 A. <fc E. 424 ; 24 
L. T. 914 ; 1 Asp. M. L. C. 79. 

Annotation: — Be!d. The DaimetiroK (1871), 31 L. T. 759. 

3201. ,J — A charterparty, in English, 

entered into at Constantinople between freighters 
who were subjects of the North German Con- 
federation, resident there, & the master of a North 
German vessel owned by subjects of the North 
German Confederation, provided that the vessel 
should proceed to Taganrog, & there take on board 
a cargo as therein mentioned, to be carried to 
Queenstown, Palmouth, or Plymouth for oi'ders, 
& thence to a safe port in the United Kingdom, 
or a safe port on the Continent between Havre 
Hamburg, both inclusive, or as near thereunto 
as he could safely get, & deliver the same on being 
paid freight as therein mentioned, the act of God, 
the Queen’s enemies, etc. excepted. The vessel 
proceeded to Taganrog, & a cargo, as agreed, 
having been shipped on board, bills of lading 
were signed by the master of the vessel, as per 
charterparty. On June 29, 1870, the vessel 
sailed on her voyage with the cargo to Palmouth, 
& on Aug. 16 put into Algeciras in order to obtain 
a supply of water. She there learnt that since 
she had sailed from Taganrog a war had broken 
out between France & the North German Con- 
federation, & was RtOl existing. In order to avoid 
capture by the Prench cruisers the vessel pro- 
ceeded to Gibraltar, where she arrived on Aug. 15, 
& remained there with her cargo on board till 
Peb. 2, when, after receiving news that an armis- 


tice had been concluded between France & the 
the North German Confederation, she sailed for 
Palmouth delivered her cargo, according to 
orders, in London. Whilst tlie vessel was lying 
at Gibraltar her master was requested by the 
owners of cargo to proceed on his voyage, & if 
he would not do so, then to tranship & forward 
the cargo to its destinaton at the expense of his 
owners, but no tender of freight & expenses was 
made, such as according to German law was 
necessary to entitle the owners of the cargo to 
demand its transhipment. The war continued 
until .Tan. 1871, & if the vessel had left Gibraltar 
during the war she would have run great risk of 
captm^e from Prench cruisers : — Held : under the 
circumstances the master was justified in pro- 
ceeding with his ship to Gibraltar, & keeping her 
there with her cargo on board during the con- 
tinuance of the war. 

I am of opinion that the only definite proposal 
made by H. & co. [the owners of the cargo] to the 
captain was that he should tranship at his own 
cost & expenses ; & that they were not authorised 
by the German code to make such a demand 
(Sir Robert ITtilbimore). — '^Phe Express (1872), 
L. R. 3 A. A: E. 597 ; 41 L. J. Adrn. 79 ; 26 L. T. 
950 ; 1 Asp. M. L. C. 355. 

Annntalion : — Reid. The Damiobrog (1874), 31 h. T. 759. 

3202. .] — The San Roman, No. 2523, 

ante. 

3203. Ship putting in at Intermediate port — 

Negotiations for delivery at such port.] — The 

Heinrich, No. 3200, ante, 

3204. Carriage of contraband — Ship seized & 
detained.] — Dunn v , Bucknaix Brothers, Dunn 
V. Currie (Donaud) & Co., No. 2552, ante, 

3205. Congestion at port of delivery — Goods over 
carried — Subsequent return to port of delivery.] — 
Defts. agreed to sell goods to pltf. c.i.f. London. 
A clause in the bill of lading provided “ Ship to 
be at liberty ... to carry the goods or part of 
them beyond their port of destination, A to 
tranship land & store the goods either on shore 
or afloat A reship A forward the same at the co.’s 
expense but at- merchant’s risk. The co. not to 
be responsible for any loss arising from late or 
wrong delivery of goods at port of destination. 
Goods overcarried to be returned at ship’s expense 
but free of liability for any loss, depreciation or 
damage arising from ovorcarriage or return car- 
riage.” The ship arrived in London, A delivery 
of the goods was duly demanded, but was refused, 
because owing to the congestion c»f shipping 
much delay would have been caused by unloading 
at that time. The ship i>roceeded to Copenhagen, 
A eventually returned to London A delivered 
pltf.’s goods.* In an action for breach of contract : 
— Held : the above clauses in the bill of lading 
did not protect defts. from liability.^ — Sarcant A 
Sons v. East Asiatics t’o., IjTd. (1915), 85 L. J. 
K. B. 277 ; 32 T. L. R. 119 ; 21 Com. Cas. 344. 
Annotations : — Consd. BrokiMi Hill Proprietary Co. r. Penln- 

Biilar A OrieiiUil Stoaiu Navigation (^o., [1917] 1 K. B. 

688. Refd. Moute Video Gas A Dry Dock Go. v. Clau 

Lino Stcaniei'H (1921), 37 T. L. R. 866. 

Deviation.] — See Sub-sect. 2, C. (a), ante, 

ii. Meaiiure of Damages 

3206. Delay in delivery of cargo — Whether 
damages for loss of market recoverable.] — Christie 
V, Trott, No. 3077, ante. 


PART VII. SECT. 6, SUB-SECT. 2.— 

0. (b) ii. 

^ 5208 1 , Delay in delivery of cargo — 
rV nether damages for loss of market 
recoverable.] — Co-opkrativk Box Co. 


OF New SotTTH Wales v. Pike (E. D.) 
A Co., Ltd. (1m19), 19 S. R. N. S. W. 
424 ; 36 N. S. W. W. N. 140.--AUS, 


320611. .1— Marsh r. Pen- 

insular A Oriental Steam Naviga- 


tion Co. (1865), 71 L. T. 195.~HONG 
KONG. 

3206 ill. — Bauld V, 

Smith (1901), 40 N. S, R. 294.— CAN. 
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Shipping and Navigation. 


Sect, 6. — The voyage : Sub-sect, 2 , C , ( b) it,, DQ 

3207. .] — Where, on account of defects 

in the ship, the voyage had been protracted, & in 
the meantime the market price of the goods 
shipped had fallen : — Held : the consignee could 
not recover damages for the loss of market. 

There is no case, I believe, in which it has ever 
been held that damages can be recovered for delay 
in the carriage of goods on a long voyage by sea, 
where there has been what may be called a merely 
accidental fall in price between the time the goods 
ought to have arrived & the time when they did 
arrive. If goods are sent for the purpose of 
being sold in a particular season when they are 
sold at a higher price than they are at other times, 
& if, by reason of breach of contract, they do not 
ariive in time, damages for loss of market may be 
recovered (Mellish, L.J.). — The Parana (1877), 

2 P. D. 118 ; 36 L. T. 388 ; 25 W. R. 596 ; 3 
Asp. M. L. C. 399, C. A. ; revsg. (1876), 1 P. D. 
452. 

Annoiaiiom :—Apld. The Nottlng Hill (1884), 9 P. D. 105. 
Distd. Hodooonachi r. Milbnrii (1886), 18 Q. B. D. 67. 
Expld. & K.F. Dunn r. Bucknall, Dunn r. Ciiirie, [19()2J 
2 K. B. 614. Consd. Monte Video Gas & Dry Dock Co. 
r. Clan Line Steamers (1921), T. L. H. 866. Refd. 
The Star of India (1876), 1 P. D. 466; The Thyatira 
(1883), 8 P. D. 155 ; Smith Edwards r. Tregarthen (1887), 
56 L. J. Q. B. 437 ; The Argentine (1888). 13 P. D. 191 ; 
Sargant r. East Asiatic Co. (1915), 85 L. J. K. B. 277. 
Mentd. Duckham r. G. \V. Ky. (1899). 80 L. T. 774. 

3208. .] — A ship having been damaged 

by a collision with another ship, the owners of 
cargo oh the former claimed damages from the 
owners of the latter sliip. I'lie argo owners 
claimed (inter alia) for damages in respect of the 
loss of market in consequence of a portion of the 
cargo having been delayed in its arrival at the port 
of destination : — Held : loss of market was too 
remote a consequence to be considered as an 
element of damage, & there was no difference in 
the principles which regulate the measure of 
damages in an action of collision, & an action for 
a breach of duty under a shipping contract. — 
The Notting Hill (1884), 9 P. T). 105; .53 

L. J. P. 56 ; 51 L. T. 66 ; .32 W. R. 764 ; 5 Asp. 

M. L. C. 241, 0. A. 

Annotations : —Consd, Monto Video Gas Si Dry Dock Co. 
r. Clan Line Steamers (1921), 37 T. L. II. 866. Refd. 
Smith, Edwards v. Tregartheii (1887), 56 L. .T. Q. H. 
437 ; The Argentino (1888), 13 1*. D. 191 ; Victorian 
Hys. Comm. r. Coultas (1888), 13 App. Cas. 222 ; Anglo- 
Argentine Live Stock & Produce Agency v. Tcmpcrlcy 
Shipping Co., [1899] 2 Q. B. 403 ; H.M.S. London, 11914] 
P. 72 ; Sargant v. East Asiatic Co. (1915), 85 L. .1. K. B. i 
277. Mentd. Addis i\ Gramophone Co., [1909] A. (L 
488. 

8209. .] — Dunn v, Bucknall 

Brothers, Dunn v, Currie (Donald) & (’o.. 
No. 2552, ante, 

3210. Whether limited to interest on value 

for period of delay.] — T he Parana, No. 3207, ante, 

3211. Reference to registrar & merchants.] 

— The Wilhelm (1865), as cited in D. R. 3 A. & E. 
at p. 45. 

Annotedion: — Refd. The Princess Iloyal (1870), L. 11. 3 
A. & E. 41. 

3212. .]-~The Elina (1880), 5 P. D. 

237, n. 


D, Repairs, 

Liability of owner for necessaries generally.] — 

See Part II., Sect. 4, sub-sect. 1 ; Part IV., Sect. 2, 
sub-sect. 1, A. ; Sect. 3, sub-sect. 7, B., ante, 

3213. Duty of owner or master to repair.] — 
Cook v, Jennings, No. 4765, post, 

3214. .] — Cannan V, Meaburn, No. 3402, 

post, 

3215. .] — Benson v. Chapman, No. 3132, 

ante, 

3216. .] — ^A clipper sailing ship of 2,000 

tons, with an auxiliary steam screw of 130 horse- 
power, & carrying about 550 tons of coal, sailed on 
a voyage from Australia to England. After 
eleven days she came in collision with an iceberg, 
& suffered so much damage in her masts & upper 
works on one side as practically to have lost all 
power of sailing. She reached Rio de Janeiro 
under steam alone, having nearly exliausted her 
stock of coals. The repairs necessary to restore 
her sailing powers would have cost at Rio many 
thousand pounds more than in England, & would 
have occupied several months, &> the cargo would 
have to be unshipped & warehoused. The captain, 
therefore, had only temporary repairs done, which 
took three days, sufficient to enable him to complete 
his voyage under steam alone ; & in order k) do 
this he had to purchase coals at Rio, & again 
at Payal. The voyage having been accomplished 
under steam alone, the shipowner sought to charge 
the cost of the coals against shipper of cargo as 
general average ; either on the principle that the 
expenditure was a substitution, beneficial to all 
parties, for a gr^eater expenditure, which the 
captain had a right to incur by repairing at Rio, 

ought to be apportioned in the same way as 
the greater expenditure would have been ; or as 
an extraoi‘dinary expenditure for the general 
advantage of all interests concerned : — Held : 
(1) assuming the repaiiing at Rio would have been 
Justifiable, & any of the incidental expenses 
chargeable against the shippers as general average, 
there was no legal principle on which expenses 
incurred by one course could be apportioned 
according U) what might have been the facts if a 
different course had been adopted ; (2) the ship- 
owners, by the contract of affreightment on such 
a ship, were bound to give the services of the 
auxiliary screw, & to make all the necessary 
disbursements for fuel ; & although the circum- 
stances caused these disbursements to be extra- 
ordinarily heavy, they did not render them an 
extraordinary expenditure within the rule as to 
general average. 

The shipowners . . . are bound to give the 
services of their crew & their ship, & to make all 
disbursements necessary for this purpose. In 
the case of such a vessel as this, which is equipped 
with an auxiliary screw, their contract includes the 
use of that screw, & consequently the disburse- 
ments necessary for fuel for the steam engine 
(Blackburn, J.). 

(3) Inasmuch as the master could, by the expendi- 
ture of a comparatively small sum on temporary 


3210 i. Whether limited to interest 

on value for period of delay .] — Interest 
at the le^l rate may be allowed as 
damages for delay in delivery of goods. 
— Hamilton v, Hudho.n's Bay Co. &, 
Irving & Briggs (1884), 1 B. C. 11. 
pt. 2, l.—CAN. 

h. Difference paid to consignee d: 
excess of freight .] — McEwan v. McLeod 
(1884), 9 A. 11. 239.— CAN. 

k. Price increased by import 

doty.] — Deft., a steamboat owner, 
agreed to carry certain wheat of the 


pltfs. from Oshawa to a port In the 
United States, by Mar. 17, when, as 
deft, knew, the reciprocity treaty 
would expire, & an import duty be 
payable there. Ho failed to do so, Sc 
pltfs. having sent the flour afterwards, 
were compelled to pay a large duty ; — 
Held : such duty was recoverable as 
damages for the breach of contract ; 
& it was immaterial that prices rose 
in the States soon after the day fixed 
lor delivery, so that pltfs. actually 
made more, after paying the duty, than 
they could have done by selling it on 


that day. — GiBBS v, Gildkrslkeve 
(1867), 26 U. C. 11. 471.— CAN. 

PART VII. SECT. 6. SUB-SECT. 2.— D. 

3213 i. Duty of owner or Tnaster to 
repair.] — The Conqueror, Zizinia v, 
Knight (1854), 11 L. T. 159.— IR. 

1. LiabilUy for repairs.] — A vessel 
was sent to a slip for the purpose of 
undergoing repairs & alterations. 
Upon completion of these operations 
disputes arose as to the amount to be 
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repairs & coals, bring the ship & cargo safely home, 
it was his duty to do so ; & though we do not 
decide a point which does not arise, we are not to 
be taken as deciding that his owners would not 
have been liable to the owners of the cargo if he 
liad not taken this course (Blackburn, J.). — 
Wilson v. Bank of Victorta (1867), L. R. 2 Q. B. 
203 ; 8 B. & S. 290 ; 36 L. J. Q. B. 89 ; 16 L. T. 9 ; 
15 W. B. 693 ; 2 Mar. L. C. 449. 

Annotaiimis :—A8 to (2) Consd. The Bona, [1895] P. 125. 

Re!d. Harrison v. Bank of AuwiralaKia (1872), L. 11. 7 

Exch. 39. Aa to (3) Refd. Asslcurazioni Generali v. S.S. 

Bessie Monls, [1892] 1 Q. B. 571. Generally , Refd. 

Svendson v, Wallaee (1885), 10 App. Cas. 404. 

3217. To do all that prudent man would do.] 

— If a vessel after she had started on her voyage 
receive damage, the master, in considering what 
steps he shall take in regard to carrying on the 
cargo or first repairing the ship, is bound to con- 
sider not one individual interest, but the interest 
of all concerned, & to do that which a prudent 
master would do under the circumstances, whether 
it be to return to Ids port of loading & repair, or 
repair at the nearest possible place before jiro- 
ceeding, or go on without repairing but if it be 
in his power to effect the repairs without any great 
delay or expense to the interests entrusted to his 
charge it is liis duty to repair before proceeding. 

The Jl, a wooden vessel under a charterparty 
from the port of New York to London with a 
cargo of gi'ain & flour, left her moorings & towed 
down the New York river, & on her way stranded 
on the Craven Shoal, which is about ten miles 
below New York. 

A tug towed at her for an houi* & three-quarters 
before she was got off, during that time her decks 
&> waterways were much strained, & she was then 
found to be making five inches of water per hour ; 
but tlie master did not examine her oi* cause any 
repairs or caulking to be done, but proceeded on 
her voyage & encountered very severe weather. 

On lier arrival in London the flour of jjltf., which 
was immediately beneath the deck, was found to 
have been damaged by the sea water making its 
way through the deck, the gi’ain at the bottom 
at the bottom of the ship being uninjured ; — Held : 
tlie master was negligent in not repairing ; that 
is, in not caulking the deck before he proceeded on 
his voyage, the ship was more liable thereby to 
sustain damage & to injure the cargo. & defts. 
were liable for the damage oecasiomMl there. — 
The Bona (1884), 51 L. T. 28 ; 5 Asp. M. L. V, 
259. 

3218. If repair possible without undue delay 

or expense.] — T he Bona, No. 3217, ante, 

3219. .] — The exception of perils of 

the sea contained in a charterparty will not relieve 
the shipowner from his obligation to complete the 
voyage by carrying the cargo to the port of destina- 
tion in the chartered ship if the damage caused by 
such perils is capable of repair within a reasonable 
time & at a cost not exceeding the value of the 
ship when repaired. — A ssicurazioni (tENERALI v, 
Bessie Morris S.S. Co., [1892] 2 Q. B. 652 ; 61 
L. J. Q. B, 754 ; 67 L. T. 218 ; 41 W. B. 83 ; 8 
T. L. R. 715 ; 36 Sol. Jo. 682 ; 7 Asp. M. L. C. 217 ; 
4 R. 33, C. A. 

3220. .] — Where a ship is damaged & 

obliged to put into an intermediate port for repairs 
it is the duty as well as the right of the shipowner, 
if he can repair his ship without unreasonable 
sacrifice &. within a reasonable time, to repair his 
ship & carry the goods to their destination. This 


is the purpose for which he has been entrusted 
with the cargo, Ac this purpose he is bound to 
accomplish by every reasonable & practicable 
method. If he so determines to fulfil his contract, 
it is his duty, whilst the repairs are being done, 
to take all reasonable means to preserve the cargo 
from deterioration. If, on the other hand, the 
circumstances are such that the shipowner is 
justified in not repairing his ship, or are such that, 
even if the ship is eventually repaired, it is not, 
with a due regard to his own interest & the interest 
of the owner of the cargo, reasonably practicable, 
owing either to the len^h of the time which the 
repairs will take, or the perishable nature of the 
cargo, or to the expense involved, or all or any 
such reasons, that the carriage of the cargo should 
be completed in the ship when repaired, then the 
shipowner is at liberty to tranship & carry the 
cargo to its destination in another bottom & so 
earn his freight. He is not bound to emy^loy 
another vessel to complete the voyage at his own 
loss. But if he chooses, because he deems it best 
& for his own advantage, to pursue this course, he 
must, where he has been entrusted with a perish- 
able cargo, which is daily incurring on shipboard 
an increase of deterioration, use all reasonable 
promptitude in procuring the transhipment, & 
take all reasonable means to prevent, or at least 
minimise, the deterioration of the cargo until the 
transhipment is effected. Lastly, if the ship- 
owner decides neither to repair nor to tranship, 
it is his duty, with the greatest dispatch which 
the circumstances reasonably considered admit, 
to inform the owner of the cargo, or his agents on 
the spot, in order that he or they may not be un- 
reasonably hindered in the protection of his 
interests, & the perishable cargo may not be 
unnecessarily damaged by the lapse of time before 
th(‘. owner or his agents have it placed at his 
or their disposition. If instead of promptly 
transhipping a perishable cargo which is daily 
deteriorating on shipboard he prefers to negotiate 
for a pro rata freight to which he is not entitled, 
he can only do if by incurring the expense involved 
in discharging the cargo from the ship’s hold. 
The absence of definite instructions from the cargo 
owners or underwriters on' cargo does not relieve 
the shipowner from the duty of doing one or other 
of the above things. — H ansen v. Dunn (1906), 22 
T. L. R. 458 ; 11 Com. Cas. 100. 

3221. Interests of all concerned in venture 

to be considered.] — T he Bona, No. 3217, ante, 

3222. Continuation of venture with unsea- 

worthy vessel.] — If a chartered vessel is st aworthy 
at the commencement of the voyage, bub is after- 
wards damaged by tlu* perils of tlie sea, though 
the owner is not bound to repair the ve.ssei, yet 
if he elects not to do so, he ought not to proceed 
with tlie V('ssel in an unseaworthy condition. — 
Worms v. Storey (1855), 11 Exch. 427 ; 25 

L. J. Ex. 1 ; 26 L. T. O. S. 106 ; 4 W. B. 115 ; 156 
E. B. 898. 

Annotatums : — Consd. Do Cuadra v. Swaua (1864), 16 C. B. 

N. S. 772 ; Atwood v. Sollar (1879), 4 Q. B. D. 342. Reid. 

Notara r. llouderson (1872), L. U. 7 Q. B. 225 ; Tho 

Chasca C875), 32 L. T. 838 ; Pirio v. Middle Dock Oo. 

(1881), 41 L. T. 426 ; Tho Rona (1884), 51 L. T. 28; 

Asslcurazioni Gcuorali v, S.S. Bussio Morris, [1892] 1 

g. B. 571. 

3223. Extent of Duty — Ship must be fit to 

carry on cargo.] — Hill v, Wilson, No. 4848, post, 

3224. .] — The ordinary contract 

between shipowner & merchant is that the goods 


charged, & tho vessel was detained 
upon the slip in security of the account : 
^ileld: averments wens Irrelevant 
to entitle the owners of the ship to an 


Issue claiming (1) ship-dues at a fixed 
rate during the time of the vessel's 
doteution ; (2) damages in respect of 
the sup being occupied by the vessel, & 


the trade of pursuers in repairing 
vessels being thus interfered with. — 
Stephen v, Swaynk (1861), 24 Dunl. 
(Ot. of Seas.) 158.— SCOT. 
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SHIPPING AND JNAVIGATlON. 


Sect 6 . — The voyage: Sub-sect 2, D,; sub-sect 
3, A.] 

shall be carried to thoir destination & shall there 
be delivered, unless prevented by the excepted 
perils, & this generally should be done in the 
original ship. Whenever the ship is disabled it 
must, in order literally to fulfil this contract, be 
necessary to repair the ship so far as to make her 
fit to carry on the cargo, & if any part of the cargo 
has been taken out to reship it (Lord Blackburn). 
— SvENDSEN V, Wallace Brothers (1885), 10 
App. Cas. 404 ; 54 L. J. Q. B. 497 ; 52 L. T. 901 ; 
34 W. K. 369 ; 1 T. L. R. 476 ; 5 Asp. M. L. C. 
453, U. L. 


Annotaiioiis : — Consd. Asslcurazlonl Generali & Schonker 
V, S.S. Bessie Morris Co. & Browne, [181)2] «1 L. J. Q. B. 
754. Mentd. Iloyal Mail Steam Packet Co. tj. English 
Bank of liio do Janeiro (1887), 19 Q. B. D. 362 : Tho 
Bri^Ua, (1893] P. 189; McCall Honldcr (1897), 76 
L. T. 469 ; Irt^dalc r. CJhina Traders Inscc., [1900] 2 
Q. B. 515 ; Balmoral S.S. Co. v. Marten, [1901] 2 K. B. 
896 ; Hamel v. P. & O. Steam Navieration Co., [1908] 2 
K. B. 298 : Chellew r. Iloyal Commission on Sugar 
Supply, [1922] 1 K. B. 12. 


3225. Absence of instructions from cargo 

owners in indemnities on cargo — Not thereby 
absolved from duty.] — Hansen v. Dunn, No. 3220, 
ante, 

3226. Who may order repairs — Shipowner & 
agent — ^Master.] — Benson v, Duncan, No. 2597, 
ante. 

3227. Without consulting cargo 

owners.]— Phelps (James) & Co. v. Hill, No. 3169, 
ante. 

3228. Not cargo owner.] — B i nson v. Dun- 

can, No. 2597, ante. 

3229. Right to reasonable time for repair — 
Where Intending to carry cargo to destination.] — 

The Galam (Cargo Ex), No. 4075, jjost 

3230. Cost of repairs — Lien of master.] — Lien 
of the master of a sliip by bills drawn k pay- 
ments niade for necessary repairs abroad in the 
prosecution of the voyage though an instniment 
of hypothecation. — Hussey v. Christie (1807), 
13 Ves. 594 ; 33 E. ll. 417, L. C. 

Annotation .-—Oorad. Ejc p. Hulkett (1811), 3 Ves. & B. 


3231. — — ,] — The master of a ship has 

no lien on it for money expended or debts incurred 
by him for repairs done to it on the voyage. — 
Hussey v. (.^iiristie (1808), 9 East, 426 ; 103 
E. R. 636. 


Annotations .'—Elid. Smith, t?. Pluiumrr (1818), 1 B. & Aid. 
575. Distd. Bristow v. Whltmon; (1861), 9 H. L. Cas. 
391. Held. Tho Gustaf (1862), 7 L. T. 259. 

3232. Action for quantum meruit.] — 

ship outward bound with goods, being damaged 
at sea, put into a harbour to receive some repairs 
which had become necessary for the continuance 
of her voyage, & a shipwright was engaged, & 
undertook, to put her into thorough repair. 
Before this was comijlcted he i*equired payment 
for the work already done, without which he 
refused to proceed ; & the vessel remained in an 
unlit state for sailing : — Held : the shipwright 
might maintain an action for the work already 
done, though the repair was incomplete, & the 
vessel thereby kept from continuing her voyage, 
at the time when the action was brought. — 
Roberts v. Havelock (1832), 3 B, & Ad. 404 ; 
110 E. R. 145. 

AnmUUwns :~-'Relld. Tho Teurosto, [1903] P. 26. Mentd. 
Apploby V. Myers (1867), L. It. 2 C. P. 651. 

8233. Repairs improperly executed.]— 

Elmslie V. Pitcher (1857), 

U Ju. X. oU2. 

a TT HTOothe»tlon ol ship.]— Part IV., 
Sect. 3, sub-sect. 7, B., ante. 


Hypothecation of cargo.] — Sec Sect. 0, sub- 

sect. 5, post 

Sale of cargo.] — See Sect. 0, sub-sect. 6, 

post 

General average contribution.] — Sec Sect. 

14, post 

3234. Duty to preserve cargo during repair.] — 

Hansen v. Dunn, No. 3220, ante. 

3235. Decision not to repair — ^Duty to inform 
owner of cargo.] — Hansen v. Dunn, No. 3220, 
ante. 


Sub-sect. 3. — ^Preservation op Cargo. 

A. In General. 

3236. Duty of master.] — Pltf.’s ship with a 
general cargo sailed from London for Havre with 
some i)etroleum on board. Under the bill of 
lading pltf. was to deliver the petroleum at Havre, 
&> it was to be taken out by deft, within twenty- 
foiu* hours after arriving at Havre, or ten guineas 
a day was to be paid for demurrage. On the 
ship’s arriving at Havre, tlie authorities of the 
port made the captain take her away in con- 
sequence of the petroleum being on board. There- 
upon he went to neighbouring ])ort.s, but was not 
allowed to stay then*. Returning to Havre, lie 
discharged his general cargo, & no bill of lading 
having been presented to him, & no ai)pIication 
having been made to Iiini for the delivery of the 
petroleum, he brought it back to London. On 
the sliipowner claiming freight, back-freight, 
demurrage, & expenses: — Held: (1) he was 
entitled to freight, back-freight, expenses. 
Freight is earned by the carriage & arrival of tlie 
goods ready to be delivered to the merchant. 
Although the petroleum could not be landed at 
Havre, it was in the port a reasonable time, during 
which the owner might have received it ; & tho 
freight was accordingly earned. 

(2) In a case where no application for delivery 
is made, the captain may land & warehouse tlio 
cargo at the expense of the merchant ; & wliero 
that is forbidden by the authorities of the port, 
he is not justified in destroying the cai'go ; but in 
the absence of advices he may take it to such a 
place as in his judgment is most convenient for 
the merchant, may charge to the merchant all 
expenses properly incurred ; consequently, here 
the shipowner was entitled to back-freight & 
expenses. Th(i demurrage & the expenses in- 
curred in the ineffectual attemiii to land at the 
neighbouring ports were not allowed, but were 
looked on as i)art of the expenses of the voyage. 

(3) A duty is cast on the master in many cases 
of accident & emergency to act for the safety of 
the cargo, in such manner as may be best under 
the circumstances in which it may be placed ; 

as a correlative right, he is entitled to cliargo 
its owner with the exi>enses properly incurred 
in so doing (Sir Montague E. Smith). 

(4) No part of the port being expressly men- 
tioned for discharging, there can be no doubt 
that under usual circumstances the ship ought to 
have been brought to the place in the portf where 
cargo, such as she carried, is ordinarily discharged 
(Sir Montague E. Smith). 

(5) The master, as a rule, is only bound to 
deliver cargo upon production of the bill of 
lading ; & it is clear that freight may be earned 
before actual delivery, if the goods have been 
brought to the port of arrival ready to be delivered 
according to the bill of lading (Sir Montague E. 
Smith). 

(6) The duty of a shipowner to deliver goods 
at the usual place of delivery of a port, to which 
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he has contracted to carry under a bill of lading 
stipulating o^y that the goods shall be delivered 
at the port without any particular part of the i)ort 
being named, is an implied duty only, & does not 
amount to an engagement to go to the usual 
place in all events & under all circumstances. — 
The Argos (Cargo Ex), Gaudet v. Brown, The 
Hbwsons, Geipel V. CORNPORTH (1873), L. It. 
5 P. C. 134 ; 42 L. J. Adm. 1 ; 28 L. T. 77 ; 21 
W. R. 420 ; 1 Asp. M. L. C. 519, P. C. 

Awnotaiiom :^A8 to (3) Apld. G. N. Ity. v. Swafflcld (1874), 
L. R. 9 Exch. 132. Ue7ierdUy, Mentd. l^urkis v. Flower 
43 L. J. Q. B. 33 ; Plowcr r. Bradley (1874), 44 
Sx. 1 ; Gunnostad v. Price, Fulhuore v. Wait (1875), 
L. K. 10 Exch. 65 ; The Alina (1880), 5 Ex. D. 227 ; 
Allen V, Garbutt (1880), 0 Q. B. D. 165 ; The Kona (1882), 
7 P. D. 247 ; R. v. Southend County Court Judffo (1884), 
13 Q. B. D. 142 ; The County of Durham, [1801] P. 1 ; 
R. V. City of Loudon Court Judge, [1892] 1 Q. B. 273 ; 
The Theodora, [1897] P. 279. 

3237. Extent of duty — ^Preservation from 

excepted perils.] — There is a duty on the masUu* 
of a ship, as representing the shipowner, to take 
reasonable care of the goods intrusted to him, not 
merely in doing what is necessary to iireserve 
them on board the ship dm*ing the ordinary 
incidents of the voyage, but also in taking activti 
measures, where reasonably practicable under all 
the circumstances, to check & arrest the loss or 
deterioration resulting from accidents, for the 
necessary & immediate consequences of which 
the shipowner is not liable by reason of exceptions 
in the bill of lading. For neglect of this duty by 
the master the shiiiowner is responsible to the 
shipper. 

l^ltfs. shipped beans on board defts.’ ship, 
under a bill of lading, from Alexandria to Glasgow, 
with leave to call at intermediate ports, deliver- 
able to pltfs.’ order on payment of freight by con- 
signees. The ship called at Liverpool, & in going 
out met with a collision, a peril excepted in the 
bill of lading, was obliged to put back for 
repairs, which detained her a few days. The 
beans were wetted by sea water in consequence 
of the collision ; & pltfs., being at Liverpool, 
offered to receive them there, paying freight pro 
rata; but defts.’ agent refused to deliver them 
without being paid full freight ; & the beans 

were carried on to Glasgow ; & on their arrival 
there they were much deteriorated in value, 
beyond what they would have been by the mere 
wetting from the collision, if they had been di*ied 
instead of being carried on as they were. The 
beans might have been removed at Liverpool 
from the ship to warehouses & spread out ^ 
dried, & there was warehouse aci;ommodation 
within half a mile of the dock in which the sliip 
was ; & by this means the decomposition would 
have been materially arrestod or mitigated. The 
cost of unshipping, drying, & reshiijping, would 
have been particidar average, payable by the 
shippers. Pltfs. brought an action against defts., 
claiming the amount of the extra depreciation : 
— Held : the facts showed that the beans might 
have been taken out & dried, which was clearly 
a proper thing to do on behalf of the owners, & 
then reshipped, without unreasonably delaying 
the whole adventure ; that it was, therefore, the 
master’s duty to have done so, & consequently 
defts. were liable 


Senible : the measure of damages was the 
amount of extra depreciation in value in con- 
sequence of the neglect to dry the beans, after 
allowing the estimated expense of unshipping, 
drying, & roshipping. 

The duty of the master is to take reasonable 
care of the goods intrusted to him, not merely 
in doing what is necessary to preserve them on 
board the ship during the ordinary incidents of 
the voyage, but also in taking reasonable measures 
to check & arrest their loss, destruction, or de- 
terioration, by reason of accidents, for the neces- 
sary effects of which there is, by reason of the 
exception in the bill of lading, no original 
liability. ... If, therefore, the master exercises 
a power which circumstances might justify, so 
that it is within the general scope of his functions, 
& it turns out that the facts do not warrant its 
exercise in th(^ particular instance, as, for in- 
stance, if he unnecessarily tlirow goods over- 
board in a panic?, or sell g(X)ds without justifying 
need, the owners are held liable for his acts. . . . 
The question, whether active special measui’cs 
ought to have been taken to preserve the cargo 
from gi'owing damage by accident, is not deter- 
mined simply by showing damage done & suggest- 
ing measures w'hich might have been taken to 
prevent it. A fan* allowance ought to be made 
for the difficulties in which the master may be 
involved. The performance of such a duty, 
whether it be for the joint bend it of the shipowner 
& the shipper, or for the benefit of the shipper 
only, could not be excused by reason of insignili- 
cant delay not amounting to deviation ; &- there 
are many cases of reasonable delay in poris of 
call, for purposes connected with the voyage 
though not necessary for its completion, wliich 
do not amount to deviation. It coidd not be 
insisted upon if a deviation were involved. The 
place, the season, the extent of the deterioration, 
the oi)i)oi*tunity A means at hand, the interests 
of other persons concerned in the adventure, 
whom it might be unfau* to delay for the sake of 
the part of the cargo in peril ; in short, all cu‘- 
cumstances affecting risk, trouble. dt‘lay, & incon- 
venience, must be taken into account (Willes, ,J.). 
— Notara r. Henderson (1872), L. R. 7 Q. B. 
225 ; 41 L. J. (h B. 15S ; 2(i L. T. 442 ; 20 ^V^ R. 
413 ; 1 Asp. M. L. C. 278, Ex. (’h. 

Annotations : — Consd. The Ai-| 7 os, Gaudet r. Brown, Tlio 
Hewsons, Gcipol r. (’ornforlh (1873), L. U. 5 P. C. 134. 
Apld. G. N. Ry. r. Swamdcl (1874). L. U. 9 Exch. 132. 
Consd. Metcalfe v. Biittania Ironworks Go. (1876), 1 
O. B. D. 613 : The Suvonu, 1 1900J V. 252. Apld. Hanson 
r. Dimn (1906), 22 T. li. R. 158. Refd. The Kathleen 
(1874), L. R. 4 A. A' K. 269 ; Hiiigr^ton c. WeiuU, (1876), 

1 Q. B. i->. 367 ; I’lvliii v. Bailey (1881), 15 Jj. T. 399 ; 
Royal JMall Steam INmket Go. r. English Bunk ol Rio <ic 
,laneii‘o '(1887), 19 (J. B. D. 362 ; Rose r. Bunk of Austra- 
lasia, [1891] A. C. 687 ; Nobel’s Explosives Co. i\ Jenkins, 
[1^961 2 Q. H. 326 ; Tln^ Torbryan, [19031 P. 35 ; Anglo- 
Nortlieni 'ri-aillni? Go. r. Enilyn Jones & Williams, [1917] 

2 K. B. 78 ; Brandt r. Liverpool, Brazil & Paver Plato 
Steam Naviffatioii Co., [1924] 1 K. B. 575. Mentd. 
Ooldmun V. Hill, [1919] I K. B. 443. 

3238. What measures to be taken— Matters for 
consideration.] — N otara v, Henderson, No. 3237, 
ante. 

3239. Dependent on circumstances.] — The 

Argos ((\\rgo Ex), Gaudet r. Brown, The 
Hewsons, Geipel v. Cornforth, No. 3230, ante. 


PART VII. SECT. 6, SUB-SECT. 3.— A. 

* What mectsures to he taken — 

dependent on circurnstances.J — A ship 
men with a oargio of whale blubber & 
neo^ was detuned by stress of 
weather. Sc in oonsequonoe the eax^ 
b|^me partially decomposed, so that 
tno voyage oould not be prosecuted in 


safoty either to the canyo or tlie vessel. 
The owner of the cargo was I’csident 
at the port whore the vessel was 
detained, hut refused give the ahip- 
master any instruotlons as to the course 
which ho should pursue in regard t o 
the cargo, or to rellovo him of responsi- 
bility. The master, therefore, acting 
upon the best advice he could got, 


unloaded the cargo, subjected it to 
certabi operations, & dually continued 
the voyage & dellvei*ed the cargo to 
the owner’s consignee : — Held : the 
owner of the cargo w^as bound to re- 
imburse the owners of the vessel for 
the expense inourred in the operations 
upon the cargo, in respect that these 
operations were uooessary, for oarriage, 
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Sect, 6. — The voyage: Svh-scct, 3, A, & B, (a), (6) 
cfe (c)» ] 

3240. Damage by sea water — Cargo to be 

taken out^ dried & reshipped.] — Tronson v. 
Dent, No. 3447, Tpost, 

3241. .] — Notara V, Hender- 

son, No. 3237, ante, 

3242. Transhipment.] — Hansen v, Dunn, 

No. 3220, ante, 

3243. Expenses of preservation — Ldability of 
shipowner to master.] — The Aitoos (Cargo Ex), 
Gaudet V, Brown, The Hewsons, Geipel v, 
CORNFORTH, No. 3230, ante, 

3244. Lien of master.] — A vessel 

having gone ashore with a cargo on board, pltf., a 
ship agent, was put in possession of the ship & 
cargo by the captain, with authority from the 
captain to do, as his agent, what was for the benefit 
of all concerned. Pltf. did work & expended 
money in discharging the cargo, & brought it to 
a place of safety, where he took possession of it. 
The hull broke up, & became a wreck. The 
expenditure by pltf. was not for the purpose of 
enabling the shipowner to perform liis contract 
& to earn freight, but was an extraordinary 
expenditure for the purpose of saving the property 
at risk, namely, the cargo ; — Held : (1) pltf. had 
a lien on the cargo for liis charges as against the 
owner, tho^h such charges were incuri’ed with- 
out authority from the owner, the claim being 
analogous to that for general average or salvage ; 
(2) an agent to whom bills of lading are handed 
for the purpose of obtaining pos'^ession of the 
cargo of a stranded vessel, is impliedly authorised 
to bind the owner by an agreement to pay, on 
conditon of the cargo being given up, charges 
for which there is a lien on the cargo. 

(3) The hardship would be very great if a 
master was bound to make a disbursement for the 
benefit of the goods, & had no remedy if the 
goods owner transferred the i)roperty & then 
became insolent, & as there was no hardship 
in holding the master bound to make such dis- 
bursements, we think it is not too much to infer 
that there was such a lien (Blackburn, J.). — 
Hingston V, Wendt (1876), 1 Q. B. D. 307 ; 45 
L. J. Q. B. 440 ; 34 L. T. 181 ; 3 Asp. M. L. C. 
126 ; sub 7iom, Kingston v, Wendt, 24 W. K. 
664, D. C. 

Annotaiions .’--Generally, Reid. Prehn r. Bailey (1881), 45 
L. T. 399 ; The Gas Jhloat W^hltton No. 2, 11895] P. 301. 

Preservation of cargo during repair.] — See No. 

3220, ante. 

Duty to repair.] — See 8ub-sect. 2, D., ante, 

B, Liability for Damage or Loss, 

(a) In General, 

Deficiency on delivery.] — See Sub-sect. 9, C., 
post. 

Exemption from liabiiity — Excepted perils.] — 

See Sect. 4, ante. 

Proof of quantity shipped — Terms of biii of 

lading.] — See Sect. 3, sub-sect. 7, A., ante. 


Incorporation of charterparty in bill of lading.] — 

See Sect. 3, sub-sect. 11, E., ante. 

Improper stowage.] — See Sect. 5, sub-sect. 6, C., 
ante. 

Measure of damages.] — See Sect. 7, sub-sect. 9, 
post. 

(b) Express Limitation of Amount of Liability, 

See, 7WW, Carriage of Goods by Sea Act, 1924 
(c. 22), Article IV., r. 6. 

3245. When limitation clause applies — Ship un- 
seaworthy.] — Pltf. shipped certain cattle on board 
defts.* ship for carriage from London to New York 
under a bill of lading which provided as follows : — 
“ These animals being in sole charge of shipper’s 
servants, it is hereby expressly agreed that the 
shipowners, or their agents or servants, are, as 
respects these animals, in no way responsible 
either for theii* escape from the steamer for acci- 
dents, disease, or mortality, & that under no 
circumstances shall they be held liable for more 
than £6 for each of the animals.” The ship had 
on lier previous voyage carried cattle sutlering 
from foot & mouth disease. Some of the cattle 
shipped under the bill of lading were during the 
voyage infected with that disease, owing to the 
negligence of defts.’ servants in not cleansing & 
disinfecting the ship before receiving pltf.’s cattle 
on board <fe signing the bill of lading, & pltf. in 
consequence suffered damage amounting to more 
than £5 for each of the said cattle : — Held : the 
provision in the bill of lading limiting liability to 
£5 for each of the cattle did not apply to damage 
occasioned by defts. not providing a ship reason- 
ably fit for the iiurposes of the carriage of the 
cattle which they had contracted to carry. — 
Tattehsali. V, National S.S. Co. (1884), 12 
Q. B. D. 297 ; 53 L. J. Q. B. 332 ; 50 L. T. 299 ; 
32 W. R. 566 ; 5 Asp. M. L. 0. 206. 

Annotaiioiia : — Apia. The Maori King v. Hughes, [18951 2 
Q. B. 559. Consd. Baxter’s heather Co. v. Royal Mail 
«teain I’acket Co. (1908), 99 L. T. 28B. Apld. Wiener v. 
Wilsons & FumeBB-Lcylarid Line (1910), 11 Asp. M. L. C. 
413. Distd. Bank of Australasia v. Clan Line Steamers. 
fl91Cj 1 K. B. 39. Apld. Atlantic ShipPii^ & Trading 
Co. V. Drcjrfus, [1922] 2 A. C. 250. Conso. Ford v. Com- 
pagnio Furness (France), [1922] 2 K. B. 797. Refd. 
Carmichael v. Liverpool Sailing Shipowners* Mutual 
Indemnity Assocn. (1880), 50 L. T. 803; Queensland 
National Bank r. Peninsular & Oriental Steam Navigation 
Co., [1898] I Q. B. 567 ; Pyman S.S. Co. v. Hull & Barnsley 
Ry., [1915] 2 K. B. 729 ; The Thorsa, [1916] P. 257; 
Elder, Dempster v. l‘atei*son, Zuchonis, Giifflths Lewis 
Steam Navigation Co. v. Paterson, Zochonls, [1924] A. C. 
522 ; Wenier v. Det Beivcnske Dampsldbssolschaft 
(1926), 134 L. T. 573. 

3246. . ] — Morris & Morris v. 

Oceanic Steam Navigation Co., Ltd. (1900), 16 
T. L. R. 533. 

Annotations : — Consd. Baxter’s Leather Co. v. Royal Mail 
Steam Packet Co. (1908), 99 L. T. 286. Expid. Wiener 
V. Wilsons & Furucss-Loyland Lino (1010), 11 Asp. 
M. L. C. 413. Consd. Pyman S.S. Co. v. Hull & Barnsley 
Ry., [1914] 2 K. B. 788. Expld. Bank of Australasia 
V. Clan Lino Steamers, [1910] 1 K. B. 39. Distd. Hordern 
V. Commonwealth & Dominion Lino, [1917] 2 K. B. 420. 

3247. No special declaration of value.] — 

Pltfs. shipped two packages of leather goods on 
board defts.’ ship for carriage from London to 


& bad proved beneficial to the owner 
of the cargo, & the master was entitled 
to perform them, as the owner of the 
cargo, although on the spot, refused 
to ^ve any instnictions In the matter. 
— Garriook V. Walkku (1873), 1 R. 
(Ct. of Sess.) 100 ; 11 Sc. L. R. 16.— 
SCOT. 

m. Dviy of master .) — There is a 
duty ou the master of a ship, as repre- 
senting the shipowner, to take reason- 
able care of the goods entrusted to him, 

in the event of loss or deterioration 
resulting from accidents covered by 
the exceptions in the charterparty, to 


take reasonable measures in order that 
the loss or deterioration may ho 
iniuimised. — Adam v. Morris (1890), 
18 R. (Ct. of Sess.) 153 ; 28 Sc. L. R, 
149.— SCOT. 

PART VII. SECT. 6, SUB-SECT. 3.— 
B. (b). 

n. General rule .) — ^A shipping co. is 
primd fade bound to deliver goods in 
good order & condition, but this obliga- 
tion is subject expressly to the condi- 
tions inserted In the bill of lading. — 
Cutler Palmer & Co, v. British 
India Steam Navigation Co., Ltd. 


(1898), I. L. R. 25 Calc. 654 ; 2\:J. W. N. 
423.— IND. 

o. Express agreement that car- 

riers not ansiocrobZc. ]—CitAFFORD v. 
Browne (1853), 11 U. C. R. 96.— CAN. 

32471. Whenlimitation clause applies 
— No special declaration of valve.) 
Neither the mastoi* nor the owner of a 
vessel is liable for any loss or damage 
which may happen to any gold, silver, 
jewels, etc., shipped on board such 
vessel, unless the owner or shipper shall 
insert in his bill of lading or declare 
in writing to the master the true 



497 


Part VII. — Carriage of Goods. 


Buenos Ayres under a bill of lading containing a 
clai^e which specified a large number of excepted 
perils for which defts. were not to be responsible, 
whether the peril, or the loss or damage arising 
therefrom, was caused by the negligence of defts.* 
servants or agents or not, & a further clause by 
which defts. were not to be accountable at all for 
bullion or other specified valuable or fragile 
articles, ** nor for any other goods of whatever 
description beyond the amount of £2 per cubic 
foot for any one package,** unless shipped under a 
special declaration of value & extra freight paid, 
litfs.* goods were not delivered at Buenos Ayres, 
their loss was found as a fact to have been due 
to the negligence of defts.’ servants ; they hod not 
been shipped under a special declaration of value, 
nor had extra freight been paid upon them : — 
Held .* notwithstanding that the loss was due to 
the negligence of defts., they were only liable to 
the limited extent provided by the bill of lading. — 
Baxter’s Leather Co, v, Boyal Mail Steam 
Backet Co., [1908] 2 K. B. 626 ; 77 L. J. K. B. 
988 ; 99 L. T. 286 ; 24 T. L. B. 537 ; 11 Asp. 
M. L. C. 98 ; 14 Com. Cas. 46, C. A. 


Aunotations : — Consd. Buerger Cunard S.S. Co., [19251 

? S* hederiakt. Luggiido, [1915J 

*1 Commonwealth & Dominion Lino, 

11917] 2 K. B. 420 ; Atlantic Shipping & Trading Co. v. 

I Layton v. General St-eam 
Navigation Co. (1923), 130 L. T. 6G2. 


3248. Carriage of goods by Sea Act, 

1924 (c. 22), Article IV., r. 5.] — Pendle & Bivett, 
Ltd. V , Ellerman Lines, Ltd., No. 2724, ante , 

(c) Damages, 

3249. Liability of shipowner.] — ^Action may be 
brought against the master or owners of a ship 
where goods are taken to freight, & damaged. 

The master or owners may maintain an action 
for freight money, unless some of the owners 
disagree to the voyage, for by that means they are 
exempted from the action (Holt, C..T.). — Boson 
V , Sandpord (1690), Carth. 58; Comb. 116; 
Freem. K. B. 499 ; 3 I.ev. 258 ; 3 Mod. Bep. 321 ; 
2 Salk. 440 ; 1 Show. 101 ; 90 E. B. 638 ; sab nom, 
Boulston V , Sandiford, Skin. 278. 

Annotaliorui :~Coilsd, Boucluir v. Lawson (1735), Leo 
temp. Hard. 194. Refd. Mitchell v. Tarbutt (1794), 5 
Term Itep. G19 ; Govett r. lladnidgo (1802), 3 hast, 62 : 
Powell r. Layton ( 1 806), 2 Bos. Sc P. N. R. 365 ; Max v. 
Roberts (1807), 2 Bos. & P. N. R. 454 ; Corbett v. Packing- 
ton (1827), 6 B. &: C. 268 ; Blalkio v. Stembridgo (1859), 
6 C. B. N. S. 894. Mentd. Abbot v. Smith (1774), 2 Wm. 
Bl. 947 ; Laugher v. Pointer (1826), 5 B. & C. 547 : 
Alton V. Mid. Ry. (1865), 19 C. B. N. S. 213; Kendall 
V, Hamilton (1879), 4 App. Cas. 504. 

3250. .] — Leslie v, Wilson, No. 1784, 

ante, 

3251. .] — Notara V, Henderson, No. 3237, 

ante. 


natme, quality & value of such gold, | Waii v. Australasian Steam Naviga- 


p. JAability of ahipoumer <£• mauler.] 
—A voiiurier par eau is answerable 
for the consequences of his own 
negleist. If, therefore, ho carelessly 
(j lilts his ship, & she is lost during his 
absence, ho must bo answerable for the 
(sargo. — Borne v. Peiuiault Sc Naud, 
2 J{. de L. 75.— CAN. 

a* ^ Whether tlio shipowner 
will bo liable for loss of deck cargo 
depends on the usage which prevails 
ill respect to deck loading in the 
particular navigation. — Paterson v. 
Black (1849), 5 U. C. R. 481.— CAN. 

“~“d— Under the terms of Art. 
Jb7o, G. C., tho 8hipo^\'ner cannot 
yuiidly contract himself out of responsi- 
bihty for his negligence. — Rendkll v. 

lot: C^°257!-CAN^• I'- 

“•] — The owners of a ship for 
ulioso benefit she is navigated are 
bouiid to the owners of goods shipped 
for tlio duo caiTiago thereof. Sc are 
liable for any negligence whereby tho 
uyiods may bo damaged. — Tiffin v. 
Webd (1864), 5 NJId. L. R. 54.— NFLD. 

r*! master of a steamer 

Lading between port & port in Now 
Zealand Is, in tlie absence of special 
contract, rosponsiblo for daniago to 
caijgo, even though caused by a peril 
of the seas, for he has all tho liabilities 
oi a common carrier. — Evans v, 
64 — N^z’^ (1877), 3 N. Z. Jur. N. S. 

slilpmastcr will bo 
damages resulting to cargo 

{;fir ®^*clude8 liability for such in his 
lading.— C lan Link of 
[jrEAMERe V. Alcock & Co. (1896), 13 
w. C. 104; 6 C. T. R. 130.— S. AF. 

inroicca.]— It is 
water ^ H ^ common carrier by 
frSm can-ylng goods safely 

fo? 1®^®^ country, or on a claim 

the l^l^at the o^vne^ of 

to prepared false invoices, 

revenue laws of this 

(1842? V. F 

Go42), 3 Ont. Dig. 6448. — CAN. 
part VII. sect. 6, SUB-SECT. 3.- 

240 1. tAability of a/rtjWRTicr.]— WiNG 
^ VOL. XLI. 


3249 ii. .1 — JoNFJ3 & Co. v. Ross 

(1830), 8 Sh. (Ct. of Sees.) 495 ; 26 
Fai;. Coll. 396.— SCOT. 

3249 iii. .1 — 8hipo\vncre who re- 
ceived a cargo of corks on board their 
vessel. Sc were also tho consignees of 
tho cargo at the foreign port : — Held : 
liable for the value of the cargo, w’hich 
w'as landed in a damaged state, no 
survey having been made, nor any 
steps taken to enable the shipper to 
recover, under a policy of insurance. — 
Ukqitiiart V, Brown (1833), 11 Sh. 
(Ct. of 8088.) 567.— SCOT. 

3249 iv. .] — In an action against 

tho ow'ner of a trading steamer on a 
regular line for loss by negligence in 
the carriage of goods, ho maintained in 
defence that in a circular Issued with 
regard to the voyage to the port where 
tho goods were taken on board ho 
referred to conditions in Ids sailing 
bUls which excluded his liability on tho 
common law gi*oimds alleged against 
him : — Held : uegligmieo which would 
make him liable at common law as a 
caiTler of goods was established. Sc 
thereforo ho was liable in damages. — 
Macrae Hutchison (1886), 14 R. 
(Ct. of 8es.s.) 4 ; 24 Sc. L. R. 7.— SCOT. 

d. Inherent vice.] — Braplf.y 

(F. O.) & Sons, Ltd. v. Federal 
Steam Navigation Co., Ltd. (1927), 
137 L. T. 266, H. L.— AUS. 

e. For negligence.] — Pierce r. 

Richelieu & Ontario Nawiation 
Co. (1890), Q. R. 5 S. C. 139.— CAN. 

f. Liability of master.] — Pltfs., con- 

signees of cargo, brought this action 
against tho master of tho vessel to 
recover damages for injury to their 
goods. The bill of lading contained 
a stipulation that “ tho shlpowmei-s* 
liability In case of loss or detention 
or Injury to goods, for which they may 
bo responsible, to bo calculated on, 
& in no case to exceed, tho not invoice 
cost.’* At tho trial it was proved that 
the goods were damaged by train after 
being landed on tho w'harf ; but. on 
being sold by auction they realised 
more than tho net invoice cost. 
Verdict for pltfs. by 

reason of tho stipulation in the bill of 
lading, w'ero not entitled to any 
damages at all.— H ktdb v. Swan 


I (No. 2) (1885), 6 X. S. W. Eq. 33 ; 1 
N. S. W. W. N. 106.— AUS. 

g. .1 — A shipmastAsr who re- 

ceives a mirror on board, & grants a 
receipt for it, without examining its 
condition, is liable in damages to the 
owner, if it shall bo fmmd on delivery 
to bo broken. — Sprott r. Brown 
(1803), 13 Fac. Coll. 240: Mor. Diet. 
10114.— SCOT. 

h. Nominal damages recoverable .] — 
Hancock r. Betiiunk (1846), 3 U. C. R. 
47.— CAN. 

k. Mecusure of damages — Price of 
u'heat less freight .] — Young r. Laid- 
LAW (18(52), 12 C. l\ 612.— CAN. 

l. Value of goods.] — Wallace 

i\ SWH-T (1871), 31 U. C. R. 523.— CAN. 

m. JMarket value, of goods .] — 

The damages to be allowed to owners 
of cargo for the loss thereof by collision 
is tho market value thereof to the 
ow’iicrs at the time A' jiiuco of delivery, 
if there is one, & if not, tho value is to 
be calculated, taking into account 
among other things the cost price, the 
expenses of transit & imi>ortcr’s profit. 
— Warren sjarr, J.Ti>. v. Ship 
Perene, 1 1 92 1 j Exeb. C. R. 229.— CAN, 

n. Cost J trice of goods at port 

of shipment plus f night dt insurance .] — 
A slopping CO. received on board in 
good order tS: condition at I’ort Said 
goods for carriage to East Loudon 
which had come by sea from Boirat, 
under bill of lading, which provided 
that tho co.’s liability in case of 
damage should not exceed tho cost 
price of the goods at port of shipment, 
together with freight & insurance. 
They arrived at East London in a 
damaged condition : — Held : the 
measure of damage was tho cost at 
Beirat whence tho goods had orl^oUy 
come, & not at Port Said, whore defts. 
received them, together with freight 
& insurance. — J uiudini r. Deutsche 
Oost-Afrika Linie (1905), 19 E. D. C. 
74.— S. AF. 

o. Burden of proof — Of condition of 
goods when shipped.] — In an action of 
damages done to a cargo of tea in the 
voyage from London to Montreal : — 
Held : as to proof of tho condition of 
the goods when shipped there was no 
general rule of law or evidence. Sc It 
must depend on the circumstances of 
each case how for such proof is neces- 
sary, & when the case is to bo urged 

K K 
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Sect. 6. — The voyage: Subsect. 3, B. (c) & (d); 
sub-sect, 4, A,] 

8252. .] — SlORDBT V, Haix, No. 2593, ante, 

3253. .] — ^Anderson v. Chapman (1839), 7 

L. T. 102 ; subsequent proceedings, 5 M. & W. 483. 

3254'. .] — The Sophy, Magnus v. Fair- 

brass (1856), 4 L. T. 742. 

3255. .] — The African, Sichell v, Dixon 

(1856), 9 L. T. 301. 

8256. .] — Alston v. Herring, No. 2986, 

ante, 

8257. .] — Rowbottom v. Cooper (1857), 6 

L. T, 228. ' 

3258. .1 — Vallee v, Bucknall Nephews 

(1900), 10 T. L. B. 362. 

3259. Action for damages — ^Not action for 

freight.] — Garrett v, Melhuish, No. 4860, post, 

Improper stowage.] — See Sect. 5, sub-sect. 

6, C. (5) ii., ante, 

Excepted perils.]— Sect. 4, a^ite. 

Admiralty Jurisdiction.] — See Admiralty, Vol. 
I., pp. 146-149, Nos. 624-570. 


(d) Loss, 

3260. LiabWty of shipowner.] — The owner & not 
the freighter is liable for a loss of gold sent by the 
ship.— Parish v, Crawford (1746), 2 Stra. 1251 ; 
93 E. R. 1163, 


Annotolions Consd. Sandeman i*. Scurr (1866), L. 11. 2 
Q. B. 86. Held. Hutton v. Braprg (1816), 7 Taunt. 11 ; 
Colvin V, Newberry (1828), Dan. & LI. 61 ; Baimivoll 
Manufactur von Schclbler v. Gllchrest, {1891 J 2 Q. B. 310. 

3261. .] — ^The owners of vessels on the 

navigation between A. C. liaving given public 
notice that they would not be answerable for 
losses in any case, except the loss were occasioned 
by the want of care in the master, nor even in such 
case, beyond 10 per cent, unless extra freight were 
paid, the master of one of the ships took on board 
pltf.’s goods, to be carried from A. to B., an inter- 


mediate place between A. & C., & delivered at B. ; 
the vessd passed by B. without delivering pltf.’s 
goods there, &; sunk before her arrival at C. without 
any want of care in the master ; — Held : the owner 
of the vessel was responsible to pltf. for the whole 
loss in an action on the contract. — Ellis v. Turner 
(1800), 8 Term Rep. 531 ; 101 E. R. 1629. 
Annotaliona : — Esfd. Bodonhara v, Bennett (1817), 4 Price, 

31 : Batson v. Donovan (1820), 4 B. & Aid. 21 ; Garnett 

V, Willan (1821), 6 B. & Aid. 53 ; Owen v. Burnett (1834), 

3L. J. Ex. 76 ; Morrittv N. E. Ry. (1876). 1 Q. B. D. 302. 

3262. .] — Harvey v, Thompson (1837), 4 

L. T. 689. 

3263. .] — Black v, Bennett (1839), 7 L. T. 

397. 

3264. .] — The Elizabeth, Baring v, 

Twizell (1853), 7 L. T. 102. 

3265. .] — The Perseverance, Usborne v. 

Mattocks (1866), 7 L. T. 166. 

3266. .] — Owner of an insufficient barge 

held liable for loss of cargo of wheat, negligence 
being also proved. — Osborne v, Gi.endinning 
(1867), 3 L. T. 410. 

3267. Theft.] — Reid v. Reeder (1844), 7 

L. T. 195. 

3268. .] — Hyde v. Green (1845), 9 

L. T. 238. 

3269. .] — \Vhen a statute creates a 

duty with the object of preventing a mischief of a 
particular kind, a person who, by reason of 
another’s neglect of the statutory duty, sutlers a 
loss of a different kind is not entitled to maintain 
an action in respect of such loss. Deft., a ship- 
owner, undertook to carry pltfs.’ sheep from a 
foreign port to England. On the voyage some of 
the sheep were washed overboard by reason of 
deft.'s neglect to take a precaution enjoined by an 
order of Privy Oouncil, which was made under 
(’ontagious Diseases (Animals) Act, 1869 (c. 70), 
s. 76 : — Held : the object of the statute & the 


aa insufflciently proved without it. — 
Moore & Harris (1876), 2 Q. L. H. 
147, P. a— CAN. 

,P; — — Of caiLse of damage on 
plaintiff .] — In an action by a consignee 
a^inst a carrier for damage caus^ by 
negligent handling of goods (eggs in 
oases) shipped by sea, wherein it was 
shown that the goods were receipted 
for by the carrier at the point of ship- 
ment as being in apparent good order Sc 
were delivered in the same apparent 
good order (with the exception of 
some cases which, deft, admitted, 
had been dropped on being loaded in 
one slingload & which It settled for). 
&> the injury sued for was not discovered 
until after the goods had been re- 
shipped by railway Sc delivered at a 
place several thousand miles away ; — 
Held : deft, was not under the onus of 
proving how the goods were injured. — 
Makins Produce Co. v. Canadian 
Austbaxian Royal Mail Line, [1927 J 
1 D. L.B. 97.— CAN. 

— — When shifted.] — Whore a 
Oiw sWpped in good condition is 
delivered damaged by soa water, the 
onus lies. In the first instance, on the 
master of the ship, to show that he met 
with weather of such severity on the 
voyage, as would be sufficient, primd 
facie, to account for the damage to the 
oarro, but thereafter the onus of proof 
is shifted. Sc it rests with the owner of 
the cargo to prove that the damage 
was caused by the fault of the master 
« not through stress of weather. — 
^LUAjp r. Dobbib (1884), 11 R. 

Sees.) 982 ; 21 Sc. L. R. 667.— 

r. LimUaHon of time for giving notice 
0 / loss .] — On a shipment of go^s 
provided 

all olaJms for damage to or loss 
of the same must bo presented %\dthln 


one month from its date, after which 
the same should be completely barred : 
Held : this UmJtatiou applied to a 
clato for damage caused by unsea- 
worthiness of the steamer. — Union 
b.S, Co. OP British Columbia v. 
Diiysdalb (1902), 32 S. C. R. 370.— 
GAN. 


PART VII. SECT. 6. SUB-SECT. 3.- 
B. (d). 

3260 i. Liability of shipoymer .] — 
Several packages of goods were sbippo(] 
at London to a morcliant at Quebec 
Upon the arrival of the vessel & de 
livery of the packages it was ascer 
tamed that some of the goods were 
missing from one of the packages. 
Notice not having been given until 
several months afterwards ; — Held : 
the master was not responsible for the 
deficiency. — Swinburne v. Massue 
(1834), Stuart, K. B. 569.— CAN. 


8260 ii. .) — ^Whero the owner of 

a vessel undertook by his biU of lading 
to carry goods, without any exception 
as to the dangers of navigation or 
otherwise, Sc the goods wore lost in a 
violent tempest i-^Held : the owner 
was liable. — ^Warren v, Wilbon (1842), 
6 O. S. 436.— CAN. 

8260 ill, .] — ^Where a person de- 

livers a parcel to carry to a person on 
board a boat not as to a servant of the 
owners, but to be oarrled by such person 
himself, either for reward or otherwise, 
the person so engaging to carry it is 
alone responsible for its loss. If, 
however, the parcel is delivered to the 
person on board to be oarrled, not on 
a^ private undertaking, but as an 
officer of the boat, the owners of the 
boat would bo chargeable with the 
loss, though they were to have no 
reward for carrying; but then, to 
establish the liamlity of the owners, it 


would bo necessary for the jury to find 
gross negligence in the owners or their 
servants, or at least a want of that 
ordinary care whloh a prudent man 
would take of his own goods, — ^M cLeod 
V. Eberts (1860), 7 U. C. R. 244.— 
CAN, 

3260 Iv. .] — In an action against 

a steamship co. to recover the value 
of a case of plate glass carried from 
Liverpool to Quebec : — Held : the 
clause in the hill of lading granting the 
CO. option to tranship & forward to 
Montreal, at the shipper’s expense, but 
owner’s risk, did not release the 
carrier from liability arising from 
neglect & want of care in the handling 
& landing of the goods at Montreal. — 
Samuel v. Edmonstonb (1850), 1 
L. C. J. 89.— CAN. 

3260 V. .] — Where a common 

carrier receives goods from England 
on board his lighter, he is not respon* 
Bible for loss arising from delay in 
transhipment owing to the ocean vessel 
being already full, when the bill of 
lading contains a clause that if, from 
any cause, the goods do not go forward 
on board that ship, they should be 
forwarded by the next steamer of the 
same line. — T orrance v. Allan (1803), 
6 L. C. J. 190 ; 8 L. C. J. 67.— CAN. 

8260 vi. .] — Thompson v. Allan 

(1887), 32 L. 0. J. 69.— CAN. 


8260 vii. .] — Dhunjbbbhot BY- 

RAMJEE Metha V. Betham (1867), 2 
Ind. Jut. N. S. 805.— IND. 


8260 vlii. 0 — A vessel advertiaod 

as a coasting vessel between Perth, 
Newburgh, & Leith, having touched at 
St. Andrews & having been lost in her 
course from thence to Leith, the owners 
of the vessel were found liable for the 
goods lost. — Stewart v. Johnston k 
(1810), 2 Soots. Dig. 863.— SCOT. 
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order being to prevent the spread of contagious 
disease among animals, & not to protect them 
against perils of the sea, pltfs. could not recover. — 
GoRRis V. Scott (1874), L. R. 9 Exch. 126 ; 43 
L. J. Ex. 92 ; 30 L. T. 431 ; 22 W. R. 676 ; 20 
Asp. M. L. 0. 282. 

Annotationa: — Mentd. Rosa v. Rii^o-Prloo (1876), 1 Ex. D. 
269 ; Qrovea v, Wimborno, [1898] 2 Q. 13. 402; Hem- 
mings V. Stoko Pogea Golf Club, [1920] 1 K. B. 720 ; 
Phillips V. Brltaniila Hy^onlc Laundry Co., [1923j 2 
E. B. 832. 

3270. .1 —The Prinz Heinrich (1897), 

14 T, L. R. 48. 

3271. .] — City op Baroda (Cargo 

Owners) v. Hall Line, Ltd., No. 2719, ante. 

8272. Hague Rules, 1921, Article IV., r. 2 — 

Onus of proof.] — City op Baroda (Cargo Owners) 
V. Hall Line, Ltd., No. 2719, ante. 

Excepted perils.] — See Sect. 4, ante. 

Improper stowage.] — Sec Sect. 6, sub-sect. 

6, C. (6), ante. 


Sub-sect. 4. — Transhipment op Cargo. 

A. In General. 

3273. Effect of transhipment — Original contract 
deemed to be fulfilled.] — Shipton v. Thornton, 
No. 3131, ante. 

3274. .] — Gibbs v. Grey, Grey v. 

Gibbs, No. 1925, ante. 

3275. Original voyage deemed to be con- 

tinuing.] — Hill v. Wilson, No. 4848, post. 

3276. Contract between master & owner of sub- 
stituted ship — Position of master — Agent of ship- 
owners not cargo owners.] — Defts., London mer- 
chants, by charterparty made between them & C., 
the master of the ship Planter, chartered that ship 
to bring a cargo of guano from Callao to England. 
The ship was, by the charterparty, consigned out- 
wards to defts.’ agents in South America ; & 
freight at 10s, per ton wiis made payable on her 
arrival in England, deducting such advances on 
account of freight as charterci-s’ agents might, ^ 
the charterparty empowered them, make to C. in 
the Pacific. The Planter an’ived at C’allao, loaded 
her cargo of guano & set sail for England, defts.’ 
agents having, previously to her sailing, made large 
advances to C. on account of freight. Soon after 
saiUng she sprang a leak, which compelled her to 
put back to Callao, & she arrived there the second 
time, consigned to a firm independent of defts. or 
their agents. It was then found that slie could not 
proceed on her voyage, & C., defts.’ agents refusing 
to interfere, transliipx>ed the cargo into another 
ship, the Alarm, to be forwarded to England. 
For this purpose a charterpaity was entered into 
between pltf., the master apparent owner of the 
Alarm, & C. in his own name ; under which freight 
was made payable by the consignees, on ship’s 
arrival in England, at 70if. per ton. Pltf. then 
made out bills of lading, in which C\ was named as 
shippers & defts. as consignees. At the date of 
this latter charterparty the cuiTcnt rate of freight 
at Callao was only 40s. per ton, & it was agreed 
between pltf. & C. that pltf. should pay the 
difference between that & the charterparty freight 
to C., but whether for C.’s benefit or that of his 
owners did not appear. The cargo arrived in 


England, in the Alarm ; when pltf. claimed from 
defts. the full freight of 70s. per ton ; from which 
defts., on the other hand, insisted on their right to 
deduct the advances made to C. by their agents at 
Callao. Defts. having paid the freight less the 
amount of such advances, pltf. brought th^ action 
to recover that amount. A verdict having been 
taken, by consent, for pltf., for this amount, leave 
being reserved to defts. to move to enter it for 
them, the ct. to have power to draw inferences of 
fact from the above facts, which were proved at 
the trial : — HeM : making absolute a rule to enter 
the verdict for defts., (1) the proper inference from 
the facts was that C. made the charterparty with 
the Alarm as agent for his owners & not for defts. ; 
the agreement by pltf. to return him part of the 
charterparty freight being a legitimate transaction 
in that view, but a gross fraud on defts., ^ which 
pltf. was a party, in the other ; (2) assuming C. to 
liave made the said charteri)arty as defts.’ ostensible 
agent, he had no implied authority, from the 
necessity of the case, on transhipping the cargo, 
to bind defts. to payment of a higher than the 
current rate of freight ; & pltf. had knowledge of 
that want of authority ; (3) apart from the Alarm 
chartei'party, pltf. had no lien on the cargo for a 
greater amount of freight than the balance due 
after crediting defts. with the advances to C., for 
assuming, a point which the ct. did not decide, 
that u})on a transhipment of cargo arising from 
necessity, in a port of distress, in order to its being 
forwarded to its destination, the original slxip- 
owner can transfer his lien for freight to the sub- 
stituted shipowner, he can transfer no greater 
right of lien than he himself possesses. — MA'rrHEws 
V. Gibbs (18(50), 3 E. & E. 282 ; 30 L. J. Q. B. 55 ; 
3 L. T. 551 ; 7 Jur. N. S. 18(5 ; 9 W. R. 200 ; 1 
Mar. L. 0. 11 ; 121 E. R. 448. 

3277. Liability of sub-contractor — Loss of cargo 
by negligence.] — (1) Gunpowder was shipped for 
Valparaiso on board a vessel chartered on a voyage 
to that poi’t, with liberty to touch A stay at the 
Falkland Islands. On the arrival of the vessel at 
Port Stanley, where the captain had goods to 
unload for defts., it was found that by the regula- 
tions of the poit it would be necessary to land A 
store the powder before the vessel could enter the 
harbour. To avoid the inconvenience & expense 
of this, the captain accepted the offer of the t^ent 
of defts. of the use of a vessel belonging to them, 
called the Fairy, in which to place the powder 
during his stay at Port Stanley. Defts. agent 
afterwards requiring the Fairy for another pm'poi^, 
without the consent of the captain translupped the 
powder to a half-decked vessel called the Lily, 
which the jury found to be an unsafe & improper 
vessel for the purpose. Whilst the Luy w^ 
anchored outside the harbour, a stonn arr^e & 
she was sunk, A the powder lost • "HM : defts. 
were responsible for the value, for that they were 
either trespassers in removing the powder without 
the captain’s consent, or bailees who had bwn 
guilty of want of reasonable care. (2) On the 
arrival of the ship at Valparaiso, the consigi^es of 
the powder demanded it from the captain, not 
obtaining it, took proceedings against the smp, 
which the captain unsuccessfully resisted, bei^ 
ultimately compelled to pay the consignees the 


PART VII. SECT. 6. SUB-SECT. 4.— A. 

8275 1. Effect of transhipment — Origi- 
l^vomge kerned to he continuina .] — 
luity barrols of oysters bavlmr oeeu 
soip]^ at Oswego for Toronto per 
aeft. B vessel the Junius, & the vessel 
been obll^ by stress of weather 
w go to Kingston, whence the goods 


ore transhipped for Toronto by the 
earner Osluiwa, where they ,^ved in 
damaged oondltlon : — HeW .* deit. 
ds the carrier tliroiighout, that is. 
□m Oswego to Toronto via Ktn^on. 
-McCJoNKifiy V. Gorrie (1866), o 
P. 430.— CAN. 

3275 U. Clan Line of 


teamers V, Alcock Sc Co. (1896), 13 
I. C. 104.— S. AF. 

t, By unavihorised ship,] — 

Vancouver milling & Grain Co., 
,TD. V, United States Shipping 
JOARD EMEBGBNOV FlEET COI^N. 
I923h 32 B. C. 11. 269 ; [1923] 2 
If. W. R. 679.— CAM. 

E E 2 
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Sect, 6, — The voyage: Svb-aect 4, A,, B. <fc C. (a). 

value of the powder & the costs : — Held : the 
owners of the ship could not claim these costs from 
defts., they not being a necessary consequence of 
their wrongful act. — Konneberg v. Falkland 
Islands Co. (1864), 17 C. B. N. S. 1 ; 4 New Rep, 
243 ; 34 L. J. C. P. 34 ; 10 L. T. 630 ; 10 Jur. N. S, 
940 ; 12 W, R. 914 ; 2 Mar. L. C. 30 ; 144 E. R. 1. 

3278. — ^ ,] — Where the owners of goods 

contract with a steamship co. under a through 
biU of lading for their conveyance & delivery, 
including transhipment by barge at a port en 
route, a co. which contracts wi& the steamship 
CO. to supply a bai*ge to tranship the goods commits 
a tort against the owners of the goods by supplying 
an unseaworthy barge & is liable to them for 
damages. — T he Termagant (1914), 30 T. L. R. 
377 ; 19 Com. Cas. 239. 

R. Uvder Express Term of Contract, 

3279. Liability of shipowner — Breach of duty to 
use due diligence.] — A shipowner, being sued on a 
clause in a bill of lading, by which he was bound to 
forward the goods by steamer from London to a 
foreign port ; the breach of duty being in not 
using due diligence to do so, whereby the season 
was lost : — Held : it was not enough that he had 
let the discharge & sorting of the cargo take the 
usual course of business at the docks where the 
vessel discharged, if he neglected means which 
might well have been used to liaster the sorting & 
to procure \ esscls for the transliipmu-nt. 

If, for instance, he delayed the transhipment in 
order to save money he had to pay for freight, that 
would not be using due diligence, for he h^ no 
right to delay the goods for that reason. If, 
however, the delay was caused by a search for the 
nuking package, &; deft, otherwise used due 
diligence he would be entitled to the verdict 
(Erle, C..T.).~-Carali V, Xenos (1862), 2 F. & F. 
740, N. P. 

3280. Where provision for transhipment at 

shipper’s risk — ^Loss by urreck of vessel to which 
goods transferred.] — S tuart v, British & African 
Steam Navigation Co., No. 3180, ante, 

3281. .] — ^Pltfs. shipped at 

Sydney on board defts.* naail steamer Mooltan a 
quantity of lead for delivery at Ck)lombo under 
a bill of lading which exempted defts. from 
liability for loss due to (inter alia), perils of the 
seas, & which also contained the following clause : 

“ The co. are to be at liberty to carry the goods to 
their port of destination by the above or other 
steamer or steamers . . . proceeding either 
directly or indirectly to such port, & in so doing 
to carry the goods beyond their port of destination 
& to tianship or land & store the goods either on 
shore or afloat, & reship & forward the same at the 
co.’s expense, but at merchant’s lisk.” "V^en 
the Mooltan arrived at Colombo riots had broken 
out there, which seriously interfered with the 
employment of coolie labour & the use of lighters 
into which cargo had to be discharged, & in con- 
sequence of these difficulties & the exigencies of the 
mail service the Mooltan left Colombo without 
having discharged pltfs.* lead, & proceeded to 
Bombay to get the Indian mail there. The 
Mooltan would have been seriously delayed if she 
had waited at Colombo to discharge pltfs.’ lead. 


At Bombay the lead was transhipped into another 
steamer, which, while taking it back to Colombo, 
stranded, in consequence a portion of the lead 
was lost. Pltfs. sued to recover the value of the 
lead that was lost, &> the repayment of certain 
money paid under protest as a general average 
deposit, alleging that the loss occurred on a 
voyage from Bombay to Colombo wliich was not 
the voyage contemplated : — Held: (1) under the 
clause in the bill of lading giving defts. liberty to 
carry goods beyond their port of destination & 
to reship & forward the same to that port, defts. 
were entitled to carry tlie lead on to Bombay & 
to send it back to Colombo by another steamer, 
inasmuch as the parties must have contemplated 
that as the Mooltan was a mail steamer she would 
have to arrive at & leave the various ports at fixed 
times, & could not therefore be expected to remain 
at an intermediate port for an unusual time to 
discharge her cargo ; (2) as the lead was lost by 
an excepted peril in the coiu'se of the voyage back 
from Bombay to Colombo, defts. were protected 
from liability. — Broken Hill I'rophtetary Co., 
Ltd. V, Peninsular & Oriental Steam Naviga- 
tion Co., [1917] 1 K. B. 688 ; 86 L. J. K. B. 273 ; 
116 L. T. 635 ; 14 Asp. M. L. C. 116 ; 22 Com. Gas. 
178. 

Annotation : — Reid. Buergrer v. Cuiiard S.S. Co., [1925] 2 

K. 13. 646. 

3282. Negligence in transhipment.] — 

Allan Brothers & Co. v, James Brothers & Co., 
No. 2220, ante, 

3283. .] — Wilson (Thomas), Sons 

& Co., Ltd. v, S.S. Galileo' (Cargo Ex), The 
Galileo, No. 2219, ante, 

3284. Negligent stowage on ship to 

which goods transferred,] — A llan Brothers & 
Co. V, James Broitiers Co., No. 2220, ante, 

3285. Goods carried beyond destina- 

tion.] — A bill of lading provided (iriter alia), that 
if the master reasonably anticipated that delivery 
would be impeded at the port of delivery by 
strikes, he might at any point of the transit, at 
tlie risk & expense of the owners of the goods, 
tranship or land or otherwise disi^use of the cargo, 
or he might proceed on the voyage with the whole 
or part of the goods, & discharge the same on the 
return voyage, or fomard them to their destination 
from another port, & if the discharge of the cargo 
was or threatened to be impeded by absence from 
whatever cause of facilities of discharge, he was to 
have liberty at ship’s expense, but shipper’s risk, 
to put the whole of the cargo into hulk, lighter, etc. 
Transhipment of cargo for ports where the ship 
did not call, or for shipowners’ purposes, was to 
be at shipowners’ expense. The bill of lading also 
provided that goods over-carried should be returned 
at fillip’s expense. Pltfs.’ cargo was shipped under 
the bill of lading for London, but the vessel did 
not call there in consequence of a strike. 8hc 
proceeded to Liverpool, where the cargo was 
transhipped & brought to London. In an action 
brought to recover the expenses of transhipment & 
dock dues : — Held : on the true construction of the 
bill .of lading, the expenses in question w^e pay- 
able by the shipowners. — ^W iles & Co., Ltd. v. 
Ocean S.S. Co., Ltd. (1912), 107 L. T. 826 ; 67 
Sol. Jo. 213. 

3286. Right of shipowner — To abandon voyage.] 

— Tinder a bill of l^ing goods were shipped on 
board a steamsliip “ bound, subject to the liberties 


PART VII. SECT. 6, SUB-SECT. 4.—] 

». LUtbilUy of shipowner,] 
carrier who undertakes to convc 
goods from Quebec to Chicago, wit 
power to tranship at Klng^n, con 
plies with the usages of tEat port I 


transhipping from a steamer into a 
sailing craft, & is .further not respou' 
Bible for the loss of such goods, occa- 
sioned by tempestuous weather, in 
which such sailing craft is wrecked. — 
Wabren V, Henderson (1858), 8 


L. 0. R. 108.— CAN. 

b. Where provision for tran- 

shipment — At risk of company carrtfWO 
goods when lost.)— M erchants' vE’ 
SPATOH Transportation Co. v, Hatbly 
(1887), 14 S. O. R. 572.— CAN. 
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hereaft»er mentioned, for London . . . with liberty 
to proceed to or call in any order for any purpose 
at any port or ports whatsoever, although in a 
contrary direction to or out of or beyond the 
ordinary route . . . with liberty either before 
shipment or at any period of the voyage, & so 
often as may be deemed expedient, at any port or 
place, to ship the whole or any part by any other 
steamship, whether belonging to the co. or not, or 
tranship or land & store ... & thence reship on 
the st^mship or any other steamship, whether 
belonging to the co. or not, to be carried delivered 
(subject to certain exceptions, limitations, &; 
conditions) at the port of London.” Among the 
excepted perils set out in the bill of lading was the 
following clause numbered 10 ; “ Should the ship 
for any cause whatever not call at the port for 
which goods have been shipped, the owners or 
agents of the ship are at liberty to forward the 
goods from any port at which they may call to 
their port of destination by any steamer or 
steamers, either of their own or any other line. 
Should the goods for any cause be forwarded by a 
steamer of any other line shippers consignees 
are to be bound by all clauses &; conditions of the 
usual bill of lading of such steamer.” Duiing the 
voyage the destination of the vessel on which the 
goods were shipped was changed from London 
to Cardiff, where the goods were transhipped into 
a small steamer, & by it the goods were carried 
to London. In an action by the consignees 
claiming damages on the gi'ound that by abandon- 
ing the voyage to London the shipowners lost the 
protection of all exceptions in their favour in the 
bill of lading : — Held : (1 ) the exceptions were wide 
enough to cover the total abandonment of the linal 
destination to London & were reasonable & did 
not defeat the object of the bill of lading contract 
to carry the goods to London ; (2) the words 
“ other line ” in Clause 10 of the bill of lading 
meant merely another steamer ; & did not there- 
fore compel the shipowners to tranship the goods 
into a ‘‘ liner ” as distinguished from a small 
trading steamer. — Hadji Alt Akbar & Sons, Ltd. 
V. Anolo-Arabian & Persian 8.S. Co., Ltd. 
(1900), 95 L. T. 010 ; 22 T. L. R. 000 ; 10 Asp. 
M. L. C. 307 ; 11 Com. Cas. 219. 

Annotation: — As to (1) Befd. Morrison v. Shaw, Savill & 

Albion Co., [1916J 1 K. B. 747. 

3287. Construction of terms — “ Other line ’’ — 
Not construed to mean “ liner.’’] — Hadji Alt 
Akbar & Sons, Ltd. v, Anglo-Arabian & 
Persian S.S. Co., Ltd., No. 3280, ante. 

3288. “ Transhipped ” — Whether includes 

putting into lighters.] — Wilson (Thomas), Sons & 
Co., Ltd. v. S.S. Galileo (Cargo Ex), The 
Galileo, No. 2219, ante. 


C. In Interest of Shipowner. 

(a) In General. 

Duty of master to convey cargo in same ship.]— 
See Sect. 0, sub-sect. 2, A., ante. 

3289. Right of owner or master to tranship.] — 
Shipton V. Thornton, No. 3131, ante. 

3290. Duty to protect interests of all persons 

concerned.] — The Lord Cochrane (1841), 2 Wm. 


Rob. 320 ; 3 Notes of Cases, 172 ; 3 L. T. O. S. 
487; 8Jur. 714; 106 B. R. 775. 

Annoiaiions : — Refd. Tho Don Francisco (1862), Lush. 468 ; 
The 01!lvior(18^), 6 L. T. 259 ; The Onward (1873), L. R. 
4 A. & E. 38 ; Tho Pontida (1884), 9 P. D. 102. 


3291. Duty to communicate with owner.] — 

Gibbs v. Grey, Grey v. Gibbs, No. 1925, ante. 

3292. .] — Duranty V. Hart, The 

Hamburg (Cargo Ex), No. 3142, ante. 

3293. Ship damaged by collision.] — ^A 

cargo was shipped by pltf. on defts.* vessel under 
a charterparty & bill of lading, not excepting the 
negligence of the master & crew. During the 
voyage, & through the negligence of the masters 
& crews of both ships, the vessel came into collision 
with another, & was so much damaged as to render 
it necessary to discharge her cargo at a port of 
refuge, &, after temporary repairs, to complete 
tho voyage in ballast The master transhipped the 
cargo with the knowledge, but without the aasent 
or dissent of pltf., into three other vessels, under 
bills of lading excepting the negligence of the 
masters & crews. Two of these vessels with 
their cargoes were, through the negligence of their 
masters & crews, lost before reaching the port of 
discharge. Defts. obtained a decree limiting their 
liability arising out of the collision to £8 per ton 
& the proceeds were distributed to claimants, of 
whom pltf. was not one. In an action for non- 
delivery of the portion of the cargo lost : — Held : 
defts. were liable ; for the loss did not arise from 
an excepted peril, & the transhipment, though 
justifiable, was for the purpose of earning the 
freight under the charterparty. 

1 find that the transhipment of the cargo from 
the Bernina to the three other steamers was 
justifiable & prudent & that the cargo was shipped 
in the three steamers on account of the defts. <Sc 
to enable them to earn their freight (Hannen, P.). 
—The Bernina (1880), 12 P. D. 30 ; 5(5 L. J. P. 
38 ; 50 L. T. 450 ; 35 W. R. 214 ; 3 T. L. K. 175 ; 
6 Asp. M. L. C. 112. 

Annotation: — Re!d. Han-owliiff S.S. Co. v. Thomas, [1913] 

2 K. B. 171. 


3294. Repair of ship inexpedient — Further 

carriage in repaired ship inexpedient.] — Hansen 
V. Dunn, No. 3220, ante. 

3295. Whether duty of master to tranship.]— 

Cook v, Jennings, No. 4765, post 

3296. .] — Shipton v. Thornton, No. 3131, 


ante. 

3297, ,] — The Lord (Cochrane (1814), 

2 Wm. Rob. 320 ; 3 Notes of Cases, 172 ; 3 L. T. 
O. S. 487 ; 8 Jur. 714 ; 100 E. R. 775. 

Annotations :— "KM. Tho Don Francisco (1861), Lush. 468; 
Tho Ollivior (1862), 6 L. T. 259 ; Tho Onward \iS73), 
L K. 4 A. & E. 38 ; Tho Pontida (1884), 9 P. D. 102. 


3298 . .] — The Jessie Miller, Heydorn v. 

Bibby (1855), 10 L. T. 791 ; 25 L. T. O. S. 199. 

3299 . Application of law of ship’s flag.]— 

The Baiua, No. 4708, post. 

3300. Right to abandon voyage— Expense 

of repair exceeding value of ship & freight.] — 
A cargo of wheat was insured from O. to L., & 
the vessel was damaged & repaired, & vessel & 
cargo were hypothecat-ed for repahs, by a bottomry 
bond, & afterwards the vessel was wrecked & 
towed into the port of C. by salvors. The cargo 


PART VII. SECT. 6, SUB-SECT. 4.— 
C. (a). 

8289 i. Right of owner or master to 
— If a chartered ship be dle- 
1 excepted perils from oom- 

Pietingr the voyage the owner does not 
necessarily lose tho benefit of his 
eontraot, but may forward the goods 
by other means to the place of destfna* 


tlon & earn tho freight. Tho option to 
tranship must bo exorcised within a 
reasonable time, & If repalra are 
decided upon they must be effected 
with reasonable dispatch or otherwise 
the owner of the cargo becomes en- 
titled to his gOOd8.~OWKN V. Ol^ER- 

BlUDQE (1896), 26 S. O. R. 272. — CAN. 


0 , LiabUity of shipper for harbour 


dues.] — A., having entered into an 
enga^ment with B. to carry goods 
from Liverpool to Hamilton, for a 
certain sum per ton of forty cubic feet, 
transhipped them at Montreal, a port 
on the Uno of route, where harbour 
dues were charged, & sent them by rail 
from there. Upon an action brought 
for harbour dues thus charged & paid 
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Sect, 6. — The voyage: Sub-sect, 4, C, (a) d: (6), cfe 
D . ; sub-sect, 5^ A, & B, (a).] 

was damaged, but part of it could have been dried 
& conveyed in a merchantable condition to L., 
the port of discharge. Proceedings were taken in 
the Admltv. ct., M a sum was awarded on the 
bottomry bond, & another sum for salvage : — 
Held : (1 ) in determining whether it was “ practic- 
able to send the whole or part of the cargo to its 
place of destination in a marketable state, the jury 
ought to have ascertained the costs of unshipping, 
dr^g, warehousing & transhipping the cargo 
into a new bottom, the cost of the difference of 
transit to the port of discharge if it could be only 
effected at a higher than the original rate of freight, 
& the amount of the salvage in proporticm to the 
value of the cargo saved ; the loss would have 
been total if the aggregate of those items had 
exceeded the value of the cargo at L., but if the 
aggregate would not have exceeded the value of the 
cargo or the part saved, then the loss would have 
been only paiiial ; (2) the sum paid to the parties 
entitled under the bottomrv bond, & to the costs 
in the Admlty. Ct., could not be taken into account. 
— Rosetto V , OURNEY (1851), 11 C. B. 176; 20 
L. J. 0. P. 257 ; 17 L. T. O. S. 242 ; 15 Jur. 1177 ; 
188 E. R. 438. 

Annotations: — As /o(l)Apprvd. Famworth v. Hyde (186C), 
h. R. 2 C. P. 204. Consd. Macbeth v. Maritime IiiBce., 
fl908J A. C. 144. Refd. The Newport (1858). Sw. 336 ; 
Great Indian Peninsula Ky. r. Saunders (1861). 1 B. & S. 
41 ; Adams v. Mackenzie (1863), 13 C. B. N. S. 442; 
The Bahia (1864), 11 Jur. N. S. 90; Kemp v. Halliday 
(1806), 6 B. & S 723 ; Kldston r. Emp: .’c Marine Insoe. 
(1866), L. R. 1 C. P. 535 ; Meyor v, Halil (1870), 1 C. P. D. 
358; Svendsen v. Wallace (1885), 10 App. (3as. 404 ; 
Assicurazionl Generali v. S.S. Bessie Morris Co. (1892), 
61 L. J. Q. B. 754 ; British & Foreign Marine Insoe. v, 
Sanday, (19161 1 A. C. 650 ; Wilson Bobbin Co. v. Green, 
[19H] 1 K. B. 860. 

3301. .] — ^Where a ship is by 

perils of the sea so much damaged as to be incapable 
of repair so as to prosecute the adventure, except 
at an expense exceeding her value together 
with the freight when repaired, the master is 
justified in abandoning the voyage, & is not bound 
as agent of his owner to send the goods on in 
another bottom. 

In an action upon a policy on goods from Cadiz 
to Monte Video & Buenos Ayres, & also “ on cash 
on account of freight, £216,” the declaration 
alleged the shipment of the goods & the pre- 
payment of the £216 on account of freight, & then 
proceeded to aver that, whilst prosecuting the 
voyage, the vessel encoimtered a storm, & sustained 
so much damage that she became & was disabled 
from proceeding without being repaired, & could 
not be repairedf so as to proceed on the voyage 
without incurring an expense greater than her value 
would have been when repaired, together with the 
freight which she would have earned on the said 
voyage ; that, the ship being so disabled from 
continuing the voyage with the goods on board, 
the master was obliged to & did abandon the voy- 
age &, the earning of the residue of the freight ; 
that the freighter procured two other vessels to 
carry the goods on. at a rate of freight exceeding 
the freight originallv payable under the charter- 
party ; & that the £2l6 so paid in cash on account 
of freight as aforesaid, by reason of the premises, 
became & was wholly lost to pltf . The declaration 
then went on to aver that one of the substituted 
vessels sustained so much damage that she was 


obliged to put back to Gibraltar ; Sc there unload, 
& the goods were sent on to Monte Video by the 
other ; Sc that, by reason of the premises, pltf. 
sustained a total loss of the £216 so paid in cash 
on account of freight as aforesaid. Sc was put to 
charges in transhipping the goods, etc. t — Held : 
(1) the declaration disclosed a sufficient justifica- 
tion for the master’s abandoning the voyage, 
Sc consequently pltf. was entitled to recover as for 
a total loss of the pre-paid freight. (2) Plea, 
that the substituted vessel into which the goods 
were first transhipped, at tlie time the goods 
were first at risk on board of lier was not 
seaworthy : — Held : a bad plea. — Be Cuadra v, 
Swann (1864), 16 C. B. N. S. 772 ; 143 E. R. 1829. 
Annotations : — As to (1) Reid. The Bahia (1864). 11 Jiir. 

N. S. 90 ; Notara v. Henderson (1872), L. II. 7 Q. B. 226 ; 

Atwood V, Sellars (1879), 4 Q. B. D. 342. 

3302. Where ship repairable.] — Duranty v. 

Hart, The Hamburg (Cargo Ex), No. 3142, ante, 

3303. Right to reasonable time — ^To carry on 
cargo or transhlpt] — The Galam (Cargo Ex), 
No. 4076, post, 

8804. .] — The Bahia, No. 4768, post, 

3306. .] — The Soblomsten, No. 4780, 

post, 

3306. Preservation of cargo until transhipment.] 
— ^Hansen v. Dunn, No. 3220, ante, 

3307. Decision not to repair or tranship — Neces- 
sity to inform owners.] — Hansen v, Dunn, No. 
3220, ante, 

^ (b) Right to Freight, 

See Part VIII., Sect. ^3, sub-sects. 3, 4, B. (d), 
post, 

D, In Interest of Cargo Otvner, 

3308. Master as agent of cargo owner — When 
agency arises — Only ex necessitate rei.] — Duranty 
V, Hart, The Hamburg (Cargo Ex), No. 3142, ante. 

3309. Whether bound to tranship.] — The 

Gratitudine, No. 3333, post. 

3310. .] — Shipton V. Thornton, No. 

3131, ante. 

3311. At own expense.] — The Ex- 

press, No. 3201, ante. 

3312. Right to bind cargo owner — Pro- 

vision of full cargo.] — Gibbs v. Grey, Grey v. 
Gibbs, No. 1926, ante, 

3313. False representation by master.] 

— Gibbs v. Grey, Grey v. Gibbs, No. 1925, ante, 

3314. Duty to communicate with 

owner.] — G ibbs v. Grey, Grey v. Gibbs, No. 1925, 
ante. 

3315. .] — Duranty v. Hart, 

The Hamburg (Cargo Ex), No. 3142, ayite. 

3316. Fraudulent agreement for 

freight.] — Matthews v. Gibbs, No. 3276, ante. 

3317. Duty to reship goods on owners’ ship 

after repair.] — Atwood v. Sellar & Co., No. 3136, 
ante. 

3318. Duty of shipowner to tranship.] — Shipton 
V. Thornton, No. 3131, ante. 

3319. .] — Oarali V. Xenos, No. 3279, ante. 

8320. .] — ^Atwood v. Sellar & Co., No. 

3136, ante, 

8321. .] — Hansen v. Dunn, No. 3220, ante, 

3822. Right of shipowner to freight — ^Tranship- 
ment by instructions of Vice-Consul at foreign port 
— ^As agent for cargo owners.]— rDefts. chartered 


by A. : — Held : the contract being to 
deliver the goods at so much per ton 
B. was entitled to have them delivered 
at the price free of all expense. — E pmon* 
STONE v. .Young (1862), 12 C. P. 487.— 


PART VII. SECT. 6. SUB-SECT. 4.— D. 

8818 i. Duty of shipowner to tranship. ] 
— If the goods are such as would perish 
before repairs oould be made the ship- 
owner should either tranship, deliver 


up, or sell, if the cargo owner 
not object. & his duty la the same 
ortlon of tno cargo, severable from 
rest, is perishable. — O wen v* 
5BBRIDOB (1896), 26 S. C. R. 272. 
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pltf.’s ship from London to Buenos Ayres, there to 
deliver her cargo, reload, & proceed to a port 
between Gibraltar & Antwerp, freight for voyage 
out & home £1,300, if delivered at Gibraltar, in 
Spain, London or Liverpool, £200 to be paid in 
London, on the vessel’s departure ; the remainder 
on final delivery of the homeward cargo. The 
ship proceeded to Buenos Ayres, delivered her 
cargo there, & sailed again with a cargo of hides, 
which defts. consigned to Gibraltar. At Fayal 
the ship & about one third of the hides were lost. 
The Vice-Consul of Fayal, acting on behalf of 
defts., at the request of the captain of the ship, 
transmitted the residue of the hides, by another 
vessel, to defts.’ consignees at Gibraltar, where 
they were accepted, & the freight from Fayal to 
Gibraltar paid by defts. : — Held : pltf. was not 
entitled to the £1,300 freight ; he was not entitled 
pro rata itineris for freight to Buenos Ayres, or 
from Fayal to Gibraltar, but he was entitled to 
freight pro rata from Buenos Ayres to Fayal. — 
Mitchell v. Darthbz (1830), 2 Bing. N. C. 665 ; 
2 Scott, 771 ; 1 Hodg. 418 ; 5 L. J. C. P. 164 ; 
132 E. R. 217. 

Annotation : — Consd. Harrowing S,S. Co. v. Thomas, [1913] 
2 K. 13. 17 J. 


Sub-sect. 6. — Hypothecation op Caroo. 

A. In General, 

3323. Respondentia & bottomry bonds dis- 
tinguished.] — Gore v, Wynne (1829), L. & Welsh. 
39 ; Mood. & M. 393, N. P. 

3324. .] — The Sultan (Cargo Ex), No. 

3379, post, 

3325. Bond partly valid partly invalid — Part of 
property not exposed to maritime risk.] — The 
Sultan (Cargo Ex), No. 3379, post. 

Jurisdiction of Admiralty Court.] — Sec Ad- 
miralty, Vol. I., pp. 121-126. 

Hypothecation of ship.] — See Part IV., Sect. 3, 
ante, 

B, Authority of Master to Hypothecate. 

(a) In General, 

3326. General rule — In case of necessity.] — 

(1) The master of the Copenhagen entered into a 
written contract with the owners of the three 
vessels ; & I think the master liad a right, under 
such circumstances of necessity, to bind both 
the owners of the ship & cargo in acting for their 
service : for a master, under circumstances of 
necessity, has a general right to hypothecate 
either of them, or to sell the cargo, or to throw 
any part of it overboard (Sir William Scott). 

(2) When a ship having sustained damage at 
sea, comes in for repairs, & becomes unfit to per- 
form the function for which she is engaged, to 
(iontain & to convoy the cargo : that in such a 
case the owners of the ship should claim the 
expenses of repairs from the owners of the cargo, 
& at the same time refuse to pay any part of the 
charges of transhipping & conveying the cargo 
would be very unreasonable. The expenses, 
severally, may be matter of simple average, or 
the whole may be matter of general average. 
General average is for a loss incurred, towards 
which the whole concern is bound to contribute 
pro rata, because it was undergone for the general 
benefit & preservation of the whole. Simple 
or particular average is not a very accurate expres- 
sion ; for it means damage incurred by or for 
one part of the concern, which that part must bear 
alone ; so that in fact it is no average at all, but 
still the expression is sufficiently understood, & 


received into familiar use. The loss of an anchor 
or cable, the starting of a plank, are matters of 
simple oi* particular average, for which the ship 
alone is liable. Should a cargo of wine turn soui* 
on the voyage, it would be a matter of simple 
average, which the goods alone must bear ; & 
there might be a simple average for which each 
would be severally liable under a misfortune 
happening to both ship & cargo at the time same, 

from a common cause ; as if a water spout 
should fall on a cargo of sugars, & a plank from 
the same violence should start at the same time. 
General average is that loss to which contribution 
must be made by both ship & cargo ; the loss, 
or expense which the loss creates, being incurred 
for the common benefit of both. In this case the 
transhipping, or rather the unloading of the goods, 
seems to have been for the common benefit of 
both ; for it was necessary to unload the ship, 
as well for its own repair, which was become 
indispensable, as for the preservation of the cargo ; 
& therefore the expense of that transhipment, or 
rather of the unloading, seems to have upon it 
the character of a general average, though, 
I) 08 sibly, it may bo hardly worth while to consider 
' the unloading as a charge distinct from the trans- 
shipment ; & if so, it should seem to belong to 
the cargo only The expense of conveying the 
cargo to its ultimate destination ^belongs to the 
cargo only, the contract having been in effect 
determined by the payment of freight pro rata 
itineris. As to the expense of the repairs, I think 
that there is no ground to charge the cargo with 
that ; for the reason, that the ship & the cargo 
being completely separated by the determination 
of the contract, & new vehicles provided at the 
expense of the cargo, the cargo is not answerable 
for those repairs which it in no degree occa- 
sioned (Sir Wiliam Scott). — The Copenhagen, 
(1799), 1 Ch. Rob. 289 ; 165 E. R. 180. 

Anrwtaiiona : — As to (2) Consd. Svensden v. Wallace (1884), 

13 Q. B. D. C9. Refd. Hallett v. Witfram (1850), 9 C. B. 

680 ; Hall v. Janson (1855^ 4 E. & B. 500 ; Atwood r. 

Sellar (1880), 5 Q. B D. 280; Hamel v. Peninsular & 

Oriental Steam Navigation Co., [1908J 2 K. B. 298. 

3327. .] — Wliere a master of a ship 

at a foreign port borrows money on a bottomry 
bond for the repairs of the ship, secured upon 
the ship, freight, &> cargo, & the bond is afterwards 
put in force, A the cargo seized, the owner of 
the cargo, to release it, pays the money, ho may 
recover from tlie owner of the vessel the money 
so paid. 

It is the primary duty of the master, acting for 
the owner, to do his best to convey the cargo to 
its place of destination in the same ship, & in case 
of damage to repair it. . . . The owner of the 
goods is under no obligation to contribute to any 
expenses except such as constitute a general 
average. ... To accomplish the object of re- 
p.airing the vessel, the master is authorised to bind 
his owner by causing the repairs t(> be done on his 
credit, in which case the tradesman may sue the 
owner, or by borrowing money on his credit 
where that is necessfiry, in which case the lender 
has his remedy against the o\\mer, or by selling 
a portion of the cargo, which is in effect borrowing 
from the shipper through the medium of a sale, 
... & in tliis case the shipper may sue the ship- 
owner, or the master may hypothecate part of 
the wliole of the cargo, which gives a right to the 
proprietor of it to recover a compensation from 
the owner of the vessel. All these are merely 
modes of raising money by the agent of the ship- 
owner on his account, & for his use to enable him 
to do his duty by repairing the vessel, Sc in all 
the shipowner must pay the lender. The agency 
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Sect, 0» — The voyage: Stth-sect, 5, B, (a),] 

to borrow, by these various modes, so to bind 
Ms employer to the lender, is cast upon the master 
by the necc.ssity of tlie case (PoixocK, C.B.). — 
Duncan v, Benson (1847), 1 Exch. 537 ; 17 
L. J. Ex. 238 ; 10 L. T. O. S. 228 ; on appeal, 
sub nom, Benson v. Duncan (1849), 3 Exch. 
044, Ex. Ch. 

AnnofeUions : — Apld. Hallett r. WiRram (1850), 0 C. B. 580. 

Consd. The Olivier (1862), Lush. 484 ; The Lizzie (1868), 

19 L. T. 71 ; The Eug6nle (1873), L. R. 4 A & E. 123 ; 

Miedbrodt r. FitZBimon, The Energio (1875), 32 L. T. 579. 

Ati^son V, Stephens (1852), 7 Exch. 567 ; Stain 

hank v. Shepard (1853), 13 C. B. 418; Gibbs v. Grey. 

Grey v. Gibbs (1857), 2 H. & N. 22 ; The Union (1860), 

30 L. J. P. M. & A. 17 ; Lloyd t\ Gulbert (1865). 

6 B. & S. 100 ; The Staffordshire (1871), 25 L. T. 137 ; 

The Onward (1873). L. H. 4 A. & E. 38 ; Atwood v. Sellar 

(1879), 4 Q. B. 1). 342. 

3328. .] — Duranty v, IIart, The 

Hamburg (Cargo Ex), No. 3142, ante, 

3329, ,] — (1) The extent of the autho- 

rity conferred on the master of a vessel to bind 
the owners either of the ship or cargo, is derived 
from, & governed by, the law of the flag ; & the 
existence of the necessity which the maritime 
law requires to validate the hypothecation of the 
sMp & cargo by bottomry, is to be ascertained 
by evidence in the usual manner. 

(2) The meaning of the term “ necessity,'' in 
respect of hypothecation by the master, being 
anMogous to" its meaning in other parts of the 
law. 

The master of a vessel, chartered from Gal- 
veston, United States, to Liverp. .ol, received 
before sailing from the charterer various sums in 
art payment of the freight, & after taking on 
oard a cargo, sailed for the port of destination. 
The vessel, having in the prosecution of her 
voyage met with bad weather, &; suffered damage, 
put into Bermuda, where the master incurred 
heavy expenses for repairs & supplies. The re- 
pairs were executed, & the supplies furnished, 
without any promise of a bottomry bond ; but 
the law of Bermuda giving a right of arrest of the 
ship to the creditors for the repairs & supplies, 
the master, to complete the voyage, having written 
to the agent of the ownei*s of the ship, & of the 
cargo, &; not receiving any answer within the 
time an answer might have been returned, raised 
the funds necessary for the payment of such 
supplies on bottomry of the ship, cargo, & freight. 
The expenses of remaining at the port were very 
heavy, the cargo was falling greatly in value, & 
communication was uncertain. On a suit 
brought by the assignees of the bond, the owners 
of the sMp not opposing, the ct. below pronoimced 
for the validity of the bond, so far as it regarded 
the sMp, cargo, & freight, & the ship was there- 
upon sold, but produced a sum far less than 
sufficient to cover the sum due on the bond. The 
consignees of the cargo, who were also entitled 
to the freight, claimed to retain in their hands 
the amount of freight, with interest & insurance, 
advanced by them in part payment before the 

PART VII. SECT. 6, SUB-SECT. 5.— 

B. (a). 

S332 i. W?uit constUules necessity — 

Ttepairs to ship .] — The master of a ship, 
in hypothecating the cargo as well as 
the ship lor repairs executed at a 
foreign port to enable the vessel to 
prosecute the voyage, acts within the 
scope of his authority, thereby render- 
ing the shipowners liable to indemnify 
the owners of the cargo in the event 
of the same being attached or sold by 
the holders of the respondentia bond, & 
that, irrespective of the validity ol the 
bond as in a question between the 


commencement of the voyage, & paid the freight, 
short of that amount, into ct. The ct. below 
disallowed this abatement, & ordered the whole 
freight to be paid into ct. On appeal ; — Held : 

(3) in the circumstances, the master was war- 
ranted in resorting to a bottomry bond, & the 
necessity of the case warranted the hypothecation 
of the cargo as well as the ship & freight, but 

(4) , as the latter was, by the agreement between 
the charterer & the master, in part paid in advance, 
the retention of the amount of such prepayment 
by the consignees of the cargo,* upheld, as the 
master, by hypothecating the chartered freight, 
could give no right to more freight than the owner 
had a right to demand from the charterer. 

(5) In respect of communication with the owner 
either of ship or cargo, the possibility of so doing 
must be construed by estimating the cost & risk 
incidental to the delay from the attempt to make 
such communication, & the probability of failure 
after every execution should have been made 
(Sir William Eulr). — Droege v. Suart, The 
Karnak (1869), L. R. 2 P. C. 605 ; 6 Moo. P. C. C. 
N. S. 136; 38 L. .1. Adm. 67 ; 21 L. T. 159 ; 17 
W. R. 1028 ; 3 Mar. L. C. 276 ; 16 E. R. 677, 
P. C. 

Annotations: — As to (3) Consd. The Ida (1872), L. 11. 3 

A. & E. 542 ; ^Miedbrodt v. Fitzsiraon. The Energle (1875), 

32 L. T. 579. Refd. The St. George, [1926] P. 217. As to 

(5) Consd. The Staffordshire (1871), 25 L. T. 137.^ Gene- 
rally, Refd. Currier. Bombay Native Tnsce. (1869), L. R. 3 

P. 0. 72 ; The Empire of Peace (1869), 39 L. .1. Adm. 12 ; 

The Dora Forster, [1900] P. 241. 

3330. .] — To constitute a valid 

bottomry bond the money must be required for 
the necessities of the ship, & the authority of the 
master to borrow money on bottomry is based 
on such necessity. Reasonable inquiries by a 
lender may be evidence of his hona fides, but will 
not make a bond valid in respect of the several 
items for which it is given to the full extent of 
such items unless they arc actually & entirely 
necessary. 

By the law of England the master in a foreign 
port has no authority to bind the sliipowner or 
cargo owner, except in case of necessity. The 
rule should be even more stringent as regards the 
cargo owner, for the master does not take goods 
on board as his agent, & is not his agent at all, 
unless an overruling necessity arises during the 
voyage (Bretf, M.R.). — The* Pontida (1884), 9 
P. D. 177 ; 53 L. ,1. P. 78 ; 51 L. T. 849 ; 33 
W. R. 38 ; 5 Asp. M. L. C. 330, C. A. 

3331. What constitutes necessity — ^Meaning of 
term.] — Droege v. Suart, The Karnak, No. 
3329, ante. 

3332. Repairs to ship.] — The Virr 

Gebroeders (1786), cited in 3 Ch. Rob. at p. 270 ; 
165 E. R. 460. 

Annotation: — Apld. The Qratitudino (1801), 3 Ch. Roh. 

240. 

3333 . ,•] — ( 1 ) A. master may hypothe- 

cate his cargo on freight for repairs in a foreign 
port, such repairs being necessary for the prosecu- 
tion of Ms voyage. 

freight. The captain had no moans of 
his own except a sum of £80. He 
granted a bond of bottomry over ship, 
freight, & cargo for £500. The owners 
of the cargo who wore resident in New- 
castle, got notice of the captain’s 
intention to hypothecate the cargo , 
but refused to consent. The ship was 
sold for £155. Thte cargo was also 
sold : — Held : except to the extent 
of the freight, the bondholder had no 
right to the price of the cargo, as the 
master, in the ciroumstanoo, had no 
right to hypothecate it. — D ymond v. 
Scott (1877), 5 R. (Ct. of Soss.) 196,— 
SCOT. 


holders thereof & the shipowners. — 
Anderstox Foundry Co. v. Law 
SCOT^' 7 Maeph. (Ct. of Soss.) 836.— 

8332 ii. . 1— A ship on a voy- 

age from Newcastle to Liban came into 
collision with another vessel & put into 
Leith for repairs. The captain, who, 
along with the mate was owner of the 
ship, incurred a debt of £580 to a ship- 
broker, which included damages pay- 
able to the other vessel the cost of 
repairs, & other charges. Only a 
small part of this fund was charge- 
able against cargo, the bulk of it 
being chargeable only against ship & 
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(2) Nothing can be better settled than that 
the master has a right to exercise this power 
[jettisoning cargo], in case of imminent danger. 
He may select what articles he pleases ; he may 
determine what quantity ; no proportion is 
limited ; a fourth, a moiety, three-fourths, nay, 
in cases of extreme necessity, when the lives of 
the crew cannot otherwise be saved, it never can 
be maintained that he might not throw the whole 
cargo overboard. The only obligation will be 
that the ship should contribute its average pro- 
portion (Sm WiLTJAM Scott). 

(3) Suppose the case of a ship driven into port 
with a perishable cargo, where the master could 
hold no correspondence with the proprietor ; 
suppose the vessel unable to proceed, or to stand 
in need of repairs to enable her to proceed in 
time. In such emergencies, the authority of 
agent is necessarily devolved upon him. . . . 
What must be done ? Ho must in such case 
exercise his judgment, whether it would be better 
to tranship the cargo, if he has the means, or to 
sell it. . . . He is not absolutely bound to tran- 
ship. ... If he had not the means of transhipping 
he is under an obligation to sell (Sir William 
Scott). — The Gratitudine (1801), 3 Ch. Rob. 
240; 165E. R. 460. 

Annotations : — As to (1) Consd. HiiRsey v. Christie (1807), 13 
Vcfi. 504 ; MoiTiH v. Robinson (1824), 0 Dow. & Ry. K. R. 
34; Tho Lord Cochrane (1844), 2 Wm. Rob. 320 ; La 
Coiifitancla (1846), 2 Wm. Rob. 487 ; Denson v. Duncan 
(18 411), 3 Exch. 614 ; The Jonatlian Ooodhue (1858), Sw. 
355 : The Kamak (1868), L. R. 2 A. & E. 280. As ip 
(3) Consd. Freeman r. East India Co. (1822), 5 D. Sc Aid. 
617 ; Wilkinson v. Wilson, Th<‘ Donaparte (1853), 8 Moo. 
V. C. C. 459 ; Duranty v. Hart (1863), 2 Moo. P. C. C. N. S. 
289 ; The James Seddon (1866), L, R. 1 A. & E. 62; 
The Lizzie (1868), L. R. 2 A. & E. 254 ; Notara v. Hen- 
derson (1870), L. R. 5 Q. D. 346 ; Gunn v. Roberts (1874), 
43 L. J. C. 1\ 233. Reid. Vlierboom v. Chapman (1844), 
13 M. & W. 230 ; Williamson v. Wilson (1851), 18 L. T. 
O. S. 161; The Olivier (1862), Lush. 484 ; Tho Patria 
(1871), L. R. 3 A. & E. 436 ; Metcalfe v. Brlttania Iron- 
works Co. (1876), 1 Q. B. D. 613 ; The Gaetano & Maria 
(1882), 7 1*. D. 137. Oetierally, Refd. Idle v. Royal 
Exchange Asscc. (1819), 3 Moort^, C. P. 115; Cannan v. 
Meabum (1823), 1 Bing. 243 ; Roluirtson v. Clarke (1824), 
1 Bing. 445 ; The Cognac (1832), 2 Hag. Adrn. 377 ; Bayne 
V. Benedict (1841), 5 Jur. 1176 ; l^a Oonstancia (1845), 2 
Win. Rob. 404; Tho Osmanli (1849), 3 Wm. Rob. 198; 
Hallett V. Wlgram (1850), 9 C. B. 580 ; Gibbs v. Grey, 
Grey v. Gibbs (1857), 2 11. & N. 20 ; The Priscilla (1859), 
Jjush. 1 ; Cammcll v. Sewell (1860), 5 H. & N. 728 ; The 
Sohlomsten (1866), L. R. 1 A. E. 293; Tho Onward 
(1873), L. K. 4 A. & E. 38 ; The Pontida (1884), 9 1*. D. 
102 ; The St. George, [1926] P. 217. 

3334. .] — Duncan Benson, No. 

3327, ante, 

3335 . Value of cargo faUlng—Expenses of 

remaining at port heavy.] — D roeue v. Suart, 
The Karnak, No. 3329, ante, 

3336. Continuation of voyage impossible— 

Without payment for repairs or supplies.] — Dhoege 
V, Suart, The Karnak, No. 3329, ante, 

3337 . Heavy expenses of remaining in 

port.] — D roege V, Suart, The Karnak, No. 3329, 
ante. 


3338. Necessity for prospect of benefit to cargo 
owner.] — The Gratitudine, No. 3333, ante, 

3339. .]— The Lord Cochrane (1844), 

2 Wm. Rob. 320 ; 3 Notes of Cases, 172 ; 3 L. T. 
O. S. 487 ; 8 Jur. 714 ; 166 E. R. 776. 

Annotations : — Consd. Tho Onward (1873), L. R. 4 A. & E. 

88. Refd. Tho Don Francisco (1861), Lush. 468 ; The 
Pontida (1884), 9 P. D. 102. Mentd. The Ollivier (1802), 
6 L. T. 269. 


3340. .] — Duranty v. Hart, The Hamburg 

(Cargo Ex), No. 3142, ante. 

3341. .] — (1) An American vessel laden 

with a cargo of timber, in the prosecution of a 
voyage, sustained damage, & w^ compelled to 
put into the Mauritius to repair & refit. She 
arrived there on June 11, 1870, & her mastOT, 
being without funds, placed the ship in the hands 


of H. & CO., a firm at the Mauritius, & they, before 
any attempt had been made to obtain money on 
the personal credit of the owners of the ship, who 
were affluent merchants in New York, proposed 
to advance money for the repairs on the ma^r s 
draft on London, on his giving a bottomry bond 
on the ship, freight, & cargo, as collateral securi^. 
The master & H. & co., on July 29, wrote to the 
owners of the ship, informing them of ^ pro- 
posal, & on the same day the master & H. & ^o. 
wrote to the owners of the cargo, informmg them 
that the vessel had sustained damage, & 
have to undergo repair ; but the letters to the 
owners of the cargo omitted all reference to the 
proposed loan on bottomry, & informed the 
owners of the cargo that they should h^r further 
particulars by the next oppoi*tunity. The letters 
written by the master & H. & co. to the own^ra 
of the sliip were forwarded by the owners of the 
ship to the owners of the cargo ; but the owners 
of the cargo did not receive these letters till Sept. 8, 
when it was too late for them to communicate 
with the master by post. On Oct. 16, after the 
repairs had been completed, the master gave buls 
& executed a bottomry bond on the ship, freight, 
& cargo, according to the terms of the pro]^sal 
made by H. & co., which had long before been 
assented to by him. The bills were made payable 
to H. & CO., & were drawn on B. & co., their agents 
in London, at ninety days’ sight. H. & co. 
gave the master a memorandum, stating that the 
bills were taken as collateral security, tsc that the 
bond should be cancelled on the prompt payment 
by the owners of the vessel to B. & co., of the 
amount of the bUls. On Oct. 15 the ship sailed 
from the Mauritius, safely arrived at Liverpool, 
her port of discharge, on Feb. 7, 1871. After the 
ship had sailed, the owners of the cargo were for 
the first time informed by letter from H. dcco. 
that the bottomry bond had been* given, ihe 
bond was transferred, & the bills of exchange 
were indorsed to B. & co. Neither the master 
nor the owners of the vessel had any fiinas in the 
hands of B. & co., & they neglected to provide 
funds to take up the bills, & informed B. & co. 
that they had determined not to take up the bona. 
In a suit to enforce tho bond against the smp, 
freight, & cargo ; — Held : the bond was invalid 
as to the cargo, on the ground that tliere was not, 
under the circumstances of the case, such a com- 
munication witli tlie owners of tlie cargo as to 

satisfy the law. . ^ 

A mere statement of injuries done to the ^P» 
& of the consequent necessity of repairs, which 
would entail considerable expense, unaccom- 
panied by a statement that a bottomry bond 
must be had recourse to, was nc^ a sulucient 
communication to the owners. The la-y • • • 
may not require that the words bottoniry of cargo 
Sd be used, but it requires that the fact itseK 

should be stated, or, at least, that it should be an 
obvious & irresistable inference from circumstances 
stated (Sir Robert Phillimore). 

Senible, ihe bond was also invalid as to the cargo, 
upon the gi‘ound that tho prospect of benefit 
to the cargo was not such as to 3 ustify the master 
in granting a bottomry bond upon the cargo. 

master is to remember the foundation 
of liis authority to give a bottemry bond on 
cargo is the prospect of benefit, direct or in- 
to4t, to the proprieter of it . . • He 
a part of tlie cargo, but not the whole. Why J 
Because the former act may be, the latter can^t 
be, for the benefit of the proprietor. . . . He 
must endeavour to accomplish the contract 
between two parties whom, for the occasion, nc 
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represents for the common benefit of ship & cargo 

6 therefore, as in the case of the sale he may not 
sell the whole cargo, so neither may he do what is 
in effect the same — repair the ship at the sole 
expense of, & without reasonable probability of 
benefit to, the cargo. . . . The prospect of benefit 
must be such as a man of ordinaiy prudence & 
knowledge of the subject would in the circum- 
stances entertain. The master must endeavour 
to hold the balance evenly between his two prin- 
cipals ; he must not sacrifice the ship to the 
ca^o or the cargo to the ship. ... 1 do not 
thi& upon the evidence before me that a reason- 
able prudent owner, if present, would have 
allowed his cargo to be bottomried for such very 
extensive repairs. He would rather have paid 
the freight & reshipped the goods (Sir Robert 
Phiujmore). — The Onward (1873), L. R. 4 
A. & E. 38 ; 42 L. J. Adm. 61 ; 28 L. T. 204 ; 
21 W. R. 601 ; 1 Asp. M. L. C. 640. 

Annotation: — As to (1) Apld. Kleinwort, Cohen v. Cassa 

MaritUma of Genoa (1877), 2 App. Cas. 156. 

3342. Cargo not yet loaded.] — The Trial, No. 
3383, •post, 

3343. The master has no authority 

over the cargo till it is put on board. — T he Jona- 
than Goqdhue (1868), Sw. 355 ; 3 L. T. 569 ; 
166 E. R. 1165. 

3344. Where ship & freight subject to bottomry.] 

— The Osmanli, No. 3386, posL 

3346. By what law governed — Law maritime.] — 

Duranty V. Hart, The Hamburg (Cargo Ex), 
No. 3142, ante. 

3346 . Law of the flag.] — Where a contract 

of affreightment does not provide otherwise, there, 
as between the parties to such contract in respect 
of sea damage & its incidents, the law of the ship 
should govern. 

Pltf., a British subject at Danish W^est India 
Island, chartered a ship belonging to defts., who 
were lYench, for a voyage from St. Marc, in Haiti, 
to Havre, Ijondon or Liverpool, at the charterer’s 
option, he knowing that the ship was French. 
The charterparty was entered into by the master 
in pursuance of his general authority as such, & 
not by any special authority from the owners. 
Pltf. shipped a cargo at St. Marc for Liverpool. 
On her voyage the ship sustained damage from a 
storm, which compelled her to put into a Portu- 
guese port. There the master properly borrowed 
money upon bottomry of the ship, freight, & cargo, 
& repair^ her, & she proceeded with the cargo & 
arrived safe at Liverpool. The bondholder pro- 
ceeded in the Ct. of Admlty. against the ship, 
freight, & cargo, which being insufficient to satisfy 
the bond, he sued defts. as shipowners to indemnify 
him for the deficiency. Defts. abandoned the 
ship &> freight in such a manner as by the French 
law absolved them from liability : — Held : nltf. 
was not entitled to recover, because the French law, 
as being that of the ship, governed the case. — 
Lloyd v. Guibbrt (1865), L. R. 1 Q. B. 116 ; 6 
B. & S. 100 ; 36 L. J. Q. B. 74 ; 13 L. T. 602 ; 2 
Mar. L. C. 283 ; 122 E. R. 1134, Ex. Ch. 

Annotations: — Apld. The Bahia (1864), Brown & Lush. 
292. Conid. Droego v, Suart, The Kamak (1869), L. U. 2 

P. C. 505 ; The Empire of Peace (1869), 39 L. J. Adm. 
12 ; The Patrfa (1871), L. R. 3 A. & E. 436 ; Nugent v. 
ftmith (1875), 1 C. P. D. 19 ; The Gaetano & Maria (1882), 

7 P. D. 137 ; Chartered Mercantile Bank of India v, 
Netherlands India Steam Navigation Oo. (1883), 10 

Q. B. D. 621 ; Jacobs v. Credit Lyonnais (1884), 12 
Q. B. D. 589 ; Re Missouri 8.8. ' 

223 

iY L. t. 391 TMisvT McHenry 1 
The San Roman (1872), L. R. 3 
Harris (1876), 1 App. Cas. 318 ; 

46 L. J. P. 17 ; The Industrie, [1 


Co. (1889). 42 Ch. D. 321. 
. Reid. The Nina (1867), 
(1871), L. R. 6C. P. 228 ; 
( A. E. 683 ; Moore v. 
The Moxham M. (1876), 
894) P. 58 ; British South 


Africa Oo. v. De Boors Consolidated Mines, [1910] 2 (^. 
602; N. V. Kwlk Hoo Toi^ Handel Maataohappll v. 
Finlay, [19271 A. C. 604. Mentd. James «. S. w. Rv. 
(1872). L. R. 7 Exoh. 287 ; Cohen v, 8. E. Ry. (1877), 25 
\V. R. 476 ; Chamberlain v, Napier (1880), 15 Ch. D. 614 ; 
De Cleremont v. Brasch (1886), 1 T. L. R. 370 ; Nouvello 
Banquo de L’UiUon v. Ayt-on (1891), 7 T. L. R. 377 ; 
Abdul Alls Khan Sahib v, Commeroial Bank of India 
(1903), 20 T. L. R. 46 ; Krell v. Henry, [1903] 2 K. B. 
740 ; Shrlohand v. Lacon (1906), 22 T. L. R. 246 ; R. v, 
Naguib, [1917] 1 K. B. 359 ; Blackburn Bobbin Co. v. 
Allen (1918), 87 L. J. K. B. 1085 ; Matthey t?. Curling, 
[1922] 2 A. O. 180. 

3347. .]— -Droege V. SuART, The 

Karnak, No. 3329, ante, 

3348. .]— The Gaetano & Maria, 

No. 3358, post, 

(b) Necessity for Communication with Owner, 

3349. Duty to communicate.] — (1) Bottomry 
bond upon the ship, freight, & cargo, taken up by 
the master of a small Swedish vessel at a port in 
Sweden. Part of the cargo was consigned to 
England : — Held : considering the distance be- 
tween Sweden &> England, ^ the means of com- 
munication, it was essential to the validity of the 
bond, so far as the cargo was concerned, that the 
master should communicate with the owners of 
the cargo before resorting to hypothecation of the 
cai*go, as he could liave obtained an answer within 
a period not inconvenient with the exigency of the 
circumstances of the case. 

(2) A Swedish vessel bound from a port in 
Sweden to Hull, was driven, by stress of weather, 
to put back into another port in Sweden. This 
took place on Nov. 21, 1848. * Ten days after- 
wards the cargo was unladen, & the ship found to 
be greatly damaged. The repairs were com- 
pleted, & the cargo re-loaded. The master at 
once communicated with the owners of the ship, 
resident in Sweden, who, being without funds, 
consented to the master taking up a bottomry 
bond for payment of the necessary repairs, & the 
British Consul at the port where the vessel lay, 
wrote on behalf of the master, & as his agent, to 
the consignees at Hull, informing them of the 
damage sustained by the vessel, but made no 
application for money, & referred to the necessity 
of repairs. No answer was made to this letter, & 
the master, in Mar. 1849, hypothecated the ship, 
freight, & cargo for the money borrowed for the 
repairs : — Held : such letter to the consignees was a 
sufficient notice to authorise the master raising 
money by bottomry on the cargo. — ^Wilkinson 
V, Wilson, The Bonaparte (1863), 8 Moo. P. C. C. 
469 ; 14 E. R. 176, P. C. 

Annotations : — As to (1) Consd. The Sultan (1859), Sw. 504 ; 
The Olivier (1862), Lush. 484. Apld. The Hamburg 
(1804), Brown. & Lush. 253. Distd. Tho Lizzie (1868), 
L. R. 2 A. & E. 254. Apld. Australasian Steam Naviga- 
tion Co. V, Morse (1872), 8 Moo. P. C. C. N. S. 482 ; Klein- 
wort, Ckihen v. Cassa Marittlma of Genoa (1877), 2 
«jas. i56 ; Aoai/OB v. imms 3 Ex. u. 282. Awa* 

The Cynthia (1852), 16 Jur. 748 ; Lloyd v. Qulbort (1866), 
L. R. 1 Q. B. 115 ; The St. Georffo, 11926] P. 217. As ia 
(2) Diftd. Sloveking u. Maas (1856), 27 L-.T. O. S. 264. 
consd. The (Blvler (1862), Lush. 484. Refd. Tho Rajah 
of Cochin (1859), Sw. 473 : The Onward (1873). L. II. 4 
A. & E. 38. Generally, Reid. The Segredo (otherwise The 
Eliza Cornish) (1853), 1 Eoo. & Ad. 36 ; Tho Gaotano & 
Maria (1881), 7 P. D. 1. * 

385 Q. ,] — The Elise (1808), cited in 37 

L. J. Adm. at p. 46. 

Annotation : — Refd. Tho Karnak (1868), 37 L. J. Adm. 41. 

3361. Where practicable.] — The Cynthia 

,1862), 16 Jur. 748. 

Annot^ion : — Refd. Mackenzie v. Poolley (1850), 25 L. J. Ex. 
124. 

8352 . .1 — The master of a ship, before 

giving a bottomry bond on ship, freight, & cargo, 
is bound as against owners of cargo, to com- 
municate both with the owners of ship & the 
ihippers or consignees of cargo, where such com- 
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munication is under all the circumstances reason- 
ably practicable ; but not otherwise. — ^T he 
Olivier (1802), Lush. 484 ; 31 L. J. P. M. & A. 
137 ; 107 E. K. 219 ; svh nom. The Ollivibr, 0 
L. T. 269 ; 1 Mar. L. C. 214. 

Annotation: — Consd. Tho Staffordshire (1871), 25 L. T. 137. 

3353. .] — Duranty v. IIart, The 

Hamburg (Cargo Ex), No. 3142, ante. 

3354. .] — master cannot bottomry a 

ship without communication with his owner if 
communication be practicable, & d fortiori cannot 
hypotliecate the cargo without communicating 
with the owner of it, if communication with such 
owner be practicable. Such communication must 
state not merely the necessity for expenditure, but 
also the necessity for hypothecation. — Kleinwort, 
Cohen & Co. v. CJassa MARirriMA op Genoa 
(1877), 2 App. Cas. 160 ; 30 L. T. 118 ; 25 W. H. 
008 ; 3 Asp. M. L. C. 358, P. C. 

Annotation : — Apld. Tho Gaetano & Marla (1881), 7 P. D. 1. 

3366. Likelihood of difficulty or delay.] — 

The Sultan (Cargo Ex), No. 3370, post. 

3356. .] — The Lizzie sailed from 

Minatitlan in Jan. 1866, with a cargo for the 
United Kingdom. Having suffered sea damage, 
she put into Key West, Feb. 27, & there properly 
underwent some necessary repairs, which detained 
her until May 21. The master, not being able to 
raise money on personal security to defray the 
expenses of the repairs, gave a bottomry bond, 
dated May 19, on the ship, freight, & cargo. The 
master, before hypothecating, did not communicate 
with the owner or consignees of the cargo by reason 
of the great delay & imcertainty in the trans- 
mission of letters from Key West at that time. 
The vessel sailed on May 21, & anived at her port 
of destination on July 2. A suit having been 
instituted against the vessel, her freight, & cargo, 
by the holders of the bottomry bond, the validity 
of which was contested by the consignees of the 
cargo: — Held: under the circumstances, the 
master was not bound to communicate with the 
consignees before hypothecating, & tho bond was 
therefore binding upon the cargo. — The Lizzie 
(1808), I.. R. 2 A, & E. 254 ; 19 lu T. 71 ; 3 Mar. 
L. C. 150. 

Annotation Refd. Tlio Karnak (1868), L. R. 2 A. & E. 

289. 

8357. No reply received to previous com- 

munication.] — Droege V. SuART, The Karnak, 
No. 3329, ante. 

3358. Communication unnecessary by law 

of ship’s flag.] — The master of a foreign ship has 
power to bind the owner of cargo put on board his 
ship, by his bottomry bond, provided that it has 
been duly executed according to tho law of the 
ship’s flag. The rule of law, that the cargo is not 
bound by a bottomry bond executed by the master 
without previous communication with the cargo- 
owners, will not bo enforced where it is shown that, 
by the law of the ship’s flag, non-communication 
does not invalidate the bond.— The Gaetano & 
Maria (1882), 7 P. D. 137 ; 51 L. J. P. 67 ; 46 
L. T. 835 ; 30 W. R. 766 ; 4 Asp. M. L. C. 636, 
C. A. 

Annotations: — Conid. Tho Ati^st, 11891] P. 828 ; The 

Industrie. [1894] P. 58. RcM. Tlio Gas Float Whitton 

No. 2, [1896] P. 42. 

3369. Sufficiency of communication — Advertise- 
ment.] — The Nuova IjOanese (1862), 17 Jur. 
263. 

3360. Information to consignees of damage 

to vessel.] — Wilkinson r. Wilson, The Bona- 
parte, No. 3340, ante. 

3361. Must state necessity for hypotheca- 

tion.] — Kleinwort, Cohen & Co. v. Cassa 
Mabittima op Genoa, No. 3364, awfe. 


3362. When communication practicable — Ques- 
tion of fact for Jury.] — ^Acatos v. Burns, No. 2841, 
ante. 

3863. What may be taken Into consideration 

— Cost & risk of attempt.] — Droege v. Suart, 
The Karnak, No. 3329, ante. 

3364. Effect of failure to communicate — Where 
no means of communicating.] — The master has a 
right to hypothecate the ship & cargo though 
lying in a port of the same country in which the 
owners reside, provided he has no means of com- 
municating witn the owners. — La Ysabel (1812), 
1 Dods. 273 ; 166 E. R. 1308. 

Annotations: — Consd. Wallace v. Fieldcn, Tho Oriental 
(1851), 7 Moo. P. C. C. 398. Refd. The Trident (1839), 1 
Wm. Rob. 29 ; The {^taffoidshlro (1871), 25 L. T. 137. 

3365. Effect of Insufficiency of communication.] 

— The Onward, No. 3341, ante. 

Compare Part IV., Sect. 3, sub-sect. 7, F., ante. 


C. Rights of Lender. 

8366. General rule — No right against cargo until 
ship & freight exhausted — Bond on ship & cargo.] — 

The Prince Regent (1822), cited in 2 Wm. Rob. 
at p. 83 ; 160 E. R. 086. 

Annotatiojis : — Consd. Tho Dowthorpe (1843), 2 Wm. Rob. 
73. Expld. The Mar>- Ann (1845), 9 Jur. 94. Consd. The 
Constancla (1846), 4 Notes of Cases, 512. Apld. The 
Priscilla (1859), Lush. 1. Refd. The Fortitude (1843), 2 
Wm. Rob. 217 ; The Bonaparte (1850), 3 Wm. Rob. 298. 

3367. Bond on cargo alone.] — Wliere 

tliree bonds had been given, one on the ship, 
anotlier on the cargo, & the third on the ship, the 
freight not being expressly hypothecated, the 
wages, pilotage & towage, held to be payable out 
of the proceeds of tlie ship & freight rateably, not- 
withstanding the proceeds of the ship were in- 
sufficient to discharge the bonds. — La Oonstancia 
(3840), 2 Wm. Rob. 460 ; 4 Notes of Cases, 512 ; 
10 Jur. 845 ; 166 E. R. 829 ; siib nom. Anon., 7 
L. T. O. S. 451 ; subsequent proceedings^ 2 Wm. Rob. 
487. 

Annotations: — Refd. The Benai*cs (1850). 14 Jnr. .581 ; 
Tho Arab (1859), 5 Jnr. N. S. 417 ; Westmp r. Great 
Yarmouth SUsam Carryiuflr Co. (1889), 43 Ch. D. 241 ; 
Tho Ambatlelos, Tbf* Ccphalonia, [1923] P. 68. 

3368. Where other bonds on 

ship alone.] — ^A^le^e three bonds had been given, 
the first upon the ship alone, the second upon tlie 
cargo alone, & the third upon the ship alone : — 
Held : tlie last bond was entitled to priority, & 
must be paid out of the proceeds of the ship only ; 
tl»e first bond was payable out of the same pro- 
ceeds, & if they were insufficient, the bondholder 
must go unpaid ; & the cargo could not be applied 
to the discl)arge of tho second bond until the 
proceeds of the ship & the freight were exliausted. 
— La Constancia (1845), 2 Wm. Rob. 401 ; 4 
Notes of Cases, 285 ; 0 L. T. O. H. 193 ; 10 Jur. 
845 ; KiO E. R. 808 ; subsequent proceedings (1846), 


2 Win. Bob. 460. ^ _ 

AnnotaiUms Tho Priscilla (1859), Lush. 1. Rrfd. 

Tho Honares (1850), 14 Jur. 581 ; U estrup i’. Great 

Yarmouth Steam Oarr>'lnpr Co. (1889), 43 Ch. 1). 241. 

3369. — Bond on ship, freight* cargo.]-- 

A vessel being at Constantinople, in want of 
repairs, the master, with the knowledge & appro- 
bation of the owner borrowed money on bottomry. 
The bond was dated Oct. 12, 1858, & was secured 
on tlie ship & freight. A second bond on the ship, 
freight, & cargo, dated Dec. 11, 1858, was granted 
at Odessa ; & a third, also on the ship, freight, 
& cargo, dated Jan. 13,1 859, at Syra. The balance 
of the proceeds, arising from the sale of the ship & 
from the freight, was insufficient to discharge all 
the claims under these several bonds : — Held : in 
order to leave a fund for the payment of tho 
first bond, the ct. could not compel the owners of 
tho cargo to contribute to the liquidation of the 
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two last executed bonds, so long as the' proceeds 
of the ship & freight were not exhausted. — The 
Priscilla (1859), 1 Lush. 1 ; 1 L. T. 272 ; 5 
Jut. N. 8. 1421 ; 167 B. R. 1. 

Annofadans: — Distd. The Union (1860), Lush. 128. Consd. 

Tho Edward Oliver (1867), L. R. 1 A. & E. 379. 

3370. Right to follow substituted goods — Where 
original cargo sold.] — Anon. (1709), 2 Eq. Cas. 
Abr. 479 ; 22 E. R. 407 ; std? nom. Bucknal v. 
Roiston, Prec. Ch. 285, L. C. 

Annotations: — Bold. Ryall v. Rolle (1749), 1 Atk. 165; 

Edwards u. Harben (1788), 2 Term Rep. 587. Mentd. 

West. V, Skip (1749), 1 Vcs. Sen. 239 ; Worsloy v, Domattns 

& Slador (1758), 1 Burr. 467 ; Manton t\ Moore (1796), 7 

Temi Rop. 67. 

3371. Right against cargo subsequently loaded.] 

— The Trial, No. 3383, post 

3372. Where borrower bankrupt — Action for 
account.] — Warner v. Watson (1737), West 
temp. Hard. 46 ; 25 E. R. 812, L. C. 

3373. Where ship abandoned as total loss — Part 
of cargo sold — Part transhipped.] — Bond on ship, 
freight, & cargo, the money to be paid within 
twenty-one days of the ship’s arrival in the port of 
London, & not to be demanded or recovered in 
case the ship & her cargo be lost, miscarry, or be 
cast away on the voyage. The ship never reached 
the port of London, but was abandoned as for a 
total loss at Algoa Bay, where part of the cargo 
was sold, & the proceeds brought to England, & 
part put into another ship, & also brought to 
England. The fact that the ship could not be 
repaired was not proved : — Held : the bond must 
be pronounced for & enforced against the proceeds 
of the cargo, & the cargo transhipped. — The 
Elephanta (1851), 18 L. T. O. S. 248 ; 15 Jur. 
1185. 

Annotations: — Refd. Stephens v. Broomfield, The Great 

Pacific (1869), L. R. 2 P. C. 516 ; The Montrosa, [1917] 

P. 1. 

3374. Right of assignee of bond — Action for 
money had & received.] — General indehUMm 
assumpsit for money had & received will lie for the 
assignee of a respondentia bond, the obligor having 
beforehand engaged by an indorsement to pay the 
same to any assignee. — ^Fenner v, Meares (1779), 
2 Wm. Bl. 1269 ; 96 E. R. 746. 

Annotations: — Refd. Master v. Miller (1791), 4 Term Rep. 

320. Mentd. Israel v. Dougrlas (1789), 1 Hy. Bl. 239 ; 

Johnson r. Colllngs (1800), 1 East, 98 ; Barlow v. Bishop 

(1801), 1 East, 431 ; Wlilte v. Parkin (1810), 12 East, 578 ; 

Ilcnnings v. Rothschild (1827), 4 Bing. 315. 

3375. Amount recoverable — Limited to value of 
cargo.] — A bottomry bondholder entered an action 
against the ship, cargo, & freight. The owners 
of the cargo appeared, & gave bail in the sum of 
£350. The proceedings were in pcenam. The 
bond was pronoimced for, the ship sold, the pro- 
ceeds of sale & the freight were brought into the 
registry. The claims for wages, which proved 
unexpectedly heavy, having been settled, the 
deficiency on the ship’s account for the bond & 
proctor’s costs amounted to £409 9s. 2d. which 
the owners of the cargo were called upon to pajr. 
They tendered £350, the amount of their bail. 
Motion for a monition against the owners of the 
cargo to pay the balance rejected : — Held : though 
the master may become cx necessitate agent of the 
owners of the cargo, he can render them liable only 
to the value of the cargo. — The Nostra Senora 
DEL Carmine (1864), 1 Ecc. & Ad. 303 ; 4 L. T. 
92 ; 18 Jur. 730 ; 164 E. R. 175. 

An^^iion: — Refd. The Temlscouata (1855), 2 Ecc. & Ad. 

3376. Commissions.] — A commission on 

unlivery & reloading of the cargo, being an item 
in the account for the amount of which a bond 
had been given, objected to, & the balance ten- 


dered. Tender pronounced against with costs ; 
& the registrar & merchants being directed to 
report on the above commission, it was subse- 
quently disallowed. — The Calypso (1834), 3 Hag. 
Adm. 162 ; 166 E. R. 366. 

3377, ,] — mtgee. of ships who had 

also a lien on the cargoes, sold the ships & cargoes 
under an order of tho ct., with the concurrence of 
the receiver, appointed in another suit for tho 
administration of debtor’s estate, & the master 
had allowed him 4 per cent, upon the proceeds 
arising from the sales by way of commission, which 
rate of commission he had been in the habit of 
receiving from tho shipowner, who was then dead : 
— Held : (1) the mtgee. was not entitled to so 
large a brokerage ; but he was entitled to a 
reasonable allowance, to be ascertained by the 
master, if the parties could not agree ; (2) he was 
not entitled to any brokerage on tho sale of 
another cargo, which he had sold as mtgee. 
without any order of the ct. — ^Arnold v. Garner 
(1847), 2 Ph. 231 ; 16 L. J. Ch. 329 ; 9 L. T. O. S. 
289 ; 11 Jur. 339 ; 41 E. R. 931, L. C. 

Annotation :— As to (2) Refd. The Bciiwell Tower (1895), 72 

L. T. 664. 

3373. .] — Where cargo is unshipped, 

stored, & transhipped at a foreign port, & a 
respondentia bond is given to defray the charges, 
the ct., tliough considering the custom of the port, 
will not allow as items in the bond any com- 
missions beyond a reasonable amount, calculated 
upon a principle of quantum meruU. 

Commissions charged at St. Thomas’s of 2 per 
cent, on the value of cargo for storage, & of 2 J per 
cent, for landing & reshipping, disallowed, & in 
lieu thereof reasonable sums allowed. 

Commission of 5 per cent, on cash advances 
reduced to 2i per cent., according to the practice 
observed in the registry. 

Commissions on freight in respect of the vessels 
chartered to tranship, disallowed. — T he Glen- 
jkiANNA (1860), Lush. 115 ; 3 L. T. 182 ; 167 E. R. 
53. 

Annotations: — Refd. Anderson v, Hoon, Tho Flying Fish 

(1805), 3 Moo. P. C. C. N. S. 77 ; Tho Generous (1868), 

L. R. 2 A. & E. 57. 

3379. Several owners — Recovery from each 


pro rata.] — (1) Where a vessel carrying cargo is 
stranded on a foreign coast & unable to proceed, 
& communication with the owners of the cargo 


would be attended with great delay & difficulty, 
the master of the ship, in order to tranship & send 
on, may, on his own authority, give a respondentia 
bond to release the cargo lying under arrest for 


salvage. 

(2) A bond, covering in part property not 
exposed to maritime risk, is bad as to that part, 
but may be valid as to the residue. 

(3) Wiere a part only of goods hypothecated 
by a respondentia bond reaches its destination, 
such part is only liable to pay a proportional part 
of the money secured by the bond, namely, accord- 
ing to the proportion that the value of the goods 
brought to their destination bears to the total 
value of the property on which the bond ;was 


given. 

(4) The whole difference then in fact between 
respondentia & bottomry is this : That in bottomry 
ship & freight are hypothecated as well as tho 
cargo ; in respondentia the cargo alone is hypothe- 
cated (Dr. Lushington). — The Sultan (Cargo 
Ex) (1859), Sw. 504 ; 5 Jur. N* S. 1060 ; 166 E. B* 
1235, 

3330, Premium payable In default of pay- 

ment.] — A bottomry bond on ship, freight, & 
cargo provided for payment of a bottomry loan, 
together with interest at 8 per cent., at or before 
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the expiration of five days after the arrival of the 
ship at her port of discharge. The bond further 
provided that an additional premium of 10 per 
cent, on the loan should become payable if default 
was made in payment. The ship having arrived 
at her port of discharge, default was made in pay- 
ment of the bond, & a suit was instituted by the 
bondholder against ship, freight, & cargo, to 
recover the amount of the loan & interest, & the 
additional premium of 10 per cent. : — Held : the 
additional premium of 10 i^er cent, could not be 
enforced against the cargo, but the bondholder 
was entitled to interest at 4 per cent, from the date 
when the bond became payable until payment. — 
The Sophia Cook (1878), 4 P. D. 30 ; 49 L. J. P. 16. 

3381. Foreign ship — Conclusiveness of foreign 
Judgment.] — foreign judgment of a c()mx)etcnt 
ct. is conclusive, & not open to examination by 
another ct. unless the judgment impeached carries 
on tlie face of it manifest error ; as if it is shown 
to have been obtained by fraud, or wanting in the 
condition of natural justice. Such judgment 
cannot be applied to persons other than those who 
were parties to the litigation decided by it, excei>t 
in cases where the judgment is in rem, 

A Greek ship having on board a cargo consigned 
to Malta, the port of destination, having en- 
countered severe weather in her passage down the 
Black Sea, was obliged, for the preservation of her 
cargo, to jettison her boats, sjjars & cables, & being 
disabled, put into Constantinople, where the 
captain applied to the Greek Consular Ct., & 
obtained an order for a survey of the ship & cargo, 
& a sentence of average settlement, with the 
appointment of a curator, who by virtue of the 
authority conferred on him, hypothecated the 
cargo, & caused a bottomry bond to be executed 
thereon for freight & the necessary expenses of 
transhipping & forwarding the cargo. The cargo 
having been transhipped, arrived at Malta, where 
proceedings were taken in the Ct. of Commerce 
by the consignee to set aside the sentence of 
average settlement & to annul the bottomry 
bond. The Ct. of Commerce declared its incom- 
petency to decide regarding the average settle- 
ment, but pronounced the bottomry bond null & 
void. On appeal to the Ct. of Appeal at Malta, 
that ct. reversed the decree of the Ct. of Commerce 
so far as regards its competency to decide the 
average act & settlement, & ordered, as regarded 
the decision of the nullity of the bottomry bond, 
that such decision should bo set aside until a 
definite sentence on the average act & settlement 
should have been come to by the Ct. of Commerce. 
The Ct. of Commerce gave a decision on the case 
thus remitted against the consignee, which was 
equivalent to a nonsuit. On apjjeal from this 
decision, the Appellate Ct. of Malta were of 
opinion that the captain having taken the legal 
course before the Consular Tribunal at Con- 
stantinople, & that ct. having, on the report of 
experts, appointed a curator of the cargo, & 
declared the voyage ended at Constantinojile, such 
curator was the attorney for the owners of tlie 
cargo, & had authority to hypothecate sanae ; 
that where the formalities of a consular authority 
verbal process justifying the expenses necessi- 
tating the loan are observed, the lender on the 
bottomry bond is exonerated from justifying the 
necessity for the loan or making inquiry as to 
the facts causing such necessity, & decided for the 
validity of the bond : — Held : the Greek Consular 
Ct. at Constantinople being a competent ct., 
having jurisdiction over a Greek ship & a cargo 
owned by Greek subjects, the sentence of that ct. 
was not open to examination by the Ct. of Com- 


merce at Malta, & it must be presumed, in the 
absence of manifest error or fraud, that the Greek 
Consular Ct. rightly interpreted &; applied the 
Greek law, by which they had the power they 
exercised of deciding that, in the circumstances, 
Constantinople should be considered the place of 
the ship’s destination, & the average adjusted 
according to the law in force at that place ; & the 
bottomry bond was, in the circumstances, neces- 
sary & valid. — ^Messina v. Petrococchino (1872), 
L. R. 4 P. C. 144 ; 8 Moo. P. C. C. N. S. 375 ; 41 

L. J. P. C. 27 ; 26 L. T. 561 ; 20 W. R. 451 ; 1 
Asp. M. L. C. 298 ; 17 E. R. 352, P. C. 

Annotations: — Refd. Tho M. Moxbam (1875), 1 P. D. 43; 

Pomborton v. Hughefl, [189U] 1 Ch. 781 ; R. v. L. G. Board, 

Exp. Arlidge, (19141 1 K. B. 160. 

.] — See Admiralty, V^ol. I., pp. 125, 126, 

Nos. 31.5-317. 

3382. Priority of bondholder — As against claim 
for necessaries — Right to have assets marshalled.] — 

Although tho proceeds of ship &; freight would be 
exhausted by the holders of a bottomry bond on 
ship, freight, & cargo, the ct. refused to marshal 
the assets in favour of a claim for necessaries 
against ship & freight, on the ground that, the 
owners of ship & freight being different persons 
from the owners of cargo, third parties, namely, 
the cargo owners, would be prejudiced by being, 
in effect, made to pay tho claim of the necessaries 
men with which they had no concern. — The 
CiiiOGGiA, [1898] P. 1 ; 66 L. J. P. 171 ; 77 L. T. 
472 ; 46 W. R. 253 ; 14 T. L. R. 27 ; 8 Asp. 

M. L. C. 352. 

As against holder of bond on ship & 

freight.] — Sec Part IV., Sect. 3, sub-sect. 10, C., ante, 

As against mortgagee of ship.] — See 

Part 11., Sect. 3, sub-sect. 3, K. (6) iii., ante, 

As against master’s claim for wages.] — 

See Part XIX., Sect. 4, sub-sect. 4, 'post. 

Right to sue in Admiralty Court.] — See, gene- 
rally, Admiralty, Vol.I., pp. 121-126, Nos. 267-317. 

Right to lien.] — See Part XIX., Sect. 1, sub- 
sect. 0, post, 

I), Rights of Cargo Owner, 

3383. Right against master — Failure of master 
to give notice of bond.] — I shall order the freight 
to be brought in. With respect to the shippers 
abroad, the law is clear, that where the master has 
deserted his duty, & given no notice of a bond, he 
is to be answerable ; the owners of the goods must 
have recourse to liim ; lie has neglected this duty. 
But those who knew of the existence of the bond 
should have taken care to whom they paid the 
freight ; the laches is theirs. 1 never saw a more 
prox)er bond, or a lower rate of interest in such a 
case (Lord 8TOWELL). — The Trial (1826), 7 
Notes of Oases, 68 ; Biurell, 338 ; 167 E. R. 599. 

3334 . Injunction to restrain hypothecation 

— Necessity for proof of ownership — Where bills of 
lading transmitted to consignee.] — Rayne v, 
Benedict, No. 3431, jjost, 

3385. Right against shipowner — Implied promise 
to indemnify.] — Duncan v, Benson, No. 3327, ante, 

3380 , — 1— Where shipowner insolvent.] — Where 
the ship & freight may be the subject of bottomry, 
the cargo may be hypothecated ; & the case of 
tho arrest of a ship on accoimt of a debt of the 
owner can form no exception, for where the ship 
is detained, the cargo is equally detained, what- 
ever be the cause of detention. A cargo of a 
British merchant, however valuable, may be 
made the subject of bottomry for any debts due 
by the owner of the vessel, where, by law, the 
power of arresting the ship exists. If a bond be 
valid, the owner of the cargo must pay, not 
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A, (a) dt (b) i, <St ii>] 

merely the cost of provisions &; necessaries & re- 
pairs of that voyage, but any sum on account of 
which the ship may be detuned, whatever the 
amount of the debt may be, & at whatever time 
the debt may have been incurred. ... If the 
owner of the ship is insolvent the owner of the 
cargo has no remedy whatever, except against 
this insolvent owner of the ship (Dr. Lushington). 
— ^The Osmanu (1850), 3 Wm. Rob. 198 ; 7 Notes 
of Cases, 322 ; 3 L. T. 550 ; 14 Jur. 03 ; 166 
E. R. 937. 

AnTwtatians The North Star (1860), 20 L. J. P. M. 

& A. 73 ; The Edmond (1861), Lush. 211 ; The Kamak 
(1868), L. R. 2 A. & E. 289. 


Sub-sect. 6. — Sale of Cargo. 

A. Authoriiy of Master to Sell, 

(a) In General. 

3387. General rule — ^Master not authorised to sell 
cargo.] — Van Omeron v. Dowick, No. 3442, vost. 

338 g, j — The master of a ship de- 

tained as prize & libelled in the Prize Ct. at 
Jamaica, gave bills of lading of the cargo to one 
who became bail for the ship & cargo there ; — 
Ueld : the master had no authority to contract 
that the cargo should be sold in London & the 
proceeds remitted back to Jamaica, the owners 
being ready to give a sufficient security to indemnify 
the bail in I-ondon. — J ohnson v. GRrAVES (1810), 
2 Taunt. 344 ; 127 E. R. 1111. 

3389 , j — captain of a ship is not 

justified in selling the cargo at a foreign port, 
although it be impossible to prosecute the original 
voyage, & although a sale of the goods is the most 
beneficial course for the owner. — Wilson v. 
Millar (1816), 2 Stark. 1 ; 171 E. R. 553. 
Annotation : — R^d. Idle v. Royal Exchange Assce. (1819), 8 

Taunt. 755. 

3390, .]-— Cannan V, Meaburn, No. 

3402, 'post, 

3391 , .] — RosETTO V, Gurney, No. 

3300, ante, 

3392, .] — ^Acatos V. Burns, No. 2841, 

ante, 

3398. Though acting under order of 

Vice-Admiralty Court.] — ^Morris v, Robinson, No. 
3449, post. 

3394, — Cannan v. Meaburn, 

No. 3402, post 

Unless necessity for sale.]— Sub- 
sect. 6, A. (6) L, post. 

3395. For whose benefit sale made — ^Party liable 
to sustain loss.] — Hides insured from Valparaiso 
to Bordeaux free of particular average, unless the 
ship were stranded, arriving at Rio Janeiro on 
their way to Bordeaux in a state of incipient 
putridity, occasioned by a leak in the ship were 
sold for a fourth of their value at Rio, because, 
by the process of putrefaction, they would have 
been de^royed before they could have arrived at 
Bordeaux. The assured received the news of the 
damage to the hides & of their sale at the same time. 


When such a sale takes place, & in the opinion 
of the jury is justified by necessity & a due regard 
to the interests of all parties, it is made for the 
benefit of the party who is to sustain the loss 
(Lord Abingbr, C.B.) — Roux v. Salvador 
(1836), 3 Bing. N. C. 266 ; 2 Hodg. 209 ; 4 Scott, 
1 ; 7 L. J. Ex. 328 ; 132 E. R. 413, Ex. Ch. 
Annotaiiom: — Refd. Fleming v. Smith (1818), 1 H. L. Caa. 
613 ; Rosotto v. Gumoy (1861), 11 C, B. 176 ; Farnworth 
V. Hyde (1866), 18 C. B. N. S. 835 ; Browning v. I^rovlnclal 
Insce. Co. of Canada (1873), 28 L. T. 863 ; Rankin v. 
Potter (1873), L. R. 6 H. L. 83 ; Saimders v. Baring 

i l876), 34 L. T. 419 ; CoBBinan v. West, CoHsman v, 
Iritisn America Assce. (1887), 13 App. Cas. 160; The 
Aleaoe Lorraine, [1893] P. 209 ; Asfar v. Blundell, [1896) 
1 Q. B. 123 ; Cohen v. Standard Marine Insce. (1926), 30 
Com. Cas. 139. Mentd. Hills v, London Ahbco. Corpn. 
(1839), 9 L. J. Ex. 25 ; Knight v. Faith (1860), 15 Q. B. 
649 ; Navone V. Haddon (I860), 0 C. B. 30 ; Tronsun v. 
Dent (1853), 8 Moo. P. C. C. 419 ; Grainger v, Martin 
(1863), 2 New Rep. 191: Martin v. Granger (1863), 11 
W. li. 768 : Stringer r. English & Scottish Marino Insoe. 
(1870), 10 B. & S. 770 ; Kaltenbaoh v. Mackenzie (1878), 
3 C. P. D. 467 ; Thames &; Mersey Marine Insce. v. Pitts & 
King. [1893] 1 Q. B. 476 ; i^rancls v. Boulton (1896). 65 
li. J. Q. B. 153 : Trindor, Andeiison v. Thames 8c Mersey 
Marine Insce., Trinder, Anderson v. North Queensland 
Insce., Trinder, Anderson v, Weston, Crookor, [1898] 2 
Q. B. 114 J Sanday v, British & Foreign Marine Insce., 
[1915] 2 K. B. 781 : Moore v. Evans, [1918] A. C. 185 ; 
Fooks V. Smith, [1924] 2 K. B. 608. 

3396. Right to sell limited to part of cargo only.]— 

The Jessie Miller, Heydorn v. Bibby (1856), 10 
L. T. 243 ; subsequent ^jroceedings, 25 L. T. O. S. 199. 

3397. .] — The Onward, No. 3341, ante. 

8398. What law applicable — Law of ship’s fiag.J 
— ^A German vessel, loading at 8ingapoi‘e for 
London, took on board, with other cargo, a 
quantity of pepper shipped, by British subjects, 
under English bills of lading in the usual form. 
On the voyage heavy weather was experienced, 
the vessel put into a port of distress, both tlxe 
ship & a portion of the cai^o being damaged. 
The master telegi’aplied to this effect to the ship’s 
agent at Singapore, & the contents of the tele- 
gram were communicated to the various shippers, 
but no instructions were received. Thereupon 
the master, acting in good faith, on the best 
advice he could obtain, & believing it to be for 
the benefit of the cargo owners, sold, with other 
cargo, a considerable portion of the pepper, much 
of which might have been reshipped, & some of 
which was in fact sent on by the purchasers in 
other vessels to Ixxndon, where it fetched sub- 
stantially tlie price of sound pepper. In an action 
for breach of contract & conversion, brought by 
pltfs., who were the consignees of the whole, k 
the purchasers of part of the pepper so sold by the 
master : — Held : defts., the owners of the vessel, 
were not liable, as the law of the flag must bo 
looked at to determine the propriety of the sale, 
& by German law the conduct of the master was 
justifiable. — The August, [1891] P. 328 ; 60 

L. J. P. 67 ; 66 L. T. 32 ; 7 Asp. M. L. 0. 110. 
Annotation : — Refd. The Industrie, [1894] l\ 68. 

(6) Necessity for Sale. 
i. In General. 

3399. General rule — Authority derived from cir- 
cumstances of necessity.] — T he Copenhagbh, No. 
3326, arde. 


PART VII. SECT. 6, SUB-SECT. 6.— 
A. (a). 

3387 i. Oeneral rule— Master not autho^ 


riaed to sell cargo.] — The duty of the 
master of a vessel is primarily & 
generally to carry the cargo entrusted 
to him safely to its destination for the 
purpose of earning freight. Beyond 
that, except in exceptional oiicum- 
stances. 8c when a pressing urgency 
arises, he has nothing to do with it ec 
does not, as incidental to his position 
08 a master, possess any power of sale 


over the cargo. It is, therefore, the 
duty of a person purobasing from the 
piaster to see that he has authority 
to deal with the cargo beyond the right 
to carry & deliver It & what the nature 
& extent of such authority is. — 
Hickman v. Baker a898), 31 N. S. R. 
(19 R. 8c O.) 208.— CAN. 


3387 il, .1— Warren v. 

SSjaiK (1861), 3 Nfld. L. JL 249.— 

nFLD. 


8387 iU. — Muthaya 


Chktti V. Mui’haya Chktti (1882), 
I. L. E. 5 Mad. 334.— IND. 


PART VII. SECT. e. SUB-SECT. 6.— 
A. (b) 1. 

3399 i. General rule — Authority 
rived from circumstances of necessity-}^ 
The Louis Napoleon (1867), 6 L. i* 
868.— NFLD. 

38B« U. Johnson f 

Irvin v. Matbton (1909), so N. L. «• 
399.— «. AF. 
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8400. .] — (1) A. having shipped goods 

on board a vessel which is driven into a foreign 
port by stress of weather, paH of these goods is 
sold by the captain to defray the expenses of 
repairing the vessel. A. is entitled to deduct 
from the demand, for freight, the sum for which 
the goods have been sold, &; the circumstance of 
the shipowners having, during the voyage, assigned 
the freight to a third person makes no difference. 

(2) The master of a vessel is not justified in 
selling any part of the cargo for the repairs of the 
ship in a foreign port, except in cases of urgent 
necessity. — Campbell v. Thompson (1816), 1 
Stark. 490 ; 171 E. R. 639, N. P. 

Annotations : — As to (1) N.F. The Salacla (1862), Lush. 578. 

As to (2) Consd. Atkinson v. Stcphons (1852), 7 Exch. 567. 

3401. .] — Fkkeman V, East India 

Co., No. 3448, post, 

3402. .] — The captain of a ship has 

no authority to sell the cargo except in cases of 
absolute necessity, therefore where indigo was 
shipped at Calcutta consigned to London, under 
a bill of lading, by which the dangers &; accidents 
of the sea, & of navigation of what kind soever 
were excepted, & the vessel sustained considerable 
damage in the course of the voyage, & put into 
the Mauritius in a sinking state, where the captain 
abandoned her, & placed her & the cargo at the 
disposal of the Vice-Admlty. (>t., who, after survey, 
ordered both to be sold ; but it appeared that the 
cargo might have been transhipped there &; for- 
warded to its port of destination by another 
vessel, & that his own ship might have been re- 
paired, although at a considerable expense : — 
Held : the owners of the ship were liable to the 
owners of the cargo, in an action on the case for 
non-delivery thereof at the place of destination, 
as it was the duty of the captain either to have 
repaired the vessel, or transhipped the cargo. — 
Cannan V. Mbaburn (1823), 1 Bing. 243 ; 8 Moore, 
C. P. 127 ; 1 L. J. O. S. 0. P. 84 ; 130 E. R. 98 ; 
subsequent proceedings (1824), 1 Bing. 465. 
^nno/a^ion# Consd. Knight r, Faith (1850), 15 Q. H. 649. 

Refd. Cainmoll v. Sowell (1860), 6 Jur. N. S. 918 ; Prager 

V. BlatHpiel, Stamp & Uoacock, [1924] 1 K. B. 566. 

3403. .] — The West v. Bell (1841), 

4 L. T. 621. 


fully be done ; but the state of the particular 
tele^aph, the way in which it is managed, & the 
possibility of transmitting explanatory messages, 
are proper subjects to be considered in determining 
the question of the practicability of com- 
munication. 

The fact that the master cannot communicate 
with all the owners of a general cargo does not 
of itself justify him in selling without communi- 
cation with any of the owners ; but this fact, 
increasing the embarrassment of the master, is 
to be considered w’hen an estimate of his conduct 
has to be formed. 

A sale of cargo by the master may obviously 
be necessary, although anotlier course might have 
been taken in dealing with it, for instance, if in 
this case the wool . . . could have been diied & 
repacked, & then stored & sent on, but at a cost 
to the owner clearly exceeding any possible value 
of it to him when so treated, it would plainly have 
been the duty of the master to sell (Sm Montague 
Smith). — Australasian Steam Navigation Co. 
V. Morse (1872), L. R. 4 P. C. 222 ; 8 Moo. P. C. C. 
N. S. 482 ; 27 L. T. 367 ; 20 W. R. 728 ; 1 Asp. 
M. L. C. 407 ; 17 E. R. 393, P. O. 

Annotations : — Apld. Acatos v. IJiiniB (1878), 3 Ex. D. 282. 

Refd. Gaiidot i>. Brown, Gcipel i’. Conifoilh, The Argos, 

The llewBOns (1873), L. H. 5 P. C. 134 ; Kleinwort, Cohen 

r. OafiBa Maiittlma of Genoa (1877), 2 App. Cas. 156; 

Pragerr. BlatBpiel, Stamp & Heacock, [1921] 1 K. B. 566 ; 

The St. George, [1926] P. 217. 

3405. . 1 — Where the owner of a ship 

had an agent at the port where she was lying, 
authorised & ready to supply the ship’s require- 
ments : — Held : the master had no implied 
authority to pledge the owner’s credit at such 
port for necessaries supplied for the ship’s use. 

The captain has authority to bind the owners 
to pay for supplies or repay money advanced, 
only when the necessity of the case gives him that 
authority (Brett, J.). — Gunn v, Roberts (1874), 
L. R. 9 C. P. 331 ; 43 L. J. C. P. 233 ; 30 L. T. 
424 ; 22 W. R. 662 ; 2 Asp. M. L. C. 250. 

Antutialions : — Refd. Adair v. Young (1879), 12 Ch. D. 13 ; 

Tho PouUda (1884), 9 P. D. 177 ; Thu Orlenla, [1894] P. 

271. 

3400 . .] — Acatos r. Burns, No. 2841, 

ante. 


3404. .] — The authority of the master 

of a ship to sell the goods of an absent owmer is 
derived from the necessity of the situation in 
which he is placed ; & consequently, to justify 
his selling, he must establish a necessity for the 
sale ; & inability to communicate with the owner. 
Under these conditions, & by force of them, tho 
master becomes the agent of the owner, not only 
with the power, but under the obligation, within 
certain limits, of acting for him ; but he is not in 
any case entitled to substitute his own judgment 
for the will of the owner, in seUing the goods, 
where it is possible to communicate with the 
owner. The possibility of communicating with 
the owner depends on the circumstances of each 
case involving the consideration of the facts 
which create the ui'gency for an eai'ly sale, the 
distance of the port from the owner, tho means 
of communication which may exist, & the general 
position of the master in the particular emergency. 
Such a communication need only be made when 
an answer can be obtained, or there is a reason- 
able expectation that it can be obtained before 
the sale. Where, however, there is ground for 
such an expectation, every endeavour, so far as ! 
the position in which he is placed will allow, ' 
should be made by the master to obtain the 
owner’s instructions. 

The master is bound to employ the telegraph 

a means of communication, where it can use- 


3407. — .J — Atiantic Mutual Insur- 

ance Co. v. Huth, No. 3418, post. 

3408. .] — SemhlCy the doctrine as to 

sale by an agent of necessity applies to a carrier 
by land as well as by sea provided that the neces- 
sary conditions exist, namely, that there is a real 
necessity for the sale, & that it is practic^y 
impossible to get the owner’s instructions in time 
as do what shall be done. — Sims & Co. v, Midt^and 
Ry. Co., [1913] 1 K. B. 103 ; 82 L. J. K. B. 67 ; 
107 L. T. 700 ; 29 T. L. R. 81 ; 18 Com. Cas. 44, 

D. C. 

Annotations: — Apld. Springer r. G. W. IlJ^, [1921] 1 K. B. 
257. Refd. Prager r. Blalspiol, Stump & Heueoek, [1924] 

1 K. B. 566. Mentd. Ooldman v. Hill, [1919] 1 K. B. 443. 

ii, WJiat Amounts to Necessity, 

3409. Goods perishable.] — Tremenhere v. 
Trisiuan (1672), 3 Keb. 91 ; 1 Sid. 453 ; 84 

E. R. 612. 

AnnfMions : — Consd. Idle v. Royal Exchange Assco. (1819), 

3 Moon*, C. P. 115 ; Cannan v. Moaburn (1823), 1 Bing. 
243. Refd. Hayman v. Molton (1803), 5 Esp. 65 ; The 
Segredo (othervrtso The Eliza ComiBh) (1853), 1 Ecc, & 
Ad. 36. Mentd. Carpenter v. Thonitou (1819), 3 B. & 
Aid. 52. 

3410. No means of transhipment.] — T he 

Gratitudine, No. 3333, ante. 

3411. .] — The charterers of a ship took on 

board for freight sugar & other perishable goods, 
the property of various parties. The ship being 
unseaworthy, the sugars were damaged, & actions 
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against the charterers by the owners 
of the sugars, & damages were recovered ; the 
owners of the ship having notice of such actions. 
In ^ action by the charterers against the owner 
for the unseaworthiness &; want of repair of the 
snip : II eld : they were entitled to recover the 
damages & costs paid in such actions. 

Semhle, the master has in some cases authority 
to sell a perishable cargo. At all events, he being 
the servant of the owners, they cannot dispute 
his authority.— Blyth v. Smith (1843), 6 Man. 
& G. 405; 0 Scott, N. R. 360; 12 L. J. C. P. 
203 ; 7 Jur. 948 ; 134 E. R. 622. 

v. Wilson (1873), L. R. 

Broom v. Hall (1859), 7 C* B. N. S. 

503 , Clare v. Dobson, [1911] 1 K. B. 35. 

3412. .]~-The Jkssie Miller, Heydorn v. 

(1855), 7 L. T. 224 ; 25 L. T. O. S. 199. 

OAAA 7r — V. Burns, No. 2841, ante. 

3414. Vessel damaged— Sale advised by sur- 
veyors.] — I<>eight is insured on ship & a cargo of 
timber from Quebec to London. The ship sailed 
from Quebec, & on her voyage down the river 
fet. Lawrence sprung a leak, & it became necessary 
for the preservation of the lives of the master & 
crew to run her on shore. She took the ground 
on the outside of a reef of rocks, & was there fixed 
& exposed to the full force of tlie stream, & in the 
way of the drift ice, then forming & floating down 
One of the part owners & agent for 
the ethers resided at Quebec, & aftei two surveys, 
in which the surveyors stated, as their opinion, 
that it would be prudent to sell the ship & cargo, 
the master, under the direction of such part 
owner, sold the same. The ship however sur- 
vived ; was repaired by the purchasers, & after- 
wards brought a full cargo to London. In an 
^ticm on the policy against the underwriters on 
froight for a total loss ; — Held : in the circum- 
stences, the master was warranted in selling the 
ship & cargo, & an abandonment of the freight was 
unnecessary. — Idle v. Royal Exchange Assur- 
^CE Co. (1819), 8 Taunt. 755 ; 3 Moore, C. P. 
115 ; 129 E. R. 577 ; on appeal, 3 Brod. & Bing. 
151, n. 


the caigo. The master accordingly advertised 
the ship & cargo for sale, & they were sold in one 
lot by auction on Apr. 30, for £9,500, after a brisk 
competition. The purchaser got some part of 
the cargo out of the wreck, but on June 19, the 
ship went to pieces with the rest of the cargo on 
board. The owners of the cargo having aban- 
doned it to the underwriters as a total loss, the 
underwriters filed their bill to have the goods 
which had been brought to land delivered to them 
as not having been effectually sold. The master 
had not gone to Port Elizabeth, nor endeavoured 
to procure funds to enable him to save the cargo ; 
nor had he made any effort to induce any persons 
to undertake the salvage of the cargo. Several 
witnesses at Port Elizabeth deposed that, in their 
opinion, no person could have been induced to 
undertake the salvage ; others gave their opinion 
that offers to save the cargo could have been 
obtained if a large percentage of the net proceeds 
had been offered. There was a good deal of 
evidence to sliow that, in the opinion of persons 
on the spot, the course which had been adopted 
of selling the wreck & cargo was the most advisable 
one in the interest of all parties concerned ; — 
Held: no such necessity was proved to have 
existed as would make the master the agent of 
the owners of the cargo to effect a sale ; the sale 
was void ; & pltfs. were entitled to the cargo 
saved, subject to a proper allowance for salvage 
& other expenses. 

The master becomes agent for sale of the 
cargo . . . only where there is a necessity for 
that course, & it lies on those wlio claim title to 
cargo, as purchasers from the captain, to prove 
that this necessity clearly existed (Cotton, L.J.). 
— ^Atlantic Mutual Insurance Co. v. Uuth 
(1880), 16 Ch. D. 474 ; 44 L. T. 07 ; 29 \V. R. 
387 ; 4 Asp. M. L. C. 309, C. A. 

Annolafion : — Reid. Prager f. Blatspicl, Stamp & Hcacock, 
11924J 1 K. B. 566. 

3419. Expense of forwarding exceeding value of 
goods.]— Australasian Steam Navigation Co. 

V. Morse, No. 3404, ante. 

3420. .] — Atlantic Mutual Insurance 

Co. V. IIuth, No. 3418, ante. 


-—Consd, Cambridge v. Anderson (1824), 1 
& ; Kpbei-tson v. Clarke (1824), 1 Bing. 445 ; 

k’ Tronson v. Dont 

(1853), 8 Moo. P. C. C. 419. Ezpld. Atlantic Mutual 
Insce. V. Huth (1880). 16 Ch. D. 474. Consd Wade « 
South of England Marine I-nsco. Assocn. (1888), *5 T. L. R* 
8. Reid. Mount v. Harrison (1827), 4 Bing. .388 : Roux 
^ Bing. N. C. 266 ; Alcock v. Royal 
Exchange Assce. O^rpn. (1849), 13 g. B. 292 ; Scottish 
Marino Insce. v. Turner (1853), 17 Jur. 6.31. n. ; The 
.^gredo (otherwise The Eliza Cornish) (1853), 1 Ecc. & 

3415. Goods damaged — Where still merchant- 
able.]— Tronson V. Dent, No. 3447, post. 

3416. Not worth forwarding.] — Hill v. 

Wilson, No. 4848, post. ^ 

3417. Excessive expense of warehousing goods.] 
— Acatos V. Burns, No. 2841, ante. 

3418. Continuation of voyage impossible — 
Vessel hopelessly wrecked— No efforts at salvage 
made by n^ster.j — On Apr. 19, an Austrian ship 
with a valuable cargo on board ran upon a rock 
on the eastern side of Algoa Bay, d&tant fifty 
mles by sea & about eighty by Land from Port 
Llizabeth. The Austrian consul at Port Elizabeth 
came to the spot, & there being no hope of getting 
the vessel off, he advised the master to sell her with 


(c) Commimicaiion with Cargo Owner. 

3421. Necessity for.] — The Margery, Ander- 
son V. Geldart (1854), 4 L. T. 622. 

3422. Where reasonable expectation of 

reply.] — Austraiasian Steam Navigation Co. v. 
Morse, No. 3404, ante. 

3423. .] — Acatos v. Burns, No. 2841, ante. 

3424. .] — A quantity of tomatoes belonging 

to pltf. were delivered to defts. at St. Helier, 
Jeraey, for carriage to Co vent Garden to be there 
delivered to pltf. The tomatoes were put on 
board the st^mship Croham, the rest of the 
cargo consisting also of tomatoes for a large 
number of different consignees, on Sept. 20, but 
the Croham was detained at St. Helier by bad 
weather until Sept, 23. She arrived at Wey- 
mouth at 12.45 p.m. on Sept. 24, & on the morn- 
ing of that day a strike of defts.* men broke out 
suddenly at Weymouth. There were two other 
vessels in the harbour to be unloaded first, so that 
the Croham could not be unloaded imtil Sept. 26. 
Defts.* traffic agent at Weymouth, being anxious 
about the cargo on accoimt of the strike & the 
length of time the cargo had been on board, sent 
his head clerk on the arrival of the Croham on 


PART VII. SECT. 6, SUB-SECT. 8 — 
A. (c). 

3421 i. N^eesUy foVi ] — ^Where a voy- 
age is abandoned, tne shipowner will m 


liable in trover If the master soil tho 
cargo without tho authority of tho 
shipper, where it is possible to com- 
munioate with him. — C onnor v. 


SricNCB, Spenoe r. Connor ( 1878), 
4 V. L. R. (L.) 243.— AUS. 


u. it urvum uj j/rooj on 
To justify the sale of goods by 
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Sept. 24, to examine it, & the clerk having removed 
the hatches & examined the top tiers found them 
to be in very bad condition. The Croham was 
unloaded on the morning of Sept. 20, & the traffic 
agent decided to sell the cargo as a whole locally, 
the strike preventing the tomatoes being for- 
warded by railway. He accordingly did so. 
Pltf/s tomatoes were in fairly sound condition, 
& pltf. could have been communicated vnth before 
selling. The railway strike ended suddenly in 
the afternoon of Sept. 26, after the sale had been 
effected. In an action by pltf. for damages for 
breach of the contract of carriage : — Held : in 
the circumstances, defts.* traffic agent with the 
knowledge he possessed on Sept. 24, ought then 
to have communicated with pltf. so as to get his 
instructions as to what he wished to be done with 
his tomatoes, & defts. were liable in damages 
for having sold the tomatoes without first com- 
municating with pltf. — Springer v. Great 
Western Ry. Co., [1921] 1 K. B. 257 ; 89 L. J. 
K. B. 1010 ; 124 L. T. 79 ; 15 Asp. M. L. C. 86. 

Annotation : — ^Refd. Prager r. Blatspiel, Stamp & Hcacock, 

[19241 1 K. B. 566. 

3425. Communication Impossible — How far Justi- 
fication for sale.] — Australasian Steam Naviga- 
tion Co. V. Morse, No. 3404, ante. 

3426. .] — Acatos V. Burns, No. 2841, 

ante. 

3427. .] — Sims & Co. v. Midland Ry. 


for the repairs or other expenses of the vessel, 
which are necessary to enable him to prosecute & 
complete the voyage, & the vessel does not arrive 
at her port of destination, the shipper is not 
entitled to receive the clear value for which the 
goods would have sold at that port. 

A declaration in assumpsit stated, that deft, was 
the owner of a certain ship then at a certain 
foreign port, & bound from thence to the port of 
London in Great Britain, & that pltf. caused 
certain goods of his to be shipped on board the 
ship, to be conveyed to London for certain freight ; 
that the ship set sail, & on her voyage was much 
injured by tempestuous weather ; & that the 

master was obliged to put into an intermediate 
port to have her repaired ; & that, for the purpose 
of such repairs, & to pay them, & to enable the 
ship to leave that port, it became necessary for 
the master to raise a sum of money ; & that, 
without doing so, the ship would have been unable 
to leave the port or to proceed to sea ; & that, 
because the master could not otherwise raise the 
amount necessarily required, he sold certain of 
pltfs.’s goods, & with the amount so realised he 
paid the expenses of the repairs, etc. The declara- 
tion then stated, that deft., in consideration of the 
premises, promised pltf. to pay him the value for 
which the goods would have been sold if they had 
been delivered by deft, to pltf. at London. 

Plea to the declaration, so far as the same 


Co., No. 3408, ante. 

3428. What constitutes possibility of communi- 
cation — Depends on particular circumstances.] — 

Australasian Steam Navigation Co. v. Morse, 
No, 3404, ante. 

3429. What may be taken into consideration 

— Distance of port from owners.] — Australasian 
Steam Navigation Co. v. Morse, No. 3404, ante. 

3430. Means of communication — 

Duty of master to employ telegraph.] — Austra- 
lasian Steam Navigation Co. v. Morse, No. 3404, 
ante. 

B. Rights of Cargo Owner. 

(a) In General. 

3431. Right against master — Injunction to re- 
strain sale — On what conditions granted.] — Where 
a vessel has become unable to proceed on her 
voyage without repairs, the owners of goods 
shipped on board the vessel may obtain the assist- 
ance of the ct. to restrain the captain from selling 
the cargo. But, before the ot. will grant such 
assistance, pltfs. must show their title to the goods, 
& must settle with the captain for what is due to 
him, & must exonerate the captain from his con- 
tract to deliver the goods at their place of destina- 
tion, & from all liability on the bills of lading. — 
Raynb V. Benedict (1841), 10 L. J. Ch. 297 ; 5 
Jur. 598, 1176, L. C. 

3432. Right against shipowner.] — Duncan v. 
Benson, No. 3327, ante. 

3433. Right to sue in Admiralty Court.] — 

La Constancia, No. 4237, post. 

3434 . Recovery of value of goods as at 

port of destination — If ship arrives.] — Alers v. 
Tobin (1802), cited in Abbott’s Merchant Shipping, 
14th ed. at p. 561, N. P. 

MinotcUion :—Uad. Atkinson v. Stephens (1852), 7 Exob. 

567. 

3435. ,] — ^Where the master of a 

vessel sells part of a shipper’s goods at an inter- 
mediate port, in order to raise money to provide 


claims to recover damages to a greater amount 
than the value of the ship, & freight thereinafter 
mentioned, that pltf. ought not to maintain his 
action to recover any damages to a greater amount 
than aforesaid, because, after the goods were 
shipped, & before any part thereof had been con- 
veyed to the port of L., & whilst they were in the 
custody & under the control of the master, the 
master wrongfully, & without any authority in 
that behalf from deft., & without his knowledge, 
privity, or consent, sold the goods, & deft, thereby 
was unable to deliver them to pltfs. ; & that, at 
the several times, deft, was the owner of the ship, 
being a British vessel & duly registered ; that the 
goods were shipped by being received into the 
custody of the master, & deft, never personally 
accepted or received, nor did he interfere with 
them or the shipping, or the sale, except as such 
owner of the vessel ; & that the shipping & sale 
took place after Sept., 1813 ; &, that the sale was 
done without the fault or privity of deft. ; & 
further, that the value of the ship, together with 
the value of the freight due, or to grow due during 
the voyage, did not exceed a certain sum named. 
Verification, & prayer of judgment : -HeM : 
(1) the declaration was bad in substance ; the 
plea was bad, as being pleaded to the damages 
merely. Senible : the plea did not disclose any 
defence under 53 Geo. 3, c. 159, upon which it 
professed to be founded.—ATKiNSON v. Stephens 
(18.52), 7 Bxch. 667 ; 21 L. J. Ex. 329 ; 19 L. T. 
O. S. Ill ; 155 E. R. 1074. ^ , 

3433, Option to treat proceeds of sale as 

loan.]— (1) Freight was payable by the terms of a 
charterparty upon delivery of cargo at the port of 
destination. The ship meeting with sea damage 
from heavy weather, the captain at an mter- 
mediate port justifiably sold p^ of the care 
shipped by the charterer, to raise tods for the 
nece^ry repairs. The cargo so sold f etehed more 
than it would have done if earned to the port of 
destination. The ship, having completed her 


®ja»ter of a vessel without the oonsent 
« « . owner of the goods It is not 
Bumoient to show that they were not 
In a condition to forward ; it should 
J. — ^VOL. XU. 


further appear that it was necessary 
to sen them at the time they ^ro 
Bold, & that before the «alo Jt wae 
impossible to communicate with the 


owner his instructions as to what should 
be done with them.— H olmes v. Union 
S.S. OO., ltd. (1895), 13 N. Z. L. R, 
362.— N.Z. 
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repairs, proceeded to the port of destination with 
the remainder of the cargo. A general average 
statement was afterwards made up, under which 
the charterer received from the ^powner the 
amoimt realised by the cargo sold at the inter- 
mediate port. The shipowner claimed from the 
charterer freight pro rata itineria on the cargo so 
sold : — Held : he was not entitled to such freight. 

(2) [The charterer] has, I think, an option to 
treat the proceeds of the s^e as a loan, or he may 
say, You have sold my goods against my will, « 
though by the maritime law that is not a wton^ul 
sale, still I am entitled to claim an indemnity 
against any loss occasioned by the sale (Brett, J.). 

(3) The basis of the claim of indemnity ... is 
the supposition that the goods would fetch more 
at the port of destination than they did when sold. 
... If the goods fetch more at the intermediate 
port, the owner of the cargo naturally would elect 
to treat the matter as a loan, but when he thinks 
it is for his interest to insist & does insist on an 
indemnity . . . then he must allow for the freight 
that woidd have been earned by carrying them 
[to their destination] (Brett, J.). — ^Hopper v. 
Burness (1876), 1 C. P. D. 137 ; 46 L. J. Q. B. 
377 ; 34 L. T. 528 ; 24 W. B. 612 ; 3 Asp. M. L. C. 
149. 

AnnokUwns : — As to (1) Bdfd. Hill v. Wilson <1879), 4 

C. P. D. 329 ; Castel & Latta v, Trechman (1884), CJab. & 

£1. 276 ; St. Enoch Shipping Co. v. Phosphate Mining Co., 

[1916] 2 K. B. 624. 

3487. Indemnity against !>ss by sale — 

Duty to allow for freight.] — Hopper v . Burness, 
No. 3436, ante. 

Where sale unauthorised.] — See Sub-sect. 
6, B. (6), post. 

8438. Right against holder of bottomry bond on 
ship & freight — ^To deduct freight — Sale occasioned 
by delay of cargo owners.] — Where the master has 
been under the necessity of selling part of the cargo 
to defray the expenses of the ship in a foreign port, 
the owners of the cargo, if they have been the 
authors of the delay by which the expenses were 
occasioned, have no right to deduct the whole or 
any part of the freight from the holder of a 
bottomry bond previously granted on the ship & 
freight. — The Angerona (1814), 1 Dods. 382 ; 
165 E. B. 1349. 

3439. Right against supercargo & surety — Sale 
negligently conducted — Omission to inquire into 
purchaser’s ability to pay.] — Supercargo negli- 
gently disposing of part of cargo without previously 
inquiring mto the pecuniary ability of the purchaser 
to pay for it, held to have subjected himself & the 
person who granted a joint bond for the super- 
cargo effectively discharging his duties to his 
employer, in damages. — ^Brown v. Hudsons 
(1837), 10 L. T. 276, N.P. 


(6) Where Sale Wrongful. 

L In General. 

3440. Rights against shipowners.]— Notara v. 
Henderson, No. 3237, ontc, 

3441. Action for money had dc received — 

Wh^er waiver of claim for damages in tort.] — 

(1) Where in a charterparty freight was to be paid 
ton, on a ri^t & true delivery of 
the homeward boimd cargo, from Honduras Bay 
to London ; & the ship A cargo, after capture & 
r^apti^, having been wrecked at St. Kitt’s, into 
which they were carried by the recaptors, a sale 
of the cargo was ^cted by the Vice Admlty. Ot. 
there, on the application of the master acting bond 


fide for the benefit of all concerned, but without 
orders from any ; A the proceeds of the sale were 
remitted to the shipowners ; — Held : the freighter 
might recover such proceeds in assumpsit for money 
had & received, without allowing freight pro raid 
itineris. For such form of action for the proceeds of 
an illegal sale of goods is only a waiver of any claim 
for damages for the tortious act ; taking the actual 
proceeds of the sale as the value of the goods, 
subject to the legal consequences of considering 
the demand as a debt, which admits of a set-off, 
etc., but does not recognise the right of the vendor 
so to convert the goods. & here the act of con- 
version, for such it must be taken to be, being 
made by the master, who is the general agent of 
the shipowners ; & not by the act of a ct. of com- 
petent jurisdiction, was unlawful, & discharged 
the claim of the shipowners for freight pro raid 
itineris. But pltf. could not recover against the 
shipowners upon special counts framed upon the 
bills of lading signed by the master ; as well 
because they contained exceptions of the very 
perils by wmch the loss happened ; as because 
defts., having expressly contracted with pltf. 
under seal could not be charged in respect of the 
same subject-matter by a contract not under seal, 
& signed by their master only, & not by them- 
selves. 

(2) The shipowners undertake that they will 
carry the goods to the place of destination, unless 
prevented by the dangers of the seas, or other 
unavoidable casualties, & the freighter under- 
takes that if the goods be delivered at the place of 
their destination he wiQ pay the stipulated freight, 
but it is only in that event, viz. of their delivery 
at the place of destination, that he, the freighter, 
engages to pay anything (Lord Ellenborough, 
C.J.^ — Hunter v. Prinsep (1808), 10 East, 378 ; 
103 E. B. 818. 

Anneiatiom: — As to (1) Apld. The Louisa (1813). 1 Dods. 
317 ; Caiman v. Meabum (1824), 1 Bing. 465. Consd. 
Vlierboom v. Chapman (1844), 13 M. & W. 230. Re!d. 
Thornton v, Fairlie (1818), 8 Taunt. 364 ; Hopper v. 
Burness (1876), 1 C. P. D. 137. As to (2) Apld. Metcallo 
r. Britanma Ironworks Co. (1876), 1 Q. B. D. 613 ; Thomas 
V. Harrowing S.S. Co., [1915] A. C. 58. Be!d. Asslciira- 
zioni Generali v, S.S. Bessie Morris Co. (1892), 61 L. J. 
Q. B. 754. GeneraUy. Befd. The Bahia (1864), Brown. & 
Lush. 292 ; Bradley v. Newson, [1919] A. C. 16. Mentd. 
Kynaston v. Crouch (1845), 14 M. & W. 266. 

3442. Damages for conversion.] — Although 

the captain of a ship find it impossible to 
reach 1^ port of destination, he has no implied 
authority to sell the cargo in a foreign port into 
which he is driven for the benefit of the shippers ; 
& if he does so, though acting bond fide for the 
interest of all concerned, this is a tortious con- 
version for which the shipowner is liable. — Van 
Omeron V, Dowick (1809), 2 Camp. 42 ; 170 E. B. 
1075, N.P. 

Annotations : — Oonsd. Joseph v. Knox (1813), 3 Camp. 320. 
Befd. Dunlop v. Lambert (1839), 1^1. & Rob. 663. 
Mentd. De Bode v. R. (1846), 10 Jur. 773. 

8443. Deduction of value of goods from 

freight— Though freight assigned to third party.]-- 
Campbell v. Thompson, No. 3400, ante. 

8444 . .] — ^Thb Salacia, No. 4760, post 

3445. Action for non-delivery of cargo.]— 

Oannan V. Meabubn, No. 3402, ante. 

8446. Account.] — (1) Certain consignments 

of oil were made from Oolumbo to certain persons 
resident in England. During the voyage several 
of the casks m which the oil was contained 
leaked. Some part of the oil which so escaped 
was wholly lost, but the greater part was coUec^d 
together. Sc sold in one mass by the captain iR 
course of the voyage for £760. The shippers then 
agreed to share the proceeds in proportion to their 
respective losses: — Held: a bill in equity was 
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sustainable by the shippers against the shipowner 
for an account of the oil lost & the oil sold. 

(2) In an action brought by the shipowner 
against an individual shipper for freight & average, 
the shipper covild not set off his share, as ascer- 
tained by the agreement, of the monies arising 
from the oil sold ; consequently, the shipper coxild 
maintain a bill in equity to establish a right of 
equitable set-off. — ^J onbs v. Moore (1841), 4 
y. & 0. Ex. 361 ; 10 L. J. Ex. Eq. 11 ; 6 Jur. 431 ; 
160 B. B. 1041. 

Annotaiiona : — As fo (1) Refd. Spence v. Union Marine Inso^. 

’ "1 O. P. 427. - — - 

1 W. R. 465, 

3447. Recovery of value of cargo.] — A con- 

signee of goods has such a right of property in the 
goods cons^ned to him as to maintain an action 
of assumpSii against the shipowner for non- 
deliveiy of the goods. 

A cargo of opium, shipped at Calcutta, was, by 
the bill of lading, to be delivered at Hong Kong 
to resps. The ship came in collision at sea, with 
another vessel, & received so much injury as to 
compel her to put in at Singapore, where the cargo 
was found to be partially damaged by the salt 
water. The master, who acted bond fide & to the 
best of his judgment, selected the damaged chests 
of opium & sold them by auction, & forwarded the 
remainder to Hong Kong. It appeared that the 
master might have had the damaged oi>ium re- 
dried & repacked while the vessel was refitting, & 
have forwarded it, though deteriorated in value, 
with the other opium. Under such circumstances, 
in an action brought by the consignees against the 
shipowner for the value of the opium damaged &> 
sold : — Held : it was the duty of the master to 
carry the cargo to its place of destination, as the 
goods could have been delivered in a merchantable, 
although damaged state. — T ronson v. Dent 
( 1853), 8 Moo. P. 0. C. 419 ; 14 E. 11. 159, P. 0. 
Annotaiiona : — ExPld. Notara v, Henderson (1872), L. R. 7 

Q. B. 225. BMd. Cammell v. Sewell (I860), 6 H. & N. 

728 ; Blasco v, Fletcher (1B63), 32 L. J. C. P. 284 ; The 

Helene (1866), Brown. & Lush. 429 ; The Freedom (1871), 

8 Moo. P. C. C. N. S. 29 ; The Argos, Qaudet v. Brown, 

The Hewsons, Goipel v. Comforth (1873), L. R. 5 P. C. 

134 ; Atlantic Mutual Insco, v. Huth (1880), 16 Ch. D. 

474 ; Pragcr r. Blatspiel, Stamp & Hoacock, [1924] 1 

K. B. 566. 

3448. Right' against purchasers of goods — Re- 
covery of value of goods.] — The captain of a ship 
has no authority to sell the cargo, except in cases 
of absolute necessity ; & therefore where in the 
course of a voyage from India the ship was wrecked 
off the Cape of Good Hope ; & some indigo, wliich 
was part of the cargo, was saved, & the same was 
there sold by public auction, by the authority of 
the captain, acting bond fide according to the best 
of liis judgment for the benefit of all persons con- 
cerned ; but the jury found there was no absolute 
necessity for the sale : — Held : the purchaser at 
such sale acquired no title, & the indigo having 
been sent to this country, the original owners were 
held entitled to recover its value. — F reeman v. 
East India Co. (1822), 6 B. & Aid. 617 ; 1 Dow. 
& By. K. B. 234 ; 106 E. B. 1316. 

Annotaiiona: — Reid. Morris v, Robinson (1824), 3 B. & C. 

196 ; Alcook t>. Royal Exchange Assoe. Corpn. (1849), 13 

Q. B. 292 ; <2!ammoll v. Sowell (1860), 5 H. & N. 728. 

3449. Effect of prior recovery against 

shipowners.] — The master of a ship wluch was 
injured by the perils of the sea, put into the 
Mauritius, &: there abandoned the ship &> cargo, 
which were afterwards sold under an order of the 
Vice- Admiralty Ob. there, Sd the proceeds paid into 
that ct. The cargo was not damaged or perish- 
able, nor was there any pressing necessity for the 
ssle of it. The owners of the cargo brought an 
oction on the case against the owners of the ship 


for wrongfully selling the cargo instead of carrying 
it to London, accoi&ng to their contract, with a 
count in trover, & recovered a general verdict for 
the value of the ship & freight, which was one- 
fifth of the value of the cargo. They also sent out 
a power of attorney to an agent at the Mauritius 
to procure from the Vice- Admiralty Ct. there the 
proceeds of the sale which had been paid in. The 
agent demanded them, but they had been pre- 
viously remitted to the High Ct. of Admlty. in 
this country. In an action for money had & 
received by the owners against the purchaser of 
the goods : — Held : (1) the captain had not any 
authority to sell the cargo, although acting bond 
fide & under the order of the Vice- Admiralty Ct. ; 
(2) the recovery against the owners of the ship was 
no answer to the present action ; (3) the proceeds 
of the sale at the Mauritius not having been paid 
when demanded, pltfs. were in the same situation 
as if no such demand had been paid, & therefore 
entitled to recover the value of the goods from 
deft. — Morris v, Robinson (1824), 3 B. & C. 196 ; 
5 Dow. & By. K. B. 34 ; 107 E. 11. 706. 

Annotaiiona : — Aa to (2) Apld. Knight v. Legh (1828), 1 Moo. 

& P. 528. Aa to (3) Refd. Valpy v. Sanders (1848), 5 C. B. 

886 ; Rico v. Reed, [1900] 1 Q. B. 54. Generative Mentd. 

Cammell r. Sewell (I860), 6 Jur. N. S. 918 ; Brinsmead r. 

Harrison (1871), L. K. 6 C. P. 584. 


3450. Right against shipowner & master Jointly 
— Damages lor conversion.] — Trover lies against a 
shipowner for a sale by the master of goods, at a 
place short of their port of destination, under 
circumstances not inconsistent with the general 
scope of the authority conferred upon the master 
by the owner. A cargo of salt was shipped by 
pltf. at Liverpool, for Calcutta, under a bill of 
lading making the same deliverable to A. & co., 
on payment of freight there, “ as per charterparty.*' 
The ship sustained damage in quitting the harbour 
at Liverpool, & ultimately became so leaky that 
the master was compelled to run for Bahia, where, 
finding the state of the ship such as to render her 
incapable of continuing the voyage, & being 
unable to forward the salt to its destination, he 
sold it by public auction, remitting the proceeds 
to his owner, who tendered the amount, after 
making deductions for general average & expenses, 
to pltfs.: — Held: (1) the master A owner were 
jointly liable for the conversion ; (2) it was not 
necessary for pltf. to give the charterparty in 
evidence ; (3) the juiy were warranted in estimat- 
ing the damages at the cost price of the salt & the 
sum which pltf. had paid on account of freight. 

I do not very well see how else they could 
estimate the value of the goods to the shii)per than 
by taking the cost price, k adding thereto the 
expense incun*ed in getting them towards the 
merchant. What the cargo fetched by a forced 
s^e at Bahia, clearly was no fair test. Pltf. did 
not want the goods there (Chkssweix, J.). — Bw- 
BANB" v. Nutting (1849), 7 C. B. 797 ; 13 L. T. 


3. S. 94; 137 B. R. 316. 

/Lnnotaii(n\>a : -Aa to (1) Refd. Notara r. Hcnacwoii ( 187 2), 
L. R. 7 Q. B. 225 ; Woir v. Bell (1878), ^ Kx. D. 238 ; 
Wagrstafl v. Anderson (1880), 5 0. P. D. 171 ; frager y. 
Blatspiel, Stamp & Hoacock, [1924] I K. B. 566. Aa to 
(3) Refd. Coultburst v. Sweet (1866), L. K. 1 C. 1 . 649. 

3461. Right against brokers — As agents for 
purchasers of cargo.] — A. acting for B., a forei^ 
principal, but in his own name bought of 0., in 
Lx)ndon, a cargo of wheat on board a certain vessel 
[^presented to be on its way from Galatz, pay- 
ments to be made in cash on delivery of the 
shipping documents. Having paid the price at 
^he request of his principal, A. drew upon him for 
t;he amount, & the bill was duly paid. B. after- 
wards came to London, saw the contract^ k 

nil 4‘.Vio4’. A ViojI 
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the cargo had been fraudulently disposed of 
the captain prior to the date of the contract oi 
sale by C. to A. : — Held : B. could not maintain 
an action against A. to recover back the money 
paid, as upon a failure of consideration ; but his 
only remedy, whether in his own name or in that 
of A., was against C., the seller. — Risbourg v. 
Bruckner (1868), 3 C. B. N. S. 812 ; 27 L, J. 
a P. 90 ; 30 L. T. O. S. 268 ; 6 W. R. 216 ; 140 
£. R. 962. 

3452. As agents ot shipowners.]— On 

June 24 defts., who were ship brokers, wrote to 
pltfs., offering them “ room ** in a ship called 
F, jfiT. Dumas for certain cement & stone from 
London to Callao. On June 26 defts. chartered 
the ship for the voyage, the charterparty providing 
{inter alia) that the whole ship should be at the 
disposal of the charterers, except the space neces- 
sary for the crew & stores ; that the master & 
owners should give the same attention to the cargo, 

& in every respect be responsible to all whom it 
might concern, as if the ship were loaded at her 
berth by & for the owners independently of the 
charter ; that the master was to sign bills of lading 
at any rate of freight the charterers might require | 
without prejudice to the charterparty ; & that the 
charterers' responsibility, except for freight, should 
cease on the vessel being loaded. On June 26 an 
agreement was made between defts., acting for the 
owners of the F. K, Dumas ^ & pltfs., that the 
former should receive on board cement & stone at 
certain freight from London to Callao, & sail on a 
certain day : freight to be paid one half on signing 
bills of lading, & the remainder on final discharge 
at Callao. The cement & stone were shipped, the 
half freight paid, the master signed bills of lading 
making the remainder payable at Callao. On her 
voyage the ship, being damaged by bad weather, 
put into an interme^ate port, where the vessel 
was condemned. Tlie master, being unable to 
forward pltfs.' goods to their destination, sold 
them. In an action against defts. for their value, 
the jury found that the sale was not justified : — 
Held : on the construction of the above documents 
there was no contract between pltfs. & defts. for 
the carriage of the goods from Jjondon to Callao. 

As they are not principals, the only action that 
could be maintained against them would be that 
they professed to have an authority which they 
really did not possess. An agent who lias no 
authority to make contracts cannot be sued 
as a principal (Bramwell, L.J.). — Waostafp v. 
Anderson (1880), 6 C. P. D. 171 ; 49 L. J. Q. B. 
486; 42L.T.720; 28W.R.866; 4Asp.M.L.C. 
290, C. A. 

AnnotcUions : — BeM. Herman v. Royal Exchansro Shipping 
Co, Sc Patton (1884), C!ab. Sc El. 413 ; Rodoconachi v, 
MUbnm (1886), 66 L. J. Q. B. 202: KrUger v, Moel 
Tryvan Ship Co., [1907] A. C. 272 ; Armour v, Leopold 
Wolford (London), [1921] 3 K, B. 473. 


ii. Measure of Damages, 

3453. Original cost of goods freight advanced.] 
— Ewbank V, Nutting, No. 3460, ante, 

3454. Whether proceeds of sale.]— Ewbank v. 
Nutting, No. 3460, ante. 

3455. .]^— Acatos V, Burns, No. 2841, ante. 

3456. Loss oy sale freight advanced.] — The 
Margery, Anderson v, Geldabt (1864), 4 L. T. 
622. 

3457. Value of goods to owner If not sold.]— 

Acatos V. Burns, No. 2841, ante. 

3458. Interest.] — Interest allowed for a ship 3c 
cargo wrongfully taken by deft. ; & this being 


Navigation. 

done in the Indies, Indian interest allowed, de- 
ducting the charge of the return. — Ekins v . East 
IndiaCo. (1717), 1 P. Wms. 396 ; 2 Eq. Cas. Abr. 
633 ; 24 E. R. 441, L* C. ; affd, sub nom. East 
India Co. v , Ekines (1718), 2 Bro. Pari. Cas. 382, 
H. L. 

Annotation: — Mentd. Law v. East India Co. (1799), 4 Ves. 
824. 

C. Rights of Purchaser, 

3459. Where sale unauthorised — Purchaser 
acquires no title.] — Freeman v . East India Co., 
No. 3448, arUe, 

3460. Title acquired under law of country 

where goods sold — Goods subsequently brought to 
England.] — ^A cargo of deals was shipped onboard 
the Prussian vessel Augusta Bertha, by' Russian 
merchants at Onega, for an English firm carrying 
on business at Hull. The vessel struck on the 
rocks on the coast of Norway, but the cargo was 
landed safely. A survey was held, when the 
surveyors recommended, as best for all parties, 
that the ship & cargo should be sold, & the cargo 
was sold accordingly. It appeared, that by the 
law of Norway, though the captain might not 
xmder such circumstances be able to justify the sale 
as between himself & the owners of the cargo, an 
innocent purchaser would have a good title to the 
property bought at such sale : — Held : the sale 
in Norway l^und the property, & the goods, 
having afterwards come to this coimtry, the 
owner claiming under such sale had a good title 
to them as against the underjvriters to whom the 
cargo had been abandoned. — CAMMEUi v, Seweu. 
(1860), 5 H. & N. 728 ; 29 L. J. Ex. 350 ; 2 L. T. 
799 ; 6 Jur. N. S. 918 ; 8 W. R. 639 ; 157 E. R. 
1371, Ex. Ch. 

Annotations: — Distd. Liverpool Bank t). Foggo (1860), 2 
L. T. 694. Consd. Lloyd v. Gulbert (186.5), L. R. 1 Q. B. 
136. Apld. Ciastilquc v, Imrlo (1870), L. H. 4 H. L. 414. 
Refd. Tho Jufltyn (1802), 6 L. T. 563 ; Simpson v, Fogo 
(1863), 1 Horn. & M. 195 ; Tho Empire of Peace (1809), 
39 L. J. Adm. 12 ; Meyer v. llalli (1876), 45 L. J. Q. B. 
741 ; Eglinton v, Nonnan (1877), 46 L. J. Q. B. 5.57 ; 
Alcock V. Smith, I1892J 1 Ch. 238 ; Dulaney v. Meny, 
[1901] 1 K. B. 536. Mentd. Vadala v, Lawes (1890), 25 
Q. B. D. 310. 

D, Rights of Shipoioner, 

3461. Right against master — Injunction to re- 
strain sale.] — Delafibld v, Guanabeus (1809), 
cited in Daniell’s Chancery Practice, 8th ed., 
Vol. II. at p. 1407. 

3462. Wrongful sale — Right to sue in trover.]— 

By an agreement between A., the owner of a ship, 
B. & C., the ship was to be placed under the 
management of B. & C. to load outwards from 
Liverpool with a cargo for the Cape, Singapore, 
etc., consi^ed to their houses at these several 
ports. Before proceeding on the voyage, the 
captain received from B. & C. a letter of instruc- 
tion, desiring him to proceed on his return from 
Singapore to the Cape, in which letter was the 
following passage ; ** on your arrival there, you 
will call upon our managing partner D., & follow 
such directions there as he may give you regarding 
such part of tho cargo as is consigned to liis firm, 
& which he requires to be landed there." At 
Singapore, B. & 6. shipped coffee for London, to bo 
delivered to the shippers' order, pursuant to bills 
of lading signed by the captain, & indorsed, with- 
out his Knowledge, to certain persons in London. 
When the ship arrived at the' Cape, the coffoe 
being fdund to be in a heated state, was, by th(i 
orders of D., unshipped & sold. A. was aftor- 
wards compelled to pay the consignees of tho 
coffee for the non-delivery thereof, D. being 
examined upon interrogatories, expressly stateo 
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that ho was not a partner with B. & C. In case 
brought^ by A. against B. & 0., for wrongfully 
unshipping & selling certain coffee at the Cape of 
Good Hope, the declaration alleged, that “ defts., 
by their agents at the said several ports, had & 
exercised the mana gement & direction, ordering, 
control & government of the said ship, touching & 
in relation to the loading & unloading & freighting 
the same, & the consignment & disposition of the 
outward & homeward cargo thereof : — ffcld : 
having as shipowner the possession of, & a special 
property in, the coffee wliich had been wrongfully 
sold at the Cape, he, pltf., was entitled to recover 
on a count in trover. — Brockbank v, Anderson 
(1844), 7 Man. & G. 295 ; 7 Scott, N. B. 813 ; 13 
L. J. C. P. 102 ; 2 L. T. O. S. 458 ; 135 E. R. 124. 

3463. Contribution for general average.] — 

Hatxett V. WiGRAM, No. 4178, posL 

Freight.] — See Part VIII., Sect. 3, sub-sect. 4, 
D., post. 

Compare Sub-sect. 0, B., ante. 


SECT. 7.~-THE UNLOADING. 

Sub-sect. 1. — ^Arrival of Ship. 

A. In General. 

3464. Liberty to overcarry — Discharge Impos- 
sible without undue detention — Undue detention 
due to negligence — Of shipowner’s agents.] — A 

bill of lading contained the following clause : “If 
in the opinion of the master discharge cannot be 
effected without undue detention, the steamer shall 
have liberty to overcarry the cargo to London at 
merchant’s risk, & deliver there to consignees or 
their assigns.” 

The ship was delayed at a port of call in the 
course of her voyage by the negligence of the ship- 
owner’s agents, with the result that, on her 
arrival at the port where the goods were to be 
discharged, the master found that the discharge 
could not be effected without undue detention, & 
he therefore overcarried the goods to London. 
In an action by the consignee to recover damages 
for the overcarriage of the goods ; — Held : the 
damage was not so remote from the negligence of 
the shipowner’s agents as to disentitle the con- 
signee from succeeding in the action. — Searle v. 
Lund (1904), 90 L. T. 529 ; 20 T. L. R. 390 ; 9 
Asp. M. L. O. 557, C. A. 

3465. Proviso for lightening cargo— To allow 
ship to enter port — Expenses of lightening caused 
by negligence — Recovery by charterer.] — A ship- 
owner is not entitled Id burden the undertaking 
of the charterer of his vessel by using the space 
therein reserved for himself for a purpose which 
has no connection whatever with the voyage for 
which the vessel is engaged. 

A charterparty provided that a steamer should 
load “ a full & complete cargo . . . not exceeding 
what she can reasonably stow & carry over her 
tackle, apparel, provisions, & furniture,” & pro- 
ceed to a certain port & “ there lighten at receiver’s 
expense as much of the cargo as may be found 
necessary to allow steamer to en^r, at all times of 
high water, such port.” The chai’terers lightened 
cargo at a port in anticipation of difficulty in 
getting into the next port. The shipowners then 
loaded a larger amount of bunker coal than was 
1‘equired for the chartered voyage, necessitating 
a s^ond lightening outside the port of discharge : — 
Held : the chai*terers were entitled to recover the 
expenses of the second lightening fi*om the ship- 
owners, to whom the same hod been paid under 


protest. — Darling v. Raeburn, fl907] 1 K. B. 
846 ; 70 L. J. K. B. 570 ; 96 L. T. 437 ; 23 
T. L. R. 354; 10 Asp. M. L. 0. 429 ; 12 Com. Cas. 
262, C. A. 

B. What Conatitutea Arrival, 

(a) In General. 

3466. Arrival in port.] — ^Tharsis Sulphur &; 
Copper Co. v. Morel Brothers & Co., No. 3543, 
post. 

3467. Ship not berthed.] — Murphy v. 

Coffin, No. 3942, post. 

3468. .] — Sanders v, Jenkins, No. 

3567, post. 

3469. Failure to give directions as to 

berth.] — Jaqubs & Co. v. Wilson (1890), 7 
T. L. R. 119. 

3470. Dispatch to other port on account of 

strike.] — The Fox, No. 3869, post. 

3471. Arrival at gate of dock.] — (1) A charter- 
party for a ship to sail to “ London Surrey Com- 
mercial Docks ” is not satisfied by the ship arriving 
at the gate of the docks but not entering into the 
docks. 

(2) There is no established custom in the port 
of London by which the charterer of a timber- 
loaded ship is bound to secure for the vessel, on its 
arrival in the river, & in close contiguity to the 
docks named, the authority to enter into the docks. 
Tlie charterparty was to “ London Surrey Com- 
mercial Docks, or as near thereto as she may safely 
get, & lie always afloat.” As the docks were full 
the ship could not be given a dischar^ng berth, 
& the dock manager therefore refused it entrance 
into the docks. Both parties having named these 
docks in the charterparty, this refusal of the dock 
authorities was held not to be the fault of either 
party. The cause of the delay as to being ad- 
mitted into the docks was immaterial ; the length 
of the delay was material. The charterer would 
not name any other docks to which the ship might 
be taken. The ship’s master therefore took it to 
the Deptford Buoys, the nearest place U) the 
Surrey (bmmcrcial Docl^ where it could lie in 
safety afloat, & there discharged the cargo by 
lighters carrying the timber into the Surrey Com- 
mercial Docks, where it was afterwards sorted & 
put in order on the wharf : — Held : under the cir- 
cumstances existing in this case, the delay in dis- 
charging the cargo was to be attributed to the 
charterer, who therefore became liable to de- 
murrage, & to the charges for unloading. 

(3) The contract in the charterparty aj to de- 

murrage was this : The cargo was to bo supplied 
as fast as it could be taken on board, “ ^ to be 
received at port of discharge as fast as steamer can 
deliver as above ... & ten days’ demurrage over 
& above the said laying-days ” [there were no 
laying-days mentioned in the charterparty] “ at 
£30 per day, payable day by day, it being agreed 
that for the payment of all freight, dead freight, & 
demurrage, the owner shall have absolute charge 
& lien on the said cargo. . . .” “ Tlie cargo to be 

brought to & taken from alongside the ship at 
merchants’ risk & expense.” The ship did not 
fulfil the engagement in the charterparty to pro- 
ceed to the Surrey Commercial Docks by merely 
going to the gates of the docks, but when it had 
fulfilled the alternative to go as near thereto as it 
could safely get, the chaiierer was bound to take 
the cargo from alongside at his risk & expense. 
The shipowner was not bound to wait for an un- 
reasonable period, until the dock authorities 
should be able to assign the ship a discharging 
bcith in the docks. When that difficulty arose 
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about the aliip being admitted into the Surrey 
Commercial Docks, & the charterer would not 
name any other docks or place where the vessel 
might be unloaded, the shipowner gave notice to 
the charterer of the discharge of the cargo by 
lighters, & on taking the timber into the docks, 
gave notice to the dock authorities that it was 
delivered there subject to the claim for freight, 
demurrage, & delivery charges : — Held : he was 
warrant^ in so doing. 

(4) There may be many possibilities within the 
contemplation of the contract of charterparty 
which are not actually present to the minds of the 
parties at the time of making it, &; when one or 
other of these possibilities becomes a fact, the 
meaning of the contract must be taken to be, not 
what the parties did intend, for they had neither 
thought, nor intention regarding it, but that which 
the parties, as fair & reasonable men, would pre- 
sumably have agreed upon if, having such possi- 
bility in view, they had made express provision as 
to these several rights & liabilities in the event of 
its occurrence (Lord Watson). 

(5) When by terms of a charterparty, a loaded 
vessel is destined to a particular dock or as near 
thereto . as she may safely get, the first of these 
alternatives constitutes a primary objection, & in 
order to complete her voyage the vessel must 

E roceed to Sc into the dock named, unless it has 
ecome in some sense impossible b do so (Lord 
Watson). 

(6) The legal effect, as regards the obligation. on 
the merchant, is, I tliink, that he binds himself, on 
the ship arriving at the place where it is to be 
delivered, to take the cargo from alongside, & for 
that purpose to provide the proper appliances for 
taking delivery there. ... If the sMp may not 
get safely further than the entrance of the docks, 
• . • the merchant must provide lightera & other 
craft to take the cargo from alongside (Lord 
Blackburn). 

(7) If the ship got to a discharging berth within 
the dock, the merchant was, by himself, or the 
dock CO. as his agents, to provide proper means for 
landing the cargo on the quay (Lord Blackburn). 
— Dahl t?. Nelson, Donkin & Co. (1881), 6 App. 
Cas. 38 ; 50 L. J. Ch. 411 ; 44 L. T. 381 ; 29 W. R. 
543 ; 4 Asp. M. L. C. 392, H. L, ; affg, S. C. sub nom. 
Nelson r. Dahl (1879), 12 Ch. D. 508, C. A. 


Annotations: — As to (2) Befd. The Derwent (1901), 84 L. T. 
360 ; The Lizzie, ri919j P. 22. As to (3) Apld. The C:!ari8- 
brooke (1890), 15 P. D. 98. Befd. Saiung Ship MilTerton 
Co. V, Cape Town Sc District Qas Light Sc Coke Co. (1897), 
13 T. L. R. 548 ; Tillmanns v. S^. Knutsford, [1908] 2 

K. B. 385. As to (4) Consd. Be Oomptoir Commercial 
AnyezBoia v. Power, [1920] 1 K. B. 868. Befd. Countess 
Warwick S.S. Co. v. Le Nickel Soc. Anon., Anglo Northern 
Trading Co. v. Emlim, Jones Sc Williams (1917), 87 

L. J. K. B. 309. As to (5) Apld. The Alhambra (1880), 
5 P. D. 256. Conid. Horsley v. Price (1883), 11 Q, B. D. 
244. Befd. AUen v. CJoltart (1883), 11 Q. B. D. 782. 
As to (6) Apld. The Fox (1914). 83 L. J. P. 89. Befd. 
Bulman Sc Dickson v. Fenwick, [1894] 1 Q. B. 179 ; 
(Triton S.S. Co. v. Caetie MaU Packets Co., [1897] 2 Q. B. 
485 ; Akt. Olirebank v. Danck Svovlsyre Fabrik “ 


Tharsis Sulphur & Copper' Co. v. Morel, Ss91J 2 Q. Bl 
647 ; Monsen v. Machinanc, [1895] 2 Q. B. 562 ; Ben- 


saude V, Thames Sc Mersey Marine Insce. (1896), 75 L. T. 
156 ; Watson v. Bomer (1899), 4 Com. Cas. 335 ; ,Ardan 
S.S. Co. V, Weir (1905), 93 L. T. 559 ; Larsen v. Sylv^top 
(1908), 99 L. T. 94 ; Leonls S.S. Co. v. Rank, [1908] 1 
K. B. 499 : Embiiicos v. Reid, [1914] 3 K. B. 45 ; Horlook 
V. Beal, [1916] 1 A. C. 486 ; Tamplln S.S. Co. v. Anglo- 
Mexlcan Petroleum Products Co- [1916] 2 A. C. 397 ; 
Bank Lino v. Capel, [1919] A. O. 435 ; Hirii M^Ji 
Cheong Yue S.S. Co., [1926] A. 0. 497 ; United States 
Shipping Board e. Strick, [1926] A. C. 545. Mntd. 
Me&op^tan Water Board v. Dick Ker, [1917] 2 K. B. 
1 ; Matthey v. Curling, [1922] 2 A. O. 180 ; Toumler v. 
National Provlnolal Sc Union Bank of England, [1924] 1 
K. B. 461. 


8472. Arrival In river.]— Tharsis Sulphur & 
Copper Co. v. Morel Brothers & Co., No. 3543, 
post. 

3478. Arrival In dock.]— Tharsis Sulphur & 
Copper Co. v. Morel Brothers & Co., No. 3543, 
post. 

8474. Arrival within limits of port.] — Van 

Nievelt Goudrian & Co. Stoomvaart Maats- 
CHAPPiJ V. Forslind (C. H.) Sc Son, No. 3925, poef. 

3475. Arrival at named port “ always afloat — 
Nearest port where vessel may He with safety.] — 
Goods were shipped under a bill of lading to be 
delivered ** at the port of S. B. always afloat.” 
It was found to be impossible to unload at S. B. 
without ts/king ground, Sc the master discharged 
the goods at K. L., the nearest place where the 
vessel could lie in safety. In an action by the 
owners of the ship against the consignees of the 
goods for freight : — Held : the master acted 
reasonably in unloading at K. L., & the owners were 
entitled to freight. — Treglia v. Smith’s Timber 
Co., Ltd. (1896), 12 T. L. R.*363; 1 Com. Cas. 
360. 

AnnotaHon Hall S.S. Co. v. Paul (1914), 111 L. T. 

811. 


.] — See, also, Nos. 3480-3482, post 

Arrival at place of discharge In port.]— iS’ec 

Sub-sect. 2, post, 


(h) As Near as Ship can Safely Get. 

3476. General rule — Arrival at named dock must 
be Impossible.] — Dahl v. Nelson, Donkin Sc Co., 
No. 3471, ante. 

3477. Named port blocked with Ice — Discharge 
at Intermediate port.] — A cargo of railway bars 
was shipped under a charterparty to be carried 
from a port in England to Taganrog, in the Sea 
of Azof, or so near thereto as the ship could safely 
get, freight to be paid in London against certificate 
of right delivery of cargo. On the arrival of the 
ship, on Dec. 17, at Kertch, which was as near as 
he could then get to Taganrog, the captain found 
the sea blocked with ice till the ensuing spring ; 
& he proceeded to discharge the cargo, notwith- 
standing the opposition of the charterers’ agent. 
By the bill of la^ng the cargo was deliverable at 
Taganrog to a Russian railway co. freight & 
other conditions as per cliartirparty.” As no 
bill of lading was produced at Kertch, the captain 
placed the cargo in charge of the custom-house 
authorities ; Sc they, on Dec. 27, delivered it to the 
agent of the railway co. on his producing written 
authority from the co., together with copies of 
the charterparty Sc bill of le^ing, notwithstanding 
the captains claim to retain it until the freight 
was paid. The agent of the co. ^ave a written 
acknowledgment that he had received the car^ 


PART VIL SECT. 7, SUB-SECT. 1.— 
B. (a). 

8474 1. Arrival ioitfiin limits of port.] 
— Labrinaqa 8.S. Co., Ltd. v. Grbbn 
Sc Co., [1916] 2 I. U. 126.— IR. 

PART VIL SECT. 7, SUB-SECT. 1.— 
B. (b). 

•. Oenend rvle ,] — ^It is tbe duty 
of tbo captain if the ship oaiinot in 


jO go 
may. 
. Oo. 


f. Congestion in .port.] — A vessel 
on arrivu at a port could not get a 
berth at the quay ae they were all 
occupied. Sc could not nave been 
brought alongiida the quay for want 
of water. She wae, accordingly, 


safety go to the place ordered, t 
only as near thereto as she safely 
— PncAN V. Nbwfouldland Ry 
(1882), 6 Nfld. L. R. 421.— NFLD. 


moored to the quay at a distance of 
about 60 yards, another ve^ol 
between her &; the quay : — Held : 
vessel being moored^ as near the quay 
as was possible in the clroumstaiicea, 
bad reached her place of diwhaW.j^ 
La ciouR V. Donaldson Sc Son (1874)* 
1 R. (Ot. of Sess.) 912 ; 11 Sc. h. It- 
624.-HBCOT. 


Disoharge at entrance toportJ 
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on the power of the charterparty & bill of lading 
passed to him by the railway co. The ship then 
sailed from Kertch. The slupowner having sued 
the cha^rers for freight: — Held: (1) pltf. was 
not entitled to full freight, as the delivery at 
Kertch was not a delivery within the charterpaity ; 
(2) pltf, was not entitled to freight pro rata, as no 
new contract for such freight had been made. — 
Metcalfe v. Britannia Ironworks Co. (1877), 

2 Q. B. D. 423 ; 46 L. J. Q. B. 443 ; 36 L. T. 461 ; 
25 W. R. 720 ; 3 Asp. M. L. C. 407, C. A. 
Annotations: — As to (1) Bold. Horsley u. Price (1883), 11 

Q. B. D. 244. As to (2) Bald. Castel & Latta v. Trochioan 

(1884), Cab. & Kl. 276. Generatly, Beld. Dahl v. Nelson, 

Donkin (1881), 50 L. J. Oh. 411. 

3478. Canal insufflciently deep— Discharge of 
part of cargo at mouth*] — By the terms of a 
charterparty the ship was to take in a full cargo 
at Bombay, & proceed therewith to a safe port on 
the continent between Havre & Hamburg as 
-ordered, “or so near thereto as she might safely 
get.“ The cargo was to be brought to & taken 
from alongside at merchant’s risk & expense. 
The ship was ordered by the charterers to Kooger- 
polder in Holland. Koogerpolder is some distance 
up a canal, & the vessel with her full cargo on board 
drew too much water to proceed up the canal. 
No arrangements had been made by the charterers 
or consignees for taking delivery of any part of 
the cargo at the mouth of the canal. The portion 
of the cargo that required to be unloaded in order 
to enable the vessel to enter the canal was at least 
a third. The question arising under these circum- 
stances between the shipowners & the charterers 
which of them ought to bear the expenses of lighter- 
ing the cargo from the mouth of the canal to 
Koogerpolder : — Held : under the circumstances, 
the voyage imder the charterparty ended at the 
mouth of the canal, & consequently the charterers 
ought to bear the above-mentioned expenses. — 
Capper & Co. v, Wallace (1880), 6 Q. B. D. 163 ; 
49 L. J. Q. B. 350 ; 42 L. T. 130 ; 28 W. R. 424 ; 
4 Asp. M. L. 0, 223, D. C. 

Annotations: — Consd. Nielsen v. Wait (1885), 14 Q. B. D. 

516. NS. Reynolds v. Tomlinson (1896), 65 L. J. Q. B. 

496 ; Hall S.S. Co. v. Paul (1914), 111 L. T. 811. Brfd. 

Dahl V. Nelson, Donkin (1880), 6 App. Cas. 38 ; The 

Alhambra (1881), 44 L. T. 637 ; Horsley v. Price (1883), 

11 Q. B. D. 244. 

3479. .] — Reynolds & Co. v, Tom- 

linson, No. 3510, poet. 

3480. “And always afloat” — ^Entry Into port 
impossible without lightening.] — The Alhambra, 
No. 3514, poet. 

3481. Owing to state of tides.] — ^A 

ship was chartered to unload at S. or “ so near 
thereto as she may safely get at all times of tide 

always afloat,” & for delay in unloading the 
charterers were to pay demurrage. The state of 
the tide prevented the ship from reaching S. for 
four days after she arrived at the nearest pomt 
where she was able to float : — Held : according 
to the terms of the charterparty, this was a 
sufficient arrival of the ship at S. to found a claim 
for demurrage. — Horsley v. Price (1883), 11 
Q. B. D. 244 ; 62 L. J. Q. B. 603 ; 40 L.T. 101 ; 31 
W. R. 786 ; 6 Asp. M. L. C. 106. 

8482. Envy into dock named refused by 

authorities — Discharge at nearest dock where ship 
able to be afloat.]— Dahl v . Nelson, Donkin & 
Co., No. 3471, ante. 


8488. Named ports blockaded — Discharge at 
other port.] — Under a charterparty providing that 
the vessel should proceed to Tonapse & Taganrog, 
or “ so near thereunto as she could safely get,” 
& there deliver cargo: — Held: (1) these ports 
being under blockade, it was not a fulfllment of 
the contract for the vessel to discharge at Con- 
stantinople, even though that might be a reason- 
able course to adopt ; (2) the charterers having 
paid the freight imder protest at Constantinople, 
the charterers were entitled to recover it back, as, 
on these facts, there was no implied contract to pay 
freight pro rata. — Castel &, Latta v. Trechman 
( 1884), Cab. & El. 276. 

3484. Berth in named port already occupied — 
Occupying vessel detained by strike.] — T he Fox, 
No. 3869, post. 

3485. Congestion in port — Discharge in alterna- 
tive port — ^By order of shipping controller.] — 
Mongaldai Tea Co., Ltd. v. Blierman Lines, 
Ltd. (1920), 149 L. T. Jo. 302. 

Application of custom of port.] — See Sect. 15, 
sub-sect. 5, poet. 

C. Port of Discharge. 

(a) Port as Ordered. 

Meaning of port generally.] — See Nos. 1733-1735, 
ante. 

3486. Duty to name within reasonable time.] — 

Where by the terms of a charterparty of a vessel 
boimd for M., it was agreed that the vessel should, 
after delivering her outward cargo, with all con- 
venient speed proceed to such one of certain 
specifled ports as should be ordered at M. & there 
load from the factors of the charterer a full & 
complete cargo, etc., & therewith proceed to the 
United Kingdom : — Held : it was incumbent on 
the charterer to give orders ^ to the sailing of 
the vessel within a reasonable time after her arrival 
at M., & he was liable to an action for delaying to 
do so, though it did not appear from the declara- 
tion that the vessel had ffischarged her outward 
cargo. — Woolley v. Reddelien (1843), 5 Man. 
& G. 316 ; 6 Scott, N. R. 1«9 ; 12 L. J. C. P. 152 ; 
7Jur. 930 ; 134 E. R. 585. 

3487. Duty to name possible port.] — A charter- 
party provided that pltfs.* vessel should proceed 
mth a cargo of nitrate to one of several ports in 
the United Kingdom for orders to discharge at a 
safe port in the United Kingdom or one of several 
named ports in Denmark, arrest & restraints of 
princes being mutually excluded. hen the 
vessel arrived at one of the ports for orders, defts., 
holders of a bill of lading wliich incorporated the 
the above terms of the cha^rparty, ordered her 
to one of the named Danish ports, whicii had 
become an impossible port owing to the fact, 
known to defts., that the further importahon of 
nitrate into Denmark had been prohibited by the 
British Govt. The master, being unable .to go 
to the port ordered, discharged the ca^o in the 
United Kingdom. In an action against defte. 
for fmght i—Held : it was an implied term of the 
bill of lading that defts. should order the ship to 
a possible port & so give pltfs. an opportumty of 

freight, & as defts. had failed to do ^is, 
pltfs. were entitled to discharge the cargo where 


j“Brkmnbr & Thomson r. Bukrell 
s. (Ig77)^ 4 ) 934.— 

b, Ship of too great draught to 
Where a bill of kding 
2? , that goods shipped on board a 
to be delivered at the port 
of D., Sc tlM vessel is of too great a 


draught to porinlt of being taken to 
D., the delivery of the goods at the 
port of C., at which aU goods by large 
vessels coming to D. are oustomarily 
discharged. Is a sufiBcient disohaw of 
the bill of ladji^.—BRi^B & Co. V. 
Scott (1886), 4 N. Z. L. R. 143 (S. C.). 
^N.Z. 


PART VII. SECT. 7, SUB-SECT. 1.— 
C. (a), 

k. Failure to berth owing to con- 
gestion.}-- A charterpai'ty provided that 
the vessel should proceed to C. & 
theredischarro . . . asorder^.’* The 
ves^ arrived at C. Deo. 4. Deft., the 
consignee, order^ the vessel to proceed 



520 Shipping and 

Sect 7. — The unloading: Sub^sect, 1, C. (a) <£? 
(h) i.] 

they did & to claim freight.— Akt. Omvbbank v. 
Daksk Svovlsybe Fabrik, [1919] 2 K, B. 162 ; 
120 L. T. 629 ; 36 T. L. R. 873 ; 14 Asp. M. L. 0. 
426 ; aid) nom. Akt. Geyser v. Daksk Svovlsyrb 
& SUPHERPHOSPHAT FABRIK, AKT. OlIVEBANK V . 
Same, 88 L. J. K. B. 745 ; 24 Com. Cas. 178, 
C. A. 

Duty to name safe port .] — See Sub-sect. 1, C. (5), 
post 

3488. Failure to name port — Where condition to 
wait for orders at port of call — ^Master not botmd 
to demand orders — Right to elect port of discharge.] 

— Declaration alleged that deft., being master of a 
ship lying at Copenhagen, agreed with pltfs., by 
charterparty between them, that the ship should 
proceed to Nyland, & there load from pltfs.* 
factors a cargo of timber, & proceed therewith to 
a coal port, or a good & safe port in the Firth of 
Forth, or to London, or to a gc^d & safe port on 
the East coast of Great Britain, as ordered, on 
signing bills of lading, or at Elsinore downwards, 
to wit, homewards, & deliver her cargo on being 
paid freight, that the ship did proceed to Nyland, 
& there load, & deft, signed a bill of lading for the 
cargo, in which it was stated, as the fact was, that 
the ship was bound for orders at Elsinore, that the 
ship arrived at Elsinore downwards, yet deft, 
would not communicate with pltfs., to wit in 
London, as he could have done, or wait a reason- 
able time at Elsinore downwards for orders ; but, 
before a reasonable time had elapsed for pltfs. 
to give or send orders to Elsinore, deft, took the 
ship with the cargo, without orders & against the 
will of pltfs., to Leith, a port in the Firth of Forth, 
where pltfs. did not require the cargo to be, by which 
pltfs. were put to expense in bringing the cargo 
from Leith to London. Pleas : (a) as to deft, not 
communicating with pltfs., that deft, was not 
bound so to communicate, (6) as to the residue of 
declaration, that deft, waited a reasonable time 
at Elsinore downward for orders, but no orders were 
given or sent by pltfs. to Elsinore within a reason- 
able time ; wherefore deft., after the lapse of a 
reasonable time for the receipt of orders, proceeded 
with the ship & cargo to Leith, being a good & 
safe port in the Firth of Forth, without any notice 
or knowledge that pltfs. did not wish the ship & 
cargo to proceed there or did not require the cargo 
there. On demurrer ; — Held : pltfs. were not 
entitled to recover, deft, not being boimd to com- 
municate, k being justified, in the absence of orders, 
in taking the cargo to a place named in the charter- 
party. — SIEVEKING r. Maass (1856), 6 E. & B. 
670 ; 25 L. J. Q. B. 368 ; 27 L. T. O. S. 264 ; 2 
Jur. N. S. 615 ; 4 W. R. 606 ; 119 E. R. 1013, 
Ex. Ch. 

Annotaiion: — Consd. Procter Garrett Marston u. Oakwin 

8.S. Co., [1926] 1 E. B. 244. 

8489. Liability of charterers for 

damages — Where provision for demurrage ] — 

French v, Gerber, No. 1961, ante- 

8490. .1 — Pltfs., the ship- 

owners, chartered a ship to defts., the charterers, 
to carry a cargo of grain. The charterparty pro- 
vided that when lo^ed the ship was to proceed 
to a named port of call there await orders as to 
the port of discharge. It further provided that 
“ Orders as to port of discharge are to be given 
to the master within twenty-four hours after 


Navigation. 

receipt by consignees, the charterers, of master’s 
telegraphic repoSb ... of his arrival at the port 
of Mill, & for any detention waiting for orders, 
after the aforesaid twenty-four hours, the 
charterers or their agents shall pay to the steamer 
30a. per hour. . . .** The steamer was detained 
at the port of call for over thirteen days. The 
sole cause of the detention was the deliberate 
refusal of the charterers to name a port of discharge. 
It suited their business arrangements to keep 
the steamer at the port of call. They admitted 
liability & paid a sum calculated at 30$. an hour 
for the period of detention less twenty-four hours. 
The shipowners treated the contract as still being 
in operation during the period of detention, but 
they contended that the detention clause had no 
application in the circumstances which had 
happened & that they were entitled to damages at 
common law. In an arbn., the umpire found in 
favour of the shipowners : — Held : the charterers 
were not entitled deliberately to neglect & refuse 
to send orders as to the port of disch^ge, but the 
shipowners, having treated the ship as being 
detained under the clause in question, were only 
entitled to damages at the agreed rate ; & the 
charterers were not entitled to deduct a^ com- 
mission from the sum paid for detention. — 
Ethel Radclifpe S.S. Co. v. Barnett (1926), 
96 L. J. K. B. 561 ; 135 L. T. 176 ; 42 T. L. R. 
385 ; 70 Sol. Jo. 484 ; 17 Asp. M. L. C. 65 ; 31 
Com. Cas. 222, C. A. 

AnnoUUion: — ^Befd. Akt. Ileidar v. Aroos, [1927] 1 K. 13. 

352. 

3491 . Duty of ship to wait reasonable 

time.] — (1) A charterparty provided that the ship 
should pi’oceed to a port of call for orders concern- 
ing the port of discharge ; that orders should be 
given to the master within twenty-four hours 
after receipt of his report of his arrival at the port 
of call, & that for any detention of the ship while 
awaiting orders after the twenty-four hours the 
charterers should pay the sliipowners extra 
remuneration. Orders not having been sent within 
the twenty-four hours aforesaid, but having been 
sent witlun twenty-four hours after they had 
elapsed : — Held : it was the duty of the shipowners 
to have the ship at the port of call for the twenty- 
four hours & for a reasonable time thereafter ; in 
the circumstances twenty-four hours after the 
expiration of the first period of twenty-four hours 
was a reasonable time ; &, the ship having left 
before this reasonable time had elapsed, the owners 
had committed a breach of the charterparty. 

(2) The charterers sold the cargo on board the 
ship as “ shipped per TV. arrived fet. Vincent.” 
The ship had arrived at St. Vincent, but, through 
the shipowners* breach of the charterparty, had 
left before the date of the contract. On dis- 
covering this the purchasers refused to accept the 
cargo except at a sum which was £300 below the 
contract price, to which the charterers agreed : — 
Held: it was a condition of the contract that 
the ship should have arrived at St. Vincent & 
should be there at the date of the contracts ; the 
purchasers were entitled to refuse the cargo except 
upon the terms that the contract price should be 
r^uced by £300, & this compromise was a reason- 
able one, consequently the charterers could 
recover the sum of £300 from the shipowners as 
damages for the breach of the .charterparty. 
PftocTER Garrett Marston, Ltd. v. Oakwin 
S.8. Co., [1926] 1 K. B. 244 ; 96 L. J. K. B. 375 ; 


to the A. Dock to a suitable berth, admitted to a berth until Feb. 22 as the place of discharge. & the 
Owing to the congested state of the Held .* In an action for demurrage, the , days commenced on Feb. 

shipping & circumstances over which charterparty must be construed as If Eixsfsbn v. Stephan (190£V 

deft, had no control, the vessel was not the A. Dock had been orlglnaJly named I S. 0. 252 ; 12 0. T. 11. 457. — 8. AF. 
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134 L. T. 388 ; 42 T. L. B. 232 ; 16 Asp. M, L. C. 
000 ; 31 Com. Gas. 213, C. A. 

Annotationa : — Aa to (1) Conid. Ethel Hadcliffe S.S. Co. v, 

Barnett (1926), 05 L. J. K. B. 561. Be!d. Akt. Keidar v. 

Aroos, [1027] 1 K. B. 352. 

8492. Whether breach of contract as be- 

tween seller & buyer of goods.] — Where a contract 
was to be performed by acceptance of a cargo at 
the port of delivery, & the buyers were to name the 
port of delivery, the failure to do so &; expression 
of inability to perform the contract is not jjcr se 
a breach of the contract which remains unbroken, 
until the ship actually arrives at her port of final 
destination . — Re Hall, Ex p. Haixiday (1866), 
12 L. T. 624 ; 11 Jur. N. S. 817 ; 13 W. R. 906, 


L. C. 

3493. Effect of naming impossible port — ^Port 
blockaded.] — By a charterparty deft, engaged 
that his ship should return with all convenient 
speed to L. & there load a full & complete cargo 
of salt & proceed therewith to T. & deliver the 
same their freight free, & there or at St. M.’s load 
a homeward cargo of fruit. At the time the 
charterparty was entered into T. was in a state of 
blockade, which fact had been notified to Govt. 
& officially communicated to Lloyd’s : — Held : the 
fact of the existence of the blockade was no excuse 
for the non-performance of the contract by deft., 
&; did not render the voyage illegal in its incep- 
tion. — Medeiros v. Hill (1832), 8 Bing. 231 ; 1 
Moo. & S. 311 ; 1 L. J. C. P. 77 ; 131 E. R. 390. 


AnnoMiona : — Consd. Jackson in Union Marino Insco. 

(1874), L. 11. 10 0. P. 125. Eeld. The Helen (1865), L. R. 

1 A. & E. 1. 

3494. Strike In progress — Application of 

express exemption clause.] — Bulman &; Dickson 
v. Fenwick & Co., No. 2767, ayiie, 

3495 . Cargo declared contraband — ^Right of 

shipowner to damages for detention.] — A kt. 
Olivebank V . Dansk Svov’lsyre Pabrik, No. 
3487, ante, 

3496. What constitutes breach of charterparty — 
Express condition against “ ice bound port ” — 
Liability of charterer for damage to ship by ice.] — 

A steamer was chartered for a Baltic round voyage 
in winter. The charterparty contained the follow- 
ing clause : “ The steamer shall not be ordered to 
any port where fever or pestilence is present, or 
any port blockaded, or where hostilities are being 
carried on, or any icebound port, or any port 
where lights or lightships are or are about to be 
withdrawn by reason of ice or war, or where there 
is risk that in the ordinary course of things the 
steamer will not be able on account of ice to enter 
the port or to get out after having completed load- 
ing or discharging, nor shall the steamer be obliged 
to force ice.” The charterers ordered the steamer 
to Abo, a port in Finland, which is naturally ice- 
bound in winter, but is kept open all the year by 
means of ice breakers employed for that purpose 
by the Govt, of Finland. On the voyage to Abo 
the steamer encountered ice. The captain tried 
to force his way through, but failed, & the steamer 
remained fast in the ice until released by an ice 
breaker from Stockholm. The captain then con- 
tinued his voyage & reached Abo. There it was 
found that the steamer had been injured by 
contact with the ice. The shipowners sued the 
charterers for breaches of the charterparty ; («) in 
ordering the steamer to an icebound port ; (h) in 
ordering her to a port on her way to which she was 
obliged to force ice i—Held : (1) Abo was not an 
icebound port within the meaning of the charter- 
party, & there had been no breach by the charterers 
as firstly alleged ; (2) on the true construction of 
the charterparty thei*e haul been no breach by the 
charterers as secondly alleged. — Limerick S.S. Co. 


V. Stott, [1921] 2 K. B. 613 ; 90 L. J. K. B. 866 ; 
126 L. T. 616 ; 37 T. L. R. 674 ; 16 Asp. M. L. C. 
323, 0. A. 

Annotation : — OeneraUy, Befd. Wye Shipping Co. v. Chomin 
do for Parls-Orleans, [1022] 1 K. B. 617. 


(b) Safe Port, 
i. In General. 


3497. Effect of naming unsafe port — ^Right of 
master to refuse to enter.] — The Mary & Sabah, 
Wilkinson v. Sharland (1866), 3 L. T. 481. 

3498. .]— The Duncan v. Roster, The 

Teutonia, No. 3166, ante. 

3499. Right of shipowner against charterers 

— Damages for detention of ship.] — Ogden v. 
Graham, No. 3509, post. 

3500. Right of shipowner against consignor 

— Costs of defending action by consignee.] — A 
shipowner entered into a charterparty with the 
consignor of goods by which he was to deliver them 
at a good & i^e port to be named by the consignor. 
The consignor named a port at which it was found 
that the ship could not safely unload, & the captain 
proceeded elsewhere & unloaded. The consignee 
brought an action against the captain for damages 
for delivering elsewhere ; the consignor wrote to the 
captain : “We would recommend you to settle 
the matter in the best way you can.” The ship- 
owner defended the action & was ultimately suc- 
cessful ; but he incurred considerable costs in 
excess of those which the unsuccessful pa^y had 
to pay : — Held : in an action by the shipowner 
against the consignor, such costs not being damages 
fiowing from the consignor’s breach of contract, 
& the consignor not having given authority to 
incur them, the shipowner could not recover them ; 
the amount recoverable by the shipowner in respect 
of port dues was only the difference between what 
he would have paid had the ship unloaded at the 
port named, & what he actually did pay ; & 
insurance on the voyage from the port named to 
a safe port must be taken to have been included in 
the claim for demurrage, wliich had been allowed 
in full. — Evans v. Bullock (1877), 38 L. T. 34 ; 


3 Asp. M. L. 0. 552. 

3501 . Duty of master to discharge In safe 

port.] — Pltfs. shipped goods which were contra- 
band of war on defts.’ ship f-jr carriage from 
London to Yokohama under a bill of lading con- 
taining the exception of “ restraint of princes, 
&; also a special clause that “ if the entering of 
or discharging in the port, of discharge, shall be 
considered by the master unsiife by reason of 
war . . . the mfist/cr may land the goods at the 
nearest safe & convenient port.” The ship also 
can'ied goods belonging to other shippers, in 
the course of her voyage the ship arrived at 
Hong Kong, & on the day pi her arrival there 
war was declared between China & Japan, there 
were at that time several Chinese war-vessels m 
& round the port of Hong Kong, & it the master 
had attempted to sail thence with the pltfs. goods 
on board there would have been a serious danger 
of their being seized & confiscated. The maswr 
accordingly landed them there. In an action for 
breach of contract to carry the goods to 
Yokohama -.—Held ; (1 ) the risk of the goods bei^ 
seized, if attempted to be carried further, amounted 
to a “ restraint of princes ” within the exception ; 
(2) such risk of seizure, on the voyage betw^ 
Hontt Kong & Yokohama, rendered the entering 
of or^discharging in the port ” of Yokohama u^e 
witliin the meaning of the special clause ; (3) the 
master’s duty to take care of the CMgo jiwtifl^ 
liim, apart from any exceptions in the bill of ladin^t, 
in londing pltfs.’ goods where he did. — Nobbls 
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order, contains a stipulation that all the goods 
are to be taken out m a certain number of days 
after arrival, or to pay demurrage, the indorsee 
of the bill of lading who takes out the goods is 
liable for demurrage, from the expiration of the 
lay days calculated from the arrival of the ship, 
without receiving any notice of that event. 

A^ere there is such a bill of lading, if there be 
any inaccuracy in the entry of the ship's name at 
the custom house, whereby the owner of the 
goods, notwithstanding proper inquiries for that 
purpose, was deprived of the usual means of being 
informed of the ship’s arrival demurrage cannot 
be recovered. — Harman v, Clarke (1816), 4 
Camp. 150 ; 171 E. R. 61, N. P. 

AnnotcUions : — Distd. Falrbridfire v. Pace (1844), 1 Car. & Kir. 
317. Refd. Bourne v. Gatllfl (1844), 11 Cl. 8c Flu. 45. 

8521. No custom or special contract.] — 

Houlder V, General Steam Navigation Co., 
No. 3698, post, 

3522. .] — The shipowner ... is not bound 

to give notice that his ship is so aiTived & is so 
ready (Brett, L.J.). — Nelson v, Dahl (1879), 
12 Ch. D. 608 ; 41 L. T. 365 ; 28 W. R. 57 ; 4 
Asp. M. L. C. 172, C. A. ; on appeal^ sub nom, 
Dahl v. Nelson, Donkin & Co. (1881), 6 App. 
Cas. 38, H. L. 

..innovations.*— Refd. The Caiisbrooke (1890), 15 P. D. 98 ; 
Carlton S.S. Co. v. Castle Mail Packets CJo., I1897J 2 Q. B. 
485 ; Leqnis S.S. Co. v. Rank, [1908] 1 K. B. 499. Mentd. 
Tho Alhambra (1880), 5 P. D. 256 ; Allen v, Coltart (1883), 
11 Q. B. D. 782 ; Horsley u. Price (1883), 11 Q. B. D. 244 ; 
Morphy v. Coffin (1883), 12 Q. B. D. 87 ; Castel 8c Latta v. 
Treomnan (1884), Cab. 8c 276 : Pyman v, Dreyfus 
(1889), 24 Q. B. D. 152 ; Tharsis Sulphur 8c Copper Co. v. 
Morel, [18911 2 Q. B. 647 ; Bulman &; Dickson v. Femvlck, 
[1894] 1 Q. B. 179 ; Monsen v, Macfarlanc, [1895] 2 Q. B. 
662 ; Bensaude e. Thames & Mersey Marine Insce. (1896), 
75 L. T. 155 ; Sailing Ship Milverton Co. v. Cape Town 6c 
District Gas Light 8c Coke Co. (1897), 13 T. L. It. 548 ; 
Watson V, Bomer (1899), 4 Ck)m. Cas. 335 ; Tho Derwent 
0901), 84 L. T. 360 ; Ardan S.S. Co. v. Weir (1905), 93 
L. T. 559 : Larsen r. Sylvester (1908), 99 L. T. 94 ; Till- 
manns v. S.S. Knutsford, [1908l_2 K. B. 385 ; Emblricos 
V, Reid, [1914] 3 K. B. 45 ; The Fox (1914), 83 L. J. P. 89 ; 
Horlock V, Beal, [19161 1 A. C. 486 ; F. A. Tamplin S.S. 
Co. V, Anglo-Mexicaii Petroleum Products Co., (1916J 2 
A. C. 397 ; Coimtcss Warwick S.S. Co. u. IjO Nickel Soc. 
Anon., Anglo Northern Trading Ck). r. Emlyn, Jones & 
WiUiams (1917), 87 L. J. K, B. 309 ; Metropolitan WaUT 
Board v. Dick Kerr, [1917] 2 K. B. 1 ; Akt. Olivebank v. 
Danck Svovlsyrc Fabiik, [1919] 1 K. B. 388 ; Bank Line 
r. Capel, [1919] A. C. 435 ; The Lizzie, [1919] P. 22; 
Be Conmtoir Commercial Anversols 8c Power, [1920] 1 
K. B. 868: Matth^ r. Curling, [1922] 2 A. C. 180; 
Toumler v. National Provincial 8c Union Bank of England, 
|1924] 1 K. B. 461 ; Hirji Muljl v. Cheong Yue S.S. Co., 
[1926] A. C. 497 ; United Stotos Shipping Board v. 
Strick, [1926] A. C. 545. 

3523. .] — The Clan Macdonald, No. 3806, 

sst, 

3524. Express clause in bill of lading — 

Effect of notification clause ** in ocean bill of 
lading.] — E. Clemens Horst Co. v, Norfolk & 
North American Steam Shipping Co., Ltd., 
No. 2223, ante, 

3525. Duty of consignee to inquire.] — Houlder 
V, General Steam Navigation Co., No. 3698, 
ante, 

3526. Inaccurate entry of ship’s name.] — 

Harbian V, Clarke, No. 3620, ante, 

3527. What is sufficient notification — ^Notifica- 
tion by post — ^Though letter not delivered.] — E. 

Clebcens Horst Co. v, Norfolk & North Ameri- 
can Steam Shippinq Co., Ltd., No. 2223, ante. 


3528. Notice given to wrong persons.] — When 
a ship is by the charter to be addressed, at the 
port of dischai^e, to the charterer’s agents, tho 
charterer is entitled to recover from the shipowner 
excess of freight received by other agents, to 
whom he has addressed the snip ; & if it appear 
that the charterer’ s^ broker, if allowed to have the 
ship, would have sent to the consignees to come 
& take their goods, & thus have prevented delay, 
the shipowner cannot claim demurrage for delay 
caused by the absence of such notice to consignees. 
— BRAD4-EY V, Goddard (1863), 3 P. & F. 638, 
N. P. 


Sub-sect. 2. — Place of Discharge in Port. 

A, In General, 

3529. Whether ship bound to proceed to berth 
on Sunday.] — Brereton v. Chapman, No. 3930, 
post, 

3530. What constitutes arrival at place of dis- 
charge — Entry for meter.] — Kell v, Anderson, 
No. 3022, post, 

3531. Off the berth.”] — T homson v, 

London & Grays Seaborne Coal Co., Ltd. 
(1895), 12 T. L. R. 99. 

3532. No warranty to proceed to usual place In 
any event.] — The Argos (Cargo Ex), Gaudet v. 
Brown, The Hewsons, Geipel v, Cornforth, 
No. 3236, ante, 

3533. More than one suitable place of discharge 
— Election by charterers or assi^ees of cargo.] — 

Where at the port of discharge there are two docks 
both equally fit & proper to receive the ship, & 
one of them is the more usual for discharge of cargo 
of the kind carried by the ship, the charterers or 
assignees of the cargo have the right to decide 
at which bertk the sliip shall discharge, & the 
shipowners or their agent must comply with any 
request for a particular berth. — George H. Ire- 
land & Sons v. Southdown S.S. Co., Ltd. (1926), 
136 L. T. 412 ; 17 Asp. M. L. C. 187 ; 32 Com. 
Cas. 73. 

B, Where Place Named in Contract, 

3534. Duty of ship — To proceed to place named — 
Unless unsafe.] — By a charterparty made between 
pltf. & deft, it was agreed that the ship Bebec 
should take on board from deft, a cargo of culm 
at LlanneUy, & “ proceed with all convenient 
speed to C.’s wharf, Rochester, or so near thereto 
as she might safely get.” The ship arrived at 
Rochester on Oct. 24, & was moored at a place 
called the Buoys, which was distant about 300 
yards from C.’s wharf. The master then gave 
deft.’s agent notice that the ship was ready to 
discharge the cargo ; deft.’s agent ordered the 
master to proceed with the ship to C.’s wharf. 
In consequence of the state of the tides & the 
want of water, the ship was then unable to get to 

C.’s wharf, & deft.’s agent refused to send lighters 
to lighten the ship to enable her to do so. The 
ship did not reach C.’s wharf until Nov. 4. In an 
action for demurrage : — Held : deft, was not 
bound to unload the ship until she reached C. s 
wharf, & tho lay days did not begin until Nov.^ 4. 

The master is bound to take his ship to C. s 
wharf unless prevented by some permanent 


8526 L Duty of consianee to inquire, ] — 
Where the importer of goods has the 
bill of lading in his possession it is his 
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duty to ascertain by what vessel the 8525 11. . 

goods are coming, or to notify the agents consgnee to asc 


Bank of Canada (1898), Q. E. 14 8. C. 
293.— CAN. 

8525 11. .] — ^It is tho duty of the 

consgnee to ascertain when the goods 
will arrive dc to be ready to take 
delivery. — F reeman v, Pbninsuiar 8c 
Oriental Steam Navioation Co., 


Ltd. (1913), I. L. E. 41 Cole. 703.— 

IND. 

PART VII. SECT. 7, SUB-SECT. 2.— B. 

1. Construction of clause as to ^l% 
ing at pasiicular wharf ,] — bill oi 
inirtitig had the following memorandi^ 
written on its margin : “ Goods to bo 
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obstruction. This is a contract to proceed to a 
certain place, & if in the ordinary course of naviga- 
tion the ship could get there, the master was 
bound to take her (Pollock, O.B.). — ^Babtifell 
V. Lloyd (1862), 1 H. & 0. 388 ; 31 L. J. Ex. 
413 ; 10 W. R, 721. 

Annotations ;~C0]i8d. The Alhambra (1880), 6 P. D. 256 ; 
Dahl V. Nelson, Donkin (1880), 6 App. Cas. 38 ; Allen v. 
Cplt^(1883), 11 Q. B. D. 782 ; Horsley v. Price (1883), 
11 Q. B* D. 244. 


8585. Remedy lor breach of contract — Injunc- 
tion.] — An interim injunction granted restraining 
shipowners from discharging part of a cargo in a 
paAicular dock contrary to the terms of the bills 
of lading. — Wood & Co. v. Atlantic Transport 
Co., Ltd. (1900), 6 Com. Cas. 121. 

8536. “ Usual place of discharge ** — Meaning 
of.] — Leonis S.S. Co., Ltd. v. Rank (Joseph), 
Ltd., No. 3950, post. 

8537. Necessity for sanction of authori- 

ties.] — Good & Co. v. Isaacs, No. 3741, post. 

8538. Right of cargo owner to select place — 

Where more places than one.] — I am of opinion 
that upon general principles, upon which Lord 
Kingsdown truly says, for the sake of the public 
interest, questions of general mercantile law should 
be decided (Kirchner v. Venus, No. 4054, post), 
it was the duty of the master, in the circumstances 
stated, to have obeyed, when he did receive it, 
the order of the proprietor of the cargo. The 
charterparty being open, the place of discharge 
has necessarily to be supplied. It cannot, I 
think, be reasonably contended that a foreign 
master entering this port, perhaps for the first 
time, was entitled to select the dock which he 
considered to be “ the usual place of discharge,” 

to disregard the dhection of the proprietor of 
the cargo as to the dock in which his interests 
required that the cargo should be delivered (Sir 
Robert Phillimore). — The I"elix (1868), L. R. 
2 A. & B. 273 ; 37 L. J. Adm. 48 ; 18 L. T. 687 ; 
17 W. R. 102 ; 3 Mar. L. C. 100. 


Annotations : — Consd. Loonls S.S. Co. v. Honk, [1908] 1 K. B. 
499 ; Ireland v. Southdown S.S. Co. (1926), 136 L. T. 412. 
Befd. The Princess Royal (1870), L, R. 3 A. & E. 41 ; 
Saunders v, Jenkins (1890), 13 T. L. II, 24 ; Armement 
Adolf Deppo V. Robinson, [1917] 2 K. B, 204 ; Miohalinos 
V. Dreyfus (1924), 131 L. T. 177 ; Van Nievelt Goudrian, 
Stoomvaart MOpat^chapplj v. Forsllnd (1925), 133 L. T. 
467 ; Lewis v. Dreyfus (1926), 31 Com. Cas. 239. 


3539. .] — George H. Ireland 

& Sons v. Southdown S.S. Oo., Ltd., No. 3633, 
ante. 

8540. Right of shipowner — ^Damages to ship’s 
bottom — Against consignee.] — Defts. had entered 
into a contract for a supply of stone to be 
delivered alongside a landing place at Iken Cliff, 
on the river Aide, in Suffolk, & the seller of 
the stone employed pltf.’s barge to carry the 
stone. Defts. had no interest in or right to 
use the bank of the river at Iken Cliff, except 
by permission of the owner obtained before they 
entered into the contract. At Iken Cliff there 
was no wharf or quay, or even bank, alongside 
which a barge coiild discharge, & there was no 
fixed or defined berth ; but the landing place at 
Iken Cliff was a place at which barges such as 
pltf.’s could safely discharge by means of planks 
laid upon trestles from the barge to the bank of 
the river. Upon arrival at Iken Cliff, the master 
of the barge, by the advice of her pilot & a man 
in a fishing boat, selected a place as near the bank 
as her draught would permit, at which the barge 
was moored. She lay upon uneven ground & 
was damaged : — Held : defts. were not liable to 


pltf. for the damage, upon the ground that there 
was no representation, expressed or implied, by 
defts. that any particular spot was a proper place 
to take the^ground, or to lie in for discharging ; 

it was for the master of the barge, knowing bds 
own barge & her draught, to select the place 
where he would lie to discharge. He had no reason 
to expect that the bed of the river would be free 
from all inequalities, & there was nothing of which 
defts. were bound to give any warning to him. — 
Parker v. Plomesgate Rural Council (1903), 
9 Com. Cas. 107. 

8541. Against charterers — Where 

breach of contract to lighter immediately.] — 

Applts.* ship was chartered by reaps, to convey 
a cargo of wheat from Port jAithur to Port Col- 
bome. The contract provided that on arrival 
of the vessel at Port Colbome she was to proceed 
to resps.* elevator to lighter, & then proceed at 
once to her winter berth. On her arrival the berth 
alongside resps.* elevator, to which under the 
charter she was to proceed, was occupied by 
another vessel, & resps.* elevator was full. She 
was moved under protest to a position elsewhere, 
& after a few days she was able to get alongside 
the elevator, but the elevator was still full, & while 
she was waiting there to be lightered the water 
fell, & in settling down she rested on a large 
anchor in the harbour & sustained serious damage, 
in respect of which the action was brought ; — 
Held : as the breach of contract immediately 
to lighter the vessel was the cause of the damage 
applts. were entitled to recover. — Great IjAEES 
S.S. Oo. V. Maple Leaf Milling Co., Ltd. (1924), 
41 T. I.. R. 21, P. 0. 


C. Where Place to he Named. 

3542. Duty of ship — To discharge at berth 
named — When insufficient water — ^Provision for 
discharge always afloat.] — (1) A charterparty pro- 
vided that the ship should load with a cargo & 
proceed therewith to a port “ to discharge in a 
dock as ordered on arriving if sufficient water, 
or so near thereto as she may safely get always 
afloat ** : — Held : the ship was only bound to 
discharge in the dock named if there was sufficient 
water there at the time the order was given. 

(2) The fact that the holder of a biU of lading, 
who is the indorsee thereof merely by way of 
security for advances made by him, & so not 
liable as owner of the goods under Bills of Lading 
Act, 1855 (c. Ill), s. 1, demands & takes delivery 
of the goods under the bill of lading, evidence 
of a new agreement by him to comply with all the 
conditions of the bill of lading, & to take delivery 
accordingly. — ^Allen v. Ooltart (1883), 11 

Q. B. D. 782 ; 62 L. J. Q. B. 686 ; 48 L. T. 944 ; 
31 W. R. 841 ; 6 Asp. M. L. 0. 104. 

AnnotalUms : — As to (1) Refd. Horelcy r. Price (1883), 62 
L. ,T. Q. B. 603. As to (2) Befd. Brandt v. Liveiiiool, 
Brazil & River Plate Steam Naviiratiou Co., [1924] 1 
K. B. 675. 

3543. Duty of party having right to name berth — 

To exercise right in reasonable time.] — ^By a charter- 
party the vessel was to proceed to the Mersey 
& deliver her cargo at any safe berth as ordered 
on arrival in the dock at Garston. On arrival 
a berth was ordered, but, owing to the crowded 
state of the dock, delay occurred which prevented 
the vessel being berthed for some time after 
arrival. On a claim by the shipowners for demur- 
rage arising from the delay ; — Held : (1) the 


dlsobarged from ship berthed at C.*b 
wharf on arrival, provided there is a 
vacant berth within 48 hours //eW ; 


the captain was bound to berth his 
ship af C.*8 wharf within 48 hours of 
arrival, provided there was a vacant 


berth within that time. — ^P arbuby v. 
PURDY (1876), 14 N. S. W. S. C. R. (L.) 
207.— AUS. 
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obligation of the charterers to unload did not 
commence till the vessel was berthed. 

The end of a carrying voyage is sometimes when 
the ship arrives at a particular port, sometimes 
when she arrives in a river, & at others when she is 
in a dock. The contract does not express any par- 
ticular berth, but it does express the equivalent 
to that in using the words “ as ordered,** which 
I take to mean as ordered by the charterers. 
Does that give the charterers the right to fix the 
place where the carrying voyage is to end ? Even 
without authority 1 should say that it did, but 
TapscoU V. Bdlfoury No. 3851, post, has dealt with 
a charterparty in a similar form, where a parti- 
cular dock has to be named, the necessary result 
of the agreement being that when the charterer 
exercises that power, the result is the same as if 
the dock had been named in the charterparty 
(Lord Esher, M.R.). 

(2) The option is given for the benefit of the 
person who has to exercise it. He is bound to 
exercise it in a reasonable time, but is not bound 
in exercising it to consider the benefit or otherwise 
of the other party. The option is to choose a 
port or berth or dock, that is one that is reason- 
ably fit for the purpose of delivery. It will not 
do for instance to choose a dock the entrance to 
which is blocked. To limit the option of the 
charterer by saying that, in the choice of a berth, 
he is to consider the convenience of the shipowner, 
is to deprive liim of the benefit of his option. 
The most that can be said is that tl>e charierer 
does not exercise his option at all unless he chooses 
a berth that is free or is likely to be so in a reason- 
able time (Bowen, L.J.). — Tharsis Sulphur & 
Copper Co. v. Morel Brothers & Co., [1891] 2 
Q. B. 647 ; 61 L. J. Q. B. 11 ; 65 L. T. 659 ; 40 
W. R. 58 ; 7 T. L. R. 704 ; 7 Asp. M. L. C. 106, 
C. Al. 

Annotations: — As to (1) Consd. Leonls S.S. Co. v. Rank, 
[1908] 1 K. B. 499. Refd. Good v. Isaacs, [1892] 2 Q. B. 
555 ; Monsen t). Maofarlane, [1895] 2 Q. B. 562 ; Carlton 
S.S. Co. V. Castle Mail Packets Co., [1897] 2 Q. B. 485 ; 
Sanders v. Jenkins, [1897] 1 Q. B. 93 ; Pinlero v, Dnpro 
(1902), 18 T. L. R. 351. As to (2) Consd. Bulman & Dick- 
son V. Fenwick, [1894] 1 Q. B. 179 ; Moel Tryvan Ship Co. 
V, Weir, [1910] 2 K. B. 844. Refd. Dobell v. Green, [1900] 
1 Q. B. 526 ; Akt. Inriewood v. Millar’s Karri & Jarrah 
Forests (1903), 88 L/T. 559 ; Jones v. Green, [1904] 2 
K. B. 275 ; The Fox (1914), 83 L. J. P. 89 ; Akt. Olive- 
bank V, Dansk Svovlsyre Fabrik, [1919] 2 K. B. 162. 
Generally t Refd. Watson v. Bomer (1899), 4 Com. Cas. 
335 : united States Shipping Board e. Strick, [1926] 
A. C. 545. 

3544. To name free berth.] — By a charter- 

party it was agreed that pltf.’s vessel cifter loading 
a certain cargo should proceed ** to London or 
Tyne dock to such ready quay berth as ordered 
by the charterers,** ** demurrage to be at the rate 
of £30 per running day,** in no case, unless in berth 
before noon, were the lay-days to count before 
the day following that on which the vessel was in 
berth, ^ the captain or owners were to have an 
absolute lien on the cargo for all freight & demur- 
rage in respect thereof. The vessel was ordered 
by the cha^rers to a certain London dock, but 
when the vessel arrived at such dock there was no 
quay berth ready for her, & she was consequently 
detained one day beyond the time required for 
discharging her had she been able to have got 
alongside a quay berth on her arrival in the do^ : 
— Held : the charterers were bound to name 
such a quay berth as was ready. A; for the deten- 
tion cau£^ by the charterers neglecting to do so 
pltfs. were entitled to a lien on the cargo for 
demurrage, the damage for the detention being 
sufficiently in the nature of demurrage to come 
within the demurrage clause. — Harris r. Jacobs 


(1885), 15 Q. B. D. 247 ; 54 L. J. Q. B. 492 ; 54 
L. T. 61 ; 5 Asp. M. L. 0. 531, 0. A. 

Annotaiion: — ^Refd. Restitution S.S. Co. v. Sir John Pirie 

(1889), 61 L. T. 330. 

8545. .] — Tharsis Sulphur A Copper 

Co. V. Morel Brothers A Co., No. 3543, ante. 

8546. To name proper place for discharge.] 

— Jaques a Co. v. Wilson (1890), 7 T. L. R. 
119. 

8547. .] — Tharsis Sulphur A Copper 

Co. V. Morel Brothers A Co., No. 3543, ante. 

8548., •] — George H. Ireland A 

Sons v. Southdown S.S. Co., Ltd., No. 3633, 
ante. 

3549, To name possible place for discharge 

— Cargo of explosives.] — By a charterparty a ship 
was to load a cargo, includii^ explosives A 
machinery, A proceed to certain ports, among 
others Buenos Ayres (including Boca), A there 
deliver the cargo in regular turn at the customary 
dischar^ng places named by the charterers’ 
agents into lighters or alongside the wharf accord- 
ing to the custom of the port ; the owners autho- 
rial the charterers to sign bills of lading for the 
cargo as usual, A agreed to abide by all the 
conditions thereof, A the cargo was to be brought 
to A taken from alongside at the charterers* risk 
A expense. By the bill of lading the cargo was 
to be discharged at the consignees* wharf at Boca, 

rovided the same was available, otherwise 

ghters were to be provided by the consignees. 
At Boca a ship carrying explosives was only 
allowed to discharge at a certc^n wharf, A the 
ship therefore could not go to the consignees* 
wharf (which was available), A the consignees* 
goods had to be lightered there. In an action 
by the shipowner against the charterers to recover 
the expense of lightering : — Held : the shipowner 
was entitled to recover, either upon the ground 
that the charterers, when they signed the bill of 
lading, knew that the explosives were on board 
A that they could not perform the contract with- 
out breaki^ the port regulations, A were there- 
fore imposing a liability on the shipowner which 
did not come within the above clause in the charter- 
party authorising the charterers to sign bills of 
lading ; or upon the ground that the charterers 
had only the right to direct the ship to go to such 
discharging places as were customary, A that 
the customary place at Boca for discharging a 
ship with explosives was the wharf appointed by 
the port regulations. — Hull Steam Shipping €o. 
V. Lamport A Holt (1907), 23 T. L. R. 445. 

8550. Liability for refusal to name berth — 
Remedy of shipowner — Measure of damages.] — 
By a charterparty the owner was to carry a cargo 
of coals to London, A there deliver the same “ at 
a good A safe wharf ** to the freighter or assigns, 
paying freight 6«. per ton, etc. One market day 
to be allowed for sale, or lid. per ton additional 
freight for each market day*s detention thereafter. 
The vessel came into collision with a steam tug 
in the Thames, A was sunk with the cargo on 
board, but was got up, A on the afternoon of 
Apr. 23, arrived at a tier at Wapping, whithei^she 
was ordered by the harbour-master. Notice of 
her arrival was on the same day given to the agents 
of the freighter, A they were required to name a 
wharf ; but they declined to do so. On Apr. 24, 
the ship A freight were arrested by process out 
of the Admlty. Ct. in a suit instituted by the 
owners of the tug : — Held : pltf. was entitled to 
recover as damages for the refusal to name a 
wharf, A so refusing to accept the cargo, the 
amount he would have received as freight if the 
cargo had been duly delivered, there having been 
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a complete breach before the arrest ; but he was 
not entitled to demurrage. — Stewart v. Roger- 
SON (1871), L. R. 6 C. P. 424. 

Annotation : — Befd. Booth S.S. Co. v. Cargo Fleet Iron Co., 

[19161 2 K. B. 670. 

8551* Liability for naming berth not free — ^De- 
tention of ship.] — Harris v, Jacobs, No. 3644, 
ante. 

8552. “ Hindrance beyond charterer’s 

control. ”]~~Milvbrton Sailing Ship Co., L/td. 
V. Cape Town & District Gas Light & Coke 
C o., Ltd., No. 2770, ante, 

8668. Hindrance by default of con- 

si^ees.] — charterparty provided that pltfs.* 
ship should proceed to Maryport (Senhouse Dock) 
& there deliver her cargo, as customary, where 
& as directed by consignees. At the date of the 
vessers arrival at Maryport the purchasers of 
her cargo had already several vessels discharging 
in the dock, &, by reason thereof, imder the dock 
regulations pltfs.’ vessel was not permitted to 
enter the dock for some time : — Held : the char- 
terers were not responsible for the delay so caused. 
— The Derwent (1901), 84 L. T. 360 \8vh nom. 
The Deerhound, 49 W. R. 611 ; 17 T. L. R. 
328 ; 46 Sol. Jo. 396 ; 9 Asp. M. L. C. 189 ; 0 
Com. Cas. 104, D. C. 

Annotations : — Oonsd. Harrowing v. Dupr6 (1902), 18 T. L. R. 

594. Befd. Akt. Inglewood v. Millar’s Karri Sc Jarrah 

Forests (1903), 88 L. T. 559. 

D. Where No Place Named. 

8664. General rule — Usual place of discharge.] — 

The Argos (Cargo Ex), Gaudet v. Brown, 
The Hewsons, Geipel v. Cornforth, No. 3236, 
ante. 

3555 . j — ( 1 ) By charterparty it was 

agreed that pltfs.’ st^mship should proceed to 
Cronstadt & load a cargo of wheat, & therewith 
proceed to a port in the English or Bristol Channel 
as ordered, or so near thereto as she may safely 
get at all times of tide & always afloat & deliver 
the same. Eight running days, Sundays excepted, 
to be allowed the merchants, if the ship be not 
sooner dispatched, for loading & discharging the 
steamer, & ten days on demurrage if required over 
& above the laying days at £26 per day.” The 
steamer arrived at Cronstadt, occupied six running 
days in loading a cargo of 4,325 quarters of wheat, 
& was ordered to Gloucester, Bristol Channel, 
for discharge. She arrived at Sharpness Dock in 
the Bristol Channel on Nov. 13. Sharpness Dock 
is within the port of Gloucester, & about seventeen 
miles from the basin within the city of Gloucester, 
where grain cargoes are usually discharged if the 
burthen of the ship will admit. The steamer was 
ready to commence the discharge of her cargo on 
Nov. 13, but could not get nearer to Gloucester 
than Sharpness until part of her cargo was first 
discharged at Sharpness. On Nov. 14 & 15 the 
consignees discharged into lighters 1,585 quarters 
of the cargo, & then required the master to take 
the steamer through the canal to a place of dis- 
charge within the basin at Gloucester. The 
master proceeded, & arrived in the basin on 
Nov. 17. On Nov. 18 the residue of the cargo 
was discharged & the vessel returned to Sharp- 
ness, where she arrived on Nov. 19. In an 
action for demurrage evidence was given of a 
custom of the port of Gloucester, according to 
which the usual place of discharging grain cargoes 
was at the basin within the city, & when vessels 
with grain cargoes destined for Gloucester were 
of too heavy a burthen to come up the canal 
they were lightened at Sharpness, & during the 
discharge at Sharpness of so much of the cargo as 
it was necessary to discharge in order to enable 


the vessel to proceed by the canal to Gloucester 
Basin the lay days counted, but the time occupied 
by coming up the canal to discharge at Gloucester 
Basin & by returning to Sharpness was not 
counted : — Held : the custom was not inconsistent 
with the express provision in the charterparty 
as to “ running days,” & the time occupied by 
the vessel in going from Sharpness to the basin 
&; in returning to Sharpness ought to be excluded 
from the lay days, & pltfs. were entitled to one 
day’s demurrage only. 

(2) What is the general rule governing the 
delivery of a cargo ? The ship has to go to the 
port to which she is ordered ; but to go to the port 
is not enough. She has to deliver her cargo at 
the port to which she is ordered, according to the 
usual course of delivery at that port of such a 
cargo as that which she carries. She cannot 
deliver the cargo at any portion of the port to 
which she is ordered, at the choice of her owners. 
They are not obliged to deliver the cargo at any 
part of the port to which she is ordered, according 
to the choice of the charterer. Her owners have 
undertaken to deliver at the port, & not at any 
particular part of the port at the whim & pleasure 
of the charterer, or at the whim & pleasure of the 
ship’s owners. But by the construction that is 
put upon chartei^arties, her owners are bound, 
& entitled, to deliver at the port only in one part 
of the port, namely, at the usual place of delivery 
at that port of a cargo such as that which she 
carries. Under these circumstances I have not 
the slightest doubt that if it were shown that for 
such cargoes as that which she carries, the usual 
mode of delivery of a ship was to unload her to 
one* half or to any other proportion at one part 
of the port, & then, when she was lightened, to 
go on another part of the port & there flnish 
unloading, the usual place of delivery at that port 
would be at both those places. The usual place 
of delivering a cargo in such a port as that would 
be to go to the first place & there unload the ship, 
until she drew a particular draught of water, & 
then to go to the other place & finish unloading. 
In such a case as that, the owner of the ship 
would be bound, & entitled, to deliver the cargo 
from her in that way, unless some new stipulation 
had been made between him & the charterer as 
to the mode of unloading thf' ship (Lord Esher, 
M.R.). 


(3) Working days in England, by the custom 
& habits of the English, if not by their law, do not 
include Simdays. . . . Working days in an Eng- 
lish charterparty, if there is nothing to show a 
contrary intention, do not include Christmas Day 
& some other days which are well known to be 
holidays (Lord Esher, M.R.). 

It is said that the “ running days ” mean 
“ consecutive days.” There is the fallacy of the 
argument. The meaning may be this, that in 
the absence of any custom the days of unloading 
would be consecutive ... It is not ordinary 
English to say that ” running days ” mean “ con- 
secutive days ” (Cotton, L.J.). — Nielsen v. 
Wait (1885), 16 Q. B. D. 67 ; 54 L. T. 344 ; 34 
W. R. 33 ; 2 T. L. R. 34 ; 6 Asp. M. L. C. 663 ; 
ftiib nom. Neilson & Co. v. Wait & Co., 65 L. J. 
Q. B. 87, C. A. 


Annotations: — As to (l).Diftd. Heynolds v. Tomlinson, 
[1896] 1 Q. B. 586. Beid. Oarlton S.S. Go. v. Oastle Mail 
Packets Oo. (1898). 78 L. T. 661 ;^Hall S.S. Go. v. Paul 
(1914), 111 L. T. 811. As to (^ Beld. The Alne Holme 
a893), 62 L. J. P. 61. As to (3) Md. The Katv, [1895] P. 
56 ; British & Mexican Shipping Co. v. Lockett, [1911] 1 
K. B. 264. 


8556 , .] — Sanders v. Jenkins, No. 

3667, post. 
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8667. .] — The Mary Thomas (1896), 

12 T. L. B. 611. 

3668. Right of oonslgnee — ^To name place for 
discharge — ^Within limits assigned In charterparty.l 

— the charterparty the ship was to proceed 
“ to Plymouth, not higher than T. or N., or as 
near thereunto as she can safely get, & deliver ” 
her cargo, with certain lay days & demurrage 
days. The port of Plymouth is a tidal estuary. 
On the ship's arrival in Plpnouth the consignees 
ordered her to discharge at B., an ordinary landing 
place in the yort of Plymouth, lower than T. or 
N. At this time the tides were neap : the vessel 
went as near to B. as she could in that state of 
the tide, A lay on the sand for some days, till, 
the tides being higher, she got to B. In an action 
for demurrage : — Held : the consignee had the 
option of naming any ordinary loading place in 
the port of Plymouth within the limits assigned, 

& the lay days did not commence till the vessel 
reached the place so named. The delay in getting 
to it being occasioned only in the ordinary course 
of navigation in a tidal harbom. — ^Parker v. 
WiNLOW (1857), 7 E. & B. 942 ; 27 L. J. Q. B. 49 ; 

4 Jur. N. S. 84 ; 119 E. R. 1497. 

Annotations: — Consd. Baetifell v. Lloyd (1862), 1 H. & O. 
388 : Dahl v. Nelson, Donkin (1881), 6 App. Caa. 38. 
Bcra. Tapsoott V, Balfour (1872), 42 L. J. O. P. 16 ; Allen 
V. ColtartOSSS), 11 Q. B. D. 782 ; Horsley t?. Price (1883), 

11 Q. B. D. 244 : Leonls S.S. Co. v. Hank. [1908] 1 K. B. 
499 ; Universal Steam Navigation Co. v, McEelvle, 
[1923] A. 0. 492; Klmber Coal Co. v. Stone & Holfo, 
[1926] A. C. 414. Hentd. Williamson v. Barton (1862), 

7 H. & N. 899 ; Concordia Chcmlsche Fabrik Auf Action 
V, Squire (1876), 34 L. T. 824 ; Southwell v. Bowditch 
^876)j^45^L. J. Q. B. 374 ; Rapklns v. Hall (1894). 10 

8669. Duty of master to obey.] — 

The Fmjx, No. 3538, ante. 


Sub-sect. 3. — ^Readiness to Discharge 
AND Receive. 

3560. Whether condition precedent to obligation 
of charterer to unload.] — ^Akt. Helios v. Ekman 
& Co., No. 2974, ante. 

3661. Necessity for readiness to receive.] — Pltfs., 
as consignees under two different bills of lading, 
being bound to accept delivery of two parcels of 
goods, sent only one lighter to defts.’ ship. As 
the goods ware ready for delivery from two hatches 
at the same time some were landed by defts., & 
pltfs. had to pay landing charges in respect of 
them : — Held : in an action to recover such 
charges from defts., the only question for the jury 
was whether pltfs. had been in fact ready to take 
delivery of the goods at the proper time. — ^Pol- 
UTZER V. S.S. Cascapedia (1886), 2 T. h. R. 413, 
D. C. 

3662. Effect of unreadiness — Omission to procure 
necessary papers — ^At request of consignee — ^Right 
of shipowner to demurrage.] — It is no defence to 
an action by the owner of a ship for demurrage, 
that the owner has omitted to procure the neces- 
sary papers for the discharge of the cargo, if he 
omitted to do so at the request of deft. — Purnell 
V. Thomas (1828), 6 Bing. 188 ; 130 E. R. 1032. 

Atmoialion Alcock v. Taylor (1836). 6 Nev. & 

M. K. B. 296. 

8663. .]— The Patria, No. 2493, ante. 

8664. Necessity for notice of readiness to dis- 
charge.] — ^Bourne v. Gatmfp, No. 3695, post. 

3666. — — condition in a bill of lading 
provided, in effect that on the arrival of the vessel 
in dock, the consig^nee of a portion of the cargo 


Navigation. 

should be ready to receive the goods, So that in 
default, the master or a^nt of the ship should 
be at liberty to land the goods & warehouse 
them at the consignee’s risk & expense. The 
vessel arrived, & the agent of the consignee made 
an immediate application for the goods, but was 
told that it was not known in what p^ of the 
ship they were. On receiving the same answer 
on the following day, the agent withdrew, handing 
to the mate a notice desiring him to give twenty- 
four hours’ notice of his readiness to deliver the 
goods, in accordance, as the notice alleged, with 
26 & 26’ Viet. c. 63, ss. 66, 67. No such notice of 
readiness was given, A, there being no one to 
receive the goods, they were placed in a warehouse 
by the master of the ship, a charge of £5 173. 3d. 
b^g thereby incurred. The consignee having 
threatened to charge his agent with the value of 
the goods unless he obtained delivery of the 
same, the agent paid the said sum under protest, 
& brought this action against the shipowner to 
recover such sum: — Held: the special contract 
in the bill of lading excluded the operation of 
Merchant Shipping Act Amendment Act ; the 
Act did not apply to a case where the shipowner 
was in bond fide ignorance of the position of the 
goods, regard being had to the premature demand 
of the agent of the consignee. — Oliver v. Colven 
(1879), 27 W. R. 822, D. C. 

8566. What constitutes readiness to discharge — 
Pratique not granted.] — By charterparty, a vessel 
was to have ninety running days, & ten days of 
demurrage, to commence from her arrival at W., 
being ready to unload & having received pratique. 
Declaration for breach of the charterparty stated 
that, although the vessel, on Aug. 24, was at W. 
ready to unload, & had received pratique, yet 
deft, did not, within ninety, etc., commencing 
on her arrival at W. & being ready to unload & 
receiving pratique, unload & load the vessel, but 
wrongfully detained her beyond the running days 
& days of demurrage. Plea, that the vessel was 
not ready to unload, & did not receive pratique, 
for a long time after her arrival at W., viz. for a 
time equal to that of the alleged wron^ul deten- 
tion : conclusion to the country. Issue thereon. 
It appeared in evidence that the vessel was ready, 
& at liberty, to unload at W. on Aug. 14, but had 
not gone through any form of receiving pratique, 
there being no quarantine establishment at W., 
nor any means of formally granting pratique : — 
Held : the issue on pltf.’s part, afRmimg that the 
vessel had received pratique, was sufficiently 
borne out by the proof ; for she must be taken to 
have received pratique when she was at W. ready, 
& at liberty, to unload. — ^Ballet v. Db Arro- 
yave (1838), 7 Ad. & El. 919 r 3 Nev. & P. K. B. 
114 ; 1 Will. Woll. & H. 89 ; 2 Jur. 275 ; 112 
B. R, 716 ; sub nom. B alley v. Arrogave, 7 
L. J. Q. B. 91. 

8667. Ship not arrived at berth named by 

charterer.] — By a charterparty a steamer when 
loaded with coal was to proceed to a certain port, 

“ & as usual & customary deliver the same always 
afloat to the order ” of the charterers “ alongside 
any store craft steamer depot ship wharf or arsenal. 

. . . Time for delivery to count when steamer is 
ready to discharge.” There was only one cus- 
tomary place of discharge at the port in question, 
& when the steamer arrived at the port that place 
was occupied. In an action for demiurage - 
Held : the steamer was not ” ready to discharge,’ 

& the time for delivery did not therefore commence 
until she was at the customary place of discharge 
in the port. 

The authorities cited . . . are clear to show 
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that, if by a cliartcrparty it is agreed that a ship 
shall go to a port & there unload, she must unless 
otherwise ordered go to the customary place of 
discharge in that port (Collins, J.)* — Sanders 
V . Jenkins, [1897] 1 Q. B. 93 ; 66 L. J. Q. B. 40 ; 
2 Com. Cas. 12. 


AnnotatiojM : — Rsfd. Akt. Inglewood v. Millar’s Kani & 
.Tarrah i orests 1^* 'I'* I Loonis S.S. Co. v. 

Ilank, [1908] 1 K. B. 499. 


3568. Where time begins at place other than 

usual discharging place — Readiness to proceed to 
actual discharging berth — Freedom from customs 
& (quarantine restrictions.] — Where a charterparty 
or berth contract does not contain any express 
provisions to name a berth & does not provide for 
delivery “ at a berth as ordered,” & the ship 
arrives at the end of the voyage specified in the 
charterparty, & is anchored or moored waiting 
for orders, & is “ ready to discharge ” in the sense 
that there is nothing to prevent her being made 
ready at once, if desired, the lay days commence 
to run although she is not in a discharging berth. 

When the ship’s time begins at a place which 
is not- a usual discharging berth, & she cannot 
be required to discharge at any other place, her 
oblipition to be ready to discliarge is fulfilled if 
she is free from Customs or quarantine restrictions 
& ready to proceed to her actual discharging berth 
& to discharge when she reaches it (vScrutton, 
L.J.). — Armement Adolf Deppk v, Kobinson 
(John) & Co., l/rn., [1917] 2 K. B. 204; 86 
].. J. K. B. 1103 ; 116 L. T. 664 ; 14 Asp. M. L. C. 
84 ; 22 (-om. Cas. 300, (’. A. 

Annotations .'—Consd. Caiiticro Navalo Tricstina r. Kussian 
Soyi^ot Naphtha Export Agency, [192')] 2 K. B. 172. 
Refd. United States Shipping Board v. Strick, [1926] A. C. 
dlT). 


3569. Duty of consignees to be ready to receive 
cargo.] — Houlder v. Ceneral Steam Navigation 
Co., No. 3698, post , 

3570. Goods landed before ship reported.] — 

Goods were shipped from Messina to London, 
under bills of lading which provided that tliey 
should ‘‘ be received by the consignees . . . 
immediately after the arrival of steamer, or the 
same will be warehoused by the agent of the ship 
at the expense & risk of the owner of the goods.” 
The ship arrived, & before she was reported at 
the Custom house in accordance wdth Customs 
Consolidation Act, 1876 (c. 36), the goods, the 
consignees not being present to receive the same, 
were landed & warehoused. Tlui practice in the 
Port of Ijondon is that when a Custom house 
officer is present upon the quay, ilie permission 
of the Custom authorities to discharge t^he cargo 
before report is assumed by the master, unless 
such permission is actually refused or the dis- 
charge forbidden. The consignees subsequently 
paid the warehouse charges under protest, & 
claimed to recover them from the shipowner : — 
Held : inasmuch as the possibilit y that the goods 
would be permitted to be landed before the ship 
was reported must be taken to have been within 
the contemplation of the parties at the time the 
contracts were made, there was an obligation 
upon the consignees under the bills of lading to 
be ready to receive the goods before the ship was 
I’eportod, & therefoi’e they wei*e not entitled to 
recover the amount of the warehouse charges. — 
Major & Field v. Grant (1902), 18 T. L. R. 742 ; 
7 Com. Cas. 231. 


Sub-sect. 4. — To Whom Delivery Should 
BE Made. 

A . In General . 

3571. General rule — Person having property in 
goods.] — Erichsen V , Barkworth, No. 3583, post . 

3572. Holder of bill of lading.] — In an action on 
a charterparty by K. the former defts., as char- 
terers, against the shipowner for not delivering 
a cargo on board the M. to pltfs. according to the 
charterparty, it appeared that the charterparty 
of the M. wliich was one of the vessels chartered 
for caiTying ore under the contract above-men- 
tioned, did not authorise the master to sign bills 
of lading as presented, but the shipowner, by the 
charterparty, agreed to deliver the cargo to pltfs. 
This cargo had also been fully drawn against, 
but M. obtained from the master bills of lading, 
as in the former case, & indorsed them for value 
to G. to whom the master delivered the cargo : 
— Held : deft, was not liable, on the ground that 
the master performed his contract by delivering 
the cargo according to bills of lading. 

T., the owner of the M., was not liable to K. 
for leaving delivered the ore shipped thereon to 
G., on the ground that the property in the ore 
had not passed to K., & that T. had performed his 
duty under the charterparty. — Gabarron v. 
Kreept, Kreeft V, Thompson (1875), L. R. 10 
Exch. 274 ; 44 L. J. Ex. 238 ; 33 L. T. 365 ; 24 
W. R. 146 ; 3 Asp. M. L. C. 36. 

Annotations : — Retd. Mirabita v. Imperial Ottoman Bank 

(1878), 3 Ex. D. 164 ; The Parcliim, [1918] A. C. 157. 

3573. Holder producing one of set.] — 

According to the usage of trade, the captain is 
not concerned to examine who has the best right 
on the different bills of lading. All he has to do 
is to deliver the goods upon one of the bills of 
lading (Lee, C.J.). — Fearon v. Bowers (1753), 
1 Hy. Bl. 364, n. ; 126 E. R. 214, N. P. 

Annotatams Polld. The Tigress (1863), Brown. & Lush. 

38. Dbtd. & I^td. Glyn ^lills r. East k West India 

Dock Co. (1882), 7 App. Cas. 591. Refd. Mason v. Lick- 

barrow (1790), 1 Hy. Bl. 357. 

3574. Effect of prior indorsement for 

value — To holder of another part.] — Glyn Mills 
& Co. V. East & Wp:st India Dock Co., No. 2362, 
atUe . 

3575. Biffs presented by two different 

holders.] — The Tigress, No. 2368, ante. 

3576. Person first obtaining legal title — Variation 
between biffs of lading.] — Caldwell v . Ball, No. 
2300, ante. 

Zhll. Person having equitable title — Indorsee 
having notice of equitable right.] — Dick v. Lums- 
l>EN, No. 2381 , ante. 

3578. Delivery to proper person.] — Ctrange & 
Co. V. Taylor, No. 3826, post . 

3579. Discharge of master’s liability.] — 

Caldwell v. Ball, No. 2300, ante. 

3580. .] — Glyn Mills & Co. v . 

East & West India Dock Co., No. 2362, ante . 

3581. Failure to deliver to proper person — Con- 
signment of different cargoes — Acceptance of biffs 
in respect of some cargoes — Appropriation of biffs 
to cargoes question of fact.] — ^A. residing in 
Russia, purchases different cai*goes for B. in Eng- 
land, one of which A. consigns, in a vessel char- 
tered by B. to liis own agent in England. The 
master of a ship which conveys one of the cargoes 
contrary to the terms of the bill of lading, delivers 


PART VII. SECT. 7, SUB-SECT. 3. 
8669 i. Duty of consignees to he ready 
to receive cargo.] — It Is the duty of the 
consignee to ascertain when the goods 
will arrive & to be ready to take 
delivery. — Freeman v. Penin8Ui.au 
& Oriental Steam Navigation Co., 
J. — VOL. XLI. 


Ltd. (1913), I. L. U. 41 Calc. 703. — 

IND. 

PART VII. SECT. 7, SUB-SECT. 4. -A. 

m. Failure to deliver to proper 
person.] — A., the general agent for 
shipping B.’s llonr, shipped 25 barrels 


of it as usual to A. Co. in K., & before 
the sailing of the ship, D., another 
agent, under special instructions from 
B., shipped the same flour to B. Co, 
in K., to be forwarded to M. : — Held : 
as the owner of the flour could at any 
time change its destination before the 

M M 
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the cargo to B. who has at that time accepted & 
paid bifls drawn by A. to the amount of the first 
two cargoes, but not to the amount of the whole 
of the cargoes. In an action against the master 
by A. for not delivering according to the bill of 
lading, it is a question for the jury whether, under 
the particular circumstances of the case, the 
accepted bills were agreed to be taken in pay- 
ment of the particular cargoes. — ^Morgan v. 
Skirpield (1821), 3 Stark. 46 ; 171 E. R. 762, 
N. P. 

3582. Assignment of cargo — ^Notice given to 
master after consignor’s bankruptcy — Whether 
assignees in bankruptcy may claim delivery.] — 

On Nov. 11, 1857, A. assigned to deft, the cargo 
of a ship belonging to A., & then supposed, both 
by him & deft., to be about to set sail for England 
with the cargo, from the West Coast of Africa. 
Had deft, sent to the master of the ship, in Africa, 
early notice of the assignment, it would have 
reached him there before Feb. 12, 1858, the day on 
which the ship actually set sail thence on her 
homeward voyage. Deft., however, did not send 
the notice till Jan. 28, 1858, & the notice then sent 
never reached the master. On Mar. 1, 1858, A. 
became bkpt. On Apr. 14, 1858, the sliip arrived 
in England ; & on the same day the master, who 
then first had actual notice of the assignment, 
delivered the cargo to deft., notwithstanding a 
demand of it by A.’s assignees in bkpey. : — Held : 
deft., not A.’s assignees in bkpey., wa^ entitled to 
the cargo ; for it was not in the possession, order, 
or disposition of A. at the time of his bkpey., 
with the consent of the true owner, deft., witlan 
12 & 13 Viet. c. 106, s. 125, the facts of the case 
showing that deft, was guilty of no laches in omit- 
ting to send the master of the ship earlier notice 
of the assignment. Qu. : whether, under the 
circumstances, deft, need have sent the master 
any notice of the assignment at all. — ^Acraman 
V. Bates (1860), 2 E. & E. 456 ; 29 L. J. Q. B. 

78 ; 1 L. T. 322 ; 6 Jur. N. S. 294 ; 121 E. II. 
172. 

B. Production of Bill of Lading. 

3583. Necessity for — General rule.] — (1) Defts., 
merchants at Hull, chartered pltfs.* ship to sail 
to Buctouche &> there load a cargo of timber, & 
being so loaded to proceed to Gloucester & deliver 
the same on being paid freight. Thirty-five 
running days to be allowed for loading & dis- 
charging the cargo, & ten days on demuiTage 
above the laying days at £5 per day. The ship 
arrived at Buctouche, & the loading was completed 
at the expiration of twenty-seven of the running 
days. The master signed bills of lading by which 
the cargo was deliverable “ unto order or to 
assigns, he or they paying freight for the goods as 
per charterparty.” The invoice of the cargo & 


Navigation. 

bills of lading together with a bill drawn by the 
shipper on defts. for the price of the cargo was 
presented to defts. by the shipper’s agent in 
London, but defts. refused to accept the bill or 
receive the cargo, on the ground that the ship- 
ment was not according to the contract. Defts. 
wrote to the shipper’s agent & also to the master 
of the ship, offering to land the cargo &, take care 
of it on their premises for whom it might concern. 
The shipper’s agent gave notice to the master 
not to part with the cargo without production 
of the bill of lading. The vessel was ready to 
discharge her cargo, according to the charter, on 
Sept. 6. The lay days expired on Sept. 13. The 
vessel might have been discharged in five days. 
The bill of lading was not produced to the master 
imtil Sept. 22, & the delivery was completed on 
Sept. 30 : — Held : defts. were liable for demurrage 
& detention of the vessel. 

(2) The master by the bill of lading is liable 
to the person in whom the property vests. Ho 
has a right to demand the bill of lading or an 
indemnity, for by signing the bill of lading he 
binds himself to deliver the goods to the person 
who has the property in them (Crompton, J.). 
— ^Ericiisen V, Bahkworth (1858), 3 H. & N. 
894 ; 28 L. J. Ex. 95 ; 32 L. T. O. S. 165 ; 6 Jur. 
N. S. 517 ; 7 W. II. 97, Ex. Ch. 

Antwtaiions As to (1) Refd. SUnton v. Austin (1872), L. 11, 

7 C. P. 6r)l. As to (2) Consd. Mors -le* Blanch v, Wilson 

(1873), L. U. 8 0. P. 227. 

3584. .] — The Argos (Cargo Ex), 

Gaudet V. Brown, The Hewbons, Geipel v. 
CoRNPORTU, No. 3236, ajite, 

3585 . — Where by the terms of a 

bill of lading the goods are to be delivered to a 
named consignee or his assigns, the master is not 
entitled to deliver the goods to such consignee 
without the production of one of the parts of the 
bill of lading. Pltfs. shipped goods in London 
on board a German vessel belonging to defts., 
under a bill of lading, drawn in two parts, by which 
the goods were to be delivered at a German port 
to the consignee named in the bill of lading or to 
his assigns. The master delivered the goods at 
the port of discharge to the consignee without 
the production of either part of the bill of lading : 
— Held : upon proof that the German law did not 
essentially differ from the lilnglish law, defts. 
were liable for wrongful delivery of the goods. 
—The Stettin (1889), 14 P. 1). 142 ; 58 L. J. P. 
81 ; 61 L. T. 200 ; 38 W. II. 96 ; 5 T. L. R. 581 ; 

6 Asp. M. L. C. 395. 

3586. Liability of consignee for taking possession 
forcibly.] — Lucas v. Nockells, No. 4069, post. 

3587. Detention by master until production.] — 
Erichsen V. Barkwortu, No* 3583, ante. 

3588. Right of master to Indemnity — Where bill 
of lading not produced.] — Erichsen v . Bark- 
worth, No. 3583, a7itc. 

3589. Delivery without production — Liability of 
shipowner.] — The Stettin, No. 3585, ante. 


ship sailed, the owners of the ship were 
liable to B., through their master’s 
last biU of ladii^, given to the special 
agent 1)., the nour having been for- 
warded by the master in mistake to A. 
Co. in K., & left there. Instead of being 
forwarded, as last directed, through B. 
Co. to M. — Graham v. Bbownk (1848), 
6 U. C. 11. 234.— CAN. 

PART VII. SECT. 7, SUB-SECT. 4.— B. 

85831. NeceaeUyfor — General rule .] — 
The holder of a bill of lading is not 
bound to hand over his bill of lading 
before getting delivery of the TOods. 
It is questionable whether he should 
hand over the bill of lading con- 


temporaneously with the delivery of 
the goods. — WILSON v. Watts (1891), 
12 N. S. W. L. U. (L.) 104 ; 8 N. B. W. 
W. N. 17.— AUS. 

8588 ii, .3— There Is no un- 

qualified obligation on the part of 
consignees, to produce the bills of lading 
as soon as tbo ship is ready to dis' 
charge. — Carlbkro v. Wemyss (Joal 
Co., Ltd., [1915] S. C. 616 ; 62 Sc. L. H. 
515.— SCOT. 

8589 i. Delivery without production 
— Liability of shipowner.] — ^Molsonh 
Bank v. St. Lawrence & CJhicago 
Forwardinq Co. (1881), 26 L. O. J. 
324 ; 6 L. N. 6.— CAN. 

8589 ii. .1— Pltfs. knowing 


that defts. sometimes delivered goods 
without production of tho shipping 
bills where not consigned to oracr,’ 
consigned certain goods to C. (^o. 
not yet incorporated, & dofts. delivered 
them to an individual carrying on 
business in that name & at the 
ostensible office of tho co., without 
I>roductlon of tho biU : — Held : defts. 
were not liable for misdelivery. 
Carriers are not required to take up 
shipping bills before the delivery of 

5 :oods, — C onley v. Canadian Pacific 
lY. Co. (1900), 32 O. 11. 258.— CAN. 

8589 iii. A bill of lading 

of the defts., covering wheat shipped, 
provided that its foirrendor should bo 
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S590* .] — London Joint Stock 

Bank, Ltd. v, British Amsterdam Maritime 
AGENcf, Ltd., No. 2367, ante. 

C, Conflicting Claims. 

8691. Inquiry by master as to merits.] — 

Fbaron V. Bowers, No. 3673, ante. 

3592. .]— The Tigress, No. 2368, ante. 

8593. Right to interplead — Master having notice 
ol another indorsement.] — Olyn Mills & Co. v. 
East & West India Dock Co., No. 2362, ante. 

3694. Master having knowledge of another 

indorsement.] — Glyn Milt^ & Co. v. East & West 
India Dock Co., No. 2362, ante. 

.] — See^ also, Interpleader, Vol. XXIX., 

pp. 469, 463, Nos. 73, 74, 114. 


Sub-sect. 6. — Method of Discharging 
Cargo. 

A. In General. 

8595. General rule — Discharge to be performed in 
customary way.] — Ford v. Cotesworth, No. 3602, 
post, 

3590. Prevailing at port ol discharge.] 

— There is no general rule of law which governs 
the delivery of goods by shipowners, under a bill 
of lading, where such delivery is not expressly 
in accordance with the terms of the bill of lading, 
except that it must be a delivery according to 
the practice &; custom usually observed in the 
port or place of the deUvery. — Gatliffe: v. Bourne 
(1838), 4 Bing. N. C. 314 ; 1 .\rn. 120 ; 5 Scott, 
667 ; 7 Jj. J. C. P. 172 ; 132 E. R. 809 ; subsequent 
proceedings, sub nom. Bourne v. Gatlifp (1844), 
11 Cl. & Fin. 45, H. L. 

Annoiaiiona : — Conkl. The Argos, Gaudet v. Brown, The 

Hewsous, Ooipol V , Comforth G873), L. II. A i*. C. 134. 

Refd. The Norway (1864), Bro\vn. & lAish. 377. Mentd. 

Boss V . Hill (1846), 2 C. B. 877 ; mtchell v. L. & Y. By. 

(1875), L. B. 10 Q. B. 256. 

3597. .] — Goods were sliipped 

under a bill of lading in these terms Shipped 
in good order condition by Petrocochino Bros., 
of Calcutta, in the steamer Zeno, bound for 
London, sixty-nine bales hides, being marked & 
numbered as per margin, & to be delivered in the 
like good order & condition from the ship’s deck 
where the ship’s responsibility shall cease, at the 
aforesaid poi’t of London,” etc., on payment 
of freight,” etc. On her arrival in London the 
Zeno went into the Victoria Docks, &. notice was 
given to the consignees that she was ready to un- 
load. The custom of the Victoria Docks as to 
the unloading of steamers was proved to be as 
follows ; — The goods are taken from the deck of 
the vessel by the co.’s servants, & placed on the 
dock quay, or, if perishable, under sheds, if 
the consignee or his agent does not appear to claim 
them witliin twenty-four hours, they are ware- 
housed by the co. If the consignee or his agent 
sends a lighter, they are put into the lighter from 
the quay by the servants of the co. The expenses 
of landing the goods & putting them into lighters 
are paid by the shipowner, but, if the goods are 


warehoused, this is done at the expense of the 
owner of the goods. Within the proper time the 
consignees of the sixty-nine bales sent a lighter 
for them. The whole sixty-nine were prov^ to 
have been landed by the co.’s servants & placed 
on the quay ; but the evidence failed to satisfy 
the jury that more than sixty-eight were put 
into the lighter. The other bale was never traced : 
— Held : the shipowner was not responsible for 
the missing bale. 

The general principle seems to be that where 
goods are consigned to a particular port, delivery 
is to be made according to the usage which pre- 
vails at that port (Brett, J.). — Petrocochino 
V. Bott (1874), L. R. 9 C. P. 355 ; 43 L. J. C. P. 
214 ; 30 L. T. 840 ; 2 Asp. M. L. C. 310. 

Annotatifms :—Couad. Marzotti v. Smith (1883), 49 L. T. 

580. Refd. Grantfc v. Taylor (1904), 90 L. T. 486. 

3698. .] — Nielsen v. Wait, No. 

3555, ante. 

3599. .J — By charterjiarty be- 

tween pltfs., sliipowners, & defts., charterers, it 
was agreed that pltfs.’ steamer should proceed 
with defts.’ cargo to the Albert, Stanley, or 
Wappii^ Dock, Liverpool, as ordered, “ Steamer 
to be discharged as fast as she can deliver.” The 
vessel was ordered to the Albert Dock. She 
arrived there at 6 a.m. on a Monday, & the master 
handed to the dock co., a copy of the manifest of 
the cargo, together with a request & authority 
to discharge the cargo, & deliver it to the order 
of the consignees. As the bertlis around the 
dock were occupied, the vessel was moored, under 
the direction of the dock officials, alongside another 
steamer, & there remained until she could be 
hauled into a quay berth at midday on Thursday. 
It was customary at that dock for the whole of 
the discharge to be done by the dock co.’s servants 
at the quay, but owing to the quay being crowded 
with other cargo, the discharge was not commenced 
until Saturday, &, the intermediate days being 
Simday & Bank Holidays, was not resumed until 
the following Tuesday. It was completed by 
3 a.m. on the Wednesday being tlie tenth day 
from the arrival of the vessel in the dock. The 
discharge under ordinary circumstances, would 
occupy two days. In an action for demurrage : 
— Held : defts. were not liable, as tJie whole 
operation of the discharge wiis, by the custom of 
the dock, carried out by the dock co.’s servants 
I at the quay & pltfs. had failed to make out any 
j breach of the contract to discharge as fast as the 
I ship could deliver. 

There is no reference whatever in the charter- 
pai*ty to the custom of the port ; but I do not 
think that the absence of reference to the custom 
of the port is of any very great importance ; 
because it is obvious that the discharge of a 
vessel under such a charterparty as this at such 
a dock must take place in accordance with that 
which is the usual way of performing that opera 
tion (Gorell Barnes, J.). — The Jaederen, 
[1892] P. 361 ; 61 L. J. P. 89 ; 68 L. T. 266 ; 7 
Asp. M. L. C. 260 ; 1 R. 645. 

AnnoUUioti : — CODSd. Hulthcn v. Stewart (1902), 71 L. J. 

K. B. 624. 


required before delivery of the wheat. 
Defts. delivered the wheat without 
obtaining smrender of the bill of 
lading : — Held : defts. were liable to 
the consignor to the value of the 
number of bushels of wheat expressed 
iu the bill of lading to have been 
received by them, but not for any 
more, although more had been actually 
shipped, & the words “ more or less ” 
in the biU of lading did not, in the 
oiroumstanoes, alter the matter. — 


Tolmie V . Michigan CtExiitAL By. Co. 
(1909), 19 O. L. B. 26 ; 14 O. W. B. 
32 ; 9 Can. By. Cos. 336. — CAN. 

8589 iv. .] — PiBiE & Sons 

V . Warden (1871 ), 9 Maeph. (Ct. of Sess.) 
523 ; 43 Sc. Jiu*. 280.— SCOT. 

PART VII. SECT. 7, SUB-SECT. 6.— A. 

85961. OeneraZ rule — Discharge to he 
performed in customary way — Prevailing 
at port of discfiarge.h—ARDAti S.S. Co., 


Ltd. V . Weir & Co. , The Akd andearob 
(1904), 6 F. (Ct. of Sess.) 294 ; 41 So 
L. R. 230 ; onappeal (1905), 7 F. (H. L.) 
126.— SCOT. 

n. Acquiescence in mode of dis 
charae,\--Ueld : defenders aoquiesoenoe 
in the mode of discharge had freed 
the ship from responsibility therefor. — 
THORSEN V , Mod AV ALL & Nbilson, 
Thb Thbodor Korner (1892), 19 B. 
(Ct. of Sobs.) 743 ; 29 Sc. L, R. 573.— 
SCOT. 
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Sect, 7 . — The unloading: Sub-sect, 5, A., B, dc 

C. (a),] 

3600. Special method of unloading — Due to de- 
fective condition of ship — Liability of shipowner for 
additional expense.] — The owner of a homeward 
bound ship entering the West India Docks in so 
leaky a condition as to require immediate unload- 
ing & assistance, without waiting her turn to be 
quayed & unloaded in rotation in the import 
dock, in the manner required by the 39 Geo. 3, 
c. 69, is bound to bear the extra expenses of 
labourers for pumping the ship after the crew 
were discharged, & for delivering the cargo into 
lighters in the outward dock or basin ; also for 
coopering previous to such delivery into lighters, 
& for the hire of such lighters ; the co. having 
afterwards unladen the cargo out of such lighters 
upon the quays in the import dock, & performed 
the requisite cooperage, etc., upon such unlading, 
in the same manner as they would have done if 
the cargo had been delivered out of the ship itself 
in its proper time & place. — Blackett v. Smith 
(1810), 12 East, 618 ; 104 E. R. 203. 

3601. Warranty that goods suitable for handling 
by appliances in use at dock — Whether warranty 
implied.] — Tbansoceanica Societa Italian a di 
Navigazione i>. SmPTON (H. S.) & Sons, No. 3608, 
post, 

B, Discharge a Joint Act, 

3602. General rule.] — Where a charterparty 
provides that the sliip shall proceed to a certain 
port, & there, or as near thereto as si e can safely 
get, deliver the cargo in the usual & customary 
manner, but is silent as to the time to be occupied 
in the discharge, the contract implied by law is, 
that each party will use reasonable diligence in 
performing that part of the delivery which by the 
custom of the port falls upon liim ; & there is no 
implied contract that the discharge shall be per- 
formed in the time usually taken at the port. 

Where therefore a ship, under such a charter- 
party, was in the course of unloading at the port 
of discharge, & owing to a thi'eatened bombard- 
ment of the port, the authorities there refused 
for several days to allow any more of the cargo 
to be landed, the loss from the delay must fall 
on the shipowner, & he cannot recover damages 
from the charterer. 

The custom-house authorities will not allow any 
cargo to be landed except through the customs ; 
& in consequence of their dilatoriness, & the general 
sluggishness of the population the ordinary dis- 
charge of a vessel at Callao is very slow (Black- 
burn, J.). 

Delivering cargo is as much the duty of the 
shipowner as of the merchant, & consequently 
the contract, implied by the law, in the absence 
of any stipulation in a charterparty is that each 
party shall use reasonable diligence in performing 
his part of the delivery at the port of discharge, 
the merchant being ready to receive in the usual 
manner, & the owner by his captain & crew to 
deliver in the usual manner. So that there is 
no contract implied by law on the part of the ship- 
owner to allow his vessel to be kept there for the 
usual time, if by reasonable diligence on the part 
of the merchant the cargo might be sooner taken 
away, & no contract implied by law on the part 
of the merchant to take the cargo out within such 
usual time, if he could not by reasonable diligence 
perform it ; though very commonly there are 
stipulations to that effect (Blackburn, J.). 

The contract wWch the law implies is only that 
the merchant Sc shipowner should each use reason- 


able dispatch in performing his part (Black- 
burn, J.). — Ford v, Cotesworth (1868), L. R. 
4 Q. B. 127 ; 9 B. & S. 659 ; 38 L. J. Q. B. 62 ; 
19 L. T. 634 ; 17 W. R. 282 ; 3 Mar. L. C. 190 ; 
affd, (1870), L. R. 5 Q. B. 644, Ex. Ch. 

AnnotcUions: — Distd. The Argos, Gaudet v. Brown, The How- 
sons, Geipel V. Ooruforth (1873), L. 11. 5 P. 0. 1 34. Ezpld. 
Thlcss V. Byers (1876), 24 W. R. 611. Apld. Cunninsrham 
V. Dium (1878), 3 C. P. D. 443. Comid. Fowler v. Knoop 
(1878), 40 L. T. 180. Expld. Nelson v. Dahl (1879), 12 
Ch. D. 568. Consd. Wright v. New Zealand Shipping Co. 
(1879), 4 Ex. D. 165,11.; Postlothwalte v. Iceland 
(1880), 5 App. Cas. 599 ; Hick v. Raymond & Reid, [1893] 
A. C. 22 ; Ardaii S.S. Co. v. Weir, [1905] A. C. 501 ; 
Langham S.S. Co. v. Gallagher (1911), 12 Asp. M. L. C. 
109 ; Ralli v. Compania Naviera Sota y Aznar, [1920] 
2 K. B. 287 ; Van Llewon v. Hollis, [1920] A. C. 239 ; 
Cantlcre Navalo Trlestina v. Rnsslan Soviet Naphtha 
Export Agency, [1925] 2 K. B. 189. Refd. Castlogato S.S. 
Co. 1 ?. Dempsey, [1892] 1 Q. B. 854 ; Hicks v. Rodocanachi 
(1892), 9 T. L. R. 141 ; Lyle Shipping Co. v. Cardiff 
Corpn., [1900] 2 Q. B. 638 ; Blackburn Bobbin Co. v. 
Allen. [1918] 1 K. B. 540. Mentd. Snillh, Coney & Barrett 
V. Backer, (Iray (1915), 112 L. T. 914 ; Foster’s Agency 
V, Romalno (1916), 32 T. L. R. 331. 

3603. .] — Budgett & Co. v, Binnington 

& Co., No. 3609, post, 

3604. .] — A charterparty for the carriage 

of spars from a port in Norway to London provided 
that the cargo should be discharged in the Surrey 
Commercial Docks, the discharging to take place 
in eight days, the cargo to be taken from alongside 
at merchants’ risk & expense, the ship “ to dis- 
charge over side in the river or dock into lighters 
or otherwise if required by consignees ” ; — Held : 
the charterparty did not impose upon the ship’s 
master & crew the obligation to get the spars 
outside the ship & into the lighters, & for that 
purpose to put men on board the lighters ; but 
when they had 61*011 ght the spars within reach of 
the consignees’ men in the lighters, it was the duty 
of the latt er to take their part in the joint operation 
of delivering & receiving the goods, & the 
consignees were liable to pay demurrage for delay 
caused by reason of their men in the lightei*s being 
too few to enable the discharge to be completed 
within the lay days. 

The operation [of discharging cargo], therefore, 
which is to take eight days is an operation to be 
performed as between the shipowner & the con- 
signees (Lord Esher, M.R.). 

Wlierever the delivery is to be, the shipowner, on 
the one hand, must give delivery. If he merely 
puts the goods on the rail of his ship, he does not 
give delivery ; that is not enough. If, on the other 
hand, the consignee merely stands on the other 
ship, or on the barge or lighter, or on the quay, & 
does nothing, he does not take delivery. The ship- 
owner has performed the principal part of his 
obligation when he has put the goods over the rail 
of his ship ; but I think he must do something 
more, he must put the goods in such a jiosition that 
the consignee can take delivery of them (Lord 
Esher, M.R.). — Petersen v, Freebody Sc Co., 
[1895] 2 Q. B. 294 ; 65 L. J, Q. B. 12 ; 73 L. T. 
1(53 ; 44 W. R. 5 ; 11 T. L. R. 459 ; 8 Asp. M. L. C. 
55 ; 14 R. 493, C. A. 

Annoiaiimis : — Distd. Akt. Holios v. Ekman, [1897] 2 Q. B. 
83. Consd. Langham S.S. Co. v, Gallagher (1911), 12 
Asp. M. L. C. 109; The Rchsfjell, The Omesfiell, The 
Uppland, The Fritioff, The Svoin Jarl (1924), 131 A. T. 
764 ; Rederi Akt. Aeolus v. Hillas (1925), 134 L. T. 184. 

3606. .] — Akt. Helios v, Ekman & Co., 

No. 2974, ante, 

3606. Application of general rule — Each party 
must use reasonable diligence in performing his 
part.] — Ford v, Cotesworth, No. 3602, ante, 

3607. Implied request by shipowner to 

shipper or charterer — ^Accident to charterer’s 
servant — Whether indemnity implied.] — Pltfs., 
who were the charterers of a ship from defts^, 
the shipowners, gratuitously removed some hatch 
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beams on behalf of & at the implied request of the 
shipowners. While the beams were being removed 
by pltfs.’ servants, one of pltfs.’ servants engaged 
in the work, was accidently killed. Pltfs. paid to 
his dependants compensation in accordance with 
Workmen’s Compensation Act, 1906 (c. 58). 
Pltfs. claimed to recover the sum paid as com- 
pensation from defts. on the ground that defts. 
had impliedly undertaken to indemnify pltfs. for 
loss or damage occasioned by the discharge of the 
cargo : — Held : there was no evidence of an implied 
undertaking by defts. to indemnify pltfs. ; the 
accident was not the direct or natural consequence 
of doing the discharging of the cargo, but was a 
consequence of the manner in which the dis- 
charging was done. — Cory & Son, Ltd. v. Lambton 
& Hetton Collieries, Ltd. (1916), 86 L. .T. K. B. 
401 ; 115 L. T. 738 ; 10 B. W. C. C. 180 ; 13 
Asp. M. L. C. 530, C. A. 

3608. Receiver to share extra expense 

of unloading.] — A steamship belonging to pltfs. 
was chartered to carry a full & complete cargo of 
lawful merchandise at the option of the berth 
charterers from Alexandria to London, & she was 
to be discharged as fast as she could deliver in 
accordance with the custom of the port. The 
charterparty provided for demurrage at the rate 
of £250 per running day. About 500 tons of barley 
was loaded on board as part of the general cargo, 
& defts. were the indorsees of the biJl of lading in 
respect of 300 tons. That bill of lading stated 
that the barley was shipped in good order & con- 
dition, & that the cargo was to be received by the 
consignees as fast as the steamer could deliver in 
accordance with the custom of the port. All 
unloading at the Port of London is done under 
statutory authority by the Port of London Authority 
who provide the necessary machinery & employ all 
the men. The work done by the men in the hold 
is on behalf of the ship, but the operations subse- 
quent to the grain being elevated from the hold 
is on behalf of the receivers. The ordinary 
method at the Port of London for discharging 
grain in bulk is by employing pneumatic suction 
pumps. The barley loaded at Alexandria con- 
tained a quantity of sand & stones, with the result 
that the suction pump became choked & the dis- 
charge was thereby delayed for a day & a half. 
The men working on the discharge also demanded 
& received extra payment owing to the condition 
of the barley, but defts. were not required to assent 
tD the extra payment. The Port of London 
Autliority demanded from pltfs. & received pay- 
ment for the extra cost of the discharge in respect 
of men & machinery. Pltfs. claimed to recover 
from defts. demurrage in respect of the day & 
a half during which the ship was delayed owing to 
tha condition of the barley, alleging that it was 
an implied term of the contract under which the 
barley was shipped that it should be capable of 
being handled & unloaded expeditiously & 
effectively by the machinery & appliances in 
ordinary use at the port of discharge. Pltfs. also 
claimed to recover from defts. a proportion of the 
extra charges in connection with the discharge 
which they had been obliged to pay the Port of 
London Authority: — Held: (1) no warranty 
that the barley was capable of being handled & 
unloaded expeditiously & effectively by the 
machinery & appliances in ordinary use at the port 
of discharge could be implied, & therefore pltfs. 


were not entitled to recover in respect of the extra 
time taken in the discharge ; (2) pltfs. were 

entitled to recover from defts. a portion of the 
extra charges incurred in respect of the discharge, 
because a request by defts. to pltfs. to assent to 
the increased charges on behalf of defts. must be 
implied inlaw. — Transoceanica Socibta Italiana 
Di Navigazione V. Shipton (H. S.) & Sons, [1923] 
1 K. B. 31 ; 92 L. J. K. B. 186 ; 128 L. T. 319 ; 
38 T. L. R. 318 ; 16 Asp. M. L. C. 85 ; 28 Com. 
Cas. 64. 

C, Duties Apart from Stipulation, 

(a) Duties of Shipowner, 

3609. Delivery over side of ship.] — A cargo 
was shipped under a bill of lading incorporating a 
clause in the charterparty which fixed the number 
of lay days for unloading & allowed other days 
for demurrage. Neither the bill of lading nor the 
charterparty contained any exception of strikes. 
By the custom of the port of discharge a cargo, 
such as that to be unloaded was discharged by the 
joint act of the shipowner & the consignees. 
During the lay days a strike took place, both 
among the labourers employed on behalf of the 
ship & those employed by the consignees, with the 
result that the unloading ceased, & could not bo 
resumed till some days after the expiration of the 
lay days : — Held : as the number of lay days was 
fixed, the consignees were liable to pay demurrage, 
notwithstanding the inability of the shipowners, 
owing to the strike, to do their part in the 
unloading. 

Speaking generally of all contracts, a breach is 
excused where the party committing the breach 
has been prevented by the other side from carrying 
out his contract. Here the condition is that the 
cargo should be out of the ship in a certain number 
of days ; & if the shipowner, by any act of his, 
has prevented the discharge then, though the 
freighter’s contract is broken, he is excused. It 
is said in tliis case that the delivery of the cargo 
is the joint act of the shipowner & the consignee, 
& that, if so, the shipowner has not fulfilled his 
part, & so has prevented the performance of the 
contrac^t of the consignee. The delivery of a 
cargo is undoubtedly the joint act of the ship- 
owner & the merchant freighter ; but naturally 
it is open to the parties to reflate the share in 
the discharge to be taken by either of them. In 
this case, the share to be taken has been regulated 
by custom, & the merchant freighter has not to 
begin his part, as is usually the cas^\ when the 
cargo is brought to the rail of the ship. Such a 
course in the case of grain in bulk would be incon- 
venient, & so the merchant freighter supplies 
sacks, & loads the grain in the hold ; & then the 
shipowner resumes his ordinary duty, which is 
delivery over the ship’s side. Now, has the ship- 
owner failed in this duty through any default of 
his own, or of persons for whom he is responsible ? 
The persons for whom he is responsible are the 
persons who represent him in his absence. If, for 
instance, the master refused to discharge the 
cargo, the owner would be responsible (Lord 
Esher, M.R.). 

The non-delivery, in fact, was occasioned, by 
something which defts. could not foresee, & by the 
act of persons over whom they had no control. 
It was caused by the act of the workmen employed 
by the stevedore, & by their breach of contract 


PART VII. SECT. 7, SUB-SECT. 6.— 
C. (a). 

o. Expenses of discharge — Work 
done by labourers in purstianre of 
obligation to give delivery,] — Bills of 


lading provided that cargo was to be 
“ delivered within reach of vessel’s 
tackles.” By means of the vessel’s 
hoisting tackles, trays holding cargo 
wore lowered on to a wharf. The 


trays were supplied by the ship’s 
stevedore. On the wharf, labourers 
freed the trays from the tackles so far 
as was necessary, Sc handed the goods 
to the consignee’s lorry drivers 
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with their employers. The shipowner had no 
control over these workmen, & is not responsible 
for the consequences of their acts, & consequently 
there there is nothing to relieve the consignees 
from the absolute contract to pay demurrage 
(Lord Esher, M.R.). 

The contract was to discharge the ship in a 
certain munber of days, according to the terms of 
the charterparty ; & there was a further stipula- 
tion that the charterer was to take the risk of 
unloading the cargo from alongside the ship. 
This stipulation is in terms \mconditional, & it 
has frequently been called an absolute contract, 
by which I understand an unconditional contract. 

1 agree that there is an implied term in the 

contract, & that is, that the shipowner shall not 
prevent the freighter from performing his part of 
the contract ; &; if it is shown that this has 

happened, the freighter is discharged (Lindley, J.). 
— ^Budgett & Co. V, Binnington & Co., [18911 
1 Q. B. 35 ; 60 L. J. Q. B. 1 ; 63 L. T. 742 ; 39 
W. R. 131 ; 7 T. L. R. 15 ; 6 Asp. M. L. C. 592, C. A. 

Annotations: — Distd. Maclay v. Bakers & Spiller (1900), 16 
T. L. II. 401. Confd. Loneham S.S. CJo. v, Gallagher 
(1911), 12 Asp. M. L. C. 109 ; .Tenneson, Taylor r. Secretaiy 
of Sat-c for India, [1916] 2 K. B. 702 ; Annement Adolf 
Deppe V, llobinson, [1917] 2 K. B. 204 J Cantiero Navale 
Triestina v. Riinsiau Soviet Naphtha Export Agency, 
[1925] 2 K. B. 172. Rdd. Hick v, Rodocanachl, [1891] 

2 Q. B. 626 ; Castiegate S.S. Co. v. Dempsey, [1892] 1 
Q. B. 854 ; Akt. Helios v. Eckman (1897), 2 Com. Cas. 70 ; 
Honlder r. Weir, [1905] 2 K. B. 267 ; The Fox (1914), 83 
L. J. P. 89 ; Baird v. Price, Walker (1916), ' 15 L. T. 227 
Alexander v. Akt. Dampsldbet Hansa, [1920] A. C, 88 . 
United States Shipping Board v. Durroll, [1923] 2 K. B. 
739 ; United States Shipping Board v. Strick, [1926] 
A. C. 545 ; lie Ropner Shipping Co. & Cleevos Western 
Valleys Anthracite CJollicries, [1927] 1 K. B. 879. 

3610. .] — Petersen v, Freebody &: Co., 

No. 3604, ante. 

- Port of London.] — See No. 3626, post. 

3611. Expenses of discharge — Repair of torn 
bags.] — Where under a charterparty the ship- 
owners have to discharge the cargo they must, 
unless the terms of the charterparty exempt them 
from this liability, bear any expense wliich may be 
necessary to discharge the cargo properly ; for 
example, if the cargo is loaded in bags the ship- 
owners must bear the expense of repairing tom 
bags in order to prevent the leakage of their con- 
tents. — Leach & Co., Ltd. v. Royal Mail Steam 
Packet Co. (1910), 104 L. T. 319 ; 11 Asp. M. L. C. 
587 ; 16 Com. Cas. 143. 

Discharge of shipowner’s liability.] — See Sub- 
sect. 6, post. 

(b) Duties of Consignee. 

3612. Provision of proper appliances for taking 
delivery — Appliances ordinarily used at port of 
discharge.] — Wright v. New Zealand Shipping 
Co., Ltd., No. 3726, post, 

3613. Modification of duty — By circum- 

stances or special stipulations.] — Postlethwaite 
V, Freeland, No. 3666, post. 

3614. Ship unable to get into berth.] — 

Dahl v. Nelson, Donkin & Co., No. 3471, ante. 

3616. Sacks.] — Budgett & Co. v. Bin- 

nington & Co., No. 3609, arde. 

3616. To have appliances ready — As soon as 
possible after ship’s arrival.] — Wright v. New 
Zealand Shipping Co., Ltd., No. 3726, post. 

3617. To make proper use of appliances — Modi- 
fication of duty — By circumstances or special 


stipulations.] — P ostlethwaite v. Freeland, No. 
3666, post, 

3618. To take delivery alongside.] — Dahl v. 
Nelson, Donkin & Co., No. 3471, ante. 

3619. Into lighter.] — ^Petersen v. Free 

BODY & Co., No. 3604, ante. 

3620. Landing of cargo prohibited by order 

in council — Whether duty performed by receiving 
cargo alongside.] — A charterparty was made in 
France, by which it was stipulated that the ship 
should proceed to TrouviUe, a port in France, & 
should there load a cargo of hay, & proceed there- 
with direct to London ; all cargo to be brought & 
taken from the ship alongside. The agent of 
deft., the charterer, told the master that the 
consignors would require the hay to be delivered 
at a particular wharf in Deptford Creek, & that 
he should proceed there on his arrival in Ijondon, 
which he promised to do. On arriving in the 
Thames, he was informed that by an Order in 
Council made under the Contagious Diseases 
(Animals) Act, 1869 (c. 70), it was illegal to land 
in Great Britain hay brought from BYance. The 
Order in Council was in existence when the charter- 
party was entered into, but neither of the parties 
knew of it, nor did the shipowner contemplate any 
violation of the law. Deft, after a time exported 
the hay & ilie shipowner brought an action against 
him to recover damages in respect of the detention 
of the ship : — Held : under these circumstances, 
deft, could not. set up as a defence that the voyage 
was an illegal voyage. 

The performance by receiving the cargo alongside 
in the river without landing it at all was both legal 
& practicable (Blackburn, J,). — Waugh v. 
Morris (1873), L. R. 8 Q. B. 202 ; 42 L. J. Q. B. 
57 ; 28 L. T. 265 ; 21 W. R. 438 ; 1 Asp. M. L. C. 
573. 

Annotations: — Consd. The Argos, Gaudet v. Brown, The 

Hewsons, Gelpel v. Comforth (1873), L. R. 5 P, C. 134. 

Refd. Grey v. Tolme & Rungo (1915), 31 T. L. R. 551. 

Mentd. Brightman v. Tate, [1919] 1 K. B. 463 ; Central 

India Miidng Co. v. Soo. Colonialo Anversoise, [1920] 

1 K. B. 75.3. 

3621. Provision of vessels for taking cargo.] — 

Dahl v. Nelson, Donkin & Co., No. 3471, ante. 

3622. Provision for proper means for landing 
cargo on quay — Discharging berth within quay.] — 
Dahl v. Nelson, Donkin & Co., No. 3471, ante. 

3623. Provision of sufficient men — To complete 
operation within lay days.] — Petersen v. Free- 
body & Co., No. 3604, ante. 

3624. To bear expense of stowage into railway 
wagons — Payment by shipowner under mistake of 
law — Whether amount paid recoverable.] — Pltfs. 
were the owners of the steamship 8., & defts. wore 
the charterers. In the autumn of 1921 the vessel 
carried a full load of pit props from Finland to 
West Hartlepool according to defts.* order. Under 
the charterparty the cargo was “ to be brought to 
& taken from alongside the steamer at the 
charterers* risk & expense, as customary.** The 
cargo was discharged direct into railway wagons 
at quayside & a sum of £509 16«. Id. was paid by 
defts. to the stevedores for the work of discharge. 
This sum of £509 lOs. Id. was debited to pltfs.’ 
account with defts., & the amount finally due to 
the shipowners was agreed in an account stated 
between the parties & had been paid. In The 
Bensfjell, No. 4475, post. Lord Mbrrivam held 
that at West Hartlepool the cost of stowing the 
ppopB in the railway wagons fell on the receiver. 
Pltfs. sought to recover £335 9s. 6d., which repre- 


Beld: the mptor must give Sc the done by the labourers was done In owner. — Wrstfai. Labsen & Co. Akt. 

consignee r^ive the g^ds from the pursuance of the obligation to give e. Vacuum Oil (3o. Propriktart, Ltd., 

tr^s, wWch were for the time being delivery ; Sc the cost of that work [1927] V. L. R. 642 ; 49 A. L. T. 109.— 

part of the ship s tackles ; the work must therefore be home by the ship- AUS. 
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sented the cost of such stowage into wagons & 
which had been included in the £509 19s. Id. paid 
to the stevedores, but which, in accordance with 
the above decision, ought to have been paid by 
defts. & not debited to the shipowners’, i.s., 
pltfs.* account : — Held : the payment on account 
of the receiving & stowing into wagons was a 
voluntary payment. There was no compulsion, 
nor had there been any protest. The work was 
undertaken voluntarily under the mutual mistake 
to both the parties, & the authorities were clear 
that a voluntary pa 3 rment in such circumstances 
was not recoverable. — ^Akt. Dampskibs Steinstad 
V. Pearson (Wm.) & Co. (1927), 137 L. T. 533 : 43 
T. L. U. 531. 

D. Special Stipulations. 

3625. Claim for damage to be made ** before 
goods are removed — Liability continuing until 
removal from railway station.]— Moore v. Harris, 
No. 1708, ante. 

8626. ** London clause “ Overside Whether 
custom of port overridden.] — (1) The right of a con- 
signee to claim delivery “ overside ” in the Port of 
London may be overridden by a clause in the bill of 
lading by which the shipowner is empowered “ to 
land goods on the quays immediately on the ship’s 
arrival.” — Bohrowman, Phillips & Co. v. Wilson 
& Co. (1891), 7 T. L. K. 410, D. C. 

3627. Discharge of cargo at riverside wharf 

— Whether charges for unloading may be exacted.] 
— Produce Brokers’ Co., Ltd. v. Furness, 
Withy & Co., Ltd., No. 1731, ante. 

3828. Discharge into “craft”— What 

vessels included.] — Pltfs. agi'ecd to carry in their 
steamer a cargo of wood from Savannah to London, 
for delivery to defts.* agents. The bill of lading 
incorporated the London clause A., which was in 
the follomng terms : ” The shipowners shall at 
their option be entitled to land the goods on the 
quays or to discharge them into craft hired by 
them immediately on arrival & at consignee’s risk 
&, expense. . . Clause 3 of the bill of lading 
provided {inter alia) : “ The carrier shall have the 
liberty to convey goods in lighters to & from the 
ship at the risk of the owners of the goods. ...” 
(Clause 5 of the bill of lading provided that “ the 
steamer shall be entitled to commence discharging 
immediately on arrival. The goods shall be taken 
from the ship’s tackle directly on their coming 
to hand in discharging the ship ; otherwise the 
master or ship’s agent shall be at liberty to enter 
& land the goods, or put them into store ware- 
house or craft, or on quay, at the receiver’s risk 
& expense ; & shall have a lien on such goods until 
the payment of all costs &: charges so incurred.” 
Notice of the arrival of the vessel was sent to defts. 
&, no application having been made by them for 
delivery, pltfs. decided to discharge the goods, 
&, as they could not obtain more than one lighter, 
they liired four sailing barges in which to store the 
goods, there being no wareliouse room available : 
— Held : as lighters were not available pltfs. were 
justified in using sailing barges & wore entitled 
to recover from defts. the extra expense caused 
thereby. — United States Shipping Board v. 
ViGBRs Brothers (1924), 41 T. L. R. 26. i 


3629. Cargo “ to be discharged at usual fruit 
berth.”] — G ood & Co. v. Isaacs, No. 3741, post. 

8630. Cimtract excluding custom of port — De- 
livery Into lighter.] — K earon v. Radford & Co., 
No. 4401, post. 

3631. “ Cargo to be taken from alongside.”] 

— ^Brenda S.S. Co. v. Green, No. 4363, post. 

3632. Delivery “ ex ship ” — Goods taken Into 
warehouse for dispatching to railway — Whether 
delivery in accordance with contract.] — Pltfs. 
directed defts., the owners of a line of steamships 
which were carrying certain goods for delivery 
to pltfs., to ” deliver ex ship to the railway co. to 
our order.” The contract contained a clause pro- 
tecting defts. from liability for damage to goods 
by lire. On arrival the goods were not taken direct 
to the railway station, but were placed in defts.’ 
warehouse adjoining the quay. Here a fire broke 
out, & the goods were destroyed. Pltfs. brought 
an action for breach of contract & duty in handling 
the goods, contending that, in view of tlie instruc- 
tions sent to defts., the goods should never have 
been put into the warehouse, & that, as they hatl 
been so dealt with, defts. wcto liable for th(dr loss 
& could not avail tliemselves of the protection 
afforded by the terms of the contract : — Held : 
the expression ” ex ship ” did not exclude the 
taking of goods into warehouse for the purpose 
of dispatching them by cart to a railway, & in 
this case, the removal of the goods into the ware- 
house being justifiable, defts. were entitled to avail 
themselves of the protection afforded by the con- 
tract. — ^E ssex Counties Farmers’ Co-operative 
A ssocN., Ltd. v. Newhouse & Co., Ltd. (1916), 
86 L. J. K. B. 172 ; sub no7n. Eastern Counties 
Farmers’ t’o-oPERATivK Assocn., I^td. v. New- 
house & Co., 115 L. T. .308 ; 13 Asp. M. L. C. 
449. 

3633. “ Steamer shall be entitled to commence 
discharging immediately after arrival ” — Whether 
implied undertaking that facilities could be avail- 
able.] — Parcels of timber consigned to defts. were 
carried on board pltfs.’ ship under bills of lading 
containing the following clause ; “ Steamer shall 
be entitled to commence discharging immediately 
after arrival . . . either into lighters or other 
craft or at the quay ... & discharge con- 
tinuously, day & night, also on Sunday from all 
hatches simultaneously, without intermission, all 
at the discretion of the master. . . . The goods 
shall be taken from the ship’s tackle by the con- 
signee of goods directly on tlieir coming to hand. 
... If consignees fail to receive as above stated, 
& no facilities arc available for discharging into 
craft or on w'harf without delay to steamer, 
receivers shall pay . . . demurrage, at a fixed 
rate. The master’s certificate shall be conclusive 
At. binding both as to the extent of the d^lay . . . 
& the amount payable by consignees hereunder 
in respect of such delay. . . .” On arrival at the 
port of discharge no deep water berth was available, 
&, owing to the dimensions of the timber, discharge 
into lighters was impossible. The discharge 
accordingly was effectt)d by delivery of the timber 
overside into the water, where it was received by 
defts.’ agents, formed into rafts, A: removed. No 
delay^ avoidable by defts. occurred in the discharge. 


PART VII. SECT. 7, SUB-SECT. 6.— D. 

p. Cargo ** to he discharged accord- 
ing to the custom of the fruit trade of the 
port.**] — A ship that carries a cargo 
of fruit to the port of Montreal, under 
a oharterparty with a clause, “ that 
the cargo is to be brought to & taken 
from alongside at the shipper’s expense, 
& to be stowed & discharged according 
to the custom of the fruit trade of the 


J )ort, etc.,*’ is not boimd as a part of 
ts obligations when discharging, to 
provide (a) shod accommodation in 
which to store the fruit, (b) men to 
sort & check the same according to 
marks, numbers & grades, no custom 
of the fruit trade to that effect being 
proved to exist at the port of Mon- 
treal. — Traouzzi V . Glasgow Naviga- 
tion Co. (1905), Q. R. 27 S. C. 371.-- 
CAN. 


q. Ship to be liqJUered immtdiaielv on 
arrival to avert danger of grounding — 
LiabUUy for breach .] — Great Lakes 
S.S. Co. V . Mapwc Leap Milling Co., 
Ltd. (Out.), [19241 4 D. L. R. 1101.-- 
CAN. 

r. Cargo to be discharged free of 
expense to ship — Use of sh\p*s winch 
winchmen if required — LiobUUy for 
damage to ship.] — oharterparty pro- 
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Sect 7. — The unloading: Sub-aeot, 5, 2>., E,^ F. & 
G, (a) dc (h) ; aub-aecL 6.] 

The master certified that 1*2,792 was due from defts. 
in respect of six days’ demurrage, & in the 
certificate attributed the delay to there being no 
vacant berth alongside the quay & no lighter 
available ; — Held: (1) the words “ steamer shall 
be entitled to commence discharging,” etc., merely 
conferred a right, power of liberty upon the ship- 
owners & did not imply an undertaking by the 
consignees that facilities would be available for the 
exercise of the right ; (2) the goods were ” taken 
from the ship’s tackle directly on their comiug to 
hand ” in the business sense of those words ; 
(3) the delay assessed by the master was not delay 
which he was empowered by the bills of lading to 
certify for demurrage, & that accordingly the 
certificate was not binding. — The Coahoma 
County, [1924] P. 95 ; 93 L. J. P. 141 ; 131 L. T. 
575 ; 40 T. L. R. 355 ; 16 Asp. M. L. C. 342. 

3634. Goods to be taken from ship’s tackle 
directly on their coming to land ” — Delivery of 
timber overside into water — ^Timber received in 
water & formed into rafts.] — The Coahoma 
County, No. 3633, ante, 

E. Regulation hy Custom or Usage, 

See Sect. 15, sub-sect. 4, D., post, 

F, ** Consignee'* 8 Risk and Expense.** 

3635. Bffect of insertion of clause — Whether 
provision for customary method of discharge 
excluded.] — By chaiterparty between pltfs., ship- 
owners, & defts., charterers, it was agreed that 
pltfs.’ steamer should load a cargo of deals for 
defts. “ The cargo to be brought to & taken from 
alongside the ship at merchant’s risk & expense, 
where she can lie always afloat & safe 

being so loaded shall therewith proceed to 
Yarmouth, Norfolk, or so near thereunto as she 
may safely get, & deliver the same always 
afloat. ...” The following clause was in 
writing ; “ The cargo to be supplied as fast as 
steamer can load & stow same, & discharged as 
fast as steamer can deliver & according to the 
custom of the respective ports. ...” On arrival 
at Great Yarmouth the vessel was moored 15 feet 
from the quay edge, which was as near to the port 
as the vessel could lie always afloat, & in conse- 
quence 9d. per standard extra cost was incurred in 
the discharge. In an action by pltfs. t-o recover 
this amount, the judge gave judgment for defts., 
holding, that the written prevailed over the printed 
clause, & he admitted evidence of a custom that 
the shipowner must deliver on the quay ; &, there- 
fore, bear the extra cost of the discharge between 
the ship’s rail &; the quay. He also admitted 
telegrams & letters alleged to indicate the intention 
of the parties as to the construction of the con- 
tract : — Held : that judgment must be reversed 
on the ground that the evidence as to the custom 
was improperly admitted, as the two clauses were 
not inconsistent, the clause as to the cargo being 
‘ taken from alongside the ship at merchant’s risk 


& expense ” dealing with the cost of the discharge, 
whilst the clause as to delivery, “ according to the 
custom ” dealt with the time & mode of the dis- 
charge. 

I am asked to strike out the words ” at mer- 
chant’s risk & expense.” It is said you must do 
so, because there are the words in writing, ** & 
according to the custom of the respective ports.” 
I read those words as meaning the mode of loading 
or unloading, or it may be as to where the goods 
are to be delivered ; but that does not contradict 
that part of the contract which is staring one in the 
face, namely, that the taking to & from ship’s 
rail is at merchant’s expense (A. L. Smith, J.). — 
The Nifa, [1892] P. 411 ; 62 L. J. P. 12 ; 69 L. T. 
66 ; 7 Asp. M. L. C. 324 ; 1 R. 640. 

Annotations : — Distd. Akt. Helios v. Ekman (1897), 76 L. T. 

537. Consd. Palgravo, Brown v, S.S. Turid, [1922] 1 

A. C. 397. Reid. Brenda S.S. Co. v. Green (1900), 09 

L. J. Q. B. 445. 

3636. Whether custom of port excluded — 

Custom expressly excluded by contract.] — ^Brenda 
S.S- Co. V, Green, No. 4363, post. 

Custom not expressly excluded by 

contract.] — See Nos. 4392-4395, post. 

3637. Application of clause — Expenses of dis- 
charge.] — The Nifa, No. 3635, ante. 

G. Sorting Different Consignments. 

(a) Duties of Shipotmier. 

3638. Goods of same description under different 
bilis of lading — Appropriation of correct quantity 
under each bill of lading.] — Bradley v. Dunipacb, 
No. 2279, ante. 

3639. Assortment of cargo — Consignee able 

to land cargo himself.] — Norway (Owners) v. 
Ashburner, The Norway, No. 1673, ante. 

3640. Goods consigned to different consignees — 
Delivery to proper consignees.] — Grange & Co. 
V. TAYiiOR, No. 3820, post. 

3641. Goods shipped in bulk — ^Different bills of 
lading for undivided portions — ** Each bill of lading 
to bear its proportion of shortage & damage ” — 
Apportionment of sound & unsound goods.] — 
Grange & Co. v. Taylor, No. 3826, post. 

(6) Goods Distwguislied hy Marks, 

See Carriage of Goods by Sea Act, 1924 (c. 22), 
Article III., r. 3 (a). Article IV., r. 2 (o). 

3642. Marks obliterated during voyage — Appor- 
tionment of unidentifiable goods between con- 
signees.] — Cotton belonging to different owners 
was shipped in bales specifically marked, at 
Mobile for Liverpool ; 43 bales belonged to pltfs., 
& were insured by defts. against the usual perils. 
In the course of her voyage the ship was wrecked 
near Key West ; all the cotton was more or less 
damaged ; some of it was lost, & some was so 
damaged that it had to be sold at Key West. 
The rest of the cotton was conveyed in another 
vessel to liverpool. The marks on a very large 
number of the bales were so obliterated by sea 
water that none of the cotton lost or sold at Key 
West, & a portion only of that carried to Liver- 
pool, could be identified as belonging to any 


Tided “ cargo to be loaded, stowed, & 
discharged free of expense to steamer, 
with n»o of stoamor^s winch & winch- 
men if required ** ; — Held : this clause 
had not the effect of transferring the 
duty of discharging the cargo from the 
shipowner, on whom it rests at common 
law, to the charterer, so as to render the 
latter responsible for damage received 
by the ship in the course of discharge. — 
Ballanttnk & Co. V . Paton & 
Hendry, (191 2 j S. C. 246 ; 49 Sc. L. R. 
183. — SCOT. 


PART VII. SECT. 7, SUB-SECT. 5.— 

G. (a). 

t. Goods skipped in huVc.l — Hoofs, 
horns, & piths had been tendered 
in bulk as part of a cargo of bones ; 
delay had boon caused by the 
separation ; &; defenders had failed to 


prove any custom of the port entitling 
them to require the *Bhlp to effect 
such separation : — Held : pursuers were 
entitled to deliver the cargo in bulk as 
they received it, & to have decree for 
four days* demurrage on account of 


the delay caused by the separation. — 
Claobvich V . Hutcheson & Co. (1887), 
15 11. (Ct. of Sobs.) 11 ; 25 Sc. L. It. 

11.— SCOT. 

PART VII. SECT. 7, SUB-SECT. 5.— 
O. (b). 

8642 i. Marks obliterated during voy- 
age — Apportionment of unidentifiable 
goods between consignees .] — Spalding & 

VALENTINE, LTD. V . BRITISH INDIA 

Steam Navigation Co., Ltd., (19271 
S. 0. 103.— SCOT. 
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articular consignee. Two only of pltfs.* 43 
ales were identified, & these were delivered to 
pltfs. : — Held : in respect of the cotton lost, & 
that sold at Key West, there was a total loss of 
a part of each owner’s cotton, & all the owners 
became tenants in common of the cotton which 
arrived at Liverpool, & could not be identified ; 
the share of each owner’s loss in the cotton totally 
lost or sold at Key West, &; his share in the re- 
mainder which arrived at Liverpool being in the 
proportion that the quantity shipped by him bore 
to the whole quantity shipped according to the 
rule in cases of general average where it is not 
known whose goods are sacrificed ; &, conse- 

quently, there was no total loss, cither actual or 
constructive of pltf.’s 41 bales. — 8pence v. Union 
Marine Insurance Co., Ltd. L. R. 3 

0. P. 427 ; 37 1^. J. C. P. 109 ; 18 I.. T. 032 ; 10 
W. R. 1010 ; 3 Mar. L. C. 82. 

AnnoUUwns : — Expld. & Distd. Sandeman, Stewart w. 
Tyzack & Branfoot S.S. Co.. [1913J A. C. 680. Gonsd. 
Sinclair v, BroiiKham, [1914] A. C. 398. This decision has 
never been questioned for nearly fifty years (Loud Sumnku). 
Refd. Hose V. Bank of Australasia (1894), 6 It. 121 ; 
Sraurthwaito v. Ilannay, [1894] A. C. 494. Mentd. 
Harris v. Truman (1881), 7 Q. B. D. 340. 

3643. Shipowner’s liability for non- 

delivery.] — Bales of cotton were shipped by several 
shippers upon a general ship for carriage to Liver- 
pool, the bills of lading being similar. Upon 
arrival it was found that the number of bales 
landed fell sliort of those shipped, & that some of 
tlie landed bales could not be identified, their 
marks having been obliterated. These latter 
bales were sold & tlioir proceeds distributed pro- 
portionately among the several consignees. Six- 
teen holders of bills of lading, nine being shippers 
& seven consignees, joined in one action against 
the shipowners claiming damages for non-delivery 
of tlie number of bales specified in their bills of 
lading respectively. 

When the bales became unidentifiable, the 
several owners of cotton became, in point of law, 
ownei's in common of them in proportion to their 
respective interests, & the shipowner could only 
attribute such proportion in answer to any claim 
for non-delivery (Lord Russell of Killowen). 
— Smurtiiwaite V, Hanna Y, [1^94] A. C. 494 ; 
03 L. J. Q. B. 737 ; 71 L. T. 157 ; 43 W. R. 113 ; 
10 T. L. R. 049 ; 7 Asp. M. L. C. 485 ; 0 R. 299, 
11. L. ; revsg, 8. C. sxd) nom, Hanna Y & Co. v. 
Smurtiiwaite, [1893] 2 Q. B. 412, C. A. 

Annotations : — Dbtd. Sandeman v. Tyzack & Branfoot S.S. 
Co., [1913] A. C. 680. Mentd. Montgomery v. Foy, 
Moi*gan (1895), 43 W. 11. 691; I»cninsular & Oriental 
Steam Navigation Co, v. Thuiio Kijima, [1895] A. C. 661 ; 
Bennetts v. Mcllwraith, [1896] 2 Q. B. 464 ; CarU^r v. 
Rigby, [1896] 2 Q. B. 113; Hunt v. Wornfold, [1896] 2 
Ch. 224 ; The Marechal Such<;t, 11896] P. 233 ; Sadler v, 
G. W. Rv.. [1896] A. C. 450 ; Heimbs v. Ncjwcastle Co-op. 
Hoc. (1897), 76 L. T 109 ; Gower v Gouldrldge, [1898] 

1 Q. B. 348: Stroud v. Lawson, [1898] 2 Q. B. 44; 
Drincqbicr v. Wood, [1899] 1 Ch. 393 ; Oxford & Cam- 
bridge UniverslthiH v. Gill, [1899] 1 Ch. 55 ; Thomp«ion v. 
L. C. C., [1 899] 1 Q. B. 840 ; Subramanla Iyer r. R. (1901), 
17 T. L. R. 736 ; The Assunta, [1902] P. 150 ; Bullock v. 
London General Omnibus Co., [1907] 1 K. B. 264 ; Lloyd 
V. Great Western Dairies Co., [1907] 2 K. B. 727 ; Coin- 
pania Sansinena de Carnes Congeladas v. Houlder, [1910] 

2 K. B. 354 ; Times Cold Storage Co. & Lowther & 
Blankley, Lowther & Blankley v. Times Cold Storage Co., 
[1911] 2 K. B. 100; Oesterrolchische Export A.-G. v. 
British Indemnity Insco., [1914] 2 K. B. 747 ; Re Beck, 
Attla 17. Seed (1918), 87 L. J. Ch. 335 ; Thomas i7. Moore, 


[1918] 1 K. B. 555 ; Haro Spinning Co. i?. Leigh, [1919] 

1 Ch. 260 ; Payne i7. British Time Itecorder Co. & Curtis, 

[1921] 2 K. B. 1 ; Keen v. Towler (1924), 41 T. L. R. 86. 

3644. — .] — Bales of jute con- 

signed to various consignees & specifically marked 
were shipped under bills of lading stating that 
the bales were received “ marked & numbered 
as per margin,” that the number of packages 
signed for was to be binding on the shipowner 
unless error or fraud be proved, but that the ship 
was not to be liable for “ obliteration or absence 
of marks.” On the discharge of the shiji fourteen 
bales were missing & eleven bales forming part 
of the cargo shipped at the port of loading, were 
not marked as labelled in the bills of lading & 
could not be identified as belonging to any parti- 
cular consignment. All the consignees received 
their full consignments except four, who refused 
to accept any of the eleven bales. In an action 
for freight by the shipowner against one of the 
four consignees, who had received six bales less 
than his full consignment, the consignee counter- 
claimed for shortage. The shipowner was willing 
to account to the four consignees for the value of 
the fourteen missing bales in proportion to their 
respective shortages, but claimed that the eleven 
bales ought to be allocated amongst them in the 
like proportion : — Held : as the shipowner had 
failed to deliver the full number of bales shipped, 
he was not entitled to claim that the non-delivery 
of any of the six bales was due to obliteration or 
absence of marks, & that he was liable for the 
full value of the six bales. — Sandeman & Sons 
V. Tyzack Branfoot S.S. Co., Ltd., 

A. C. 680 ; 83 L. J. G. P. 23 ; 109 L. T. 580 ; 29 
T: L. R. 694 ; 57 Sol. Jo. 752 ; 12 Asp. M. L. C. 
437, H. L. 

3645. Application of condition exempting 

shipowner from responsibility,] — Sandeman & 
Sons v. Tyzack & Branfoot S.S. Co., Ltd., No. 
3644, ante, 

3646. Goods wrongly marked — Liability of ship- 
owner — Clause exempting from liability if goods 
wrongly marked.] — Parsons v. New Zealand 
Shipping Co., No. 2275, ante, 

3647. Whether proof of identity ad- 

mitted— Effect of Bills bf Lading Act, 1855 (c. Ill), 
s. 3.] — Parsons v. New Zealand Shipping Co., 
No. 2275, ante. 

SuB-SECT. 6 . — Discharge of Shipowner’s 
Liability. 

3648. How far liability continues— Until goods 
fully loaded on lighter.] — Robinson v, Turpin 
(1805), Peake, 203, n. ; 170 E. R. 130, N. P. 

3649. .] — Smith, Hogg & Co., Ltd. 

V, Bamberger (Louis) & Sons, No. 4470, post. 

Custom of river Thames.] —See No. 

4442, post, 

-.] — Compare Insurance, Vol. XXIX., 
p. 132, Nos. 835-845. 

3650. Until lighter can properly be removed 

from wharf.] — Robinson v, Turpin (1805), Peake, 
203, n. ; 170 B. R. 130, N. P. 

3651. Goods discharged on to wharf.] — 

Smith, Hogg & Co., Ltd. v, Bamberger (Louis) 
& Sons, No. 4470, post. 


PART VII. SECT. 7, SUB-SECT. 6. 

3661 i. How far HaJbUUy continves — 
Oooda diacharged on to wharf , \ — If 
goods are placed on some customary 
wharf at a convenient time after the 
arrival of the yessel, in such a way as 
to be[wlthln the dominion of the person 
owning them, the liability of the ship- 
owners is discharged. — B abraolough 
1’. Orient Steam Navigation Co. 
(1883), 4 N. S. W, L. R. (L.) 75.— AUS. 


3651 ii. .] — Held : as soon 

as the cargo was delivered on to the 
wharf the respoDslbillty of the ship 
ceased, from that point of time they 
were at the risk of the consignee. — 
Wilkinson Hey wood & C!lark, Ltd. 
V, Brodik (1902), 28 V. L. R. 669.— 
AUS. 

3651111. .] — Rivers r. Dun- 

can, 2 R. de L. 75.— CAN. 


3661 iv. .] — ScoTTi?. Hes- 

CROFF (1852), 2 L. C. R. 477 ; 5 

L. C. R. 274.— CAN. 

3661 V. .] — Bennett & Co. 

17. Black Diamond Co, (1894), 7 
Nfld. L. R. 819.— NFLD. 

8661 vi. .] — Langlands 

(M.)& Sons v. McMastkr (D.) 8c Co., 
[19071 S. C. 1090 ; 44 Sc. L. R. 805.— 

SCOT. 
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Shipping and Navigation. 


Sect. T. — The unhading: Sub-sects. (i&7,A.&B. 

(g) (6) r.] 

86658 Provision for cesser of liability in biU 

Of lading-^When goods leave ship’s deck.]— 

Fetbocochino V. Bott, No. 3597, ante. 

^rom ship’s 

lacKle.J — Goods were shipped on board defts.’ 
ship to be carried to Penang & delivered there to 
order or assigns under bills of lading which con- 
tained the condition that “ in all cases & under 
all circumstances the liability of the co. shall 
absolutely cease when the goods are free of the 
smp s tackle, & thereupon the goods shall be at 
the nsk for all purposes & in every respect of the 
shipper or consignee.” They were delivered to 
landing agents appointed by defts., & for that 
purpose had been discharged from the ship’s 
^Jde into lighters sent by the agents, but by 
fraud, in which the landing agents participated, 
never re^hed the consignees -.—Held : although 
there had been no delivery under the bills of lading, 


yet the provision as to cesser of defts.’ liability 
directly the goods were ** free of the ship’s tackle ” 
was perfectly clear, & it must be held to be opera- 
tive & effectual to protect them. — Chartered 
Bank op India, Australia & China v. British 
India Steam Navigation Co., Ijtd., [1909] 
A. C. 369 ; 78 L. J. P. C. Ill ; 100 L. T. 661 ; 
26 T. L. R. 480; 63 Sol. Jo. 446; 11 Asp. 

M. L. 0. 246 ; 14 Com. Cas. 189, P. C. 

Anrw^ion : — Mentd. Lancaster v. Turner, [1924] 2 K. B. 

m£mm 

3654.^ Goods taken away fraudulently 

— Whether provision operative.] — (Chartered 
Bank op India, Australia & China v. British 
India Steam Navigation Co., L/td., No. 3663, 
ante. 

3665, Until crew no longer able to assist 

in ship’s operation.] — Petersen v. Preebody & 
Co., No. 3604, ante.. 

3666. What delivery is sufficient to discharge 
shipowner — Delivery to wharfinger.] — Bourne v. 
Gatlipp, No. 3695, post. 


i*. — — Provision ftnr cesser of 
habilUy in bill of lading — When goods 
leave Oiitfs dcc^.l -Where by an 
express condition of the hill of lading. 

s that the responsibility 

of the shipowners shall cease as soon 
as the goods are discharged from the 
ship s deck to the wharf, the con- 
signee cannot invoke In support, of the 
shortage, an alleged custom 
of ^0 fruit Importation trade at the 
port, of arrival, to the effect that con- 
signees usually take delivery only 
after of the goods by auction on 
the wharf, by giving delivery orders 
to the purchasers at the sale; & tin* 
fact that the shipowners permitted 
such sale on the wharf & assisted the 
consignee in the delivery of the goods 
to the purchasers, is not a waiver of 
the condition of the bill of lading.-' 

^ (1899), Q. R. 15 S. C. 

616. — CAN. 

*1 — MACKIN- 
NON & Mackenzie v. Minchin (1871), 0 
Mad. 353.— IND. 

8652 iii. a 

condition that “ the shipowners’ 
responsbillty ceases on the goods 
leaving the ship’s side ” would not 
relieve the sbipowmers if it was clearly 
shown that the damage was done by 
improper handling on board. — ^A rndt I 
& Cohen v. D. a. Dampschiffb 
OESELLsenArr (1906), 23 S. C. 324. — 

S. AF. 

3653 i. Wfien goods free 

from ship's tackle.} — The condition of 
a bin of lading that the co. will not be 
responsible for loss or damage to cargo 
after discharge from ship’s tackles, 
relieves the carriers from all risks as to 
damages from the moment of landing 
the goods. — Ivey & Co. v. Queens- 
land Steam Shipping Co., Ltd. (1887), 

2 Q. L. J. 188.— AUS. 

3653 ii. .] — Fairfax 

V. New Zealand Shipping Co., Ltd. 
(1912), 12 S. H. N. S. W. 572.— AUS. 

8658 iii, j — X clause 

in a bill of lading providing that the 


owner of the goods is to take delivery 
at a ^rtain place & all liability of 
the shipowner ** to cease as soon as the 
goods are free from the ship’s tackles ” 
does not purport to relieve the ship- 
owner from liability for loss or damage 
to the g^ds arisi^ from n^ligenoe, 
**mt, or failure in the proper d^very 
“ w to lessen, weaken or 

a^jld the obligations of the master, 
offloers, agents or servants of the ship 
properly to deliver the goods, &, thore- 
^ avoided by 

S^-Carriage of Goods Act, 1904, s. 5 
iSL.ST -A.U8THALA8IAN UNITED 

SJTBSAM Navigation Co., Ltd. v 
Hmctns 1914), 18 C. L. R. 646.— 


3653 iy. Denham e. 

^^td. (1917), clalii] 

W. N. 144. — AUS. whar 

3653 V. .1— Brnnsii defts, 

India Steam Navigation Co. v, dolivi 

Ibrahim Sulaiman (1895), I. L. 11. tt»om 
19 Mad. 169.— IND. do h 

ft. — — .] — Held: the landing 

of goods at a railway wharf did not 
difjcharge dofts.. & defts. were liable, 
no*, .vithstandlng the exceptions in the freiK* 
bill of lading for the injury to the goods 
by rain, whether caused In the act of 
landing or from the drippings from the - 

shed, over which pltf. had no control. — consk 
Roberthon V. Dominion H.S. Co. charg 

0879). 13 N. S. R. (1 U. & G.) 149.— Kooda 
CAN. for no 

^ 3666 i. Whai delivery is sufficient to 4 

discharge shipowner— Delivery to whar- ’ 

finger.}— 1^0 an action for not deliver- 
Ing goods shipped on hoard deft.’s 
vessel, to bo carried to T. & there 
delivered to pltfs. or their assigns, defts. g. - 
pleaded that they carried the goods to shed— 

r., & there being no person there on takinit 

pltf.’s behalf to roceivo the goods, or (1900] 

to whom notice of their arrival could h. - 
be given, & no means of notifying hour 

pltfs., who lived at a distance, defts., — In 

having no warehouse of their own, & freigh 

thoro not being any other warehouse for dc 

there in w'hich they could store the consig 

goo^, after waiting a reasonable time, shlpoi 

landed the goods at the only wharf tlicir 

there, where it was usual & customary In go( 

to land goods, & placed them in charge claim 

of the person In charge of the wharf, so ccrtali 

far M he would consent to take charge by ral 

of them : — Held : the plea constituted whoro 

no defence to the action. — Close v. Held : 

Beatty (1878), 28 C. P, 470.— CAN. any c 

8656 ii. .j — M orrison r. with 

Fishwick (1879), 13 N. S. R. (l R. & which 
1 G.) 59. — CAN. plete 

b. Landing cargo on wharf.} ship’s 

—Australasian Steam Navigation 
C o. V. Thurston (1879), 2 N. S. W. 

S. C. R. (L.) 259.— AUS. Jft*»ftfi 

0 * J — The mere landing 3 ^?^] 

of goods on the wharf is not suffl- fto^ L' 
clent delivery. They must be so 
landed that the consignee can get b. - 
them. — Tinsley v. Cook (1881), 2 Ltd. 

N. S. W. L. R. (L.) 383.— AUS. (1898), 

d. .1 — The iiaiiJM f.V»of So. L. 


,, d. -- — - — The usage that 
the lauding of goods after notice to 
the consignee at a convenient wharf, is 
complete delivery to consignee ” does 
not establish that the mere placing 
them on the wharf will release the 
master from responsibility. There can 
bo no efficient delivery under such 
•' usage ” unless the goods are so 
placed on the wharf as to be subject 
to the dominion of the consignee. — 

X'WJfo*- N. s, W. L. R. 

(L.) 102. — AUS. 


e. .] — Where pltfs. 

claimed for damages suffered by goods 
W’hich had l)een delivered on the 
wharf at Q. after they ha<l notified 
dofts. that they wished to have them 
delivered into a lighter provided by 
themselves, but which defts. refused to 
do l)cfore i)ayment of the freight : — 
Held : the master or owner of a vessel 
could not be compelled to deliver 
goods into a lighter before pavTiient of 
freight, & delivery on the wharf was 
a good delivery. — J uson v. Aylward 
(1862), 14 L. 6. n. 164.— CAN. 

f. Delivery at port — Notice to 

consignee.} — It Is suffloiont to dis- 
charge the owner of a vessel conveying 
goods from port to port, from liability 
for non-delivery, to show that the goods 
were delivered by the master at the 
port to which they were consigned, 6c 
notice given during the usual business 
hours to the consignees. — McKay v. 
Lockhart (1836), 4 O. S. 407.— CAN. 

g. — ; — Storage in harbour board's 
shed — Effect of delay of consignee in 
taking delivery.} — Kp:nneuy v. McKee 
(190G), 26 N. Z. L. R. 375.— N.Z. 

h. Delivery into hands of har- 

bour porters employed by consignee.} 
— In an ae.tion for payment of the 
freight of part of a cargo of jute shipped 
for delivery “ at the port of D.,’’ the 
consignee alleged in defence that the 
shipowners had failed to implement 
tlicir contract by delivering the goods 
In good condition & stated a counter 
claim of damages on account of 
certain iiales which had been injured 
by rain water while lying on the quay, 
where they had been deposited : — 
Held : defender had failed to instruct 
any custom of the port at variance 
with the general rule according to 
which delivery of each bole was com- 
plete as soon as It passed over the 
ship’s side into the bands of the harbour 
porters employed for the consignee, & 
the shipowners were not liable for the 
damage In question. — British Ship- 
owners* Co., Ltd. v. Grimond (1876), 

3 R. (Ct. of Sess.) 968 ; 13 Sc. L. R. 
623.— SCOT. 


K. .]— Knight S.S. Co., 

Ltd. V, Fleming Douglas & Co. 
(1898), 25 K. (Ct. of Sess.) 1070 ; 35 
So. L. R. 834 .— scot. 

1. Delivery to dock agent — 

Agent for consignee — EegukUion of 
harbour board .} — A regulation of the 
harbour hoard provided that all 
landing of cargo should bo done by 
dock agents duly authorised by the 
board, that only one dock agent or 
firm of dock agents should be per- 
mitted to land cargo from any one 
ship, 8c that such dock agent or firm 
should be appointed by the agents of 
the ship on behalf of the consignees : — ^ 
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8657. Goods not claimed.] — Howabd v. 

Shepherd, No. 3782, post. 

See, now, 1894 Act, s. 493. 

3658. Delivery to person producing one bill 

of lading — No notice of transfer of other.] — ^Barber 
V, Meyerstein, No. 2371, ante. 

Duration of carriers’ liability generally .] — See 
Carriers, Vol. VIII., pp. 30-36, Nos. 176-206. 


Sub-sect 7. — The Time within which 
Discharge Must Take Place. 

A. In General, 

3659. When time commences — Arrival of ship.] 

— Dahl v. Nelson, Donkin & Co., No. 3471, an/^. 

3660. .] — Th arsis Sulphur & Copper 

Co. V, Morel Brothers & Co., No. .3543, ante, 

What constitutes arrival.] — See 

Sub-scct. 1, B., ante, 

3661. Notification of readiness to discharge.] 

— The Carisbrook, No. 3930, post, 

What constitutes readiness to dis- 
charge.] — See Sub-sect. 3, ante, 

3662. When cargo brought within reach.] — 

Petersen v, Freebody & Co., No. 3604, ante. 

Failure of consignee to take delivery within time 
— Right to land & warehouse cargo.] — See Sub- 
sect. 8, post, 

B, Where Time Fixed, 

(a) In General, 

8663. How time fixed — Necessity for specifying 
clearly days & hours.] — IIulthen v, Stewart & 
Co., No. 3746, post, 

3664. “ As fast as steamer can deliver during 

ordinary working hours ” — Addition of exceptions 
clause — Effect of.] — Hulthen v, Stewart & Co., 
No. 3746, post, 

3665. “ Immediately ” — How interpreted.] — 

Alexiadi V, Kobtnson, No. 3697, post, 

(b) Absolute Liability of Consignee, 
i. In General, 

3666. General rule.] — (1) The duty of providing, 
& making proper use of, sufficient means for the 
discharge of a cargo, when a ship which has been 
chartered arrives at its destination, & is ready to 
discharge, lies upon the charterer. But that 
general duty may be qualified by words in the 
charterparty, & by the circumstances of the case. 
If, by the terms of the charterpaity the charterer 
has agreed to discharge the ship within a fixed 
period of time, that is an absolute & unconditional 
engagement, for the non-performance of which 
he is answerable, whatever may be the nature of 
the impediments which prevent him from per- 
forming it. If there is no fixed time, the law 
implies an agreement, on his part, to discharge 
the cargo within a reasonable time. Wlien the 
covenant merely engages that the merchant shall 
with all dispatch, according to the custom of the 
port, unload the vessel, he will fulfil his contract 
if he employs all the usual methods of dispatch 
at the port. 

A charterparty was entered into by which a 
vessel was to take on board a cargo of steel rails 


& fastenings, & proceed therewith to the port of 
East London in South Africa. In the charter- 
party was this stipulation : “ The cargo is to be 
discharged with all dispatch according to the 
custom of the port.” The discharge of such a 
cargo could only be effected there by a warp & 
lighters. These were under the absolute control 
of a CO., to which the governmental authorities 
had transferred all their powers. The co. allowed 
vessels the use of the warp & lighters in turn, 
making no exception in favour of any vessel 
except mail steamers, which on arriving were 
provided for to the exclusion of other vessels, 
whether of the Govt, or of private individuals. 
The ship arrived at the port, found a great number 
of vessels, there, the number of lighters was in- 
sufficient, & the ship could not obtain its “ turn ” 
until more than thirty-one working days had 
elapsed after its arrival. There was no delay 
attributable to the master or crew except what 
was thus occasioned by the custom of the port : 
— Field : in this case the shipowner was not 
entitled to maintain an action against the char- 
terer for demurrage 

There is no doubt that the duty of providing, 
&; making proper use of, sufficient means for the 
discharge of cargo . . . lies, generally, upon the 
charterer. If, by the terms, of the charterparty, 
he lias agreed to discharge it within a fixed period 
of time that is an absolute & unconditional en- 
gagement, for the non-performance of which he 
is answerable. ... If, on the other hand, there 
is no fixed time, the law implies an agreement 
on his [the charterer’s] part to discharge the cargo 
within a reasonable time. . . Difficult questions 
may sometimes arise as to the circumstances 
which ought to be taken into consideration in 
determining what time is reasonable. If, as in 
the present case, an obligation, indefinite as to 
time, is qualified or partially defined by express 
or implied reference to the custom or practice of 
a ptarticular port, every impediment arising 
from or out of that custom or practice, which the 
charterer could not have evercome by the use 
of any reasonable diligence, ought, I think, to 
be taken into consideration (Lord Selborne, C.). 

A chartei^party in which there are stipulations 
as to loading or discharging cargo in a port, is 
always to be construed as made with reference 
to the custom of the port of loading or discharge, 
as the case may be (Lord Blackburn). 

(2) There is an absolute contract on his [the 
charterer’s] part to furnish a cargo he is bound 
to pay damagc‘s if it becomes impracticable to 
do so (liORD BI^CKBURN). POSTLETTI WAITE V, 

Freeland (1880), 5 App. Cas. 599; 19 L. J, 
Q. B. 630 ; 42 L. T. 845 ; 28 W. R. 833 ; 4 Asp. 
M. L. C. 302, H. L. 

Annotations : — As to (1 ) APld. CastlcKatc S.S. Co. v. Doiupsoy, 
[1892] 1 Q. B. 854. CODSd. Hick v. Raymond & Keid, 
[1893] A. C^. 22. FoUd. Lyle Shipping Co. v. Cartlifl Corpn., 
[1900] 2 Q. B. 038. CoDSd. Haithen v, Stewart, [1902] 

2 K. B. 199 ; Langham S.S. Co. v. Gallagher (1911), 12 
Asp. M. L. C. 109. Re!d. Dahl v. Nelson, Donkin 0881), 
.50 L. .1. Ch. 411 ; Aste & Kercheval v. Stumore, Weston 
(1884;, Cab. &: El. 319 ; Tillctt v. Gwm Avon Works 
Propriet^irs (1880), 2 T. L. H. 075 ; Hick v. Tweedy (1890), 

03 L. T. 705 ; Good v, Isaacs, [18921 2 Q. B. 665 ; The 
Jaodercn, [1892] P. 351 ; Furness, Withy v. White, [1894] 
1 Q. B. 483 ; Smith & Service v, Rosario Nitrate Co., 
[1894] 1 Q. B. 174 ; The Derwent (1901), 84 L. T. 360 ; 


Held : such dock agent was the person 
authorised to receive goods as agent 
for the consignee : the handing of the 
goods over the ship's side to such dock 
amnt was a valid delivery to the oon- 
aignee & absolved the ship from further 
reroonsibillty. — H olt & Holt, Ltd. 
V. Union-Castlb S.S. Co., Ltd. (1901), 
18 S. O, 38. — S. AP. 


PART VII. SECT. 7, SUB-SECT. 7.— 
B. (b) i. 

86661. General rule ,] — If a charterer 
has agreed ^o load or unload within a 
fixed period of time, there is an absolute 
&: unconditional engagement, fur the 
non-performance of which he is answer - 
able, whatever may be the nature of the 
impediments which prevent him from 


performing his contract, unless such 
fmpodiments are oovered by ex- 
emptions under the charter, or arise 
from the fault of the shipowner. — 
McAloney V, Spilhaus (1901), 18 
S. C. 321.— S. AF. 

8666 ii. .] — HALVonsBNv. South 

African Lighttno Assocn., Ltd. 
(1902), 16 E. D. C. 58.— S. AF. 
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Sect, 7. — The unloading : Svb-sect, ly B. (b) i. & ii,\ 

Hodenaoker v. May & Hassell (1901), 6 CJom. Cas. 37 ; 
Kqpner v. Stoate, Hosegrood (1905), 92 L. T. 328 ; Smalles 
V, Hans Desseu (1906), 95 L. T. 809 ; Akt. Hekla v. Bryson, 
Jameson (1908), 100 L. T. 155 ; Looiiis S.S. Co. v. Rank, 
[19081 1 K. B. 499 ; British & Mexican Shipping Co. v. 
Lockett, [1911] 1 K. B. 264 ; Love & Stewart v llowtor 
S.S. Co., [1916] 2 A. C. 527 ; Alexander e. Akt. Dampskibot 
Hansa, [1920] A. C. 88; Van Leiwen v. Hollis. [1920] 
A. C. 239 : Cantloro Navalo Triestina v. Russian Soviet 
Naphtha Export Agency, [1925] 2 K. B. 180 ; Hogarth v. 
Cory (1926), 95 L. J. P. C. 204 ; United States Shipping 
Board r. Strick, [1926] A. C. 545. As to (2) Refd. Ardan 
S.S. Co. r. Weir, [1905] A. C. 501 ; Vergottis v. Cory 
(1926), 95 L. J. K. B. 1002. Generally, Mentd. Re Sutro 
k Heilbut, Symons. [1917] 2 K. B. 348. 

3667. .] — Budqett & Co. v. Binninoton 

& Co., No. 3609, ante, 

3668. .] — ship was chartered to proceed 

to Archangel & load a cargo of timber & there- 
after to proceed with the cargo to Ayr. The 
charterparty provided that the cargo was to be 
loaded & discharged at the rate of not less that 
100 standards per day, whether berth available 
or not, “ always provided the steamer can load & 
discharge at this rate,” & that, in the event of 
the stumer being detained beyond the time 
stipulated as above for loading & discharging, 
demurrage should be paid at £70 per day & pro 
rata for any pai-t thereof. The ship duly arrived 
at Ayr, & if the discharge had been carried out 
at the stipulated rate it would have been com- 
pleted in six & one-third days, but owing to a 
shortage of labour at the port it occupied thirteen 
& one-third days. The shipowner claimed seven 
days’ demurrage; — Held: (1) the general rule 
established by the authorities was that if the 
charterer had agreed to load or unload within a 
fixed period of time he was answerable for the 
non-performance of that agreement, whatever 
the nature of the impediments, unless they were 
covered by exceptions in the charterpariy, or 
arose through the fault of the shipowner or those 
for whom he was responsible, & this rule applied 
to a case where the time was to be ascertained 
by reference to the rate of discharge ; (2) the 

proviso in the charterparty had reference to the 
structural capacity & equipment of the ship & 
did not apply to a shortage of labour. — ^At^exander 
(William) & Sons v. Akt. Dampskibet Hansa, 
[1920] A. C. 88 ; 88 L. J. P. C. 182 ; 122 L. T. 
1 ; 35 T. L. R. 709 ; 63 Sol. Jo. 788 ; 14 Asp. 

M. L. C. 493 ; 25 Com. Cas. 13, H. L 
Annotations : — As to (1) Consd. Gantiero Navale TrieHtlua v. 

Russian Soviet Naphtha. Export Agency, [1925] 2 K. B. 
172; United States Shipping Board v, Strick, [1926] 
A. C. 545. Befd. Ambatielos v. Anten Jurgens Margarine 
Works (1922), 38 T. L. R. 294; United States Shipping 
Board v, Durrell, [1923] 2 K. B. 739 ; Re Ropnor Shipping 
Co. & Cleeves Western Valleys Anthracite CollierieB (1927 ), 
137 L. T. 221. 

3669. Delay due to cause beyond control of either 
party — Congested state of dock.] — Struck v . 
Tenant (1806), cited in Abbott’s Merchant 
Shipping, 14th ed. at p. 372, N. P. 

3670. Unlawful seizure of part of cargo — 

By customs ofiQcers.] — It is no defence to an action 
for demurrage, that the delay in unloading the ship 
arose from the act of custem house officers, in 
unlawfully seizing a part of the cargo. — ^Bessey 
V. Evans (1815), 4 Camp. 131 ; 171 E. R. 42, 

N. P. 

Annotaiion: — ^Befd. Hick v, Hodocanachi, [1891] 2 Q. B. 
626. 

Mode of stowing goods — Under goods 

of other consignees — ^Delay of other consignees hi 
removing goods.] — A general ship took some silk 
on board to carry from Rotterdam to London on 
deft.’s account. On the margin of the bill of 
lading was written ; “ The consignee to clear the 


goods in 14 running days, after her arrival in port, 
or to pay £4 per diem for demurrage.” The 
vessel was ready to deliver on Oct. 3. Deft, 
applied for, & was ready to receive his goods 
within the running days ; but being undermost 
in the vessel, delivery could not be made till 
Oct. 22 ; — Held : pltf. was entitled to recover 
demurrage though he did not deliver the goods 
within the time allowed, being prevented by other 
goods, belonging to other consignees, which over- 
laid them. — ^Harman v, Gandolph (1815), Holt, 
N. P. 35; 171 E. R. 152, N. P. 

Annotation Refd. Gullischen r. Stewart (1883), 11 Q. B. D. 

186. 

Watney, No. 3880, post, ^ 

3673. Right of consignee to have 

reasonable time for discharge — Whether liability 
suspended until lapse of reasonable time.] — If a 

bill of lading stipulate for the payment of demur- 
rage by the consignee of goods after a limited time 
from the ship’s arrival, & his good^ are so stowed 
as not to admit of delivery immediately on 
arrival, the consignee must have a reasonable 
time to discharge them, & is not liable to demur- 
rage till after such reasonable time though the 
stipulated period has elapsed from the ship’s 
being ready to deliver her cargo generally. But 
after sucli reasonable time, he is liable though the 
stipulated period has not elapsed, if computed 
from the time when the discharge of his own goods 
might have commenced. — Rogers v. Hunter 
(1827), 2 C. & P..601 ; Mood. & M. 63 ; 172 E. R. 
273, N. P. 

Annotations: — Apld. Dobson v. Droop (1830), Mood. & M. 

441. N.F. Port,eu8 v, Watney (1878), 3 Q. U. D. 531. 

Refd. Ford V. Cotesworth (1870), 10 B. & S. 991 ; Dahl v. 

Nelson, Donkin (1881), 60 L. J. Ch. 441 ; Hick v. Ray- 
mond & Reid, [1893] A. C. 22. 

Landing of cargo 

mode of discharge available.] — The Argos (Cargo 
Ex), Gaudet V, Brown, The Hewsons, Geipel 
V, (h)RNPORTH, No. 3236, ante, 

— .] — Waugh v, Morris, No. 

3620, ante. 

Bad weather.] — By a charterparty for 
a voyage with a cargo of timber from Pensacola 
to a safe port in the United Kingdom “ sixteen 
working days were to be allowed the merchants for 
loading the ship at Pensacola, & to be discharg:ed at 
such wharf or dock as the charterers may direct, 
always afloat, in fourteen like days, & ten days on de- 
murrage over & above tlie said lying days at £10 
per day.” 

The ship was ordered to M., & arrived at the 
usual place of discharge in the river & began un- 
loading. It was the duty of the master to put 
the timber over the ship’s side, & form it into 
rafts, & the charterer was to send tugs & take the 
rafts away. During the unloading bad weather 
came on, & though the ship did not leave her 
anchorage, the rafts could not be formed, & the 
charterer therefore could not do his part in taking 
the timber away. The bad weather caused a 
delay of four days in discharging the ship. An 
action having been brought by the shipowner 
against the charterer for the four days demurrage : 
— Held : where a given number of days is allowed 
to the charterer for unloading, a contract is implied 
on his part that, from the time when the ship is 
at the usual place of discharge, he will take the 
risk of any ordinary vicissitudes which may occur 
to prevent his releasing the ship at the expiration 
of the lay days ; & deft., therefore, was liable 
for the four days demurrage. — Thus v, Byers 
(1870), 1 Q. B. D. 244 ; 45 L. J. Q. B. 611 ; 3 
Asp. M. L. C. 147 ; sti6 nom, Tiis v, Byers, 34 
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L. T. 626 ; avh nom. Thiess v, Byers, 24 W. R. 
611. 

Annotaiions : — Coiifld. British & Mexican Shippinsr Co. v, 
Lockett, [1911] 1 K. B. 264, R^d. Portous v . Watney 
(1878), 3 Q. B. D. 534 ; Nelson v . Dahl (1879). 12 Ch. D. 
568 ; Postlethwaito v . Freeland (1880), 5 App. Caa. 599 ; 
Budget! V, Binnington, [1891] 1 Q. B. 35 ; Castlogato S.S. 
Co. V. Domp^y, [1892] 1 (i. B. 54 ; Cantiore Navale 
Triestlna v . Hussian Soviet Naphtha Export Agency, 
[1925] 2 K. B. 189; United States Shipping Board v . 
Strick, [1926] A. C. 545. 


3677. 


Strike.] — ^BuDOETr & Co. v, Bin- 


NINGTON & Co., No. 3609, ante. 

3578, Shortage of labour.] — Hick v. Ray- 

mond & Reid, No. 3710, post. 

3679. .] — Alexander (William) & 

Sons v. Akt. Dampskibet Hans a, No. 3668, ante. 

3680. Obligation to take goods out of or from 
alongside ship.] — The Argos (Cargo Ex), Gaudet 
V. Brown, The Hewsons, Geipel v. Cornforth, 
No. 3236, ante. 

3681. Delay due to default of consignee.] — 

Akt. llELTOS v. Bkman & Co., No. 2974, ante. 

3682. Different bills of lading Imposing unequal 
obligations — Some consignees having more onerous 
obligations — Whether discharged from liability.] — 

A steamer loaded a general cargo at Gothenburg 
for London. The most part of the cargo was 
loaded under bills of lading which contained two 
clauses ; the first clause provided that the cargo 
should be discharged at the rate of so many tons 
or standards a day & that demurrage should be at 
a certain rate a day to be paid by consignees in a 
certain proportion to the freight of the whole 
cargo ; the second clause provided that time for 
discharging should begin to run twenty-four hours 
after the ship’s arrival in a certain roadstead, 
whether a berth was available or not. A portion 
of the cargo was loaded under bills of lading from 
which the second clause had been struck out. 
Another portion was part of a consigmticnt which 
had been shipped under a bill of lading on anotlier 
steamer Sc had been transhipped on the steamer 
in question without any further bill of lading. The 
steamer arrived in the roadstead but was unable 
to find a berth for ehwen days. Those bills of 
lading which contained the two clauses imposed 
on their holders liability for their proportion of 
thirty-three days’ demurrage. The bills of lading 
from which clause 2 had been struck out imposed 
liability for a ijroportion of twenty-two days’ 
demurrage. The bill of lading which comprised 
the transhipped portion provided for demurrage 
at a lower rate than that fixed by tlie others : — 
Held : a shipowner by giving bills of lading im- 


posing upon consignees unequal obligations in 
relation to discharge Sc demurrage does not as a 
matter of law prevent those consignees who are 
under the more onerous obligations from perform- 
ing those obligations, Sc there was in the circum- 
stances no implied condition that all the bills of 
lading should be in the same terms. — United 
States Shipping Board v. Durrell (R.) Sc Co., 
[1923] 2 K. B. 739 ; 92 L. J. K. B. 1024 ; 129 
L. T. 750 ; 39 T. L. R. 521 ; 16 Asp. M. L. C. 
216 ; 28 Com. Cas. 333, C. A. ; subsequent proceed- 
ings (1924), 29 Com. Cas. 157, C. A. 

3683. .] — Where a ship carries a 

cargo of which different parcels are consigned to 
different bill of lading holders the fact that the 
shiiiowner has given one bill of lading holder a 
longer. Sc to another bill of lading holder a shorter, 
time for unloading before becoming liable for 
demurrage does not of itself relieve the holder of 
the more onerous bill of lading of his contractual 
obligation. The giving of a longer time to another 
bill of lading holder does not of itself constitute a 
prevention by the siiipowner of the performance of 
his contract by the bill of lading holder who has 
contracted to discharge in the shorter time ; Sc the 
latter can only escape liability under his contract 
if he can show that by some act on the part of the 
shipowner he lias been in fact prevented from 
carrying out his contract. — United States Ship- 
ping Board v. Durrell & Co., Ltd., Same v. 
Dufpell Sc Co. (1924), 29 Com. Cas. 157, C. A. 

Excuses for delay.] — See Sub-sect. 7, B. (h) ii, & 
iii., post. 

ii. Default of Shipowner. 

3684. General rule.] — There is, of couree, an 
implied condition that the shipowner shall be 
ready & willing to deliver. If he wrongfully 
refuses to give over the goods, or if by reason of 
any default of his or of any obstacle for which he 
is responsible the consignee is unable to get his 
goods, this would afford a good answer to the 
claim, & this is the substance of the defence which 
is pleaded. . . . Now, the only thing which pre- 
vented the delivery in the present case was the 
inability of the master to get at the goods, because 
they were stowed at the bottom of the hold, & 
because the owners of the super-incumbent goods 
had neglected to take those goods away in proper 
time. (\an this neglect of the other consignees be 
said to be the default of the master ? If not, it is 
immaterial whose fault it was ; for defis. under- 
took that, whether they were able to got away their 


3678 i. Delay due to cause beyond con- 
trol of either party — Shortage of laixmr.] 
— Kickinson, Sons & Co. v. Scottish 
C o-opKHATiVE Wholesale Society, 
S.S. Arachne, [1918] S. C. 440.— SCOT. 

3681 i. Delay due to default of con- 
signee.] — When the ship arrived at her 
destination the conHignees declined to 
pay freight except on the cement that 
was in good condition, & the ship was 
delayed in discharging the cargo. 
The iiiaHtcr declined to continue to un- 
load under his lien for freight pending 
a settlement of the dispute : — Held : 
while the ship was entitled to bo paid 
the freight when the cargo was In 
“ slings alongside,*’ the master had not 
acted unreasonably in declining to un- 
loaid imder his lion, & the ship was 
entitled to demurrage under the cir- 
oumstanoes. — Pabratt & Co. & Hind, 
llOLFE & Co. V. The Notre Dame 
D’AvoR (1911), 13 Exch. C. K. 456 ; 
16 B. C. K. 381.— CAN. 

8681 ii. .] — Clydesdale Siiir- 

owNBRS* Co. V. Gallagher, [1907] 2 
I. H. 602.— IR. 

3681 iii. .] — A oharterparty con- 

tained a stipulation that the steamer 


should be discharged as fast as possilile : 
— Held : the consignee, on being called 
on to take delivery of the cargo on 
rafts, a recognised mode of delivery, 
was liable in demurrage for the delay 
caused by his refusal. — I^a Coi'R r. 
Donaldson & Son (1871), 1 U. (Ct. of 
Sess.) 912; 11 Sc. L. K. 524.— SCOT. 

3681 iv. — ~.l— A oharterparty stipu- 
lated that cargo discharged should 
bo taken from oil the quay by the 
charterers at a certain rate of tons i>cr 
day. Owing to shortage of railway 
waggons, the rate of discharge w'os not 
maintainable. The shipovTiers there- 
upon completed the unloading by 
moans of lighters from which the car^o 
was placed on w^aggons when avail- 
able. In an action against oharterers 
for such lighterage char^ ;— iieW ; 
the shipowners were entitled to mini- 
mise the delay in discharging as they 
had done & could recover their outlay 
frotri the charterers to the extent of the 
demurrage thereby saved. — Cazalet t?. 
Morris & Co., S.S. Cronstadt, [1916] 
S. C. 952.— SCOT. 

3681 V. ,]— The Victoria (Mas- 

ter & Ow^NERS) V. Soon Guthbrik Sc 


Co. (1890). 11 N. L. 11. 129, -S. AF. 

m. Delay occasioned by carriers 
employed by consignees.]- Action was 
bniught by the owners of a vessel 
against the owners & consignees of a 
quantity of grain for damage occa- 
Rloned by delay in receiving the cargo. 
The grain was brought by pltfs.* vessel 
from C. to K., where defts. employed 
a forwartling house to receive It & 
carry it to M. : — Held : dofts. were 
liable notwithstanding the delay was 
oooasionod by the carriers employed 
by defts. to receive & convey it forward 
on their account. — Henderson v. 
Caverhill (1862), 13 L. C. 11. 77.— 
CAN. 

PART VII. SECT. 7, SUB-SECT. 7.— 

B. (b) ii. 

3684 i. General rule.] — The discharge 
of the caf go of a vessel occupied several 
days beyond the lay days stipulated in 
the oharterparty. The crew worked 
with reasonable diligence, but it was 
impossible for them without assistance 
to discharge the cargo within the stipu- 
lated time. In an action for demurrage 
at the Instance of the master : — Held: 
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Sect, 7. — The unloading: Svib-aecU 7, B, (6) ii, & 

iii., C, (a),] 

goods or not, they would pay demurrage if the 
ship was not cleared within the stipulated period, 
the contract being an absolute & not a conmtional 
contract (Lush, J.).^-^traker v, Kidd, Porteus 
V. Watney (1878), 3 Q. B. D. 223; 47 L. J. Q. B. 
365 ; 26 W. R. 611, 512 ; 4 Asp. M. L. C. 34, 34, 
n. ; on appeal^ 3 Q. B. D. 534, C. A. 

Annotations: — Coud. Budgett v. Binuinirton, 11891] 1 
Q. B. 35. Retd. Allen v. Coltart (1883), 11 Q. B. D. 782 ; 
Oulliijchen v, Stewart (1883), 11 Q. B. D. 186; Hick v, 
llodocanachi, [1891] 2 Q. B. 626 ; Sorraino v. Campbell, 
11891] 1 Q. B^283 ; Castlegrato S.S. Co. v. Dempsey, [1892] 


Soviet Naphtha Export Agency. tl925j 2 K. B. 172. 

Mentd. Grange v. Taylor (1904), 90 L. T. 486 ; The LIezIo, 

[1919] P. 22. 

3685. .] — Budgett & Co, v. Binnington & 

Co., No. 3609, ante. 

3686. .] — Ausxander (William) & Sons v. 

Akt. Dampskibet Hansa, No. 3668, ante. 

3687. What constitutes default — Wrongful Inter- 
ference.] — Action for demurrage on a charter- 
party. The contract was for eighty-five running 
or lay days for the loading & discharge of the cargo, 
& fourteen days on demurrage : breaches, non- 
payment of demurrage for the fourteen days, & 
that defts. detained the vessel in unloading for 
eight further days. Second plea, that defts. did 
not keep or detain, in manner & form, etc. Third, 
that, at the time when the vessel was unloading, 
pltfs. wrongfully st/opped the un] ading. It 
appeared that the unloading was stopped, by the 
influence of ptJfs., for thirt-een days : deducting 
these, the whole number of working days occupied 
in loading & unloading amounted to ninety ; in- 
cluding them, to one himdred & three : — Held : 
on the second plea, it was a question for the jury 
whether defts. were not discharged of their 
liability by the interference of the pltfs. — ^B enson 
V. Blunt (1841), 1 Q. B. 870 ; 1 Gal. & Dav. 449 ; 
10 L. J. Q. B. 333 ; 113 E. R. 1364. 

Annotation: — Apld. Akt. Heliou v. Eckman (1897), 2 Com. 

Cas. 70. 

3688. .] — Straker v. Kidd, Porteus 

V. Watney, No. 3684, ante. 

3689. Refusal to discharge.] — S traker v. 

Kidd, Porteus v. Watney, No. 3684, ante. 

3690. .] — Budgett & Co. v. Binning- 

ton & Co., No. 3609, ante. 

iii. Excepted Clause. 

3691. General rule.] — ^A lexander (William) & 
Sons v. Akt. Dampskibet Hansa, No. 3668, ante. 

3692. Exception of detention through surf ” — 
Whether applicable to complete operation of dis- 


charge — Including discharge from lighters on to 
beach.] — Bennetts & Co. v. Brown, No. 3976, 
post. 

3693. Contract to discharge within fixed time 
unless prevented by cause beyond control — Cause 
always preventing discharge within time — ^Whether 
stipulation constitutes exception.] — France, Fen- 
wick & Co., Ltd. v. Spaceman (Philip) & Sons, 
No. 2836, ante. 

3694. Failure to discharge within time 

— Protection by exceptions clause.] — France, Fen- 
wick &-Co., Ltd. v. Spaceman (Philip) & Sons, 
No. 2836, ante. 

Strike clause.] — See Sect. 4, sub-sect. 16, B., 
ante. 

Application of ejusdem generis rule.] — See 

Sect. 1, sub-sect. 3, C. (6), arite. 

C. Where No Time Fixed. 

(a) In General. 

3695. General rule — Discharge to be made 
within reasonable time.] — Pltf. below declared in 
assumpsit upon a contract by defts. below safely & 
secimely to carry & convey by a steam vessel cer- 
tain goods of pltf. below from Belfast io Dublin & 
from thence to the j)ori of London, & to deliver 
the same at the port of Ijondon to pltf. or Ids 
assigns, on payment of freight, etc., assigning for 
breach the non-deliv(*ry in London. Defts. below 
pleaded that the goods were put on board under a 
bill of lading, by which they were deliverable to 
pltf. below or his assigns on payment of freight ; 
that, after the arrival of the vessel at London with 
the goods on board, deft, below caused them to be 
unshipped & safely & securely landed & deposited 
in & upon a certain wharf called Fenning’s Wharf, 
at the port of London, there to remain until they 
could be delivered to pltf. below or his assigns 
according to the tenor & effect of the bill of lading, 
the said wharf being a place at which goods con- 
veyed in steam vessels from Dublin to London 
werc^ used & accustomed to be landed & deposited 
for the use of the consignees thereof, & a place fit 
& proper for such purpose ; & that afterwards, & 
wlulst the goods remained & were deposited upon 
the said wharf for the purposes aforesaid, & before 
a reasonable time for delivery thereof according 
to the tenor & effect of the bill of lading had 
elapsed, the goods were there destroyed by an 
accidental fire, & that, after the arrival of the 
vessel at London with the goods on board, defts. 
below were ready & willing to deliver the same to 
pltf. below or his assigns according to their 
promise, but that neither pltf. below or his assigns 
was or were there ready to receive the same, 
whereupon defts. below caused the goods to be 
unshipped & landed on Fenning's Wharf, there to 


the consignee was liable for two days* 
delay caused by the vessel being imable 
to find a berth at the quay; but the 
consignee was not liable for subsequent 
delay, because there was an implied 
obll^tion on the master to give 
delivery within the time, & as he had 
failed to do so he could not claim 
dcriiiurage. — Hausen v. Donaldson 
(1874), 1 Li. (Ct. of Sess.) 1066 ; 11 
Sc. L. K. 580.— SCOT. 


PART VII. SECT. 7, SUB-SECT. 7.— 
B. (b) iii. 

3691 i. General rwlr.]— McALONEYr. 
Spiuiaus (1901), 18 S. C. 321,— S. AF. 

8691 ii. .] — If charterers have in 

terms of a charterparty, fixed a mini- 
mum rate at which the ship is to be 
discharged from the time when the lay 
days be^ to run, an absolute obliga- 
tion will rest upon the oharterers to 


have the work done ^vithin the time 
specified unless they can shield them- 
selves behind some special exempton 
In the contract. — Halvorsen v. South 
African Liohtino Assoon., Ltd. 
(1902), 16 E. D. 0. 68.— S. AF. 


demurrago : — Held : the default of the 
railway oo. was covered bv the words 
“ or any cause beyond the personal 
control of the charterers.*’ — H ibernian 
8.8. Co., Ltd. v. Buttons, Ltd. (1912), 
47 I. L. T. 39.— IR. 


3694 i. Contract to discharge within 
fixed time unless prevented by cause 
beyond control — Failure to discharge 
wUhin time — Protection by exceptions 
clause.^ — By a charterparty a ship 
was bound to proceed to C. & deliver 
her cargo there, ** at a dlschmiring 
berth or berths as ordered.** The 
chartereifl were exempt from liability 
for delay oaused by ** stoppage on 
railways, quarantine, or any cause 
beyond the personal control of the 
charterers.** The failure to discharge 
the charge within the time allowed by 
the charterparty was duo entirely to 
the default of the railway co. in not 
providing waggons. In an action for 


PART VII. SECT. 7, SUB-SECT.^.— 
C. (a). 

86951. General rule — Discharge to he 
made within reasonable time.} — Where a 
charterparty provides that a steamer is 
to be loaded with the greatest possible 
dispatch day & night, but there is no 
provision as to the time & manner of 
unloading, the law implies an obllTO- 
tion to discharge with all reasonable 
dllJgonco, having regard to the situa- 
tion & ciroumstanoes existing Sc the 
appliances in use at the time, at the 

S ort of dlsobargo. — V an Bubiork v* 
Forth River Lumber CJo. (1906), 40 
N. S. H. 632.— CAN. 
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remain until pltf. below or his assigns should come 
&; receive the same, or imtil the same could be 
conveyed & delivered to pltf. below or his assigns, 
with the same averment of the place usual, fit, & 
proper, as in the third plea ; & that afterwards, 
& whilst the goods remained & were deposited 
upon the said wharf for the pm^poses aforesaid, & 
before pltf. below or his assigns came or sent for 
the same, & before defts. below were requested to 
deliver the same to pltf. below or his assigns, or a 
reasonable time for conveying them from the said 
wharf to pltf. below or his assigns had elapsed & 
before the same could be i*emoved tlierefrom, the 
goods were destroyed there by an accidental fire : — 
Held : both these pleas were bad in substance, 
inasmuch as they neither alleged a delivery of the 
goods to the consignee or his assigns, nor that a 
delivery at Fenning’s Wharf was a delivery to him 
or them according to the usage of tlie port of 
London with respect to goods on such a voyage, 
nor that pltf. below had notice of tlie arrival of 
the goods, nor that a reasonable time for pltf. 
below or his assigns to come & receive them had 
elapsed when the goods were landed or when they 
were destroyed, nor that pltf. below or his assigns 
had notice that defts. below were ready & willing 
to deliver the goods. — ^Bourne v, (tATLIFF (1844), 
1 1 Cl. & Fin. 45 ; 7 Man. & G. 850 ; 8 Scott, N. B. 
004 ; 8 E. K. 1019, II. L. 

Anriotalmns Refd. Btirgcs v. Wickham (1863), 3 B. fit S. 66fl : 
The Norway (1861 ), Brown. ’& LuhU. 377. Mentd. 11o.«h v. Hill 
(1846). 2 C. B. 877 ; Mathewflon v. Hay (1817), 16 M. & W. 
329 ; SimpBon r. Margitaori (1847), 11 Q. B. 23 ; llichardH 
V, L. B. & S. C. liy. (1849), 7 C. B. 839 ; Grey v. Friar 
(1850), 15 Q B. 901 ; JUitt^TWorth v. Browiilow (1865), 
19 C. B. N. 8. 409 ; Bi*ad.shaw v, Irish North Western Ity. 
(1873), 21 W. H. 581 ; Mitchell v. L. & Y. ily. (1875). 
L. 11. 10 Q. B. 256 ; Chapman r. G. W. Ily. (1880), 5 
Q. B. D. 278 ; Bruner v. Mooie, 119041 1 Oh. 305. 

3696. .] — On a charterparty, by which 

the ship was to load at Pernambuco, & thence sail 
to any one or all of three other ports named, 6c at 
any or either thereof load a full cargo for the home- 
ward voyage, for which freight was to be paid at 
a certain rate in full for the “whole voyage, th(^ 
cargo from Pernambuco being freight free, as well 
as the goods shipped at any of the ports at which 
the vessel sliall load her homeward cargo, seventy 
running days to bo allowed, if the ship be not sooner 
despatched, for loading, discharging, & reloading 
at the several ports, demurrage payable at a 
certain rate for lay days beyond. The vessel not 
liaving loaded any goods for her homeward voyage 
at one of the three intermediat e ports, but having 
loaded it entirely at the last of the tliree, & having 
consumed all the running days before sailing on her 
liomeward voyage from such port: — Held: (1) 
freight was not due on the voyage to any of the 
intermediate ports ; (2) demurrage was not due 
for unloading days at the port of delivery in this 
country ; (3) the seventy running days “ for 

loading, discliarging & reloading,” only applied 
to the ports of loading, intermediate dischai'ge, & 
reloading, & the charterers were entitled to a 
reasonable time for unloading the homeward 
cargo in London without paying demurrage. — 
Sweeting v. Darthez (1854), 14 C. B. 538 ; 2 
C. L. 11. 1375 ; 23 L. ,T. 0. P. 131 ; 23 L. T. O. S. 
93 ; 18 Jur. 958 ; 2 W. K. 414 ; 139 E. K. 221. 


3697. .1 — (1) In an action by the 

consignees of goods against shipowner for non- 
delivery of goods according to bills of lading, in 
which there was a condition that the goods should 
be taken from the ship by the consignees imme- 
diately the ship was ready for discharge, & that 
otherwise they would be landed or put into craft 
at the merchant’s risk & expense, & the goods 
having been landed at a dock the day after the 
ship was ready for discharge, but after the con- 
signees were ready to receive on payment of freight, 
&, the goods having been detained for some time 
for dock charges, payment of which was refused : — 
Held : it was for the jury whether the consignees 
had complied with the condition, or whether, if 
not, deft, had gone beyond it in landing the goods, 
but, even if pltfs. were entitled to recover, yet 
they might have received the goods on payment of 
a small sum under protest, they would not be 
entitled to recover fifil damages for the delay, as 
their proper course was to have paid the disputed 
sum under protest, & then sued to recover it. 

(2) Wlien a man is called upon by a contract 
to do an act, & no time is specified, he is allowed 
a reasonable time for doing it ; & what is a reason- 
able time may depend on all tlu^ circumstances of 
the case. But here the word used being “ imme- 
diately,” it implies that there is a more stringent 
requisition than what is ordinarily implied in the 
word “ reasonable,” but still it must receive a 
reasonable interpretation, so far that it cannot be 
considered as imposing an obligat ion to do what 
is impossible (Cockburn, C.J.). — Alexiadi v, 
Robinson (1861), 2 F. & F. 679, N. P. 

g0gg. .] — (1) Apart from custom or 

special contract, the shipowner is not bound to 
give notice to consignee of the arrival of ships ; but 
the consignee is bound, within a reasonable time 
after the arrival, to be ready to remove 6c receive 
his goods, &; in default of his so doing, the ship- 
owner may land them, & demand wharfage or 
other proper charges for landing. 

(2) 'Ihe general principle is that when the goods 
are sent, with a bill of lading or witliout, the ship- 
owner has a right to expect from the consignee? of 
the goods reasonable diligence to inejuire after the 
arrival of the ship ((’ockbukn, C.J.), 

(3) It is for the jury to say whether any such 
custom [to give tlu? consignee notice either of 
arrival or expected arrival in the Newcastle trade] 
has been established ; ... it must not be a mere 
occasional practice, but a practice binding upon 
all ; it must not be limited, but be universal 
&- general, & applicable to (na*ry consignee. . . . 
A carrier by land or sea is only bound, apart from 
special contract or custt>m or coui'se of dealing, 
to take the goods to the place or j)ort to which he 
goes. ... It is the duty of the consignee, apart 
from special custom or contract, to use due & 
reasonable diligence to discfwer when the ship 
arrives with his goods on board. Of course, he 
cannot bo expected to have his lighters always 
lying in the river ready to receive goods coming 
from abroad, but; he is entitled to a reasonable 
time after the ship has arrived (Coc^kburn, C.J.). — 
Houlder V. General Steam Navigation Co. 
(1802), 3 F. & F. 170, N. P. 


369511. .] — A oharttJrparty 

which provlclcfl that the cargo is “ to 
bo disonaisocl as cust omary for steamers 
at port of discharge ** Is in efToot an 
open charterparty, under which it is 
the right of the ship & the duty of the 
consl^ee to have the cargo discharrod 
with reasonable dispatch. The giving 
of reasonable dispatch is a require- 
ment which the consignee is bound to 


satisfy de die in dicni. He cannot, 
by working extra hard on one day, 
entitle himself to Idle on another day ; 
&; if he has done more than an average 
q^uantity at the beginning of the dis- 
charge, he cannot on that account relax 
the measure of reasonable dlligpnco 
towards the end. — ^Aberdeen Glen 
Line S.S. Co. v. Maokbn, The Gair- 
LOCH, [1899J 2 I. R. 1 ; 32 I. L. T. 


3695 iii. .]— Where the biUs 

of lading do not specify a time within 
which discharge is to be effected, the 
obligation on the conslfimees is to use 
the utmo^ dispatch in the circum- 
stances. — C arlberg V. Wemysb CIoal 

’ Sc. 

L. R. 615, — SCOT, 
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SecL^ 7 . — The unloading: Sub-sect. 7, C. (o) <fc (6) 
i» ii.] 

3699. .] — Ford v, Cotesworth, No. 

3602, ante. 

3700. .] — Fowler v. Knoop, No. 2456, 

ante. 

3701. .] — PoSTLETHWAlTE V. FREE- 

LAND, No. 3666, ante. 

3702. .] — The Clan Macdonald, No. 

3806, post. 

3703. .] — Castlegate S.S. Co. v. 

Dempsey, No. 3717, post. 

3704. .] — Hick v. Raymond & Reid, 

No. 3710, post. 

3706. .] — Lyle Shipping Co. v. Car- 

diff CORPN., No. 3745, post. 

3706. .] — ZiLLAH Shipping Co. v. 

Midland Ry. Co. (1902), 19 T. L. R. 63 ; 47 Sol. 
Jo. 70, C. A. 

.] — Compare Sale of Goods, Vol. 

XXXIX., pp. 551, 552, Nos. 1596-1599, 

3707. Discharge “ immediately ship is ready — 
Meaning of “ immediately.”! — Alexiadi v. Robin- 
son, No. 3697, ante. 

3708. Discharge possible before usual time — 
Whether shipowner must allow vessel to be kept 
for usual time.] — Ford v. Cotesworth, No. 3602, 
ante. 

3709. Discharge ” immediately on arrival ” — 

Option of delivering before lapse of reasonable 
time.] — ^Where there is a provision in a bill of 
lading that the ship “ may commence discharging 
immediately on arrival ” it gives the shipowner the 
option of delivering before the lapse of what would 
be a reasonable time according to the custom of 
the dock & the usual mode of discharge. — Neptune 
Steam Navigation Co. v. Sclater & Proctor, 
The Delano (1894), 71 L. T. 544 ; 7 Asp. M. L. C. 
523, D. C. ; affd., [1895] P. at p. 49, C. A. 
Anrwiations The Tynwald, [1895] P. 142; The 

Theodora, [1897] 1>, 279 ; Williams v. Wallis & Cox, [1914] 

2 K. B. 478. 

(6) Circumstances Considered in Estimating 
Reasonableness of Time, 
i. In General. 

3710. No^ reasonable time in abstract.] — Wliere 
a bill of lading is silent as to the time within which 
the co^ignee is to discharge the ship’s cargo, his 
obligation is to discharge within a reasonable time. 
That obligation is performed if he discharges the 
cargo within a time which is reasonable under the 
existing circumstances, assuming that those cir- 
cumstances, in so far as they involve delay, are 
not caused or contributed to by him. 

A cargo was shipped for the port of London 
under bills of lading which did not specify the time 
within which the consignees were to take discharge 
of it. Upon the arrival of the ship in the dock the 
dock CO., as agents for the consignees, began to 
unload the cargo. The unloading was interrupted 
for several days by a strike of the dock labourers 
which delayed the discharge far beyond the time 
which would otherwise have sufficed. Throughout 
the time during which the discharge ceased & the 
dock CO. were uimble to supply labour to effect it, 
it was not possible for the consignees either to 
find any other person to provide the labour or 
themselves to obtain the ncicessary labour in any 
other way ; — Held : the consignees were not 
liable in damages to the shipowmer for the delay. 

If the terms of the bills of lading had required 
the discharge to be effected in any particular 
days, it is quite clear that the burden 
of the delay caused by the difficulty of obtaining 
labour would have fallen upon them, &; it would 


have been no answer to a charge that they had 
failed to fulfil their obligation, to say that the 
circumstances had rendered it impossible for them 
to do so. The bills of lading in the present case 
contained no such stipulation, &, therefore, in 
accordance with ordinary & well known principles 
the obligation of resps. was that they should take 
discharge of the cargo within a reasonable time. 
. . . There is of course no such thing as a reasonable 
time in the abstract. It must always depend upon 
circumstances. . . . "J'he only sound principle is 
that the reasonable time ” should depend on the 
circumstances which actually exist. . . . 

It is true that in the case of Postlethwaite v. 
Freeland, No. 3666, ante, the point which has now 
to be determined did not directly arise, inasmuch 
as in that case the charterparty contained the 
stipulation that the cargo was to be discharged 
with all despatch according to the custom of the 
poi*t-, & I cannot agree . . . that this was necessarily 
the same as the implied obligation to discharge 
within a reasonable time. . . . The circumstances 
which prevented the vessel being discharged within 
the ordinaiy time were not beyond the control 
of defts. It was not shown that they could not 
by reasonable precautions or exertions have pro- 
cured the necessaiy lighters elsewhere or earlier, 
& so have avoided the delay which took place 
(Lord Hersciiei.l, C.). — Hick v. Raymond & 
Reid, [1893] A. C. 22 ; 62 L. J. Q. B. 98 ; 68 

L. T. 175 ; 41 W. R. 384 ; 37 Sol. Jo. 145 ; 7 Asp. 

M. L. C. 233 ; 1 R. 125 ; sub nom.. Hicks v. Rodo- 
CANACHi, 9 T. L. K. 141 , H. L. ; affg. S. C. sub nom. 
IliCKv. Rodocanachi, [1891] 2 Q. B. 626, C. A. 
Annoiatiom : — Consd. Castlesratc S.S. Co. v. Dempsey, [1892] 

1 B. 54 ; Carlton S.S. Co. v. Castle Mail Packets Co., 
[1898] A. C. 48C; Lyle SWpping Co. v. CardifT Corpn., 

I [1900] 2 Q. B. 638. Apld. Maclay r. Bakers ife Spiller 
(1900), 16 T. L. It. 401. Consd. HiilUien v. Stewart, 
[1902] 2 K. B. 199. Apld. Sims v. Mid. By., [1913] 1 
K. B. 103. Refd. Ilopner v. StoaUs iloscgood (1905), 
92 L. T. 328 ; Akt. Hekla v. Bryson, Jameson (1908), 
100 L. T. 155 ; Langham S.S. Co. v. Gallagher (1911), 12 
Asp. M. L. C. 109; The Lizzie, [1919] P. 22; Balli r. 
Compafiia Naviera Sota y Aznar, [1920] 2 K. B. 287 ; 
Stewart v. Rank (1920), 36 T. L. R. 728 ; Van Liewen v. 
Hollis, [1920] A. C. 239 ; Transoceanica Hoc. Italiana Di 
Navigazioiie v. Shipton, [1923] 1 K. B. 31. Mentd. It. v. 
Roberts, Ex p. Scurr, [1924] 2 K. B. 695; Verlest’s 
Administiatrix v. Motor Union Insce., [1925] 2 K. B. 137. 

3711. .1 — Carlton S.S. Co. v. Castle Mail 

Packets Co., 'No. 2802, ante. 

3712. What circumstances are considered — 
Ordinary circumstances.] — Burmester v. Hodg- 
son, No. 3754, post. 

3713. .] — Ford v. Cotesworth, No. 

3602, ante. 

3714. .] — Wright v. New Zealand 

Shipping Co., Ltd., No. 3726, post. 

3716. Existing circumstances.] — Alexiadi 

V. Robinson, No. 3697, a7ite. 

3716. .] — Postlethwaite v. Free- 

land, No. 3666, ante. 

3717. .] — By a charterparty it was 

agreed that the ship should deliver her cargo at a 
certain port as customary, & that the discharge 
should be “ with all dispatch as customary & ^en 
days on demurrage over & above the said lying 
days at Qd. per net register ton per day.” Accord- 
ing to the custom of the port, the discharge was 
canied out by the dock co., & it was delayed for 
four days in consequence of a strike among the 
dock labourers. In an action by the shipowners 
against the charterers for damages for this delay : 
— Held : no definite time was fixed by the charter- 
party for the unloading to take place in, & there- 
fore a reasonable time under the circumstances 
should be allowed, & the delay was a circumstance 
which arose out of the application of a custom of 
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the port, & the charterers were not liable. — Castle- 
gate S.S. Co. v. Dempsey, [1892] 1 Q. B. 864 ; 61 
L. J. Q. B. 620 ; 00 L. T. 742 ; 40 W. B. 533 ; 8 
T. L. B. 623 ; 30 Sol. Jo. 460 ; 7 Asp. M. L. C. 
180, C. A. 

AnruMixms: — Consd. The Alne Holme, [18931 P. 173. 
Reid. Lyle Shlppinfir Co. v, Cardiff Corpn., [1900] 2 Q. B. 
G38 ; Rederi Akt. Aeolus v. Hlllas (1925), 95 L. J. K. B. 
103 ; United States Shipping Board v, Strlok, [1926] 
A. C. 545. 


8718. .] — Hick v. Baymond & Beid, 

No. 3710, ante. 

3719. .] — Lyle Shipping Co. v. Car- 

diff Corpn., No. 3745. post 

8720. All circumstances.] — Budgett &; 

Co. V, Binnington & Co., No. 3009, ante. 

3721. .] — Hick v. Baymond & Beid, 

No. 3710, ante. 

8722. All obligations ot the contract.] — 

Carlton S.S. Co. v. Castle Mail Packets Co., 
No. 2802, ante. 

3723. Circumstances causing delay must not be 
caused by consignee.] — Hick v. Baymond & Beid 
N o. 3710, ante. 

3724. Cause of delay contemplated by both 
parties — Ship having to wait its turn.] — Harrow- 
ing V. Dupr6, No. 3729, po.*tt. 

3725. “ In regular turn ’* stated in 

contract.] — The Cordelia, No. 4427, post 


ii. Natural Conditions of Port. 

3726. General rule.] — Defts. chartered pltf.’s 
vessel, the C., for a voyage to the port of L. The 
charterparty x)rovided that the cargo was “ to be 
brought to & taken from alongside free of expense 
& risk to the sliip ’’ ; but it contained no other 
clause as to discharging the cargo. The number of 
lighters at L. was small, & when the C. arrived, 
the port was crowded with vessels, about half of 
which belonged to defts. or had been consigned to 
them. Seventy-two days elapsed after the arrival 
of the C. before her discharge was completed by 
defts.* agents ; but the number of days upon which 
the cargo was unloaded was only thirty-four. The 
delay arose from the lighters being engaged in dis- 
charging the other vessels lying at the port : — 
Held : in determining whether the terms of the 
charterparty had been broken by defts., the delay 
occasioned by the lighters being engaged in dis- 
charging other vessels was not to be taken into 
account. 

I will proceed to consider what circumstances 
will entitle the charterer to allowances for delay. 
I apprehend that he will be entitled to an allow- 
ance if any difficulty arises from the natural or 
physical peculiarities of the port, such as that the 
ship is obliged to lie at some considerable distance 
from the land, or that while the wind is blowing 
from certain points of the compass ships cannot be 
unloaded into lighters ; he may be entitled to an 
allowance also if after a ship has been partly 
unloaded in deep water, she is brought into 
shallower water for the more convenient discharge 
of her cargo ; whether the unloading can go on 
during the change of berth is a question of fact 
upon which the jury must give oheir opinion. I 
think also that allowance must be made for any 
holidays usually observed at the port, & during 
which no work is done (Cotton, L.J.). 

For the purpose of ascertaining what is a reason- 
able time defts. are not entitled to excuse delay, 
which would be otherwise inexcusable, by aUeging 
that they had sent so many vessels to the port 


that the number of lighters which they had 
engaged did not enable them to tmload pltf.’s ship 
within what would otherwise have been a reason- 
able time. It was the duty of defts. to provide 
sufficient appliances for unloading pltf.’s ship 
(Cotton, L.J.). 

The charterer must have them [appliances] 
ready, either when the ship arrives or within a 
short time, such as a day or a couple of days, after 
her arrival (Cotton, L.J.). — ^Wright v. New 
Zealand Shipping Co., In^D. (1878), 4 Ex. D. 
165, n. ; 40 L. T. 413 ; 4 Asp. M. L. C. 118, C. A. 
Annotatwna : — Distd. Postlethwaite v. Fro(;Iand (1880), 5 

App. Gas. 599. Apld. TUlott v. Cwm Avon Works Pro- 
prietors (1886), 2 T. L. R. 675. Consd. Hick v. Raymond 

& Reid, [1893] A. C. 22; Van Liewtm r. Hollis. [1920] 

A. C. 239. Re!d. Furness. Withy r. White. [1894] 1 (J. B. 

483 ; Lylo Shipping Co. v. Cardiff Corpn., [1900] 2 Q. B. 

638 ; Ijangham S.S. Co. v. Gallagher (1911), 12 Asp. 

M. L. C. 109. «« V . 

3727. Delay caused by rules of port authorities.] 

— ^Ford V. Cotesworth, No. 3002, ante. 

3728. Necessity for assent of harbour 

authorities.] — Good & Co. v. Isaacs, No. 3741, 
post. 

3729. Dock regulations as to order of dis- 

charge.] — Under a charterparty defts., in fulfilment 
of a contract for the sale of Spanish ore, shipped 
a cargo of ore on board a steamsliip, to be delivered 
at Maryport, as customary, where & as directed 
by consignee. At Maryport, by the harbour 
regulations^ consignees having one vessel already 
discharging for them cannot have another vessel 
berthed to discharge for them if a vessel of any 
other consignee is awaiting a berth. Defts., on 
the- arrival of the ship, iiad four other vessels 
chartered by them, with cargoes of ore for the same 
purchasers, who were treated by the harbour 
authorities as the consignees awaiting a berth, & 
many vessels for other consignees were also waiting. 
The ship was consequently unable to get a berth 
for twenty days after arrival : — Held : the delay 
was not the fault of the charterers, & where, under 
such a charterparty, the delay complained of is 
such as ought to have been in the contemplation 
of both parties at tlie time of the contract, the 
shipowner has no cause of action against the 
charterer. 

It is good law tliat if the j^erformance of a con- 
tract is rendered impossible by the act of one of 
the parties to it the other party is excused ; & it 
is also good law tliat if one of the. parties undidy 
delays the performance by tlie other he forfeits 
Ills own right to complain of the delay. As probably 
also renders himself liable to make good any 
damage the other may sufTer by the delay. But 
these rules must be applied with reference to the 
circumstances of each case, & must be read with 
reasonable limitations. Thus, if it appears that 
the delay complained of was such as both parties 
ought to have contemplated when the contract 
was entered into, then no complaint can be based 
upon it (Bigham, J.). — Harrowing v. Duprj^ 
(1902), 18 T. L. B. 594 ; 7 Com. Cas. 157. 
Annotation: — Reid. Akt. Inglewood v. iMillar's Karri & 

Jarrah Foresta (1903), 88 L. T. 559. 

3730. Dilatoriness of customs authorities.] — 

Foud V. Cotesworth, No. 3602, ants. 

3731. .] — A ship was chartered by a co. 

running a regular line to proceed from Calcutta to 
New York, & she was in accordance with the 
charterparty consigned to agents nominated by the 
charterers. The ship was to discharge her cargo 
as fast as she could put out & according to the 
custom of the port. The bills of lading, which 
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were in the American & Indian Line form, con- 
tained the following clause : “ Customs formalities 
& detentions at New York to be at the risk & 
expense of consignee of goods.” According to the 
law of the United States, goods cannot be removed 
from a ship until the customs examination has 
taken place & the duty paid, but if the ship belongs 
to a regular line the cargo may be unloaded on to 
a wharf, where the cu^ms formalities must be 
^mplied with. On the arrival of the ship at New 
York, she discharged on to a wharf & the cargo 
was tiered, expenses being thereby incurred for 
wharf hire, watching cargo, & for breaking down 
cargo for customs examination. Delivery of the 
cargo from the wharf was not completed until seven 
days after the ship had left the wharf. The ship 
was not discharged as fast as she could put out to 
the extent of five days, owing to compliance with 
customs formalities. The agents took no steps to 
enforce against the consignees any claim for 
expenses, charges, demurrage, or detention caused 
by compliance with customs formalities. The 
charterers assumed full responsibility for the acts 
of the agents If cZd : (1) the clause “Customs 

formahties & detentions at New York to be at the 
rak & expense of consignee of goods ” meant that 
the consignees of goods could make no claim 
against the ship in respect of charges & delays 
caused by compliance with Customs formalities, & 
consignee was required to pa v^ the charges 
which naturally appertained to his parcel of goods, 
but he was not liable to pay any part of the general 
charges for wharf hire, tiering, or breaking down ; 
the term “ detention ” referred to tlie detention of 
the goods & not of the ship &, therefore, the five 
days’ detention of the ship was not an “ expense ” 
'mthin the meaning of that clause ; (2) in the 
absence of specific instruction to the agents to 
assert a lien there was no breach of duty on the 
part of the agents in abstaining from asserting a 
hen or from bringing a number of actions against 
the consignees. — Cobridoe 8.S. Co., Ltd. v 
Bucknall S.S. Lines, Ltd. (1910), 15 Com. Cas! 
Ido, C. A. 

3732. General slug£:lshness of population.! — 

Ford v. Coteswobth, No. 3002, ante. 

3733. Ship obliged to lie some distance from 
land.j— WmoHT v. New Zealand Shipping Co., 
Ltd., No. 3720, ante. 

8734. Discharge Into lighters prevented— While 
vtod blows from certain directions.!— Wright v . 
New Zealand Shipping Co., Ltd., No. 3720, ante. 

8785. Necessity lor bringing ship Into shaUower 
water— For more convenient discharge.]— Wright 
V . New Zealand Shipping Co., Ltd., No. 3720 
ante. ’ 

3736. Holidays usually observed at port.l 

Wright v. New Zealand Shipping Co., Ltd., 
No. 3726, ante. ’ 

3737. Means of discharge under control of 
harbour authority.]— Cajstleqatb S.S. Co. v 
Dempsey, No. 3717, ante, 

3738. .]— At Sunderland, where the dis- 

charge IS earned out on behalf of both shipowner & 
consignee by the Biver Wear Comrs., eemble, the 
consignee would not be liable to the shipowner for 
delay & negligence on the part of the Commis- 
sioners . — Weir & Co. v. Robinson (1897), 14 

PART VII. ®®gT.^^7.^SUB-SECT. 7.— 

n. E^ess reference to custom of 
use utmost diapatek 
vr^ticabU.]—Gm^s 8.8. 

».LEiTcn,[1908J8.C.506; 45 


T. L. R. 80 ; aub nom. Weir & Co. v. Richardson, 
3 Com. Cas. 20. 

,. The Klngslond, [1911] P. 17. 

8739. ,] — 'By charterparty it was provided 

that a cargo or pit preps should be discharged with 
the customary steam^ip dispatch as fast as the 
steamer could deliver during the ordinary working 
hours of the port, but according to the custom 
thereof, & should the steamer be detained beyond 
the time stipulated as above, demurrage should be 
paid at 4d. per net registered ton per day, & pro 
rata for any part thereof. The discharge was to be 
effected by tlie receiver’s stevedore, the steamer 
paying so much per fathom ; but, by the custom 
of the port, the harbour authority discharged the 
cargo, & some delay occurred. In an action for 
demurrage brought by the shipowner against the 
charterer : — Held : the charterer was not liable for 
delay due to circumstances beyond his control, 
that is to say, he was not responsible for the acts 
of an authority who was not his servant or agent, 
or was no more his agent than that of the sWp- 
owner. 

It has been laid down . . , that a provision like 
the one in this charterparty requires the customary 
steamship despatcli in discharging “ having regard 
to the custom of the port, the facilities for delivery 
possessed by the particular vessel under contract 
of ^ affreightment, & all other circumstances in 
existence . . . attending the discharge of this 
particular cargo, not being circumstances brought 
about by the person whose duty it is to take 
delivery, or circumstances within his control.” 
One of the circumstances in existence attending 
the discharge of this particular cargo was that the 
discharging was to be done by the harbour 
authority. There was delay by them in discharg- 
ing (per Cur.).— The Kingsland, [1911] P. 17; 
80 L. J. P. 33 ; 105 L. T. 143 ; 27 T. L. R. 75 ; 12 
Asp. M. L. C. 38 ; 16 Com. Cas. 18, D. C. 

iii. Custom of Port. 

3740. Express reference to custom of port — 
Duty to use usual methods of dispatch at port.]— 

Postlethwaite V. Freeiand, No. 3660, ante. 

3741. ,] — By a charterparty the vessel 

was to proceed to Hamburg with a cargo of 
oranges “ to be discharged at usual fruit berth as 
fast as steamer can deliver, as customary, & where 
ordered by the charterers.” The ship was at 
Hamburg rea,dy to deliver on Mar. 6, 1889, but 
the usual fruit berths were then fully occupied, & 
the^ fruit warehouses were full, & owing to the 
action of the harbour authorities the ship could 
not commence discharging until Mar. 11, when she 
was discharged as fast as she could deliver : — 
Held : (1 ) the obligation of the charterers to unload 
did not commence until the ship was berthed in a 
usual fruit berth ; (2) the ship could not be said 
to be so berthed until she occupied a berth with 
the ^sent of the harbour authorities ; (2) in the 
provision in the charterparty “ as fast as steamer 
can deliver, as customary,” the word “ customary ” 
must be taken to refer to the discharge & dwivery 
by the ship, rather than to the taking delivery 
hj the charterer or consignee, & to mean that the 
discharge & delivery must be as fast as the custom 
of the port would allow ; (4) there was no delay 
for which the charterers were responsible, the 
shipowners were not entitled to any demurrage. — 


402.-H5COT. 

,.9: , Whether consignee 

circumstances beyond control.] 
of ladlngf for a oaivo of min 
cargo to be reooivoa at 
destination as fast as vessel can 


deliver during ordinary working hours, 
any eustom of the port to the contrary 
notwithstanding.** When the vessel 
arrived at the port of delivery there 
were other vessels lying there dis- 
charging similar cargoes to the same 
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Good Sc Co. v. Isaacs, [1892] 2 Q. B. 666 ; 61 
L. J. Q. B. 649 ; 67 L, T. 450 ; 40 W. B. 629 ; 8 
T. L. 11. 476 ; 36 Sol. Jo. 396 ; 7 Asp. M. L. C. 
212, C. A. 

Annotationa : — As lo (1) Reid. Monscn v» Macfarlane, [1895] 

2 Q. 13. 502 ; Leoiils S.S. Co. v. Rank, [1908] 1 K. B. 499. 
As to (3) Apld. Castlogato S.S. Co. v. Dempsey, [1892] 

1 Q. B. 864. Consd. Hultbcn v. Stewart, [1902] 2 K B. 
199. Bold. The Jaederon, [1892] P. 351 : Hick v. Ray- 
mond & Reid, [1893] A. C. 22 ; Lyle Shipplngr Co. t). 
CardilE Corpn., [1900] 2 Q. B. 638 ; Akt. Hema v, Beyson, 
Jameson (1908), 100 L. T. 155 ; Langham S.S. do. v. 
Gallagher (1911), 12 Asp. M. L. C. 109; TransoceanJca 
Soo. Itallana dl Naylgazlone v. Shlpton, [1923] 1 K. B. 31. 

3742. .] — Fawcett & Co. v, Baird & 

Co. (1900), 16 T. L. K. 198. 

3743. Whether obligation to discharge 

within reasonable time implied.] — Hick v. Ray- 
mond & Reid, No. 3710, ante . 

3744. .] — Castlegate S.S. Co. v. 

Dempsey, No. 3717, ante . 

3745. .] — A ship was chartered to load 

a cargo of wood, to be carried to the port of 
Cardiff, & then to be “ discharged with all reason- 
able despatch as customary.” The custom at the 
port of Cardiff was to discharge such a cargo into 
the waggons of certain railways that had access 
to tlie quay. The charterers arranged with one of 
these railways for the supply of waggons to take 
tlie cargo. Without any negligence on their part, 
but owing to stress of work at the port, by reason 
of which there was a deficiency in the number of 
waggons available, the discharge of the ship was 
delayed. In an action against the charterers for 
the detention of the ship : — Held : the charterers 
having done their best to procure tlie appliances 
that were customarily used at the port for dis- 
charging such a ship, & having used them with 
proper dispatch, were not liable for the delay. 

I am myself inclined to think that it matters not 
. . . whether the words “ as customary ” are in 
the contract or not, for if not they would be implied 
(Smith, L.J.). 

A charterer is not liable for delay if he has, under 
the circumstances, used all reasonable diligence in 
procuring the discharge, & in considering what is 
reasonable diligence you must have regard {inter 
alia) to the appliances for discharge customary at 
the port (Romer, L.J.). — Lyle Shipping Co. v. 
Cardiff Corpn., [1900] 2 Q. B. 638 ; 69 L. J. Q. B. 
889 ; 83 L. T. 329 ; 49 W. R. 85 ; 16 T. L. R. 
636 ; 9 Asp. M. L. C. 128 ; 5 Com. Cas. 397, C. A. 
Annotations : — Apld. Hiilthen v. Slowart, [1902] 2 K. B. 199. 
Reid. Fawcott V. Baird (1900), 16 T. L. R. 198 ; Rode- 
nacker r. May (1901), 6 Com. Oas. 37 ; Temple, Thomson 
& Clarke v. RunnaOH (1902), 18 T. L. R. 822 ; Langham 
S.S. Co. V. Gallagher (1911), 12 Asp. M. L. C. 109 ; Stewart 
V. Rank (1920), 36 T. L. U. 728 ; Van Llewen v. Hollis, 
[1920] A. C. 239. 

3746. Duty to use utmost dispatch prac- 

ticable.] — A clause in a charterparty providing that 
the cargo is to be discharged with customary 
steamship dispatch as fast as the steamer can 
deliver during the ordinary working hours of the 
port of discharge, but according to the custom of 
the port, is not tantamount to fixing a definite 
number of days or hours during which the discharge 
is to be completed. To create such a liability the 
days or hours must be specified in plain terms. 
This construction of the clause is not affected by a 
special exception in the case of a strike, a lock-out 
or epidemics. Demurrage is not due if the discharge 
is effected with the utmost dispatch practicable, 
having regard to the custom of the port, the 
facilities for delivery, & all other ciicumstances not 


brought about by or within the control of the per- 
son whose duty it is to take delivery. 

By charterparty it was agreed that a steamer 
should proceed to a named port, & there deliver 
a cargo of timber “ to be discharged with cus- 
tomary steamship dispatch, as fast as the steamer 
can deliver . . . according to the custom of the 
ort,” with an exception in respect of delay caused 
y a strike or lock-out. The ship duly arrived at 
the port, & was ready to deliver the cargo, but 
delivery was delayed by the crowded state of the 
dock to which she was ordered. There was evi- 
dence that she could not have been discharged 
more quickly, under the circumstances, elsewhere 
in the port, & that the consignees had used all 
reasonable means to procure the discharge : — 
Held : they had performed their obligation under 
the charterparty, & were not liable for demmrage. 
— Hulthen V. Stewart & Co., [1903] A. C. 
389 ; 72 L. J. K. B. 917 ; 88 L. T. 702 ; 10 T. L. R. 
513; 9 Asp. M. L. C. 403 ; 8 Com. Cas. 297, H. L. ; 
affg.y [1902] 2 K. B. 199, C. A. 

Annotations : — Apld. Teumlo, Thomson & Clarke r. Run- 
nalls (1902), 18 T. L. R. 822 ; Sinalles v. Hans Dessen 
1906), 95 L.T. 809. Consd. Langham S.S. Co. v. Gallagher 
1911), 1 2 Asp. M. L. C. 109. Apld. Van Llewen v. Hollis, 
[1920] A. C. 239. Consd. Van Nievelt Goudrian Stoom- 
vaart Maatschappij v. Forslind (1925), 133 L. T. 457. 
Refd. So.a S.S. Co. v. Price, Walker (1903), 8 Com. Cas. 
292 ; The Ame (1904), 73 L. J. P. 34 ; Ronner v. Stoate, 
Hosegood (1905), 92 L. T. 328 ; Akt. Hekla v. Bryson, 
Jameson (1908), 100 L. T. 155; The Kingsland, [19111 
P. 17 ; Sims v. Midland Ry.. [1913] 1 K. B. 103 : Love 
& Stowart V. Rowtor S.S. Co., [1916] 2 A. C. 527 ; Inverkip 
S.S. Co. V. Bimgc, [1917] 2 K. B. 193 ; Ralli v. Compania 
Naviera Sota y Aznar, [1920] 2 K. B. 287 ; Sota & Aznar 
V. Ralli (1920), 36 T. L. R. 456 ; Bargate S.S. Co. v. 
Fcnlco & St. Ives Stone Quarries (1921), 90 L. J. K. 13. 
572 ; Verelat’B Administratrix r. Motor Union Insce., 
[1925] 2 K. B. 137. 

3747, Whether consignee liable for 

circumstances beyond control.] — A ship was char- 
tered to load wood cargo at a Swedish port for 
delivery at Hull, Victoria or Albert Dock as 
ordered, & by the charterparty the cargo was to 
be discharged with customary steamship dispatch 
as fast as steamer can deliver but according to 
the custom of the port, & in the event of the de- 
tention of the ship beyond the time stipulated as 
above demurrage was payable at a daily rate. By 
the custom of the port of Hull it was the duty of 
the receiver of a wood cargo to arrange for the 
steamship, on or before her arrival in dock, a 
vacant available & suitable berth to which she 
could forthwith proceed, & also to provide a clear 
quay space &/or a sufficient Sc contin^mus supply 
of bogies. Shortly before the arrival of the ship 
at Hull the cargo was consigned in three parcels to 
three firms of timber merchants at Hull by indorse- 
ment of the bills of lading, wliich incorporated the 
conditions of the charterparty. The ship was 
ordered by the charterer to the Victoria Dock 
without any communication with the receivers or 
any of them. Owing to the congestion of traffic 
at the dock the ship had to wait several days for a 
vacant berth Sc the receivers were unable to pro- 
vide either a clear quay space or a sufficient & 
continuous supply of bogies, which were under the 
control of the dock owners, & as a consequence 
the ship took eleven days longer to discharge than 
she would have done if there had been continuous 
dispatch. Upon a claim for demurrage by the 
shipowner against the receivers the trial judge 
found that the detention of the ship was due to 
causes beyond the control of the receivers ; — 
Held : under a charterparty in the above form the 


consigueos, &, owing to scarcity of 
labour, duo mainly to tho war, the con- 
Bignees were unable to obtain extra 
men in sufilclent numbers to enable 
them to receive the cargo as fast as 


the vessel could deliver it. In 
action against them for domurrage in 
respeot of the delay thus ocoasionod 
Hem : tbe consignees were not liable in 
demurrage in respect that their obliga- 


tion under the bill of lading was not 
an absolute obligation to receive the 
cargo as fast as the vessel could 
deliver, but only an obligation to use 
all reasonable dispatch in receiving It 
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obligation was to discharge with the utmost dis- 
patch practicable, cxcludmg afifection by circum- 
stances not under the control of the charterer, & 
the custom imposed no higher obligation on the 
receiver ; & consequently that the claim failed. — 
Van Liewen v, Holus Brothers & Co., Ltd., 
[1920] A. C. 239 ; 89 L. J. P. 80 ; 122 L. T. 659 ; 
36 T. L. B. 148 ; 25 Com. Cas. 83 ; 14 Asp. M. L. C. 
596, H. L. ; affg. S. C. sub nom. The Lizzie, [1919] 
P. 22, C. A. 

Annwiaiion: — Refd. Bar8:ate S.S. CJo. r. Poiilee & St. Ivos 
Stone Quarries (1921), 126 L. T. 280. 

8748. ** Delivery to be continuous notwith- 

standing custom ” — Absolute liability of con- 
signee.] — A bill of lading provided that the goods 
were to be received by the consignee “ immediately 
the vessel is ready to discharge & continuously at 
all such hours as the Custom House authorities 
may give permission for the ship to work, any 
custom of the port to the contrary notwithstand- 
ing ” : — Reid : immediately the ship was ready to 
discharge, there was an absolute obligation on the 
consignee to receive the cargo continuously, even 
though the appliances of the port were not then 
available. — M aclay v. Spiller & Baker, Ltd. 
(1901), 17 T. L. R. 391 ; 6 Com. Cas. 217, C. A. 
Annotation: — Distd. Reid v. Leo (1901), 17 T. L. R. 771. 

3749. No express reference to custom of port — 
Whether reference Implied.] — Postlethwaite v. 
Freeland, No. 3666, ante, 

3750. .] — The Jaederen, No. 3599, 

ante, 

3751. .] — Lyle Shipping Co. v. Car- 

diff CoRPN., No. 3745, ante. 

3752. .] — It is true that the words 

which appeared in the charterparty in that case 
[Hulthen v. Stewart Co., No. 3746, ante] “ accord- 
ing to the custom of the respective ports,*’ are not 
to be found in the charterparty in the present case, 
but it is clear that those words must be implied 
(Collins, M.R.). — Temple, Thomson & Clarke v. 
Runnalls (1902), 18 T. L. R. 822, C. A. 

Annotation: — Bold. Bargate S.S. Co. v. Ponlee & St. Ives 

Stone Quarries (1921), 125 L. T. 280. 

Usages of the particular ports.] — See Sect. 15, 
sub-sect. 5, post, 

iv. Actual State of Affairs Existing at Port, 

3753. Ship having to wait her turn.] — If the 
freighter of a ship employed to bring a cargo of 
wine into the port of I^ndon, covenant to u^oad 
her in the usual & customary time at her port of 
discharge he is not liable for the detention of the 
ship in the London Docks, if she is there unloaded 
in her turn into the bonded warehouses. — R odgers 
V. Forresters (1810), 2 Camp. 483 ; 170 £. R. 
1226, N. P. 

AnnotiUions FoUd. Burmesterv. Hodgson (1810), 2 Camp. 
488. Apld. Postlethwaite v, Freeland (1880), 6 App. Cas. 
699 ; Hick v. Tweedy (1890), 63 L. T. 765. COMd. Hick 
V. Rodocanachi, [1891] 2 Q. B. 626. Reid. Ford v. Cotes- 
worth (1868), L. R. 4 Q. B. 127 

3754. Congested state of port — Crowded docks.] — 

If by the bill of lading of a cargo of brandy brought 
into the London Docks, no time is stipulated 
within which it shall be unloaded, the implied 
contract on the part of the consignee, is to dis- 
charge the ship in the usual & customary time for 
unloading such a cargo which is the time within 
which the brandies can be unloaded in the docks 
into the bonded warehouses. Therefore, the con- 


signee is not, under these circumstances, liable to 
make compensation to the owner of the ship, in 
the nature of demurrage, for any delay occasioned 
by the crowded state of the London Docks, 
although the cargo might have been landed 
sooner ? if the duties had been immediately paid. 

The law could only use an implied promise . . . 
to discharge the ship in the usual & customary 
time for unloading such a cargo. That has been 
rightly held to be the time within which a vessel 
can be unloaded in her turn, into bonded ware- 
houses (Mansfield, O.J.). — Burmester v, Hodg- 
son (1810), 2 Camp. 488 ; 170 E. R. 1228, N. P. 
Annotation Dbtd. Ford v. Cotesworth (1868), L. R. 4 Q. B. 

127. Apld. Poatlothwaito v, Freeland (1880), 5 App. Cos. 

599 ; Hick v. Tweedy (1890), 7 T. L. R. 144. Consd. 

Hick V. Rodocanachi, [1891] 2 Q. B. 626. Reid. Dahl v. 

Nelson, Donkin (1881), 6 App. Cas. 38 ; Hick v. Raymond 

& Reid, [1893] A. C. 22. 

3765. Crowded quay.] — The Jaederen, 

No. 3599, ante, 

3756. Fruit berths full.] — Good & Co. v, 

Isaacs, No. 3741, ayite, 

3757. Ultimate discharge in unusual place.] 

— ^A charterer sold a cargo of pit props to G. The 
charterjmity provided that freight was to be paid 
at Barry, at 25^. all per cubic fathom delivered as 
asceiiained in the customary manner at place of 
discharge ; the cargo to be supplied to & received 
from the steamer in the manner & at the rate cus- 
tomaiy at such port during customary working 
hours, & a further ten days on demurrage ; owner 
to have absolute lien for freight., G. gave notice to 
the dock co. at Barry to secure a berth for the 
ship, according to custom, but, eventually, he 
declined to accept the cargo as it was in excess of 
what he had purchased, & cancelled his notice. 
When the ship arrived at Barry, on June 26, all 
the berths, where it was customary for cargoes of 
pit props to be discharged, were occupied, but a 
piece of land which had never been used before for 
the discharge of pit props was cleared, & the ship 
reached a berth on July 4 & commenced discharg- 
ing, part of the freight having been paid in advance. 
As the balance of the freiglit was not paid, the 
discharge was stopped on July 7, & negotiations 
ensued. The captain was advised by his solr. that 
he could not safely land the cargo subject to the 
ship’s lien under 1894 Act, ss. 493, 494. There 
was considerable confusion as to who were the 
persons entitled to receive the cargo. Payment of 
the freight was promised but not made, & 
eventually, on July 15, the cargo was discharged 
subject to the ship’s lien under 1894 Act, ss. 493, 
494. The discharge was completed on July 21 ; 
in the ordinary course of events the discharge 
would have been completed on July 13. Defts. 
were subsequently appointed agents of the char- 
terers, & it was agreed that they were to be 
treated for the purposes of legal proceedings as 
indorsees of the bill of lading at the time of the 
arrival of the ship & at all material times there- 
after. In an action for demurrage : — Held : (1) 
although there was a breach of contract on the 
part of defts. in not giving the customary notice to 
provide a berth for the ship, yet, as in fact pltfs. 
suffered no damage through the default of defts., 
since delivery according to the custom of the port 
was impossible till July 5, the damages must be 
nominal ; (2) under the special circumstances of 
the case, having regard to the confused condition 
of the parties entitled to receive the cargo, & to 
the advice given to the captain by his solr., the 


by every method, cuBtomary op other- facts ostablishod In the case, defenders 0 )-opbrativk Whoi^bsale Society, 

wise, which was practicable in the wore not in broach of this obligation.— S.S. Araohne, [1918] S. O. 440.— 

existing circtunstancos ; upon the Ricktnso.v, Sons & Co. v, Scottish SCOT. 
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captain, acted reasonably in not landing the cargo 
earlier under 1894 Act, with the view to mitigate 
the damages. — Smailes & Son v. Hans Dessen & 
Co. (1906), 95 L. T. 809 ; 10 Asp. M. L. C. 319 ; 12 
Com. Cas. 117, C. A. 

3758. .] — Postlethwaite v. Freeland, 

No. 3006, ante, 

3759. .] — ^Hulthen v, Stewart & Co., No. 

3740, ante. 

3760. Insufficient means of discharge available 
— Lighters.] — Postlethwaite v. Freeland, No. 
3060, ante. 

3761. .]— Reid v. Lee & Sons, No. 

2750, ante. 

3762. Railway wagons.]— Lyle Shipping 

Co. V. Cardiff Corpn., No. 3745, ante. 

3763. .] — Fawcett & Co. v. Baird & 

Co. (1900), 10 T. L. B. 198. 

3764. .] — The Arne, No. 3780, post. 

3765. Shortage of labour owing to strike.] — 
Castlegate S.S. Co. V. Dempsey, No. 3717, ante. 

3766. .] — Defts. chartered pltfs.* vessel to 

load a cargo of timber, & therewith proceed to 
Sharpness & deliver the same “ cargo to be . . . 
taken from alongside vessel as customary at port 
of . . . discharge # . . (&) to be discharged with the 
customary steamer despatch of the poi*t . . . 
Sundays . . . any time lost by reason of . . . strikes, 
lockouts, or combinations of workmen — whether 
partial or general — not to count as part of the . . . 
discharging time. ... If, tlirough any fault of the 
merchants or charterers, the vessel be longer 
detained, demurrage to be paid at the (agreed) 
rate. . . . The usual custom of the wood trade of 
each port to be obsei’ved by each party in cases 
where not special expressed.” The customary 
mode of discharging timber at Sharpness is into 
lighters, by which the timber is taken up the canal 
to Gloucester, but when the vessel arrived on a 
Wednesday at Sharpness there were no lighters 
available, owing to a strike in the port of Gloucester 
amongst the labourers in the timber trade, who 
discharged the lighters there, so that the timber 
lighters were waiting at Gloucester to be unloaded. 
^J'’he strike at Gloucester came to an end on the 
Friday. On Saturday the discharge commenced, 
& was completed by noon on the following Tuesday 
week, that is, on the eleventh day (excluding 
Sundays) after the vessel’s arrival. According to 
the customary steamer despatch the discharge 
would have occupied four & a half days. Pltfs. 
sued defts. in the county ct. for live days twenty- 
two homes’ demurrage. The county ct. judge 
found that, after the strike came to an end, defts., 
with the exception of one day, on which they were 
in default, did all that could reasonably bo 
expected to discharge the vessel, & gave judgment 
for pltfs. for £22 bs. lOd., one day’s demurrage. 
Pltfs. appealed : — Held : defts. were not responsible 
beyond the one day, as the parties contemplated 
the customary mode of discharge, which was by 
lighters, & the discharge in that manner was delayed 


by the strike within the meaning of the charter- 
party. — The Alne Holme, [1893] P. 173 ; 02 
L. J. P. 61 ; 68 L. T. 862 ; 41 W. R. 572 ; 9 
T. L. R. 304 ; 7 Asp. M. L. C. 344 ; 1 R. 607, D. C. 
Annotations: — Consd. Smith & Service v. RoBario Nitrate 

Co., [1893] 2 Q. B. 323. Befd. Ee Lockio Sc Craggs (1901), 

86 L. T. 388. 

3767. .] — Hick v. Raymond & Reid, No. 

3710, ante. 

3768. .] — Reid v. Lee & Sons, No. 2750, 

ante. 

V. Conduct of Consignee. 

3769. Taking all reasonable steps — Procuring 
necessary order from Treasury.] — The consi^ee 
of a particular parcel of goods by a general ship is 
liable to the owner for not taking them from the 
ship in a reasonable time, although the delay arose 
from the necessity for an order from the Treasury 
to land these goods, which the consignee used the 
utmost diligence to obtain. — Hill v. Idle (1815), 
4 Camp. 327 ; 1 Stark. Ill ; 171 E. R. 104, N. P. 
Annotations: — Consd. Hick v. Rodocanachi, [1891] 2 Q. B. 

020. Reid. Ford i*. Cotesworth (1868), 9 B. & S. 559. 

3770. Supplying deficiency in means of dis- 

charge — Lighters.] — Wright v. New Zealand 
Shipping Co., Ltd., No. 3720, ante. 

3771. .] — Hick v. Raymond & 

Reid, No. 3710, ante. 

3772. .] — Reid v. Lee & Sons, 

No. 2750, ante. 

3773. Railway wagons.] — Lyle 

Shipping Co. v. Cardiff Corpn., No. 3745, ante. 

3774. Discharging on quay where lighters 

Insufficient.] — Milverton Sailing Ship Co., Ltd. 
V. Cape Town & District Gas Light & Coke Co., 
Ltd., No. 2770, ante. 

3775. Finding alternative method of dis- 

charge — When usual methods not available.] — 

A charterparty provided that a cargo of Danzig 
oak logs should be discharged at Millwall Dock 
“ with all despatch as fast as steamer can deliver, 
as customary.” The more usual method at that 
dock is to discharge such a cargo into railway 
trucks, but it is practicable to discharge into 
lighters : — Held : it was the duty of the receivei*s 
of the cargo, if railway trucks could not be 
obtained, to discharge into ligliters. — Rodenacker 
V. May (1901), 0 Com. Cas. 37. 

Annotations : — Consd. Stewart r. Rank (1920), 30 T. L. R. 

728. Distd. Miehalinos r. Dreyfus (1924), 131 L. T. 177. 

Refd. Hulthen v. Stewart (1902), 71 L. J. K. B. 624. 

3776. .] — Hulthen v. Stewart 

&> Co., No. 3710, ante. 

3777. Delay due to consignee’s previous engage- 
ments — Whether charterers liable.] — Pltfs.’ steam- 
ship was chartered to defts., who sold a cargo 
ex ship, R. Dock. The purchasers of the cargo 
were lessees of a wharf in the R. Dock, & had sole 
control over the wharf & the bertliing of vessels 
there. The charterparty provided that the vessel 
should proceed to the pui*chasei*s’ wharf & there 
dcUver her cargo. “ Time for discharge to count 


PART VII. SECT. 7, SUB-SECT. 7.— 
C. (b) iv. 

3768 i. Congested state of port .] — The 
bills of lading provided that the coii- 
slgnocs should take delivery os quickly 
as the goods could bo delivered in the 
ship's slings fi’om the ship. Owing to 
tho crowded state of the port, there 
was considerable delay in tho discharge, 
Sc tho evidence allowed that It was 
imposBiblo for defts., owing to lighters 
bomg unobtainable, to hasten tho 
discharge ; — Held : defts. woi*e not 
liable for demurrage. — The Marga v. 
Searlk(1903). 20 S. C. 485.— S. AF. 

3760 i. Insufficient means of discharge 
available — Lighlcr8,]—Tim VicioiuA 


(Master & Owners) v. Scott Guthe- 
RIE & Co. (1890), 11 N. L. It. 129.— 

S. AF. 

3760 ii. .]— The Maikja v, 

Seaklb (1903), 20 S. C. 485.— S. AF. 

37621. Railway wagons.]— Dclsiy 

was occasioned through failure of a 
railway oo. to supply euffleient trucks : 
— Jlcla : the consignees were not 
liable in demunago. — ^Wylue v. Har- 
rison Sc Co. (1885), 13 R. (Ct. of Sess.) 
92 ; 23 Sc. I U. 62.— SCOT. 

3702 ii. .1 — A ship with a 

cargo of pit props, at tho port of de- 
livery, was berthed at a quay where, 
by the rules of the harbour, such a 
cargo could not bo deposited. Delay 


In taking delivery took place in oonso- 
quonco of a railway co. failing to pro- 
vide a sufficient supply of truoks : — 
Held : it was no answer to a claim for 
doinnrrage that tho delay was caused 
by tho fault of the railway co. — 
KRUUSE V. Drynan & Co. (1891), 18 

R. (Ct. of SosB.) 1110 ; 22 Sc. L. R. 
958.— SCOT. 

3762 iii. .] — Cazalet v. 

Morris Sc Co., S.S. Cronstadt, [1916 J 

S. C. 952; 53 Sc. L. R. 716.— SCOT. 

p. Shortage of labour owing to 
war .] — Riokinson, Sons Sc Co. v. 
Scottish Co-operative Wholesale 
Society, S.S. Arachne, [1918] S. 0. 
440.— SCOT. 
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Sect 7. — The unloading: Sub-sect. 7, C. (b) v,; sub- 
sect. 8, A. (g) cfer (ft).] 

from 6 a.m. after ship is in every respect ready in 
berth.’* The vessel arrived in the B. Dock on 
Feb. 8, & was then ready to dLscharge. Other 
vessels arrived at the dock after pltfs.* vessel, 
were given preference to suit the business arrange- 
ments of the purchasers, who did not give pltfs.* 
vessel a berth until Feb. 1 4. By a contract between 
the charterers & the purchasers the cargo was to 
be discharged at the rate of 300 tons per working 
day from the time when the ship was ready to 
discharge, otherwise the purchasers were to pay 
demurrage as per charterparty : — Held : the lay 
days did not begin to run imtU 6 a.m. on Feb. 15, 
& the charterers were not responsible for the delay 
in getting int/O berth though they did not insist 
on their rights under the contract with the pur- 
chasers. — ^\Vatson V. Borner (H.) & Co., Ltd. 
(1900), 16 T. L. R. 524 ; 5 Com. Cas. 377, C. A. 
Annotations: — Consd. The Deerhound (1901), 49 W. R. 

611 ; Akt. Inglewood v. Millar’s Karri & Jarrah Forests 

(1903), 88 L. T. 559. Refd Harrowing v. Dupr6 (1902), 

18T. L. R. 594. 

3778. .] — The Derwent, No. 3553, 

ante. 

3779. Ordering men away to unload another 
ship — Consignees also dock authority.] — Zillah 
Shipping Co. v. Midland By. Co. (1902), 19 
T. L. R. 63 ; 47 Sol. Jo. 70, C. A. 


Sub-sect. 8. — Landing and Warehc using Cargo. 

A. Apart from Statutory Provisions. 

(a) Power to Land and Warehouse. 

3780. General nature of power.] — (1) A bill of 
lading remains in force until there has been a 
complete delivery of the goods thereimder to a 
person having a right to receive them, & is not 
spent or exhausted by the landing & warehousing 
of them at a sufferance wharf, at all events so 
long as they are imder stop for freight. 

A. was indorsee of a bill of lading, drawn in a 
set of three, makii^ cotton deliverable in London 
on payment of freight, the cotton had been lately 
landed, under an entry made by A. at a sufferance 
wharf in the port of London, with a stop thereon 
for freight ; on Mar. 4 A. obtained from M. an 
advance of £2,500 on the deposit of two copies of 
the bill of lading, M. assuming the third to be in 
the hands of the master. On Mar. 6, the stop for 
freight being then removed, A. who had in Feb. 
instructed B., a broker, to take samples of the 
cotton & to offer it for sale, obtained from B. 
an advance of £2,000 on the deposit of the third 
copy of the bill of lading, which A. had fraudu- 
lently retained. On Mar. 11, B., being informed 
of the prior advance by M., sent his copy of 
the bill of lading to the wharf, & procured the 
cotton to be transfeired into liis own name, & 
afterwards sold it & received the proceeds : — 
Held : the bill of lading, when deposited with M., 
retained its full force & effect ; there was there- 
fore a vahd pledge of the cotton to M. ; & he 
could maintam an action against B., either for 
the proceeds of the sale, as money received to his 
use, or for wrongful conversion of the cotton. 

The wharfinger under these circumstances was, 
at the lowest, the common agent for the shipowner 
& for the consignee or holder of the bill of lading, 


agent for the consignee or holder, upon his pro- 
ducing the bill of lading showing that he was 
entitled to the goods, & upon his paying the 
freight, to transfer the goods into his name, & to 
deliver them to him or jdve him a warrant for 
them, & agent for the sWpowner, to retain pos- 
session of the goods, & to permit no one to exercise 
any control over them imtil the claim for freight 
had been satisfied (Willes, J.). 

(2) What would have been the master’s duty ? 
He might have kept the goods on board the 
vessel -on demurrage, at all events for a reasonable 
time ; thus using the ship as a warehouse. That 
was found to be exceedingly inconvenient, & led 
to frequent disputes between the shipowner & the 
consignee. But another course was open to the 
master. Having obtained a new employment for 
his vessel, he would be unwilling that she should 
bo used as a mere warehouse, especially as the 
demurrage he might recover would often be no 
sufficient compensation for the detention in an 
inconvenient & perhaps an expensive port ; & the 
law gave him the alternative of landing & ware- 
housing the goods, giving notice to the consignee 
that they were at lus disposal on payment of the 
freight, & having an action for the charges. That 
also was very inconvenient ; for, although the 
shipowner’s liability as a carrier would be thus got 
rid of, he would incur a new liability as a ware- 
houseman. It was inconvenient & unjust that the 
master should be forced to abandon his lien, or 
incur a chance of litigation in his new capacity 
of warehouseman, with all its dangers &; risks. 
Accordingly, we find that a series of Acts of l*ar- 
liament has been passed for the purpose of relieving 
the master from that difficulty. 

The Act of 1862 substantially gives the master 
the same powers, with some extension, which he 
had under the local Acts, & powers very similar 
to those given to him under a variety of foreign 
codes. Where the holder of the bill of lading 
presents himself, but is not ready to pay the 
freight, the master is entitled to secure himself by 
putting the goods into a warehouse. If there be 
any dispute or delay in the adjustment or payment 
of the freight, such dispute is to be settled in the 
way pointed out by the Act. But, until the freight 
is paid, or the course so pointed out is pursued, the 
master still has a hold upon the goods for purposes 
contemplated in the bill of lading (Wili.es, J.). — 
Meyerstein V. Barber (1800), L. B. 2 C. P. 38 ; 
36 L. J. C. P. 48 ; 15 L. T. 355 ; 12 Jur. N. S. 
1020 ; 15 W. B. 173 ; 2 Man. L. C. 420 ; affd. sub 
nom. Barber v. Meyerstein (1870), L. B. 4 
H. L. 317, H. L. 

Annotations: — As to (1) Consd. Mors -Lo -Blanch v. Wilson 
(1873), L. R. 8 0. P. 227 ; Sewell v. Burdick (1884), 10 
App. Cas. 74. Brid. Tho Rona (1884), 51 L. T. 28. As 
to (2) Consd. Furness, Withy v. White, [1894] I Q. B. 483. 
Generally, Reid. Tho John Bellamy (1870), L. R. 3 A. & E. 
129 ; Young v. Lambert (1870). L. R. 3 P. O. 142 ; Glyn. 
Mills V. East & West India Dock Co. (1882), 7 App. Cas. 
591. Mentd. Hilton v. Tucker (1888), 39 Ch. D. 669 ; Mills 
V. Charlesworth (1890), 25 Q. B. D. 421 ; Morris v. Delobbel 
Flipo (1892), 66 L. T. 320 ; Dublin City DisUllory v. 
Doherty, [1914] A. C. 823. 

3781. Under usual stipulation In kill of 

lading.] — H ick v. Rodocanachi, No. 3792, post. 

3782. When power arises — ^After waiting reason- 
able time.] — (1) The indorsee of a bill of lading 
cannot maintam an action on the case for non- 
delivery of the goods. 

(2) The master of a ship, after waiting a reason- 


PART VII. SECT. 7, SUB-SECT. 8.— 
A. (a). 

^ 87821. Wf^npoweroHses-— After yixiU- 
xng reasonable titne .}- — ^Where goods are 
conveyed under a bill of ladng to be 


delivered in good order & oondition, 
upon payment of freight Sc the ship 
has arrived Sc taken up her mooring. 
Sc the master Is ready to deliver the 
goods to the consignee aooording to 
ols oontraot, but the latter is unwill- 


ing to pay the freight Sc receive them, 
the master may, after reasonable time, 
land tho goods, Sc if they aro so landed 
on a convenient Sc accustomed wharf, 
at a oonvenlent hour in good order Sc 
oondition, ready for delivery to tho 
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able time at a foreign port, & no person having 
produced the bill of lading, may deliver the goods 
to some person to keep till the bill of lading is pro- 
duced. 

declaration stated that deft., a shipowner, 
received on board thirty casks of cochineal, 
shipped by R. to Bombay ; that the master 
dehvered bills of lading to R., & that deft, imder- 
took to deliver to the order of R. or assigns ; that 
by the custom of merchants the goods were 
deliverable to a hond fide assign of the bill, on 
production ; that R. assigned the bills to pltf. as 
security for moneys due ; that pltf. was bond fide 
assign, & that it was deft.’s duty to deliver to pltf. 
Breach, that deft, delivered to other persons, not 
bond fide holders. Plea, that R. was agent for 
M. D. & CO. at Bombay, & pltf. was a broker ; that 
R. had an order from M. D. & co. ; that pltf. Wiis 
agent for R. to purchase, & did purchase the goods, 
& sent the invoice to R., & that R. sent a notice 
& copy of the invoice to M. D. & co. ; that the 
bill of lading was delivered to pltf. as agent of R. ; 
that pltf. did not deliver or send the bill to R. or 
to M. D. & co. ; that pltf. fraudulently procured 
R. to indorse the bill to pltf. to secure a debt ; that 
the ship remained at Bombay four months, & no 
holder producing the bill, the master delivered to 
M. D. & CO., who produced the invoice & letter 
of advice : — Held : the declaration was bad as a 
declaration in case ; also it was substantially bad 
as a declaration in trover for not averring property 
in pltf., or a conversion. — Howard v. Shepherd 
(1850), 9 C. B. 207 ; 19 L. J. C. P. 249 ; 137 E. R. 907. 
Annotation: — Oenerally, Mentd. Gerhard v. Hates (1853), 

22 L. J. Q. 13. 364. 

3783. Consignee to take delivery imme- 

diately — ^Meaning of “ immediately.*’] — Alexiadi 
V. Robinson, No. 3007, ante, 

3784. Power to warehouse — Goods to be 

delivered ex ship to rail.] — Pltfs. contracted with 
defts., owners of a lino of local steamers, for the 
carriage of goods to be delivered “ ex ship on rail,’* 
& directed them to deliver a particular cargo “ ex 
ship to the railway co. to our order.” The contract 
contained a clause protecting defts. from liability 
for damage to the goods by fire whilst {inter alia) 
being warehoused. The goods, on arrival at the 
quay, were placed in defts.’ warehouse adjoining 
thereto, & were destroyed by fire. In an action by 
pltfs. for damages for loss of the goods : — Held : 
on the facts, the removal of the goods to defts.’ 
warehouse was justifiable, &, consequently, they 
were protected by the exceptions clause contained 
in the contract. — Essex Counties Far-mers’ Co- 
operative AssocN., Ltd. v. Newthouse & Co., 
Ltd. (1916), 86 L. J, IC. B. 172 ; sub nom. Eastern 
Counties Farmers’ Co-operative Assocn., Ltd. 
V, Newhouse & Co., 115 L. T. 308 ; 13 Asp. 
M. L. C. 449. 

3785. Duration of power — Consignee offering to 
receive when part cargo landed.] — By proviso in a 


bill of lading, simultaneously with the ship being 
ready to unload the whole or any part of the 
good^, forty pipes of lemon juice, the consignee 
was bound to be ready to receive the same from 
the ship’s side ; & in default the master or agent 
of the ship was authorised to enter the goods at 
the custom house, & land, warehouse, or place 
them in lighters at the risk & expense of the con- 
signee. After part of the goods had been landed 
by the shipowner, but not before, the consignee 
was ready & offered to receive the remainder, but 
the shipowner refused to deliver them to him, & 
landed them himself : — Held : the contract was 
divisible ; & unless the shipowner had been pre- 
judiced in the delivery of the remainder, by the 
default of the consignee in not being ready to 
receive the whole, he was bound to deliver them. 
Semble : Merchant Shipping Act, 1862 (c. 63), 
s. 67, Articles 5, 7, should be similarly construed. — 
Wilson v , London, Italian, & Adriatic Steam 
Navigation Co. (1865), L. R. 1 C. P. 61 ; Har. & 
Ruth. 29 ; 35 L. J. C. P. 9 ; 13 L. T. 435 ; 12 
Jur. N. S. 52 ; 14 W. R. 101 ; 2 Mar. L. C. 279. 
Annotation: — Consd. Oliver v. Colven (1879), 27 W. II. 822. 

3786. Whether power divests shipowner of other 
remedies.] — In an action by shipowner against 
receivers of cargo for damages for detention of his 
vessel, a county ct. judge gave judgment for defts. 
on the ground that the stipulation in the bill of 
lading that the goods were “ to be taken from the 
ship by the consignees at their expense imme- 
diately after their arrival, & as fast as steamer can 
deliver or the same will be transhipped into lighters, 
or landed, or warehoused at the expense & risk 
of the proprietors of such goods,” divested the 
shipowner of any other remedy than that of landing 
or lightering the goods : — Held : the shipowner had 
an option, so that he was not deprived of his 
ordinary remedy by not exercising the power of 
landing or lightering the goods ; further, the 
shipowner was entitled to judgment, as tlie re- 
ceivers of the cargo had failed to show that they 
had done their best in the actual circumstances to 
make the appliances of the port available. 

Pltfs. showed, without contradiction, what the 
capacity of their steamer was, & then it was 
shown further that the delay arose from dearth 
of wagons. That, 1 think, niivde out a primd facie 
case in favour of pltfs. (Jeune, P.). — The Arne, 
[1904] P. 154 ; 73 L. J. P. 34 ; 90 L. T. 517 ; 20 
T. L. R. 221 ; 9 Asp. M. L. C. 565, D. C. 

Right to land for protection of lien — ^At common 
law.] — See Sect. 13, sub-sect. 10, A., > 

Under statute.] — See Sect. 13, sub-sect. 10, 
B., post, 

(6) Effect of Landing Cargo, 

3787. At common law — Shipowner’s liability — 
As warehouseman.] — M eyerstein v . Barber, 
No. 3780, ante. 


oonslgmee, on payment of the freight, 
the contract to deliver, etc., under 
the biU of lading. Is satisfied on the 
master’s part, — Coopkr v. Dovvn- 
ward^i^870), 9 N. S. W. S. C. II. (L.) 

Q. .] — A bill of lading, given 

by defts. to pltf. for certain goods, 
contained a stipulation that the goods 
were to be taken from the steamer’s 
tackles by the consignees as fast as 
the steamer could discharge, falling 
which the steamer’s agents were to 
be at liberty to land the same into 
godowns : — Held : for the speedy dis- 
charge of their vessel the shipowners 
were entitled to land &; wharf the 
goods. — OOSSIM HOSSEIN SOORTIT V. 
Lee Pbsb Chuan (1879), I. L. E. 5 


:!alo. 477 ; 5 C. L. E. 157.— IND. 
r. .] — British India Steam 

•^AVIOATION Co. V, iBRAHIiM StTLATMAN 
1895), 1. L. II. 19 Mad. 109.— IND. 

t. Power of master as agent of con- 
tignee to contract for carriage to con- 
fcnient place ,] — By a clause In a bill of 
ading it was provided that “ Consignees 
)r tholr assigns must bo ready to take 
i ell very of goods as soon as the ship 
s ready to discharge them, otherwise 
;he master or agent shall be at liberty 
;o land & wai-ohouse the goods, or 
llschargo them into a store ship or 
lulk, or Into lighters, or on a wharf, as 
customary, at tho merchant’s risk & 
ixpeusQ Held : the master or 
igont had implied authority to make, 
IS the agent of the consignee, a oontraot 


with Ughtermon. for the carriage of 
the goods from the ship’s side to a safe 
& convenient place. — Boyks v. Moss 
& Co. (1892), 18 V. L. R. 225.— AUS. 

a. Rules <t customs of port ,] — ^A 
shipmaster is only bound as to storage 
to follow tlio rules & customs of the 

S ort where ho takes his cargo, unless 
aero be an agreement to the oontrary. 
— Winn v, Pulissier (1871), 1 R. C. 
246 ; 3 R. L. O. S. 32.— CAN. 

PART VII. SECT. 7, SUB-SECT. 8.— 
A. (b). 

b. At common law — Shipowner's 
liaMlUy — To charges.] — Scott v. Fin- 
lay (1883), I. L. R. 7 Bom. 386.— 
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Sect 7. — The unloading: Sub-sect 8, A, (6), d: B, 
(q), (6), (c) & id).] 

3788. To charges — Consignee offering 

to receive cargo after part landed.] — Wilson v. 
London, Italian & Adriatic Steam Navigation 
Co., No. 3786, ante. 

As to Men.]— i8ce Sect. 13, sub-sect. 10, A., 

post 


B. Statutory Provisions. 

(a) In General. 

See 1894 Act, ss. 402-501. 

3789. Nature of power & duties.] — ^Meyebstein 
V. Barber, No. 3780, ante. 

S790. Act does not vary mode of delivery — 
Under contract.] — Gt>ods were shipped under a bill 
of lading at Calcutta to be delivered in like good 
order & condition from the ship’s tackles (where 
the ship’s responsibility shall cease) at the port of 
London, etc. On arrival in the Port of London the 
consignee demanded overside delivery into lighters 
immediately from the ship’s tackles. The ship- 
owner landed them on the dock wharf, &; was ready 
to deliver them thence into the consignee’s lighters, 
but the consignee carted them away, thereby 
becoming liable to & paying certain dock charges. 
In an action by the consignee against the ship- 
owner to recover the amount so paid, the jury 
found that there was a custom for steamships 
having a general cargo (deft.’s ship’s being such) 
coming into the port of London, & using the 
docks, to discharge the goods on the quay & thence 
into lighters : — Held : the custom f -und was not 
inconsistent with the terms of the bill of lading, & 
the shipowner was entitled to discharge the goods 
on the quay & was not liable for the charges sought 
to be recovered. 


The Act |M. 8. Act, 1862 (c. 63)] provides that, 
as long as the consignee is present & ready to take 
delivery, delivery shall be made to him, but other- 
wise the shipow^ner may land the goods himself ; 
but there is nothing in the sect, of the Act [sect. 7] 
which has been relied on to oblige the shipowner 
to deliver to a consignee, who is ready to take 
delivery, in any way he may please & in a manner 
opposed to the custom of the port at which the 
vessel may be (Brett, M.B.). — Marzetti v. Smith 
& Co. (1883), Cab. & El. 6 ; 49 L. T. 680 : 5 
Asp. M. L. C. 166, C. A. 

3791. Under custom of the port.]— Mar- 

zetti V. Smith & Co., No. 3790, ante. 

3792. Option on master to adopt statutory 
powers.] — (1) In an action by pltf., the shipowner, 
against the consignees of the cargo for delay in 
unloading the ship it appeared that defts. were 
consignees under a bill of lading which imposed 
no express limit of time within which the goods 
were to be unloaded, but contained a stipulation 
that the goods were to be applied for within 
twenty-four hours after the ship’s arrival, other- 
wi.^etlie master of the ship might himself unload 
at the expense of the consignees, & should have a 
hen on the gjoods for all freight & expenses. The 
ship arrived in the port of discharge, & defts. duly 
applied for the goods & commenced to unload 
them ; but a strike of the dock labourers occurred, 
& the unloading was delayed for about a month, & 
was then completed by defts. Both pltf. & defts. 
did all they could under the circumstances to 
expedite the unloading of the ship i^Held : the 
bill of lading containing no stipulation as to the 
time within which the cargo was to be discharged, 
defts. were entitled to a reasonable time, & in the 

special provision on the subject the 
reaso]^blene8B of the time for unloading must be 
considered vnth reference to the circumstances 


which existed at the time of unloading ; & as the 
strike could not be attributed to any default on 
the part of defts., they were not liable for the 
delay. 

(2) The master is under no obligation to land 
the goods & assert his lien instead of allowing the 
consignee to land them. So leaving him to be sued 
for the payments he ought to make. The master 
is empowered to do this, but he is under no 
obligation to exercise the power. He is the person 
to decide whether he will exercise it or not (Bind- 
ley, *L.J.). — ^Hick h Rodocanachi, [1891] 2 
Q. B. 626 ; 61 L. J. Q. B. 42 ; 65 L. T. 300 ; 40 
W. R. 161 ; 7 T. L. R. 732 ; 7 Asp. M. L. C. 97, 
C. A. ; affd. sub nom. Hick v. Raymond & Reid, 
11893] A. C. 22, H. L. 

Annotationa : — As to (1) Consd. Castlegate S.S. Co. v. 
Dempsey, [1892] 1 Q. B. .'>4. Reid. Carlton S.B. Co. v. 
Castle Mall Packets Co., [1898] A. C. 486 ; Lyle Shipping 
Co. V. Cardiff Corpn., [1900] 2 Q. B. 638 ; Maclay v. 
Bakers & Splller (1900), 16 T. L. 11. 401 ; Hiilthon v. 
Stewart. [1902] 2 K. B. 199 ; llopner v. Stoato Hosogood 
(190.5), 92 L. T. 328 ; Akt. Hekla ». Br^^son, Joineson 
(1908), 100 L. T. 155 ; Langhain S.S. Co. v. Gallagher 
(1911). 12 Asp. M. L. C. 109 ; Sims v. Mid. Ily., [1913] 
1 K. B. 103 ; Rain v. C'OmpaHia Naviera Sota y Aznar, 
[19201 2 K. B. 287 ; St€.‘wart v. Rank (1920), 36 T. L. li. 
728: Van Llewen tJ. HoUIh, [1920] A. C. 239 ; Trans- 
occanlca Sodeta Italiaiia di Navigozlono v. Shiptou, [1923J 
1 K. B. 31 ; Vorlest’s Administratrix v. Motor Union 
Insce., [1925] 2 E. B. 1 37. Grnerally, Montd. 11. r. lloberts, 
Krp. Scurr, [1924] 2 K. B. 695. 

3793. Liability of owner of goods — Charges for 
watching.] — local dock Act enacted that the 
master of a vessel or owner of cargo may cause the 
cargo to be deposited in a transit shed, & that the 
goods should be removable from such shed by the 
same process in all respects as if the cargo were 
still on board ; — Held : the porter watching the 
shed could sue the owner of goods for watching the 
goods while there. — ^Boumphrey v. Houghton 
(1891), 65 J. P. 729 ; 7 T. L. R. 548. 

Annotation: — Re!d. Cardiff S.S. Co. v. JamcBOn (1903), 88 
L. T. 87. 

Effect on lien.] — See Sect. 13, sub-sect. 10, B., 
post. 

(h) Right of Shipoumer to Land and Warehouse. 
See 1894 Act, ss. 492-501. 

3794. When right arises — On default of owner — 
Default due to any cause.] — ^Miedbrodt v. Fitz- 
siMON, The Energie, No. 4146, post 

3795. .] — Glyn Mills & Co. v. East 

& West India Dock Co., No. 2362, ante. 

3796. Ship unable to be discharged within 

time allowed by charterparty.] — Smailes & Son v. 
Han^ Dessen a Co., No. 3757, ante. 

3797. Duration of right — Owner offering to 
receive cargo when part landed.] — Wilson v. Lon- 
don, Italian & Adriatic Steam Navigation Co., 
No, 3785, ante. 

3798. Exclusion of Act by special contract.] — 

Oliver v. Colven, No. 3565, ante. 

(c) Delivery on Deposit of Freight 

8799. To whom delivered — Person to whom 
shipowner bound to deliver under contract.] — 

Glyn Mills & Co. v. E.vst & West India Dock 
Co., No. 2362, anie. 

8800. Right to delivery of goods — ^Upon deposit 
of amount of freight — Goods not landed under the 
statutory provisions.] — Certain goods were shipped 
at Antwerp on board the steamship H. owned by 
defts., the C. co., consigned to pltfs. at South- 
ampton under a bill of lading which provided 
(inter alia) as follows : “ The goods to be taken 
from alongside by the consignqps as soon as the 
vessel is ready to discharge ... or otherwise they 
may be landed, put into lighters, or stored . . • 
at the expense of the consignee of the goods. . . • 
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Part VII.— Carriage of Goods. 


Freight to be paid at destination before delivery. 

. . . The CO. shall have a lien upon the goods for 
the payment thereof, as well as a general lien, not only 
for the freight of the same, but for all other freights, 
storages, or other charges owing to the co. by the 
shipper, consignee, or owners.” The vessel arrived 
at Southampton, & was ready to discharge, but 
pltfs. did not take delivery. The goods were 
landed by the master of the H, & stored with a 
warehouseman, with instructions that the goods 
were to be held for the shipowners, & not to be 
delivered to any person without their instructions, 
which were to be accompanied by their release, for 
the freight. The bill of lading was sent by pltfs. 
to the warehouseman with the sum due for freight 
as under 1894 Act, ss. 493-490. The warehouse- 
man, acting upon the instructions of the ship- 
owners that the goods were not to be delivered to 
pltfs. until payment of freight to the shipowners 
had been made, refused to deliver the goods. In 
an action by pltfs. for the delivery of the goods on 
payment of freight to the warehouseman : — Held : 
as the shipo^vners had not landed the goods & 
stored them in the warehouse under the provisions 
of 1894 Act, the consignees had no right to delivery 
of the goods by the warehouseman on depositing 
the amount due for freight. — Dennis & Sons, Ltp. 
v. Cork S.S. Co., Ltd., [1913] 2 K. 13. 393 ; 82 
L. J. K. B. 660 ; 108 L. T. 726 ; 29 T. L. R. 489 ; 
12 Asp. M. L. C. 337 ; 18 Com. Cas. 177. 

3801. Deposit of amount of freight — No evidence 
of personai UabiUty— By person taking deUyery— 
Delivery taken as agent.] — Where cargo is de- 
posited by a shipowner witli a warehouseman under 
25 & 26 Viet. c. 63, ss. 62-72, now 1894 Act, ss. 
492-496, subject to a stop for freight, & the con- 
signee deposits the freight with the warehouseman 

6 takes delivery of the goods from him, no con- 
tract by the consignee to be personally liable for 
the freight is to be inferred from liis acceptance of 
the goods, & the Act creates no such personal 
liability. In these circumstances a consignee, who 
is so named in the bills of lading, biit who has no 
property in the goods & takes delivery only as 
agent for the owner, cannot be sued for the freight. 

Upon payment of the amount claimed, therefoi'e, 
by applts. to the dock co., the lien of the ship- 
owner ceased. Any remedy which the shipowner 
had for the recovery of his freight of course re- 
mained intact (Lord Herschell, C.). — White & 
Co. V, Furness, Withy & Co., [1895] A. C. 40 ; 
64 L. J. Q. B. 161 ; 72 L. T. 157 ; 11 T. L. R. 129 ; 

7 Asp. M. L. C. 574 ; 11 R. 53, U. L. ; revsg, S. C. 
sub nom, Furness, Withy & Co. v. White 
(W. N.) & Co., [1894] 1 Q. B. 483, C. A. 

Anrwtations : — FoUd. Kutei’po S.S. Co, v. Bath (1897), 2 

Com. Cas. 196. Reid. Montgomery v. Foy, Morgan, 11895} 

2 Q. 13. 321. Mentd. McChcauo v. Gyles (No. 2) (1902), 

71 L. J. Ch. 446. 

3802. Action for declaration of title to deposit — 
Right of shippers to be Joined as defendants.] — Cargo 
having been placed by the shipowner in the cus- 
tody of a warehouseman with notice of a lien for 
freight under 1894 Act, s. 493, the consignees, who 
had no property in the cargo, but were merely 
agents or the shippers for the sale of it, in order to 
obtain possession of it, deposited the amount of 
the freight claimed with the warehouseman with 
a notice to retain it under 1894 Act, s. 496. The 
shipowner brought an action against the consignees 
for a declaration of title to the money so deposited, 
& an order for payment of it to him : — Held : there 
was jurisdiction under R. S. C., Ord. 16, r. ^ 
order that the shippers of the cargo should be 
added as defts. in the action, in order that 
might counterclaim against pltf. damages for short 
delivery & injury to cargo. — ^Montgomery v. h oy, 


Morgan & Co., [1895] 2 Q. B. 321 ; 65 L. ,T. Q. B. 
18 ; 73 L. T. 12 ; 43 W. R. 691 ; 11 T. L. R. 512 ; 
8 Aap. M. L. C. 36 ; 14 R. 575, C. A. 

Annotation: — Mentd. McCheano v. Gyles (No. 2), [1002] 

1 Ch. 911. 

Effect on lien.] — See Sect. 13, sub-sect. 10, B., 
post 

{d) Assortment and Making E^itry* 

See 1894 Act, s. 493 (4) & (5). 

3803. Consignee not ready to receive — Goods 
erroneously entered — Goods improperly described 
in bill of lading — Shipowner not liable.] — When a 
consignee is not ready to receive the cargo of 
rum, & the shipowners, desirous to get their ship 
clear, unload the cargo, & enter it with the excise, 
but erroneously, whereby they are seized : — Held : 
the shipowners are not liable to the consi^ees 
for the non-delivery of the ruii^, as the bill of 
lading did not properly describe the same. — 
SniRWELL V. Shaplock (1815), 2 Chit 397. 

3804. Failure to make entry of Imported goods — 
Notice of readiness to deliver.] — By Merchant 
Shipping (Amendment) Act, 1862 (c. 63), s. 67, a 
shipowmer is empowered to land goods unported 
in bis ship from foreign parts subject to the con- 
dition, that “ if before the goods are landed the 
owner thereof has made entry for the landing & 
warehousing thereof at any particular wharf other 
than that at which the ship is discharging, & has 
offered & been ready to take delivery thereof, & 
the shipowner has failed to make such delivery, 
&; has also failed at the time of such ofler to give 
the owmer of the goods correct information of the 
time at which such goods can be delivered, then 
the shipowner shall, before landing or imshipping 
such goods under the power hereby given to him, 
give to the owner of the goods twenty -four hoiu:«’ 
notice in writing of his readiness to deliver the 
goods, & shall, if he lands or unships the same 
without such notice, do so at his owm risk & ex- 
pense ” : — Held: (1) the owmer of the goods 
when he makes an offer to take delivery of them 
must be in a condition to receive the same if the 
offer be then accepted in order to entitle hun to 
the benefit of such condition ; (2) when such offer 
was made, the shipowner, if ho then failed not 
only to make delivery of the goods, but also to give 
such owner of the goods information of the time 
at which they could be delivered, was bound to 
give the tw'enty-four hours’ notice above specified 
before he landed the goods, although he was never 
asked to give such information. — Bcrrespord v. 
Montgomerie (1861), 17 C. B. N. S. 379 ; 5 New 
Rep. 283 ; 34 L. J. C. P. 41 ; 10 L. T. 814 ; 10 
Jur. N. S. 823 ; 12 W. R. 1060 ; 2 Mar. L. C. 50 ; 
144 E. K. 153. 

3805. Landing for assortment — Failure to take 
delivery.] — The Clan Macdonai.d, No. 3806, post. 

3306. Statutory provisions as to failure to 

make entry not applicable.] — When goods are 
landed under 25 & 26 Viet. c. 63, s. 67, (6), sub-sect. 
7 does not apply, for the lat^r refers only to the 
discharging of cargo overside, & not to the 
landing of it for the purposes of assortment on the 
wharf, &> the written notice referred to in sub- 
sect. 7 applies, therefore, to cases arising under 
that sub-sect. only. It is the duty of the owmer 
of the goods who receives either a written or verbal 
notice that he can have them to take them away 
wdthin a reasonable time, & that whether sub- 
sect. 6 or sub-sect. 7 appUes to the case. Notice 
to the lightermen employed by the owmer of the 
goods is notice to the owner himself. 

A sWp arrived in dock with a general cargo on 
Dec. 12, & began to unload on the quay on Doc. 13. 
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Shipping and Navigation. 


Sect. 7 , — The unloading: Svb-aect. 8, B, (d); sub- 
sect. 9, A. B, (a) <fc (6).] 

Pltfs., owners of some of the goods, sent a lighter- 
man & barge to receive their portion of the cargo 
on Dec. 13. It was not then ready. On Dec. 14, 
the lighterman again attended, but could obtain 
no information. On Dec. 14, the firm of lighter- 
men wrote to defts., the shipowners, stating they 
had made application for the goods & inclosing a 
notice reqiiiring twenty-four hours* notice of 
defts.* readiness to deliver the goods, & stating 
that they would not be responsible for any landing 
charges. On Dec. 16 the landing of the cargo was 
completed, & the ligliterman was that day verbally 
informed he could have the goods on the morning 
of Dec. 15. He did not attend, & the goods were 
not taken away till Dec. 29. Pltfs. paid the 
dock charges under protest, & brought an action 
to recover them back : — Held : they could not 
recover them. 

Defts. allege that the cargo was discharged 
according to the custom of the port of London 
with regard to the discharge of vessels in dock, 
viz., by the cargo being unloaded by the dock co.*8 
servants, & by them landed upon the dock quay, & 
sorted ready for removal by the parties entitled to 
take delivery of goods from the vessel . . , the 
alleged custom was not established by the evidence 
(Hannen, P.).— The Clan Macdonald (1883), 8 
P. D. 178 ; 62 L. J. P. 89 ; 49 L. T. 408 ; 32 W. B. 
164 ; 6 Asp. M. L. C. 148. 


Sub-sect. 9. — Bekedies for Breach of Con- 
tract. 

A. In General. 

Remedies against carriers, generally.] — See 
Carriers, Vol. VIII., pp. 225-228, Nos. 1438- 
1473. 

Who may sue — Transferee of bill of lading.] — 

See Sect. 3, sub-sect. 0, C. (6), ante. 


B. Non-Delivery. 


(a) In General. 

3807. Goods wrongfully seized by government 
officers.] — If goods put on board a ship to be 
carried from one place to another, are wrongfully 
seized by the officers of govt., so that they cannot 
be delivered to the consimee, the owner of the 
goods has an action for the non-delivery against 
the owner of the ship, who must seek his remedy 
over against the officers of govt. — Gosling v. 
Higgins (1808), 1 Camp. 451 ; 170 E. B. 1018, 
N. P. 


Anno<<rfi 2 n«:-“Coxisd. Spence v. Chodwlck (1847), 10 Q. B. 
517. Befd. The Newport (1858), Sw. 335. 


3808. Who may maintain action — Agent resident 
in England — Shipping goods on behsdf of owner 
abroad & paying freight.]— A person who ships 
goods in an English port, as the agent of the 
owner of the goods resident abroad, & pays freight 


for them, may maintain an action in his own name 
for not delivering them according to the bill of 
lading. — Joseph v. Knox (1813), 3 Camp. 320; 170 
E. B. 1397, N. P. 

Annotation : — Refd. Dunlop v. Lambert (1839), Maol. & 

Hob. 663. 

3809. Non-arrival of vessel — Whether evidence 
of negligence.] — In an action against the* owner of 
a chaired vessel, for negligence in consequence 
of which pltf.’s goods were lost, the non-arrival of 
the vessel at her destined port, is not even primd 
fade evidence of negligence. — ^Boyson v. Wilson 
(1816), 1 Stark. 236 ; 171 E. B. 468, N. P. 

3810. Goods reshipped on other vessel — By ship- 
brokers without authority — Delivery refused except 
on tender of bill of lading sent by first ship.] — 
Simpson v. Young, No. 3146, ante. 

3811. Action on original bill of lading — Bill of 
lading altered on voyage — To meet necessity of 
deviation.] — Pltf. shipped eight bales of cloth, each 
above the value of £20, for carriage by a steamer 
belonging to deft. co. from London to Odessa under 
a bill of lading which excepted liability on the part 
of the to. for goods above the value of £20 per 
package, unless the value was therein declared & 
extra freight paid. Pltf. did not declare the value 
of the goods or pay the extra freight. The bill 
of lading (clause 2) reserved to the co. liberty for 
the steamer, before or after proceeding towards 
her port of discharge, to proceed to any port or 
ports whatsoever, although in a contrary direction, 
in any order, for any purpose whatsoever, & such 
points were to be deemed included in the intended 
voyage, &, it provided (clause 4) that in case the 
whole or part of the goods specified therein were 
not from any cause, including negligence on the 
part of the co.*8 servants, found for delivery, or it 
was inconvenient for the ship’s purposes to deliver 
during the vessel’s delay at their port of destina- 
tion, the co. was only bound to forward them to 
the port of destination from any subsequent port 
by any other steamer, either belonging to the co. 
or to other persons, & proceeding either directly 
or indirectly to such port, such carriage to be at 
the co.’s expense but at the merchant’s risk. The 
contemplated voyage was to Constantinople & 
thence to the Black Sea ports, including Odessa. 
On the arrival of the ship at Constantinople in 
Apr. 1919, it appeared that Odessa was hkely to be 
captured forthwith by the Soviet forces, & accord- 
ingly it was agreed between the respective agents 
of pltf. & deft, co., that the destination of five of 
the bales should be changed from Odessa to 
Batoum & that the remaining three should be 
discharged at Constantinople, either then or on the 
ship’s return voyage. They were not then dis- 
charged, & the sMp proceeded to Batoum & back 
by Novorossisk to Constantinople. The five bales 
consigned to Batoum remained on board after the 
ship had left that port. The three which were to 
have been brought back to Constantinople were 
landed at Novorossisk for no explained reason & 
were detained by deft, co.’s agents for two months. 


PART VII. SECT. 7, SUB-SECT. 9.— A 

0 . Who may sue — Consignee.] - 
Adams v. Crosby (1881), 14 N. S. R 
(2 K. & O.) 331 ; 2 O. L. T. 94.- 
CAN. 

^ i .] — Friendly v 

7 56. — CAN. 

•. DeJay^ delivery — Mea^e o 
damages — Difference between marki 
(U port of discharge at contract tim 
d^ttHJflf.h-CO-OPKEATIV] 
Box Co. OF New South Wales t 
PnoB (B. D.) Sc Co., Ltd. (1919), li 


S. R. N. S. W. 424 ; 36 N. S. W. W. N. 
140.— AUS. 

|. Vessel guarantined tS? for- 

hidden to proceed to wharf — Permission 
to discharge by lighter refused.]— OeorF 
Sc Sons, Ltd. v. Union S.S. Co. of 
New Zealand. Ltd., [1920] N. Z. 
L. II. 601.— N.2?. 

PART VII, SECT. 7. SUB-SECT. 9.— 
B. (»). 

t. Agreement exempting from lia- 
bility in case of loss o/ N usskr- 
VANJi Jbhanoib Khambata V. Vol- 
KABT Brothers (1888), 1. L. E. 13 


Bom. 16. — IND. 


b. Goods destroyed by fire — No 
adeqvaie means provided for extinguish- 
ment — No sujficient watch .] — River 
Steam Navigation Co. v. Choutmull 
(1898), L. R. 26 Ind. 1 ; I. L. R. 
26 Calo. 398, P. C.—IND. 


k. Evidence — Onus' of 
Small v, Belyea (1883), 24 
16.— CAN. 



1. 1 — Danmull V. British 

India Steam navigation Oo, (1886), 
I. L. R. 12 CJaJo. 477.— IND, 


m. .]— Lyons v. United 
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Pabt VIL — Cakbiagb of Goods. 


Neither the five bales nor the three bales had^since 
been heard of. In an action by pltf. for non- 
delivery of the goods ; — Held : the terms of the 
original bill of lading applied to the carriage to the 
substituted destinations, but in the absence of 
special protective provisions in the bill of lading, 
the over-carriage of the five bales & the landing & 
detention of the three bales at Novorossisk con- 
stituted a deviation from the contract of carriage 
so as to deprive deft. co. of the benefit of the ex- 
ceptions in the bill of lading ; & in the circum- 
stances neither clause 2 nor clause 4 afforded any 
protection to the co. — Cunard S.S. Co. v. Buerger, 
11927] A. 0. 1 ; 90 L. J. K. B. 18 ; 135 L. T. 494 ; 
42 T. L. R. 653 ; 17 Asp. M. L. C. 92 ; 32 Com. Cas. 
183, H. L. ; affg. S. C. svb nom, Buerger v. 
Cunard S.S. Co., [1925] 2 K. B. 646, C. A. 

(&) Measure of Damagea* 

3812. Cost price of cargo — Sum paid on account 
of freight.] — Ewbank v. Nutting, No. 3450, ante, 

3813. .] — Goods were shipped on 

deft.’s ship imder a charterparty, which provided 
that, if required, the whole freight should be 
advanced subject to a deduction for interest & 
insurance. The freight was paid in advance, & 
the amount was insured. The charterers sold 
the goods to pltfs. at a price covering cost, freight, 
& insurance. The cargo was lost by the negli- 
gence of defts. In action for the loss of the 
goods : — Held : pltfs. were entitled to recover 
as part of tlie damages susteined by them the 
amount of the advanced freight, which was in- 
cluded in the price paid by them for the goods, 
for the insurers of the freight who had indemnified 
pltfs. were entitled to be subrogated to the rights 
of pltfs. in respect of the advanced freight, & to 
have the action maintained for their benefit to the 
amount insured, as it would, but for the i^urance, 
have formed part of the damages to which x>ltfs. 
would have been entitled. — Dufourcet v. Bishop 
(1886), 18 Q. B. D. 373 ; 56 L. J. Q. B. 497 ; 56 
L. T. 633 ; 6 Asp. M. L. 0. 109. 

3814. Insurance premium — Capture 

In consequence of deviation.] — Where goods des- 
tined to a foreign part are captured in consequence 
of a deviation, the owners of the goods are entitled 
to recover from the owners of the ship, only the 
prime cost of the goods, together with the shipping 
charges, & not the expense of effecting a policy of 
insurance upon them, without direct proof that 
the goods at the time of the loss were enlianced 
in value beyond their first price to the amount 
sought to be recovered for insurance. — ^Parker v, 
James (1814), 4 Camp. 112 ; 171 E. R. 37, N. P. 
Annotations: — Refd. Davis v. Garrett (1830), 6 Bin 

Morrison v, Shaw, Savlll & Albion Co., [1916] 2 K. 

Mentd. LiUey v. Doubleday (1881), 44 L. T. 814. 

3815. << Steamer lost or not lost.'*] 

— Goods were shipped imder a charterparty con- 
taining the following stipulation : “ Four-fifths of 
the freight, calculated on the quantity shipped, 
to be advanced & paid in cash in one month from 
the steamer’s sailing from her last port in Great 
Britain, steamer lost or not lost.” The steamer 
sailed on July 12 ; was lost through the negligence 
of her master on July 19 ; the loss wm known on 
July 21 ; on July 26 the charterer paid four-fifths 
of the freight to the shipowner. In an action 
by the charterer against the shipowmer to recover 


% 


716; 

783. 


damages for breach of contract : — Held : notwith- 
standing the clause “ steamer lost or not lost ” 
the chartei*er was entitled to take into account 
&, recover the advance freight so paid, & the pre- 
miums of insurance, in addition to the prime cost 
of the goods. — Turnbull v. Great Eastern & 
Peninsular Navigation Co. (1885), Cab. 

595; sub nom. Great Indian Pbninsui^ Ry. 
Co. V. Turnbull, 53 L. T. 325 ; 33 W. R. 874 ; 1 
T. L. R. 570 ; 5 Asp. M. L. C. 465. 

3816. With sum for estimated profit-— 

Where no market for goods.]— (1) Pltfs. chartered 
deft.’s ship for carriage of a cargo of cotton seed 
from Alexandria to the United Kingdom. The 
chai'terparty provided that the master was to sign 
bill of lading at any rate of freight & as customary 
at port of lading without prejudice to the stipula- 
tion of the charterparty. There was also a cesser 
of liability clause. A cargo was shipped under 
the charterparty at Alexandria by & on account of 
the charterers, & a bill of lading was given con- 
taining an exception, which was not in the charter- 
party, protecting the shipowners from liability for 
damage arising from any act, neglect, or default 
of the pilot, master, or mariners. The cargo was 
lost by the negligence of the master. In an action 
for non-delivery of the cargo, the jury found that 
there was no special custom at Alexandria with 
regard to the form of bill of lading in use there : — 
Held : whether such finding were right or wrong, 
the terms of the charterparty did not authorise the 
giving of a bill of lading contaimng the before- 
mentioned exception ; &, even if they did, in the 
absence of express provision to the contrary, ^ 
between the shipowners & the charterers oidy, the 
charterparty could be regarded as constituting the 
contract, & the bill of lading must be looked on as 
a mere receipt for the goods ; &, consequently, 
defts. were liable for non-delivery of the cargo. 
(2) Pltfs. having sold the cargo “ to arrive, at a 
price less than the market value of the goods at 
the port of discharge at the time when the cargo 
should have arrived : — Held : in estimating the 
damages such market value must be looked to, 
& not the price at which pltfs. had sold the cargo. 
The charterparty provided that sufiicient cash for 
ship’s disbursements should be advanced, if 
required, to the captain by the charterers on 
account of freight subject to insurance only. 

There is the question as to the amount or the 
damages. ... If there is no market for such 
goods, the result must be arrived at by an esti- 
mate, by taking the cost of the goods to the 
shipper & adding to that the estimated profit he 
would make at the port of destination If there 
I is a market there is no occasion to have recourse to 
such a mode of estimating the value ; the value 
will be the market value when the goods ought 
to have aiTived. But the value is to be taken 
independently of any circumstances peculiar to 
pltf. . . . It is admitted that, if pltfs. had sold 
the goods for more than the market value before 
their arrival, they could not recover on the b^ 
of that price, but would be confined ^ J^he 
market price, because the circumstance tha.t they 
had BO sold the goods . . . would be an accidental 
circumstance as between themselves & the ship- 
owners (Lord Esher, M.R.). 

(3) Pltfs. having advanced sums for ships 
disbursements on account of freight as provided 


States & Australia S.S. Co., [1921] 
N. Z. L. R. 685.— N.Z. 


n. .] — OUNNINOHAM V. 

COLVIM, Lowden & Co. (1888), 16 R. 
(a. of Sobs.) 296 ; 26 So. L. R. 249. 
—SOOT. 


RT VII. SECT. 7, SUB-SECT. 9.— 
B. (b). 

0. Difference between market price 
port of locdina plus freight on one 
le cost of rephoemeid at pert of dia- 
xrge,}^ 0 ‘OPKRATrn!i Box Co. of 


'ew South Wales v. Pike (E. D.) & 

o.. Ltd. (1919). 19 S. R. N. S. W. 424 ; 
6 N. S. W. W. N. 140.— AUS. 

p. Reduction by claim for general 
ucropo— Oatw of proof JY — ^In an action 
gainst oharterora of a voRsel for non- 
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Sect 7 . — The unloading: Sub-sect, 9, B, (b), C., B, 

c fcjg.] 

for in the charterparty ; — Held : in estimating 
the damages for non-delivery of the cargo, only the 
unpaid freight must be deducted from the market 
value of the goods, not the advanced freight as 
well. — R odocanachi v, Milburn (1886), 18 

Q. B. D. 67 ; 56 L. J. Q. B. 202 ; 56 L. T. 594 ; 
35 W. R. 241 ; 3 T. L. R. 115 ; 6 Asp. M. L. C. 100, 
C. A, 

Annotations : — As <o (1) Reid. Tomperley S.S. Co. v. Sinj^th, 
[1905] 2 K. B. 791 ; Kriigor v, Moel Tryvau Ship Co. 
(1907). 13 Com. Cas. 1 ; Jamal v, Moolla Dawood. [1916] 

1 A. C. 175. As to (2) Consd. The Leitrim, [19021 P. 256. 
Apprvd. Williams v. Agios, [1914] A. C. 510. Distd. Watts. 
Watts V. Mitsui. [1917] A. C. 227. Apld. Slater v, Hoyle & 
Smith. [1920] 2 K. B. 11. Reid. Wertheim v. Chicoutimi 
Pulp Co., [1911] A. C/. 301 : Lobeaupin v, Crispin, [1920] 

2 K. B. 714 : Montevideo Gas & Drydock Co. v. Clan Line 
Steamor8jl921). 37 T. L. R. 544 ; Sheik Mohammad Habib 
Ullah V. Bird (1921), 37 T. L. R. 405 ; Taylor v. Bank of 
Athens, Pinnock v. Same (1922). 91 L. J. k. B. 776 : Rc 
Hall & Pirn (1927), 137 L. T. 585. As to (3) Reid. 
Dufourcet v. Bishop (1886), 18 Q. B. D. 373. 

3817. Market value at port of discharge — ^Less 
unpaid freight — Sale of cargo ** to arrive.**] — 
Rodocanachi v, Milburn, No. 3816, ante, 

3818. Deduction of advance freight.] — 

Rodocanachi v, Milburn, No. 3816, ante. 

3819. Difference between price agreed to be paid 
& market price at port of discharge — ^Deduction of 
insurance & expenses — Voyage abandoned.] — 
Watts, Watts & Co., Ltd. v. Mitsui & Co., Ltd., 
No. 2549, ante, 

3820. Cost of replacement at port of discharge — 
& interest until Judgment.] — Pltfs. lelivered to 
deft.’s servants on a quay at Glasgow, for shipment 
on board deft.’s vessel which lay alongside, several 
cases containing machinery, whicli was intended 
for the erection of a saw mill at Vancouver’s 
Island. The master gave a bill of lading for them, 
describing the cases as containing merchandise.” 
Deft, knew generally of what the shipment con- 
sisted. On the arrival of the vessel at her destina- 
tion, one of the cases, which contained machinery, 
without which the mill could not be erected, could 
not be found on board, & pltfs. were obliged to 
send to England to replace the lost aiticles : — 
Held: (1) deft, was liable for the loss of the 
machinery, as delivei-y to deft.’s servants along- 
side the vessel was equivalent to a delivery on 
board ; (2) the measure of damages for the breach 
of contract was the cost of replacing the lost 
articles in Vancouver’s Island, with interest at 
5 per cent, upon the amount until judgment, by 
way of compensation for the delay. 

It is not necessarv, in order to render a ship- 
owner liable for the loss of the goods of a shipper, 
that the goods should have been actually delivered 
on board the ship. 

In the absence of notice of the consequences 
which will ensue from a part of goods shipped 
being lost, & of any contract express or implied 
to be answerable for such consequences, the 
shipper of such goods, on a part thereof being 
lost, is, over & beyond the sum necessary to re- 
place it, only entitled as for the delay to receive 
interest on the said sum till payment, even though 
the rest of the goods have been rendered useless 
till the portion lost was replaced. — ^B ritish 


Columbia Saw-Mill Co. v, Nbttleship (1808), 
L. R. 3 C. P. 499 ; 37 L. J. C. P. 235 ; 18 L. T. 
604 ; 16 W. R. 1046 ; 3 Mar. L. 0. 65. 

Annotations : — As to (1) Refd. Homo v. Midland Ry. (1873), 
L. R. 8 O. P. 131. As to (2) Reid. The Northumbria 
(1869), L. R. 3 A. & E. 6 ; Wagstafl v, Anderson (1879), 
4 C. P. D. 283 ; The Crathle, [1897] P. 178; Bostook v. 
Nicholson, [1904] 1 K. B. 725 ; Slater v, Hoyle & Sn^th, 
[1920] 2 K. B. 11 ; Montevideo Gas & Drydook Oo. ^ Clan 
Lino Steamers (1921), 37 T. L. R. 644 ; Patrick v, Russo- 
British Grain Export Co., [1927] 2 K. B. 635. OenemUy, 
Reid. Scaramanga, Manoussin v. English (1896), 1 Com. 
v/aS. 99. 

3821. Goods subsequently delivered by another 
ship — Fall In value at port of discharge.]— Deft., 
the master of a vessel in the cotton trade, signed a 
bill of lading for four hundred bales of cotton i^id 
to be shipped on board that vessel, then lying in a 
poi*t of the United States & bound for Liverpool. 
The bill of lading was indorsed over to pltfs., who 
carried on their business in Liverpool. When the 
vessel arrived at Liverpool, on Oct. 26, 1885, she 
was found to have on board only 165 bales of 
cotton ; & deft, informed pltfs. that another ship 
would arrive in a few days with the remainder of 
the bales. The second ship with 235 bales arrived 
on Oct. 29. Pltfs. accepted the bales of cotton on 
board both ships. The price of cotton fell between 
Oct. 26 & Oct. 29, 1885. Pltfs. afterwards brought 
an action in the county ct. at Liverpool against the 
master of the vessel to recover, on the ground of 
non-delivery of the 400 bales of cotton, the fall in 
the market price between Oct. 26 & Oct. 29, 1885. 
The county ct. judge gave judgment for pltfs. for 
the amoimt claimed. Deft, appealed ; — Held : the 
county ct. judge was right, & pltfs. were entitled 
to recover the loss caused by the fall in the value 
of the cargo as damages for non-delivery. — Smith, 
Edwards & Co. v. Tregarthen (1887), 56 L. J. 
Q. B. 437 ; 57 L. T. 58 ; 35 W. R. 665 ; 3 T. L. R. 
688 ; 6 Asp. M. L. C, 137, D. 0. 

Annotation: — Refd. Aronson v. Mologa Holzhiduatrie A/0. 
Leningrad (1927), 32 Com. Cas. 276. 

3822. Loss of Interest — With sum paid for in- 
surance.] — Norway (Owneiis) v, Ashburneb, 
The Norway, No. 1673, ante. 

3823. Accidentai circumstance — Opportunity for 
exceptional sale at port of discharge.] — ^Rodo- 
CANAciii V, Milburn, No. 3816, ante. 

3824. Necessity lor notice or express con- 

tract.] — British Columbia Saw-Mill Co. v. 
Nettlksiiip, No. 3820, ante. 

3826. Supply of coal to gas company.] 

— Lefts, contracted with pltfs. that they woiild 
carry a part cargo of gas coal to Monte Video & 
there deliver it to pltfs. They knew at the time of 
entering into the contract that the coal was re- 
quired by pltfs. for manufacturing gas at Monte 
Video, & accordingly carried the coal there, but 
by mistake delivered a smaller quantity of steam 
coal to pltfs., who, there being no market for the 
supply of gas coal, used the steam coal in order to 
keep their works going, with the result that the 
steam coal was of considerably less value to them 
than the gas coal contracted for : — Held : pltfs. 
in the circumstances acted reasonably in makmg 
use of the steam coal & were entitled to recoverxhe 
loss of the value of the gas coal to them for the 
purpose of manufacturing gas & by-products, such 
as coke, tar, etc. — ^Montb Video Gas & Dry Dock 


delivery of groods under a bill of lading, co. had shipped 602 bags of shellac, vessel sailed from C. on Aug. 26, 1921, 

if deft, claims that the damages should per the C, which was then lying in the & completed the discharge of her oaw> 

be reduced by a claim lor general port of C. bound for P., Sc had obtained at P. on Oct. 22, 1921 : — Held : pltt, 

avera^, the burden is on him to estab- a bUl of lading In respect thereof. On co. was entitled to damans on tne 

llsh the liability Sc show the amount. the same day fire broke out in the basis of the market value of the goods 

— BmiPEE^ V. Carvill (1875), 16 hold in which the shollko was stored at the time when the tort was com - 

N. B. R. (3 Pug.) 141. — CAN. owing to the negligence of defts.* ser- initted, i.e. at C. — Rogers PyattShbl- 

q. Market value at time when tort vants, Sc damaged the shellac. Sub- lag Co. v. Kino (John) & 

committed.]— On Aug. 18, 1921, pltf, soquently the wiellac was sold. The (1925), I. L. R. 63 Calc. 239. — IND. 
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Co., JjTD . V . Clan Line Steamers, Ltd. (1921), 
37 T. L. B. 866, C. A. 

.] — See, further, Damages, Vol. XVII., 

pp. 104-106 

C. Short Delivery, 

3826. Error In apportioning goods.] — Bills of 
ladmg for undivided portions of a bulk cargo of 
grain contained the following clause & note in 
margin : “If the parcel herein signed for con- 
stitutes part of a larger bulk shipped without 
separation into parcels, as per bills of lading, each 
bill of lading shall bear its due proportion of 
shortage or damage &./or sweepings, if any.” 

‘ ‘ Part of a parcel, shipped without separation. 
Each bill of lading to bear its proportion of shortage 
& damage, if any.” 

By an error in apportioning damaged grain one 
consignee received a full consignment of sound 
grain. One of the other consignees, refusing to 
accept more than his proportionate share of dam- 
aged grain, received a consignment which was 108 
quarters short. In an action for short delivery : — 
Held : the error was caused by the consignees* 
agents, & the clause in the bills of lading cast no 
duty on the shipowner to apportion the good & 
unsound grain. — Orange & Co. v. Taylor (1904), 
90 L. T. 486 ; 52 W. B. 429 ; 20 T. L. B. 386 ; 48 
Sol. Jo. 353 ; 9 Asp. M. L. C. 559 ; 9 Corn. Cas. 
223. 

3827. Measure of damages — Actions by shippers 
against charterers — ^Liability of shipowner for costs 
& damages recovered.] — Blytu v . Smith, No. 3411, 
ante, 

3328. Effect of indemnification aliunde.] — 

H. was a shipowner, &; L. loaded a quantity of 
barley on his ship & received bills of lading. The 
ship was unable to load the whole of the barley, & 
L. agreed to indemnify the liolder of the bills of 
lading. One bill of lading came into the hands of 
B., wlio handed it to M., & M. advanced £5,057 
165. 4d. upon it. M. received less than the quantity 


of barley covered by his bill of lading, as the holders 
of the other bills took delivery first from the agents 
of H., & he called upon B. to make good the 
deficiency, which he did by making certain pay- 
ments & delivering some barley. M. sold the 
barley, & rendered B. an account showing a balance 
remaining due on the transaction from B. of £12 
l5. 9d, Afterwards B. failed, owing M. some 
£1,651 : — Held : as between M. & H., M. had the 
full property in the barley covered by his bill of 
lading, & H. had been guilty of a conversion, but 
M. could only recover £12 l5. Qd, as damages. — 
Montgomery v. Hutchins (1905), 94 L. T. 207 ; 
10 Asp. M. L. C. 223. 

D, Wrongful Delivery, 

Delivery without requiring production of bill of 
lading.]— iSTee Nos. 3589, 3590, ante, 

3829. Delivery to wharfinger — Under supposed 
claim of wharfinger’s lien — ^Trover.] — When the 
owner of goods on board a vessel directed the 
captain not to land them on the wharf against 
which the vessel was moored, which he promised 
not to do, but afterwards delivered them to the 
wharfinger for the owner’s use, under the idea of 
the wharfinger’s having a lien th(?reon for the 
wharfage fees, because the vessel was unloaded 
against the wharf, the owner upon demand & 
denial may maintain trover against the captain, 
unless the latter can establish the wharfinger’s 
rights. — Syeds v. Hay (1791), 4 Term Bep. 260 ; 
100 E. B. 1008. 

Annotations : — Refd. Gatliffe v, Boumc (1838), 5 Scott, 667. 

Mentd. Moon v. Raphael (1835), 2 Bing. N. C. 310 ; 11. v, 

Wynu (1887), 56 L. T. 749. 

E, Negligent Discharge, 

3830. Delivery in lighters — Lighter insufficiently 
made fast to steamer.] — Warrener v, Christy 
(1854), 7 L. T. 166. 

3831. Lumpers using can hooks instead of slings.] 

— ^The Vesta, Oebricks v, Bobinson (1854), 7 
L. T. 398. 


PART VII. SECT. 7, SUB-SECT. 9.— C. 

r. Wliat amounts to sJtort de- 
livery.] — Chains attached together for 
the purpose of delivery compose one 
whole, & delivery of one cannot be 
held made unless the whole are de- 
livered. — McMastkr & Walker (1858), 
8 L. C. 11. 171.— CAN. 

t. Mixing goods.] — Waddell v. 
Macbride (1858), 7 C. T. 382.— CAN. 

a. Notice of loss.] — A consignee 
who complains of short delivery or 
damage to goods ought to protest 
with all possible diligence in order that 
the alleged loss may bo investigated. 
— Gahertv v, Torrance (1862), 6 
L. C. J. 313 ; 13 L. C. R. 401.— CAN. 

b. Evaporation caused by heating.] 
— Deft, carried a large quantity of 
oats for pltf. to 13., & pltf. brought 
action for short delivery. Deft, 
pleaded evaporation caused by heat- 
mg, due, as he alleged, partly to the 
excessive warmth of the season & 
partly to delay on the part of pltf. 
in taking delivery of the cargo, which 
was the fault of pltf. himself : — Held : 
a carrier is bound to deliver all the 
cargo entrusted to him, unless the loss 
or damage is proved to have been 
occasioned by oauses for which ho is 
in no way responsible, & the heating 
of the cargo during the voyage must 
be held to be a sufficient cause of 
diminution up to 3 per cent, of the 
cargo in such case. — Seymour v. Sin- 
GBNNEB (1869), 1 L. O. L. J. 118; 1 
R. L. O. S. 716.— CAN. 

0. Short delivery resulting from 
sales made wUh knowledge dt consent 
of conveyor — Action by assignee of bill 


of lading.] — In an action brought by 
pltf 8., as asHignees of a bill of lading 
against deft., the mtister of a vessel, 
for the short delivery of a cargo of 
produce, the evidoiioe showed that the 
cargo was the property of T., & was 
merely shipped to pltfs. to sell on his 
account, & that the short delivery 
complained of resulted from the sales 
made by II,, with the knowledge & 
con'^ent of T. : — Held : pltfs. could 
not recover. — Shatford v. Lf. Blanc 
(1888), 20 N, S. R. (8 R. & G.) 373 ; 
9 C. L. T. 64.— CAN. 

d. Claim for short delivery to be 
made at a certain place unthin a certain 
time — 1 iea^onable condit ion. ] — Bkitisu 
India Steam Navigation Co., Ltd. 
V. Hajee Mahomed Esack & Co. 
(1881), I. L. R. 3 Mad. 107.— IND. 

e. No emderwe as to how goods 
were lost — Onus of proof .] — British 
India Steam Navigation Co, v. 
Rat Ansiram-ti (189C), I. I». R. 22 
Bom. 184,— IND. 

f. Condition as to marking goods 
not complied wiUi — Reasonableness of 
cowliiion.]— Rowe & Sons, Ltd. v. 
Union S.S. Co. of New Zealand, 
Ltd. (1909), 29 N. Z. L. R. 97.— N.Z. 

g. Proof of shipping of quantity 

mentioned in bill of lading — Necessity 
for.] — An action at the instance of 
onerous indorsees of a bill of lading 
against the ship’s owner for short 
delivery is irrelevant, unless it be 
averred that the quantity mentioned 
In the bin of lading was shipped. — 
M‘Lban & Hope v, Munck (1867), 6 
Maeph. (Ct. of Sees.) 893 ; 39 Sc. 

Jur. 504.— SCOT. 


h, Obods measured by weight — 
Slight discrepancy between weight stated 
on bill of lading d' that ascertained 
on delivery.]- IIobsIjKY v. Grimond 
(1894), 21 R. (Ct. of Sess.) 410.— SCOT. 

PART VII. SECT. 7, SUB-SECT. 9.— D. 

k. Error caused by absence or 
obliteration of marks.] — A bill of lading 
exempted the owneia from errors 
caused by absence or obliteration of 
marks. Owing to defective marks the 
cargo was discharged at a wrong des- 
tination, & after delay was shipped to 
the proper destination & there arrived 
in a damaged condition : — Held : as 
the owners admitted receipt of th(^ 
cargo in good order & condition, the 
onus was on them to show that 
the damage was not due to their 
negligence ; the absence of marks did 
not affect the matter. — Juridini v. 
Deittsche Oost-Afrika Linie (1905). 
19 E. D. C. 74.— S. AF. 


PART VII. SECT. 7, SUB-SECT. 9.— E. 

l. Discharge in open roadstead in 
bad weather — Accident.] — In the act of 
discharging into a boat alongside, a 
hogshead of brandy was held on the 
mainrail for a steady chance to lower 
it; the ship then gave a heavy roll, 
which took the hogshead out of the 
men’s hands. Sc dashed it against the 
ship’s side, whereby the contents were 
lost : — Held : the shipmaster was not 
liable, the loss being considered acci- 
dental, consequent on having to dis- 
charge cargo In an open ro^tead in 
bad weather. — ^Milnb v, Grierson 
(1862), 7 L. T. 102.— CBYLOnT^^ 

m. Loss through defects in gearing 
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Sect, 1, — The unloading: Sub-sect, 9, E,; sub-sect, 
10. Sect, 8; Sub-sects. 1 2, A. jB. {a),] 

3832. Mast of vessel breaking through Insuffl- 
olency of tackle.] — ^Barnard v. Aaron (1862), 7 
L. T. 24 ; subsequent proceedings^ sub nom, Burnard 
V. Aaron & Sharpley, 31 L. J. C. P. 334. 

Liability for act of independent contractor — 
Stevedores employed to discharge cargo .] — Sec 
IMaster & Servant, Vol. XXXIV., p. 26, Nos. 44, 
45 ; Negligence, Vol. XXXVI., p. 99, Nos. 661, 
662. 


Sub-sect. 10. — Lien. 
See Sect. 13, post. 


Sect. 8.— DEMURRAGE. 

Sub-sect. 1. — In General. 

3833. Who may sue — ^Master — On implied pro- 
mise to pay demurrage.] — The master of a ship 
cannot maintain assumpsit in his own name upon 
an implied promise to pay demurrage. — 
Brouncker V. Scott (1811), 4 Taunt. 1 ; 128 
E. R. 226. 

Anrwtations : — Distd. Cawthron v. Trlckett (1804), 15 C. B. 

N. S. 754. Refd. Evans v. Forster (1830), 1 B. & Ad. 118 ; 

Moeller v, Younjr (1855). 5 E. & B. 7 ; Smith v. Sievoking 

(1855), 4 E. & B. 945. 

3834. .] — The master of a ship 

who by the bill of lading has undertak m to deliver 
goods to the consignee on payment of freight, 
cannot maintain an action against the consignee 
oif an implied contract to pay demurrage. — 
Evans v. Forstfji (1830), 1 B. & Ad. 118 ; L. & 
Welsh. 285 ; 8 L. J. O. S. K. B. 348 ; 109 E. R. 
731. 

Annotations: — Refd. Smith r. Sieveklnp (1855), 4 E. & B. 

045 ; CJa^thron v. Trlckett (1864), 15 C. B. N. S. 754. 

3835. Partnership In freight — ^Demurrage 

clause collateral to partnership.] — Pltf., having 
chartered a steamer, agreed with defts. to take out 
some engines in her to Barcelona, it being known 
to both parties that the -engines could not be 
shipped unless some alterations were made in her 
haixihways. The agreement contained {inter alia) 
the following condition, (b) That she should not 
be required to lie on her berth longer than ten 
days. 

The steamer was put on her berth at Liverpool, 
&, by consent of her owner, the beams in her 
hatchways were removed, for the stowage of the 
engines, at the joint expense of pltf. & defts. The 
engines, which exceeded 20 cwt. in weight, were 
then brought alongside ; & it was found, before 
ten days had expired, that they would not go down 
the hatchways, notwithstanding the removal of 
the beams. The consent of the shipowner to the 
further widening of the hatchways was thereupon 
obtained, on condition that the ship should, before 
sailing, be made right, to the satisfaction of Lloyd’s 
surveyor. In consequence of the necessary delay 
for widening the hatchways & making the ship 


thus right, she lay on her berth thirteen days 
beyond the stipulated ten. Pltf. having brought 
this action, on the second clause of the agreement, 
for demurrage in respect of the detention by defts. 
of the ship on her berth beyond ten days : — Held : 
defts. were liable on that clause, it being collateral 
to & independent of any partnership in the freight ; 
assuming that the agreement constituted a partner- 
ship to some extent between the parties in that 
respect. — ^Blbch v. Ballbras (1860), 3 E. & E. 
203 ; 29 L. J. Q. B. 261 ; 2 L. T. 699 ; 6 Jur. N. S. 
1243 ; 121 E. R. 418. 

3836. Vessel on demurrage — Shipowner not en- 
titled to use vessel for own purposes.] — ^Apart from 
specific provision in the charterparty, a shipowner 
is not entitled, while the chartered vessel is on 
demurrage, to use her for his own purposes & to 
suit his own convenience, e.gr., in bunkering her, 
if by such use she is not available for the purposes 
of the charterer . — Re Ropner Shipping Co., Ltd. 
& Cleevbs Western Valleys Anthracite Col- 
lieries, [1927] 1 K. B. 879 ; 96 L. J. K. B. 654 ; 
137 L. T. 221 ; 43 T. L. R. 384 ; suh nom, Ropner 
Shipping Co., Li^d. v. Cleaves Western Valleys 
Anthracite Collieries, Ltd., 32 Com. Cas. 
259, C. A. 

3837. Running days — ^Meaning of — Prevention of 
waste of time by freighter — In loading & unloading.] 

— ^Pringle v, Mollett, No. 3904 , post. 

Computation of.] — See Sub-sect. 3, C., post. 


Sub-sect. 2. — Liability for Demurrage. 

A, Who may he Liable, 

3838. Party directly responsible for delay.] — 

Seeger V, Duthib, No. 2804, ante. 

3839. Person employed by consignee to sell cargo 
— ^After consignment — ^Liability for demurrage on 
whole voyage.] — The charterer of a ship having 
consigned his cargo to P., who placed it in deft.’s 
hands to sell it, deft., by an agreement which stated 
those facts, undertook to pay pltf., the owner of 
the ship, freight & demurrage, if any were due, &i 
in every respect to put himself in the place of the 
charterer. Fifty running days were allowed by 
the charterparty for loading & unloading, & ten 
for demurrage, at £10 a day. The ship having 
occupied ninety-five days in loading & unloading, 
several of which elapsed after the date of deft.’s 
agreement : — Held : he was liable in damages in 
respect of demurrage for the whole, & a sufficient 
consideration appeared on the face of the agree- 
ment. — ^Benson v. Hippius (1828), 4 Bing. 455 ; 
3 C. & P. 186 ; 1 Moo. & P. 246 ; 6 L. J. O. S. C. P. 
64 ; 130 E. R. 843. 

3840. Holder or assignee of bill of lading.] — 

Stindt V. Roberts, No. 2443, ante. 

3841. Sufficiency of stipulation In bill of 

lading & charterparty.] — The consignee of a bill 
of lading, which makes the goods deliverable to 
him or assigns “ paying for the goods as per charter- 
party,” does not, by taking the goods at the 


of ship.y^Jn dlschargimr a cargo of 
Halt, loaded in bulk, part of the cargo 
was lost throngh defects in the gearing 
of the vessel, by reason of which some 
of the contents of the buckets in which 
salt was swung ashore was jerked 
out, & fell between the ship & quay. 


not been Implemented, & the ship was 
liable for the loss.— Avon 8.8. Co. v. 
Lease & Co. (1890), 18 R. (Ct. of 
Bess.) 280 ; 28 Sc. L. II. 226.—SCOT. 


PART VII. SECT. 8, SUB-SECT. 1. 

n. Who may sue .] — The master of 
a vessel, as marter, has no right to sue 
for demurrage, unless there be an 
implied contract to pay him the same. 
— Chandler v. Sydney Sc Louisbubo 
Coal & Ry. Co. (1886), M. L. R. 2 
S. C. 819 ; 18 R. L. O. 8. 412.~OAN. 

o. Demurrage db damages for de- 
tention distinguished.] — Demurn^m Is 
amed damai^ to be paid for delay 
of the ship in loading or unloading 
beyond an agreed period; the dis- 


tinction between demurrage & damages 
for detention being that the one is 
liquidated damages Sc the other un- 
liquidated. — ^Moor Line, Ltd. v. Dis- 
tillers Co., Ltd., [1912] 8. C. 614 ; 
49 So. L. R. 407.— SCOT. 


PART VII. SECT. 8, SUB-SECT. 2.— A. 

p. Consignee — NecessUy for agree- 
ment to pay freight .] — Shovah v. 
Canada Sugar Refining Co. (1886)i 
20 L. C. J. 154.— CAN. 

q. Charterer — Necessity for agree- 
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destination, make himself liable to pay for demur- 
rage in the port of loading, according to the rate 
stipulated in the charterparty ; though there 
be an express stipulation for a lien on the goods 
for such demurrage. — S mith v, Sievbkinq (1866), 

6 B. & B. 589 ; 26 L. T. O. S. 177, 182 ; 1 Jur. 
N. S. 1135 ; 4 W. R. 25 ; 119 E. R. 600, Ex. Ch. 
Annotations: — Consd. Gray v, Carr (1871), L. R. 6 Q. B. 
622 ; PortouH v. Watney (1878), 3 Q. B. D. 634. _ 

MOllor V. Younir (1855), 25 L. J. Q. B. 94 ; Erichsen d.' 
Barkworth (1858). 5 Jur. N. S. 617 ; The Patrla (1871), 
L. H. 3 A. & E. 436 ; S.S. County of LancaBter v. Sharp 
(1889), 24 (i. B. D. 168 ; Serraino v. Campbell, [18911 1 
Q. B. 283. 

3842. No stipulation in bill.] — C happel v. 

Comport, No. 2404, ante. I 

8843. Liability question of fact.] — It is a 

question of fact for the jury, whether the indorsee 
of a bill of lading is liable for demurrage. — 
Wegener v. Smith (1854), 15 O. B. 285 ; 3 C. L. R. 
47 ; 24 L. J. C. P. 25 ; 24 L. T. O. S. 76 ; 139 
E. R. 432. 

Annotations: — Apld. Smith v. Slcveklngr (1855), 4 E. & B. 
945. Consd. (jhappel t?. Comfort (1861), 10 C. B. N. S. 
802 ; Gray v. Carr (1871), L. R. 6 O. B. 522 ; Porteufl v. 
Watney (1878), 3 Q. B. D. 534. Distd. S.S. County of 
LancaBter V. Sharp (1889), 24 Q. B. D. 158. Refd. Moeller 
V. Yoiingr (1855), 5 E. & B. 7 ; Shadforth v. Cory (1863), 
11 W. R. 340 ; The Norway (1864), Brown. & Lush. 226 ; 
Fry V. Chartered Mercantile Bank of India, London & 
China (1866), Har. Ruth. 858 : Allen v. Coltart (1883), 
11 g. B. D. 782 ; Sewell v. Burdick (1884). 54 L. J. Q. B. 
156 ; Serraino e. Campbell, [18911 1 Q. B. 283 ; Rcderlact. 
Superior v. Dewar & Webb, [1909] 2 K. B. 998. 

3844. Party to whom delivery order given.] — 
A charterparty contained a clause that pltf.s* ship 
should load a complete cargo at T. & then proceed 
to London or Tyne Dock “ to such ready quay 
berth as ordered by charterers,” & there deliver 
to the afTreighters or assigns ; demurrage to be at 
the rate of £30 per running day. On arrival of 
the ship at the Millwall Docks, London, a delay 
occurred by reason of there being no quay berth 
ready to receive her. She discharged part of the 
cargo into lighters, & the remainder when she 
got into a quay berth. Pltfs. claimed a lien on the 
cargo in respect of such delay, & deposited the 
cargo with the dock co., with notice not to deliver 
the same until payment of the amount claimed. 
Defts., who were the owners of the cargo by virtue 
of certain delivery orders from the charterers or 
their assigns, claimed delivery of the cargo, & 
having paid to the co. the amount claimed by 
pltfs., gave the co. notice not to part with the 
same as they disputed pltf.s’ lien : — Held : defts. 
were liable for the amount claimed, as tlie word 
“ ready ” was introduced into the charterparty 
for the protection of pltfs. & defts. were in the same 
position as the charterers, who under the charter- 
paity were bound to name a quay berth to receive 
the ship as soon as she was ready to proceed there. 
—Harris v. Jacobs (1885), 15 Q. B. D. 247 ; 54 
L. J. Q. B. 492 ; 54 L. T. 01 ; 6 Asp. M. L. O. 531, 
C. A. 

Annotation .•—Reid. Restitution S.S. Co. v. Pirio (1889), 61 
L. T. 330. 

3845. Consignee of cargo — On acceptance of 
delivery.] — J bsson v. Solly, No, 2442, ante. 

3846. .] — Applts. chartered vessels 

for the carriage of coal sold by them to resp., 
who made a contract with them specifying the rate 
of delivery & the amount payable by resp. for 
demurrage. The charges for demurrage under the 
contract exceeded those payable by applts. to the 
owners under the several charterparties : — Held : 
delivery of the several cargoes having been accepted 


by resp., applts. were not precluded from recovering 
demurrag 0 »Dy any breach of contract committed by 
them. The only remedy of resp. in that case was 
to sue for damages in respect of such breach. — 
Houldeb Brothers & Co., Ltd. v. Public Works 
C oMR., Public Works Comr. v. Houlder Brothers 
& Co., Ltd., [1908] A. C. 276 ; 77 L. J. P. C. 
68 ; 98 L. T. 684 ; 11 Asp. M. L. C. 61, P. C. 

Agents of charterers — Charterparty signed by 
agents.] — See Agency, Supp. III., p. 67, No. 
2549a. 

3847. Freighter — ^Though shipowner’s Hen on 
cargo released.] — Harrison v. Spaith, No. 2447, 
ante. 

3848. Charterer — Where agreement to share 
profit & loss with owner.] — Potter (John) k, Co. 
V. Burrell & Son, No. 3181, ante. 

3849. Under colliery guarantee — ^Not Incor- 

porated In charterparty.] — (1) A “ cesser clause ” in 
a charterparty applies not merely to liability for 
demurrage, but to liability incurred through 
detention in the nature of demurrage. 

(2) A clean bill of lading is a bill of lading 
which contains nothing in the margin qualifying 
the words in the bill of lading itself. 

(3) It was agreed by charterparty between 
pltfs., the owners of a steamship, & defts. the 
charterers, that the ship should proceed to C. & 
there “ load in the usual & customary manner a 
cargo of coals,” & proceed to T. ” The vessel 
to be loaded as customary, but subject in all 
respects to the colliery guarantee, in 108 colliery 
working hours.” The cargo was to be unloaded 
at a specified rate per day, ” or charterers to 
pay demurrage at the rate of 30s. per hour.” 
The master was to sign ” clean bills of lading 
without alteration as presented by chai’terers.” 

The charterers’ liability under this charter 
party to cease on the cargo being loaded & 
the advance freight paid, the owners having 
a lien on the cargo for the balance of the 
freight & demurrage.” By a colliery guarantee, 
the proprietors of the colliery undertook to load 
the ship for defts. in 108 houi*s. “ Demurrage, 
if any, to be at the rate of 20s. per hour.” The 
vessel was not loaded in 108 colliery working hours. 
In an action for damages for demurrage, or in the 
alternative for detaining tlie vessel an unreason- 
able time at the port of loading ; — Held : defts. 
were not liable, as the ” cesser clause ” in the 
charterparty covered the claim made by pltfs. 

(4) Semble, the owners of the ship have no right 
of action against the charterers under the colliery 
guarantee unless the guarantee is incorporated with 
the charterparty ; but by the custom of the trade, 
the owners of the ship have such a right of action 
against the colliery proprietoi*s. — R estitution S.S, 
Co. V. Sir John Piiue & Co. (1889), 61 L. T. 330 ; 
6 T. L. R. 641 ; 6 Asp. M. L. C. 428 ; affd., 04 
L. T. 491, n., C. A. 

AnnotcUicyns : — As to (1) ReW. Clink v. Radford (1891), 7 

T. L. H. 327. As to (3) Reid. Dunlop v. Balfour, Willlam- 

Bon, [1892] 1 Q. B. 507. 

3850 . Trade usage.] — Restitution 

S.S. Co. V. Sir John Pirib & Co., No. 3849, ante. 

B. When Liability Arises. 

(a) In General. 

3851. General rule — ^At end of lay days.] — B. 

chartered the vessel of T. under terms “ to proceed 
direct to any Liverpool or Birkenhead dock as 


wwnf to pay freight.] — Sbovah v. 
Canada Sugar Repininq Co. ( 1886), 
29 L. C. J. 154.— CAN. 


r* .] — Fobsttr V. Suther- 


land (1898), 31 N. S. R. (19 R. & G.) 
391.—CAN. 

t. Purchaser of of ewgo^ 

Several purchasers — lAabUuv of one 


pwehaser for delay of all .] — Volkart 
Brothers v. Nusservanji Jshanoir 
Khandatta (1889), 1. L. R. 13 Bom. 
392.— IND. 
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Sect B.-^Demutraae: Sub-aed. 2, B, (o) (5).1 

OTdered by charterers, & there load in the usual 
& customary manner a full & complete cargo of 
co^,” the vessel to “ be loaded at the rate of 
100 tons per working day, loading not to commence 
before July 1.” It was estimated that the time 
i^cessary to load the vessel would be twenty- 
three days. B. indicated a certain dock to which 
the vessel was to proceed ; at this dock B, 
employed a coal agent who was engaged in a large 
busmess there in loading sliips. By a rule of the 
dock omy three ships in charge of one agent could 
be admitted into the dock at one time for the pur- 
poses of loading ; the loading was usually per- 
formed by the coals being “ tipped ” on board 
the vessel by means of a “ tip ” or spout, but on 
some occasions the coal was conveyed on board 
within the dock by lighters. T.’s vessel arrived 
outside the dock for the purpose of taking the cargo 
on bo^ on July 3, but on that day B.’s agent 
iiot only the three sMps he was 
entitled to have inside the dock loading at one time 
actually within the dock & so engaged, but two 
more wmting outside ready to enter. Conse- 
quently T. 8 ship could not enter the dock until 
Ju^ 11, & then in consequence of the coal agent’s 
p^icidar spout being engaged loading other 
ships, her B. s vessel, turn for the spout did not 
ajnve until July 23. No attempt was made by 
the co^ agent during this interval to put coals on 
boaid by means of lighters, which it was not dis- 
puted could have been done. On July 3, B.’s 
agent not having provided coal, the \ ossel had to 
wait until July 29, when the loading actually 
commenced. In an action for demurrage at the 
stipulated rate, from July 26 until Aug. 15, when 
the loading was actually completed, reckoning 
the tune from July 3, when the vessel was ready 
to enter the dock xmtil July 26, as the twenty- 
toee lay days for loading the vessel : 

the lay days did not begin when the vessel arrived 
outside the docks, but as it w^as usual in the collier 
trade to employ a loading agent, & as the terms 
upon which the vessels in charge of such agents 
were admitted to the docks were made publicly 
Imown & were not unreasonable, the lay days 
should be calculated from the day when the 
vessel was adimtted to the dock in accordance with 
such terms, viz., July 11, & the commencement of 
such calculation was on & from that day, & not 
from the day when the turn of the vessel to go to 
the spout arrived, & demurrage should be com- 
puted from the expiration of such lay days until 
the loading of the vessel was completed. — Tap- 
scoTT r. Balfour (1872), L. B. 8 C. P. 46 ; 42 

5 21 W. B. 245 ; 1 

Asp. M. L. C. 501. 

Orchard Colliery 
Nelson v. Dahl (1879), 12 

h: Q- B. 203 ; ' 


a ship was chartered for the carriage of a cargo 
from Cardiff to Bermuda, it was provided that 
“ the cargo shall be discharged at the average 
rate of not less than 210 tons per working dajr, 
weather permitting, the time to commence m 
accordance with the custom of the port ; Sundays 
& all holidays, & time lost through strikes or locks 
out of workmen, accidents, frosts, floods, rains, 
winds, rollers, or any other cause whatever 
beyond the control of the consignee of the cargo, 
not to count as discharging time : demurrage to 
be paid at the rate of 4d. per net register ton per 
day, & pro rata, employed beyond the time allowed 
for discharging.” The ship arrived at Bermuda 
with her cargo. The time allowed for discharging 
began to run at 6 a.m. on Monday, July 15, 1901, 
& the discharge of the cargo was not completed 
till 3 p.m. on Monday, July 29. It was admitted 
that, on the assumption that a fraction of a day 
was to be taken into consideration, the time 
allowed, at the rate of discharge mentioned in the 
charterparty, for discharging the cargo was a 
period of eleven working days & a portion of a 
twelfth day, ending at 9 a.m. on Saturday, July 
27 : — Held : upon the true construction of the 
charterparty, the demurrage began to run at 
9 a.m. on Saturdav, July 27, &; not at the end of 
that dav.— Yeoman r. B., [1904] 2 K. B. 429 ; 73 
L. J. K. B. 904 ; 52 W. B. 627 ; 20 T. L. B. 524 ; 
48 Sol. Jo. 491 ; 9 Com. Cas. 269, C. A. ; affg, 
S. C. sub nom. Yeoman’s Petition of Bight, 47 


647 ; The BSPwent 09(11). 84 L. T. 360 ; Lcoiii l.sico: 
V. I^nk, 09081 1 K. B. 499 ; United States Shippin g 
Board v, Strick, [1926] A. 6. 545. Bdd Daviefl « 

nSSaf*? ^ * Postlothwaite v. Freeland 

(1880), 5 Anp. Cas. 599 ; Kay v. Field (1882), 8 Q. B. D. 
594 ; Saunders v, Jenkins (1896), 13 T. L. R 24 • Chiton 
SuS. Co. r. Cwtle MaU Paikete Co. (ibs). 78 l! TTciei” 

3863. .]— By a charterparty, by which 


PART VII. SECT. 8, SUB-SECT. 2.— 
B. (a) 

earprcM rtiimla- 
owner of wheat, 
shipped it on board pltf.*g vessel 
signed to M. The blU of lading i 


shipi^d it on ^ard pltf.*8 vessel con- 
signed to M. The blu of lading 


the freight payable by the consignees, 
but contained nothing as to the days 
flowed for unloading or demurrase. 
The vessel waa delayed at M. several 
days, in ^nsf erring the wheat into a 
SSfP’ the consignees ordered 

pltf. to put it on board of; & pltf. 


Sol. Jo. 516. 

Annotations : — COBSd. Houlder v. Well', [1905] 2 K. B. 267. 

Refd. Nelson v. Nelson Line (Liverpool) (No. 3) (1907), 

76 L. J. K. B. 531. 

3854. Necessity for express stipulation.] — 

Indebitatus assumpsit will not lie for demurrage, 
unless there be an express contract to pay it. — 
JIORN r. Bensusan (1841), 9 C. & P. 709 ; 2 Mood. 
& B. 326, N. P. 

3855. .] — Chappel r. Comfort, No. 2404, 

ante. 

3856. .] — Defts. purchased on the London 

Coal Exchange, from factors, who w^ere the con- 
signees, a cargo of coals then on board a vessel 
in the Thames, & signed a tui’n paper in these 
terms : “To the meter appointed to weigh the 
undermentioned cargo. We, the undersigned, 
having bought of P. & co. the cargo of coals, to 
be worked at the rate of 49 tons per working 
day, hereby direct & require you to work the cargo, 
& deliver same to us, etc.” The document stated 
that the ship was to be cleared at Dudman’s Dock. 
Some delay took place at Dudman’s Dock, from 
previous arrivals of vessels which had to be 
cleared before pltf.’s vessel’s turn to clear arrived, 
& the shipowner then brought this action for 
damages in respect of such detention ; — Held : 
the action was not maintainable, as there was no 
such contract between pltf. & defts. as to render 
them liable for demurrage for not unloading & 
discharging the ship at the rate mentioned. — 
Shadforth V. Cory (1863), 2 New Bep. 373 ; 32 
L. J. Q. B. 379 ; 8 L. T. 736 ; 1 1 W. B. 918 ; 1 
Mar. L. C. 363, Ex. Ch. 

3857. .] — Goods were shipped on board 

pltfs.’ vessel under a bill of lading in which defts. 
were named as consignees. The property in the 
goods had not passed to defts. by reason of the 
consignment within Bills of Ijading Act, 1855 
(c. Ill), & they were, & were known by pltfs. to 


sued as upon a contract by deft, to 
reoeive the wheat from him within a 
reasonable time after arrival : — Held : 
such a contract was to be Implied from 
the bill of lading & evidence. — Kemp 
V , McDouqaix (1864), 23 U. C. R. 380. 
—CAN. 
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-"acting as agents. By the bill of lading, the 
caigo was to be delivered on payment of freight 

& other conditions as per charterparty.” By 
the char^rparty demurrage was payable, & pltfs. 
had a right of lien in respect thereof. Before 
the arrival of the vessel at the port of discharge 
pltfs. informed defts. that demuiTage was payable 
in respect of delay at the port of loading. Defts. 
refused to pay demurrage, but paid the freight, 
& took delivery of part of the cargo, pltfs. exercising 
their lien for demurrage over the residue : — Held : 
there was no evidence of a contract on the part 
of the defts. to pay demurrage. — 8.S. County of 
Lancaster r. Sharp & Co. (1889), 24 Q. B. D. 1.58 ; 
59 L. J. Q. B. 22 ; 61 L. T. 692 ; 6 Asp. M. L. C. 
448, D. C. 

3858 . .] — The Kingsland, No. 3739, ante. 

3859 . Claim lor delay beyond agreed de- 

murrage days.] — By a charterparty, under seal, 
the freighter was at liberty “ to keep the ship on 
demurrage, at her loading & delivery ports, ten 
days each, besides a certain number of days 
limited for her stay at the same, or as many of 
them as need should require ” : the ship having 
been compelled to put into an intermediate port 
of her ports of loading & discharge, & the freighter 
having detained the vessel ten days there, & also 
fourteen days more than ten days at the port of 
delivery, in an action on the charterparty : — Held : 
the master could not recover on this covenant for 
more than the ten days demurrage, at £5 per day, 
at the port of London, the covenant not extending 
to the payment of demurrage beyond ten days at 
each of the ports of loading & discharge ; & a 
breach, averring that pltf. did not pay £5 per day 
for demurrage for the extra delay beyond the ten 
days at the port of delivery, & the delay at Bristol, 
as well as for the demurrage for ten days’ delay 
at the port of delivery, was bad. — Stevenson v. 
York (1790), 2 Chit. 570. 

3860 . Claim for delay at ports other than 

specified — Intermediate ports.] — Stevenson v. 
York, No. 3859, ante, 

3861 . .] — In an action of cove- 

nant for demurrage on a charterparty given “ while 
waiting at Portsmouth for convoy, & discharging 
her cargo at Barcelona,” pltf. can only claim 
demurrage at those two places ; not for any delays 
at otlier intervening places. — Marshall t>. De la 
Torre (1795), 1 Esp. 367 ; 170 E. R. 387, N. P. 

3862 . Demurrage relating only to 

port of loading.] — Alcock v, Taylor (1837), 1 
Jur. 513 ; previouft proceedings (1836), 6 Ncv. & 
M. K. B. 296. 

3863 . .] — By a charterparty it 

was agreed that the ship, then lying at Genoa, 
should sail ” on or before July 30, 1859,” to Monte 
Video & Lima, with goods for third parties, & 
thence proceed with all convenient dispat/ch to 
Callao where the master was to report his arrival 
to the agents of the charterers, by whom he was 
to be sent to the Chincha Islands for a cargo of 
guano for a port in the United Kingdom. Thirty 
days were to be allowed to the charterers for load- 
ing the ship, & to the owners for taking in certain 
specified light freight, & thirty days over & above 
' ‘ e lay days, at £7 per day ; & then came the 
following provision, — “ Shoidd the vessel be un- 
necessarily detained at any other period of the 
voyage, such detention to be paid for by the party 
delinquent to the party observant, at the above- 
named rate of demurrage or compensation.” Tlie 


vessel did not leave Genoa until Sept. 8 ; — Held : 
this was n«t a detention during the “voyage,” 
within the meaning of the penalty clause. — 
Valente V, Gibbs (1859), 6 C. B. N. S. 270 ; 28 
L. J. C. P. 229 ; 33 L. T. O. S. 146 ; 5 Jur. N. S. 
1213 ; 7 W. R. 500 ; 141 E. R. 459. 

Annotatum: — Consd. Barker v. M* Andrew (1865), 18 C. B. 
N. S. 759. 

3864. Demurrage relating only to port 

of discharge.] — By a charterparty made with 
deft., pltf.’s ship was to proceed to W., & there 
load a cargo “ in the customary manner,” & pro- 
ceed to R. & deliver, “ the cargo to be discharged 
in ten working days (weather permitting), com- 
mencing, etc. Demurrage at £2 per 100 tons 
reg. per day. . . . The ship to have an absolute 
lien on cargo for freight & demurrage, the char- 
terer’s liability to any clauses in this charter 
ceasing when he has delivered the cargo along- 
side ship.” The customary rate of loading at 
W. was proved to be twenty tons a day : — Held : 
the clauses for lien & for exemption of the charterer 
applied only to demurrage at the port of discharge, 
not to damages for delay at the port of loading. — 
Lockhart v . Falk (1875), L. R. 10 Exch. 132; 
44 L. J. Ex. 105 ; 33 L. T. 96 ; 23 W. R. 7.53 ; 
3 Asp. M. L. (’. 8. 

Annotations : — Consd. Clink v. Radford, [1891] 1 Q. B. 625. 
Apld. Dunlop r. Balfour, Williamson, [1892) 1 Q. B. 597. 
Consd. Akt. lleldar r. Arcos, [1927] 1 K. B. 352. R^. 

G. W. Hy. V. l»hillips, [1908] A. C. 101; Ilederiact. 
Superior v. Dewar & vVebb, [1909] 2 K. B. 998. 

3865. Agreement limiting lay days insuffi- 

cient.] — Where a ship was let to freight by charter- 
party from pltf. to deft., a clause in the deed — 
“ &; it is hereby covenanted & agreed by & between 
the parties that forty days shall be allowed for 
unloading & loading again, etc.” ; — Held : to 
raise an implied covenant on the part of the 
freighter not to detain the ship for loading & un- 
loading, etc., beyond the forty days & if he detain 
her for any longer time the owner’s remedy is 
upon that covenant, & not in assumpsit, as upon 
an implied new contract. — Randall v. Lynch 
(1810), 12 East, 179 ; 2 Camp, at p. 356 ; 104 
E. R. 71. 

Annotations : — Consd. Brown r. .Tohnson (1842), 10 M. & W« 
331. Apld. Thiis r. Byers (1876), 1 Q. B. D. 244. Refd. 
i^ird V. CotCHWorth (1868), L. H. 4 Q. B. 127 ; Nordeu 
S.S. Co. r. Dempsey (1876), 1 C. 1*. D. 654 ; Postlethwaite 
V. Freeland (1880), 5 App. Cas. 599. Mentd. Edwards 
r. Vere (1833), 5 B. & Ad. 282 ; Wright r. Goddard (1838), 
8 Ad. & El. 144 ; Ivcns v. Elwos (1854), 3 Eq. Kep. 163. 

3866. Effect of stipulation — Where no time 
fixed.] — Where a charterparty provides for de- 
murrage, but not for any fixed time, it is the duty 
of the ship, if she has not loaded her full cargo 
within the lay days, to wait for a reasonable time 
longer. — Wilson & Coventry, Ltd. v, Otto 
Thoresen’s Linie, [1910] 2 K. B. 405 ; 79 L. J. 
K. B. 1048 ; 103 L. T. 112 ; 26 T. L. R. 546 ; 54 
Sol. Jo. 655 ; 11 Asp. M. L. C. 491 ; 15 Com. Cas. 
262. 

AnnotaJwns : — Ezpld. Wostom S.S. Co. v. Amaral, Suther- 
land, [1913] 3 K. B. 366. Dbtd. Invorskip S.S. Co. v. 
Bunge, i 1 91 7 ] 2 K. B. 193. Refd. Proctor, Garratt, Marston 
V, Oakwin S.S. Co. (1925), 133 L. T. 633 ; Re Hopnor 
Shipping Co. & Cloevos Western Valleys Anthracite 
ColUeries (1927), 137 L. T. 221. 

(6) Particular Causes of Delay. 

3867. International dispute.] — Stringer v. 
Gimmell (1843), 1 L. T. O. S. 259. 

3868. Strike.] — ^Budgett & Co. v. Binnington 
& Co., No, 3609, ante. 


PART VII. SECT. 8, SUB-SECT. 2.— 
B. (b). 

^ 88681. Strike.l — Granite City S.S. 
Co., Ltd. v. Ireland & Son (1891), 

J. — ^VOL. XLI. 


19 K. (Ct. of Sess.) 124 ; 29 Sc. L. It. R. (Ct. of Sees.) 278 ; 32 So. L. R, 212, 
115.— SCOT. —SCOT. 

3868 ii. .1 — Lilly & Co. r. 8868 iii. .] — A charterparty, 

Stevenson (D. M.) & Co. (1895), 22 which allowed ten days on demurrage 

O 
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Sect* 8. — Demurrage: Svih-aect, 2, B, (&).] 

3869. .] — Deft, chartered a steamship from 

pltfs., who were the owners, to take a cargo of 
flour from Hull to London & there deliver the 
cargo ‘‘ as ordered, or so near thereto as she may 
safely get.” The charterparty also provided that 
the cargo was to be discharged in two “ weather 
working ” days, & if the vessel was longer delayed 
demurrage was payable. The charterer ordered 
the vessel to go to Keen’s Wharf in the Thames, 
but ow-ing to a strike in the port she could not 
get to the wharf, & was ordered by the harbour- 
master to East-lane Tier, a quarter of a mile away. 
After 17 days’ delay she w^as taken to Chatham & 
there discharged. Strike was not one of the 
perils excepted in the charterparty. Pltfs. brought 
an action against deft, to recover 17 days* de- 
murrage : — Held : the ship had never become an 
arrived ship & therefore demurrage was not pay- 
able.—THE Fox (1914), 83 L. J. P. 89; 30 

T. L. R. 576, C. A. 

3870. .] — Pltfs., who were the owners of 

a sailing ship under charter to the Wheat Com- 
mission, made an agreement with defts., who 
were the receivers of the cargo, whereby defts. 
agreed to discharge the cargo. During the dis- 
cliarge tlie labourers demanded additional wages, 
& defts., who considered the demand unjustified, 
& who were under an agreement with the Flour 
Committee of the WTieat Commission to make 
no change in the rate of wages without the con- 
sent of the committee, refused to pay the addi- 
tional wages until the committee authorised them 
to do so. The result was that the work was 
suspended for some weeks, but, the authority 
of the committee having been given, defts. gave 
way ^ the discharge was completed. In an action 
for demurrage : — Held : defts. were not bound 
to do more than take all steps which were reason- 
able in the circumstances, & as their action in j 
refusing to pay the extra wages was reasonable 
in the circumstances they were not liable in re- 
spect of the delay caused thereby. — S tewart 
(J.) & Co. V. Rank (J.), Ltd. (1920), 30 T. L. R. 
728. 

3871. Frost or ice.] — Thompson v, Wagner 
(1815), 4 Camp. 335, n. ; 171 E. R. 107, N. P. 

3872. .] — By a charterpaity it was stipu- 

lated that the vessel should proceed to 8. for 
orders. When she arrived tliere she was ordered 
to B. to load a full cargo of wheat. Seventeen 
running days, Sundays & any other recognised 
holidays excepted were to be allowed for loading 
& unloading, & the days on demurrage over & 

beyond the lay days at a certain rate, 
contained a clanse providing that the 
days for discharging should not count 
dunng the continuance of a strike, &; 
also providing that In case of delay “ by 
reas6n of a strike no ** claim for 
damages ** should lie. The ship was 
detained at the port of discharge for 
lour days l>eyond the lay days, not 
owing to the continuance of a strike, 
but owing to congestion following on 
the termination of a strike. In an 
action for demurrage for these four 
days : — Held : the detention was a 
“ aelay by reason of ** a strike, which 
excluded claims for damages, Sc claims 
for damages for delay were not limited 
to claims for detention beyond the 
demurrage period, but included claims 
for demurrage. — ^M oor Line, Ltd. e. 

Distillerh Co., Ltd., ll»12] S. C. 

614 ; 49 8c. L. R. 407.~-SCOT. 

8868 iv. .] — A charterparty, 

which allowed ten days on demurrage 
beyond the lay days at a specified pay- 
ment per day, contained a clause pro- 
viding that, if the cargo could not bo 


above the said lay days, at £40 per running day. 
By clause 11 : Except as herein provided, 

detention by frost or ice from B, down to S. . . . 
shall not count as lay days.** On Dec. 10, the 
vessel, by direction of the charterers, entered the 
dock at B. to load part of her cargo. On Dec. 12 
the dock became frozen over & it became impos- 
sible for the vessel to be moved & she remained 
there until Apr. : — Held : clause 11 must be con- 
strued to mean that if there was ice which pre- 
vented the loading & that ice was within the limits 
specified, that is to say, from B. down to S., the 
charterers were entitled to rely upon the fact of 
ice being in the dock at B. as a cause of preven- 
tion. — ^Michalinos & Co. V, Dreyfus (L.) & Co. 
(1924), 131 L. T. 177 ; 40 T. L. R. 370 ; 68 Sol. 
Jo. 045 ; 16 Asp. M. L. C. 330 ; 29 Com. Cas. 
221, C. A. 

3873. Foul weather.] — Thus v, Byers, No. 3676, 
ante. 

3874. Failure to discharge at usual rate.] — The 

Norval, Billing v. Cory (1856), 6 L. T. 370. 

3875. .] — The Nestor, Wright v. Rickett 

(1857), 6 L. T. 370. 

3876. .] — By charterparty, pltf., a ship- 

owner, engaged to receive & load on board his 
vessel, at Liverpool, a full & complete cargo of 
coal “to be loaded with the usual dispatch of 
the port,*’ “ or, if longer detained, to be paid 408. 
per day demurrage.” The vessel was to “ load 
in the Bramley Moore or WeUington Docks, High 
Level Railway,” by the published regulations 
of which no coal agent was allowed to have more 
than three vessels in these docks at the same 
time. Defts. acted as their own coal agents ; & 
in consequence of their having other vessels with 
previous engagements, pltf.’s vessel, although 
ready, could not be loaded until her turn after 
defts.* other chartered vessels. In an action for 
demurrage in respect of this delay : — Held : the 
contract of defts. to load with the usual dispatch 
of the port was absolute, & could not be excused 
by their other engagements, even if pltfs. has been 
aware of them. — ^Ashcroft Crow Orchard 

I Colliery Co. (1874), L. R. 9 Q. B. 540 ; 43 L. J. 
Q. B. 194 ; 31 L. T. 266 ; 22 W. R. 825 ; 2 Asp. 
M. L. C. 397. 

Annotaiiom : — Coxud. Davlos r. McVeagli (1879), 4 Ex. D. 
2«,6; Nelson r. Dahl (1879), 12 Ch. D. 668. Ezpld. 
l*osUothwaite Freeland (1880), 6 Api». Cas. 699. DiBtd. 
Murphy v. Coffin (188:1), 12 Q. H. 1). 87. Consd. Tillett 
V, Cwm Avon Works Proprietors (1886), 2 T. L. R. 675; 
Distd. The Derwont (1901), 84 L. T. 360. Expld. Harrow- 
ing V. Dupr6 (1902), 18 T. L. U. 694. Apld. Hogarth v. 
Cory (1926), 1 96 L. T. 172. Refd. Watson v. Bomor (1899), 
4 (^om. Cas. 335 ; Van Liewen v. Hollis, [1920J A. 0. 239. 

of the charterers to contract for the 
timooiis delivery of the cargo was a 
failure to take reasonable measures 
to prevent avoidable delay, which 
excluded them from the benefit of the 
exception In the charterparty. — D amp- 
SKIBSSBI.SKAHKT DaNMARK U. POUmKN 
& Co., [1913] 8. C. 1043.— SCOT. 

3868 vi. . ] — In an action by ship - 

owners against the endorsees for 
demurrage : — Held : the strike clause 
in the charterparty was intended solely 
for the benefit of the shipowners, & 
not for the benefit of the charterers; 
but, in any event, the ooniiection of 
the strike with the delay was so remote 
as to make the strike clause inapplic- 
able. — SOHKIJC V. LlTMSDKN & CO., 
[19261 S. a 709 ; 63 Sc. L. U. 581 ; 
[1916] 1 S. L. T. 390.— SCOT. 

8878 i. Fold v)ea(her.]— The state of 
the weather will not relieve the 
charterer from demurrage unless so 
stated in the charterparty. — S teer v. 
Phuj^IP (1892), 7 Nfld. L. R. 686.— 
NFLD. 


discharged ** by reason of ” a strike or 
lockout, ** the days ” should not count 
during the continuance thereof, & also 
nrovidlug that “ in caae of any delay 
by reason of the before-mentioned 
causes no claim for damages should 
lie. Owing to congestion at the port 
of discharge, due to a strike which had 
ended before the vessel arrived^ she 
did not obtain a berth until the expiry 
of the lay days, & ten days wore 
required for her disohargo. In an 
action for a sum representing demur- 
rage for those ten days : — Held : as the 
strike had terminated before the ship’s 
arrival, the clause of exemption was 
inapplicable, & decree granted. — 
Wjchtoll i>- Lindsay, [1910] S. C. 
782 ; 63 Sc. L. R. 608.— SCOT. 

8868 V. .] — ^In an action for 

demurrage against the charterers they 
pleaded a clause of exception, averring 
that the delay had been caused by a 
strike ; — Held : defenders were liable 
in demurrage, in respect that, even if 
the strike wore the direct cause of the 
delay, which was not proved, the failure 
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8877. Inability of oonslgneo to removo cargo — 
Through delay of other consl^ees.] — general 
ship took brandies on board, under bills of lading, 
which allowed twenty lay days for delivery of 
the goods in London, & stipulated for £4 per day 
demurrage afterwards. Certain of the consignees 
choosing to have their goods bonded, the vessel 
could not make her delivery at the London docks 
until forty-six days after the twenty days : some 
of the goods, which were undermost, could not, 
though demanded, be taken out till the upper 
tiers were cleared : — Held : each of those con- 
signees was liable, on a general count for demur- 
rage, to pay the £4 per day for the forty-six days. 
—Leer v. Yates (1811), 3 Taunt. 387 ; 128 
K R. 154. 

^InfwtcUions .—Apia. Harman r. Gandolph (1815), Holt, 

N. P. 35. Dbtd. Roffors v. Huiitur (1827), Mood. & M. 

03. DlStd. Kell V. Anderson (1842), 10 M. & W. 498. 

Apprvd. PorteuH v. Watney (1878), 3 Q. B. D. 534. Refd. 

Breroton r. Chapman (1831), 7 Bing. 559 ; Thlis v. Byers 

(1870), 1 Q. B. H. 244. 

3878. ,] — If a bill of lading stipulate 

for the payment of dcmmTage by the consignee 
of goods after a limited time from tlie ship’s 
arrival, & his goods are so stowed as not to admit 
of delivery immediately on an*ival, the consignee 
must have a reasonable time to discharge them, 
& is not liable to demurrage till after sucli reason- 
able time, though the stipulated period has elapsed 
from the ship’s being ready to deliver her cargo 
generally. But after such I'easonable time, he 
is liable, though the stipulaU^d period has not 
elapsed, if computed from the time wlien the 
discharge of his own goods might liave com- 
menced. — Rogers v. Hunter (1827), 2 C. P. 
601 ; Mood. & M. 63 ; 172 E. K. 273, N. P. 
Annotations: — Ezpld. Hobson r. Droop (1830), Mood. & 

M. 411. Consd. Pord r. Cotosworlh (1870), 10 B. & S. 

991. N.P, PorloiiH V. Watney (1878), 3 Q. B. D. 534. 

Consd. Hick V. Bodocanachi, [1891] 2 Q. B. 626. Refd. 

Dahl V, Nelson, Donkin (1881), 50 L. J. Oh. 411 ; Hick 

r. Raymond & Reid, [1893] A. C. 22. 

3879. .] — Where a bill of lading stipu- 

lates for demurrage after a certain time, the owner 
can only recover for the time during which the 
goods remain owing to the default of the consignee. 
— Dobson v. Droop (1830), 4 & P. 112 ; Mood. 

& M. 441 ; 172 B. K. 630, N. P. 

Annotation: — N.P Porlens v. Watney (1878), 3 Q. B. D. 

534. 

3880. •] '“(!) A charterparty entered 

into between pltfs. At B. & co. for the conveyance 
of grain from C. to L. stipulated that fourteen work- 
ing days were to be allowed for loading & unload- 
ing at the port of discharge, & ten days on demur- 
rage at £35 a day. The vessel having been loaded, 
one of the bills of lading was indorsed to the 
defts. Defts.’ grain was stowed at the bottom 
of the main hold, &; that of the other shippers on 
the top of it. The bill of lading, indorsed to defts. 
contained the words “ paying freight for the same 
goods & all other conditions as per charterparty.” 
Owing to the consignees, whose grain was placed 
on the top of defts.’ having failed to take away 


their goods within the lay days, defts. were unable 
to obtain delivery of their grain, & three days’ 
demurrage was incurred : — Held : defts. were 
liable for the demurrage, although they were pre- 
vented from getting their goods by the delay 
of other consignees. 

(2) The bill of lading is, “ on paying freight 
for the same goods, Sc all other conditions, as per 
charterparty.” . . . Those words in a bill of lading 
are to be treated as words of reference to the char- 
terparty & they therefore introduce into the bill 
of lading every condition that is in the charter- 
party by way of preference ; so that they bring 
into the bill of lading every condition of the 
charterparty in its terms, & make eve^ one of 
those conditions part of the bill of lading, as if 
they had been originally written into it. But 
then there is another rule which applies, which 
is, that if taking all the conditions to be in the 
bill of lading, some of them are entirely & abso- 
lutely insensible & inapplicable, they must be 
struck out (Brett, L.J.). — Porteus v, Watney 
(1878), 3 Q. B. D. .534 ; 47 L. .T. Q. B. 643 ; 39 
L. T. 195 ; 27 W. R. 30 ; 4 Asp. M. L. C. 34, 
C. A. ; affff. S. C. sub nom. Straker v, Kidd, 
Porteus v. Watney, 3 Q. B. D. 223. 

Annotations: — As to (1) Apld. Budgett v. Blnnlngton, 
[1891] 1 Q. B. 35. Retd. Hick v. Rodocanaebi, [1891] 2 
Q. B. 626 ; Castlegaic S.S. Co. v. Dempsey, [1892] 1 Q. B. 
54 ; Caiitiore Navale Triestina v. Handelsvertretung der 
Rush. Soz. Fdd. Soviet Republik Naphtha Export, [1925] 
2 K. B. 172. As to (2) CoDSd. GiilliHchen r. StAJwart (1883), 
11 Q. B. D. 186; Serraino u. Campbell, [1891] 1 Q. B. 
283 ; United States Shipping Board v. DuiTell, [1923] 2 
K. B. 739. Retd. Grange v. Taylor (1904), 90 h. T. 486. 
af-nerally, Refd. Allen v. Coltart (1883). 11 Q. B. D. 782 ; 
Redorlact- Superior v, Dewar & Webb, [1909] 2 K. B. 
998 ; The Lizzie, [1919] P. 22. 

3881. Refusal of charterer to load — On discovery 
of error in statement of tonnage.] — The agents of 
the shipowner before the makuig of the charter- 
paiiy stated that the vessel was not more than 
200 tons burden as they believed, & thereupon a 
charterparty was signed stating the vessel to be 
of the measurement of 180 to 200 tons or there- 
abouts, & the charterer undertook to load a com- 
plete cargo. It turned out that the vessel held 
257 tons, & upon ascertaining this the cliarterer 
refused to load the vessel, whereupon the owner 
recharterod her : — Held : the owner was entitled 

recover damages from the charterer, viz. the 
dilTerence of freight between that agreed to by 
defts. & that at which sbe was recliaitered, & also 
demurrage for the days between Iku* arrival in 
England Sc the days on wliich the negotiation for 
an arrangement was broken off. — Barker v, 
WINDLE (1856), 0 E. & B. 675 ; 2 Jur. N. S. 1069 ; 
4 W. R. 603 ; 119 E. R. 1015 ; sifA nom, Windle 
r. Barker, 25 L. J. Q. B. 349 ; 27 L. T. O. S. 206, 
Ex. Oh. 

AnruMiotis .'—"RM, Whoolton v. Hardisty (1857), 8 E. & B. 
285 ; Bohu v. Bumesfi (1862), 1 B. & S. 877 ; Oorkllng v, 
Massey (1873>, 42 L. J. C. P. 153. 

3882. Congestion in dock.] — Milverton Sail- 
ing Ship Co., Ltd. v. Cape Town & District Gas 
Light & Coke Co., Li'd., No. 2770, ante. 


3882 i. Congestion in dork ,] — The dis- 
charge of the cargo of a vessel occupied 
several days beyond the lay days 
stipulated in the charterparty. The 
crew worked with reasonable diligence, 
but It was impossible for them without 
assistance to discharge the cargo within 
the stipulated time. In an action for 
demurrage at the instance of the 
master : — Held : the consignee was 
liable for two days’ delay caused by 
the vessel being unable to find a berth 
at the quay. — ^Hansen v. Donaldson 
& Sons (1874), 1 R. (Ot. of Sees.) 
1066 ; 11 So. L. R. 690.— SCOT. 


3882 ii. .] — Harris r. Haywood 

Gas Coal Co. (1877), 14 Sc. L. R. 605, 
-SCOT. 

8882 iii. . 1—A clause in a charter- 

party stipulating for dcmiurago ex- 
cepted from the hours named for load- 
ing & discharging ** detention by 
cranes ’* “or any other unavoidable 
cause.” In an action for demurrage 
at the Instajice of the shipowners 
against the charterers : — Held : the 
failure of the ship to get a berth, & 
cranes at the port of loading, owing 
to a congestion of othor ships in the 
port, was not “ detention by cranes ” 


within the exception ; & the words, 
“ or any othor unavoidable cause,” 
must ho construed ejttadem generis 

wlilch^fe?! under the class of a break- 
down in tho arrangements, & did not 
cover failure to obtain a berth through 
congestion of ships. — Abchurch 
Co., Ltd. V. Stinnes, [19111 S. C. 
1010; 48 So. L. R. 865 ; [1911] 2 
S. L. T. 72.— SCOT. 

88821V. .1—Halvorsbnv. South 

African Liqhtino Abhoon., Ltd. 
(1902), 16 E. D. 0. 58.— S. AP. 

O O ?, 
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Sed. 8, — Demurrage: Sub-sect, 2, B. jb) <Sb C.] 

8883. Inadequate means of unloading.] — 

Johnson v. Bell (1840), 6 L. T. 267, N. P. 

8884. .] — Petersen v. Freebody Sc Co., 

No. 3604, ante. 

3885. Transfer of ship to less congested dock — 
Delay through merchants* refusal to share expense 
of transfer.] — The Commercial Docks, to which a 
ship was ordered, being full, the merchants directed 
her to be taken into the Grand Surrey Canal ; but, 
as they would not agree to bear some portion of the 
expense of going up the river, the master declined 
to do so. Demurrage held to be due as claimed by 
him in terms of charterparty. — T he Urania, 
Ebert v. Wyndham (1854), 6 L. T. 257. 

3886. Removal of cargo for reconditioning.] — 
By a charterparty it was agreed that the ship 
should proceed to Leith & to London & there load 
cargo to be shipped by the charterers ; Sc that a 
stevedore should be appointed by the charterers 
in London only, but employed Sc paid for by 
owners.” Cargo was loaded at Leith by the char- 
terers, no information as to the London cargo 
being then asked for by the captain. On the voyage 
to London, owing to bad weather, some of the cargo 
was damaged Sc some was shifted. After the 
arrival of the vessel at London it was necessary 
to land the damaged cargo to be reconditioned. Sc 
to restow the cargo which had shifted. It also 
became necessary to shift some of the cargo to 
enable the London cargo to be properly stowed. 
Owing to these matters. Sc to some delay on the 
part of the stevedore who had been appointed 
under the terms of the charterparty, three days 
more than those allowed by the charterparty were 
occupied in loading at London: — Held: (1) the 
stevedore was the servant of the owners. Sc the 
charterers were not liable for demurrage arising 
either from his delay or from the necessity of 
moving the cargo ; & (2 ) the charterers were not 
liable for any of the expenses of moving the cargo 
because they were either expenses of stowage or 
of work done for the benefit of the cargo without 
the authority of the charterers. — Harris v. Best, 
Ryley Sc Co. (1892), 68 L. T. 76 ; 0 T. L. R. 149 ; 

7 Asp. M. L. C. 272 ; 4 R. 222, C. A. 

3887. Delay caused by stevedore — Stevedore em- 
ployed & paid by owner — Appointed by charterer.] 
— Harris v. Best, Ryley & Co., No. 3886, 
ante. 

3888. Mismanagement by master & crew.] — 

In an action on a charterparty, against the char- 
terer, for not loading witliin a reasonable time, & 
for not loading in turn ; — Held : a condition 
precedent to the right of pltf. to recover, that the 
ship should have been in a condition to receive 
the cargo ; &, therefore, upon issues raised, 
whether deft, did load within a reasonable time, 

& whether they loaded in turn, they were at liberty 
to give in evidence circumstances which showed 
that they had been prevented from loading so 
soon as they other\^^ise might, by the negligence & 
fault of the master Sc crew. — T aylor v. Clay 
( 1846), 9 Q. B. 713 ; 16 L. J. Q. B. 44 ; 8 L. T. O. S. 
157 ; 11 Jur. 277 ; 115 E. R. 1448. 

Shipping Board Strlck, 

llUJoj A. CJ. 545. 

3889. Intervention of owner.] — Benson v . 
Blunt, No. 3687, ante. 


3800. Delay by request of consignee.] — The con- 
signee of a cargo requested the master of the vessel 
not to take her alongside a wharf, as, if he did, it 
would get down the price of the goods. The master 
consequently delayed procuring the certificate 
required by 7 & 8 Geo. 4, c. 56, s. 15, authorising 
the landing & unshipping the cargo ; — Held : the 
owner was not thereby precluded from claiming 
demurrage, as the delay or detention of the vessd 
was attributable to the act of the consignee. — 
PAI.MER V. Thomas (1828), 2 Moo. Sc P. 296 ; 7 
L. J. O. S. C. P. 73. 

3891 . .] — Purnell v. Thomas, No. 3562, 

ante. 

3892. Delay with consent of charterer.] — In 

assumpsit upon a memorandum of charter, varied 
by a subsequent agreement between pltfs. Sc deft., 
the declaration stated that the charter was made 
” between certain persons trading under the firm 
of G., on behalf of the owners of the vessel. Sc 
deft.” ; that it was agreed that the ship, then at 
A., should sail to B., & there load certain quantities 
of iron Sc coals, Sc should proceed therewith to C. Sc 
there deliver the same, on payment of freight, etc. ; 
forty running days to be allowed for loading at B. & 
for unloading at C., to commence on Dec. 16, 1834. 
After mutual promises, the declaration averred 
that the ship then being at A., with the consent of 
pltfs. Sc deft.. Sc at the request of deft., remained 
at A. for the purpose of receiving certain coals, 
part of her cargo for the voyage, in lieu of loading 
such coals at B. ; that the ship was, without any 
default or neglect of pltfs., detained for that pur- 
1)080 at A. until Dec. 17 ; that deft, discharged 
pltfs. from performing that part of the charter 
which related to the sailing of the ship from A. to 
0., up to & until she had completed the loading 
of the coals at A. ; that being so loaded, the ship 
proceeded to B., & arrived there on Jan. 10, 1835, 
Sc took in the remainder of her cargo. The declara- 
tion assigned four breaches ; first, tliat defbs. 
detained the ship at B. twenty days over &; above 
the lay days Sc the days of demurrage, whereby 
pltfs. were put to expense in maintaining the 
master Sc mariners. Sc whereby a large sum of 
money became payable to pltfs. for demurrage ; 
secondly, that defts. further detained the ship at 
G., whereby pltfs. wore put to further expense in 
maintaining, etc. ; thirdly, non-payment of freight ; 
fourtlily, non-payment of demurrage. Deft, 
pleaded to so much of the first count as related to 
the demurrage, that he did not consent Sc request 
that the ship might remain at A. Upon a trial of 
the issue taken by this plea, it was found by the 
jury that deft, had consented to tlie new arrange- 
ment, but that pltfs. Sc not deft, made the request : 
— Held : consent only was material. Sc the verdict 
so found upon this issue was a verdict for pltfs. — 
Galloway v. Jackson (1842), 3 Man. Sc G. 960 ; 

3 Scott, N. R. 753 ; 12 L. J. Ex. 502 ; 133 E. R. 
1426, Ex. Ch. ; revag. S. C. avb nom. Jackson v. 
Galloway (1838), 5 Bing. N. C. 71. 

3893. Failure to present bill of iading within 
given time.] — Erichsen v. Barkworth, Na. 3583, 
ante. 

3894. Custom of port.] — A ship was chartered to 
go from Liverpool to Dantzic, or as near thereto 
as it could get. Thirty days were allowed for load- 
ing & unloading. It was compelled by the state 


8883 i. Inadequate means of urU 
<^noer (1874) 

C. y. 580. — CAN. 

8883 ii. .1 -“Turnbull, Sooi 

Co. V. Cruickshank & Co. 11904 
F. (Ct. of Hess.) 265 ; 42 Sc. L. IL S 
12 S. L. T. 446.—SCOT. 


a. Delay through default of con- 
signee .] — A charterparty contained a 
Btipulation that the eteamer Hhould bo 
diflchargieil as fast as possible : — Held : 
the merchant on being called on to 
take delivery of the sleepers on rafts, 
a recognised mode of delivery, was 


liable In demurrage for the delay 
caused by his refusal. — La Cour v. 
Donaldson & Son (1874), 1 H. 
of Sesa.) 912 ; 11 Sc. L. H. 524.— SCOT. 

88941 . Cu8t(ym of por<. ]—HiLmTROM 
V. OiBSON & Clark (1870), 8 Maoph. 
(Ct. of Sess.) 463 ; 22 L. T. 248.- 
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of the port of Dantzic to lie to, about four miles 
from that town, at a place called Fairwater. It 
was ready to take in a cargo on Mar. 14, but notice 
was not given to the agent of the freighter till 
Mar. 10, when he immediately took measures to 
send a cargo over the ice to the vessel, which was 
fully loaded by Apr. 5. It was then found that 
the ship could not pass the bar with a full cargo, & 
about sixty tons were, therefore, taken out & put 
into lighters. The vessel did not pass the bar till 
Apr. 14, when it took in that part of the cargo 
which had been previously taken out, was ready 
for sea. It occupied six full days for unloading at 
the port of discharge in England. In an action 
for demurrage, the learned judge told tlie jury, 
that the question, whether the days from Apr. .5 
to Apr. 14 wore to be struck out of the account, 
depended on their opinion as to the custom of 
loading vessels at Dantzic ; & therefore left it to 
the jury to say, whether the freighter had been 
guilty of delay : — Held : this direction was right. — 
Herring v. Ward (1839), 8 L, J. Q. B. 218. 

3895. .] --Good Co. v. Isaacs, No. 3741, 

ante. 

3896. .] — IluLTiiEN V. Stewart & Co., No. 

3740, ante. 

3897. — •— Insuflicient lighters — Lighters avail- 
able only in rotation.] — Postlethwaite v. Free- 
land, No. 3060, ante. 

3898. Inconsistent with terms of charter- 

party.] — Love & Stewart, IjTB. v. Rowtor S.S. 
Co., Ltd., No. 1712, ante. 

3899. Failure to provide cargo.] — In Feb. 1923, 
defts. purchased a quantity of coal from a colliery 
for shipment at Barry. It was the duty of the 
vendors to send the coal to Barry & load the steam- 
ship. On Mar. 20 defts. chartered pltf.’s steamship 
Panaghiit Vergottis to load a full & complete cargo 
of coal. The cargo was to be loaded in one hundi'ed 
& forty -four running hours, but the vessel could bo 
& was in fact loaded in tliirty-six running hours. 
Defts. nominated the vessel to the sellers on Mar. 27 
on account of their purchase. The vessel was 
ordered to Barry Docks to load, & she arrived in 
Barry Hoads on Apr. 10. Under the cliarterparty 
she did not become an arrived ship until she got 
into the dock. In ordinary times steamers are 
allowed to enter Barry Dock upon arrival, but no 
vessel is ordered to a tip unless in the opinion of 
the dock authority there is sufficient coal in hand 
to ensure continuous loading. This would generally 
mean about one-tliird of her cargo. It is not usual 
in Barry Dock to have coal in readiness at the dock 
in large quantities before the ship for which it is 
intended arrives in dock or at the tip. It w^ould be 
impossible to store in the sidings in advance the 
whole cargo of each ship before it arrived in the 
dock or at the tip. Coal can be brought from many 
collieries down to the dock in a few hours. But 
not infrequently Barry Dock is congested with 
vessels loaded & waiting to be loaded. In those 
times the practice of the dock authority is, as 


defts. knew* to require an emergency stemming 
note to be signed by the master of the steamship &; 
the shipper. Before the dock authority would 
accept the shipper’s signature they had to be 
satisfied that there was then sufficient coal in hand 
to ensure continuous loading. When the Panaghis 
Vergottia arrived in Barry Hoads on Apr. 10, Barry 
Dock was crowded with vessels loading & waiting 
to be loaded. The master of the Panaghis Vergottis 
signed the emergency stemming note on Apr. 11, 
& the agent of the colliery was willing to sign it on 
Apr. 12 ; but as he could not satisfy the dock 
authority that he had any coal for the vessel 
actually in hand he was not allowed to sign it, & 
th<^ Panaghis Vergottis was not allowed to enter 
the dock, & so lost her turn. She was not admitted 
tt> the dock till Apr. 19. Pltf. claimed damages for 
the detention of the sliip between Apr. 11 & 19 on 
the ground that defts. had failed to comply with 
their absolute obligation as charterers to provide 
a cargo, & secondly that defts. had committed a 
breach of an implied term of the charterparty to 
do wlvat was required of the ship by the practice 
of the i)ort to enable the ship to enter the dock & 
become an arrived ship : — Held : (1) defts.’ failure 
to provide a cargo by the time the Panaghis Ver- 
gottis arrived in Barry Hoads did not constitute a 
breach by them of their absolute duty to provide 
a cargo, as it was necessary for a ship to become 
an arrived ship before the shipper’s duty to provide 
a cargo arose, & therefore defts. would have com- 
plied w^ith their obligation if after the ship arrived 
in the dock they had provided a cargo in sufficient 
time to enable them to finish the loading in the lay 
days ; (2) inasmuch as defts. knew that periods 
of congestion occurred at Barry, & that the dock 
authority had in such times to take special 
measures to ensure the prompt loading of ships 
the rapid clearing of their docks, which might 
involve shippers being called upon to comply with 
requirements beyond those which they had 
ordinarily to observe, there was an implied term 
in the charterparty that defts. would do whatever 
was reasonable in order, to enable pltf.’s ship to 
enter the dock & become an arrived ship, & in 
refusing to assist pltf.’s ship to get into dock by 
complying with the dock authority’s requirements 
to have at least one-third of the vessel’s cargo 
ready defts. had broken their contract & were 
liable in damages. — Vergottis v. C-ory (William) 
& Son, Ltd., [19261 2 K. B. 344 ; 95 L. J. K. B. 
1002 ; 135 L. T. 254 ; 17 Asp. M. L. C. 71 ; 31 
Com. Cas. 262. 

Annotation:- -As to (1) & (2) CoDSd. Hogarth v. Gory (1926), 

95 L. J. P. C. 204. 

3900. Failure to comply with dock regulations — 
Thereby delaying entry of ship Into dock.j — Ver- 
Goi'Tis V. Cory (William) & Son, Ltd., No. 3899, 
ante. 

C. When Liability Ceases. 

3901. When ship loaded.] — Kisii v. Cory, No. 
4005, j)ost. 


3894 ii. .] — Stephens, Mawson 

& Goss v. Macleod & Co. (1891), 19 R. 
iCt. of Soss.) 39 ; 29 Sc. L. 11. 30.— 

SCOT. 

8894 iii. .] — Turnbull, Scott & 

Co. V. Cruiokshank & Co. (1904), 7 
F. (Ct. of Sess.) 265 ; 42 Sc. L. R. 207 ; 
12 S. L. T. 446 .— scot. 

8899 i. Failure to provide cargo .] — 
Schofield r. Gibson (1878), 17 

N. B. K. (1 P. & B.) 619.— CAN. 

3899 ii. .] — Lilly & Co. v. Ste- 
venson (D. M.) & Co. (1895), 22 R. (C4i. 
of Seas.) 278 ; 32 Sc. L. R. 212.— SCOT. 

b. Disease rendering animal cargo 
Wiserviceable.] — The prevalence of a 


disease among horses, which rendered 
a large number for a time unservice- 
able, is no defence to a claim by a 
vessel against the consignee for 
demurrage. — Lacroix v. Jackson 
(1873), 17 L. C. j. 329.— can. 

0 . Failure to name port of discharge 
or destination .] — The Silverstream 
(N. S.) (1911). 10 E. L. R. 73.— CAN. 

d. Separation of cargo.] — Clacevich 
V. Hutcheson & Co. (1887), 15 R. (CJt. 
of Sess.) 11 ; 25 Sc. L. R. 11.— SCOT. 

e. Delay until consignee obtained 
securiiy for freighl .] — A ship in the 
course of delivering a cargo of timber 
suspended delivery for two days till 


the consignee should dnd security for 
the freight. In an action for two days’ 
demurrage : — Held : the shipowners 
wore not entitled to demurrage, as 
they might have completed imship- 
ment of the cargo & yet retained their 
lien. — Thorskn v. McDavall 8c 
Neilson, The Theodor Korner 
(1892), 19 R. (Ct. of Sess.) 743 ; 29 
So. L. R. 573.— SCOT. 

PART VII. SECT. 8, SUB-SECT. 2.-M3. 

8901 i. When ship loaded.]— K charter- 
party provided, ** charterer’s liability 
to cease as soon as the ccurgo is shipped 
in terms of this charter, oaptain ha'nng 



8904. •] — (1) The charterer of a 

ship for the conveyance of a cargo from a foreign 
port, is not liable to the owner for the unavoidable 
detention of the ship by the frost, after the com- 
pletion of the loading. 

(2) The meaning of “ running days ” is, that the 
freighter shall not waste time in loading & unload- 
ing (Ix)RD Abinger, €.B.). — Pringle r. Molleti’ 
(1840), 0 M. & W. 80 ; 9 L. J. Ex. U8 ; 151 E. K. 
830. 

3905. Accidental impossibility of ob- 

taining clearances.] — Where there s a stipulation 
in a charterparty that a certain number of running 
days shall be ^owed for loading the ship, the 
freighter is liable for her subsequent detention for 
that purpose, although the loading of her within 
the specified time was rendered impossible by ice 
in the river where she lay ; but after her loading 
is completed, he is not liable for any delay that 
may arise in dispatching her, occasioned by the 
accidental impossibility of obtaining her clear- 
ances. — ^Barret v, Dutton (1815), 4 Camp. 333 ; 
171 E. B. 100. 

Annotatiuns : — Refd. Palmer r. Thoma8 (I82H), 2 Moo. P. 

296 ; IMtigle v. MolloU (1840). 6 M. & W. 80 ; Rudgett v. 

Binniiigton, (1891 J 1 Q, 13. 35; Hick r. Kodocauaebi, 

(1891J 2 Q. B. 026. 

3906. Loading additional stiffening 

coal.] — S anguinetti v. Pacific Steam Naviga- 
tion Co., No. 1955, ante, 

3907. Cesser of liability clause — At port of load- 
ing.] — In a charterparty entered into by a 
broker for a foreign charterer, the clause as to 
demurrage at the port of loading was, “ fourteen 
days for loading in the Tyne, or the captain to 
receive £5 per day for demurrage day by day,” 
& at the port of discharge “ demurrage over & 
above the said lying days at £5 per day ” ; & a 
protecting clause followed in these terms : “ This 
charter being concluded by N. 8. L., the broker, on 
behalf of another party, it is agreed that all lia- 
bility of the former shall cease as soon as he lias 
shipped the cargo, the owners & master agreeing 
to rest solely on their lien on the cargo for freight 
& demurrage ” : — Held : demurrage in this pro- 
tecting clause included only demurrage at the port 
of discharge, the broker’s liability for demurrage 
at the port of loading did not cease on the cargo 


Annotations: — Consd. FitiucieBco r. Massfy (187.‘3), L. Jh 8 
Exch. 1 01. Refd. Milvain r. Perez (1861), 3 E. & E. .49.5 ; 
Baniiinter 1*. BivslaiicT (1867), L. K. 2 C. 1. 497 ; ChriHtof- 
fei-Kcn V. IlaiiKcn (1872), Ji. It. 7 Q. B. 609 ; .Kish r. Cory 
(1875), L. 1{. 10 Q. B. 553; P'nmeh v. Gerber (187(i), 1 
C. P. 1). 737 : Hough r. Manzanos (1879), 4 Ex. I). 104 ; 
Dunlop r. Balfour, Williamson, [18921 1 Q. B. 507 ; 
Klmber (3oal Co. t\ Stouc & Rolfc, [1926J A. C. 414. 

3909. r Inconsistency with bill of lading.] — 

GULI. 1 SCHKN V. Stewart Brothers, No. 191(), U7ife, 


Hub-sect. 3. — Computation of Demurrage. 
A, In Cfen4iral, 

3910. Day— Fraction of day counting as day.]— 

(1) Under a charterparty from Kiga to London the 
charterers were to “ load & discharge as fast as 
the ship can work, but a minimum of seven days 
to be allowed merchants, & ten days on demurrage 
over & above the said lying days at £25 per day ” ; — 
Held : that the lying days from the context meant 
“ working ” & not “ running ” days, & conse- 
quently that Sunday was not to be coimtcd. 

(2) The ship got into dock in London on a Tuesday 
evening at 5 p.m. She could not get to her berth 
till 8 a.m. on th(^ Wednesday, when she began 
unloading, & continued till 8 p.m. She began 
again at 4 a.m. on Thursday, & finished at 8 a.m. 
All the lay days had been consumed at the port of 
loading : — Held : in the case of demurrage a 
fraction of a day counted as a day, & consequently 
the charterers were liable for two days’ demurrage. 
— Commercial S.S. Go. v, Boulton (1875), li. B. 
10 Q. B. 340 ; 44 L. J. Q. B. 219 ; 33 L. T. 707 ; 
23 W. R. 854 ; 3 Asp. M. L. C. 111. 

Annotaiuma; — Md. Angior v. Stewart (1884), Cab. & El. 

357 ; The Katy, [1895] P. 56 ; Nelson v. Nelson Line, 
Liverpool, He The Same, [1907] 2 K. B. 705. 

Compare No. 3853, ante, ^ 

8911. Demurrage payable for baulk days— 
Usage of coal trade.] — IIorne v, Cory (1837), 0 
L. T. 267. 

8912. Demurrage time to correspond with lay 
time — ^Exclusion of non-working days.] — (1) A 


an absolute lien on the cargo for a 
freight, tleatl freight, & clepiurrage ** 
//cW : so soon as a cargo hod bee 
sblppea, no liability coiilcT be cnforcei 
against the charterers, a claim woul< 
not lie against them for demui'rage o 
the port of loading incurred before th 
loading was completed. — Salveskn ( 
Co. Guy & Co. (1885), 13 R. (Ct. c 
Bees.) 86 ; 23 So. L. K. 59.— SCOT. 


8908 I. Cesser of liability clause— At 
port of discharge.}— L ank t>. Sokenskn 
(1891), 8 S. C. 121.— S. AF. 

PART VII. SECT. 8, SUB-SECT. 8.— A. 

f. Day .} — Days ** mean the same 
as running days, or oonseoutive days, 
unless there be some particular custom. 
—Gibbon v, Micxiabl'b Bay Lvmbbb 


Jo. (1885), 7 O. R. 746.— CAN. 

g. Actual loss or damage 
-Failing express agreement.] — Mar- 
HAND V. llKNAUP (1862), 6 L. C. J. 
19.— CAN. 

h. Coniectural loss 

te7d.l— When demurrage is 
ged^t wrongdoers, oonjooturai loss 
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charteroarty contained a danse that the cargo 
was to be loaded in seventy-two hours, from 6 p.m. 
Saturdays to 7 a.m. Mondays, & holidays excepted) 
& if longer detained charterers to pay steamer 
16s* 8d. per like hour demurrage ’’ : — Held : in 
calculating the hours for demurrage under this 
clause, the demurrage does not run continuously, 
but the hours of demurrage must be calculated 
with the same exceptions as the lay hours. 

(2) The charterparty also contained a clause 
that “ the captain shall sign charterer’s bUls of 
lading ^ presented, without qualification except 
by adding weight unknown, within twenty-four 
hours after being loaded, or pay £10 for every 
day s delay, as & for liquidated dam<iges, until 
the ship is totally lost or the cargo delivered ” : — 
Held : the clause imposed a penalty only, & did 
not confer a right to liquidaU^d damages for the 
refusal of the captain to sign bills of lading, & as 
the charterer had in fact suffered no damage by 
sucli refusal, lie was entitled to nominal damages 
only.— llAYNER V, Kediojuakt. Condor, [18951 2 
Q. B. 289 ; 04 L. J. Q. B. 540 ; 78 L. T. 90 ; 8 
Asp. M. L. C. 43 ; 1 Com. Cas. 80 ; 15 R. 542. 

3913. Vessel detained for repairs— Period of de- 
tention omitted.] — Where demurrage commences 
to be payable under a charttjrparty owing to the 
default of the charku’crs in failing to provide a 
quay bert h at the port of loading, the obligat ion to 
pay demurrage continues, in the absence of any 
default of the shipowner, until the completion of 
the loading. 

A ship was chartered to go to a foreign port for a 
cargo, the charterers guaranteeing a cargo & quay 
berth ready at the port of shipment ; owing to their 
inability to provide a quay berth the ship went on 
demurrage &, while lying at anchor waiting for a 
quay berth, wtis run into by another vessel. The 
ship w’as properly taken by her captain to anothei 
port for repair, & during her absence for that 
purpose a quay berth fell vacant which would 
otherwise have been given to her. After her 
return to the port of loading she w^as kept waiting 
a further six weeks for a quay bertli. The sliip- 
owners claimed demurrage for the six weeks, but 
not for the period during which she was absent for 
repaii-s : — Held : upon the return of the ship to 
the port of loading the dc^murrage period was 
resumed wit hout any break in the continuity of the 
demurrage obligation, & the charterers were liable 
to pay demurrage from that date until tlie loading 
was completed. — Tyne & Blyth Shipping Co. 
V. Lee(’h, Harrison & Forwxiod, [19001 2 Q. B. 
12 ; 09 L. ,T. Q. B. 353 ; 48 W. B, 590 ; 10 T. L. R. 
197 ; 44 Sol. Jo. 290 ; 5 (Jom. Cas. 155. 

Amwtation: — Consd. Canlicitj Navalo Triostina v. ItvibHian 
Soviet Naphtha Export A[foncy, 11925] 2 K. B. 172. 

3914. Period of removal from port — Or unfitness 
for loading or discharging.] — A charterparty of an 
Italian ship provided that two hundred & sixteen 
running hours, Sundays & holidays excepted, 
weather permitting, should be allowed the char- 
terers for loading & discharging, & that the lay 
days should commence from the time the steamer 
was ready to receive or discharge her cargo, the 
captain giving six hours’ notice to the charterers’ 
agents, berth or no berth. The exceptions 
clause excepted “ restraint of princes, rulers & 
people.” The ship arrived at Batoum, & notice of 
readiness to load was given, &, the lay days began 
to run, Owing however to a dispute between tlic 
Russian & Italian Covts. the shii) was ordered by 


the port authorities to leave Batoum & also 
Russian waters, & accordingly the ship went to 
Constantinople. Subsequently permission was ob- 
tained to load the ship at Batoum & she returned 
after being absent from the port a little over a 
fortnight. The owners subsequently claimed 
demurrage from the charterers, on the basis that 
the lay days continued to run during the period 
the ship was absent from Batoum : — Held : 
the lay days continued to run notwithstanding 
that the ship was compelled to leave the port by 
order of the port authorities. 

Statement in Scrutton 0?i Chfirterpartiea & 
Bills of Lading, 11th edition, art. 129, p. 342, that 
” If the ship has to be removed from the port, 
or becomes unfit for loading or discharging, e,g. 
by reason of a collision, the period of such removal 
or unfitness will be cut out from the period of 
demurrage,” dissented from. — (’antiere Navale 
Triestina V. Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172 ; 94 L. J. K. B. 579 ; 
133 B. T. 102 ; 41 T. B. R. 355 ; 09 Sol. Jo. 443 ; 
16 Asp. M. B. C. 501, C. A. 

Annotaiion.—Diaid, Hr, Ropner Shippiiif? Co. &: Clccvos 

Western Valleys Authmeite Collieries, 11927] 1 K. B. 879. 

B. Lay Days, 

{a) In General, 

3915. What may be included— Whether Sundays.] 

— Brow^n V, Johnson, No. 3920, post, 

3916. .] — ^By a cluirt/crparty it was 

provided that the ship was to load a cargo of 
coal & deliver the same at Algoa Bay, & the cargo 
was “to be received from alongside according 
to the custom & law of the port of destination 
free of expense & risk to the ship at the average 
rate of not less than 120 tons per weather working 
day, Sundays & holidays excepted, time to count 
twenty-four hours after arrival in Algoa Bay 6c 

I captain’s notification to charterer's’ agents that 
' vessel is ready to deliver, demurrage, if any, to 
be paid at the rate of 4d. per net registered ton 
per running day.” The cargo consisted of 3,483 
tons of coal, & on two Sundays <luring the period 
of the discliarge of the .cargo, the cargo was dis- 
charged. On certain other days during the dis- 
charge of the cargo, which were wx'ather working 
days & none of them Sundays, tlic* vessel was not 
only discharging cargo, but was also taking in 
ballast, which latter operation retarded A: reduced 
the discharge of the cargo. The vessel could not 
safely have discharged more tlian a certain por- 
tion of her cargo at Algoa Bay witliout taking 
in ballast, & to have done so would have en- 
dangered the ship & the cargo remaining on 
board: — Held: (1) on the true construction of 
the chart^jiparty, the charterers wtu'e entitled 
to tJiirty lay days for the discharge of the cargo, 

& the two Sundays would not count as lay days, 
but were in the nature of working overtime ; 
(2) the charterers wei*e not entitled to treat 
the days upon which ballast was taken in as not 
counting as lay days, as the delay so caused was 
not a breach of obligation on the pait of the 
owners. — Houlder v, Weir, [1905] 2 K. B. 267 ; 

74 B. J. K. B. 729 ; 92 B. T. 861 ; 21 T. B. R. 
503 ; 49 Sol. Jo. 501 ; 10 Asp. M. B. C. 81 ; 10 
Com. Cas. 228. 

Annotations : — As to (1) Reid. Nulson r. Nelson Line (Liver- 
pool), [1907] 1 K. B. 788, n.; Whittall v. Rahtken’e 
Shipping Co.. [1997] 1 K. B. 783. As to (2) Reid. Re 
Ropnor Shipi)ing Co. & Cleoves Wostom Valleys Anthra- 
cite Collieries, [1927] 1 K. B. 879. 


is not suffleient. Proof must bo y. The Sea Nympu (1851), 5 L. T. 121. & Co. v. Johnstone (1821), 

given that a voyage or market has boon — IR, 1 Sh. (Ct, of Sess.) 69 ; 20 Fac. Coll, 

lost & injury sustained. — T he Jambs k, Xiate aUpviakd in charterxHurty,] 399. SCOT. 
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Sect. 8. — Demurrage: Stib-secL 3, B, (a) jb) t.] 

8917. Fraction ol a day — Right to whole 

day.] — Houldeb v. Weir, No. 3916, ante. 

3918. Reasonable ballasting time.] — 

Houlder V. Weir, No. 3916, ante. 

8919. Time ship absent from port.] — 

Cantiere Navale Tbiestina V. Russian Soviet 
Naphtha Export Agency, No. 3914, ante. 

3920. Specified quantity discharged per day.] — 
The London Corn Trade Association Contract, 
which was incorporated in a charterparty, pro- 
vided that the time for discharge of a cargo of 
grain should be : “ One running day for every 
400 tons up to 2,800 tons, &, for all quantities in 
excess, 500 tons per day ; but in no case less than 
five days ” ; — Held : upon the true construction 
of the contract, the time to be allowed for dis- 
charge of a cargo, whatever its size, was one day 
for every 400 tons up to 2,800 tons, & one day for 
every 500 tons in excess of 2,800 tons. — Turner, 
Brightman & Co. V. Bannatyne & Sons, Ltd. 
(1904), 91 L. T. 618 ; 20 T. L. R. 782 ; 10 Asp. 
M. L. C. 1 ; 9 Com Cas. 306, C. A. 

(6) Commencement of Lay Days. 
i. In General. 

3921. Arrival of ship.] — H arman v. Clarke, No. 
3520, ante. 

3922. .] — By the stipulation of a charter- 

party the vessel was to take in a cargo of coal at 
Newcastle, & proceed therewith tc? I^ndon or as 
near thereto as she could safely gel . & deliver the 
same to the freighters or their assigns, etc. : to 
be delivered in five working days, demurrage over 
& above the said lying days £2 per day. The 
vessel arrived in the port of London, off Graves- 
end, X)n Mar. 9, & on Mar. 10, the cargo was sold, 
& the vessel entered by the freighters for a meter. 
On Mar. 20, she received an order from the harbour 
master to proceed to the Pool : on Monday, 
Mar. 22, she commenced working out her cargo, 
& was cleared on Mar. 27. It appeared that in 
consequence of the factors certificate that she was 
a metered vessel, the harbour master had detained 
her at Gravesend till Mar. 20, when her turn 
arrived for her to proceed to the Pool & discharge 
her cargo ; that if she had not been on the meter’s 
list, this regulation would not have applied, & 
she might have proceeded to the Pool at once ; 
that it was occasionally the practice for factors 
not to enter such vessels in the meter’s list, but 
that it was desirable that the cargo should be 
sold, subject to metage, by a sworn meter : — Held : 
under these circumstances the vessel was not to 
be considered as having arrived at her place of 
discharge until Mar. 20, & therefore the lying 
days did not begin to count till then. — Kell v. 
Anderson (1842), 10 M. & W. 498 ; 12 L. J. Ex. 
101 ; 152 E. R. 567. 

Anndtaiions : — Consd. Tapscott v. Balfour (1872), L. II. 8 

C. P. 46. Ezpld. Davies v. MeVeagh (1879), 4 Kx. D. 

265. Reid. Shadforth v. Cory (1863), 11 W. 11. 340; 

NoMcn Steam Co. v. DcmpBcy (1876), 1 C. P. D. 6.'>4 ; 

Nelson v. Dahl (1879), 12 Cih. D. 568 ; Lconis S.S. Co. v. 

Hank, [1908] 1 K. B. 499. 

3923. Arrival in port.] — (1) Where under a 
charterparty a certain number of days are allowed 
for loading & unloading, though the freighters are 


entitled to so many whole days, they may agree 
either expressly, or by implication from their con- 
duct to treat part of a day as a whole day. A 
vessel was not ready to discharge until late on the 
day of arrival at the port of discharge, but the 
freighters, at the request of the master, agreed 
to commence the discharge then ; — Held : the lay 
days commenced to run from the day of arrival 
at the port of discharge. 

(2) “ Running days for loading & unloading ” in 
a charterparty mean calendar days, & not periods 
of twenty-four hours, reckoning from the hour of 
commencing the loading or unloading, as the case 
may be. — The Katy, [1895] P. 56 ; 64 L. J. P. 
49 ; 71 L. T. 709 ; 11 T. L. R. 116 ; 39 Sol. Jo. 
165 ; 7 Asp. M. L. C. 527 ; 11 R. 683, C. A. 
Annotations : — As (1) Conid. Nolson v. Nelson Line Wver- 
pool, lie The Same, [1907] 2 K. B. 705. As to (2) Befd. 
llhymncy S.S. Co. v, Iberian Iron Ore Co., Forest S.S. Co. 
V. Same (1898), 79 L. T. 240. Generally, Reid. Houlder v. 
Weir (1905), 10 Com. Cas. 228; The Fox (1914), 83 
L. J. P. 89 ; Orpheus Steam Shipping Co. v, Bovill (1916), 
114 L. T. 750. 

3924. .] — Steel, Young & Co. v. Rose, 

Richards (T. P.), Ltd. (1915), 139 L. T. Jo. 28. 

3925. .] — By chartorparties printed in the 

Scanfin form, to which certain typed additions 
were made, vessels were chartered to bring pit 
props from the Baltic to West Hartlepool. 
Clause 13 of the printed form provided that the 
cargo should be discharged in the customary 
manner as fast as the vessel could deliver during 
the ordinary working hours of the port, & by 
clause 15, should the vessel ndt be discharged with 
dispatch in the manner provided, demurrage was 
to be paid at the rate of £40 per day. (Uause 24, 
which was typed, provided that the owners should 
pay the charterers dispatch money for all time 
saved in loading & discharging at the rate of 
£20 per day, & by clauses 26 the cargo was “ to be 
loaded & discharged according to the custom of 
the ports, but not less than the average rate of 
100 fathoms per weather working day, Sundays 
& holidays excepted, reversible. 

At West Hartlepool the docks were owned by 
the railway co., & vessels could only discharge 
their cargo in their turn at the berths assigned 
to them by the railway co. W'hen these steamers 
arrived at West Hartlepool they found the port 
congested, with the result that there was delay 
in discharging their cargoes. In an action by th(j 
shipowners claiming demurrage : — Held : clause 26 
imposed upon the charterers the obligation to 
discharge in a fixed time, & the vessel being an 
arrived ship when she arrived within the limits 
of the port of West Hartlepool, the obligation 
of the charterers to discharge ran from the date 
of such arrival. — Van Nievelt Goudrian & Co. 
Stoomvaart Maatschappij V. Forslind (C. H.) 
& Son (1925), 133 L. T. 457 ; 41 T. L. R. 481 ; 
69 Sol. Jo. 559 ; 16 Asp. M. L. C. 521 ; 30 Com. 
Cas. 263, C. A. 

3926. Arrival in dock — Vessel put in charge of 
dock officials — Delay in arriving at place of un- 
loading.] — (1) By a charterparty made in Ijondon, 
upon a vessel for a voyage from London to Hon- 
duras & back to some port in the United Kingdom, 
twenty-five running days for every 100 tons of 
mahogany were to be allowed for loading the ship 


PART Vll. SECT. 8, SUB-SECT. 8.— 

B. (•). 

8917 i. Whai may he . included — 
Fraction of a day — Right to whole day.] 
— Where a ship spent four & a half days 
at the port of call over Sc above the 
oriod allowed for orders, Sc five Sc a 
alf at the port of discharge: — Held: 
in calculating lay days a fiction of a 
day was to be counted as an entire day, 


& consequently eleven lay days were to 
be credited to the shipowner. — Hough 
V. Athya & Son (1879), 6 R. (Ct. of 
Boss.) 961 ; 16 Sc. L. R. 553.— SCOT. 

1. Time s^nlin lightening ,] — A 

ship was chartered to “ proceed to a safe 

S ort in the United Kingdom, or so near 
hereunto as she may safely get always 
afloat at any time of the tide.** She 
was ordered to Glasgow, but owing to 


her draught of water had to discharge 
part of the cargo off Greenock before 
proceeding to Glasgow. In an action 
for demurrage : — Held : the voyage 
was completed at Greenock, so far as 
regarded the eargo discharged there. 
Sc the time spent in lightening at 
Greenock was to bo included in the lay 
days. — Dickinson v. Martini Sc Co, 
(1874), 1 R. (C3t. of Sess.) 1185.— SOOT. 
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at Honduras, & fifteen days for discharging at 
the destined port in the United Kingdom : — 
Held : in the absence of any custom, Sundays 
were to be computed in the calculation of the 
lay days at the port of discharge. 

(2) The ship arrived at Hull the port of her 
destination, on Feb. 1 , & was reported ; on Feb. 2, 
she entered the dock, & was given in charge of 
the dock officer, but did not get to the place of 
unloading till Feb. 4, in consequence of the full 
state of the docks, the officer refusing to take 
her out of her turn ; & the discharge was not 
completed till Feb, 22 : — Held : the lay days 
were to be calculated from the period of her 
arrival in dock, & not at the place of unloading. 
—Brown v. Johnson (1842), 10 M. & W. 331 ; 
11 L. J. Ex. 373 ; 152 E. R. 497. 

Armotationa : — Ah to (2) Consd. Nlolsen r. Wait (188r)), 16 
Q. B. D. 67. Refd. Parker v. Wlnlo (1857), 27 L. J. Q. B. 
41); Shadforth v. Cory (1863), 11 W. II. 340 ; Nordcii 
Steam Co. v. DempHey (1876), 1 O. P. D. 654 ; Dahl v. 
Nelson, Donkin (1880), 6 App. Cas. 38 ; Leonis S.S. Co. 
V. Hank. (1908] 1 K. B. 499. Generallu Reid. Thiis v. 
Byers (1876), 1 Q. B. D. 241 ; Davies v. McVeagli (1879), 
4 Ex. D. 265. 

3927. .J — Tapscott v. Balfour, No. 3851, 

ante, 

3928. .] — Timber was consigned, under a 

charterparty made at Riga, to the Canada Dock 
in the port of Liverpool, a given number of days 
being allowed for unloading there : — Held : by 
the general law the lay days commenced from the 
time the ship arrived in the dock ; but it was 
competent to the consignee to show, notwith- 
standing pltf. was a foreigner, that there was a 
custom in the port of Liverpool, that in the case 
of timber ships, the lay days commenced only 
from the mooring of the vessel at the quay where 
by the regulations of the dock she was alone 
allowed to discharge, — N orden S.S. Co. v. 
Dempsey (1870), 1 C. P. D. 054 ; 45 L. J. Q. B. 
704 ; 24 W. R. 984, D. C. 

Annotaiiona : — Coxisd. LeonlH S.S. Co. v. Bank, (1908] 1 
K. B. 499. Mentd. Baily v, British Kquitablo Asscu. 
(1904), 73 L. J. Ch. 240. 

3929. .] — Davies v, McVeagh, No. 3901, 

post 

3930. .] — By the terms of a charterparty 

the ship was to load a cargo of coals at Glasgow, 
& therewith “ proceed to Odessa, or so near 
thereto as she might safely get, & deliver the 
same to the said freighters or assigns alongside 
any safe wharf, store, craft, steamer, depot, ship, 
or arsenal, as ordered by receiver. Cargo to be 
discharged at the average rate of not less than 
330 tons per working day, Sundays & holidays 
excepted, & ten days on demurrage over & above 
the said lay days at IO 5 . 8d. per hour, except, 
etc. Time for loading Sc unloading to commence 
from the time the steamer is ready. Sc intimation 
has been given in writing.” The ship arrived 
at Odessa on Nov. 10. Due notice was given on 
the same day of her readiness to discharge cargo, 
& she was ordered to discharge alongside tlie 
wharf or quay, which was the usual place for the 
discharge of coal cargoes at Odessa. She did 
not get alongside the quay till Nov. 20, the berths 
being occupied. In an action for demurrage ; — 
Held : the time for discharging commenced from 
the time when intimation of the ship’s readiness 
to discharge in the port was given, Sc not from the 
time of her arrival alongside the quay. — ^T he 
Carisbrook (1890), 15 P. D. 98 ; 59 L. J. P. 37 ; 
02 L. T. 843 ; 38 W. R. 543 ; 0 Asp. M. L. C. 
607. 

Annotations: — Overd. Tharsis Sulphur & Copper Co. t\ 
Morel, [1891] 2 Q. B. 647. Consd. Sanders v, Jenkins, 
[1897] 1 Q. B. 93. Refd. Leonis S.S. Co. v. Rank, [1908] 
1 K. B. 499. 


3931. Arrival at named place.] —Parker v. 
Window, No. 3558, ante. 

3932. .] — Strahan v. Gabriel (1879), cited 

in 12 Ch. D. at p. 589. 

Annotations: — Contd. Nelson r. Dahl (1879), 12 CJh. D. 568. 
Apld. Mui-phy v. CJoffln (1883), 12 Q. B. D. 87. Refd. 
Hick V, Tweedy (1890), 63 L. T. 765 ; Tharsis Sulphur 
Copper Co. v. Morel, [1891] 2 Q. B. 647. 

3933. .] — Tharsis Sulphur Sc Copper Co. 

V. Morel Brothers Sc Co., No. 3543, ante. 

3934. .] — Watson v. Borner (H.) & Co., 

Ltd., No. 3777, ante. 

3935. .] — Modesto, Pineiro & Co. v . 

Dupre Sc Co., No. 2783, ante. 

3930, ,] — Akt. Inglewood v. Millar’s 

Karri Sc Jarrah Forests, Ltd., No. 2791, ante. 

3937. .J — (1) A charterparty provided that 

pltfs.’ steamship should “ proceed as ordered by 
the charterers or their agents to the imder- 
rnentioned place or places. Sc there receive from 
them a full Sc complete cargo of wheat . . . viz. 
at one or two safe loading ports or places in the 
river Parana . . . time for loading shall com- 
mence to count twelve hours after written notice 
has been given by the master . . . that the vessel 
is in readiness to receive cargo.” The vessel 
arrived at Bahia Blanca & anchored three ship’s 
lengths from the railway pier at a place which, 
though not the usual loading place, was a possible 
loading place. The master gave the charU^rers 
notice of readiness to load. The charterers 
desired the Leonis to go alongside the pier, but 
all the berths alongside were already occupied. Sc 
the vessel lay at anchor for over a month, during 
which time no cargo came alongside, but eventually 
she succeeded in getting to a berth alongside the 
pier Sc shortly afterwards completed her loading : 
— Held : under the terms of the charterparty the 
lay days began to run when the vessel had reached 
her anchorage near the railway pier Sc the stipu- 
lated notice of readiness to load had been given 
by the master, as she was then an arrived ship. 
Sc at the disposition of the charterers, although 
she had not reached a berth. 

(2) The words “ usual place of discharge ” in 
a port mean the commercial ambit of the port as 
distinguished from the whole port, in its geo- 
graphical or maritime sense. — Leonis S.S. Co., 
Ltd. V. Rank, Ltd., [19081 I K. B. 499 ; 77 L. J. 
K. B. 224 ; 24 T. L. R. 128 ; 52 Sol. Jo. 94 ; 13 
Com. Cas. 130, C. A. 

AnywtatioTis : — As to (1) CoDSd. Anglo-Hellonic S.S. Co. v. 
Drcvfus (1913), 198 L. T. 36 ; Armemeiit AiJolf Deppo v. 
llobiiiHon, (191 7] 2 K. B. 204. Apld. Van Niovelt 
Gouclrlaii Stoomvaart Maatachappij v, ForHlind (1925), 
133 L. T. 457. CODSd. Unittnl StatcH Shipping Board v, 
Strlck, [19261 A. C. 545. Refd. Baird v. Price, Walker 
(1916), 115 L. T. 227 ; MichalinoH v. Dreyfus (1924), 131 
L. T. 177; Irtdand r. Southdowu 8.S. Co. (1926), 136 
L, T. 412. As to (2) Refd. Langham S.S. Co. v. Gallagher 
(1911), 12 Asp. M. L. C. 109 ; Hall, S.S. Co. v. Paul 
(1914), 1 1 1 L. T. 81 1. Generally, Refd. Larson v, Sylvester 
(1908), 99 L. T. 94. 

3938. .] — A charterparty provided that the 

ship should discharge her cargo at a certain rate, 
” time to count twenty-four hours after arrival 
in or off port of destination whether berth avail- 
able or not.” The ship was ordered to Havre. In 
the course of the voyage she received orders from 
the French Admlty.* to go to Cherbourg, & there 
await her turn for a dischar^ng berth at Havre. 
Notice was given that if she disobeyed those orders 
Sc went to Havre she would on arrival there be 
at once sent back to Cherbourg, a distance of 
seventy-five miles, to await her turn. She 
obeyed the orders Sc put in to Cherbourg, Sc re- 
mained there for several days until she received 
pemiission from the French authorities to pro- 
ceed : — Held : the fact that she would have been 
ordered back if she had gone to Havre, Sc that her 
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going there would consequently have been useless, 
did not make her arrival at Havre any the less a 
condition precedent to the lay days beginning to 
run, & her time did not count while she was lying 
at Cherbourg waiting her turn. — ^Pjlata (Owners) 
V. Ford & Co., [1017] 2 K. B. 693 ; 86 L. J. K. B. 
1473 ; 117 L. T. 27 ; 22 Com. Cas. 211 ; 14 Asp. 
M. L. C. 03. 

3939. Arrival at usual place of discharge.] — 

The^ lay days allowed by a charterparty for a 
ship’s discharge are to be reckoned from the time 
of her arrival at the usual place of discharge, & 
not at the port merely, though she should for the 
purposes of navigation discharge some of her 
cargo at the entrance of the port, before arriving 
at the usual place of discharge. Qu. : whether 
the master of a vessel, having entered a port, is 
bound to proceed to the ultimate place for dis- 
charging her cargo on a Sunday. — Brereton v. 
Chapman (1831), 7 Bing. 659 ; 5 Moo. & P. 526 ; 
131 E. R. 216. 


Amwtations Brown v. Johnson (1812). 10 M. & W. 

331 ; Whitwollv. Harrison (1848), 2 Exch. 127 ; Tho Felix 
(1808), L. It. 2 A. & E. 273 ; Nordcii Steam Co. v. Dempsey 
(1876), 1 C. l\ D. 651 ; Nelson r. Dahl (1879), 12 Ch. D. 
568 : Nielsen v. Wait (1885), 14 Q. li. D. 516 ; Lcoula 8.S. 
Co. V. Itaiik, [1908] 1 K. B. 499. 


3940. .] — Sanders v. Jenkins, No. 3567, 

ante. 


3941. Arrival alongside wharf.] — Bastipell v. 
Lloyd, No. 3634, ante. 

3942. .]- — A vessel under a c' arterparty “ to 

proceed to D. & deliver cargo alongside consignee’s 
or railway wharf, or into lighters, or any ve^el or 
wharf where she may safely deliver, as ordered,” 
w^ ordered by the charterers to discharge at the 
railway wharf, but was not able to obtain a berth 
there for twenty -four hours after her arrival : — 
Held : the shipowners could not claim demuiTage 
for the delay, as the “ lays days ” did not com- 
mence until the vessel was beithed at the place 
ordered. — M urphy v. (V)Ffin (1883), 12 Q. B. i). 
87; 32 W. R. 616; 5 Asp. M. L. 0. 531, n., 
D. C. 


:~lf.F. Tho Caiisbi-ook (1890), 15 1\ D. 98. 
Consd. l^uitAJd StHtos Shipping Boai'd v. Strick, 11926] 
A. C. 545. Eeld. Pyiuaii v. DroyfuH (1889), 21 Q. B. D. 
152 ; Thareis Sulpliiir & Copper Co. r. Moivl, [1891] 


2 Q. B. 647 ; Watson t\ Bonier (1899), 4 Com. Cas. 335 ; 
Lconis S.S. Co. v. Hank, [1908] 1 K. B. 499. 

3943. 

3944. 


The Carisbrook, No. 3930, ante. 
.] — ^A chaiterparty provided that a 


steamer was to load a cargo at Sunderland, & 
proceed therewith to Genoa or Savona, as ordered, 
& there deliver her cargo alongside wharf &/or 
vessel &/or craft as ordered ; & that the cargo 
was to be taken from alongside by consignees at 
port of discharge at the average rate of 600 
tons per day, weather permitting, Sundays & 
holidays excepted, “ provided steamer can deliver 
it at this rate ; if longer detained consignees to pay 
steamer demurrage at the rate of id. per net 
register ton per running day. . . , Time to com- 
mence when steamer is ready to unload & written 
notice given, whether in berth or not. In case of 
strikes, lock outs, civil conunotions, or any 
other causes or accidents beyond the control of 


the consignees which prevent or delay the dis- 
charging, such time is not to count unless the 
steamer is already on demurrage.” The steamer 
was ordered to Savona, & anived & was moored 
at the Punta, inside the port & harbour, on Sept. 22, 
1909, when she gave notice of her readiness to 
unlo^. All the berths alongside wharves were 
occupied by other vessels, & the steamer could 
not get to a berth alongside tho wharf until Sept. 26, 
when unloading commenced. By reason of certain 
rule^ made by the shore labom'ers, & recognised 
& sanctioned by the port authorities, shore 
labourers would not discharge vessels until they 
were in berth alongside a wharf, &, further, cargo 
was not brought to the rail by the ship’s crew but 
by the shore labourers. These rules had for 
several years been part of the regulations of 
the poi*t of Savona. Pltfs., the owners of the 
steamer, in an action against defts., who had 
chartered the vessel & were the shippers of tho 
cargo, contended that time began to run as from 
the notice of Sept. 22 & claimed demm’rage, while 
defts. contended that no demurrage was payable 
on the groimds (a) that the steamer was not an 
an-ived sliip & ready to unload until berthed 
at the wharf, & (6) that, the delay being due to 
the rules of the poit-, the case was witliin the clause 
as to strikes, etc.: — Held: (1) time commenced 
to i*un when tho steamer was ready to unload 
“ whether in berth or not ” on notice being given ; 
(2) the delay caused by the regulations was 
not a matter ejusdem generis with strikes, lock outs, 
& civil commotions, & was not within the strike 
clause of the charterparty; & defts. were liable. 
— Northfield S.S. Co. v. Compagnie L’ Union 
Des Gaz, [1912] 1 K. B. 434 ; 81 L. J. K. B. 
281; 105 L. T. 853; 28 T. L. R. 148; 17 

Com. Cas. 74 ; 12 Asp. M. L, C. 87, C. A. 

AnnotaiimiH : — As to (1) Refd. Baird v. Price, Walker (1916), 

115 L. T. 227. As to (2) Apprvd. Alexander Akt. 

Damiiskibei Manna, [1920] A. C. 88. Generallf/, Reid. 

United States Shipplutr Board t\ Strick, [1926] A. C. 545. 

3946. Arrival at a general berth — Coal vessel.] — 

Jenneit V. Meek (1860), 3 L. T. 817 ; 1 Mar. L. C. 
40. 

3946. Arrival under coal tip — “ Usual colliery 
guarantee.”] — By a charterparty between pltfs. & 
defts. it was provided that pltfs.’ vesstd should 
proceed to Grimsby & there load a cargo of coal 
in the usual manner according to the custom of 
the place from such collieiy as the charterers 
might direct ; & the loading time should be thirty- 
six running hours “ on terms of usual colliery 
guarantee.” The vessel arrived at the usual load- 
ing dock at Grimsby & was ready to load on July 19. 
Owing to the coal strike in South Wales a very 
large number of vessels were waiting to load coal 
at Grimsby, & pltfs.’ vessel was unable te jet a 
berth at a coal tip until July 29, when she was 
loaded within thirty-six hours. The coal was 
loaded from collieries at which no ” colliery 
guarantee ” was in use : — Held : defts. were not 
liable to pay demurrage, because there was a 
” usual colliery guarantee ” in use at Grimsby, 
by which the time for loading did not commence 
until the vessel came under a coal tip. 

What is the meaning of the word ** usual ” ? 


PART VII. SECT. 8, SUB-SECT. 8.- 
B. (b) i. 

3939 i. Arrived ai usual place of dit 
charoe.] — The computation of tlni 
during which lay daya are to ru 
lieghiB, In the absence of anything t 
the contrary in tho oonti^t, ^t 
the arrival ef the ship at the usual o 
designated place of discharge in th 

S ort of dostination. — M*1 ntosu i 
INCLAIB (1877), I. li, 11 C. L. 456.— IB 


8946 i. Arrived at a general berth — 
Coed vessel,] — A charferparty stipulated 
that tho vessel should “ proceed to a 
loading berth in L. docks, as ordered, 
& there load in ten working days, as 
customary, a full Sc complete cargo 
of steam coals."* On Apr. 16, the 
master intimated to the charterers 
that the ship, then lying at a loading 
berth was ready to receiye her cargo. 
The charterers hM, however, entered her 


in tho dock master’s books for a crane 
berth, for which the vessel had to wait 
her turn till May 3. In an action for 
domurrage : — Held : under tho charter- 
party tho charterers had tho choice of 
a loading berth, but the lay days 
commenced to run from Apr. 17, when 
tho loading might have been com- 
menced. — Daijj’oiuso V. Mason Sc Co. 
(1876), 3 li. (Ct. of Seas.) 419; 13 
Sc. L. R. 270 .— scot. 
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A tluBg IS noiio the less ** usual ** because there are 
e^eptions to its use & because there arc persons 
who object to use it. It is “ usual ” if it is in 
genem use (Lord Russell, C.J.).— Siiamrock 
Co. V. Sto^y & Co. (1890), 81 L. T. 413 ; 16 
I. 1 . 1 * K. D ; 8 Asp. M, L*. 0. 590 ; 6 Com. Cas. 21, 

Tho^n v.pov/ea,tA3 S.,S. Co.. [ISIO] 

8947. ^Ival In outer harbour— Port with Inner 
ft *l**^ti*>**'**?'’*^®’^ — charterparty it was agreed 
that pltf. s steamship should proceed to “ Odessa 
or so near thereunto as she might safely get,” & 
there load a cargo, “ twelve running days,” Sun- 
days excepted, “to be allowed for loading & 
discharging, & ten days on demurrage over & 
above the said lay days.” Tlie port of Odessa 
contamed an outer & an inner harbour. The 
ve^el arrived at a point in the outer harbour at 
which she was as near as she might safely get to 
a loading bortli, & the master gave notice to defts.’, 
tlie charterers, agents that she was ready to load. 
The cargo was stored at a quay in the inner harbour, 
& the agents were unwilling to load it elsewhere. 
Tlie quays in the two harbours were the only places 
at which it was iiracticable to load, but there was 
no custom by which steamships imder charter- 
paHy were not considered ready to receive cargo 
until after being moored alongside a quay. Owing 
to the crowded state of the port there was much 
delay before the vessel was able to take her place 
at the quay in the inner harbour where the cargo 
was stored, & she w^as not loaded till more than 
twelve days had elapsed from the time of her 
arrival in the outer harbour : — Held .* the lay days 
were to be computed from the time of the arrival 
of t he vessel in the outer harbour, & defts. were 
liable for demurrage. — P yman Buotheks v, 
Dueyfus Buotiieiis & Co. (1889), 24 Q. B. D. 152 ; 
38 W. K. 447 ; svb nom. Re Pyman & Co. & Duey- 
FX7S & Co., 59 li. J. Q. B. 13 ; (51 L. T. 724 ; (5 
T. L. R. 2 ; 0 Asp. M. L. C. 444, D. 0. 

Loonis 8.S. Co. r. Paiik, ri908] 

Strtek, 11929 ”• 

3948. Mooring alongside quay— Custom of port.] 

— Nouden S.S. Oo. V. Dempsey, No. 3928, unte. 

3949. .]— ANOLO-ilELIJ 2 NIC S.S. Co., 

1>"®yfus (Ixiuis) & Co., No. 4368, po.s<. 

3950. Delivery of notice of readiness. I— The 
('ARISBUOOK, No. 3930, ante. 

charterparty, dated July 10, 
1894, provided that the ship should proceed to a 
customary loading place in the Royal Dock, 


Grimsby, & there receive a cargo of coal “ to be 
loaded as customary at Grimsby as per colliery 
guarantee in fifteen colliery working days.” 
Demurrage to be at the rate of 4d. per ton per day. 

By a colliery guarantee, dated July 20, 1894, 
the colliery co. agreed with the charterers to load 
the ship with a cargo of coal “ in fifteen colliery 
working days after the said ship is wholly un- 
ballasted & ready in dock at Grimsby to receive 
her entire cargo, strikes of pitmen, etc., always 
excepted. Time not to commence before Aug. 2. 
Time to count from the day following that on which 
notice of readiness is received, the said notice, 
in writing, to be handed to office ... as soon as 
the ship is actually ready as above stipulated & 
not before. . . . The ship to move to the spout 
& proceed with her loading whenever required to 
do so during the entire continuance of her lay days. 
Demurrage as per charterparty, but not exceeding 
4d. per registered ton i^er colliery working day.’* 
The customary loading place for coal in the 
Royal Dock, Grimsby, was under a “ si^out ” or 
shoot, tlnough which the coal was shot on board 
the ship. 

Notice that the 8hix> w^as ready was given on 
Sept. 3. She had to wait her turn to get under the 
spout, &, but for delay for which it was admitted 
the charterers were responsible, she could have 
been placed under it on vSex)t. 17. She did not in 
fact get under it until Oct. 10. Tlie loading was 
completed on Oct. 13. In an action by the ship- 
owner against the charterers for demui’rage : — 
Held : the provisions of the colliery guaran&e as 
to loading were incorporated into the charter- 
party, & the fifteen lay days commenced to run 
from the day after that on which notice was given 
that the ship was ready in the dock at Grimsby 
to receive the cargo. — Monsen r. Macfakiane 
& Oo., [1895] 2 Q. B. 5(52 ; 65 L. J. Q. B. 57 ; 73 
D. T. 548 ; 11 T. L. R. 561 ; 8 Asp. M, L. C. 93 ; 
1 Com. Cas. 51, C. A. 

Annotations: — Consd. Shamrock S.S. Co. r. Htoivy (1808), 

4 Com. Cas. 80. Apld. Thormaii v. Dowgato S.S. Co., 

I1910J 1 K. B. 410. R^d. Saimdcrs v. JcnkiiiH (1896), i:$ 

T. L. 11. 24 ; Weir r. ririo.CNo. 1 ) (1808), 3 Com. Cas. 2G3. 

3952 . ,] — Leonis S.S. Co., Ltd. v. Rank, 

Ltd., No. 3937, ante, 

3953. .] — Nukthfieli) S.S. Co. v, Com- 

pagnie L’ Union Des Gaz, No. 3944, ante, 

3954. Twenty-four hours after receipt of notice 
of arrival.] — Bryden v. Niebuhr, No. 1917, ante, 

3955. Report at custom house — & in free pra- 
tique.] — Macbeth v. Wild Co. (1900), 16 
T. L. R. 497. 


3960 i. Delivery of notice of readiness, 
^rho worcln “ lay days to count who: 
the ship is ready In a jiroper loading o 
fiischarging berth respectively,” mean 
when the vessel is at the port named 
has discharged ballast, & the maste 
has given notice to the ohaTtei*or tha 
ho is ready to receive cargo ; where 
upon, it is the duty of the chart-erci 
not the master, to provide a jiropo 
loading berth. — L ovitt v. JSnow’bal] 
(1895), 33 N. B. K. 203.— CAN. 


8950 ii. On Aug. 28, th 

niastor mailed a notioo to the char tore 
that the vosso] was then at loadlnj 
j^rth & ready to receive cargo on Aug 
29. At the time notice was sent, th' 
was not at loading berth 
; the vessel should have been a 
loac^g berth ready to recoivo carg( 
at the time notice was sent, & th 
notice was Insufflcient. — Ctthuinc} r 
McLkou (1900), 20 C. L. T. 107 ; ! 
N. B. Eq. Hep. 03.— CAN. 


^ -Beporf at custom house.] — A 
vesTOl having been ordered to Savona, 
anchored in the roads there on a 


Tuesday moniing, & was reported nt 
the custom house at 3 p.m. on that 
(lav, but had to wait until a later date 
before she could get into the harbour, 
& until a still later date before she got 
into the berth w'here she discharged 
her cargo. In an action for demurrage 
it W’os admitted that the roads were 
outside the geographical limits of the 
port of Savoua & of w'hat was known 
commercially os the port, & were the 
ordluory ploc^o at w^lch vessels lay 
until there should bo room in the har- 
boiu* where alone dischai-ging could ho 
effected. The pursuers averred ** that 
according to the custom of the port, 
vessels ou arrival in the roads are 
reported at the custom house, are 
allotted berths in the harbour according 
to the oi*der of reporting”: — IfcUt: 
assiuuliig the. pursuer's averment to be 
accurate, the time at which under l-ho 
charterparty the lay days began was 
3 p.ni, on Tuesday, the hour of n^port- 
ing at the ciistoiu house, although the 
vessel had not then arrived a a plac‘o 
in the harbour where she could dis- 
charge. — Hobsley Like, Ltd. v, Roe- 


I I’liUNti Bkotukrh, (1908] S. C. 80G ; 

' 45 Sc. L. H. 091.— SCOT. 

n. TAglitcniny ship.] — A charter- 
party prnvideii for payment of demur- 
rage by the charterer for every day’s 
detent, ion of the vessel by his default, 
& that she should lx? ordered to a port 
where she could discharge ” always 
afloat ” : by the bill of lading she was 
ordered to the ” Port of Newry ” ; 
from the weight of the cargo, the <lcpth 
of w'atcr, & the draught of the vessel, 
it was necessary to discharge part of 
her cargo at ” The Pool ” in Carling- 
ford Hoads, about 10 miles from 
Newry ; — field : ” The Pool ” being 
within the ” Port of Newry ” in its 
legal sense 8c not as a geographical 
expression, the lay days began to 
run from the date of tiio commencement 
of the discharge at ‘‘ The I’ool.” — 
Gafi'auim V . Walker (1876), I, H. 
10 V. Ji. 250.— IR. 

o. Effect of failure of charterers to 
provide cargo.] — A ship arrived cn 
Nov. 13, & ou the same day the master 
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drD.] 

8956. Completion of voyage — ^No direction as to 
berth.] — ^Armembnt Adolf Dbppb v. Bobinson 
(John) & Co., Ltd., No. 3668, ante, 

8957. Provision of sufficient cargo— To com-* 
mence loading.] — Be Bicuabdsons M. Samuel 
& Co., No. 1680, ante, 

ii. Vessel to Load or Unload in Turn. 

See Sect. 15, sub-sect. 4, B., post. 


C. Running Days. 

8958. Whether^calendar days.] — The Katy, No. 
3923, ante. 

8959. .] — A clause in a charterparty pro- 

vided as follows : “ Cargo to be loaded at the rate 
of 200 tons per running day, Sundays & holidays 
excepted ... & time for loading shall commence 
to count twelve hours after written notice has been 
given by the master, brokers, or agents, on working 
days between 9 a.m. & 6 p.m. to the charterers or 
their agents that the vessel is in readiness to receive 
cargo ...” : — Held : the running days con- 
templated by the clause were running days begin- 
ning at the expiration of twelve hours after the 
giving of the notice by the master, & were not 
calendar days coimting from midnight to midnight. 
— Leonis S.S. Co., Ltd. v. Bank (Joseph), Ittd. 
(1908), 24 T. L. B. 280 ; 11 Asp. M. L. C. 142 ; 13 
Com. Cas. 161 ; on appeal^ 99 L. T. 513, C. A. 
Annotation: — Refd. Langrtiam S.S. Co. v. * allagher (1911), 

12 Asp. M. L. C. 109. 


3960. Whether consecutive days.] — Nielsen v. 
Wait, No. 3555, ante. 

3961. Commencement of — Arrival in loading 
dock.] — ^By a charterparty it was agreed that 
pltf. should at L. load on the deft.’s vessel, the P., 
a cargo of coal, & that she should proceed there- 
with to D., “ the vessel to be loaded & discharged 
in nineteen running days, or if longer detained, to 
pay £4 per day demureage.” At the foot of the 
charterparty was a memorandum, ” Vessel to load 
in B. M. dock or W. Dock, high level.” On the 
day following the execution of the charterparty, the 
P. was, as a matter of favour, admitted into the 
W. Dock, & was then ready to receive her cargo, 
but owing to the regulations of the dock authorities, 
she did not begin to load until about a fortnight 
later. Upon her arrival at D. disputes arose 
between her captain & pltf. as to the form of the 
bill of lading, & in consequence thereof her cargo 
was not unloaded until twenty days had elapsed 
after the expiration of the nineteen iiinning days, 
if calculated from the time of her admission into 
the W. Dock. In order to obtain delivery of the 
cargo, pltf. was obliged to pay £80 claimed i 
demurrage in respect of the twenty days, which 
he now sued to recover back : — Held : the nineteen 
running days were to be calculated from the time 
when the P. was admitted into the W. Dock, 
pltf. was liable for demurrage, & the action would 
not lie. — Davies v. McVeagh (1879), 4 Ex. D. 
265 ; 48 L. J. Q. B. 686 ; 41 L. T. 308 ; 28 W. B. 
143 ; 4 Asp. M. L. C. 149, C. A. 

Annotations : — Conid. Nelson v. Dahl (1879), 12 Ob. D. 568, 
Dbtd. Morphy v. Coffin (1883), 12 Q. H. D. 87. Apld. 
The Carisbrook (1890), 15 P. D. 98. Ezpld. Tbarsls Sulphur 
& Copper Co. V. Morel, (1891 1 2 Q. B. 647. Befd. Postlo- 
thwalte V. Freeland (1880), 28 W. K. 833 ; Hick f>. Tweedy 
(1890), 63 L. T. 765 ; Leonis S.S. Co. v. Hank, fl908] 
1 K. B. 499 ; United States Shipping Board v, Strick, 
119261 A. C. 54.5. 


8962. Notice of readiness to load.]— 

Leonis S.S. Oo., Ltd. v. Bank (Joseph), Ltd., 
No. 3969, ante. 

3963. Duration of— Seventy running days in the 
whole.] — Stevenson v. York (1790), 2 Chit. 670. 

3954. Time at final port of discharge 

excluded.] — Sweeting v. Dauthbz, No. 3696, ante. 


D. Working Days. 

8965. When implied— Disch^ge in specified 
number of days.] — ^Where there is a clause in a bill 
of lading, that the cargo shall be taken out in a 
certain number of days, or to pay demurrage, it 
means working days, not running days. — Cochran 
V. Betberg (1800), 3 Esp. 121 ; 170 E. B. 660, 


E. B. 






^ f>o T T T1 


3966. Conventional day.]— By a charterparty 
the Ben Vrackie was to proceed to Marmaj^a & 
there load a cargo of ore, which was ” to be shipped 
at the rat© of 500 tons per clear working day of 
24 hours (weather pcniiitting), Sundays & holidays 
always excepted ; & to be discharged at 500 tons 
per like day (except in the case of . . . scarcity of 
workmen, epidemics . . . interventions of sanitary. 
Customs, & other constituted authorities, or any 
cause beyond the personal control of^ shipper, 
charterer, or consignees, which may hinder the 
loading or discharge of the said vessel. In these 
cases lay day hours not to count & demurrage not 
to accrue. In case charterers can awange to load 
or discharge ship on Sundays or holidays, captain 
to allow work to be done, half such time actually 
used to count. Days to be averaged over all 
voyages performed under & during the entire 
currency of this charter to avoid demurrage. 
Loading time to count from 6 a.m. after ship is 
reported at Custom House & ready free of turn. 

. , . Time not to count at port of loa;ding & 
discharge between the hours of 1 p.m. on Satur- 
days & 7 a.m. on Mondays. Shin to work day & 
night if requested to do so.” The Ben Vracktc 
arrived at Marmagoa in April, 1908. Earlier in 
the same year plague had broken out at Marmagoa, 
but it had come to an end in April. The plague 
had caused a scarcity of workmen, & that had 
delayed the vessels which arrived at Marmagoa 
before the Ben Vrackie, & she had to wait until 
some of those prior vessels had left the berths. 
Aditional delay was caused to the Ben Vrackic 
by the fact that another vessel which arrived after 
her was allowed by the railway co. owning the 
wharf to get a berth in priority to the Ben Vrackie. 
At Marmagoa the working day was 10 1 hours. 
The Ben Vrackie having been detained for some 
time at Marmagoa, the shipowners claimed 
demurrage ; — Held : ( 1 ) under the charterparty a 
“ day ” was not a calendar day, but a conventional 
day ; (2) the vessel’s right to demurrage at Marmagoa 
must be determined according to the number of days 
occupied there in loading, although the charterera 
would be entitled to abate the amount of such 
demurrage by taking credit for any time saved ar the 
port of discharge ; (3) the charterers were not 
excused by the exceptions of scarcity of workmen or 
epidemics, inasmuch as it had not been shown that 
either of these causes had hindered the loading 
of the Ben Vrackie ; (4) the act of the r^way 
CO. in allowing another vessel to get a berth before 
the Ben Vrackie was not an in^rvention of “ uni- 
tary, customs, & other constituted authorities 


gave written Intimation to the char- 
terers that the ship was ready to receive 
cargo. On Nov. 14, a berth was avail- 
able for loading the cargo, but as there 
was no cargo forward for the ship. 


the berth, in accordance with the 
harbour rules, was given to another 
vessel : — Held : the lay days com- 
menced to run on Nov. 14, as the ship 
would have been berthed on that date 


it for the fault of the charterers in 
ling to have the cargo ready for smp- 
3nt.— L illy & Co. v. Btbvbnson 
». M.) & Co. (1896), 22 B. (Ct J)f Sees.) 
8 ; 32 So. L. R. 212.— SOOT. 
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within the meaning of those words in the excep- 
tions clause. — ^Watson Brothers v. Mysore 
Manganese Co., Ittb. (1910), 102 L. T. 109 ; 26 
T. L. R. 221 ; 54 Sol. Jo. 234 ; 11 Asp. M. L. C. 
364 ; 16 Com. Cas. 159. 

Annotation: — As to (1) Consd. Orpheus S.S. Co. v. Bovill 

(1916), 114 L. T. 750. 

8967. Whether Sundays excluded.] — Commer- 
^ CTAL S.S. Co. V. Boulton, No. 3910, ante. 

3968. .] — Nielsen v. Wait, No. 3655, ante. 

8969. .] — By a charteiparty dated Apr. 13, 

1915, pltfs. chartered their vessel, the O., to an 
American export co. to carry a cargo of 0,350 tons 
of grain from N ewport News to Avonmouth. By a 
contract of sale the ownership of the cargo passed 
to defts. The chart/crparty & the bill of lading, 
which was to complete & supersede the charter- 
party, provided that the vessel should “ be loaded 
according to berth terms, and with customary 
berth dispatch, & if detained longer than five 
days, Sundays &> holidays excepted, charterers to 
pay demurrage fat a ceitain rate] . . . provided 
that such detention shall occur by default of 
charterers or their agents, & same rate of demur- 
rage to apply at port of discharge,” & further, that 
she should discharge at Avonmouth, “ in accord- 
ance with the rules of the Bristol Channel &> West 
of England Corn Trade Assocn.” It was also 
provided that the steamer might discharge at all 
hours when the customs authorities would allow 
her to do so, provided that an extra expense in 
working at night or on Sundays should be borne 
by the party ordering the work. The iniles of the 
Bristol Channel & West of England Corn Trade 
Assocn. provided that a steamer carrying a cargo 
of 6,350 tons should be allowed eight ” working 
days of twenty-four hours each,” Sundays ex- 
cluded, to discharge. The O. arrived off Avon- 
mouth at 8.15 a.m. on Tuesday, July 6, & by the 
terms of the charterparty & bill of lading the lay 
days began at that time. The discharge was 
finished at 6 p.m. on July 23. Pltfs. claimed 
demurrage in respect of eight days, nine hours, 
alleging that, allowing for exclusion of Sunday, 
July 11, the lay days ended at 8.15 a.m. on July 
15 : — Held : (1) the provision that the same rate 
of demurrage should apply at the port of discharge 
as at the port of shipment did not necessarily imply 
that tlie liability of the charterers was restricted 
at the port of discharge as at the port of sliipment ; 
(2) “a working day of twenty-four hours ” meant 
a period of twenty-four hours commencing at the 
time when the ship was ready to discharge, ex- 
cluding Sundays & certain other excepted days. — 
Orpheus Steam Shipping Co. v. Boviij^ & wSons 
(1916), 114 L. T. 750 ; 13 Asp. M. L. 0. 404. 

3970. Holidays excluded — Christmas Day.] — 
Nielsen v. Wait, No. 3555, ante. 

3971. Fraction of days Included.] — Commercial 
S.S. Co. V. Boulton, No. 3910, ante. 

3972. .] — Yeoman v. R., No. 3853, ante. 

3973. ** Working day of twenty-four hours.’*] — 
A charterparty provided that the charterers 
were “ to be allowed 350 tons per working day of 
twenty-four hours, weather permitting, Sundays 

6 holidays excepted, for loading & discharging 
. . . same to count from 6 a.m. of the day follow- 

PART VII. SECT. 8, SUB-SECT. 3.— D. 

8967 i. Whether Sundays eroluded .] — 

In computing demurrage Sunday is to 
be reckoned as one of the days to bo 
allowed for. If the parties wish to 
exclude any days from the computa- 
tion they must be expressed. — Giblon 
V. Miohakl*s Bay Lumber Co. (1885), 

7 O. R. 746.--CAN. 

99 A 7 B — — 1 — Thft nh nf p 


ing the day when steamer is reported at the 
Custom-house, unless she be reported before noon, 
in which case time to count from notice of readi- 
ness & in every respect ready to load or discharge 
respectively in free pratique. Steamer to work at 
night if required. Also on Sundays & holidays, 
such time not to count as lay days unless used : — 
Held: the charterers were entitled to twenty- 
four working hours, for the loading or discharging 
of each 350 tons. 

There is no such thing as “ a working day of 
twenty-four hours ” ; the thing is absurd ; nobody 
supposes people to work for twenty-four hours 
(Lord Halsbury, C.). — ^Forest S.S. Co. v . 
Iberian Iron Ore Co. (1899), 81 L. T. 563 ; 16 
T. L. R. 59 ; 9 Asp. M. L. C. 1 ; 5 Com. Cas. 83, 
H. L. ; affg. S. C. svb nom. Rhymney S.S. Co., 
I/TD. V . Iberian Iron Ore Co., Ltd., Forest S.S. 
Co., Ltd. v. Iberian Iron Ore Co., Ltd. (1898), 
79 L. T. 240, C. A. 

Annotations Axild. Watson v. Mysore Manganese Co. 

(1910), 102 L. T. IfiO. Consd. Orpheus S.S. Co. v. Bovill 

(1910), 114 L. T. 750. 

3974. .] — Orpheus Steam Shipping Co. v. 

Bovill & Sons, No. 3969, ante. 

3975. Weather working day — Mode of computa- 
tion.] — A charterparty provided that cargo should 
be loaded at a certain rate per weather-working 
day. On certain days owing to bad weather cargo 
could only be loaded for a few hours : — Held : the 
time so occupied in loading cargo was not to be 
reckoned against the charterers as a whole, but as 
a part only, of a weather-working day. 

Where work is stopped by bad weather, but a 
substantial quantity of work is done, though not 
amounting to half a day, it is Uy be reckoned as 
half a day : where substantially more than half 
a day’s work is done, though not amounting to a 
whole day, it is to be counted as a whole day ; 
no smaller fraction than half a day should be taken 
into the calculation. — ^Branckelow S.S. Co. v, 

I Lamport & Holt, [1897] 1 Q. B. 570 ; 66 L. J. 
Q. B. 382 ; 2 Com. Cas. 89. 

Annotation^i : — Reid. Nelson ,r. Nt'lson Line, Liverpool, 

[1907 J 2 K. B. 705 ; Whittall v. Rahtken’s Shipping Co.. 

[1907] 1 K. B. 78,3. 

3976. Construed in natural & ordinary 

meaning— Admissibility of evidence of custom to 
contrary.] — The expression “ weather working 
day,” as used of lay days for loading or dlschar^ng 
a vessel, has a natural <fc ordinary meaning, 
namely, a day on which the work of loading or 
discharging is not prevented by bad v^eather. 
Therefore, where by a charterparty the charterers 
bind themselves to take delivery of the cargo at an 
average rate per weather working day, e'ddence 
of a custom that at the port of discharge the 
expression bears a different meaning is not admis- 
sible. 

By a chaiierparty a vessel was to proceed to one 
or two safe ports between Valparaiso & Pisagua 
inclusive, as ordered on arrival at Valparaiso, & 
there deliver the cargo in the usual &> customary 
manner alongside such wharf, etc., where she could 
always safely lie afloat as directed by the con- 
signees. The exceptions clause included a pro- 
vision, “ detention through . . . delay by . . . 
surf . . . not to count in the time allowed for 


vessel engaged t.o take delivery of 
cargo, which was to be unloaded under 
an agreement with the owners, “ as 
fast as ship could put it out,” & to 
supply & put on board ballast. The 
vessel was detained beyond the lay 
days by delay on the part of the 
charterers to take delivery as fast as 
the ship could put it out. & by their 
not supplying bsdlast to keep the ship 

In trim niirin">the dWh i-»1n*» ’ — • 


although no protest had been taken 
they wore liable to the owners in 
demurrage for the number of days 
which the ship was detained over the 
lay days. Sc in this question. Sundays, 
holidays, & days when the weather 
prevented unloading, ought not to be 
computed. — Price v, Thomson & 
Gray (1885), 22 Sc. L. R. 690.— SCOT, 
p. Holidays excludai — Feast of 
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loading or tliscliarging.” The cargo was to be 
taken delivery of from alongside sliip at i>ort of 
discharge, “ at the average rate of not less than 
250 tons per weather working day (Hundays & 
holidays cxcept.ed).” . . . The vessel was ordered 
to discharge at Valparaiso: — Held: (1) evidence 
was not admissible to show that by the custom of 
the port of Valparaiso a surf day (i.e., a day on 
which the surf on the beiich is so heavy that 
lighters cannot land their cargo there without 
unusual difficulty & delay) does not count as a 
weather working day, & surf days were fixed by 
the decision of the port captain ; (2) the exception 
“ detention through . . . delay by . . . surf . . . 
not to count in the time allowed for . . . dis- 
charging,” was not limited to detention through 
delay caused by surf in the discharge of the cargo 
from the ship into lighters, but included detention 
through delay caused by surf in landing the cargo 
from the lighters on to the beach. — Bennetts 
& Co. V . Brown, [1908] 1 K. B. 490; 77 
L. J. K. B. 515 ; 98 L. T. 281 ; 24 T. L. B. 199 ; 
52 Sol. Jo. 160; 11 Asp. M. L. C. 10; 13 Com. Cas. 
110. 

Annotation. : — As to (1) Dbtd. Biitlsh & Mexican Shipping 

Co. V. Lockett, [1911] 1 K. B. 204. 

3977. ** Surf days.'*] — Bennetts & Co. v. 

Brown, No. 3976, ante. 

3978. .] — ^British & Mexican Ship- 

ping Co., IjTD. V . Ixickett Bpothers & Co., 
Ltd., No. 4504, post 

3979. Colliery working day — Exclusion of non- 
working hours — Saturday to Monday.] — charter- 
party provided that a sliip should proceed to a 
named port & tliere load, in the usual custo- 
mary manner always afloat in days to be arranged 
colliery working days, as per colliery guarantee 
form,” a cargo of coal. The colliery ^arantee 
provided for the loading of the ship in fifteen 
days, & contained certain exceptions as to time, 
which were ” not to be computed as part of the 
aforesaid loading time, unless used,” including 
holidays, time from 5 ji.m. on Sattirday until 7 a.m. 
on Monday, & any time lost through strikes 
causing a stoppage at the colliery. The colliery 
guarantee also provided that ” for the purpose of 
tliis guarantee all holidays full day stoppages at 
our collieries shall be deemed to commence at 
5 p.m. the working day preceding, & to end at 7 a.m. 
the working day, following such holiday or stop- 
page & that demurrage, if any, was to be at certain 
specified rates per day, ” demurrage to be in 
accordance with the above scale payable per 
colliery working day, or in proportion for any part 
of a day, which for the purpose of computation 
shall be divisible into twenty -four parts.” The 
parties had agreed that demurrage at the port of 
loading should be payable at a certain rate other 
than that specified in the scale in the colliery 
guarantee. In an action by the shipowners 
claiming demurrage at the port of loading : — Held : 
in computing the time for which demurrage was 
payable, the time after 6 p.m. on the days pre- 
cedi^, & the time before 7 a.m. on the days suc- 
ceeding, Sundays & holidays did not count, — 


Olink V , Hickie, Boiiman & Co. (1899), 15 T. L. B. 
408 ; 4 Com. Cas. 292, C. A. 

Annotation : — Apld. Saxon S.S. Co. r. Union S.S. Co. (1800), 

68 L. J. Q. B. 914. 

3980. ,] — Defts. chartered pltfs.’ 

ship to load a cargo of coal. The charterparty 
provided that the ship should proceed to a named 
dock, & there load a cargo of coal in twelve clear 
working days, Sundays & holidays excepted, 
” subject to the conditions of the colliery guaran- 
tee,” ” demurrage at loading port as per colliery 
guarantee.” The colliery guarantee provided for 
the loading of the ship in twelve days, & contained 
certain exceptions as to time, wihch were ” not 
to be computed as part of the aforesaid loading 
time, unless used,” including all holidays whereby 
work was suspended at the docks or colliery, time 
from 6 p.m. on Satm’day until 7 a.m. on Monday, 
& any time lost through strikes causing a stoppage 
of tlie colliery. The colliery guarantee also pro- 
vided that “ for the purpose of this guarantee all 
holidays & full day stoppages at our collieries shall 
be deemed to commence at 5 p.m. the working 
day preceding, & to end at 7 a.m. the working day 
following such holiday or stoppage ” ; & that 

demmTage, if any, was to be at certain specified 
rates per day, varying in proportion to the tonnage 
of the vessel, ‘‘ demurrage to be in accordance with 
the above scale payable colliery working 
day.” The ship proceeded to the x^oi’t named. 
The lay d.ays commenced on Mar. 16, & expired 
on Mar. 31 . On Apr. 9 a strike commenced at the 
colliery. The ship remained at the port. On 
May 24, the strike continuing, the colliery co. 
gave notice that they could not load the ship, 
which notice was, on May 20, communicated to 
pltfs. They, with reasonable dispatch, obtained 
another cliaiierxiarty, & the ship left the poi*t on 
June 17: — Held: (1) “colliery working day” 
meant a day which was an ordinary working day 
at the colliery in normal circumstances, although 
no work might, in fact, have been done at the 
colliery on such day ; (2) the exception as to time 
lost through strikes only apxjlied to the lay days & 
not to the time when the ship was on dommrage ; 
(3) the shipowners were justified in keeping the 
ship at the port after the strike commenced, ^ 
were entitled to demurrage for every day from 
Mar. 31 up to .lune 17, excluding Sundays & 
liolidays ; (4) in calculating the period of demur- 
rage no account was to be taken of the conven- 
tional extension of Hundays A holidays; A the 
demurrage period included the time from 5 p.m. 
to midnight before A from midnight to 7 a.m. after 
Hundays A holidays. — Saxon S.S. ()o. v. Union 
H.S. Oo. (1900), 69 L. J. Q. B. 907 ; 83 L. T. 106 ; 


16 T. L. B. 527 ; 9 Asp. M. L. C. 114 ; 5 Com. Cas. 
381, IT. L. 

Annotations: — As to (1) Apld. OrphouB S.S. Co. v. Bovill 
(1916), 114 L. T. 750. Refd. BHllwh & Mexican Shippinff 
Co. V. Lockett, 11911 J 1 K. B. 264. As to (4) Reid. Clink 
V. Hickie, Borman (1899), 15 T. L. It 408. Uencrally, 
Reid. Akt. llcidar v. Aroos, [1927] 1 K. B. 352. 

3981. Strike days Included.] — Saxon S.S. 

Co. V, Union S.S. Co., No. 3980, ante, 

3982. Specified quantity discharged per diim — Day 
lost through wet weather.] — ^A.,B., C., AD., ai^ed 
to purchase a cargo of coals, in certain proportions, 


kept 08 a national holiday in Peru, is 
not a working day. — Holman v, 
Peru\’’Ian Nituatr Cq. (1878), 5 11. 
(C^t. of Bcbb.) 657 ; 15 Sc. L. It. 349.— 

BOOT. 

8977 1. Weather vHirking day — “ Surf 
days .'*] — In an outward & a homeward 
chartemarty a certain number of 
** workmg <layB " were allowed for 
disohargiiig the outward A loading the 


homeward cargo. In an action for 
demurrage by the owner : — Held : 
days in which the work of loading & 
discharging tobscIb in the open road- 
stead of a foreign port could not Im 
carried on on account of the surf, A 
on which by local custom such work was 
stopped by order of the oaptain of tho 
port, were “ workiug days within the 
meaning of the charterparty. — H ol- 


man r. PifiRiTViAN Nitratk Co. (1878), 
6 11. (Ct. of SesH.) 657 ; 15 Sc. L. B. 
349.-~SCOT. 

q. “ Working day of twentV’f<^ 
consecutive hours,**] — A charterparty 
provided that the ship was to bo lo^ed 
& disoharged “ at tho ratiO of 500 tons 
per working day of 24 consooutivo 
nours (weather permitting), SuD^ays 
A holidays always excepted " ; — Held : 
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to be severally taken & received out of the ship 
by them respectively at the rate of 40 chaldrons 
per day, & to settle theii* tiums among themselves; 
&; further agreed that in case of any loss or demur- 
rage, by not fixing on their respective turns, or 
by subsequent detention in working out the cargo, 
to hold themselves severally & respectively liable 
for their several & respective defaults : at the rate 
of 40 chaldrons per day, the whole cargo would 
have been cleared in nine days ; but in conse- 
quence of one of the days being wet only 6 chal- 
drons were taken out on that day ; & on the 
tenth day some of A.’s coals remained on board : — 
Held : working-days only were within the meaning 
of the contract, & as one day was wet, A. was not 
bound to pay demmrage for the tenth day. — 
Harper v. M‘Carthy (1806), 2 Bos. & P. N. R. 
258 ; 127E.R.626. 

Annotation .-—Refd. Thiis i>. Byers (1876), 1 Q. B. I). 244. 

3983. Delay through strike of discharging 

workmen.] — Dobell v. Watts, Ward & Co. 
(1891), 7 T. L. R. 622, C. A. 

Annotation: — Consd. Akt. Hellos v. Eckman (1897), 2 Com. 

Cas.7(). 

3984. .] — By a charterparty dated July 

13, 1915, pltfs. chartered the steamship AT. B, 
to defts. for a voyage with a cargo of timber 
from Archangel to Sharpness Docks. By clause 
10 of the charter the cargo was to be discharged 
with the customary steamer dispatch of the port, 
& in the ordinary working hours. By clause 11 
demurrage was fixed at £90 per day “ where 
delay occasioned through any fault of the char- 
terer.” By clause 20 the steamer was to be dis- 
charged at the average rate of 100 standards of 
timber per weather working day. On Sept. 22, 
1915, the M, B, arrived at Sharpness Docks 
with a cargo of 747 standards of timber. Pltfs. 
alleged that under the charter the lay days com- 
menced on the following day, & tliat, therefore, by 
clause 20, the unloading should have been com- 
pleted by Oct. 1, whereas in fact it was not com- 
pleted until Oct. 19 ; & they claimed £1,582 10s. 
demurrage : — Held : (1) pltfs. were entitled to 

succeed, since defts. had failed to comply with the 
terms of the charter, which was a “ fixed lay-day ” 
chai*ter, the effect of clause 20 being to quantify by 
agreement that which would liave been achieved 
by the application of clause 10 ; (2) where clause 
20 operated the words in clause 11 “ whore delay 
occasioned through any fault of the charterer,” 
became inapplicable. — Baird & Price, 

Walker & Co. (1910), 80 L. J. K. B, 935; 115 
L. T. 227 ; 13 Asp. M. L. C. 448. 

H. Sundays and Holidays Excepted, 

3985. Holidays excepted — Sundays included.] — 
Action for demurrage upon a charterparty, which 
contained the following clause : — ” The vessel to 
be loaded in Liverpool in fourteen days, & to be 
discharged, weather permitting, at not less than 
twenty-five tons per working day (holidays 
excepted), the said days to commence on the ship 
being in turn, & ready to deliver ; all days above 
the said days to be paid demiuTage at the rate of 
£5 sterling per day,” The cargo was to be de- 
livered at Constantinople : — Hedd : Sundays were 


to be included in the calculation of the lay days 
allowed for loading. — Niemann v. Moss (1860), 29 

L. J. Q. B. 206 ; 6 .fur. N. S. 775. 

3986. Work done in holidays — Whether 

treated as lay days — Presumption of agreement.] — 
Branckelow S.H. Co. v, Lamport & Holt (1897), 
[1907J 1 K. B. 787, n. ; 76 L. J. K. B. 534, n. ; 
96 L. T. 886, n. ; 12 Com. Cas. 189, n. ; 10 Asp. 

M. L. C. 472, n. 

Annotations : — Apprird. Nolson v. NcIhou Line, Liverpool, 

1 1 907 ] 2 K. B. 7(r>. Consd. VVhittall r. llahtken’w Shipping 
Co., [1907] 1 K. B. 78.*]. 

3987. Work at request of char- 

terers.] — (1) A charterparty provided that thirteen 
running days, Sundays & holidays excepted, 
should be allowed the charterers for loading the 
cargo. Dimiurragc for any days over & above the 
laying days was to bo paid at the rate of £35 per 
day. By tlu^ direction of the charterers work was 
done in loading the ship on a Sunday after the 
lay days had begun to run & before they had 
expired : — Held : the proper inference to be drawn 
was tliat the parties had agreed to include that 
day among tlu^ lay days, & notwithstanding the 
express terms of the charterpaity, that day was 
to be counted as a lay day. 

(2) In the absence of any indication to the con- 
trary, the same inference is to be drawn when 
work is in fact done in loading the ship on a 
Sunday or holiday, whether by the direction or 
at the request of the (charterers or not. 

(3) Tlic chartcTparty also i)ro\udcd that tlie ship 
should proceed to a named port there load 
a cargo. The charterers were to have the option 
of u^ing one or two neighbouring ports in the 
district of the named port, time in shifting ports 
to count as lay days : — Held : a Sunday or holiday 
occupied at the request of the charterGi*s in shifting 
from one port to another in the district of the 
named port was to be included in the lay days. — 
Whittall & Co. V. Kahtken’s Shipping Co., Ltd., 
[1907] 1 K. B. 783 ; 76 L. J. K. B. 538 ; 96 L. T. 
885 ; 23 T. L. R. 346 ; 10 Asp. M. L. i\ 471 ; 12 
Com. Cas. 226. 

Annotation: — As to (1) Apld. Kelson r. Kelson Lino, Liver- 
pool, 11907] 2 K. B. 705. 

3988. .] — Nelson (James) &S(.)Ns, 

Ltd. V. Nelson Line (Liverpool), Ltd., No. 1044, 
post. 

3989. Sundays excepted— Work done on Sundays 
— Whether treated as lay days — Presumption of 
agreement.] — Branckelow S.S. Co. v . Lamport 
& Holt (1897), [1907] 1 K. B. 787, n. : 76 I.. J. 
K. B. 534, n. ; 96 L. T, 8S(>, n. ; 12 CV/in. Cas. 
189, n. ; 10 Asp. M. L. C. 472, n. 

Annoiai'wm: -Apprvd. Nelson r. Nelson Lino, Liverpool, 
[1907] 2 K. B. 705. Consd. Wliittall v. itahtkeu’s Ship- 
ping (-o., 11907] 1 K. B. 781]. 

3990 . Work at request of char- 

terers.] — Whittall & Co. v. Rahtken’s Shipping 
Co., l/rn., No. 3987, ante. 

3991. Lay days exhausted in loading — 

Sundays not excepted in subsequent delay.] — The 
Valhalla (1908), Times, July 27. 

F. Days Saved. 

3992. General rule.] — By cliarterparty between 
pltf. & (lefts, it was agreed that pltf.’s ship should 


a ** working day of 24 oonsecutivo 
hours ’* meant a period of 24 actually 
oonaeoutlvo hours, i.e. Including tho 
hours of night, & not an artificial 
period made up for 24 working hoims, 
{.c. excluding the hoivs of night. — 
Turnbull. Scott & Co. v. Cruiok- 


SHANK & Co. (1904), 7 P. (Ot. of Boss.) 
266 ; 42 So. L. H. 207 ; 12 S. L. T. 
446.— SOOT. 


r. Twelve Aowrs.] — charterparty 


provided that tho ship was to bo 
loaded In nine “ working days,” & 
to be dlsohanred as customary “ per 
like working day , , , loading tiino to 
count from 6 cm. after tho ship Is at 
tho Custom House & »’eadv . . 

demurrage over & above ho said lying 
days at 16s. %d. per hour . . . the 
steamer to work day & night if required 
to do so ” at tho port of discharge - 
IleU : the working day ” at the port 


of loading was a day of twelve hours 
from 6 (i.m. & not a day of 24 hours, 
& consequently that the ship was on 
domurragt> from 6 p.m. ot tho last lay 
day. — Mein v. Ottmann (1904), 6 F. 
(Ct. of Boss.) 276 ; 41 Sc. L. K. 144.— 
SCOT. 

PART VII. SECT. 8, SUB-SECT. 8.— F. 

3992 i. General ride. ] — The time occu- 
pied in loading a vessel is not In tho 
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Sect 8. — Demurrage: Sub-sect, 3, F,\ sub-sect 4. 

Sect, 9: Sub-sect. 1.] 

proceed to Bilbao &> there load a full & complete, 
or part, cargo of iron ore, & deliver the same at 
Middlesbrough. “ 400/500 tons per working 
day, Sundays & holidays excepted, to be allowed 
the charterers for loading, & 300 discharging, all 
demurrage over & above the said days at the rate 
of 2s. per hour for every 100 tons cargo. The 
lay days to commence day after arrival, & being 
ready to load or discharge respectively. The 
captain to have a lien on the cargo for freight or 
demurrage.” ” If the ship is loaded at other than 
Portugalette or Lucana shipping staithes, the 
loading & discharging to be at the rate of 300 tons 
per working day.” The vessel having loaded at 
a place other than those last mentioned at a rate 
less than 300 tons per working day, proceeded to 
Middlesbrough, where she discharged her cargo 
at a higher rate per day : — Held : in calculating 
the demurrage, the days for loading & unloading 
must be kept separate, & the charterers liad no 
right to add together the whole number of days 
occupied in loading & unloading for the purpose of 
ascertaining the average amount of work done on 
each day. — ^Marshall v. Bolckow (1881), 6 
Q. B. D. 231 ; 29 W. R. 792, D. C. 

3993. Effect of express stipulation — Average of 
days.] — Whore a charterparty gives liberty to the 
charterers ‘‘ to average the days for loading & dis- 
charging in order to avoid demurrage,” the 
charterers may add together at the port of loading 
the days allowed for the two operai ions of loading 
& discharging, & the ship does not come on demur- 
rage till the days so added together arc exhausted. 
— Moliere S.8. Co., Ltd. v, Naylor, Benzon & 
Co. (1897), 13 T. L. R. 187 ; 2 Com. Cas. 92. 

3994. .] — Watson Brothers v. 

Mysore Manganese Co., Ltd., No. 3960, auie, 

3995. Reversible terms for loading & dis- 

charging.] — Love & Stewart, Ltd. v, Rowtor 
S.S. Co., Ltd., No. 1712, ante, 

3996. Exclusion of Sundays, holidays 

& non-weather days.] — In a charterparty which 
provided that cargo was to be supplied at a certain 
rate per working day of twenty-four consecutive 
hours, Sundays & holidays excepted & weather 
permitting, the exceptions clause as to delay in 
loading by excepted causes ended thus : ” Lay days 
not to count during the period of such delay or 
hindrance & demurrage not to accrue.” It further 
provided ; “At charterers’ oirtion any days or 
parts of days not occupied in loading may be added 
to the time for discharging, & any extra time con- 
sumed in loading may be deduced from the time 
for discharging ” : — Held : the expression “ extra 
time consumed in loading ” meant time beyond 
what was expressly provided for in the charter- 
party as applicable to the whole of that period, 
that is to say, Sundays & holidays & non-weather 
days were excluded from computation. — 
Rederiakt. Transatiantic v. Compagnie Fran- 
CAI8E des Phosphates de l’Oceanib (1920), 136 


L. T. 619; 17 Asp. M. L. C. 216; 32 Com. 
Cas. 126, C. A. 

3997. Effect of payment of dispatch money.]— 

A charterparty provided that the charterers were 
to have “ the option of averaging days for loading 
&; discharging, in order to avoid demnreage . . . 
dispatch money at the rate of ^n shillings per 
hour to be paid for any time saved in loading or dis- 
charging, to be settled in loading or discharmng 
ports respectively.” The vessel was loaded within 
the time allowed, & the charterers claimed dis- 
patch money for the days saved & the amount so 
due to them was indorsed on the charterparty. 
At the port of discharge the lay days were exceeded, 
& the shipowners claimed in respect thereof 
demurrage : — Held : the charterers could not 
exercise their option of averaging days of loatog 
& discharge, because the question of how the time 
saved at port of loading was to be treated must be 
considered as closed when the vessel sailed from 
port, & therefore the shipowners were entitled to 
claim in full demurrage. — Oakville S.S. Co. v. 
Holmes (1899), 48 W. R. 152 ; 16 T. L. R. 64 ; 
44 Sol. Jo. 75 ; 5 Com. Cas. 48. 

Annotatim Refd. The Nolisement v. Bungo & Bom, [1910] 

1 K. B. 805. 

3998. Days counted to correspond with lay days — 
Sundays & fdte days excluded.]— The Glendevon, 
No. 4042, post. 


Sub-sect. 4. — Lien foR Demurrage. 

3999. Right to lien — Where expressly stipulated.] 

— Gray v, Carr, No. 1958, ante, 

4000. .] — Smith v. Sieveking, No. 

3841, ante , 

4001. .] — Harris v, Jacobs, No. 


3844, ante. 

4002. Where not expressly stipulated.]-— 

Wliere the freighter of a ship covenanted that if 
she should not be fully laden, he would not only 
pay for the goods on board, but also for so much 
in addition as the ship would have carried, for 
which he had before stipulated to pay freight, 
according to different rates for three descriptions 
of goods : — Held : the sliipowner had no lien upon 
the goods actually on board for the amount of the 
dead freight, in other words, for the compensation 
in damages which he was entitled to for the 
freighter’s breach of contract in not putting a full 
loa£ng on board, which daniages were un- 
liquidated ; & there being no lien in such a case 

either by the usage of trade or the express contract 
of the parties, nor had the shipowner any lien for 
demurrage. — Phillips v, Rodie (1812), 15 East, 

547 ; 104E. R. 950. . . o 

Annotations: — CoDSd. Birley v, pl^dstono (1814), 3 M. & S. 

205 ; Gray r. Carr (1871), L. U. « Q. B. 522. Reid. 

Pearson v, GoscUen (1864), 17 C. B. N. S. 352; McLean 

& Hope V. Jlciiilng (1871), L. 11. 2 Sc. & Div. 128. 


4003. .] — Where by charterparty the 

shipowners covenanted to receive a full cargo, & 
the freighter to load the same, & to pay sj much 


absenoe of stipulation, to be lumped 
with the time occupied in discharging 
her to the effect of working off by extra 
dispatch in the one operation demur- 
rage incurred by delay In the other. — 
Avon S.S. CJo. v, Leask & Co. (1890), 
18 R. (C^. of Sess.) 280 ; 28 Sc. L. R. 
226.— SCOT. 


PART VII. SECT. 8, SUB-SECT. 4. 
8999 i. Jiiffhi to lien — Where expresslp 
stipulated,}— FnnsYTii v, Sutherland 
(1898), 31 N. S. R. (19 R. & G.) 391.— 

CAN. 


3999 ii. .]— Pltf. chartered 

a steamer from deft, to take salt from 
C. to S. The charterparty provided 
that the master should have a lien on 
the cargo for demurrage, etc. The 
steamer was delayed in loading for 
7 days. When she arrived in 8. the 
cargo was delivered to pltfs. except 
300 tons, which the master hold, 
claiming a lion thereon for demurrage. 
Pltfs. thereupon took action, claiming 
delivery of the salt & damage for non- 
delivery. Deft, pleaded a lien & 
counterclaimed for demurrage. Pltfs. 


t up in reply that they were pre- 
aited by gales of wind & stress of 
Bather from loading the steamer 
eld : deft, was entitled to a lien. Sc 
le reply of pltfs. disclosed no an^er 
( the counterclaim. — Job v. Bob 
900), 8 Nfld. L. R. 405 .— NFLD. 

t. Where not expressly stipu- 

fed i«_Where a bUl of lading con- 
Ined this condition, “ demurrwo 
largod on all cars not unloaUpd 
Ithm 24 hours after the arrival : 
-Held: under this condition a lien 
[jon the goods carried was createa* 
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for every ion of flax, etc., which should be delivered 
at the King’s beams at L., & so much per diem for 
demurrage, & the parties mutually bound them- 
selves, especially the shipowners the ship, her 
tackle, & appurtenants, & the freighter the goods 
to be laden & put on board, in a penal sum, for 
the performance of every article contained in the 
charterparty : — Held : the shipowners had not 
a. lien upon the goods actually brought home to L. 
for a sum of money claimed to be duo in respect 
of goods which were put^ on board at the loading 
port, but afterwards relanded, & restored to the 
agent of the freighter, under process of the law at 
the loading port, nor for a sum claimed for dead 
freight, nor for a sum claimed for demurrage. — 
Birley V, Gladstone (1814), 3 M. & S. 205 ; 105 
E. R. 587. 

Annotations: — Consd. Oray r. Carr (1871), L. R. (5 Q. li. 
.'j22. Re!d. IJelchor r. Capper (1812). 4 Man. & G. 502; 
Pearson v. Goachcn (1804), 17 C. 11. N. S. :i52 ; McLcaii 
& Hope V. Fleming (1871), L. K. 2 Sc. & Div. 128. 

4004. Extent of express lien — Detention beyond 
demurrage days.] — Gray v. Oarr, No. 1958, ante, 

4005. .J — By a charterparty cargo was 

(o be loaded in thirteen working days, & to be 
discharged at not less than 30 tons per working 
day. Ten days’ demurrage to be allowed above 
the said days. Gharterer’s liability to cease when 
sliip is loaded, the captain or own<'r having a lien 
on cargo for freight demurrage : — Held : the 
charterer upon loading the cargo was discharged 
from liability for demurrage incurred at the 
])ort of loading. Qii. : wliether the lien for 
“ demurrage ” w'ould have extended to damSges 
for detention beyond the demurrage days. — 
Ki8H V. CoiiY (1875), L. R. 10 Q. B. 553; 44 
L. J. Q. B. 205 ; 32 Ju T. 070 ; 23 W. R. 880 ; 

2 Asp. M. L. C, 593, Ex. Oh. 

Amiotatioius : — Refd. Freueh 7\ Gerber (1876), 1 (J, P. D. 7.)7 ; 
8anj?uiiicUi v. Pacific Steam Navli^ration (-o. (1877), 2 
Q. B. 1). 288 ; Clink v. Radford, II 8<.H J 1 Q. B. 625 ; Dun- 
lop V. Balfom*. Williamson, 11892] 1 Q. B. 507 ; Restitu- 
tion S.H. Co. r. Sir John Pirii^ (1899), 61 L. T. 330; 
Rcdcriact. Superior r. Dewar & Webl», [1909] 2 K. B. 998. 

4006. Detention at port of loading.! — | 

liOCKiTART V, Falk, No. 3804, ante. " ! 

4007. .] — CMdNK V. Radford A Go., 

No, 1902, ante. 

4008. .] — The word “ demurrage ” in 

a lien clause*, does not cover damages for undue 
detention at the port of loading, the* cesser clause 
does not exempt the charterer from liability for the? 
delay. — Dunlop & Sons v. Baj.four, A\hLLiAM 80 N 
& Go., [1892] 1 Q. B. 507 ; 01 L. J. Q. B. 354 ; 
00 L. T. 455; 40 W. R. 371 ; 8 T. L. J{. 378 ; 30 
Sol. .Jo. 300 ; 7 Asp. M. L. G. 181, G. A. 

Annotations : — Refd. Castlepratc S.S. Co. r. Dempsey, I1892J 

I Q. B. 854 ; Xbiited States Shippintf Board r. Strick, 
[19261 A. C. 515. 

4009. “ Loading excepted in cesser 

clause.] — Listers. Van IIaansbergen, No. 1954, 
ante. 

4010. For provision of stiffening coal.] 

— Sanguinetoi V. Pacific Steam Navigation 
Co., No. 1955, ante. 

4011. Demurrage payable day by day.] 

— Rederiact. Superior v. Dewar & Webb, No. 
4138, post. 

4012. Detention at discharge ports.] — 

Lockhart v. Falk, No. 3804, ante. 

4013. Abandonment of lien — Omission of stipu- 
lation in sub-charterparty.l — (1) In a charter- 


party deft, agreed to “ load a full A:; complete 
cargo, say about 1,100 tons ” ; — Held : the words 
“ say about 1,100 tons ” were words of contract 
& not of expectation only ; deft, was bound to load 
a full cargo unless that exceeded such a quantity 
as might reasonably be described as “ about 
1,100 tons ” ; if the ship would hold much more 
than 1,100 tons, then deft, was not bound to load 
a full & complete cargo, but only such a quantity 
as might reasonably be described as “ about 
1,100 tons ” ; there was no rule of law as to the 
exact meaning of such phrases as “ about 1,100 ” ; 
it was for the jury in every case to determine what 
percentage above or under 1,100 may reasonably 
be allowed. 

(2) Acting liere as a jury, for the purpose of 
assessing the damages, & for the purposes of this 
case only, the ct. fixed upon 3 per cent, as a reason- 
able j)crcontagc to be allowed in this case, & inter- 
preted the agreement to mean that if the ship 
would lioid only 1,133 tons or less, then deft, was 
bound to load a full & complete cargo, but that if 
the ship would hold over 1,133 tons, then deft, 
was only bound to load 1,133 tons & no more. 
The ship could safely have carried I,2l0 tons. 
Deft, loaded 1,080: — Held: pltf. was entitled 
tt) recover dead freight for 53 tons. 

(3) A sliipowncr let his ship to pltf. by a charter- 
party, reserving to liis captain an absolute lien 
on the cargo for freight A. demurrage. Pltf. let 
the ship to cleft, by a charterparty not expressly 
reserving any lien. The captain received deft.’s 
goods on board under the subchartcr : — Held : 
the • shipowner must be taken to have known the 
temis of the subcharter, 6^ by receiving goods under 
it on boai'd his sldp he abandoned the lien for 
demurrage i*eserved to him by the head charter. — 
Morris r. Levison (1870), I G. P. D. 155; 45 
L. J. Q. B. 409 ; 34 L. T. 570 ; 24 W. R. 517 ; 3 
Asp. M. L. V. 171. 

Annotations As to (1) Distd. Carnegie r. Connor (1889), 
24 Q. B. I). 45. Refd. Carlton 8.S. Co. v. Castle Mall 
rackets Co. (1897), J3 T. J.. U. 375 ; Miller r. JXonior, 
119001 1 Q. B. 691. As to (2) Refd. Tin* liesolven (1892), 
9 T. L. R. 75. (Mcncmltu, Refd. Harrison i\ Micks, Lam- 
bert (1917), 86 L. J. K. B. 5(3. 

4014. Master’s right of lien.J — Dicicenson v , 
Lano, No. 43()5, 

4015. Failure of agent to exercise lien — Absence 
of instructions.] — (’obiudge S.8. Go., Ltd. r. Buck- 
NALL Steamsuh’ Lines, Ltd., No. 3731, ante. 


8 ect. 9.— damages for DETENTION. 

Sub-sect. 1. — In General. 

4016. Beyond lay days.] — Rand.vll v. Lynch, 
No. 3S05, ante. 

4017. .] — Woolley i\ Reddelien, No. 

3480, ante. 

4018. Beyond demurrage days.] — Where a 
charterpai’t-y stipulates for seventy-five running 
days, & twenty days on demurrage, if the ship 
is detained for extra days the remedy is not by 
an indehllaim count for demurrage, but by action 
on the charterpaity itself. — Cropton v. Picker- 
NELL (1847), 10 M. & W. 829 ; 153 E. R. 1427. 

4019. For unreasonable time — No time stipu- 
lated.] — ^l^ltfs., shipownei‘s sued consignees for 
damages for delay in unloading. In the bills 


an well for demurrage as for freight. — 
Murray r. Grand Trunk Ry. Co. 
(1874). R. L. O. 8. 746.— CAN. 

a. .1 — Land V. WooDW’ARD 

(1848), 5 U. C. R. 190.~-CAN. 

J.— VOL. XLI. 


b. — .]— Till’. Duakio (C.MMio 

Kx) (1885). 5 C. J.. T. 471 —CAN. 

4012 i. Kjdeni of ejprcss Hen — Detcn^ 
tion at discharge porte.] — L amb v. Kask- 
lack, Aii4KN & Co. (1882), 9 R. (Ct. of 


Sess.) 482 ; 19 Be. L. R. 336.— SCOT. 

PART VII. SECT. 9. SUB-SECT. 1. 

0. For ‘unreasonable — Tknnknt 

V. Carmichael (1843), 5 Dual. (Ct. of 
Bess.) 039.— SCOT. 


P P 
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Sect, 9. — Damages for detention : Stib-sect 1.] 

of lading there was no stipulation as to the time 
for unloading, & pltfs.’ vessel could only be dis- 
charged at one of three berths, the property of the 
consimees, which at the time of the arrival of 
pltfs. ship at the port had all been occupied by 
other vessels with cargoes belonging to defts. 
The discharge of pltfs.’ ship was thereby delayed 
for several days : — Held : it having been an imx>lied 
term in the contract that defts. should discharge 
the cargo within a reasonable time, jiltfs., under 
the circumstances, could recover damages for the 
loss occasioned by the delay. — TnjJ5TT & Co. r. 
CwM Avon Works Proprietors (1886), 2 T. L. li. 
676, D. C. 

4020. Failure to obtain certificates — As to fitness 
of cargo.] — T he Canton & The Halcyon, Torr 
V. Ferricks (1854), 8 L. T. 30. 

4021. Non-payment of freight — Liability of con- 
signee.] — DeeWation that, in consideration that 
pltf., at deft.’s request, would deliver wheat, 
then on board pltf.’s ship, having been conve^’^ed 
therein for freiglit to be paid by the person who 
should receive it, to deft, with lighters provided 
by deft., deft, iiromised to receive it in a 
reasonable time : breach, that deft, made default 
in receiving in a reasonable time, whereby pltf. 
was detained an unreasonable time in discharging. 
Deft, traversed the promises & the default, & 
pleaded that pltf. was not ready to deliver. 

It was proved that, by chart-erparty, pltf., 
owner of a ship, agreed with the frei rhter to deliver 
a cargo at the port of discharge on payment of 
freight, conformably to the bills of lading ; & 
a certain number of lay days were allowed, after 
which demmTage was to be charged at a given 
rate per day ; the bills of lading stipulated for 
delivery to the fi’eighter, or his assigns, on paying 
freight as per cliarterparty. Deft, became assignee 
of the bill of lading, gave notice thereof to pltf., 
A demanded the goods, sending his lighters to 
receive them. Pltf. delivered a poition, A 
demanded payment for freight on so much ; deft, 
refusing to pay, jiltf, refused to deliver the residue, 
& the running days expired. Home time after, 
pltf. delivered the residue, A w^as paid the 
remaining freight. On a case, authorising tlie ct, 
to draw inferences of fact : — Held : neitlier the 
contract nor the breach was proved. — Young v, 
Moeller (1855), 6 E. &B. 755 ; 4 W. R. 149 ; 119 
E. R. 662, sub nom, M6ij.er v. Young, 25 Ij. S. 
Q. B. 94 ; 26 L. T. O. S. 183 ; 2 Jui*. N. S. 393, 
Ex. Ch. 

Amiotaiixnui: — Consd. Brown v. Tanner (1868), 3 Ch. App. 
f>97. ReM. Barker v. Windlo (1856), 2 Jur. N. S. 1069 ; 
Erichsen t?. Bark worth (1858), 3 H. & N. 601 ; Chappcl 
17. Comfort (1861), 10 C. B. N. S. 802 ; Allen v, Cbltart 
(1883), 11 Q. B. D. 782 ; Furness, Withy v. White, [1894] 

1 Q. B. 483 ; Smailes v. Hans Dokhcii (1905), 94 L. T, 492 ; 
Brandt i7. LiveriJool, Brazil & lliver Idate Steam Naviga- 
tion Co., [19241 1 K. B. 575. 

4022. Non-payment of dues — Detention by har- 
bour authorities.] — Timber was consigned by pltf.’s 
ship Johan to deft., & landed & delivered to hiTn 
in a harbour by the statute for the regulation of 
which certain dues were payable thereon by him. 
Deft, failing to pay these dues, the Johan was 
detained for ^e days by the harbour authorities, 
at the expiration of which time the master obtained 
her release by paying the demand himself : — 
Held : assuming that deft, was by the statute 
liable to pay the dues, & that the detention of the 
vessel was justifiable, pltf. was only entitled to 
recover the amount he had paid for the dues, but 
not damages for the time the vessel was detained ; 
inasmuch as he might at once have procured her 
release by payment of the money. — ^M oller v. 


Jecks (1865), 19 C. B. N. S. 332 ; 144 E. R. 
815. 

Annotation: — Redd. Lylo Shipping Co. v, Cardiil Corpn. 

(1899), 6 Com. Cae. 87. 

4023. Detention pending Government authorisa- 
tion of discharge.] — Mitchell, Coits & Co. v. 
Steel Brothers & Co., IjTD., No. 1753, ante, 

4024. Failure to present bill of lading to master — 

Within reasonable time.] — By a charterparty a 
steamer was to load a cargo A prococid therewith 
to one of certain named poiis of call, at the master’s 
option for orders, unless orders wore given on 
signing bills of lading, to discharge at a port on 
the continent within certain limits. By clause 13 
the steamer was to be loaded at the rate of a cei*tain 
number of tons per day, otherwise demurrage was 
to be paid by the charterers ; & by clause 16 
dispatch money was to be paid “ for all time saved 
in loading ** at the rate of £15 a day. By clause 21 
the master was to sign bills of hiding in the form 
indorsed thereon at any rate of freight that the 
charterers might require, but any dill'ercnco in 
amount between the bill of lading freight & the 
total gross chartered freight was to be settled at 
the port of loading before the steamer sailed. By 
clause 22 orders as to the port of discharge were 
to be given to the master within twenty-four liours 
after notice of arrival at tlie port of call for any 
detention after that the charterers were to pay 30 lS. 
per hour. The steamer loaded in eight days, 
nineteen days before the expiration of tlie lay 
days, A the masters ajiplied to the charterers 
for^he bills pf lading & orders, but they were not 
foirhcoming * until the expiration of three days 
from the completion of the loading, owing to the 
charterers, who had decided to give orders for tlie 
port of discharge on signing bills of lading, not 
having made up their minds as to the port to wliich 
they would order the steamer. The steamer sailed 
on the expiration of the third day. It was agreed 
that the charterers had the right to keep the 
steamer for twenty-four hours after completion 
of the loading for the purjiose of settling accounts, 
& the shipowners claimed damages for the 
detention of the steamer during the two remaining 
days: — Held: (1) after the loading had been 
completed, tlie chaiterers wore not entitled to keep 
the steamer for the full period of the lay days ; 
they were under a obligation to present bills of 
lading to the master for signature within a reason- 
able time, which by the agreement was twenty- 
four hours, after completion of the loading, A they 
had committed a breach of contract in having 
delayed to do so for two days beyond the twenty- 
four hours ; & there being no agreed rate of 

damages specified in the charterparty for the 
breach the shipowners were entitled to recover the 
loss actually sustained ; (2) the charterers were 
entitled to dispatch money for the whole of the 
nineteen days saved in the loading. — Nolisement 
(Owners) v, Bunge & Born, [1917] 1 K. B. 160 ; 
86 L. J. K. B. 145 ; 116L.T.732; ISAsp.M.L.C. 
624 ; 22 Com. Cas. 136. 

4025. Congestion in docks.] — If by reason of the 
crowded state of the London docks, a •ship is 
detained there before she can bo unloaded, a 
longer time than is allowed for that purpose, by 
the terms of the charterparty, the freighter is 
liable for this, detention to the owner of the ship. — 
Randall v. Lynch (1809), 2 Camp. 352 ; 170 
E. R. 1181, N. P. ; subsequent proceedings (1810), 
12 East, 179. 

Annotations: — Distd. Rodgers v. Forresters (1810), 2 Camp. 
483 ; Norden Steam Co. v. Dempsey (1876), 1 C. B. D* 
054. Consd. Davies v. McVeagli (1879), 4 Ex. D. 265; 
Nelson v, Dahl (1879), 12 Ch. D. 568: l^ostlethwalto 
«. Freeland (1880), 5 App. Cas. 699. yistd. Gullisohen 
V, Stewart (i883), 11 Q. B. D. 186. Apld. Bndgett v. 
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Bliinlngton, [1891] 1 Q. B. 35. Distd. Noptune Stoam 
Navigation Co. v. Sclator &;Proctor, The Delano (1894), 
y v. Akt. Datnpskiliet 

Hanaa, [1920] A. C. 88. Refd. Parker v. Wiiilo (1857), 
27 L. J. Q. B. 49 ; Thiia v. Byers (1876), 1 Q. B. D. 244 ; 
Porteus r. Watncy (1878), 3 Q. B. D. 534 ; Dahl v. Nelson, 
Donkin U881), 6 App. Cas. 38, 

4026. .] — Wright v. New Zealand 

Shipping Co., Ltd., No. 3726, ante , 

4027. Loss of regular turn — For unloading.] — 
By a bill of lading the vessel was to be unloaded 
in regular turn : — Held : the consignor was liable 
for her detention beyond her regular turn, although 
there was no express contract for demurrage in 
the bill of lading. — Cawtiiorn v, Trtcket't (1864), 
15 C. B. N. S. 754 ; 3 New Rep. 383 ; 33 L. J. 
C. P. 182 ; 9 L. T. 609 ; 12 W. R. 311 ; 1 Mar. L. O. 
414 ; 143 E. R. 981. 

4028. For loading — Meaning of “ turn.**] — 

By a charterparty, the shii) was to i)roceed to New- 
castle, &, on arrival there, “ be ready fortliwith, 
in regular turns of loading, to take on board a full 
& complete cargo of four keels of coals, & the 
remainder coke.” Tlie loading of coal at Newcastle 
is by Act of Parliament regulated by “ turns ” ; 
but tliei'C is no statutor^^ regulation as to the 
loading of coke. In an action upon tlie charter- 
paiiy in tlie county ct., for not loading the coke 
within a reasonable time : — Held : the expression 
” regular turns of loading,” with reference to coal, 
meant in ” turn,” at the spout, as directed by the 
Act of Parliament ; & evidence which was offered 
to show that the usage or practice of New(;astle 
was to load coke “ in turn ” in the same manner, 
was improperly rejected. — LEiDp:i^tA.NN v. 8ctiui..tz 
(1853), 14 C, B. 38 ; 2 0. L. R. 87 ; 23 L. J. C. P. 
17 ; 17 J. P. 745 ; 139 E. R. 17 ; utih nom, Schultz 
V, Leidemann, Saund. & M. 163 ; 22 L. T. O. S. 
101; 18 Jur. 42; 2 W. R. 35. 

Jnnotatums : — Refd. Hudson V. ClemontKoii (1856), 18 
C. B. 213 ; Schroder r. Ward (1863), 13 C. B. N. S. 410 • 
Tai)SC()tt r. Balfour (1872), L. It. 8 C. P. 46 ; i’oKtlcthwalte 
i\ Freeland (1879), 4 Ex. ]). 155 ; Tinited States Shippiiiir 
Board v. St rick, [1926] A. (J. 515. Mentd. Foster v. Suiilh 
(1856), 18 C. B. 156. 

4029. .] — Deft, chartered pltf.’s ship 

ui)on the terms that she should go to a foreign 
poi-t for a cargo, & ” there, in the usual & accus- 
tomed manner, load in her regular turn.” 37ie 
ship went to the port, but owing to deft.’s default 
w^as not ready when hei* turn came, & w^as conse- 
quently" detained eleven days. When her turn 
came round again she was ready, but the wind 
coming on to blow, & the harbour being crowded, 
the harbour master refused to allow the sliij) 
to go up to load, & she was consequently detained 
three days. Pltf. having sued on tlie charteiparty 
claiming damages for the detention : — Held : the 
detention for the three days w^as the legal A natm'al 


consequence of deft.’s default in not having the 
ship ready fpr the first turn, & pltf. was entitled 
to damages in respect of the three days as well as 
the eleven days. — Jones v, Adamson (1876), 1 
Ex. D. 60 ; 45 L. J. Q. B. 04 ; 35 L. T. 287 ; 3 
Asp. M. L. C. 253, D. C. 

Annotation : — Refd. South Wales & Llvci-pool S.S. Co. v. 

NcvllPs Dock & lly. Co., NevllPs Dock & Tty. Co. v. 

Maatschappij S.S. Bestevaer, lloltcrdam (1913), 108 L. T. 

668. 

4030. Failure to provide cargo.] — It is the duty 
of a charterer to have a reasonable iiortion of tlie 
cargo ready to be loaded on the ship when she 
comes to her loading berth, & to be in a position 
to supply the rest when required, & if the dock 
authorities refuse to allow a sliip to come to a 
loading berth, because there is not a reasonable 
portion of the cargo there ready for her, the 
charterer is liable to pay damages for the detention 
of the vessel in consequence of such refusal. — 
Hogarth v. (kiRY Brothers A Co. (1926), L. R. 
53 Ind. App. 230 ; 95 L. J. P. C. 204 ; 136 L. T. 
172 ; 17 Asp. M. L. C. 175 ; 32 Com. Cas. 174, P. C. 

4031. Overcarriage of cargo.] — Searle v. Lund, 
No. 3164, ante. 

4032. Threatened bombardment.] — Ford v, 
Cotesw^orth, No. 3602, ante, 

4033. Failure to take goods ‘‘ as fast as steamer 
can deliver.**] — The Arne, No. 3786, ante. 

4034. Commencement of liability for delay — On 

notice of arrival.] — Pltfs. chartered a ship to defts. 
by a chaitei*paity wdiich ])rovided {inter alia), 
as follows : “ time for discharging to count 

twenty- four hours after arrival at or off port of 
discharge A notice of arrival handed to receivers 
... A if vessel is detained owing to congestion 
of ships or traffic receivers to pay damages for 
detention . . . ,” A “if A when the price of good 
class bunker coals ordinarily used in this trade is 
reduced to 80.9. per ton, the freight to be 10.*?. 
])er standard less.” In the events wdiicli Jiappcned 
l>ltfs. claimed damages for detention A defts. 
counterclaimed for a reduction of freight on account 
of a fall in the price of bunker cofil. One of defts. 
also counterclaimed because the quantity of cargo 
delivered was less than the quantity stated in the 
bill of lading ; (1) t he detention clause 

covered the i)criod betw^een tiie giving of notice 
A the arrival of the ship at her discharging bertli ; 
(2) defts. were entitled to a reduction of freight 
because at the material time the price of bunker 
coal was not more tlian 80.s\ ])cr toii at- })oi’ts on 
the north-east English coast ; (3) in tin: particular 
circumstances, the statement iii the bid jf lading 
with regard to the amount- of cargo shii>pe(l was 
conclusive against pltfs. — Charlton S.S. Co., Ltd. 
V. Ali^en (T. W.) a Sons, Ltd. (1921 ), 38 T. L. R. 70. 


4030 i. Failure to provide cargo.] — In 
an action by ownorn of a vessel for 
damages for imdue detention : — Held : 
defenders were not excused for their 
failure to have a cargo ready in duo 
time by reason of the unusual demand 
upon the coJUery with which tlioy had 
contracted. — G akdinek v. Macfau- 
LANE, McCIUNPELL & CO., TlIE LlS- 
MORE (1893), 20 11. (Ct. of Sees.) 414 ; 
30 Sc. L. K. 541.— SCOT. 

d. Default of railway company .] — 
A. shipped some stone to B., in O., 
by vessel, to bo transhipped at P., & 
carried by the O. By. Co. A detention 
of eleven days took place at P. through 
the railway co., for which A. brought 
this action against B., claiming damages 
for the detention of the vessel. There 
being no evidence to show that the 
consignee imdertook more than to re- 
ceive the stone at O. : — Held : he was 
not responsiblo for the detention of 
the vessel. — ^M oGrkvy v. Bath n one 
(1860), 11 0. P, 186.— CAN. 


o. Failure to oidaui coaling order 
— Coaling order necesmry hg cuaUmi of 
port — Knowledge of both padka .] — By 
charterparty which did not flx any time 
for loading a ship was chaitcrcd to 
go to the port of N. & there loud “ in 
tiio usual & customary manner ** a 
cargo of coals which tlie chai tcrers 
bound tliemsclves to ship. By the 
custom of the port of N., of whlcii both 
parties were aware, a berth to load 
coal cannot bo obtained until a coaling 
order from the coUiery is produced. 
The charterers duly ordered a cargo of 
coals from the W. colliery, & Instnicted 
their agent at N. to attend to tiio 
loading ol the ship. When she aiTlvcd, 
owing to an cxct^ptUmal press of busi- 
ness at the W, A other local collieries, 
she failed to obtain coaling orders, A 
could not thoniforo got a loading berth. 
It was proved that the course taken 
by the charterers in ordering a cargo 
from the W. colliery was in the circum- 
stances reasonable : — Held: the ohar- 


teicrs were not liable in damages to 
tJic shipowners for tlio detention of 
the ship owing to delay in loading, on 
the groimil that where no definite time 
is fixed for loading, A both parties are 
aware of the conditions of the port of 
loading, the charterer fulfils his obliga- 
tion if he takes all rousonabJe means 
to liavo the cargo loaded at the earliest 
time compatible with these conditions 
— Arpan S.S. Co., Ltd. v. Weir A 
Co., The Arda.vdearqk (1904). 6 F 
(Ct. of Sess.) 294 ; 41 Sc. L. K. 230 ; on 
appeal, (1905), 7 F. (Ct of Sess.) (H. L ) 
126.— SCOT. ^ ' 

f. Hemotenesa of damage .] — Whore a 
vessel is detained liy the charterers 
beyond the agreed time for loading A 
Is lost In a storm during such detention, 
the loss of the vessel Is too remote a 
consequpce of the detention to form 
the subject of an action against the 
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Sc€f, 9. — Damages for detention: Sxib-seci, 2, Sects, 
10, 11 & 12.] 

Sub-sect. 2. — Measube of Damages. 

4035. At demurrage rate.] — If a ship is detained 
beyond the days of demurrage allowed by the 
charterparty, the stipulated demurrage is primd 
fade the measure of compensation for the further 
time ; but it is competent to the owner or the 
freighter to show that this would be more or less 
than a fair compensation for the detention. — 
Moorsom V. Bell (1811), 2 Camp. 010 ; 170 E. 11, 
1270, N. P. 

Annotaiiom : — Refd. UiilHchsoii r. Stewart. (1883), 31 W. 11. 

745 ; It. r. Marjiebone County Court Judjre & (1. W. Ity., 

Exp- Thillips, 11907 J 2 K. B. 064. 

4036. Covering whole period of detention — 

Period of demurrage not stipulated.] — Wiere a 
charterparty provides that if the sliip is detained 
at the port of discharge after the expiry of the lay 
days demuiTage shall be payable at a certain 
specified rate, but is silent as to the period for 
which she may be so kept on demurrage, if after 
the expiry of a reasonable time beyond the lay 
days the shipowner, instead of landing the goods 
& taking his ship away, allows her to be further 
detained, the demurrage rate of compensation 
will apply to the whole period of detention & not 
merely to the reasonable time. — Western 8.S. 
Co. V. Aniaral Sutherland & Co., [1013] 3 K. B. 
3(3(5; 82 L. J. K. B. 1180; 100 L. T. 217; 20 
T. L. K. 600 ; 58 Sol. Jo. 14 ; 12 Asp. M. L. C. 
358 ; 19 Com. Cas. 1 ; dischari'ed, on appeal, 

[1014] 3 K. B. 55, C. A. 

AnnoiaXiona : — Folld. Invcrklp S.S. Co. v . Bunge, 11917) 2 

K. B. 193. Refd. Ethel KadcHll’e S.S. Co. v. Barnett 

(1926), 42 T. L. B. 385. 

4037. .] — A charter])arty provided : 

steamer to be loaded with customary berth dis- 
patch A:, if detained longer than five days char- 
terers to pay demurrage at the rate of 4d, per ton 
per day provided such detention shall occur by 
default of charterers or theii* agents. The original 
X)ort of loading having been wrecked by a tidal 
wave the ship was by agreement diverted to 
another port, where great dilliculf y was experienced 
in loading At dispatching ships at & from that port. 
At the expiration of a reasonable time beyond 
the lay days the charterers had not commenced 
to load the steamer Ac she was furl her detained for 
the purx)Ose of loading. Pltfs, claimed damages 
for the detention beyond the reasonable time ; — 
Held : the demurrage rate of compensation ap- 
plied to the wdiole period of detention, & therefore 
pltfs. were not entitled to damages as distinguished 
from the demurrage rate for the extra period of 
detention. — Inverkip S.S. Co.. Ltd. v. Bunge Ac 
C o., [1917] 2 K. B. 193 ; 80 L. J. K. B. 1042 ; 117 
L. T. 102 ; 14 Asp. M. L. C. 110 ; 22 Com. Cas. 
200, C. A. 

Annotations : — Apid. Ethel Hadcliffe H.S. Co. r. Barnett 

(1926), 95 L. J. K. B. 561. Refd. IToctor, Garratt, 

Marston v. Uakwin S.S. Co. (1925), 133 L. T. 633 ; Akt. 

Hcldar r. Arcos, 11927] 1 K. B, 352. 

4038. Loss actually sustained — No agreed rate.] 

— Nolisemknt (Owners) v, Bunge Ac Born, No. 
4024, ante, 

.] — See, also, Damages, Vol. XVII., p. 104, 

No. 170. 


Sect. 10.— DISPATCH MONEY. 

4039. Meaning of.] — Maccoy v. West Ac Pen- 
rose (1898), 15 T. 1.. K. 84. 

4040. Right to dispatch money.] — Nousement 
(Owners) v, Bunge & Born, No. 4024, ante. 


4041. How calculated.] — A charterparty con- 
tained the following clause ; “ Demurrage, if 
any, at the rate of 20s. per horn*, except in case of 
any liands striking work, frosts or floods, revolu- 
tion or wars, which may hinder the loading or dis- 
charge of the vessel. Dispatch money 10s. per 
hour on any time saved in loading or for discharg- 
ing.*’ Pour days were saved in loading Ac five 
days in discharging cargo, making together nine 
days, which if calculated at twenty-four hours a 
day, would make 216 hours, or at twelve liours a 
day, 108 hom’s : — Held : “ dispatch money ” was 
payable under the charterparty at the rate of 10s. 
per hour per day of twenty-four houre. — Laing v, 
Hollway (1878), 3 Q. B. D. 437 ; 47 L. J. Q. B. 
512 ; 26 W. K. 760, C, A. 

Annotations: — Consd. Tho GIciulovoii, [1893) P. 269; 
Nelson v. Nelson Line, Liverpool, Jie Same, 11907 J 2 K. B. 
705. Apld. lie Royal Mail SU’iain Packet Co. & ] liver 
lUate S.S. Co., [1910] 1 K. B. 600. FoUd. Mawson Ship- 
ping Co. V. Beyer, [1914] 1 K. B. 301. 

4042. .] — Pltf.’s steamer was chartered by 

defts. to carry a cargo of coals, to be discharged 
at the rate of 200 t ons per day weather permitting, 
Sunday’s Ac fete days excei)ted, according to the 
custom of the port of discharge, Ac if sooner dis- 
charged to pay at the rate of 8s. 4d, per hour for 
every hour saved ” : — Held : Sundays Ac fete days 
were <.‘xcludcd both in the computation of the 
time allow’ed for discharging, Ac in that of the time 
saved, so tlkat dispatch money, by way of set-off 
to a claim for freight, was only payable, by plfts. 
to defts., on the difference between the number of 
liours actually occupied by defts. in the discharge, 
Ac the total number of the hours which tht* charter- 
piirty allowed them. — T he Glendevon, [1893] 
P, 260 ; 62 L. J. P. 123 ; 70 L. T. 416 ; 7 Asp. 
M. L. il 439 ; 1 E. 662, D. V. 

Annotations : — Consd. Nelwon v. Nelson Line, Liverpool, lie 
8unie, [1907] 2 K. B. 705. Distd. lie Royal Mail Steam 
Packet Co. & River Plate S.S. Co., [1910J 1 K. B. 600 ; 
Mawson Shipping Co. v. Beyer, [1914] 1 K. B. 301. 

4043. .] — Howland Ac Harwood’s S.S. Co., 

Ltd. V, Nilson, Sons Ac Co., Ltd., No. 1717, ante, 

4044 . ,] — By a charterpai’ty, “ seven 

weather working days, Sundays Ac holidays ex- 
cepted,” were “ to be allowed by shipowners 
to cliarterers for loading,” Ac for any time 
beyaind that period the charterers were to pay 
demurrage at the rate of £40 per day, Ac ” for 
each clear day saved in loading tlie charterers ” 
were to ” be paid or allowed by the owners the 
sum of £20.” The loading of a ship under this 
charterparty was continued during holidays. 
No evidence Avas given of any agreement in fact 
varying the terms of the charter^Jarty Ac providing 
that t lie holidays in question should coimt as lay 
days; — Held: no inference of law could be 
drawn so varying the terms, Ac the charterers, 
liaving loaded in days less than the lay days, were 
entitled to dispatch money, £20 per day, for days 
” saved in loading.” 

It is a question, not of law, but of fact, whether 
or not there was an agreement varying the terms 
of the charterparty Ac providing that the holidays 
in question should count as lay days, 1 am unable 
to see any evidence of such an agreement (Lord 
Loreburn, C.). 

There are some things so commonly known Ac 
practices so universal that, without evidence other 
than tho transaction itself, one infers a contract. 
What the parties do is itself, where there is such a 
known course of dealing, evidence of their agree- 
ment. In such a case the mere actings of the 
parties in accordance with usage is of itself evidence 
of a contract (Lord Halsbury.). — Nelson (James) 
& Sons, Ltd. v. Nelson Line (Liverpool), Ltd., 
[1008] A. C. 108 ; 77 L. J. K. B. 456 ; 98 L. T. 
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322 ; 24 T. L. R. 315 ; 52 Sol. Jo. 278 ; 11 Asp. 
M. L. C. 1 ; 13 Com. Cas. 235, 11. L.; revHtj. S. 0. 
8uh nont. Nelson & Sons, Ltd. v. Nelson Line, 
Liverpool, Ltd., Re Same, [10071 2 K. LL 705, 


Annotations :—Cojiad. lie Royal Mail Stcaiu Packet Co., 
& River Plate S.S. Co., 1191«] 1 K. B. 600. Distd. 
Mawson Shipping Co. v. Beyer, [19U] 1 K. B. .104. Refd. 
Whlttoll V. Rahtken’s Shipping Co., [1007] 1 K. B. 78:1 ; 
British & Mexican Shipping Co. v. Lockett, [lUl 1 1 1 K. B. 
264 ; Rederiakt. Transatlantic r. f-oinpagnic Francalse 
des Phosphates do POcoanle (1026). 166 L. T. 610. 


4045. ,] — A charterparty provided that 

twenty running days should be allowed for tlie 
discharge of the cargo, “ liolidays & time between 
1 p.m. Saturdays & 7 a.m. Mondays excepted,” & 
that the shipowners should i)ay dispatch money 
” for each running day saved.” The discharge 
of the ship took 12 days 13 hours & was completed 
at 10 a.m. Saturday, Feb. 27. If th(^ whole i)eriod 
of time allowed by the charterparty had been taken 
for the discharge, the lay days, by reason of the 
excepted time, would not have expired until 0 a.m. 
on March 10, or 10 days 23 hours aft(‘r the dis- 
charge was actually completed. The shipowners 
contended that dispatch money was only i)ayable 
in respect of the difference between 20 days & 
12 days 13 hours, t.c., 7 days 11 hours : 

the charterers were entitled to dispatch money in 
respect of th(^ subsequent time be^t ween 1 p.m. on 
Saturdays & 7 a.m. on Mondays included in tlu^ 
lay days, the same being running days ” saved ” 
within the meaning of the charterparty, <fe dispatch 
money was thert^fore payabh; in respect of 10 days 
23 hours . — Re Royal Mail Steam Packet CV)., 
Ltd. & River Plate S.S. Co., I^td., [19101 1 K. R. 


000; 79 L. J. K. B. 073; 15 (^om. Cas. 12-1; 
suh nom. Royal Mail Steam Packet Co. r. River 
Plate Steam Packet Co., 102 1.. T. 333 ; 11 
Asp. M. L. (k 372. 


Annotaiinn : — Folld. Mawson Shipping Co. r. Beyer, I JIM 4] 
1 K. li. 304. 


4046. .I — By the terms of a charterparty 

for a voyage the entire cargo, consisting of 5,142 
units, was to be loaded at the avei'age rate of 500 
units per running day of twenty-foui* consecutive 
hours, Sundays <fe non-working holidays c‘xcepted. 
If tlie ship was longer detained demurrage was to 
bo paid at a certain rate jjcr running day. Tlie 
charterparty contained this clause : “ Owners 

agree to pay charterers £10 per day for all time 
saved in loading ” ; — Held : a Sunday was to be 
counted among disjiatch days altliough Sundays 
were excluded from lay days. — Mawson Shipping 
Co., Ltd. v. Beyer, [1914] 1 K. B. 304 ; 83 L. J. 
K. B. 290 ; 109 L. T. 973 ; 12 Asp. M. L. C. 423 ; 
19 Com. Cas. 59. 

Annotation Retd. Rederiakt. Transatlantic v, (loinitagnic 

FrancaiHo dcs PhoaphatcH tie rocoanie (1926), 136 L. T. 

619. 


4047. Rate of exchange.] — By a decree of 

the Republic of Argentina dated Dec. 2, 188], 
passed for the purpose of establishing the relative 
value of certain coins in circulation as compared 
with the lawful currency of the country, an Plng- 
lish sovereign was made a legal tender at a fixed 
rate : — Held : this decree only regulated the value 
of sovereigns as compared with Argentine cur- 
rency, & did not affect international transactions, 
& if payments under an English charterparty, 
which were to be made in sterling in London, 
wore, for the convenience of tlie parties made in 
Argentina, they should be made at the current 
rate of exchange, whether it be below or above 
the rate at which an English sovereign was made 
a legal tender. — ^Atlantic Shipping & Trading 
Co. V, Dreyfus (Louis) & Co. (No. 2), Stathatos 
& Co. V, Dreyfus (Louis) & Co. (1922), 91 L. J. 


K. B. 518 ; 127 L. T. 415 ; 38 T. L. R. 550 ; 15 
Asp. M. L. 0. 570, H. L. 

4048. Effect of payment of dispatch money — On 
claim for days saved.]— Oakville S.S. Co. v, 
JIoLMES, No. 3907, ante. 


Sept. 11.— FREIGHT. 

tSee Part VIII.. post. 


Sect. 12.— PRIMAGE. 

4049. Right of master to primage — When re- 
ceived by owners from freighters.] — Where there is 
a written agreement between the master A owners 
of a ship, not mentioning primage, & the owners 
have received payments in respect of a primage 
from the freighters : — Held : the master, by usage 
of trade, is entitled to sucli payments. — C hari-e- 
TON V. COTESWOUTH (1825), Ry. 4fc M. 175 ; 171 
E. R. 984, N. P. 

A n 11 ntat Um .’—RBtd. Caugbey r. Gordon (1878), 3 C. P. D. 

419. 

4050. Effect of agreement with owner for 

sum for “ all cabin & other allowances.”] — 

(1) Primage belongs of right to the master of a 
ship ; 6c nothing but an express agi oement can 
exempt the consignee of the gotids from the 
liability to pay it. 

(2) By the ancient A uniform usage the owner 
is entitled to the freight, & the master to the 
primage ; & each has a lien upon tlie cargo in 
resjiect of his own claim (Baylky, J.). 

(3) An agreement between the owner 6c the 
master, that the latter should have c(*rtain wages, 
” a sum certain in full for all cabin or other 
allowances ” : — Held : not- sufficient to take away 
the master’s right of primage. — Best v. Saunders 
(1828), 3 Man. 6c Rv. K. B. 4 ; Dan. 6c LI. 183 ; 
7 L. J. O. 8. K. B. 50. 

Annotation : — Apld. Caughey i\ Gordon (1878), 27 W. R. 50. 

4051. Lien for enforcement.] — Best r. 

Saunders, No. 4050, attk\ 

4052. Against whom recoverable — Consignee — 
Unless exempted by express agreement.] — Best 
V. Saunders, No. 4050, ante. 

4053. Indorsees of bill of lading — As agents 

for charterers — Where express agreement with 
owner not to claim primage.]— By a charterparty 
the charterer engaged to ship in Australia a full 
cargo for a port in England at a freight of 00s. 
per ton in fiiJl, ship paying all port charges, pilot- 
ages, 6c towages ; the freight to be pai<l in cash 
on right delivery of cai'go at port of discharge, 
less advances, exchange, & commission ; the 
captain to sign bills of lading for cai’go as pre- 
sented, at any rate of freight required by the 
charterer ; but, should the total freight by bills 
of lading amount to less than the total chartered 
freight, the difference to be paid the master in 
cash bi’iore sailing. The master, who was paid 
a fixed salary, “ to include all charges & allow- 
ances,” signed a bill of lading for the whole c^o, 
making the goods deliverable to “ order or assigns, 
freight to be paid in cash at port of discharge, 
the rate of discharge, rate of freight, & other 
conditions as per charterparty, with 5 per cent, 
primage in cash on delivery as customary.” The 
cargo was received at the port of discharge by 
defts., the indorsees of the bill of lading, as agents 
of the charterer, & the freight paid : — Held : 
defts. were not liable for primage. 

Upon the facts stated we are to assume that, by 
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Sect, 12. — Primage, Sect, 13: Suh-secis, 1, 2 3, 

(«)»] 

arrangement between the owner & the maatcr, 
the latter is precluded from claiming primage ; 
& yet this action is brought by the master to re- 
cover that whicli he has expressly stipulated with 
his owner that he will not claim. 1 think, not- 
withstanding the terms of the bill of lading, he 
is not entitled to maintain it (IjOrd Coleridge, 
C.J.). — Caughey V. Gordon (Jo. (1878), 3 
C. P. D. 419 ; 27 W. R. 50.^ 


Sect. 13.— LIEN. 

Sub-sect. 1. — In General. 

4054. Origin — Implication of law.] — (1) The 

right of lien arises either by implication of law, or 
by express contract between the parties. 

(2) Freight is the reward payable to the carrier 
for the safe cari’iage & delivery of goods. It is 
payable only on safe carnage & delivery. If the 
goods are safely carried, the master of the ship 
has a lien on the goods for the amount of the 
freight due for such carriage, &; cannot be com- 
pelled to part with the goods till such freight be 
paid. 

(3) \Miere parties, instead of trusting to the 
general rule of law with respect to freiglit, make 
a fecial contract for a payment which is not 
freight, it must depend upon the teims of that 
contract, whether a lien does or does not exist. 
When the contract made gives no lien, a ct. of 
law will not supply one by implication. 

(4) 1). 6c CO., of Liverpool, shipped goods for 
Sydney. The bill of lading stated the goods to 
be to the shipper’s order or assigns, “ he, or they 
paying freight for the goods here as per margin.” 
In the margin it was stipulated as follows : — 
“ Freight payable in Liverpool to M., one month 
after sailing, vessel lost or not lost.” The bill 
of lading passed into the hands of K. & co. as 
indorsees for value. On the ship’s arrival at 
Sydney, the poii of delivery, the master was 
advised by the shipowner that the sum agreed to 
be paid as freight at Liverpool, had not been 
paid, & he refused to deliver the goods to K. & 
CO., the assignees of the bill of lading unless freight 
was paid, claiming a lien on the goods for the un- 
paid freight ; — Held : the amount agreed to be 
paid by the shippers at the port of shipment, one 
month after sailing of the ship, did not acquire 
the legal incident of freight, though described 
under that name in the bill of lading, it being 
merely money to be paid for taking goods on board 
& undertaking to carry, & not for carrying the 
goods ; & there was no right of lien on the goods 
by the sliipowner in respect of such sum of money 
being unpaid ; (5) as the bill of lading provided 
that the freight was payable to a third party, M., 
& not to the shipowner, payment for freight to 
the master or shipowner, would be no answer to 
an action in England, by M. in the name of the 
shipowner, for non-payment of freight.— K irch- 
NER V, Venus (1859), 12 Moo. P. C. C. 301 ; 33 


L. T. 0. S. 81 ; 5 Jur. N. S. 395 ; 7 W. R. 466 ; 
14 E. B. 948, P. 0. 

Annotations: — As to (3) Consd. Gray r. Carr (1871), b* JJ* 
6 Q. B. 622. Re!d. McLean & llooiier v. Floinlns: (1871 , 
L. 11. 2 Sc. & Dlv. 128 ; The Canada (1897), 13 T. L. K. 
238. As to (4) Elxpld. Allison v. Bristol Marine Insce. 
(1876), 1 App. Cas. 209. Distd. Great Indian Peidnsuia 
Hy. V. Turnbull (1886), 63 L. T. 326. Refd. Smith. Hill 
v. Pyman, Bell, [1891] 1 Q. B. 742 ; Weir r. Glrvin, 11900] 
1 Q. B. 46. Oeneralli/, Reid. Pearson v. Goschen (1804), 
17 C. B. N. vS. 352 ; Buckle v. Knoop (1867), L. U. 2 Lxch. 
125; The Felix (1868). L. R. 2 A. & K. 273 ; Fisher v. 
Smith (1878), 4 App. Cas. 1. Mentd. Sweeting v. Pearce 
(1859), 6 Jut. N. S. 753. 

.] — See, also, Sub-sect. 3, A., j)osi, 

4055. Express contract.] — Kirchner v, 

Venus, No. 4064, ante. 

,] — See, also. Sub-sects. 2, 3, B., post, 

4056. Removal of goods from wharf to a distance 
— Under alleged authority given by lien.] — A vessel 
was chartered on a voyage out & home, & by the 
charter the charterer was to ship & the captain 
to receive at the discharging port., a cargo of lead, 
receiving freight for same at a certain rate iier ton 
when delivered. When the vessel arrived on lier 
homeward voyage at Newcastle, her port of dis- 
charge, a dispute ai“ose between tlie charterers 
& the shipowner as to the payment of the freight ; 
Sc they then agieed that the vessel should dis- 
charge 5 tons of the lead at a time, which was to 
be landed on the wharf, weighed to ascertain 
wdion 5 tons had been discharged, Sc the freight 
was to be then x)aid on each 5 tons as weighed. 
Certain lead was accordingly landed on the wharf 
for the purpose of being weighed. M., who was 
acting under the orders of, Sc indemnified by, the 
shipowner, conveyed this lead from the wharf at 
Gateshead, where the ship was lying, to his ware- 
house on the opposite side of the river : — Held : 
the shipowner’s lien for the freight was lost by the 
removal of the lead from the wharf. Sc pltf. was 
entitled to recover. — Uammond v. M‘Crie (1855), 
3 G. L. R. 119S ; 0 I.. T. 835. 

4057. Lien In addition to claim for detention— 
Cargo kept on ship after opportunity for unloading.] 
— Modesto Pineiro Sc Co. r. Dupre Sc Co., No. 
2783, ante, 

4058. Lien only for sums due — Not for sums 
accruing due.] — Wehner v. Dene Steam Ship- 
ping Co., No. 249(5, ajde. 

As against assignee in bankruptcy.] — See Bank- 
ruptcy, Vol. V., p. 710, No. (5212. 


Sub-sect. 2. — Express Lien. 

4059. Strictly construed.]— Kirchner v, Venus, 
No. 4054, ante. 

For freight.] — See Sub-sect. 3, B., post. 

For dead freight.] — See Sub-sect. 3, D., post. 

For charges.] — See Sub-sect. 0, post. 

For demurrage.] — See Sub-sect. 7, post. 


Sub-sect. 3.— For Freight. 

A. At Common Law, 

(a) In General, % 

4060. General rule.] — ^Master has a lien on the 
cargo for the freight. — Anon. (1701), 12 Mod. 
Rep. 447, 611 ; 88 E. R. 1442, 1484. 


PART VII. SECT. 13, SUB-SECT. 1. 

g. Bankru'picy of intended ran- 
siynee— Delivery not required — Storage 
of goods in vxirehouse of shipowners’ 
ogerd--lAen for general dM?W.)~Ortain 
goods liaviog been shipped in a carry- 
vesaol, & deposited, on their 
amval at the port of destination, in 
the warehouse of the shipowners* 
agent '—Held : in a question with the 
shippers, the agent had no right of 


lien over the goods for the gonoral 
debt of a party to whom the snippers 
had intended to consign them, hut 
who had become bankrupt, in conse- 
quence of which no delivery was ever 
required on his behalf. — Ridlky 8l Co. 
V, Sloan (1837), 16 Sh. (Ct. of Bess.) 
469 ; 12 Fac. Coll. 424.— SCOT. 

PART VII. SECT. 13, SUB-SECT. 8.— 
A. (a). 

4060 i. General rule,] — ^Cooper v. 


Downward (1870), 9 N. S. W. S. C. R. 
(L.) 59.— AUS. 

4060 li. .]— Buffalo & Lake 

Huron Ry. Co. v. Gordon (1858), 
16 U. C. R. 283.— CAN. 


4060 iil. .1 — Daneauv.St.Law- 

ENOE S.S. Co. & UlOHARDSON (1907), 
!. R. 33 S. C. 9.— CAN. 
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4061. .] — The sentence of the Vice-Admlty. 

Ct. having condemned the ship with her tackle, 
freight, etc. & the vessel being afterwards restored 
upon appeal, a lien for freight upon the cargo 
accrues to the master or owners. — The Jennet 
(1810), 1 Act. 332 ; 12 E. K. 129. 

4062. .] — Dickenson v. liANO, No. 4365, 

•post. 

4063. .]— The Galam (Oaroo Ex), No. 4075, 

post, 

4064. .]— Tate v. Meek, No. 4090, post 

4065. .] — If the owner of a ship covenant 

by charterpaAy to let her to freight, & deliver 
the cargo in good order & condition, & the 
freighters covenant to pay freight on safe delivery 
of the cargo, one-third in cash, & the remaining 
two-thirds by approved bills of exchange at four 
montlis date : — iteld : the delivery of the cargo 
& payment of freight were concomitant acts. At 
the owner had a lien on the cargo till he was 
satisfied for the amount of freiglit remaining due. 
— Yates v. Kailston (1818), 8 Taunt. 293; 2 
Moore, 0. P. 294 ; 129 E. K. 390. 

Annotations: — Consd. ChrlHtio u. Lewis (1821), 2 Broil. & 

Bing. 410 ; Belcher v. Capper (1842), 4 Man. & (4. r>02. 

Refd. Tate r. Meek (1818), 2 Moore, O. P. 278 ; Doan w. 

Hogg (1834). 3 L. J. C. P. 113. 

4066. .] — Kirciiner v. Venus, No. 4054, 

ante. 

4067. Nature of right — Additional security.] — 

Brownlow V. ll0SE(400D (1859), 32 L. T. O. S. 261. 

Payment of freight & delivery of cargo con- 
current acts.] — See Nos. 4726-4730, post. 

4068. Effect of charterparty — Charterparty 
amounting to a demise.] — The owner of a vessel 
has no lien for the hire stipulated by charterparty 
for the voyage, on the goods shipped by the char- 
terer ; because the latter is the owner of the ship 
for the voyage, & the first owner has no possession 
of the ship or goods, without which there can bo 
no lien. — Hutton v. Bragg (1816), 7 Taunt. 14 ; 
2 Marsh. 339 ; 129 E. R. 6. 


Annotations : — Distd. Tate v. Meek (1818), 2 Moore, C. P* 
278 ; Savllle v. Campion (181«), 2 B. & Aid. 503 ; Faith 
V. East India Co. (1821), 4 B. & Aid. 630. Dbtd. Christie 
V, Lewis (1821), 2 Brod. & Bing. 410. Consd. Dean v. 
Hogg (1834' 10 Bing. 345. Befd. Crawshay r. Homfray 
(1820), 4 B. & Aid. 50 ; Belcher v. Capper (1842), 4 Man. 
& G. 502 ; Thompson v. Small (1845), 1 O. B. 328 ; Tho 
Alan Kor, How v. Kirohuer (1857), 30 L. T. O. S. 290 ; 
Tho Great Eastern (18(58), L. II. 2 A. & K. 65. 

4069. .] — ^A shipowner, by a charter- 

party, let his ship for a year, to take any good.s 
on hom'd which the freighter should tender. At 
the freight was to be paid ten days after the delivery 
of the cargo ; — Held : tho owner had sufficient 
possession of the ship to maintain trespass against 
wrongdoers for entering lier, although he had no 
lien on the cargo for the freight. 

Although [the consignees] were entitled to have 
tho cargo delivered to them under the bill of lading, 
yet they had no right to take it by force, without 
producing the bill of lading (Best, C..T.). — Lucas 
V. Nockblls (1828), 4 Bing. 729 ; 2 Y. & J. 304 ; 
1 Moo. & P. 783 ; 130 E. R. 950, Ex. Oh. ; on 


appeal (1833), 7 Bli. N. S. 140, H. L. 

Annotations: — Refd. Nockells r. Lingham (1838), 2 Jur. 
438 ; The Alan Kor, How r. Klrchner (1857), 30 L. T. 
O. S. 296. Mentd. Bristol Grdns. v. Walt (1834), 1 Ad. 
&E1. 264 ; Price v. Peek (1834), 1 Bing. N. C. 380 ; Bidgway 
V. Hungerford (1835), 4 Nev. & M. K. B. 797 ; Sabourin 
V. Neale (1836), 2 Har. & W. 103 ; Oakes v. Wood (1837), 
2 M. & W. 791 ; Hansford v. Copeland (1837), 6 Ad. & 
El. 482; Carnaby v. Welby 0838), 8 Ad. & El. 872 
11. V. Thomas (1838), 8 Ad. & El. 183 ; Drewe t?. Lalnson 
(1840), 11 Ad. & El. 529 ; Woods v. Durrant (1846), 16 
M. & W. 149 ; Cobbett v. Hudson (1849), 13 Q. B 497 j 
Spotswoode V. BaiTOw_(1850). 19 L. J. Ex. 226 ; Howett 
V. Maoqulre (1851), 7 Exeb. 80 ; Morant v. Chamberlain 
(1861), 30 L. J. Ex. 299 ; Sinclair v. Broughton & Govern- 
ment of India (1882), 47 L. T. 170 ; Allen v. Flood, [1898] 
A. O. 1 ; Assets Development Co. v. Close No. 2 (1901), 
46 Sol, Jo. 12, 


4070. Charterparty not a demise.] — 

Saville V. Campion, No. 2047, ante, 

4071. Priority of lien.] — Freight is, in all 
ordinary cases, a lien which Ls to take place of all 
others (Sir William Scott). — The Vrow Henrica 
(1803), 4 Ch. Rob. 342 ; 165 E. R. 634. 

4072. Lien of agent of owner — Agent dis- 

counting bill for owner — ^Priority over holders of 
other bills from owner.] — ^A person purchased a 
ship of 0. in consideration of three bills of exchange, 
wliich he indorsed & delivered to the vendor. 
He about tho same time wrote an order to his 
agent, W., directing him to pay the amount of one 
of the bills, £750, to C., out of the freight of tho 
ship. By a subsequent written order he directed 
W. to satisfy out of the freight the amount of 
any current bills given by him in payment for, 
the vessel. W., after accepting both orders, 
discounted for C. the £750 bill : — Held : upon the 
construction of the orders & the circumstances of 
the case generally, the second order was not a 
revocation of the first, &. the lien of W. on the 
freight, for the amount of the £750 bill, was prior 
to that of the holders of the other bills. — MiLN v, 
Walton (1813), 2 Y. & C. Oh. Cas. 354 ; 7 Jur. 
892 ; 63 E. R. 156. 

4073. Effect of transhipment.] — Matthews v. 
Gibbs, No. .3276, ante. 

4074. Lien entire.] — The lien of a shipowner for 
freight being entire, is not lost or waived by 
allowing pari of tho goods to bo taken away on 
payment of a poiiion only of the freight, without 
some express contract with the express or implied 
authority of the shipowner. — Perez v. Alsop 
(1862), 3 F. Ag F. 188, N. P. 

4075. Voyage not completed by default of owner.] 
— (1) If in the course of a voyage a ship carrying 
cargo is damaged by perils of the seas, the ship- 
owner, intending to caiTy the cargo to destination, 
is entitled to a reasonable time for repairing his 
ship or for transhipping, & for this purpose to 
retain the cargo. 

(2) If he is prevented from carrying the cargo 
to destination by the act or default of the owner, 
he has a possessory lien on the cargo for the entire 
freight, & for contribution to any general average 
expenses incurred. 

A cargo which had been discharged from a 
condemned French vessel was lying in the island of 
Terceira. The owner in England chartered a ship 
for a lump sum to go out & bring the cargo to one 
of several ports, according to orders lo be given at 
Scilly or Falmouth, the port of call : one of these 
poii>s was Hamburg. In accordance with this 
chartei* the ship proceeded to Terceira & took on 
board the cargo, upon wliich, unknown to the ship- 
owner. who also acted as master there was a 
respondentia bond pven to pay other expenses 
than the expenses of carrying on, & made payable 
at i almouth, which was not one of tlie ports of 
destination specified in the charter. In the voyage 
to England the ship was stranded at Scilly, & general 
average expenses were incurred, & the cargo was 
landed & stored Feb. 23, in the shipowner’s name. 
The charterer, who was aware of the bond, ordered 
the shipowner, Feb. 25, to carry the cargo to 
Hamburg. Thereupon the cargo was arrested by 
Admlty. warrant, Mar. 4, at the suit of the 
respondentia bondholder. The owner not appear- 
ing, nothing was done by any party until May 23, 
when the cargo was removed to London by order 
of the ct., Ac then sold. The shipowner, however, 
in the meanwhile settled with his underwriters on 
ship & freight, nearly upon the terms of a total 
loss. The legal origin of the bond was not dis- 
puted ; — Held : the shipowner was prevented from 
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Seel. \Z.—Lien: Siih-secl. 3, A. (a), (b) <& (r), 

d? B ,] 

carrying on the cargo by the default of the owner ; 
he therefore liad a i)ossessory lien on the cargo for 
his full freight & general average ; & sucli lien 
must be satisfied in pi*eference to the respondentia 
bond, upon the ground that so carrying the cargo, 
the shipowner had rendered services in the nature 
of salvage to the bond. 

(3) A claim for freight gives the master a pos- 
sessory lien at common law. — The Galam (Cargo 
Ex) (1863), Brown. <fe Lush. 167 ; 33 L. J. P. M. 
& A. 97 ; 167 E. R. 827 ; svb nom, Cleary v. 
M‘Andrew The Galam (Cargo Ex), 2 Moo. 
P.C.C. N. S. 216; 3 New Rep. 254 ; 9 L. T. 550 ; 
10 Jur. N. S. 477 ; 12 W. R. 495 ; 1 Mar. L. C. 
408, P. C. 


AnnoMions :—As to (1) Refd.„Tlic Bahia (1864), Brown. & 
Lush. 292. ^8 to (2)^ Polld . The Soblomstm (1866), 
L. B. 1 A. & h. 293. Consd. The Daring (1868), L. 11. 2 
A. & E. 260; The Sorfarereu (1915), 85 L. .1. P. 121. 
Reid. Mledbrodt r. Fltzsimon, The Energie (1875). 32 
L. T. 579. Generally, Refd. The Veritas, [1901J P. 301. 


4076. Assessment of amount — What deductions 
allowed.] — Norway (Owners) v . Ashburner, The 
Norway, No. 1673, ante, 

4077. Voyage not commenced.] — It w'as pro- 
vided by a charteiTparty that £250, part of the 
freight, should be advanced in cash on signing 
bills of lading & clearing at the Custom House, & 
that for the security payment of all freight, dead 
freight, demurrage, & other charges, the master 
or owners should have an absolute li( n A charge on 
the cargo. The ship w^as loaded A * leared at the 
Custom-House, but the £250 was not paid, & 
consequently the captain did not sign bills of 
lading, and the ship never started on her voyage. 
The charterer having become insolvent, his 
trustee in liquidation gave notice to the owner 
that he disclaimed all interest under the chaHer- 
party. The owmer claimed a lien on the cargo 
for the £250 as freight : — Held : the ship never 
having earned or commenced to earn freight, no 
lien arose. — Re Child, Ex p, Nyholm (1873), 43 
L. J. Bey. 21 ; 29 L. T. 634 ; 22 W. R. 174 ; 
2 Asp. M. L, C. 165, L. C. & L. J. 

4078. “ Ship lost or not lost.’*] — Wlien money 
for the carriage of goods by sefi is pavable at the 
poit of destination, “ ship lost or not lost,” & the 
ship is wrecked upon the voyage, the shipowner has 
no lien upon the goods, although the money to be 
paid for the carriage thereof is described as 
” freight ” in the bills of lading. — Nelson v. 
Protection op Wrecked, etc. Property Assocn. 
(1874), 43 L. J. C. P. 218. 

4079. Cargo damaged but capable of being for- 
warded.] — Pltfs.’ cargo of coals on board the K, 
was damaged by a collision at C., the poit of load- 
ing, ^ & had to be unloaded. It was ultimately 
reshipped & carried on to B., A used by pltfs. in 
smithies, tliough it was not purchased for this 
purpose. The shipowner was not willing to ship 
a fresh cargo except on fresh terms, & pltfs. did not 
ascertain what those terras were. On a reference 
as to damages, in an action between the owners of 
the coal & the owners of the vessel with which 
the K, came into collision, the assistant registrar 
decided that pltfs. were only entitled to recover 


the difference between the value of sound &; 
damaged coal at the port of loading, <fc that if 
the value was that at the poi’t of destination it 
imist be taken to be t4ic value of smithy coal. On 
objection to this report ; — HeM : the shipowner 
had a right to insist on carrying on the same 
cargo ; it appearing that Ik^ had been willing 
to take a fresh cargo on fresh terms, it was the 
duty of pltfs. to have ascertained what those 
terms were, so as to diminish the loss as much 
as possible, before comparing the loss on the 
damaged cargo at B., & that from the sale of it 
a C., & shipping a fresh one. The coal having 
been used for a particular purpose, was not a 
reason for estimating its value at that of coal 
ordinarily used for such purpose. — The Blenheim 
(1885), 10 P. D. 167 ; 54 L. J. P. 81 ; 53 L. T. 
916 ; 34 W. R. 154 ; 5 Asp. M. L. C. 522. 
Annotation Beia. Assiourazioiii Generali v. S.S. BcrsIo 

Morris Co., 118921 1 Q. B. 571. 

Where freight payable otherwise than on de- 
livery.] — See Sub-sect. 3, A. (5), po.'f/. 

(b) Freight Payable Otherwise than on Delivery, 

4080. Whether lien exists — Freight payable be- 
fore delivery — Two months after sailing.] — 

Thompson v. Small, No. 1912, ante, 

4081. .] — S. shipped goods on board 

pltf.’s ship, then at Glasgow Ac bound for Jjima. 
By the bill of lading the goods were to bo delivered 
at Lima to deft., “ freight for the goods to be paid 
by the shipper ” ; A: in the margin was written : 
‘‘ freight payable one month alter sailing, ship 
lo.st or not lost.” S. handed the bill of lading to 
deft.’s house at Glasgow, defendant having one 
also at lima, who made thereon an advance to S. ; 
the goods were consigned to deft, by S. for sale. 
S. did not pay the freight in the month ; Ac 
pltf. wrote to the master, informing liim of this, 
Ac desiring him not to deliver the goods without 
payment of freight. Deft, at Lima, demanded the 
goods ; but the master, w^ho had received the letter 
at Lima, refused to deliver them without payment 
of freight : — Held : the master w'as justified in 
detaining them, the lien for freight as against the 
consignee not being waived by the terms of the 
bill of lading. — Nelsh v. Graham (1857), 8 E. Ac B. 
505 ; 27 L. J. Q. B. 15 ; 4 .Tur. N. S. 49 ; 120 E. R. 
189. 

Annotations: — Dbtd. Kirchner v. Venus (18.)9), 12 Moo. 

1\ C. C. 361. Refd. Kern r. DeslandoH (1861), 8 ,Jur. 

K. iS. 194; Tainvaco v. Simpson (18()5), 19 C. B. N. S. 

453 ; The Canada (1897), 13 T. L. B. 238. 

4082. -.] — h^)STER V. (’OLHY, No. 4113, 

post. 

4083. .] — KrR(^HNER r. Venus, No. 

4054, ante, 

4084. Freight payable after delivery.] — 

A shipowner has a lien upon the cargo for freight, 
i.c., for the carriage, conveyance, Ac delivery of 
goods, but such lien is destroyed by his entering 
into a contract at variance with that lien ; as 
where he by contract agrees to be paid after 
delivery of the cargo, Ac not at the time of delivery. 

A bill of lading contained this form : “ Freight 

for the same goods to be paid by the shipper ” ; 
Ac in the margin of the bill : “ Freight payable one 
month after sailing, ship lost or not lost.” The 


4078 i. “ Shij) lost or not loaf."} 
Some iron being ehlpped. the bills 
lading for which stated the freight 
be paid at port of loading, ship lost 
not lost .• the master had j 

the Iron at port 
destination.— Thr Torrent. Dymes 
Copp (1856), 6 L. T. 836.— IND. 

4078 li. — — .1— Freight on goods n 
being paid by the shippers, occordii 


to the terms of the bill of lading, 
which wore freight payable here ** 
(at the shipping port) “ one month 
after sailing, vessel lost or not lost ” : 
— Held : the master had a lion on the 
goods for the frelght.-^THE Dumfrie- 
SHIRK. Middijeton V. Fraber (1856), 6 
L. T. 836.— STRAITS SETTLEMENTS. 

h. Sentence of condemnaiion reversed,] 


— The Jennet (1810), C. 11. 3 A. C. 
332.— CAN. 

k. Rate of freight in ehurterparty 
— Contrad by sub -charterer wiih shijyper 
for freight at louier rate — Refusal by cap- 
tain to sign bills of lading — Payment by 
shipper of difference under protest .] — 
Balm Brot>ierh v. Chabildas Lal- 
LUBHAI (1899), I. L. B. 23 Bom. 551. 
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owner of the ship on the arrival at her destination 
claimed a lien on tlie goods for the freight, & 
refused to deliver the goods to the consignees 
until the freight had been paid : — Reid : the ship- 
owner had not lien on the goods consigned, as the 
sum claimed w;as not frciglit, properly so called, 
& was concluded by the contract, which stipulated 
for a payment to be made in lieu of freight, & to 
be made at a fixed period having no reference to 
the delivery of the goods. — ^How v. Kirciineh 
( 1857), 11 Moo. P. C. C. 21 ; 6 W. It. 198 ; 14 
E. K. 602 ; suh nom.. The Alan Ker, How v. 
Kirchner, 30 L. T. O. 8. 296, P. C. 

Annotations: — Folld. Kirchnor v. Vonns (1851)), 12 Moo. 

P. C. C. 361. Refd. The Canada (1897), 13 T. L. 11, 238. 

4085. Ten days after delivery.] — 

Lucas v, Nockellh, No. 4069, ante. 

4086. Two months after Inward 

report.] — A charterpart-y stipulated tliat the ship 
should proceed from London to Bombay, &, 
being there loaded should proceed to Tjondon, & 
discharge in any dock the freighters might appoint 
& delver lier cargo “ on being paid freight at & 
after the rate of £4 per ton,” etc. By a subsequent 
clause it was stipulated, that the freight was to be 
paid ” on unloading & right delivery of the cargo, 
in cash, two months after the vessel’s inward 
report at the custom house ” ; — Held : upon the 
construction of these stipulations taken together, 
the freight was not payable until two months 
after the inward report ; & the shipowner had not, 
after the cargo was discharged pursuant to the 
(iharterpaHy, any lien thereon for the freight. — 
Alsager V. St. Katherine’s Dock Co. (1845), 
14 M. & W. 794 ; 15 L. J. Ex. 31 ; 153 E. K. 696. 
Annotations: — Refd. Shand v. Sanderson (1859), 28 L. .1. 

Ex. 278 ; Taiiivaco v. Simpson (1865), 19 C. B. N. S. 

453. Mentd. Baumvoll Manufaotur Von Scheiblor v. 

Gilchrest, [1891] 2 Q. B, 310. 

(c) Extent of Lien. 

4087. Part remaining unloaded — Retained for 
whole freight — Belonging to one person & under 
one consignment.] — Soueroren v. Flight & 
Jennings (1796), cited 6 East, at p. 622; 102 
E. R. 1428, N P. 

Annotations: — Distd. Birley v. Gladstone (1814), 3 M. & S. 

205. Consd. Moorsom v. Kymer (1814), 2 M. & t?. 303. 

Refd. Hanson t\ Moyer (1805), 6 East, 614 ; Cock r. Taylor 

(1811), 13 East, 399. 

4088. .] — Where several goods, 

belonging to one owner are carried the same voy- 
age, a delivery of paii does not defeat the lien 
uiion the remainder for the wliolo freight. But 
if there he two contracts to carry , with different 
termini to the voyage in each contract, no lien 
attaches for freight under the one contract, upon 
goods shipped under the other &, improperly 
detained on board by the carrier. Goods are 
divested of a lien by a complete delivery. It is 


for the jury to say whether there has been a com- 
plete delivery. — ^Bernal v, Pim (1835), 1 Gale, 17. 

4089. Goods consigned to different 

consignees.] — Sodergren v. Flight & Jennings 
(1796), cited 6 East, at p. 622 ; 102 E. B. 1428, 
N. P. 

Annotations: — Refd. Hanson u. Moyer (1805), 6 East, 614 ; 

Cock V. Taylor (1811), 13 East, 399 ; Birley %\ Gladstone 

(1814), 3 M. & S. 205 ; Moorson v. Kymer (1814), 2 M. 

& S. 303. 

4090. .] — Deft., as owner of a 

vessel, covenanted by charterparty with A., as 
freighter, to take on board a cargo in the Brazils, 
& deliver the same in England. A. covenanted 
to put the cargo on board, & pay freight at a certain 
rate per ton ; part in money on the arrival of the 
vessel, & the remainder by bills a two months 
after the delivery of the cargo. The owner bound 
the vessel &; her freight, & the freighter bound the 
cargo, for the due performance of their respective 
covenants. Part of the cargo was shipped for A., 
& pai-t; for other consignees. Deft, delivered the 
goods to the other consignees, on payment of the 
freight, at a less rate than that contracted for by 
the chaHerjiarty ; but refused to deliver to pltfs. 
the goods consigned to A., which A. had assigned 
to them, without their paying the whole of the 
freight due under the terras of the charterparty ; — 
Held : deft, was justified in detaining the goods 
of pltfs. until payment of the freiglit stipulated for 
by the charterparty, as the delivery of the goods 
^ the payment of the freight were to be considered 
as concomitant acts. — Tate v. Meek (1818), 8 
Taunt. 280 ; 2 Moore. P. P. 278 ; 129 E. H. 391. 
Annotations : — Folld. Yat-cs i*. llallston (1818), 8 Taunt. 

293. Consd. 8avillo v. Campion (1819), 2 B. & 503 ; 

Christie v. Lewis (1821), 2 Brod. & Bing. 410. Folld. 

Campion v. Colvin (1836), 3 Bin«:. N. C. 17. 

4091. Goods shipped under different 

contracts.) — Bernal r. Pim. No. 40 S 8 , ante. 


B, Expresfi Lien. 

4092. Under charterparty — Agreement with 
master by factor.] — Where a facdor makes an agree- 
ment for the hii’e of a ship with tlie master, on liis 
own account, for £48 a month, A not on the part 
of the merchants Ids principals, th(‘y are not 
liable, nor their goods put rn board, to satisfy 
the master’s demand, but they are liable to pay 
the factor the freight for the cargo ; & as he was 
bound by the charterpart y, which gave t he master 
a specific lien on the goods, lie liat a right to be 
paid in the fii\st place, before the assig^ieos of the 
factor under a commission of bkpey. against him, 
wlio stand only in the place of the bkpi. — Paul 
V. Birch (1743), 2 Atk. 621 ; 26 E. R. 771. 

Annotations . -Consd. Christie r. Lewis (1821), 2 Bred. & 

Biiiir. 419. Refd. Hutton v. Bratn? (1816), 7 Taunt. 14 : 

Faith V. East India Co. (182!), 4 B. & Aid. 630 ; Har. 


wiwIliP’ M.S. Cl 


PART VII. SECT. 13, SUB-SECT. 3.— 
A, (c). 

l. General rule.] — Goods or freight 
when landed on a wharf are delivered, 
hut they cannot bo removed from 
thence, without the master’s consent, 
until the freight ho paid, until which 
time ho has a lien for such freight 
upon the whole of the cargo. — Patter- 
son V. Davidson, 2 11. do L. 77. — 
CAN. 

m. .] — A carrier has a right 

to retain possession of goods until the 
whole freight ho paid, even where the 
freight Is at a fixed rate per package, 
& the goods not all ready for delivery. 
— Brewster v. Hooker (1857), 1 
L. C. J. 90.— CAN. 

n. .] — A comiiion carrier by 

water has a lien upon every portion of 
goods carried for the payment of the 
whole freight duo by the owner or 


consignee of the goods, & a tender 
by the owner of thci cargo of the freight 
duo on each load, as discharged & 
loaded on a cart, is insufficient. — 
Brearter V. Hooker (1857), 7 L. C. B. 
55.--CAN. 


o. .] — A shipowner’s lien fi>r 

freight extends to every part, of the 
goods belonging to each coiiHigneo.— 
Neill v. Heed (1859), 9 N. B. B. (4 
All.) 246.— CAN. 


p. Ship becoming total loss JEm- 
2 )loi/ment of amtther vessel to Uike cargo 
to destination — Lien for ejrtrattrdutary 
expense so in.urred .] — ^Where a. vessel 
caiTjdng goods Is stranded & lost by 
stress of weather, the master may, to 
save the cargo, employ another vessel 
to take it to the place of destiimtlon, 
& the owners of such goods will be 
liable for an extraordinary expense so 
incurred. In addition to the freight.- 


Bogers V . Hooker (1857), 15 U, C. B. 

63.— CAN. 

q. J tight to withJiold delivery of 
indalment for general balance .] — A 
shipping e.o. htis no right to withhold 
delivery for their general balance, 
though they can withhold delivery of 
any parcel until the expense of carriage 
was paid.— Stevenson v. Likly (1824), 
3 Sh. (Cb. of Sess.) 291.— SCOT. 

r. Cargo placed (m board by svh- 
freighter — Lien to extent of stib-freight.] 
— A shipmaster appointed by the 
owners of a vessel employed imder a 
charterparty has, as representing the 
o^vners, a lien over a cargo nlaced on 
board by a sub -freighter to tne extent 
of the sub -freight, irrospootive of any 
stipulations regarding the payment 
thereof between the sub-freighter Sc 
the charterer. — Y oulb v. Cochrane 
(186B), 6 Maepb. (CJt. of Sess.) 427 ; 
40 Sc. Jur. 222.— SCOT. 
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4093. Rights of shipper without notice of 

charterparty — Duty to inquire as to existence.] — 

Wlien a person without notice of any charterparty 
between tiie shipowner & the charterer ships 
goods on board a vessel which is advertised as a 
general ship by the charterer only, such goods are 
not subject to a lien which may be reserved by 
tlie charterparty to the shipowner in respect of 
overdue freight ; & under such circumstances 

an intending shipper is not bound to enquire as 
to the existence of a charterparty. — The Storno- 
way (1882), 51 L. J. P. 27 ; 46 L. T. 773 ; 4 
Asp. M. L. C. 529. 

4094. As security for payment of hire — 

Duration.] — A lien on sub-freight given by a 
charterpai’ty to a shipowner as security for the 
payment to him of the hire of the ship can only 
be exercised before such sub-freight has been 
paid to tlie charterer or his agent, &, therefore, 
when once the sub-freight has been so paid the 
shipowner has no right, by virtue of his lien, to 
follow the sub-freight. — Tag art, Beaton & Co. 
V. James Fisher & Sons, [1903] 1 K. B. 391 ; 72 
L. J. K. B. 202 ; 88 L. T. 451 ; 51 W. R. 599 ; 
9 Asp. M. L. C. 381 ; 8 Com. Cas. 133, C. A. 
Annotations : — Expld. & Distd. Molthes Roderl Akt. v. 

Ellerman’s Wilson Line, [1927 J 1 K. 13. 710. Refd. 
Wehner v. Dene S.S. Co. (1905), 10 Com. Caa. 139. 

4095. Lien for previously unsatisfied freight — 
Due from shippers or consignees — Freight due from 
third party.] — By an order made in a debenture- 
holders’ action, pltf., W., was appointed receiver 
Ac manager of tlic business of Ind, Coope & Co., 
Ltd., a brewery co., & he carried on the business 
of the co. as before. By a letter signed “ Ind 
Coope & Co., Ltd., by W., receiver & manager,” 
defts. were instructed to carry to Malta a quantity 
of beer consigned to the co. c/o the co.’s agents 
at Malta. Lefts, carried the beer to Malta under 
a bill of lading which named the co. as the con- 
signees & provided that the shipowner should 
hav^e a lien on the goods shipped not only for the 
freight due thereon but also for any previously 
umsatisfied freight “ due either from shippers or 
consignees to the shipowner.” Defts. for many 
years had carried beer for the co. to Malta under 
bills of lading in this form, & they claimed a lien 
on the beer in question for certain unsatisfied 
freight due to them from the co. before pltf.’s 
appointment: — Held: (1) defts. were not entitled 
to a lien for arrears of freight, because in truth 
pltf. & not the co. was both shipper & consignee, 
Ac notice of tlxis fact was conveyed to defts. by the 
form of the shipping instructions. 

(2) (Lord Atkinson) pltf. had no power with- 
out the leave of the ct. to create such a lien, — 
Moss S.S. Co., Ltd. v, Whinney, [1912] A. C. 
254 ; 81 L. J. K. B. 674 ; 105 L. T. 305 ; 27 
T. L. R. 513 ; 55 Sol. Jo. 631 ; 12 Asp. M. L. C. 
25 ; 16 Com. Cas. 247, H. L. ; affg, S. C. sitb nom, 
Whinney v. Moss S.S. Co., Ltd., [1910] 2 K. B. 
813, C. A. 

Annotation: — As to (1) Befd. Paraons v. Sovereign Bank of 
Canada, [1913] A. C. ICO. 

4096. Power of receiver & manager to create — 
Leave of court.] — Moss S.S. Co., Ltd. v. Whin- 
ney, No. 4095, ante, 

C, When Freight Payable hy Bill of Exchange, 

4097. Part freight to be secured by bill on de- 


livery — Lien till bill produced.] — Where the owner 
covenanted to deliver tlie cargo agreeably to bills 
of lading, & the freighters covenanted to pay one- 
third in cash on arrival, & the remainder on 
delivery of the cargo by good bills of exchange, 
at four months’ date ; if the captain land the 
goods in his own name, & offer them to the freighter 
at one delivery, on receiving the stipulated freight : 
— Held : the owner has a lien on them until such 
bills of exchange arc produced by the freighter. — 
Yates v, Meynell (1818), 8 Taunt. 302 ; 2 
Moore, C. P. 297 ; 129 E. R. 399. 

Annotation .—Refd. Christie v. Lewis (1821), 2 Bred. & Bing. 
410. 

4098. Part freight payable by bill — Before de- 
livery.] — By charterparty between deft., owner 
of a ship, & G. deft, granted & to freight let, & 
G. took & to freight hired the ship for the voyage. 
Deft, covenanted that the master should receive 
on board at London, goods to be sent alongside 
by G., & deliver them from alongside at Isfew- 
foundland, according to bills of lading, there 
receive, & deliver at Demerara other goods, in 
like manner, & there, in lik(? manner, receive 
other goods, & deliver them in the Ijondon docks, 
according to bills of lading ; &; that the ship’s 
boats should assist in loading & unloading, so as 
the exclusive duties & operations of the ship 
should not be thereby impeded. In considera- 
tion whereof G. covenanted to send & take from 
alongside goods, &; to pay for the freight & hire 
of the sliip for the voyage £2,600, with primage, 

! etc., one quarter part thereof on delivery of goods 
at Newfoundland, by good bills at sixty days’ 
sight on Ijondon, & the remainder by good bills 
at two months’ date from the day of the sliip’ s 
report inwards at the port of London. The voyage 
was performed, & goods of third ptirsons brought 
from Demerara under bills of lading, deliverable 
to the consignees on payment of certain specified 
freights therein mentioned, which freights deft, 
received, no bill for the tliree-quarters freight per 
charterparty having been given or tendered to 
him, & a bill for one quarter given at Newfound- 
land having been dishonoured : — Held : ( 1 ) not- 
withstanding the words of grant, taking the whole 
charterparty into consideration, the possi^ssion 
of the ship did not pass to the freighter, but 
remained in the oAvner ; &, as th(^ freight per 

charterparty was to be paid to him by good bills, 
prior to the delivery of the homeward cargo, he 
had a lien thereon for such freight ; (2) he had a 
right to receive the freight per Mils of lading from 
the consignees, & had a like lien on such freight 
when so received. — Christie v, Lewis (1821), 2 
Brod. & Bing. 410 ; 5 Moore, C. P. 211 ; 129 
E. R. 1025. 

Annotation: — Oenerally, Refd. Bolchor v. Capper (1842), 

4 Man. & G. 502. 

4099. Acceptance of bill — Waiver of lien.] — 

Where the owner of a ship having a lien on the 
goods until the delivery of good & approved bills 
for the freight, took a bill of exchange in payment, 
& though ho objected to it at the time, aftdbwards 
negotiated it : — Held : such negotiation amounted 
to an approval of the bill by him, & it was a re- 
linquishment of his lien on the goods. — H orn- 
castle V, Farran (1820), 3 B. & Aid. 497 ; 106 
B. R. 743. 

Annotations : —Agld, Pooley v. Biidd (1851), 14 Bear. 34. 
R(^. Tamvaco v. Simpson (1865), 19 C. B. N. S. 453 ; 
Gunn V, Bolokow, Vaughan (1875), 32 L. T. 781. Mentd. 
Nioholl V, Thomas (1850), 15 L. T. O. S. 50. 
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t. Acceptance of hill,] — Arbuthnot 
V, Daigre (1864), 2 Mad. 88.~-IND. 


„ a. .] — Thomas v. Ogle (1865), 

Bourke, 100.— IND. 

b. .] — Ogle v.Nashholm (1865), 

Bourke, 171.— WD. 


0. .] — Peninsular & Oriental 

Steam Navigation Co. v. Small 
(1865), Bourke, 309.— IND. 
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4100. -.] — By a memorandum of 

charter, made at Liverpool, it was agreed that the 
ship should load a cargo there, S; proceed to 
China, ^ & there deliver the same agreeably to bills 
of lading, & afterwards load a full cargo of tea 
or other lawful merchandise for Liverpool or 
Loudon, &; deliver tlie same to the charterers or 
their assigns, they paying freight for the same at 
the rate of £7 10s. per ton of 60 cubic feet for tea 
delivered, for the round out & home ; other 
goods if shipped, to pay in customary propor- 
tion ; in consideration whereof, the outward 
cargo to be carried freight free : payment to 
become due & to be made as follows : £800 on 
sailing, by charterers’ acceptance at three months’ 
date, & the balance on the unloading & delivery 
of the cargo, by approved biUs on Ix>ndon at two 
months’ date, or cash : “ the master to sign bills 
of lading at such rates of freight as may be re- 
quired by the agents of the charterers, without 
prejudice to this charteri)arty ; &; the owners 

to have an absolute lien ux)on the cargo for the 
recoipery of all freight, dead-freight, demurrage, 
etc., due the ship under this charterpaHy.” By 
another memorandum, indorsed on the above, 
Singapore was substituted for China ; & it was 
agreed, that, on delivery of the cargo in Singapore, 
the freighters’ agents there should have the option 
of loading the ship for London or Liverpool, or 
for China ; that, in the event of the vessel return- 
ing from Singapore, the freight for the round 
should be £8,375 in full ; that, should the vessel 
lU'oceed to ('hina, the freighters should pay an 
additional freight of 30.s'. per ton on the homeward 
cargo from thence, for the privilege of carrying 
intermediate freight from Singapore to (yhina ; & 
an accex)tance at three months for £900 on the 
sliip’s sailing from Liverpool, was substituted for 
£800. Q'he ship was laden by the chaiierers 
chiefly as a general ship ; but they sliipped on 
their own account goods for which the master 
signed bills of lading making the goods deliver- 
able at Singapore to M. & co., or assigns, paying 
freight as iier margin : in the margin, the freight, 
in the aggregate, £190 126’., was declared to be 
“ payable in Liverpool one month after sailing 
of vessel, lost or not lost.” The vessel sailed 
from Ijiverpool on Feb, 21, 1850, & the charterers 
gave their .acceptance at three months for £900 
which became due on May 23, & was dishonoured : 
— Held : the owners had a lien upon the goods so 
shipped by the charterers, for the amount of the 
bill of lading freight, as against the consignees, 

M. &; CO., who had advanced money to the con- 
signors upon the shipment ; but not for the 
£900. — Ctilkison v. Mujoleton (1857), 2 C. B. 

N, 8. 131 ; 20 L. J. C. B. 209 ; 140 E. R. 303. 
Annotations: — FoUd. Neish v. Graham (18.07). 8 E. & B. 

505. Apld. Foster o. Colby (1858), 3 H. & N. 705. Dbtd. 
Kirchner v. Venus (1859), 12 Moo. P. C. C. 361. Distd. 
Tamvaoo v. Simpson (1865), 19 C. B. N. 8. 453. Consd. 
Wehiicr v. Dene S.S. Co., [1905] 2 K. B. 92. Reid. Sweet- 
ing: V. Pearco (1859), 7 C. B. N. S. 449 ; Kern v. Doslandes 
(1861), 10 C. B. N. S. 205 ; Smidt v. Tiden (1874), 30 
L. T. 891 ; Hayn v. Oulllford (1878), 3 C. P. 1). 410; 
Hayn, Uoman v. Culliford (1879), 27 W. R, 541 ; The 
Canada (1897), 13 T. L. K. 23 S. 

4101. .] — ^M. chartered deft.’s ship to 

carry a cargo of coal to Alexandria, where the 
same was to be delivered on freight being paid ; 
& the charterparty stipulated “ the freiglit to be 
paid on unloading Ac right delivery of the cargo 
less advances, in cash, at current rate of exchange ; 
one-half of the freight to be advanced by freighter’s 
acceptance at three months on signmg bills of 
lading ; owner to insure the amount & deposit 
with charterer the policy, & to guarantee the 
same.” M. accordingly gave his acceptance for 


the half freight, & a receipt on account of such 
freight as per charterparty was indorsed on the 
bill of lading, which bill of lading was signed by 
the captain Ac afterwards duly indorsed to pltf. 
for value. On the arrival of the ship at 
Alexandria, M. having in the meantime become 
insolvent, the master refused to deliver the cargo 
to pltf. unless the whole of the freight was paid 
or guaranteed, although the acceptance given by 
M. was not then due. A guarantee was then 
given by one B. for pltf. under protest, & the 
cargo was delivered, & B. being aftei*wards com- 
pelled to pay the amount of such guarantee on 
the dishonour* of M.’s acceptance, pltf. repaid 
him : — Held : pltf. was entitled to recover the 
half freight from deft., as during the currency of 
M.’s acceptance deft, had no lien for it, & the re- 
fusal to deliver the cargo was therefore wrongful. 
— ^1'’amvag() V. Simpson (18(5(5), L. R. 1 0. P. 363 ; 
Har. & Rutli. 374 ; 35 I.. J. C. P. 19(5 ; 14 L. T. 
893 ; 14 W. R. 37(5 ; 2 Man. L. C. 383, Ex. Ch. 
Annotations : — Reid. Coultliurst v. Sweet (1866), L. It. 1 

C. 1*. 619 : Allinsoii V. Bristol Mariue Insce. (1876), 1 

App. Cas. 209. 

D. Dead Freight. 

4102. General rule — No lien.] — Phillips v. 
Rodie, No. 4002, anle. 

4103. .] — Birley V. (Gladstone. No. 

4003, ante. 

4104. .] — Gray v. Carr, No. 1958, 

ante. 

4105. Whether lien by express contract.] — 

Phillips v. Rodie, No. 4002, ante. 

4106. .] — McLean A Hope v. Fleming, 

No. 2949, ante 

4107. .] — Kish v. Taylor, No. 3170, ante. 

4108. Charterparty — Bills of lading also 

giving lien for freight as agreed — Tender of freight 
for carriage — ^Refusal to deliver goods except on 
payment of dead freight.] — Where a party claims to 
detain goods upon two causes of lien, in such a 
way as to dispense with tender of either, he is 
guilty of a conversion unless he can sustain both. 

In an action of trover by freighter against ship- 
owner to recover the goods, the charterparty 
giving a lion for dead freight, but the master to 
sign bills of lading, which bound the goods for 
“ freight as agreed.” the freighter liaving when 
he demanded the goods betm prepared to pay the 
freight for carriage, & the shipowner having re- 
fused to deliver the goods except on payment of 
the dead freight : — Held : freight for carriage 
alone was due, the refusal was an implied dispen- 
sation of tender of it, A trover could bo main- 
tained. — Kerpord V. Mondel (1859), 28 L. J. 
Ex. 303 ; 33 L. T. O. S. 289. 

Annnlntions: — Distd. Wat«oa r. Pearson (1863), 11 W. H. 

702. Apld. The Nonvay (1864), Brown. & Lusii. 377. 

Refd. Allen v. Smith (1863), 11 W. 11. 44n. 

B. As AgainM Holder of Bill of Lading. 

See Sub-sect. 4, Tpost. 


Sub-sect. 4. — As Against Holder op Bill 
OP Lading. 

A. Holder Havhig Property of the Cargo. 

4109. Lien only for bill of lading freight.] — 
A sliip is chaitered for a particular voyage for a 
gross sum by way of freight. The captain signs 
bills of lading for the cargo, which is the property 
of A consigned to a third person specifying a rate 
of freight amounting to a less sum than that 
mentioned in the charterparty : — Held : the ship 
owner had no lien on the cargo beyond the freight 
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Sect. 13.— Lien: Suh-sert. 1. A.. B., C.. D. * E.; 
suh-secUs, 5 (^] 

specified in the bills of lading. — M itchpjlt^ v. 
SCAIFE (1815), 1 Camp. 298 ; 171 K. B. 95, N. P. 
Annotations : — Refd. Belcher r. Capper (1842), 4 Man. 
& G. 502 ; Sandemau r. Scurr (1806), L. ll. 2 Q, B. 92, u. 

4110. .] — Gilkison r. Middleton, No. 4 100, 

ante, 

4111. Holder agent of charterer — Posses- 

sion adverse to charterer.! — Shand r. Sanderson, 
No. 4881, post, 

B. Indorsee for Value, 

4112. Freight expressed to be paid In bill of lading.] 

— The captain of a ship signed a bill of lading, ex- 
pressing the freight of the goods to have been paid. 
He did so upon an assurance that it should be 
paid before the ship sailed. This was not done. 
The bill of lading was assigned over for value to 
a third person : — Held : as against that person, the 
o^Tiers had no lien upon the goods for the freight. 
— Howard v. Tucker (1831), 1 B. & Ad. 712 ; 9 
L. J. O. S. K. B. 108 ; 109 E. R. 951. 

Annotations: — Expld. Hubbersty v. Ward (1853), 8 Exeb. 
330. Copid. Klrchner r. Venufl (1859), 12 Moo. P. C. C. 
361. Bm. Grant v. Norway (1851), 10 C. B. 665 ; 
Gledfitanes v. Alien (1852), 12 C. B. 202 ; Pearson v, 
Gbschen (1864), 4 New Rep. 404. 

4113. Lien only for bill of lading freight — No 

notice of charterparty.] — S. & W. chartered a shii) 
from Liverpool to Calcutta & home for the sum of 
£7,000. “ The freight to be paid £1,250 on vessel 

clearing from Liverpool, <fc £1,000 < -n delivery of the 
outward cargo at Calcutta, the remainder in casli 
two months from the vessel’s report inwards, & 
after right delivery of the cargo, or under discount 
at 5 per cent, per annum at freighter’s option. 
The master to sign bills of lading at any rate of 
freight required without prejudice to his charter- 
party. The owners of the ship to have an absolute 
hen on the cargo for all freiglit, dead freight A 
demurrage.” There were provisions for payment 
of the freight in cash on delivery of the cargo, if 
the cargo was delivered abroad. S. & C. who were 
the charterer’s agents at (Calcutta, having made 
advances to disburse the vessel, shipped a quantity 
of linseed, for which the captain signed bills of 
lading deliverable to their order or assigns on 
payment of freight at 5,s. per ton, th«3 cun^ent rate 
being £5 10a. Against this shipment S. C, di*ew 
a bill of exchange & indorsed & delivered it 
together with the bill of lading for value ; — Held : 

( 1 ) assuming the chaiterparty to have created a lien 
for the chaiterparty freight as against the charterer, 
a bond fide indorsee of the bill of lading, without 
notice of the charteiparty, was entitled to the 
linseed on payment of the bill of lading freight ; 

(2) the charterparty did not create any lien in 
respect of that pait of the freight which was 
payable at two months after the vessel’s report 
inwards. — F oster v, Colby (1858), 3 H. & N. 
705 ; 28 L. J. Ex. 81 ; 32 L. T. O. S. 110 ; 157 
E. B. 651. 

Annotations: — As to (1) Apid. Sliand v. Sanderson (1859), 

4 H. & N. 381. As to (2) Diftd. Paynter v, JauiOM (1867), 
L. R. 2 C. P, 348. Generally, Befd. Kern v, DoslandeB 
(1861), 10 C. B. N. S. 205; Pearson v, GOschen (1864), 
17 C. B. N. S. 352 ; Reynolds v, Jex (1865), 7 B. & S. 86. 

4114. .] — Fry v. Chartered Mercantile 

Bank of India, No. 2450, ante, 

C, Holder Identified in Interest tvilh Charterer, 

4115. Whether lien for whole chartered freight — , 
Charterer indebted to consignees.] — ^By a charter- 
party, freight was agreed to be paid for the use or 
hire of the ship at a certain rate per ton, for a 
voyage out Ha home, in manner following, viz. ; a 


certain sum in advance on the ship’s clearing 
outwards, & the residue half in cash & half in 
approved bills, upon the delivery of the homeward 
cargo ; the owner also appointed S. master, at the 
i^equest of the chai‘t<*rej', who executed a bond, 
conditioned for the faithful perfonnance of the 
master’s duty ; & the owner expressly instructed 
S. to be careful to sign all bills of lading with the 
clause, “ Freight payable, as by charterparty.” 
Tlie ship was consigned to C’. co., in Calcutta, 
by .whom she was put up, for lier homeward voy- 
age, as a general ship, & dilTerent merchants 
shii>ped goods by her, C, & co. taking for home- 
ward freight bills payable sixty days after delivery 
of the cargo ; a new master having been ap- 
pointed by C. A co., in conjunction with S., signed 
bills of lading with tlie clause, “ Payable freight 
agreeable to freight bill.” The freight bills were 
made payable in l^ondon to B. & co. to whom the 
charterer was indebted for advances on the out- 
ward cargo, who, as well as (L co., were cogni- 
sant of the terms of the charterparty: — Held: 
( 1 ) the owner of the ship had a lien on these ^oods 
to the extent of the homeward freight. 

O. co. also put on board the sliip goods pur- 
cliased by them on account of the charterer ; but 
he being indebted to them, A B. A co. their 
agents, tliose goods were by the bill of lading 
consigned to B. A co. i—IIeld : (2) as between 
tlie owner of the ship A B. A co. the goods were to 
be considered as the goods of the charterer, A 
liable to the owner’s lien 014 them for the freight 
due by cliaHerparty. (3) In the charterparty, the 
freighter })romised to pay A defray two-thirds of 
the port charges : the owner having i)aid the whole 
was held to have no lien on the goods shipped foi* 
those charges. — Faith v. East India (Ul (1821), 

4 B. A Aid, 630 ; 106 E. H. 1067. 

AnnoiatUms : — As to (1) Apld. (!ampion v. Colvin (1836), 3 
Scott, 338. Distd. Shand v. Sanderson (1859), 4 JI. & N. 
381. Generally, Refd. Gilkison r. Middleton (1857), 2 
C. B. N. S. 134; .lenkinHon r. Willey (1857), 29 L. T. 
O. S. 96 ; Pearson r. Gosehen (1864), 17 C. B. N. S. 352. 

4116. Bill of lading pledged to secure 

charterer’s debt.] — ^A lien on the lading of a ship 
having been expressly reserved to the owner by a 
charterparty, held that goods which the charterer 
purchased A put on board, A then transferred with 
a stiijulation to convey them to their destination 
for a certain amount of freight, were, even as 
against an indorsee of the bill of lading, subject 
not only to that freight, but to the shipowner’s 
lien for a balance due to him under the charter- 
party, whether possession of the ship was by the 
charterparty completely out of the shipowner A 
vested in the charterer, or not. — Small v, Moates 
(1833), 9 Bing. 574 ; 2 Moo. A S. 074 ; 131 E. B. 
729. 

Annotations: — Consd. Belcher r. Capper (1842), 4 Man. 
A G. 502. Apld. Glodstanos v. Allen (1852), 12 C. B. 
202. Consd. Kern v. Doslandes (1861), 10 C. B. N. S. 
205. Distd. Peek v. Larson (1871), L. K. 12 Eq. 378 ; 
Tumor v. Hajl Goolain Mahomed Azam, [1904] A. C. 
826. Refd. Turner v. Liverpool Dock Co. Trustees (1851), 
17 L. T. O. 8. 212 ; Odams v. Avery (1852), 19 L. T. O. S. 
63; Gilkison v. Middleton (1857), 2 C. B. N. S. 134; 
West Hartlepool Steam Navigation Co. v. Tagart, Boaton 
(1903), 19 T. L. R. 251. 

4117. .] — West IIarti.epool Steam 

Navigation Go., Ltd. v. Tagart, Beaton A Co. 
(1903), 19 T. L. B. 261, C. A. 

4118. Goods belonging to charterer.] — 

An owner, who remains in possession of a ship, 
has a lien on the goods on board belongi^ to the 
charterer, but directed in the bills of lading to be 
delivered to a consignee, for the freight due under 
the charterparty. — Campion v, Colvin (1836), 
3 Bing. N. C. 17; 2 Hodg. 116; 3 Scott, 338; 

5 L. J. C. P. 317 ; 132 E. B. 316. 

Annotation : — Refd. Foster v, Colby (1858), 3 H. & N. 705. 
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4119. Goods consigned to agents of char- 

terer.] — By a charterparty, it was stipulated that 
the ship should proceed to Penang, & there load 
a full and complete cargo of legal merchandise 
from the charterers’ factors, & proceed therewith 
to Ijondon & there deliver the same on being paid 
freight “ a lump sum of £2,800 in full of all charges.** 
At the end of the charterparty was the following 
clause : — “ The cajjtain to sign bills of lading at 
any rate of freight, without prejudice to this 
charter. In the event of a less freight, the bills 
of lading of part of the cargo to be filled up for 
loss, if any.*’ Under this charteri^arty, the 
charterers shipi>ed at Penang goods as their own, 
for which the captain signed bills of lading at a 
certain specified rate of freight. The goods so 
shipped werii consigned for sale to jiltfs., the 
coiTcspondents t)f the charters in London, who 
were under a gcuicral engagement to honour bills 
drawn upon them by the cliarterers, upon the faith 
of consignments to be made to meet them, & who 
were largely in advance at the time of the shij)- 
ment in question : —Held : tlio owners had a lien 
upon the goods for the entii’c lump freight.. — 
Gledstanes V. Allent (1852), 12 C. B. 202 ; 0 
L. T. 790 ; 138 K. K. 879. 

Arimtations : — Consd. Kern v. DctjlandcM (IHOl), 10 ('. B. 
N. 8. 205. Apld. Uodoconachi v. Milbuni (18HG), 17 
Q. 11. D. 310. Consd. Hansen v. Harrobl, [1891] 1 Q. 11. 
012 ; West Hartlepool Steam Navigation Co. v. Tagart, 
Beaton (1903), 19 T. L. H. 251 . Refd. Pearson v. Goschen 
(1864), 17 C. B. N. S. 352 ; Sowell v. Burdick (1884), 10 
App. Cas. 74. 

4120. .] -Keiin r. Desbandes, Ko. 

4121, jmuL 


D, Iticorporalion of Charlcrpariy in Bill of Lading, 


4121. Whether lien for whole charter freight — 
Bills of lading to be signed without prejudice to 
charterparty.] — By a cliarterparty which was 
negotiated by A. as agent of B., tlie charterer (B.) 
engaged to pay a lump-freight of £735 for a voyagt* 
to the coast of Africa & back to I ondon, payable 
in cash on correct delivery of the return cargo : A 
the charterparty contained the following clause : 
“ The master to sign bills of lading at any rate of 
freight, without prejudice to this cliaHer.” B., 
the charterer, shipped certain oil on his own 
account for London, for which the master signed a 
bill of lading making the oil delivei*able to A. or 
assigns, “he or they jiaying freiglit for the said 
goods as usual.” This bill of lading B. indorsed to 
A. in part payment of advances made by him on 
the purchase of the outward cargo : — Held : A. 
having notice of the terms of the charterparty, the 
owner was entitled to a lien on the oil for the 
cntii’e charter freight. — Kern v. Deslandes (1801), 
10 C. B. N. S. 205 ; 30 L. .1. G. P. 297 ; 5 L. T. 
349; 8 Jur. N. S. 194; 1 Mar. L. V, 150; 142 
E. K. 430. 


Annotationa : — Distd. Fry v. Cliortorod I^rorcaiitilo Bank of 
India (1806), L. 11. 1 C. P. 089. Dbtd. Gray v, Carr 
(1871), L. U. 6 Q. B. 522. Consd. West Hartlepool 
8teain Navigation Co. v. Tagart, Beaton (1903), 19 
T. L. B. 251. Refd. Pcarwon i\ Goschen (1864), 17 C. B. 
N. 8. 352. 


4122. Sub-Charter.] ~ Tuiinek v, 

IlAJi Goolam Mahomed Azam, No. 2495, anfe. 

4123. “Freight as per charterparty.”]— 

Fry V. Chartered Mercantile Bank of India, 
No. 2450, ante, 

4124. “ Conditions as per charterparty.”]— 

Gardner v, Trechmann. No. 2515, ante, 

4125. ObUgations of charterer outside 


charterparty.] — Rederiact. Superior v. Dewar 
& Webb, No. 4138, pod, 

4126. Shippers without notice of charter- 

party.] — ^Whero a vessel about to sail is advertised 
as a general ship, an intending shipper is not bound 
to inquire as to the existence of any charterparty. 
A person who, without notice of any charterparty, 
has placed goods on board a vessel which has been 
advertised as a general ship, is entitled to have his 
goods returned him if the captain refuses to sign 
bills of lading except subject to a charterparty 
containing objectionable provisions. A Norwegian 
vessel was advertised as a general ship by C. &> co., 
an English firm, described in the advertisement as 
brokers. Pltfs. entered into an a^eement with 
0. & co. for the carriage of certain goods at a 
stipulated rate of freight, & placed the goods on 
board before they had notice of any charterparty 
affecting the ship. It afterwards proved that 
& CO. were charterers of the vessel under a 
cliarterparty, wliich provided that the owner 
should have a lien for freight, dead freight, & 
demumigo. The captain refused to sign bills of 
lading, except subject to the charterparty, or to 
return the goods to pltfs. :—Held : the owners of 
the ship were not entitled to retain the goods in 
satisfaction of their claims under the charterparty, 
pltfs. were entitled to liave the goods delivered to 
them free from any claim by the owners. — Peek v. 
Larsen (1871), L. H. 12 Eq. 378 ; 40 L. .1 . Ch. 763 ; 
25 L. T. 580 ; 19 W. R. 1045 ; 1 Asp. M. L. 0. 163. 
Annotations Distd, Jones r. Himgh (1879), 5 

115. Apld. The Stornoway (1882), 51 Jj. J. 1 . 2<. Dwtd. 
Halil r. Paddington S.8. Co. (1900), 5 Com. Cas. 12 . 
Refd. Hayn, Homan v. Culliford (1879), 27 ^V. IJ* 
Mcntd. Armstrong & Nickoll &• Knight r. Allan ( 18 J2), 
(I MV L. It. 38. 


E, Madcr Exceeding his Authority. 

4127. Collusion with consignee.] — Faith v. 
East India Co., No. 1115, ante. 

4128. Freight made payable to persons other 

than the owners.] — Reynolds v, Jex, No. 4533, 
post. _ 

4129. Freight made payable at port of loading.]— 

The Canada (1897), 13 T. L. R. 238. » 

Annotation : — Refd. The Sbillito (1897). 3 Com. Cas. 44. 


Sub-sect. 5. — Whebe Sub-Ch.\bter. 

4130. Goods loaded on terms in sub-charter 
— Notice of terms of charterparty,] — Thausis 
Sulphur Coffer Mining Co. e (’ulliford, 
No. 2520, ante. 

4131 . Shipowner with notice.! — Morris v, 

Levison, No. 4013, ante. 

4132. .] — Tubnkr V. Haji Goolam Ma- 

homed Azam, No. 2495, a,}ite. 

4133. Express lien on all freights— Duration.] — 
Tagart, Beaton & Co. v. James Fisher & Son»» 
No. 4094, ante. 


Sub-sect. 0. — For Charges. 

4134. No common law lien.]— The master of a 
ship has no right to detain goods for wharfage, 
if the consignee tenders the freight, & reg,uii*es 
them to be delivered over the ship’s side. — 
Bishop v. Ware (1813), 3 Camp. 360 ; 170 E. R. 
1411, N, P. 

4135. .]— Birley V. Gladstone, No. 4003, 

ante. 


PART VII. SECT. 13, SUB-SECT. 4. — D. 
4121 i. Whether lien for whole charter 


freight — Bills of lading to be dgned 
nnthout jirejtidicc to charUrparty.]— 
Turnkh V. Haji Goolam Mahomed 


Azam (1904), I. L. R. 28 Bom. 573 ; 
L. R. 31 Ind. App. 222 ; 9 C. W. N. 

1.— IND. 
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Sect 13. — Lien: Snh-sccL 11. Sect 14: Sub-scctit. 

I 2 , A,] 

at B., & two-thirds on right delivery of the cargo, 
by good & approved bills payable in London at 
foiir months, or cash, deducting usual interest, at 
the option of the shippers.” The vessel arrived at 
B. The one-third freight was paid, & the consignee 
of the cargo declared his election to pay the 
remaining two-thirds in cash less interest : — Held : 
the delivery of the cargo & payment of the balance 
of the freight were to be concurrent acts, & the 
master was not bound to deliver the cargo unless 
the consignee paid or was ready & willing at the 
same time to pay the balance of the freight. 

(2) Disputes having arisen during the delivery 
of the cargo, the master required payment of the 
freight foi* the amount of cargo delivered each day 
over tlie ship’s side into the consignee’s boats, & 
refused to deliver any more cargo, on the consignees 
refusing to pay on delivery as required. . . . The 
master was justified . . . for his lien would be 
lost by delivery of the goods without payment 
C.J.). — Paynter V . James (1867), L. R. 
2 C. P. 348 ; 15 L. T. 060 ; 15 W. R. 493 ; 2 Mar. 
L. C. 450 ; affd, (1868), 18 L. T. 149, Ex. Vh. 
Aniwtations :—Relld. Stewart v. Ilogrersoii (1871). L. 11. G 
C. P. 424 ; Miedbrodt v. Pitzsinioii, The Eiicrrio (1875). 
44 L. J. Adm. 25. 


4151. Effect of capture.] — Master being turned 
out of possession upon the^ vessel’s being captui'ed 
does not deprive hun of his lien for the freiglit in 
case of lier recapture . — Re Weijttt, Ex p. 
Cheesman (1763), 2 Eden. 181 28 E. R. 8()6, 

L. G. 

AnnotaiUm ;~Refd. lie Atkinson, Ejt p, (iO<)d (1837), 2 
Deac. 389. 


4152. By embargo.] — The Theresa Bonita 
(1802), 4 Oh. Rob. 236 ; 165 E. R. 597. 

4153. Effect of sale of ship — On lien of creditors.] 
— A\liere .ships sailed with ballast from London to 
Jamaica A; was sold her voyage there, A after- 
wards sailed from Jamaica to London with goods 
shipped on a contract with the owners of the ship 
at the time of the shipping, creditors of the quon- 
dam owners have no lien on the freight duo in 
respect of the voyage from Jamaica. — Ex p. Hill 
(1815), 1 Madd. 61 ; 2 Rose, 448 ; 56 E. R. 24. 
Anmtaiions: — Consd. Green r. I3rigf<H (1848). G Hare, 395; 

Befd. The Neptune (1834), 3 Hag. Adin. 129. 

4154. Removal from wharf.] — Hammond v, 
M‘Crie, No. 4056, ante, 

4155. Contract at variance with lien.] — How r. 
Kirchner, No. 4084, ante, 

4156. Withdrawal of ship — Non-payment of hire 
under time charter.] — Wehner v. Dene Bteam 
♦Shipping Co., No. 2496, ante. 

Effect of landing goods.]-— /SVe Sub-sect. 10, ante. 


Sect. 14.— CENERAL AVERAGE. 

Sub-sect. 1. — In General. 

Sec eWriage of Goods by Sea Act, 1924 (c. 22), 
Article V. 

4157. Nature of right — Distinguished from ** par- 
ticular average.”] — The Copenhagen, No. 3326, 
ante. 

4158. .]— Montgomery A Co. v. In- 

demnity Mutual Marine Insurance Co., No. 
4176, po*d, 

4159. .]— SiMONDst;, White, No. 4160,po«f. 

4160. Origin of right.] — (1) A loss by general 
average is to be calculated between owner of sliip 
A the owner of goods according to the law of the 
I)ort of discharge. 

(2) The principle of general average, namely, 


that all wliose propeiiy has been saved by the 
sacrifice of the property of another shall contribute 
to make good his loss, is of very ancient date, A 
of universal reception among commercial nations 
(Abbot, C.J.). — Simonds v. White (1824), 2 
B. A C. 806 ; 4 Dow. A Ry. K. B. 375 ; 2 L. J. 
O. S. K. B. 169 ; 107 E. R. 682. 

Annotations : — As to (1) Apld. Dalglish v. Davidson (1824), 
5 Dow. & Ky. K. B. 6. Consd. Atwood v. Sollui* (1879), 
4 U. B. D. 342 ; Wavertroo Sailing Ship Co. v. Lovo, 
11897] A. C. 373. Refd. Lh^yd v. Gulbort (1805), L. H. 
1 Q. B. 115 ; StcMvart v. West India & l*acillc 8.8. Co. 
(1873), 27 L. T. 820 ; Miedbrodtv. Fltzslmon, Tho Euorgle 
(1876), 32 L. T. 579. As to (2) Refd. The Patrla (1871). 
L. K. 3 A. &; E. 436 ; Mledbrodt v, Fitzsiinon, Tho Energie 
(1875), 32 L. T. 579; Svendsen r. Wallace (1885), 10 
App. Cas. 404 ; The Brigclla, |1893] P. 189. Ocmrally, 
Refd. Briggs v. Merchant Traders’ Ship Loan & Assce. 
Assocn. (1849), 13 L. T. O. 8. G8 ; lluth v. Lamport & 
Holt (1886), 34 W. H. 386. 

4161 . .] — Crooks v. Allan, No. 4294, 

4162 . .] — PiRiE A V. Middle Dock Co., 

1 No. 4229, post. 

\ 4163 . .] — Pltfs. shipped ceitain cattle as a 

deck cargo on board deft.’s vessel ; during the 
voyage a storm arose, A owing to stress of weather 
the master jettisoned tlie deck cargo by throwing 
tlie cattle overboard. Tlie act of jettison was 
proper A necessary on the part of the master for 
the Scifety of deft.’s vessel : — Held : pltfs. could 
not recover from the defts. a general average con- 
tribution, for the loss of the cattle. 

It is not necessary to say what is the origin or 
principle of the nile, but, to judge from the way 
it is claimed in England, it would seem to arise 
from an implied (contract hiter fte to contribute “ by 
those interested.” To this rule there is an excc‘p- 
tion, viz., deck cargo jettisoned is not entitled to 
general average contribution. . . . To this excep- 
tion, however, there are two excei)tions . . . viz. 
that coasting vessels are without the exception, A 
also those cases wliere by custiom the deck cargo is 
one customary in the trade A perhaps also from t]u‘ 
])ort (Bhamwell Ij.J.). — Wihght v. Mar wood 
(1881), 7 Q. B. D. 62 ; 20 W. Ji. 673 ; .sub nont. 
Wright Marwood, CfoRDON r. Marwood, 50 
L. J. (^ B. 643 ; 45 L. T. 297 ; 4 Asp. M. L. V. 451, 
C. A. 

AnnotuiUms : — Consd. Bm'toii i\ English (1883), 12 g. B. 1). 
218. Refd. Strang, Steel r. Scott (1889), J4 App. Cas. 
601 ; The MarpesHH, [l8911 P. 403 ; Tho Brigeilu, [1893] 
1*. 189 ; Huabon S.S. (Jo. v. London Assoc., 11900] A. C. 

6 ; Apolllnuris Co. r. Nord Deutsche Insce., [19U1J 1 
K. B. 252. 

4164 . .J — Burton v. English, No. 4218, po.s{. 

4165 . -.J — (1) The rigdit of contribution in 

respect of jettisoned cargo is basc^d on the danger 
to shij) A cargo requiring sacrifice to which all 
must contribute. 

(2) Such right does not belong to the wrongdoc’is 
whose acts have led to the jettison, or to those 
who are legally responsible for them. 

(3) AVliere a ship is stranded through the 

negligence of her master, A thereby ship A 
cargo are placed in a position of such imminent 
danger as to make it prudent A necessary to jetti- 
son part of the cargo in order to save the re- 
mainder A the ship : — Held : innocent oY^ners of 
the jettisoned cargo are entitled to general average ; 

(4) secuH with regard to the owners of the slap 
unless their ordinary relations to the shippers 
have been varied by contract. (6) The rules of 
maritime law relating to the rights A remedies 
resulting from a jjroiicr case of jettison are Each 
owner of jettisoned goods becomes a creditor of 
ship A cai’go saved ; he has a direct claim against 
each of the owners of ship A cargo for a pro rata 
contribution towards his indemnity, which he can 
recover (a) by direct action ; (6) by enforcing 

through the ship master, who is his agent for that 
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purpose, a lien on each parcel of goods salved to 
answer its proportionate liability. 

(6) There are two well-established exceptions 
(<o the rule of contribution for general average. 

. . . When a person who would otherwise have 
been entitled to claim contribution has, by his own 
fault occasioned i>he X3eril wliich mediately gave 
rise to the claim, it would be manifestly unjust to 
permit him to recover from those whose goods are 
saved. . . . The second exception is in the case 
of deck cargo. . . . According to the rules of 
maritime lien, the i^lacing of goods upon the deck 
of a sea-going ship is improper stowage, because 
they are hindrances to the safe navigation of the 
vessel ; & their jettison is therefore regarded . . . 
as a justifiable riddance of incumbrances which 
ought never to have been there. . . . But the 
exception does not apply, eitlicr (a) in those castis 
where, according to the established custom of 
navigation, such cargoes are permitted or (b) in any 
case where the oth(^r owners of cargo liave con- 
sented that the goods jettisoned should be carried 
on the deck of the ship (Lord Watson). 

(7) The rule of contribution in cases of jettison 
has its origin in the maritime law of Rhodes (Lord 
Watson). — Strang, Steel & Co. v. Scott (A.) & 
Co. (1889), 14 App. Cas. 001 ; 5 T. L. R. 705 ; 

6 Asp. M. L. C. 419 ; sub nom. Steej. & Co. v, 
Scott (A.) & (^o., 59 L. J. P. C. 1 ; 01 L. T. 597 ; 
38 W. R. 452, P. C. 

Annotations : — As to (4) Befd. The Carron Park (1890), 15 
1*. D. 203. As to (5) Retd. Nobol’s Explosives Co. v. liea 
(_1897), 2 Com. Cas. 293. As to (0) Refd. Milburn v. 
Jamaica Fruit Importing & Trading Co. of London, [19001 
2 Q. B. 540 ; Greenshields, Ck)3vle v. Stephons, [19081 1 
K. B. 51. As to (7) Refd. linabon S.8. Co. v. London 
Assce., [1900] A. C. 0. (Jeiicrally, Gonsd. Kish v. Taylor, 
[1912] A. C. 604. 

Jurisdiction of Admiralty Court.] — See Ad- 
miralty, Vol. I., p. 157, Nos. 055-058. 

4166. Right to general average contribution - 
No lien on ship given merely to cargo owners.] — j 

(1) A right to general average contribution from a 
ship after adjustment gives owners of cargo no 
lien on the ship by the law maritime. 

(2) A debt for general average contribution 
arising in respect of an outward voyage being a 
personal debt only is not a sufficient foundation 
for a bottomry bond on the ship for the voyage 
homeward. — The North Star (1860), Lush. 4.5 ; 
29 L. J. P. M. & A. 73 ; 2 L. T. 204 ; 107 E. R. 24. 
Annotations: — As to (1) Refd. The Daring (1868), L. H. 2 
A. & E. 260. As to (2) Consd. Tho Edmond (1861), 
Lush. 211 ; Cleary v, McAiidrew, Tho Galam (Cargo Ex) 
(1863), 2 Moo. P. O. C. N. S. 216. Refd. Tho Karnak 
(1868), L. It. 2 A. & E. 289. 

4167. Debt for general average contribution — 
Not sufficient foundation for bottomry bond — For 
homeward voyage.] — The North Star, No. 4160, 
ante, 

4168. York-Antwerp Rules Incorporated in bill 
of lading.] — Chellew v . Royal Commission on 
Sugar Supply, No. 4303, post. 


Sub-sect. 2. — When Right arises. 

A. In General, 

4169. Loss Incurred for preservation of other 
interests.] — Sheppard v. Wright (1098), Show. 
Pari. Cas. 18 ; 1 E. R. 13, H. L. 

Annotations : — Refd. Deeriug v. Winchelsoa (1787), 2 Bos 
& P. 270 ; Hallott v. Bousfiold (1811), 18 Ves. 187. 

4170. .] — The Copenhagen, No. 3320, ante, 

4171. Voluntary sacrifice.] — Semble : 

where a voluntary sacrifice is made tor tho benefit 
of the whole adventure, it is general average, 
whether the ship & cargo & freight belong to one 

J. — ^VOL. XLI. 


only or to different adventurers, or whether they 
are partially interested. — O ppenheim v. Fry 
(1863), 3 B. & 8. 873 ; 2 New Rep. 116 ; 8 L. T. 
385 ; 11 W. R. 725 ; 1 Mar. L. C. 333 ; 122 E. R. 
326 ; on appeal (1864), 5 B. & S. 348, Ex. Ch. 
Annotations : — Consd. Montgomery v. Indemnity Mutual 
Marine Insco., [1902] 1 K. B. 73 i. Refd. Tho BrigoUa, 
[1893] P. 189. Mentd. Koddick v. Indemnity Mutual 
Marine Insco. (1895), 44 W. IL 27. 

4172. ,] — Johnson v. Chapman, No. 

4210, post. 

4173. .] — A ship was submerged in 

deep water with heavy cargo on board ; there 
was a common peril of destruction imminent over 
ship & cargo as they lay submerged ; the most 
convenient mode of saving ship or cargo or both 
was by raising the ship together with the cargo ; 
the r;ost of the raising would be an extraordinary 
expense for the common benefit of both, & the 
cargo would be liable to general average 
contribution. 

In order to give rise to a charge as general 
average, it is essential that there should be a 
voluntary sacrifice to preserve more subjects than 
one exposed to a common jeopardy, but an extra- 
ordinary expenditure incurred for that purpose 
is as much a sacrifice as if, instead of money being 
expended for tlie purpose, money’s worth were 
thrown away (Blackburn, J.). — Kemp v, HalTuI- 
DAY (1805), 0 B. & 8. 723 ; 34 L. J. Q. B. 233 ; 
13 L. T. 250 ; 11 Jur. N. S. 852 ; 13 W. R. 1035 ; 
2 Mar. L. C. 271 ; 122 E. R. 1301 ; on appeal 
(1800), L. R. 1 Q. B. 520, Ex. Ch. 

Annotations : — Refd. Walthew v. Mavrojani (1870), 39 L. J. 
Ex. 81 ; Denoon v. Homo Sc Colonial Assce. (1872), L. H. 
7 O. P. 341 ; Harrison r. Bank of Australasia (1872), 
L. K, 7 Exch. 39 ; Anderson r. Ocean H.S. Co. (1884), 
10 App. (^as. 107; The Haisby (1885), 10 1\ D. 114; 
Marino Insee. v. China Trauspacilic S.S, Co. (1886), 11 
App. Cas. 573. Mentd. Baukin r. Potter (1873), L. IL 
6 II. L. 83 ; Macbeth v. Maritime Insce., [1908] A. C. 144. 

4174. .] — Anderson v. Ocean 8.8. 

(’o., No. 4281, post. 

4175 . .] — Shippers chartered a ship to 

carry a cargo of coals from Cardiff to Esquimault. 
In the course of the voyage the coal heated to 
such an extent that if tlie ship had continued her 
voyage tho ship & cargo would iiave been totally 
lost. The master, for the safely of all concerned, 
put into a poH of refuge & landed the coal, which 
was subsequently surveyed & found f ;0 be in such 
a condition as to bo incapable of being carried 
with safety to its destination. Hie inasf er accord- 
ingly abandoned the voyage, & the r nattered 
freight was lost ; — Held : the freight had not been 
sacrificed under such circumstances as to make 
the loss the subject of general average conf.ribution. 

To constitute a general average loss so as to be 
the subject of a general average contribution, 
two things at least must co-exist ; {a) there must 
be an intentional sacrifice of part of the ship or 
cargo, or a voluntary expenditure for the benefit 
of the ship & cargo ; (6) such sacrifice or expendi- 
ture must be made at the time when a common 
danger to ship & cai’go existed, for when the 
common danger has ceased there can be no sacri- 
fice or expenditure that can be the subject of a 
general average contribution (A. L. Smith, L.J.). 
— Iredale V. China TiiADEus Insurance Co., 
[1900] 2 Q. B. 515 ; 09 L. J. Q. B. 783 ; 83 L. T. 
299 ; 49 W. R. 107 ; 16 T. L. R. 484 ; 44 Sol. Jo. 
007 ; 9 Asp. M. L. C. 119 ; 5 Com. Cas. 337, C. A. 

4176. .] — The rule as to what con- 

stitutes a general average or not is founded upon 
the consideration whether it is for the benefit of 
all who are or may be interested in the accom- 
plishment of the voyage, or only for the benefit of 
a particular party (Vaughan Williams, L.J.). 

Q Q 
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Sect 14 , — General average: Sub-sect 2, A. <i* BJ\ 

The phrase “ general average ”... is used in 
contra-distinction to particular average. It means 
a voluntary sacrifice for the benefit of the voyage, 
& not merely an involuntary encounter of a loss 
without action or design. It looks to the efficient 
cause of the loss, &; not to the effects of it. It 
looks to the consideration whether the act is 
intended for the benefit of all concerned in the 
voyage, & not in particular to the consideration 
who are to contribute towards the indemnity 
(Vaughan Williams, L.J.). — Montgomery & 
Oo. V. Indemnity Mutual Marine Insurance 
Co., [1902] 1 K. B. 734 ; 71 L. J. K. B. 467 ; 86 
L. T. 462 ; 50 W. R. 440 ; 18 T. L. R. 479 ; 46 
Sol. Jo. 410 ; 9 Asp. M. L. C. 289 ; 7 Com. Cas. 
120, C. A. 

4177. Extraordinary sacrifice.] — An action 

upon premises lies by a shipowner to recover from 
the owner of the cargo his proportion of general 
average loss incurred by sacrificing the tackle 
belonging to a sliip for an unusual purpose, or on 
an extraordinary occasion of danger, for the benefit 
of the whole concern. 

All loss which arises in consequence of extra- 
ordinary sacrifices made or expenses incurred for 
the preservation of the ship & cargo come within 
general average & must be borne proportionably 
by aU who are interested (Lawrence, J.). — 
Birkley V. Presgrave (1801), 1 East, 220 ; 102 
E. R. 86. 

Annotaiions : — Distd. Covlngrton v. R< Ijcrts (1806), 2 Bob. 
& P. N. 11. 378. Congd. Job v, Lanrum (1856), (5 E. & B. 
779, Ezpld. Sveneden r. Wallace (1881), Q. B. D. 69. 
Apld. The Bona, [1895] P. 125. Ezpld. The Leitrim, 
11902] P. 256. Consd. Austin Friars S.S. Co. v. Spillers 
& Bakers (1915), 113 L. T. 805. Refd. Jackson v. Stroiiff 
(1824), M‘Cle. 245 ; Jones v. Nanney (1824), M‘Cle. 25 ; 
Wilson t?. Bank of Victoria (1867), L. R. 2 Q. B. 203 ; 
Harrison v. Bank of Australasia (1872), L. R. 7 Exch. 
39; The Brigclia, [1893] P. 189; McCall r. Houlder 
(1897), 76 L. T. 469 : Milbnm v. Jamaica Fruit Importing 
& Trading Co. of London, [1900] 2 Q. B, 540 ; Soc. 
Noiirelle D’Armement v. Spillers & Bakers, [1917] 1 

K. B. 865. 

4178. .] — A claim for contribution to 

general average arises only where a part of the 
cargo is sacrificed for the preservation of the ship 
& the rest of the cargo from an impending danger : 
not where a part of the cargo is sold to raise 
money at a port to which the^hip has put back 
for the lepair of damage incurred by ordinary 
perils of the sea. — Hallett v. Wigram (1850), 
9 C. B. 580 ; 19 L. J. 0. P. 281 ; 15 L. T. O. 8. 
137 ; 137 E. R. 1018. 

Annotaiiona : — Confld. Walthew v. Mavrojanl (1870), L. R. 

5 Exch. 116 ; Hmrison v. Bank of Australasia (1872), 

L. R. 7 Exch. 39 ; Atwood r. Sellar (1880), 5 Q. B. D. 
286; McCaU v. Houlder (1897), 76 L. T. 469. Eefd. 
Atkinson v. Stephens (1852), 7 Exch. 567 ; The Daring 
(1868), L. R. 2 A. & E. 260 ; Svensden r. Wallace (1881), 
13 Q. B. D. 69. 

4179. In unusual & abnormal manner.] — 

The Bona, No. 4203, post. 

Particular instances.] — See Sub-sect. 2, 

B., C., post. 

4180. Expenditure for benefit of ship & cargo.] — 

Birkley v. pREsaRA\’T2, No. 4177, ante. 

4181. .1 — Kemp v. Halliday, No. 4173, 

ante. 

4182. .] — Atwood v. Seltar, No. 4332, 

post. 

4188. .] — Ibedale V. China Traders In- 

surance Co., No. 4175, ante. 

4184. To avoid extraordinary & abnormal 

perils.] — In pursuance of a charterpaity a sailing 
vessel left San Francisco for Queenstown, & was 


there ordered to Sharpness in the Bristol Channel. 
The usual practice for a sailing vessel going from 
Queenstown to Sharpness is for her to be towed a 
short distance out of Queenstown & a short distance 
into Sharpness. The master of the vessel hired 
a Dutch tug to tow her the whole way from 
Queenstown to Sharpness, being of opinion that 
that course was necessary owing to the presence 
of enemy submarines in the neighbourhood. In 
hiring the tug the master acted on his own judg- 
ment & responsibility. Although the vessel 
passed through waters in which she anticipated 
submarines, she did not see one, & of vessels 
alleged to have been sunk or damaged in the 
waters through which she passed on her voyage 
three-quarters were steamships. The vessel 
always used a tug when entering or leaving port. 
In an action brought by the owners of the vessel 
against the owners of the cargo for a general 
average contribution in respect of the hire of the 
tug : — Held : the claim could not be sustained, in- 
asmucli as a general average expenditure must 
be incurred to avoid extraordinary, &; abnormal 
perils as distinguished from the ordimiry & normal 
perils of the sea, & the risk of being attacked or 
destroyed by the King’s enemies was not an 
extraordinary & abnormal peril upon a voyage 
of the kind during the war. — Soci6t6 Nouvelle 
D’Armement v. Spillers Bakers, Ltd., [1917] 
1 K. B. 865 ; 86 L. J. K. B. 406 ; 116 L. T. 284 ; 
33 T. L. R. 189 ; 14 Asp. M. L. C. 16 ; 22 Com. 
Cas. 211. 

4185. .] — An action at law may bo 

maintained to recover a contribution in tli(* 
nature of general average by one shipper of goocls 
against anotlier. 

Where tlie master of a ship in a foreign port 
was arrested by process out of a ct. of justice, at 
the suit of the agent of tlie ship, for sums of money 
the latter liad disbursed on her account, & ih(‘ 
master not being able to raise money by other 
means, that lie might procure his liberation & 
pursue the voyage, sold a jmrt of the cargo : — 
Held : the owner of the goods so sold, had no 
right to a contribution in the nature of general 
average from the shippers of the other goods on 
board which anived safely at the port of destina- 
tion. — D obson v. Wilson (1813), 3 Camp. 480 ; 
170 E. R. 1453, N. P. 

Annofutiom : — Reid. Sarguy v, Hobson (1827), 1 Y. & J. 

347 ; llalloit v. Wlfirrara (1850), 19 L. J. O. 1*. 281 ; 

Strang, Steel v. Scott (1889), 14 App. Cas. 601. 

4186. .] — Royai. Mail Steam Packei’ 

Co. V. English Bank of Rio de Janeiro, No. 
4272, post. 

Particular instances .] — See Sub-sect. 2, D., 

post. 

4187. Existence of common peril — Necessity for.] 
— Johnson v. Chapman, No. 4216, post. 

4188. .] — I redale V. China Traders 

Insurance Co., No. 4175, ante. 

4189. .] — IIamel V. Peninsular & 

Oriental Steam Navigation Co., No. 4241, post. 

4190. What Is common peril — Matter con- 

taining elements of destruction within itself — 
Developing during voyage.] — J ohnson v. Chap- 
man, No. 4216, post. 

4191. Peril must exist — Mere apprehension in- 
suifioient.] — Under a mistaken assumption of fire 
the captain of a ship caused steam to be turned 
into the hold to extinguish the supposed fire, & so 
damaged pltfs.^ goods. On a claim by them for a 
general average loss against defts. as insurers : — 


pendlture or socrifloe to secure their 
safety.— K idd v. Thomson (1899), 26 
A. R. 220.— CAN. 
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carao.]—\ liability to general uncontemplated peril & there is ex- 
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Held : the peril ** being^ in fact non-existent, 
there was no general average loss, & even if there 
were, defts. were not liable, as the loss had not 
been caused through a peril insured against, such 
a peril having never existed. — W atson (Joseph) & 
Son, Ltd. r. Firemen’s Fund Insurance Co. op 
San Francisco, [1922] 2 K. B. ,356 ; 92 L. J. K. B. 
31 ; 127 L. T. 754 ; 38 T. L. K. 752 ; 66 Sol. Jo. 
648 ; 16 Asp. M. L. C. 93 ; 28 Com. Cas. 73. 

4192. Exclusion by custom.]— A ciiard v. Ring, 
No. 4226, j> 08 L 

B, Loss affecting Ship and Equipment, 

4193. Loss caused by bad weather — Sacrifice of 
tackle.] — B irkley r. Presgrave, No. 4177, ante, 

4194. Through press of sail.] — P ower v, 

Whitmore, No. 4244, post, 

4195. Abnormal pumping operations — 

Ships' stores used as fuel.] — Pltf.’s ship sailed from 
Melbourne for London, having on board, as is 
usual with sailing vessels on this voyage, a donkey 
engine, which was equivalent to ten additional 
men, & without which, or the ten additional men, 
she would not have been seaworthy. The engine 
was used for pumping & also for other ship’s pur- 
poses. The ship had on board a sufficient stock of 
coals for an ordinary voyage, & was expi*essly 
found to be seaworthy. On Mar. 1 0 she encountered 
bad weather, which continued till Apr. 1, & then 
moderated. During this time she strained, & made 
much water, she continued afterwards to leak ; 
the water could only he kept under by pumping, & 
for this purpose it was necessary to use the engine, 
without which she could not have been kept afloat. 
On Apr. 16 the stock of coals was refuced to one 
& a lialf tons, & the captain, in order to obtain 
fuel, directed some spare spars &: wood, whicli were 
part of the ship’s stores, to be cut up to burn with 
the coal ; wood alone would not have sufficed to 
get up the steam. On May 6 the ship obtained 
some coal from a passing vessel, & on May 16 put 
into port to obtain a further supply. On arriving 
in the Thames the engine broke down fron ovei- 
work. The ship was exposed to no serious risk 
from the water she made while there was sufficient 
fuel on board to work the engine. Pltf. claimed 
from defts., who were owners of cargo, a general 
average contribution in respect of (1) the spars & 
wood ; (6) the extra coal ; & (c) the injury to the 
donkey engine : — Held : (Kelly, O.B. & Bram- 
well, B.) the facts showed an imminent peril 
requiring the sacrifice of the spars wood, &; pltf. 
was therefore entitled to a general average con- 
tribution in respect of them ; but ho was not so 
entitled in respect of the coal or the injury to the 
donkey engine. (2) (Martin & Cleasby, BB.), 
no such emergency had occurred as to entitle pltf. 
to a general average contribution in respect of any 
of the above matters. — Harrison v. Bank op 
Australasia (1872), L. R. 7 Exch. 39 ; 41 L. J. 
Ex. 36 ; 25 L. T. 944 ; 20 W. R. 385 ; 1 Asp. 
M. L. C. 198. 

AnnotaUema : — GenfraZZy^^Consd. SveDsden v. Wallace (1884), 

13 g. B. D. 69 ; The Bona, [1895] P. 125. Reid. White- 

cross Wire Co. v, Savill (1882), 8 Q. B. D. 653 ; Royal Mail 

Steam Packet Co. v. English Bank of Rio de Janeiro (1887), 

19 Q. B. D, 362. 

4196. .] — ^A ship sailed well 

equipped & manned for the voyage, having a 
donkey engine on board, & a reasonable supply of 
coals to work it foi pumping purposes. The ship 
met with very heavy weather & sprang a leak, & 
in order to keep her afloat, it became necessary to 
use the engine for pumping, & the coals running 
short, the captain burnt with the coals the ship’s 
spare spars & some of her cargo : — Held : the 


sacrifice of the spars & cargo was general average. — 
Robinson v. Price (1877), 2 Q. B. D. 296 ; 46 

L. J. Q. B. 661 ; 36 L. T. 364 ; 25 W. R. 469 ; 3 
Asp. M. L. C. 407, C. A. 

Annotationa: — Refd. Pirio v. Middle Dock Co. (1881), 44 
L. T. 426 ; The Bona, [1895] P. 125. 

4197. Costs of extra supply of coal.] — 

Harrison v. Bank op Australasia, No. 4195, 
ante, 

4198. Cargo used as fuel.] — R obinson 

V, Price, No. 4196, ante, 

4199. Injury done to donkey engine.] 

— Harrison v. Bank of Australasia, No. 4195, 
ante, 

4200. Dangerous mast cut away.] — Corrie 

V. COULTHARD (1877), 3 Asp. M. L. C. 546, n., C. A. 

Annotationa : — Distd. Shepherd v. Kottgen (1877), 2 C. P. D. 
585. Refd. Wataon v. Firemen’s I’lmd Insce. Co. of San 
Francisco, [1922] 2 K. B. 355. 

4201. .] — ^Whilst on a voyage to H., a 

vessel met with a storm, which caused paits of the 
rigging to give way : the mainmast in consequence 
began to lurch violently, & was cut away by the 
captain’s orders ; if the mast had not been cut 
away, it would, in all probability have fallen over- 
board in a few minutes, & in so doing might have 
torn up the decks & caused the vessel to founder ; 
the vessel having outlived the storm, was repaired 
at a poll) of refuge, &. proceeded on her voyage to 
U., where she delivered her cargo. An action 
having been brought by the owmers of the vessel 
against the owners of the cargo for a general 
average contribution for the loss of the mast, at 
the trial the judge asked the jury whetliei* at the 
time when the mast was cut away it was virtually 
a wreck & valueless ; but he did not ask them to 
find whether if the weather had moderated tlie 
mast could possibly have been saved, nor did he 
ask them to find whether the mast was cut away to 
save the adventure, or as a mere incumbi ance : — 
Held : a proper direction. — Shepherd v, Kuttgen 
(1877), 2 C. P. D. 585 ; 47 L. J. Q. B. 67 ; 37 L. T. 
(518 ; 26 W. R. 120 ; 3 Asp. M. L. 0. 544, C, A. 

Annotations : — Consd. Ircdale v, China Traders Insce., [1899] 
2 g. B. 356. Refd. Pirie^r. Middle Dock Co. (1881), 44 
L. T. 426; The Bona, [1895] P. 125; Montgomery v. 
Indemnity Mutual Marine Insoo., [19011 1 K. B. 147 ; 
Barque Robert S. Besnard Co. v. Alurton (1909), 101 L. T. 
285. 

4202. Loss by fire — Total loss of ship & cargo.] — 

Chellew V, Royal Commission on Sugar Sup- 
ply, No. 4303, post, 

4203. Refloating stranded ship— Damage to in- 
tentionally strained engines — & value of coals 
consumed.] — If in endeavouring to redloct a steam- 
ship stranded in a position of peril, the engines are 
intentioniilly worked, at tJie risk of damage, for the 
common safety, the damage so caused to the 
engines is a general average loss, & the value of 
the coal consumed in working the engines is also 
the subject of general average contribution. 

The case, therefore, admittedly depends upon 
whether the use of the engines in this case was a 
normal or ordinary mode of using them, or whether 
the engines were used, not only under unusual 
circumstances, but in an unusual & abnormal 
manner (Lord Esher, M.R.).— The Bona, [1896] 
P. 125 ; 64 L. J. P. 62 ; 71 L. T. 870 ; 43 W. R. 
289 ; 11 T. L. R. 209 ; 39 Sol. Jo. 246 ; 7 Asp. 

M. L. C. 557, C. A. 

Annotaiion : — Refd. Soo. Nouvello D’Armement v, SpUlers & 
Bakora. [1917] 1 K. B. 865. 

4204. Loss caused by enemy vessels — ^Escape 
necessitating imusual press of sail.] — If a ship, in 
order to escape from a privateer, carry an unusual 
press of sail, & succeed in getting away, but sustain 
damage in so doing, this is a particular, not a 

Q Q 2 
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general average. — C ovington v. Robbbts (1800), 
2 Bos. & P. N. R. 378 ; 127 R. R. 074. 

Annotations: — Distd. The Bona, I1895J P. 125. Retd. Soc. 
Nouvolle D’Arinement v. Spillors & Bakcra, 119171 1 
K. B. 865. 

4205. Jettison of stores after capture.] — 

Price v. Nobi.e, No. 4298, post 

4206. — - Damage In resisting capture.] — 

The expenditure of ammunition, in resisting cap- 
ture by a privateer the damage done to the ship 
in the combat, & the expense of curing the wounded 
sailors, are not the subject of general average by 
the law of England. — T aylor v, Curtis (1810), 0 
Taunt. 008 ; 2 Marsh. 309 ; 128 E. R. 1172. j 
Annotations Brown v. Stapyleton (1827), 12 Moore, 

C. P. 334 ; En^rlish & American Shipping Co. r. Indemnity 
Mutual Marine Insce., The Bona (1894), 11 U. 707 ; The 
Bona, [1895J P. 125 ; Soc. Nouvelle D’Armemcnt 
Splllers & Bakers, [19171 1 K. B. 865. 

4207. Ammunition expended resisting cap- 

ture.] — T aylor v. Curtis, No. 4200, ante, 

4208. Medical supplies for wounded sailors.] 

— Taylor v. Curtis, No*. 4206, ante, 

C, Loss affecting Cargo, 

(a) Jettison. 

4209. General rule.] — Hicks v, Palington 
( 1590), Moore, K. B. 297 ; 72 E. R. 590. 

4210. .] — The Gratitudine, No. 3333, 

ante, 

4211. .] — Strang, Steel & Co. v, Scott 

(A.) & Co., No. 4105, ante. 

4212. Deck cargo.] — M yer v, \'ander Deyl 
( 1803), cited in Abbott on Shipping, 5th ed., at 
p. 355, n. 

Annotations: — Dbtd. Mllward v. Illbbert (1842), Z Q. B. 
120. Reid. Svensden v, Wallace (1885), 54 L, J. Q. B. 

4213. Carried according to trade custom.]— 

The proprietor of goods laden on tlie deck of a 
ship, according to the custom of a paHicular trade, 
is entitled to contribution from the shipowner for 
a loss by jettison. — G ould v. Oliver (1837), 4 
Bing. N. C. 134 ; 3 Hodg, 307 ; 5 Scott, 445 ; 7 
L. J. C. P. 68 ; 132 E. R. 740 ; subsequent pro- 
ceedings (1840), 2 Man. & G, 208. 

Annotations Millward v. llibbert (18i2), 3 Q. B. 

120 ; Hall v. Janson (1S55), 24 L. T. O. S. 289 ; Miller v, 
Titherington (1861), 30 L. J. Ex. 217. 

4214. .] — Wright v. Marwood, No. 

4163, ante, 

4215. .] — Strang, Steel & Co. v, 

Scott (A.) & Co., No. 4165, ante, 

4216. Carried by agreement.] — Deck 

cargo, timber, lawfully laden pursuant to charter- 
party, having broken adrift in consequence of 
stormy weather, & impeding the navigation & 
endangering the safety of the vessel, was neces- 
sarily thrown overboard : — Held : the shipper was 
entitled to claim general average in respect thereof 
as against the shipowner. 

In order to make jettison the subject of a general 


average contribution two conditions must be 
fulfilled. First of all there must be common 
danger. It must be a maritime peril & it must be 
common to the whole adventure which would 
exclude the case of a subject-matter that had 
within itself the elements of destruction wliich 
developed themselves during the storm . . . 
secondly there must be a sacrifice in tlie sense of 
intentional sacrifice (Wiixes, J.). — Johnson v. 
Chapman (1866), 19 C. B. N. S. 563 ; 35 L. J. C. P, 
23 ; 14 W. R. 264 ; 144 E. R. 907 ; sub noyn. The 
Shooting Star, Johnson v. Chapman, 15 L. T. 70 ; 
2 Mar. L. C. 404. 

Annotations : — Distd. Wright v, Maru’ood, Gordon v. Mar- 
wood (1881), 7 g. B. D. 62. Consd. Pirio v. Middle Dock 
Co. (1881), 44 L. T. 426 ; Mllburn v. .lamaica Fruit Im- 
porting & Trading Co. of London, [lOOOJ 2 Q. B. 540. 
Refd. Shepherd v. Kottgen (1877), 47 L. J. Q. B. 67 ; 
Greenshiolds, Cowio r. Stephens, [1908J A. C. 431. 

4217. .] — Strang, Steel & Co. v, 

Scott (A.) Co., No. 4165, ante, 

4218. “ At merchant’s risk.”] — (1) It 

was stipulated in a charterpaiiy that the “ ship 
should be provided with a deck cargo if required 
at full freight, but at mercliant’s risk ” : — Held : 
the words “ at merchant’s risk ” did not exclude 
the right of the charterers to general average con- 
tribution from the shipowners in respect of deck 
cargo, shipped by tlie charterers, & necessarily 
jettisoned to save the ship & the rest of the cargo. 

(2) Those who wish to make exceptions in their 

own favour, <fc by wliich tliey are to be relieved from 
the ordinary laws of the sea, ought to do so in 
clear words (Bowen, L.J.). - 

(3) By what law does the right arise to general 
avcji’age contributions ? ... It does not arise 
from any contract at all, but from the old Rhodian 
laws &- has become incorporattnl into tlie law of 
England as the law of the ocean (BiiETr, M.R.). — 
Burton v. English (1883), 12 Q. B. 1). 218; 53 
L. J. Q. B. 133 ; 49 L. T. 768 ; 32 W. It. 655 ; 
5 Asp. M. L. C. 187, C. A. 

Annotations: — As (o (2) Expld. Meudl r. Hopiier, [10131 1 
K. B. 27. As to (3) Cousd. Nevvull v. Royal lOxchange 
Shipping Co. (1884), 33 W. R. 342. Refd. Royal Ex- 
change Shlp])lng Co. V, Dixon (1886), 12 App. Cas. 11 ; 
Strang, Steel r. Scott (1889), 14 App. (;aH. 601 ; The 
Marpessa, [1891] P. 403; The Brlgella, [1893| P. 189 ; 
Milbnrn v. Jamaica Fruit Importing & Trading Co. of 
London, [1900] 2 Q. B. 540 ; Ruabon S.S. Co. v. London 
Assce., [1900] A. C. 6 ; Austin Friar S.S. (Jo. v, Spillors & 
Bakers, 11915] 1 K. B. 833. Ocncially, Refd. Norman v. 
Blnnington (1890), 25 g. B. D. 475. 

4219. On coasting vessels.] — W right v, 

Marwood, No. 4163, ante, 

(6) Damage hy Water, 

4220. In extinguishment of fire.]— Pltf. shipped 
bark on board deft.’s general ship, under a bill of 
lading, from Santa Martha to London, by which 
average, if any, was to be adjusted according to 
British custom. Wlien the ship was about to sail 
a fire broke out in the forehold, a hole was cut 
in the side of the ship, & her fore compartment 
being thereby filled with water, the fire was ex- 
tinguislied. If this course had not been adopted , the 


PART VII. SECT. 14, SUB-SECT. 2,— 
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42121. Deck cargo .] — The owners of 

f roods stored under the deck are not 
table to contribute by way of general 
average to the loss of goods laden on 
deck & tlirown overboard from neces- 
sity In a storm, & with the hope of 
saving the ship & cargo. SemJile. : the 
shipowner would. In such a case, be 
liable to general average. — Gibb v, 
McDoneix (1850), 7 U. C. It. 356.— 
CAN. 

4213 i. Carried according to 

wade custom .] — Where the usage Is 
proved to oarrir a deck cargo. If that 


cargo bo thrown overboard in a storm 
to lighten the vessel, the owner of 
the vessel Is liable for average to the 
owner of the deck cargo, without 
proving the value of the cargo In the 
hold, & taking It Into account. — 
Grousklle V. Fkiuue (1842), 6 U. S. 
454.— CAN. 

421 3 li. .1— Where goods are 

laden on deck according to the custom 
of a particular trade, the owner thereof 
Is entitled to contribution In general 
average for loss by jettison.— Marks 
V. Watson (1843), 4 N. B. li. (2 Kerr) 
211.— CAN. 

^4213111. Whenever It Is 

shown that the loading of cargo on 


B. li. (2 Kerr) 


deck Is lawful by reason of ttontract, 
or the usage of trade, the rule of tlie 
maritime law as to general average 
contribution applies, & all the interests 
In Jeopardy are bound to contribute 
for any portion of cargo Jettisoned for 
their preservation, & the legal right to 
contribution which results therefrom 
can only be repelled or displaced by a 
plainly established usage negativing 
the claim to such contribution, the 
burden of establishing which Is upon 
deft. — Cameron v. Domvillk (1878), 
17 N. B. II. (1 P. & B.) 647.— CAN. 

42161. Carried dy agreement.] — 

Cameron v. Domvillk (1878), 17 
N. B. R. (1 P. & B.) 647.— can. 
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cargo on board would in all probability have been 
destroyed, & the ship seriously damaged. Pltf.’s 
bark was destroyed by the water poured into the 
ship. In an action for general average contribu- 
tion in respect of the destruction of pltf.’s bark, 
it was found, in addition to the above facts, that it 
is the practice of Jiritish average adjusters to treat 
a loss so caused as not a general avei*age loss : — 
Held : whether or not the loss was, according to 
the general law of England, the subject of general 
ayerajpje contribution, pltf.. by the terms of the 
bill of lading, liad macle the admitted practice of 
British average adjusters i)art of the contract, 
& he was bound by it, even if dilTerent from 
British law. — STEWAiri v. West India Pacific 
8.S. Co. (187.S), L. B. 8 Q. B. 302 ; 42 L. J. Q. B. 

3 91 ; 28 L. T. 742 ; 21 W. li. 9.53 ; 2 Asp. M. L. C. 
32, Ex. Ch. 

Annotations : — Apld. IlendrickH v. Australasian Insco. (1874), 
L. It. 9 C. P. 460. Distd. Atwood v. Sellar (1880), 5 

O. B. B. 280. Apld. Pirie v. Middle Dock Co. (1881). 44 
Ij. T. 4 26. Distd. Widtccroas Wire Co. v. Savili (1882), 8 
Q. B. D. 653. 

4221. Exception from liability clause in 

contract.] — Where a bill of lading contained an 
exception of “ fire on board,” <S: the goods carried 
under it were injured in consequence of the water 
used to extinguish a fire occurring during the 
voyage : — Held : the oxcei)tion did not exempt 
the shipovTiers from liability to contribution in 
general average towards the loss sustained by 
the owner of the goods so injured. Nor were they 
exempted by virtue of 17 18 Viet. c. 104, s. .503. 

The exception in the bill of lading <fe 17 A 18 Viet, 
c. 104, s. .503 had reference only to the obligation 
on th(^ contract to deliver the goods, A. did not take 
away the ordinary liability of the shipowner to 
contributes in general average, as owner, when a 
fire had occui*rcd & a sacrifice had been proi)ej*ly 
made to save the whole adventure. — Schmidt c. 
Boyal Mail S.S. Co. (1870), 4,5 L. J. Q. B. 040 ; 

4 Asp. M. L. C. 217, n. 

Annotations : — Apld. Crooks v. Allan (1879), ft Q. B. D. 38. 
Consd. Whitccjross Wire Co. v. Savill (1882), 8 Q. B. D. 
653 ; Burton v. English (1883), 12 g. B. D. 218 ; Mllbimi 
V. Jamaica Fniit Importing & Trading Co. o£ London, 
11900] 2 g. B. 540. Apprvd. Grconsliields, Couio v. 
Stephens, [1908J 1 K. B. 51. Refd. The Marpessa, 11891] 

P. 403. 

4222. .] — Crooks v. xIllan, No. 4294, 

post. 

4223. Plea of statutory exception.] — 

Schmidt v. Boyal Mail S.S. Co., No. 4221, ante. 

4224. .] — Asitnwalj. v. Merchant 

Shipping Co. (1870), cited in 45 L. .T. Q. B. at p. 
648. 

Annotations : — Folld. Schmidt v. Boyal Mail S.S. Co. (1876), 
4 5 L. J. Q. B. 646. Consd. Whitecross Wire Co. v. Savill 
(1882), 8 Q. B. D. 653. Apprvd, Greeualiields, Cowle v. 
Stephens (1907), 98 L. T. 89. 

4225. .] — Coal shipped mthout negli- 

gence on the pai*t of any one took fire by sponta- 
neous combustion, & the water used in extinguish- 
ing the fire damaged the whole cargo of coal : — 
Held : (1) by maritime law the owners of the coal 
were entitled to claim against the ship contribution 
in general average in respect of the sacrifices 
voluntarily made for the common advantage of all, 
the fire having been caused by the inherent 
qualities of the coal, or, in otlier words, by spon- 
taneous combustion, without default on the part 
of the shippers ; (2) 1894 Act, s. 502, afforded no 
defence to the claim. — G reenshiblds, Cowie As 
C o. V. Stephens & Sons, [1908] A. C. 431 ; 77 
L. J. K. B. 985 ; 99 L. T. 597 ; 24 T. L. B. 880 ; 
52 Sol. Jo. 727 ; 11 Asp. M. L. C. 167 ; 14 Com. 
Cas. 41, H. L. 

4226. Scuttling Of ship.]— Damage to cargo 


by scuttling a ship to put out a Are is the subject 
of general average contribution. 

There is no valid custom excluding the loss from 
general average. 

Pltf. chartered a ship from deft., & by the 
charterparty it was provided, “all questions of 
general average to be settled according to the 
custom of the London underwriters at Lloyd’s.” 
A fire broke out on board, the ship was scuttled to 
extinguish it, & the cargo was damaged thereby. 
The loss was adjusted as general average, & pltf. 
brought his action to recover from deft, the ship’s 
contribution. The judge directed the jury that 
the loss was general average according to law, & 
the question was whether there was a valid custom 
excluding such loss from general average. The 
jury found that no such custom existed, & the 
verdict was entered for pltf. — Achard v. Bing 
(1874), 31 L. T. 647 ; 2 Asp. M. L. C. 422. 
Annotations : — Apld. Pirio v. Middle Dock Co. (1881), 44 

L. T. 420 ; Whitecross Wire Oo. v. SavUl (1882), 8 Q. B. D. 

653. 


4227. .] — To pour water upon the 

cargo pursuant to the master’s orders for the 
purpo.se of extinguishing a fire which has broken 
out in a ship’s hold, is a general average act, & if 
the cargo is thereby injured, the own(?r is entitled 
to a contribution. Whilst the cargo remains on 
board a ship after h(T arrival at the port of de.stina- 
f ion, the maritime adventure is not terminated so 
as to absolve the owners of tlu^ cargo & the ship 
from mutual rights & liabilities. 

Deft-s. were the owners of the //., which having 
arrived at her port of destination at the end of a 
voyage, unloaded about 1 300 tons of her cargo ; 
about 100 tons remained on board. Whilst she 
was lying at a wharf, a fire broke out in her hold, 
& in order to extinguish it her master caused water 
to be poured into her, whereby some goods, form- 
ing paH of the cargo & belonging to pltfs., were 
damaged. The H. might have been scuttled &; 
raised again; but if the fire had not been extin- 
guished, she would have been in pei’il of partial 
destruction : — Held : defts. woi e liable to contri- 
bute by way of general average for the damage 
done to pltf.’s goods. 

It has been said that defts. vessc‘l might have 
been scuttled ; but the expense of raising Ac 
rejiairing her would have entitled I'ei* owners to a 
general average contribution (Brftt, L.J.). — 
Whitecross Wire Co., Ltd. v. Savili. (1882), 8 
Q. B. D. 653 ; 51 L. J. Q. 1^ 426 ; 46 L,. T. 643 ; 
30 W. H. 588 ; 4 Asp. M. L. C. 531, C. A. 


Annotations : — 
2 g. B. 356 : 


Refd. Iredale v. CJiina Traders Insce , [18991 
Cope V. Sharp (No. 2), [I912J 1 E ■ B. 496. 


4228. .] — A iire having broken out on 

board a shij) the mast(;r put into port & en- 
deavoured to extinguish it. I’lic lire increased, & 
the captain of the port, who had been sent for by 
the master, ordered that the ship should be 
scuttled. In the opinion of the master the scutt 
ling of the ship was for the benefit of the ship & 
cargo, ho did not object to the orders of the 
master of the port : — Held : the scuttling of the 
ship was a general average act, — T he Birkhall, 
Papayanni Ac Jbronica v. Grampian S.S. Co., 
Lrt’D. (1896), 12 T. L. B. 540 ; 1 Com. Cas. 448. 

4229, Fire caused by inherent defect in 

cargo.] — P. shipped a cargo of coals upon D.’s ship 
to be carried to S., & there delivered on payment 
of freight. A fire broke out spontaneously in the 
coals, & portions were thrown overboard, Ac the 
remainder so wetted Ac damaged by water poured 
upon them to extinguish the fire, that they wore 
necessarily discharged, Ac sold at a port of refuge. 
Owing to no freight being payable there, they 
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realised net a larger sum than if they had safely 
reached their destination ; but the freight upon 
them was wholly lost ; — Held : (1) the shipowner 
was entitled to a contribution in general average 
for the lost freight. 

(2) Semble : there was no claim on account of 
the cargo ; first, because there was no loss on 
account of it ; secondly, because the vice in it was 
the cause of the sacrifice. 

Senible : the right to general average is not 
founded upon contract, or the relations created 
by contract, but upon a rule of the common law 
& upon the principle of the ancient maritime law. 
— ^PmiE & Co. V. Middle Dock Co. (1881), 44 

L. T. 426 ; 4 Asp. M. L. C. 388. 

Annoiaiions : — As to (1) Expld. Iredale r. China Traders 

Insce,, [1899] 2 Q. B. 356. As to (2) Expld. Greenshlelds. 

Cowie V. Stephens, [1908] 1 K. B. 51. 

4230. Cargo sold without loss.] — ^PmiE & 

Co. V. Middle Dock Co., No. 4229, arde. 

4231. Bows tipped for rudder repairs.] — ship, 
laden with a, perishable cargo which could not by 
any means bo discharged, having on her voyage 
become unna\’igable & incapable of moving 
through damage to her propeUer, is, with her 
cargo, in peril, although the ship be tight & strong 
& the cargo sound. If tipping the ship head down 
to repair her propeller be resorb'd to, & in the 
course of the operation a portion -if the cargo be 
damaged by salt water, the cargo owners have a 
right to a general average contribution. The 
operation of so tipping the ship is under the 
circ.umstances a general average act, & the loss 
a general average & not a particular average loss. — 
McCall A Co. t\ Houlder (1897), 66 L. J. Q. B. 
408 ; 76 L. T. 469 ; 13 T. L. R. 280 ; 8 Asp. 

M. L. C. 262 ; 2 Com. Cas. 129. 


(c) Other Sacrifices, 

4232. Theft of cargo — By pirates.] — Hicks v. 
Palington (1590), Moore, K. B. 297 ; 72 E. R. 
590. 


4233. Part of cargo given to pirates — To save 
remainder.]— Hicks v. Paungton (1590), Moore, 
K. B. 297 ; 72 E. R. 590. 

4234. Cargo appropriated at diminished price — 
By hostile mob — From stranded vessel.] — If an 
armed force board a ship, & take part of the cargo, 
the underwriters are not liable on a count, stating 
the loss to be by a seizure by jjeople to pltfs. 
unknown ; for people in the policy means the 
governing power of the coimtry.” Where, after 
such a seizure, the vessel was stranded, & part 
of the cargo, consisting of com, taken by the 
mob at their own price, the loss cannot be re- 
covered, ^ for a general average ; but for such 
part as in consequence of the stranding was 
damaged & thrown overboard, the insured may 
recover on a count stating the loss to be by strand- 
ing. — Nesbitt v, Lushington (1792), 4 Term 
Rep. 783 ; 100 E. R. 1300. 


^TMiototioTW Reid. Bumett v. Kcnsinsrton (1797). 7 Term 
Rep. 210 ; Wells v. Hopwood (1832), 3 B. & Ad. 20 ; 
Thames & Mersey Marine Insco. v. Pitts & King, [18931 
IQ. B. 476 ; Slvewright v. Allen (1906), 75 lTj. K. B. 
476 ; Bolivia Republic v. Indemnity Mutual Marino Assce.. 
[1909] 1 K. B. 785. 


4235. Loss by stranding.] — Nesbitt v, Lxjshing- 
TON, No. 4234, ante. 


4236. Sale of cargo — Proceeds required for 
release of master — ^Master arrested for debt to 
®WP’s agent.] — Dobson v, Wilson, No. 4185, ante, 

To procure funds for repairs.] — 

(1) Where the master of a Peruvian vessel, bound 
from Li ma to London, had sold some silver, part 


of the homeward cargo, at Bahai, to raise funds for 
repairing the ship, the ct. refused to entertain a 
claim by the consignees of the silver to share 
rateably in the proceeds of the ship, freight, & 
part of the cargo, brought into the regi^ry to 
answer demands of bottomry, wages, pilotage, & 
towage. 

(2) Where property is so sacrificed it is a subject 
of general average, or proportionate contribution. 

(3) WTiere portions of the cargo on board a ship 
are sold by the master during the voyage for the 
repairs of the ship, the owners of such cargo have 
no lien upon the ship, nor any persona standi to sue 
the owners in the Ct. of Admlty. — La Constancia 
(1846), 2 Wm. Rob. 487 ; 4 Notes of (^ases, 677 ; 

3 L. T. 381 ; 10 Jur. 845 ; 166 E. R. 839. 

Annotations : — As to (2) Distd. Cloary v. McAndrow, The 

Galam (Cargo Ex) (1863). 3 Now llep. 254. Oenerallu, 

Reid. The Benares (1850), 14 Jur. 581 ; The Daring 

(1868), L. R. 2 A. & E. 260. 

4238. .] — Hallett v. Wigram, No. 

4178, ante, 

4239. Cargo consumed for voyage purposes — 
Vessel ordered to distant quarantine station— 
Failure to obtain bunker coal.] — Walpord de 
Baerdkmaecker & Co. V, Oalindez Brothers, 
No. 3090, ante. 

4240. Depreciation in value of cargo — Vessel 
putting into intermediate port for repairs — Port 
subject to embargo — Unloading at destination pro- 
hibited.] — Pitfs. shippeui a deck cargo of cattle & 
sheep on board defts.’ ship for carriage from Buenos 
Ayres to Deptford under a contract which provided 
that the ship should on no account call at a 
Brazilian port before landing her live stock. The 
reason for this provision was that by an order of 
the Board of Agriculture foreign animals could not 
be landed in the United Kingdom if the ship con- 
veying them had touched at a Brazilian port in the 
course of her voyage. During the voyage the ship 
sprung a leak, h the master, for tlie safety of all 
concerned, put into a Brazilian port for rep.airs. 
Pltfs. thereby suffered loss in consequence of the 
live stock being unable to be landed in the United 
Kingdom, & having to be sold elsewhere at lower 
prices than would have been realised in the English 
market. The mastt*.r at the time when ho resolved 
to put into the Brazilian port knew that this would 
be the result of his so doing : — Held : the deprecia- 
tion of the live stock was a loss which pltfs. were 
entitled to have made good in general average. — 
Anglo-Argentine Live Stock & Produce 
Agency v. Temperley Shipping Og., |1899] 2 
Q. B. 403 ; 68 L. J. Q. B. 900 ; 81 L. T. 296 ; 48 
W. R. 64 ; 15 T. L. R. 472 ; 8 Asp. M. L. 0. 59.5 ; 

4 (yom. Cas. 281. 

Annotation : — Reid. Austin Friars S.S. (Jo. v. Spillers & 

Bakers, [1915] 1 K. B. 833. 

4241. Damage through unloading for repairs to 
ship.] — The owner of cargo which, not having been 
itself in any peril, has suffered damage from having 
been unloaded to enable repairs to be done to a 
ship which lias through ordinary perils (5f naviga- 
tion suffered a particular average loss is not entitled 
to general average contribution from the owner of 
the ship. 

A ship, having througli ordinary perils of 
navigation sustained injuries which prevented her 
from proceeding upon her voyage, put back into 
port for repairs. To enable the ship to be repaired 
the cargo, which was never in peril, was unloaded, 
&, in the process of being unloaded, was damaged : 
— Held : the owners of the cargo were not entitled 
to general average contribution from the owners 
of the ship. — ^Hambl v. Peninsular & Oriental 
Steam Navigation Co., [1908] 2 K. B. 298 ; 77 
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L. J. K. B. 037 ; 93 L. T. 801 ; 24 T. L. B. 535 ; 
11 Asp. M. L. C. 71 ; 13 Com. Cas. 270. 

D, Extraordinary Expenditure. 

(a) Wages and Maintenance of Crew. 

4242. General rule — Not recoverable.] — The 
owner of a Britisli ship may avail himself of a 
statement of average made at the port of delivery 
in a foreign country, according to the law thereof, 
so as to charge a British freighter of goods, under a 
charter made in Britain, with the expenses of 
wages & provisions for the seamen, incurred during 
the necessary detention of the ship at an inter- 
mediate port, although by the law of this country 
such expenses would not be recoverable as average. 
— Dalglish v. Davidson (1824), 5 Dow. & By. 
K. B. 0. 

4243. .] — time charterparty pro- 

vided that general average should be according to 
York Antwerp Buies, 1890. Bills of lading con- 
taining the like provision were signed by the 
master. The vessel put into ports of refuge in such 
circumstances that, under the terms of the chaHer- 
party, hire continued to run, & the owners had to 
pay for wages &. provisions during the period of 
detention. The owners recovered contribution 
from cargo in respect of wages & provisions : — 
Held : there being no clause in tlie chartt^rparty 
giving the charterers the right to siicli contribution, 
they were not entitled to recover it from the ship- 
owners. — ^Howden Co. 8.S. Nutfield Co., 
Ltd. (1898), 14 T. L. R. 172 ; 8 Com. Cas. 56. 

4244. Forced detention in port of refuge.]-;— 
The wages & jjrovisions of tlio crew, while a ship 
remained in poi’t», whither she was compelled to go 
for the safety of the ship & cargo, in order to 
repair a damage occasioned by tempest, were held 
not to be the subject of general average ; nor the 
expenses of such repair ; nor the wages, & pro- 
visions of the crew during her detention in port, to 
which she returned, & was detained there, on 
account of adverse winds tempest ; nor the 
damage occasioned to the ship & tackle, by stand- 
ing out to sea with a press of sail in tempestuous 
weather, which press of sail was necessary for that 
purpose, in order to avoid an impending peril of 
being driven on shore & stranded. — Power v. 
Whitmore (1815), 4 M. & S. 141 ; 105 E. B. 787. 

Anru)t(Uio7is : — Distd. Dent t\ Smith (18G9), L. 11. ^ Q. B. 
411. Consd. Atwood V. Sellar (1880), 5 Q. B. D. 286 ; 
Svonsdoii V. Wallace (I8S4), 13 Q. B. D. 69. Refd. 
Slmondij i’. White (1824), 2 B. & C. SO.** : SliriondH v. 
IIodfiTHon (1829), 6 Blnp:. 114 ; Ilallett v. Wi«:rain (1850), 
9 O. B. 580 ; HaU i\ Janson (1855), 4 E. & B. 500 ; Wilson 
V. Bank of Victoria (1867), 8 B. & S. 290 ; Waltliow t?. 
Mavrojani (1870), L. B. 5 Excli. 116 ; ilarris v. Scara- 
manga (1872), L. B. 7 C. P. 481 ; Harrison v. Bank of 
Australasia (1872), L. B. 7 Exch. 39 ; Messina v. Potro- 
cocchina (1872), L. U. 4 1*. 0. 144 ; Stewart v. West India 
& Pacifle S.S. Co. (1873), 27 L. T. 820 ; The Bona, 11895] 
P. 125. 

4245. Effect of inclusion in foreign adjust- 

ment.] — Dalglish v. Davidson, No. 4242, ante. 

4246. No agreement for contribution in 

charterparty.] — Howden & Co. v. S.S. Nutfield 
Co., Ltd., No. 4243, ante. 

4247. Ship delayed for damage Itself subject of 
general average.] — By a time charter it was pro- 
vided that in the event of loss of time from damage 
preventing the working of the vessel for more than 
twenty-four hours the payment of hire should cease 
until she should he again in an efficient state to 
resume her service. Wliilst loading a cargo of 


coals under a sub-charter, a fire broke out on board 
the ship, & certain refrigerating machinery wit 
which she was fitted was damaged by water used 
to extinguish it, necessitating repairs which occu- 
pied thirty-one days. In an action brought by the 
shipowners again^ underwriters to recover a 
general average contribution in respect of the loss 
of hire during the time the damage by water was 
being repaired : — Held : such contribution could 
not be recovered. 

There appear to me to be strong reasons for 
holding that cat any rate wherever the delay is to 
repair damage, which is itself the subject of general 
average, the wages & maintenance of the crew 
during such delay should be allowed by law in 
general average (GORELL B ARNES, •!.). — The 
Leitrim, [1902 j P. 256 ; 71 L. J. P. 108 ; 87 L. T. 
240; 51 W. R. 158; 18 T. L. R. 819; 9 Asp. 
M. L. O. 317 ; suh nom. Uudson v. British & 
Foreign Marine Insurance Co., 8 Com. Cas. 6. 

4248. York- Antwerp Rules.] — Chellew v. 
Royal Commission on Sugar Supply, No. 4303, 
post. 


if)) Expenses occasioned by Repairs. 


4249. Expenses of repairs.] — If A. let his ship to 
B. for a voyage, engaging to keep it in repair 
during the whole time, for wliich he is to receive 
freight on the return of tlie ship ; & for the safety 
of the ship it becomes necessary during the voyage 
to put into a port to relit ; the expense of refitting 
must be borne entirely by A. ; & B. is not liable to 
contribute to it in yjroportion to his interest in the 
cargo, as for a general average. — Jackson v. 
Charnock (1800), 8 Term Rep. 509 ; 101 B. R. 


1517. 

4250. .] — Power v. Whitmore, No. 4244, 

ante. • 

4251. Repairs necessary for prosecution of 

voyage.] — Where a ship in the course of her voyage 
was run foul of by another ship & damaged, & the 
cai)tain was in consequence obliged to cut away 
part of the rigging & to return to port to repair the 
damage & cutting away, without which the ship 
could not have prosecuted her voyage, or sfifely 
kept the sea : — Held : the expenses of repairs, so 
far as tliey were absolutely necessary to enable the 
sliip to prosecute tlie voyage, but no further, & of 
unloading the goods for tlie purpose of making the 
repairs, were a general average. Seciis the master’s 
expenses during the unloading, repairing, & reload- 
ing, & crimy)age to replace deserters during the 
repairs. — Plummer v, AVildman (1815), 3 M. & S. 
482 ; 105 E. R. 691. 

Annotations : - -DMA. Power i\ Whitmore (1816), 4 M. & S. 
1 41. Consd. Hallott v. Wifa’am (1850), 9 C. B. 580. Dbtd. 
Job V. Langtou (1856), 6 E. & B. 779. Consd. Harrispn 
V. Bank of Australasia (1872), L. 11. 7 Exch. 39. Expld. 
Atwood V. Sellar (1880), 5 Q. B. 1). 286. Consd. Svensden 
V. Wallace (1881), 13 G. B. D. 69. Refd. Hall v. Janson 
(1855), 4 K. & B. 500; Walthew v. Mavrojani (1870), 
L. 11. 5 Exch. 116 ; The Bona, (1895] P. 125 ; Mo(^ v. 
Houldcr (1897), 66 L. J. Q. B. 408. 


4252. .] — Wilson v. Bank op Vic- 

toria, No. -3216, ante. 

4253. Ship unseaworthy at commencement 

of voyage.] — Lindsay v. Klein, The Tatjana, 
No. 3126, ante. 

4254. Expenses of unloading of cargo.] — ^Where 
a ship is obliged to put into port for the benefit of 
the whole concern, the charges of loading So un- 
loading the cargo, & taking care of it, & the wages 
& provisions of the workmen hired for the repairs, 


PART VH. SECT. 14, SUB-SECT. 2.— 
D. (b). 

4254 1. Expenses of urUoadin{f of 
cargo .] — Where a ship is obliged to go 


into port ft>r the benefit of the whole 
oonoom, the charges of unloading & 
reloading the cargo & taking care of it, 
& the wages & provisions of the w'ork- 


meu hired for the repairs, become 
general average. — Ainsworth v. 
Cusack (1858), 4 Nfld. L. R. 23G.— 

NFLD. 
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Sect, ]4. — General average: Sub-sect, 2, D, (6), (c) 

(d).] 

become general average. — Da Costa v, Newnham 
(1788), 2 Term Rep. 407 ; 100 E. R. 219. 
Annotaiions : — Dbtd. Hallett v. Wigram (1850), 9 C. B. 580. 
K.F. Svensdon v, Wallace (1884), 13 Q. B. 1). 69. Refd. 
Williams r. London Assco. (1813), 1 M. & S. 318. Menid. 
Lohre v. Aitchison (1877), 2 Q. B. D. 501. 

4255. .] — The Copenhagen, No. 3320, ante, 

4256. .] — Plummer v, Wildman, No. 4251, 

ante. 

4257. .] — (1) The expenses necessarily in- 

curred in imloading & reloading the cargo for the 
purpose of repairing the ship that she may be 
made capable of proceeding on her voyage have 
been held to give a claim to general average con- 
tribution (Lord Campbell, C.J.). 

(2) To let in verbal evidence of a voyage for the 
purpose of contradicting & nullifying an express 
written contract would be contrary to all principle 
(Lord Campbell, C.J.). — Hall v, Janson (1855), 
4 E. & B. 500 ; 3 C. L. R. 737 ; 24 L. J. Q. B. 97 ; 
24 L. T. O. S. 289 ; 1 Jur. N. S. 571 ; 3 W. R. 213. 
Annotations : — As to (1) Consd. Atwood v. Sellar (1880), 5 
Q. B. D. 286. Dbtd. & N.F. Svensden v. Wallace (1884), 
13 Q. B. IX, 69. Consd. Hamel v. Peninsular & Oriental 
Steam Navigation Co., [1908] 2 K. B. 298. Oenerally, 
Hentd. AlUson r. Bristol Marine Insce. (1876), 1 App. Cas. 
209. 

4258. .] — Wilson v. Bank op Victoria, No. 

3216, ante, 

4259. .] — Atw^ood v. Sellar, No. 4332, 

post, 

4260. .] — (1 ) A ship having luring a voyage 

sprung a dangerous leak, the captain, for the safety 
of ship & cargo, put into a poit of refuge to repair, 
where in order to repair the ship the cargo w^as 
necessarily landed : — Held : the expenses of re- 
loading the cargo after the ship had been repaired 
& of pilotage & port charts on the ship leaving the 
port were not general average expenses. 

The question w'hether extraordinary expenditure 
after the entry into a port of refuge is rightly 
chargeable to general average, necessarily depends 
on the circumstances of each case. . . . The first 
test is whether such item itself fulfils, as against 
some or all of the interest to be considered, the 
definition of a general average sacrifice ; the second 
is w^hether such item, though not itself a general 
average sacrifice, is nevertheless an expenditure 
caused or rendered necessary by one (Bowen, 
L.J.). 

(2) If necessary for the common preservation 
of both ship & cargo, the unloading will be in itself 
a general average sacrifice (Bowen, L.J.). — 
Svensden v, Wallace (1884), 13 Q. B. D. 69; 
53 L. J. Q. B. 385 ; 50 L. T. 799 ; 5 Asp. M. L. C. 
232, C. A. ; affd. (1885), 10 App. Cas. 404, H. L. 
Annotations : — As to (1) Consd. McCall v. Houlder (1897), 76 
L. T. 469 ; Iredale v. China Traders Insco., [1900] 2 Q. B. 
515 ; Hamel v. Peninsular & Oriental Steam Navigation 
Co., [1908J 2 K. B. 298. Befd. Royal Mail Steam Packet 
Co. V. English Bank of Rio de Janeiro (1887), 19 Q. B. D. 
362; The Brigclla, [1893j P. 189; Chelfew v. Royal 
Commission on Sugar Supply, [1922] 1 E. B. 12. As to 
(2) Distd. Hamel v. Peninsular Sc Oriental Steam Naviga- 
tion Co., [1908J 2 K. B. 298. Generally, Mentd. Assi- 
curazloni Generedi & Schenkor v. S.S. Bessie Morris Co. 
& Browne (1892), 61 L. J. Q. B. 754 ; Balmoral S.S. Co. 
V. Marten, [1901] 2 K. B. 896. 

4261. Expenses of taking care of cargo.] — Da 
Costa v, Newnham, No. 4254, ante. 


4262 . Expenses of warehousing of cargo.] — 

Atwood v. Sellar, No. 4332, post, 

4263 . Expenses of transhipment of cargo.] — 

The Copenhagen, No. 3326, ante, 

4264 . .] — Hall v, Janson, No. 4257, ante, 

4265 . .] — ^Atwood v. Sellar, No. 4332, post, 

4266 . .] — Svensden v, Wallace, No. 4260, 

ante, 

4267 . Wages & provisions of repairing workmen.] 

— Da Costa v, Newnham, No. 4254, ante, 

4268 . Master’s expenses.] — Plummer v, Wild- 
man, No. 4251, ante, 

(c) Expenses occasioned by Stranding, 

4269 . Refloating ship — After cargo safely re- 
moved.] — ^By a case stated between assured A 
underwriters on ship, it appeared that the ship, 
having sailed from Liverpool with a cargo on 
board, ran on shore, accidentally on the coast of 
Ireland. In order to get her oil* it became neces- 
sary to discharge the whole of the cargo, which 
was accordingly taken out & placed in store at 
Dublin. The ship was then got oil by digging a 
channel for her, L employing a steam tug, was 
towed to Liverpool to be repaired. The cargo 
was shipped in another vessel, &; forwarded to its 
destination ; but, for 1 he purposes of the case, 
was to be considered as having been carried on 
by the original ship after she had been I'epaired : 
— Held : the expenses incurred, after the cargo 
w^as in safety, in getting oil the ship & towing 
her to Liverpool for repair *w"ere not chargeable 
to general average, but to sliip alone. 

We do not say that there may not be a case 
where, after a fortuitous stranding of the sliip A 
the cargo has been unloaded, expense voluntarily 
incurred by the owner of the ship to get her olT, 
& to enable her to complete the voyage, wdiereby 
the cargo, w^hich otherwise must have perished, 
is carried to its destination, may be general average 
(Lord (JAMPBEUi, C.J.). — Job v, Langton (1856), 
6 E. A B. 779 ; 26 L. J. Q. B. 97 ; 27 L. T. O. 8. 
218 ; 3 Jur. N. S. 109 ; 4 W. R. 641 ; 119 E. It. 
1054. 

Annotations : — Distd. Moran r. Jones (1857), 7 E. & B. 523. 

Apia. Wmhew V. Mavrojuni (1870), L. R. 5 Kxch. 116. 

Distd. Atwood V. Sellar (1880), 5 Q. B. D. 286. Consd. 

SvenHden v. Wallace (1884), 13 Q. B. D. 69. Apld. Royal 

Mall Stmrn Packet Co. v. Kiifirlisli Bank of Rio do Janeiro 

(1887), 19 Q. B. D. 362. 

4270 . .] — Moran v, Jones, No. 4305, 

post, 

4271 . .] — Extraordinary expenses in- 

curred in getting oil a stranded shij), after the 
cargo has been removed to a place of safety, are 
not, in the absence of exceptional circumstances, 
general average to which the owmer of cai'go is 
liable to contribute, although the goods remain 
in the control of the sliipowner’s agents. Semble : 
such expenses may, as against the owner of cargo 
so removed, be general average if the goods cannot 
be otherwise carried forward, or only at a greater 
expense, or after a delay which would deteriorate 
the goods. ^ 

A ship laden with cargo, while still in port, was 
driven ashore on Oct. 6, the cargo was unshipped, 
& by Oct. 19 was landed & warehoused in safety 
under the superintendence & control of the ship- 
owners* agents ; an attempt was then made to 


4261 1. Expenses of taking care of 
carpo.]— Ainsworth v. Cusack (1858), 
4 Nfld. L. R. 236.— NFLD. 

k. Expenses of reloading cargo .] — 
Ainsworth v. Cusack (1858), 4 Nfld. 
L. R. 236.— NFLD. 

. 4267 i. Wages d: provisions of repair- 
vnq workmen ,] — Ainsworth v. Cusack 
(1858), 4 Nfld. L. R. 236.— NFLD. 


PART VII. SECT. 14, SUB-SECT. 2.— 

D. (0). 

1. Refloating ship ,] — ^Where a voshoI 
w’as danflrerouHly stranded by accident 
arising from the perils of navigation, 
& without fault of the master : — 
Held : the expense incurred by the 
master in hiring a steamer to haul 
her oil, Sc by which he was enabled 


to proceed to his destination, gave a 
claim for contribution against the 
owners of the cargo, upon general 
average.— G rover v. Bullock (1849), 
5 U. C. R. 297.— CAN. 

m. Voluntary stranding,] — Tb(! 
owners of a vessel have no right to 
average on account of expenses ooca- 
Hionod by stranding, when the strand- 
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float the vessel, which was abandoned on Nov. 24. 
Subsequently a second attempt was made which, 
on Dec. 31 succeeded ; the ship was taken into 
port & repaired, &, after reshipping the cargo, 
proceeded to its destination : — Held : the expenses 
of getting the vessel otf were not general average 
to which the owners of cargo were bound to 
contribute. — Walthew v, Mavuojani (1870), 
L. R. 5 Exch. 110 ; 30 L. .T. Ex. 81 ; 22 L. T. 
310 ; 3 Mar. L. C. 382, Ex. Ch. 

Sellar (1880). r* Q. B. D. 

fiji Mail Steam Packet Co. v. EogliHh Bank 

4272. ■ .] — A steamer, carrying among 

other cargo a largo amount of siiecio, ran aground 
& lay in a dangerous position. The specie was 
landed by the master soon after the vessel struck. 
After the landing of the specie the master jetti- 
soned part of the cargo, <fe had recourse to other 
extraordinary measures for getting oif the vessel. 
These measures succeeded, she completed her 
voyage with the cargo remaining on boai'd. The 
specie was conveyed to a neighboming port, 
whence it was sent on in another vessel, but for 
the purposes of the case was to be treated as having 
arrived in the steamer : — Held : the losses ex- 
penses incmTed in getting the steamer off, & the 
expenses incurred in landing & conveying the 
specie, were not general average to which the 
owners of the specie were liable to contribute. 

If the act be not done to avert some danger 
common to ship &. cargo, it does not constitute 
a case of general average (Wills, J.). — JtovAL 
Mail Steam Packet Co. v, English Bank op 
HiO i)E .lANEiuo (1887), 19 Q. B. D. 302; 57 
L. J. Q. B. 31 ; 30 W. R. 105 ; 3 T. I.. R. 784, 
D. C. 


4273. Bringing cargo to place of safety 

Hingston V. Wendt, Is'o. 3244, ante, 

4274. Forwarding cargo.]— -A ship dui*ing hei* 
voyage from India to London was stranded on 
the coast of France. The shipowner desiiatched 
his manager A othei* j)ersons to take part in the 
necessary salvage operations, & the whole of the 
cargo was sa^^ed, transhipped, & brought forward 
to London, tlie freight earned. Part of the 
cargo which could not be identified was sold by 
the shipowner by arrangement with the con- 
signees thrf)ugh a broker, who received his 
brokerage. The shipowner incurred considerable 
trouble in chartering ships to carry on the cargo 
from Prance to London, & in sending out lighters 
& necessary ap])liances to France, & in the identi- 
hcation of the cargo, ])re})aring for the sale, answer- 
ing the inquiries of A: arranging with the con- 
signees. In the average statement a remunera- 
tion to the shipowner for “ arranging for salvage 
operations, receiving cargo, meeting arranging 
with consignees, & receiving & paying proceeds, 
& generally conducting the business,” was charged 
partly to general average, & partly as particular 
average on the several interests rateably, the 
average stater thinking that the amount was a 
reasonable remuneration to the shipowner for his 
services & for commission on the sale of un- 
identified cargo, & on disbui'sements : — Held : 
under the circumstances the amount was im- 
properly charged & could not be recovered, theie 


being no contract on the part of the owners of the 
cargo to remunerate the shipowner for his services, 
a great part of which had been rendered with 
the object of earning his freight. — S chuster v. 
Fletcher (1878), 3 Q. B. D. 418 ; 47 L. J. Q. B. 
530 ; 38 L. T. 605 ; 26 W. R. 756 ; 3 Asp. M. L. C. 
577. 

Anrmtatioiis : — Consd. Prehn v. Bailey, The Ettrick (1881), 

6 P. D. 127. Dbtd. Hose V. Bank of Australasia, [1801] 

A. C. (187. 

4275. Before refloating operations com- 

menced.] — R oyal Mail Steam Packet Co. r. 
English Bank of Rio de Janeiro, No. 4272, ante, 

4276. Vessel abandoned.] — Where 

after a disaster at sea the shipowner, not merely 
wifh a view to freiglit, but in the interests of the 
whole adventure or of the cargo owners, & before 
electing to abandon the ship A carry on the cargo 
in another ship, incurs necessary expenses on 
landing a perishable cargo & carrying it to a place 
of safety, the expenses are not to be charged to 
freight alone, but are either a general average 
charge or a charge against cargo or a charge 
against cargo A freight, as the case may be. 
Where such a disaster happens there is no rigid 
rule of law that the shipowner may not employ 
experienced persons to act in liis place for the 
benefit of all concerned. Whc*ther lie is entitled 
to do so & make the extraordinary expenditure 
a general average charge dciiends on the circum- 
stances of the case & whether he acts reasonably 
At properly. So as to tlie right to charge against 
the cargo owners a commission to a commission 
merchant for arranging the sale of unidentified 
bales of cargo. — R ose v. Rank of Australasia, 
[1894] A. 0. 687 ; 63 L. .7. Q. B. 504 ; 70 L. T. 
422 ; 7 Asp. M. L. 445 ; 6 R. 121, H. L. 

4277. Sale of unidentified cargo.] — S chuster v. 
h^ETCiiEi?, No. 4274, anic. 

4278. Expenses of salvage agent.] — R ose v. 
Bank of Austratasia, No. 4276, ante, 

I (d) Other Cases, 

4279. Cost of salvage.] — S chuster v. Fletcher. 
No. 4274, ante. 

4280. .] — AVhere a ship carrying cai'go is 

sunk in the Thames in consc^quence of a collision 
caused by her own negligence, A: her owner limits 
his liability under Merchant Slii})ping Act, 1862 
(c. 63), B. 54, A:; the Thames t'Onservancy raise 
the shii-i Aj. cargo under t lieir special Acts ^ deliver 
them to the shi])owner on payment of the expenses 
of raising, the shipowner has no lien on the cargo 
A no claim against the (;argo owner for vbe cargo’s 
proportion of tlie cost td* raising. — i^REiiN v, 
Bailey, The Ettrick (1881), 6 P. I). 127; 45 
J.. T 399 ; 4 Asp. M. L. C, 4(55, C. A, 

AniioUrlUms : — Refd. Grceushields, C^)wic v. Stephens, [1908] 

1 K. B. Mentd. Fulham Vestry v. Mlnter, 11901] I 

K. B. 501. 

4281. .] — (1) A shipowner who has paid a 

salvage* claim without action brought by the 
salvors may maintain an action for general average 
contribution against the owner of cargo. But in 
such suit the fact that the shipowner had by con- 

I tract made by himself or his master become bound 
I to pay the sum actually paid is not conclusive as 
I to the whole amount being cliaT’geable to general 
I average. It is a question of fact to be decided at 


Ing was not voluntary ; & the mere 
steering a vessel to a loss dangerous 
T)laco for stranding, when she is 
Inevitably driving to the shore, Is not 
a voluntary stranding. — Gibb v, Mc- 
Donisll (1850), 7 U. C. H. 356.— CAN. 

, .] — A vessel was disabled by 

a gale near a lee shore, so that she 
could not work off, & after the anchors 


liad dragged until she began to pound 
on the bottem, the master, wltli the 
view not of saving the cargo, hut of 
enabling the crew to escape, headed her 
round to the shore, wliere she was 
stranded & abandoned by the crew. 
Deft., the owner of the cargo, after- 
wards g<d it out at his own expense : — 
Held: the stranding was not volun- 


tary, & the cargo was not liable to 
genoi*al average. — Dancey v. Burns 
(1880), 31 C. P. 313.— CAN. 

0 . .] — A ship being volun- 
tarily run ashore & totally lost on the 
strand, & cargo saved ; loss of ship 
considered a subject of general average , 
— ^WlLEY V. HOVILS & RUSSELL (1857). 
10 L. T. 243.— S. AF. 
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Sect 14 . — General average: Siib-aecL 2, D. Id): 
aub-secU 3, A„ B. & C.] 

the trial whether any, &, if any, what sum is 
chargeable. 

(2) General average ... is founded on the 
Hhodian law, which, however, in terms did not 
extend further than to cases of jettison, but its 
principle applies, &> it has been applied, to all other 
cases of voluntary sacrifice for the benefit of all, 
that is, if properly made (Lord Blackburn). — 
Anderson v. Ocean S.S. Co. (1884), 10 App. Cas. 
107 ; 64 L. J. Q. B. 192 ; 62 L. T. 441 ; 33 W. K. 
433 ; 6 Asp, M. L. C. 401, II. L. ; rcvsg, S. 0. si^ 
mm. Ocean S.S. Co. v, Anderson (1883), 13 
Q. B. D. 651, C. A. 

Antwtatims to ( 1 ) Reid. Tho Paisby (1885). 10 P. D. 

Bl^.TmsTK 

Suing & labouring clause in insurance 

policy.]— iS'ec Insurance, Vol. XXIX,, p. 239, 

•] — See, generally. Part XV., Sect. 10. 

4282. Cost of entering &> quitting port of refuge — 
Pilotage & other charges.] — ^Atwood v. Sellar, 
No. 4332,^?oa<. 

,^4283. .]— SvENSDEN V. Wallace, No. 

4260, ante. 


4284. Expenses of prosecuting voyage — Use of 
auxiliary steam power — Extraordinary expenditure 
for coals.] — Wit.son v. Bank of Victoria, No. 
3216, ante, 

4285. Cost of cutting passage from icebound 
port.]— A vessel having had to put back to repair 
defective machinery became icebound in port : — 
Held : the expense of breaking up the ice so as to 
give her a passage to the open sea was not a matter 
of general average contribution. — Westoll v. 
Carter (1808), 14 T. L. B. 281 ; 3 Com. Cas. 112. 

4286. Cost of towing ship & cargo to safety.]— 
Anderson v. Ocean S.S. Co., No. 4281, ante, 

4287. Expenses arising from damage by ex- 
cepted peril — Negligence of shipowners servants.] — 
The Carron Park, No, 2680, anie. 

4288. ,J — Milburn & Co. v, Jamaica Fruit 

Importing & Trading Co. of London, No. 2508, 

ante, 

4289. Whether whole expenditure chargeable to 
general average — Question for jury.] — ^Anderson 
V, Ocean S.S. Co., No. 4281, ante. 

4290. Damage to property — Where directly con- 
sequential in general average act — Owners of ships 
& cargo Joint tort-feasors.J — Austin Friars S.S. 
Co., Ltd. v, Spillers & Bakers, I/rD., No. 4310, 
post, 

4291. Crimpage to replace deserters.] — I’lummer 
V, WiLDMAN, No. 4251, ante. 


Sub-sect. 3. — Enforcement of Right. 

A, In General, 

4292. Preparation of average statement — Duty of 
shipowner— Within reasonable time.]— Wliere, by 
an average bond executed at the poi*t of discharge, 
consignees of cargo imdertook to furnish to the 
sliipowners a correct account & particulars of the 
value of the goods delivered, in order that the 
amount of average contribution to which they were 
liable might be ascertained & adjusted “ in the 
usual manner ” : — Held : (1) these words did not 


imply as a condition of the obligation that the ship- 
owners should employ an average stater at the 
port of discharge ; a shipowner may make out his 
own average statement, & is not bound to employ 
an average stater either at the port of discharge 
or elsewhere. 

(2) There is no obligation on a shipowner to 
have a general average statement made up at the 
ship*s port of destination, or at any particular 
place, so long as it is made up in a reasonable time. 
— Wavertree Sailing Ship Co. v, liOvio, [1807] 
A. C. 373 ; 66 L. J. P. C. 77 ; 76 L. T. 576 ; 13 
T. L. R. 419 ; 8 Asp. M. L. C. 276, P. C. 

4293. Whether employment of adjuster 

necessary.] — Wavertree Sailing Ship Co. v. 
Love, No. 4202, ante. 

4294. Liability for non-enforcement — By ship- 
owner — Action for damages.] — A shii>owner, where 
a general average loss has occurred, may be liable 
to an action for damages for delivering up the cargo 
without taking the necessary steps for procuring 
an adjustment of the general average & securing 
its payment. 

Pltfs. slapped goods at Liverpool on board a 
steamer belonging to defts. under a bill of lading, 
by which defts. undertook to deliver the goods at 
the port of Montreal unto the Grand Trunk Rail- 
way, bj’’ them to be forwarded, upon the condition 
before & after expressed, thence per railway to the 
station nearest to Toronto, etc., & among the 
conditions was the following : The shipowner or 
railway co. are^ not to be lisible for any damage to 
any goods which is capable of being covered by 
insurance, etc.'’ 

! In the course of the voyage pltfs.’ goods sus- 
tained damage wliich came under the heading of 
general average. The ship returned to laverpool, 
hit the cargo was discharged & handed over by 
defts. to a CO. to be distributed & disposed of for 
the benefit of the parties concerned, without giving 
any assistance to the bailees, the underwriters, or 
the persons whose goods were damaged to get an 
average statement made out, or taking any steyis 
to enable pltfs. to recover contribution : — Held : 
the bill of lading did not relieve deft, from con- 
tribution to general average, &, they were liable to 
an action by pltfs. for tlieir omission to take t)i() 
necessary steps to secure an adjustment &; i^ay- 
ment of the general average. 

The oflice of the bill of lading is to provide for 
the rights & liabilities of the parties in referenci* 
to the contract to carry & is not concerned witli 
liabilites to contribution in general avornge 
(Lush, J.). 

If a shipowner wishes to introduce into his bill 
of lading so novel a clause as one exempting him 
from general average contribution, a clause which 
not only deprives the shipper of an ancient & well- 
understood right, but which might avoid his 
policy & deprive him also of recom'se to the under- 
writer, he ought not only to make it clear in words, 
but also to make it conspicuous by inserting it in 
such type & in such a part of the document as that 
a person of ordinary capacity & care could not 
fail to see it. A bill of Ming is not the contract, 
but only the evidence of the contract (Lush, J.). 

The right to detain for average contribution is 
derived from the civil law, which also imposes on 
the m^ter of the ship the duty of having the con- 
tribution settled & of collecting the amount, & the 


PART Vll. SECT. 14, SUB-SECT. 2.- 
D. (d). 

, 4285 i. Cold of mUting passage frm 
icebound 1— There is noUabillt 

on the part of the corxo of a ship t 


soneral average contribution when, at 
a season of the year when such an 
occurrence is to be expected, ice forms 
in a harbour where a ship is lying in 
safety, & a tug is employed for the 
purpose of releasing her to enable her 


to complete her voyage. — Kinn v. 
Thomson (1899), 26 A. R. 220.— CAN. 

4286 i. Cost of towing ship <£: cargo to 
safety ,] — Sinoer Manufaoturino Co. 
V. WESTERN Assurance Co. (1896), 
Q. 11, 10 8. C. 379.— CAN. 
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usage has always been substantially in accordance 
with this law, & has become part of the common 
law of the land (Lush, J.). — Cuooks v. Allan 
(1879), 6 Q. B. D. 38 ; 49 L. J. Q. B. 201 ; 41 
L. T. 800 ; 28 W. R. 304 ; 4 Anp. M. L. O. 216. 
Ar^tatioi^ : — Consd. Burton v. Enifllsh (1883), 12 Q. B. D. 

Y- (1^89). 14 App. Cas. 601. 

Apld. Nobel’s ExplosivcH Co. v. Pea (1897), 2 Com. Cas. 
293. Reid. Hntli v. I.ainport (1886), 55 L. J. Q. B. 239 ; 
miburn V, Jamaica Fruit Importing: & Trading Co. of 
^ • Hamel v. Peninsular & 

Oriental Steam Navigation Co., 11908] 2 K. B. 298 ; 
WWniioy V. Moss S.S. Co. (lOlO). 102 L. T. 177 ; Armour 
V. Walford (London), [1921] 3 K. B. 473. 

4295. .] — Where a general average 

loss has occurred through the jettison of cargo, the 
shipowner is liable to an action for damages for 
delivering the rest of the cargo without taking a 
general average bond from the consigne(^s to secure 
the shippers of the jettisoned cargo. — Nobel’s 
Explosives Co., Ittd. v, Rea (1897), 2 Com. Cas. 
293. 


B, By Whom Enforceable. 

4296. Owners of cargo.] — Strang, Steel & Co. 
V. Scott (A.) & Co., No. 41G5, ante. 

4297. Owners of ship.] — Strang, Steel & Co. 
V. Scott (A.) & Co., No. 4165, ante. 

4298. Though insured.] — (1) The owners of 

a ship’s cargo are hable to contribution, for sliip’s 
stores necessarily thrown overboard, after a vessel 
was captured, & while she was in the hands of an 
enemy. 

(2) The accident of an owner having effected an 
insm’ance, does not affect liis right to recover 
general average. — Price v. Noble (1811), 4 Taunt. 
123 ; 128 E. R. 275. 

4299. Parties responsible for damage.] — Strang, 
Steel & Co. v. Sco'ir (A.) & Co., No. 4165, ante. 

4300. Shipper — Against co-shipper.] — Dobson v. 
Wilson, No. 4185, ante. 

C. Against Who7n Enforceable. 

4301. Shipowner.] — Strang, Steel & Co. v. 
S(X)TT (A.) Co., No. 41()5, ante. 

Effect of damage by excepted peril.] — See 

Nos. 4222, 4223, 4287, 4288, afiie. 

4302. Cargo owner.] — Strang, Steel & Co. v. 
Scott (A.) & Co., No. 4165, ante. 

4303. Total loss before voyage terminated — 

After average expenditure Incurred — York-Antwerp 
Rules.]— By York-Antwerp Rules, 1890, r. 17, the 
contribution to a general average act shall be 
made upon the actual values of the property at 
the termination of the adventure. 

A ship left Cuba with a cargo of sugar under bills 
of lading whereby the cargo was to be carried to 
Queenstown for ordei*s & to be delivered to named 
consignees at the port of destination. The bills 
of lading provided that general average should be 
payable according to York-Antwerp rules. 

On her way from Cuba to Queenstown the ship 
sustained damage to her hull & engines, & the 
master put into a port of refuge in the Azores 
where he incurred expenses for maintenance & 
wages of oflicers & crew <fc for port charges. By 
rr. 10 & 11 of the York-Antwerp rules these are 
to be admitted as general average expenses. Soon 
after leaving the port of refuge the ship & cargo 
were totally lost at sea by fire. 

The shipowner claimed contribution in general 
average from the consignee of the cargo : — Held : 
the claim failed, inasmuch as at the termination of 
the adventure, namely, on the loss of the ship & 
cargo, the cargo had no value. Qu. : whether the 
claim would have succeeded apart from the York- 
Antwerp rules. — Chellew v. Royal Commission 
ON Sugar Supply, [1922] 1 K. B. 12 ; 91 L. J. 


K. B. 58 ; 126 L. T. 103 ; 37 T. L. R. 903 ; 16 
Asp. M. L. C. 393 ; 27 Com. Cas. 1, C. A. 

4304. Consignee of cargo.] — A consignee, not 
the owner, of goods, receiving them in pursuance 
of a bill of lading, whereby the ship owner agrees 
to deliver them to the consignee, by name, he 
paying freight, is not liable for general average, 
although he has had notice, before he received the 
goods, that they have become subject to that 
charge. Semble : he would be so liable if the con- 
signor had, by the bill of lading, made the payment 
of general average a condition precedent to the 
delivery of the goods. 

A consi^ee, who is the absolute owner of the 
goods, is liable to pay general average, because the 
law throws upon him that liability (Lord Tenter- 
den, C.J.). — ScAiFE V. Tobin (1832), 3 B. & Ad. 
523; 1 L. J. K. B. 183 ; llOE.R. 189. 

Annoiationa : — Refd. Bri|?KS v. Merchant Traders Assocn, 
(1849), 13 Q. B. 1G7 ; Castellain v. Thompson (1862), 13 
O. B. N. S. 105 ; HingKtoii v. Wendt (1876), 1 Q. B. D. 
367 ; Walford Do Baerdcmaeckcr v. Gallndez (1897), 2 
Com. Cas. 137. 

4305. Person entitled to freight.] — A ship, being 
chartered out & in for a homeward cargo, but 
having some goods on board outwards became 
stranded soon after sailing. The goods together 
with material of the ship were put on board 
lighters by the master sent ba(;k to port & ware- 
housed there. The ship after some days was got 
off <fc returned to port & when she had been re- 
paii’cd the goods were resliipped & carried forward 
to their destination witliout any interference of 
the owncT of them : — Held : (1 ) the landing of the 
goods was part of the continuous operation for 
getting the ship off & sending her back to port, 
there to be repaired, with a viev' to prosecute the 
original advent ure, <fe tJic goods & charteied freight 
must both contribute in general average with the 
ship to the expenses necessarily incurred in getting 
her off after the goods were landed ; (2 ) if the goods 
had not remained liable, the freight must still 
have contributed to this general average with the 
ship. — Moran v. Jones (1857), 7 E. & B. 523 ; 26 

L. J. Q. B. 187 ; 29 L. T. O. S. 86 ; 3 Jur. N. S. 
663 ; 4 W. R. 503 ; 119 E. R. 1340. 

AnnttUiUons : — As to (1) Consd. The Brij:clla, [1893] 189 ; 

S.S. Carisbrook Co. v. London iS: Provincial Alariiio & 
General Inwce., [1902] 2 K. B. 681. Reid. TJingrHfou v. 
Wendt (1876), 1 Q. B. U. 3G7 ; Svousden v, WuUace 
(1884), 13 U. B. D. 09 ; Moutpoinory v. Indemnity 
I Mutual l^Iariue Insco., [1902] 1 K. B. 734. As to (2) 
Consd. S.S. Carisbrook Co. r. London & ITovincial Marine 
& General liisce., [19021 2 K. B. 08 L Reid. Kemp v. 
Halliday (1860), 6 B. S. /23 ; lliiiKKtnn v. Wendt 
(1876), 1 Q. B. D. 367. (hncrally, Reid. Wulthew v. 
Mavrojani (1870), L. R. 5 Exeb. 116; Atlvood r. Sellar 
(1879), 41 L. T. 83; Royal Mail Steam Co. v. 

Engliah Bank of Rio de Janeiro (1887), 19 Q. B. D. 362. 

4306. .] — A vessel was chartered to proceed 

from Fleetwood to Savannah & there load for the 
charterers a cargo which she was to deliver at a 
specified port of discharge on being paid freight. 
On the voyage to Savannah the ship grounded, As 
in getting off sustained injuries wiiich constituted 
a general average loss. The injuries were repaired, 
Ac the vessel duly loaded the cargo under the 
charterparty & earned the chartci'ed freight. In 
an action by shipowners against underwriters on 
ship to recover the loss sustained ; — Held : the 
chartered freight was liable to contribute to the 
general average loss. — Carisbrook S.S. Co. v. 
London & Provincial Marine & General 
Insurance Co., [1902] 2 K. B. 681 ; 71 L. J. K. B. 
978 ; 87 T. 318 ; 50 W. R. 691 ; 18 T. L. R. 
783 ; 46 Sol. Jo. 699 ; 9 Asp. M. L. C. 332 ; 7 
Com. Cas. 253, C. A. 

4307. Advance freight paid by charterer.] — 

By a charterparty for a voyage from Cardiff to 
San Francesco with a cargo of coals, the owners 
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Sect, 14. — General average: Sxib-sect, 3, C. & D. 
ja) & (ft) ; sub-sect. 4.] 

engaged to deliver the same “ on being paid freight 
at & after the rate of £4 lO®, per ton of 20 cwt. 
delivered ; & the instrument contained the 

following stipulation : “ The freight to be paid by 
good &• approved bills on London at six months* 
date from date of sailing, less cost of insurance, to 
be effected by the charterer at sliip*s expense, or 
in cash, under tocount equal thereto, at charterer's 
option ; less, in either case, £800, which is to be 
paid on delivery of cargo, in cash, at the current 
rale of exchange.” The fi-eight, to the extent of 
£4,807, was paid in advance, & a general average 
loss was sustained on the voyage : — Held : the 
owners were not liable to contribute to such 
general average in respect of the freight so ad- 
vanced, but only in respect of the £800 which was 
to be paid at the end of the voyage ; but the 
charterers, wlio had an insurable interest in that 
portion of the freight were the parties to con- 
tribute. — Fkayes r. Worms (1865), 19 C. B. N. S. 
159 ; 2 Mar. L. C. 209 ; 144 E. li, 717 ; sub nou?. 
Trayes V. Worms, 6 New Rep. 295 ; 34 L. J. G. P. 
274 ; 12 Ia T. 547 ; 11 Jur. N. S. 639 ; 13 W. R. 
898. 


;~Refd. Allison r. Bristol Marin e liisoo. 

1 App. Cas. 209 ; Dufourcet r. Bishop (188(>), 18 Q. B. 1). 
373 ; Rodoconachi v. Mllburn (1880), 17 g. B. 1). 316. 

.] — See, also. Insurance, \’o1. XXIX., i). 

231, Nos. 1869, 1870. 

4308. Owner of provisions — Dair.age to passenger 
ship.] — I^ro visions do not contribute to general 
average, even where the cargo of the sliip consists 
only of passengers. — Brown r, Stapyleton (1827), 
4 Bing. 119 ; 12 Moore, (*. P. 334 ; 5 L. J. O. S. 
C. P. 121 ; 130E. R. 713. 

Annntaiion : — Reid. Denoon v. Home & Colonial Assce. 
(1872), L. R. 7 C. P. 341. 

4309. Captors of prize ship — Pre-existing liability 
of cargo owner.]— Where a claim by the ship 
against the cargo for a general average contribu- 
tion exists before the cargo is captured as prize, 
the captors take cum oncre of the cargo’s contribu- 
tion to the general average loss. — 1*he Sorfaueren 
(1915), 85 L. J. P. 121 ; 114 L. T. 46 ; 32 T. L. R. 
108 ; 13 Asp. M. L. C. 223 ; 1 Br. & Col. Pr. Cas. 
589 ; on appeal (1917), 117 L. T. 259, P. C. 

Annotations : — Refd. The Axel Johnson, The Drottninir 
Sophia, [1917] P. 234 ; The Paichiiu, [1918] A. C. 157. 


4310. Joint tortfeasor.] — AVliile pltfs.’ ship was 
proceeding up the Sevei’n bound for Sharpness 
Docks with a cargo of maize, she stranded a short 
distance off the docks. Next morning she was got 
off, & was being towed to a place where she could 
be beached, but commenced to leak so badly that 
the master & pilot decided to attempt to enter the 
docks. They contemplated that she would be 
damaged in so doing & would strike a pier of the 
docks, but it was a lessor risk than trying to beach 
her would have been, & was a reasonable & prudent 
thing to do in the interests of ship & cargo. She 
succeeded in entering the docks, but in so doing 
da^ged both herself & the pier. The shipowners 
claimed contribution in general average from the 
owners of the cargo in respect of both items of 
damage : — Held: (1) the taking of the ship into 
the docks was a general average act ; (2) the dam- 
age to the ship was a general average sacrifice & 
the damage to the pier a general average ex- 
penditure, & the cargo owners must contribute in 


respect of both items ; (3) the common law rule 
that there is no contribution between joint tort- 
feasors was not applicable in general average. — 
Austin Friars S.S. Co., Ltd. v. Spillers & 
Bakers, Ltd., [1915] 3 K. B. 586 ; 84 L. J. K. B. 
1958 ; 113 L. T. 805 ; 31 T. L. R. 535 ; 13 Asp. 
M. L. C. 162 ; 20 Com. (^as. 342, C. A. 

Liability of insurers.] — See Insurance, Vol. 
XXIX., pp. 231-233, Nos. 1866-1880. 


D. Mode of Enforcement. 

(a) In General. 

4311. Action.] — Dobson v. Wilson, No. 4185, 
ante. 

4312. .] — Strang, Steel & Co. v. Scorr 

(A.) Co., No. 4165, ante. 

4313. Defence to action by shipowner — 

Unseaworthiness of vessel.] — (i) To an action by a 
shipowner against a shipper of goods to rocovt*r Ids 
proportion of average loss, deft, pleaded iliat Ids 
promise was subject to a conilition, viz. that the 
ship was seaworthy at the commencement of the 
voyage, & that she was not then seaworthy ; — 
Held : a bad plea. 

(2) lie further pleaded, iliat tliere never was 
any express promise to the effect in the declaration 
mentioned ; that tin* sliip was unseaworthy at the 
commencement of the voyage, & that the average 
loss was occasioned <fc aiose from & in consequence 
of such unseaworthiness : a good plea, 

inasmuch as it showed that pltf.’s actionable 
negligence & misconduct produced the very 
damage for which he sought to recover contribu- 
tion from defts. ; <&, probably, also on the ground 
of avoidance of circuity of action. — Schloss v. 
Heriot (1863), 14 C. B. N. S. 59 ; 2 New Rep. 33 ; 
32 L. J. V. P. 211 ; 8 L. T. 246 ; 10 Jur. N. S. 76 ; 
11 W. R. 596 ; 1 Mar. L. C. 335 ; 113 E. R. 366. 
Anru}tatinns : — Folld. Strang, Steel v. Scott (1889), 14 App. 
(^OH. 601. As to (2) Refd. Rirle r. Middle Dock Co. (1881), 
44 L. T. 420 ; The Ettrick (1881). 6 P. 1). 127 ; Green* 
Hhlclds, Conic v. Stephens, [1908] 1 K. B, 51 ; Kish v. 
Taylor, [1912] A. C. 604. 


{()) Lien. 

4314. Right of owner.] — The owner of a slii]) 

has a lien on the cargo for general average. . . . 
As the contributi(m U) salvage is in the nature of 
a general average, it is subject to the same rule, 
& is in effect the same (Lord Denman, C.J.). — 
Briggs v. Merchant Traders’ Ship Loan & 
InsuraN(’E Assocn. (1849), 13 Q. B. 167; 18 

L. J. Q. B. 178 ; 13 L. T. O. S. 68 ; 13 Jur. 787 ; 
116 E. R. 1227. 

Annotation : — Mentd. King v. Accumulative, etc., Iiisce. 
(1857), 30 L. T. O. 8. 119. 

4315. Priority to respondentia bond.] — 

The Galam (Cargo Ex), No. 4075, ante. 

4316. Exercised through master.] — The Soblom- 
STEN, No. 4780, post. 

4317. .] — Strang, Steel & Co. v. Scott 

(A.) & Co., No. 4165, ante. ^ 

4318. Enforcement of exercise by master.] — 

(1) Lien for general contribution to individual loss 
by property thrown overboard for the safety of 
the ship, under the right of the master to require 
security, not extended to an injunction against 
delivering the cargo, receiving the freight, & part- 
ing with any share of the ship. 

(2) The mode of adjustment not confined by 


PART VII. SECT. 14, SUB-SECT. 3.— 

D. (a). 

p. Defence — False invoices ,] — It Is 
no ground of defence to a common 
carrier by water for not oarrylng goods 


safely from a forei^ country, or on a 
claim for general average, that the 
owner of the goods had prepared false 
invoices to defraud the revenue laws. — 
Grousktte V . Fekrie (1842), 3 Ont. 
Dig. 6157.— CAN. 


PART VII. SECT. 14. SUB-SECT. 3.— 
D. (b). 

Jurisdiction .] — The ct. has Juris - 
on to enforce a possessory lien 
for general average when It arises 



Part VII. — Carriage of Goods, 
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usage to arbn. — Hallett r. Bouspield (1811), 18 
Ves. 187 ; 34 E. B. 288. 

Annoiation8 :--A8^to (1) Consd. Strang, Steel v. Scott (1889), 

14 App. Cas. 601. Refd. Giles v. Grover (1832), 9 Biug. 

128« 

4319. Cargo owners’ right to Hen on ship.]— 

The Norto Star, No. 4163, ante, 

4320. Release of goods on consignee’s security — 
Security must be reasonable.] — Where a shipowner 
in the exercise of his lien for general average re- 
quires security from the owner of the cargo liable 
to contribution without insisting upon immediate 
payment of the amount due, the security so re- 
quired must be reasonable. Defts., who had a lien 
upon goods on board their ship for general average, 
did not demand payment of the amount due, but 
required as security that the consignees should 
make a deposit of 10 per cent, on the estimated 
value of the goods in the joint names of defts. & 
their average adjuster, or in the names of defts., or 
in the name of the average adjuster, or should 
execute a bond providing tliat the deposit should 
be held as a security for the general average & 
particular charges, that the parties in whose 
name it stood might pay tliereout such sums as 
they should from time to time consider ought to 
be paid to the owners or master on account of 
money actually disbursed by them or him, or to 
enable them or him to pay off & discharge claims 
which formed part of the general average & other 
expenses. It also provided tliat all questions of 
general average should bo referred to the average 
adjuster of tlie shipowner, subject to an appeal 
fi’om the adjustment to arbitrators, whose decision 
should be final : — Held : the conditions of tlie 
deposit &; the form of the bond were both un- 
reasonable, &i could not in the circumstances be 
imposed upon the consignees. — IIuth & Co. 
Lamport, Gibbs & Son v. Lamport (1886), 16 
Q. B. D. 735 ; 55 L. J. Q. B. 239 ; 54 L. T. 663 ; 
34 W. B. 386 ; 2 T. L. B. 288 ; 5 Asp. M. L. C. 
593, C. A. 

Annotation: — Refd. Albemarle Supply Co. v. Hind (1927), 

43 T. L. R. 783. 


Sub-sect. 4. — ^Adjustihent. 

4321. Duty of shipowner to procure.] — Crooks 
V, Allan, No. 4294, ante, 

4322. Where adjustment made — Voyage ter- 
minated at Intermediate port.] — ITill v. AVilson, 
No. 4848, post, 

.] — See, also. Arbitration, A"o1. II., 

p. 526, No. 1631 ; Insurance, Vol. XXXIX., pp. 
234, No. 1885. 

4323. Mode of adjustment — Whether confined by 
usage to arbitration.] — Hallett v. Bousfield, No. 
4318, ante. 


4324. According to practice at port of 

delivery.] — Simonds v. White, No. 4160, ayde, 

4325. Voyage unavoidably broken at 

prior port.] — Dalglish r. Davidson, No. 4242, 
ante, 

.] — See, also. Insurance, Vol. XXIX., 

pp. 234, 235, Nos. 1884-1888. 

4326. Amount of contribution — Principles of 
assessment.] — In ascertaining the general average 
contribution to be paid by the shipowner in re- 
spect of goods jettisoned, the value of such goods 
is to be taken to be the sum which it may fairly 
be {issiuned they would have been worth to the 
owner at the port of adjustment. If, from the 
circumstances, &; the damaged condition of the 
rest of the cargo, it may fairly be assumed that 
the jettisoned goods would, if they had not been 
throvTi overboard, have arrived in the like 
damaged condition, their value is to be taken to 
be the sum they would have realised as damaged 
goods. A ship sailed fi’om Liverpool for Calcutta 
wdth 2,000 tons of salt on board, all belonging to 
one merchant. The day after she sailed, the ship 
struck on a bank on the Irish coast, k, after 
throwing overboard 1,000 tons of the salt, was got 
off put back to Liverpool, where the remainder 
of the cargo was unloaded k found to bo all, with 
the exception of about 100 tons, so damaged as 
to be nearly unfit to be forwarded, k worthless. 
'I'lie charterer bad paid £1,250 in advance for 
freight. In an action by the owner against an 
imderwritiT on the sliip, to recover a general 
average contribution in re.sy)ect of the salt so 
jettisoned, upon a case stated for the opinion of 
tb(j ct. as to the principle by which the average 
stater was to be guided in ascertaining the value 
of the jettisoiR'd goods ; — Held : in ascertaining 
the contribution to be paid by tlie shipowner to 
the owner of the cargo, in respect of the salt 
jettisoned, it was to be valued at the price which 
it would liave been worth at Liverpool had it been 
brought back there, the average stater taking into 
account the probability of its arriving at the port 
of adjustment in a sound or a damaged stale, or 
in a stale in which it coiild have been forwarded, 
so as to lake advantage of the prepaid freight. 

(2) The whole laiv on the subject is founded on 
the jirinciple that the loss to the individual whoso 
goods are sacrificed for the benefit of the rest is 
to bo compensated according to the loss sustained 
on the one hand & the benefit derived on the 
other (Bovill, C.J.). 

(3) The jTiles as to contribution k adjustment 
seem to me to depend ui)ou tlie probable state of 
things at, k to have reference to, the time k place 
of adjustment, that is to say, when k where the 
adjustment ought to take place (Bovill, O.J.). 
— ELETCiiEit V, Alexander (1868), Ju li. 3 0. P. 


incidentally In the progress of a cause 
over which the ct. has jurisdiction. — 
The Annie M. Allen, 3 C. L. T. 108. — 
CAN. 

4320 i. Release of goods on consignee* s 
security — Seinirity myist be rcasunahie.] 
— The master of a vessel is not hound 
to accept in lieu (either wholly or in 
part) of his lien for general average 
upon goods carried by him, the bond 
of the consignoos of such goods, or to 
accept any other security except such 
as ho thinks reasonable & proper upon 
the statement of adjustment to bo 
payable by the consignees or owners.^ — 
Shaw & Co. v. Houston (1883), 1 
Q. L. J. 182.— AUS. 

4320 ii. .]— Whore therohas 

been a general average loss within the 
exceptions in the hill of lading, & tlie 
adjustment of contributions is likely 
to occupy a long period, the consignees 


ni’e entitled to delivery of their goods 
on executing bonds for amounts which 
are estimated to bo suifleient t.o cover 
the probable contributions. — M cTj-:an 
V. Livetipool ASSIM’N. (D'-‘o3), 9 

V. L. R. (L.) 93.— AUS. 

4320 iii. ,1— The privilege 

& right of retention accorded to the 
owners & master of a vessel uiion the 
goods on board the ship for the amount 
of contribution for which these arc 
liable, is suhjccjt to the terms of the bill 
of lading, wliero it is stipulatt'd thci’e- 
In that in case of contribution “ average 
bond to bo given with value therein, 
or sufficient t-oenrity to be given as 
required by the master," the latter is 
not entitled to exact a cash deposit of 
the alleged amount of contribution 
before delivering the goods to the con- 
fllgnees, but the latter are entitled to 
get possession of the goods on giving 


good & sufficient security for the 
payment of the amoimt of the claim 
when linally adjusted. — L aw v. Mun- 
DEiiLOir (1893), Q. R. 4 8. C. 456. — 
CAN. 

r. Loss of lien.] — TIeld : although 
the master had indeed abandoned the 
vessel, yet as it was done solely for the 
urpose of saving life, & on her being 
rought into port the o\vncr had re- 
ceived possession of her by order of 
the ct. several days before the caigo 
was restored to Its owners, & os the 
losscHsion of the vessel by the salvors 
uid not been adverse to the owner but 
in his interest & in Ills behalf, the vessel 
had never been really out of her owmer's 
legal possession so as to deprive him 
of his lien upon the cargo, & therefore 
his claim for general average should 
be allowed. — T he Annie M. Ali,bn, 3 
C. L. T, 108.— CAN. 



606 


Shipping and Navigation. 


Sect 14. — General average: Sub-sect, 4. Sect, 16: 
Sub-sect 1.] 


875 ; 37 L. .T. 0. P, 193 ; 18 L. T. 432 ; 10 W. P. 
803 ; 3 Mar. I.. 0. 69. 

Annotalions : — As to (2) Apld. Chcllew r. Royal Commission 
on Snfrar Supply (1921), 91 L. J. K. B. 58, C. A. As to 
(3).Consd. Hill V. Wilson (1879), 4 C. P. D. 329. Generally, 
Retd. Kish r. Taylor (1912), 81 L. J. K, B. 1027. ^ 

4327. k] — ^Pltfs. chartered their steam- 

ship, the B.j to proceed to one of certain named 


ports in the United States, & there load a cargo 
for the United Kingdom or Continent, & insured 
“ chartered homeward freight ** with deft. The 
policy described the voyage as from Liverpool to 
Delaware Breakwater, & thence to Baltimore, 
New York, Philadelphia, or Newport News, & 
thence to any port in the United Kingdom or Con- 
tinent, &• provided that general average charges 
should be payable “ as per foreign statement, if 
required.” The ship left laverpool in ballast, but, 
having met with bad weather, her tanks were 
found to be leaking, & she had to put into Holy- 
head, where certain expenses were incurred. 
She afterwards returned to Liverpool, where she 
was repaired, & subsequently proceeded on the 
chartered voyage &; loaded a cargo at Baltimore, 
which she cai’ried to Barrow & there delivered. 


None of the expenses at Holyhead or Liverpool 
were incun’ed for the preservation of ship & 
freight. An average statement was subsequently 
prepared, according to what were alleged to be 
the provisions of American laA- , showing general 
average expenses at Holyhead A: Liverpool, which 
were apportioned as between ship & freight. In 
an action by pltfs. to recover from deft, in respect 
of a general average loss under the policy on 
chartered freight : — Held : deft, was not liable. 


The contribution is based on the benefit derived 


from the sacrifice by each interest, in other words, 
on the values saved, in the case of freight, this is 
the amount of freight at risk, minus the expenses 
of earning it which would have been saved if the 
ship had been lost (Gorell Barnes, J.). — The 
Brigeua, [1893] P. 189 ; 62 L. J. P. 81 ; 69 L. T. 
834 ; 7 Asp. M. L. C. 403 ; 1 11, 616 ; suit now-, 
Temperbey V. MACKINNON, The Buigella, 9 
T. L. R. 399. 


Annotation : — K.P. Montpromery v. 
Marine Insco., (1902] 1 K. B. 734. 


Indemnity Mutual 


4328. .] — Montgomery & Co. v. In- 

demnity Mutual Marine Insurance Co., No. 

4176, ante. 

4329. Contribution pro rata.]— The Copen- 

hagen, No. 3326, atiie, 

4330. .] — Birkley v, Presgrave, No. 

4177, ayiie. 

4331. .] — La Constancia, No. 4237, 

ante. 


4332. .] — (1) Where a vessel goes into 

a port of refuge, in consequence of an injury to 
her which is itself the subject of general average, 
the expenses of warehousing & reloading goods 
necessarily unloaded for the purpose of repairing 
the injury, & expenses incurred for pilotage & 
other charges on the vessel leaving the port, are 
also the subject of general average. 

(2) The principle wliich underlies the whole 
doctrine of general average contribution is that 
the loss immediate & consequential caused by a 
sacrifice for the benefit of cargo, ship & freight, 
should be borne by all {per Cur.). 

(3) The practice of the average adjusters 
appears to us to be neither founded on true prin- 


ciples nor to be in accordance with the views of 
the text writers & ... to be opposed to legal 
decisions (per Ottk.). — Atwood v. Sellar (1880), 
6 Q. B. D. 286 ; 42 L. T. 644 ; 28 W. R. 604 ; 
4 Asp. M. L. C. 283 ; suh nom. Attwood v. Sellar, 
49 L. J. Q. B. 615, C. A. 

Annotations : — As to (1) CODSd. Svonsdon v. Wallace (1885), 
10 App. Cas. 404. Refd. Anglo Stock 
& Produce Agency w. Tempenoy Shipping Co., (1899] 
2 Q. B. 403 ; The Leitrim, (1902) P. 250 ; Hamel v. 
Peninsula & Oriental Steam Navigation Co., [1908] 2 
'K. B. 298 ; Chellew v. Royal Commission on Sugar Supply, 
(1922] 1 K. B. 12. As to (3) Apld. Svondson v, Wallace 
(1882), 46 L. T. 742. Consd. Svensden v. Wallace (1885), 
10 App. Cas. 404. Refd. Pirlo v. Middle Dock Co. (1881), 
44 L. T. 426 ; Balmoral S.S. Co. v. Marten, (1901 ] 2 K. B. 
896 ; S.S. Carlsbrook Co. i’. London & Provincial Marino 
& Gonoral Insco. (1901), 50 W. R. 42 ; Oenerally, Refd. 
WhiU‘cro8S Wire Co. v. Savill (1882), 8 Q. B. 1). 653 ; 
Assicurazioni Generali & Scheiiker v, S.S. Bessio Morris 
& Browne (1892), 61 L. J. Q. B. 754. 

4333. .] — Strang, Steel & Co. v. 

Scott (A.) & Co., No. 4165, ante. 

4334. Value of Jettisoned cargo.] — 

Fletcher v. Alexander, No. 4326, ante. 

4335. Freight lost.] — The Bhigeixa, No. 

4327, ante. 

Damage to ship.] — See Insurance, Vol. 

XXIX., p. 271, Nos. 2191, 2192. 

4336. Practice of adjusters — Failure to accord 
with established principles.] — Atwood v, Seliar, 
No. 4332, atiie. 

4337. Evidence of trade usage — Implied 

term in contract between shipowner & cargo 
owner.] — A long-continu^ practice of average 
adjusters who prepare their statements according 
to the law as laid dowm by the cts. is no evidence 
of such a custom or usage of trade as can be 
impliedly incorporated in a contract between a 
shipowner owner of cargo. 

Defts. who were the owners of cargo in an action 
against them by the shipowner to recover a geneial 
average contribution in respect of expenses caused 
by the ship putting into a port of refuge, landing, 
storing, reshipping the cargo, <5^ leaving the port, 
alleged a custom of trade that in such a cas(' 
the expenses incurred in about warehousing tlie 
cargo were ax)portioned among the owners of llu^ 
cargo alone, 6c the ex])enses of reshipping the 
cai'go, poT’t dues, etc., were borne by the owners 
of the shix) 6c freight. 

Several witnesses were called who gave eviclcnre 
to the eti'ect that for sixty or seventy years the 
practice of average adjusters had been as stated 
by defts., but that, in consequence of the decision 
in Atwood v. Sellar, No. 4332, utde, some average 
adjusters had altered their mode of adjustment in 
such a case : — Held : this was not evidence of a 
custom of trade which could be left to the jury. — 
SVENDSON V. Wallace (1882), 46 L. T. 742 ; 30 
W. R. 841 ; 4 Asp. M. L. C. 560, 1). 0. 

Liability of adjuster for negligence.] — See Auui- 
TRATION, Vol. II., p. 429, No. 792. 

4338. York-Antwerp Rules.] — Chellew v. 
Royal Commission on Sugar Supply, No. 4803, 
ante. 


Sect. 15.— CUSTOMS AND USAGES IN REU- 
TION TO CARRIAGE OF GOODS. 

Sub-sect. 1. — In General. 

See, generally. Custom & Usages, Vol. XVII. » 
pp. 26 et seq. 

4339. Must be established.] — When a ship has 
been chartered to be loaded in “ regular turn, 


PART VII. SECT. 16, SUB-SECT. 1. 

4889 i. Musi be establi^ied.] — A 
custom which in effect supersedes a 


statutory rule oiisrht to be established 
b^y most conclusive & oogront proof. — 
Georoian Bay Navigation Oo. i?. 


The Shrnanpoah & The Cbetk 
(1902), 8 Exoh. C. R. 1.— CAN. 

4889 ii. .l—A method of dis' 
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18 for the jury, as between shipowner & char- 
terer, what regular turn ” means, & it will not 
mean merely the usage of the place of loading, 
unless it IS known or established. — Lawson v, 
Buenbss (1802), 1 11. & 0 . ,‘^90 ; 2 F. & F 793 • 
10 W. R. 733 ; 168 E. R. 939. 

:~Consd. Tapscott v. Balfour (1872). L. 11. 8 
WllliaTriijon, fl892] 1 Q. B. 

Board v. Strick, [1926] 
A* 5®*^’ 1 oatlothwaite v. Freeland (1879). 4 

Ex. D. 155 : Kay t?. Field (1882), 8 Q. B. D. 594 ; Bar^e 
Qiillpu6 V. Brown (1904), 90 L. T. 765. ^ 

1 General & universal practice.]— 

Where a custom is sought to be set up giving an 
leave to a captain to stow goods on deck, 
it is not siiflicient to prove that the jiractice is 
a frequent one. The custom must be proved to 
be so general universal in the trade, &, in the 
particular port from which the goods are taken, 
that every one shipping goods there must be taken 
to know that other people’s goods, if not his goods, 
might probably be stowed on deck, & uhless such 
custom is proved, a^ captain has no authority to 
bind any one by a jettison of the deck cargo. — 
Newuali. V. Royal Exchange Shipping Co. 
(1885), 33 W. R. 808 ; sub nom. Dixon v. Royal 
Exchange Shipping Co., I/td., 1 T. 1.. R. 490, 
C. A. ; on appeal, sub nom. Royal Exchange 
Shipping Co. v. Dixon (1886), 12 App. Cas. 11, 

R. L. 

Anrw^ti<^: — Refd. Dlederlchsen v. Farquharson, [1898] 1 
Sutro & HeUbut. Symons, [1917] 2 K. B. 

Tancred. Arrol v. Steel Co. of Scotland 
K°B 799 * Shaw v. Symmons, [1917] 1 

4341. Desirability Insufficient.] — Houldeu 

V. General Steam Navigation Co., No. 3098, anie. 

4342. Occasional exceptions.] — Shamrock 

S. S. Co. V. Storey & Co., No. 3940, ante. 

4343. Not merely by agreement.] — Tliere 

IS no ])roved custom at the port of Sharpness that 
a steamer with a cargo of wood under a Baltic I 
Steam Bristol Channel Charterparty, containing ! 
provisions that “ cargo to be loaded ^ discharged ! 
with the customary steamer dispatch of the port, 
& in the ordinary working hours thereof ” k,. “ the 
usual custom of the wood trade of eacli port is 
to be observed by each party in cases wliere not 
specially expressed,” is properly discliarged if 
the cargo is discharged at an average rate of 90 
standards per weather working day. 

Such a custom wo\ild be unreasonable. 

A custom cannot be established merely by three 
or four important classes of persons in a community 
of a port agreeing that it is desirable. It must bo 
enforced (Kennedy, J.). 

A custom whicli gives a preference to steamers 
merely because they come from Baltic ports, as 
against vessels canning practically the same class 
of goods from the other side of the Atlantic, 
although the steamers are identical in size & in 
facilities for discharge with all the advantages of 
modern timber carrying ships, would not be a 
reasonable custom (Kennedy, J.). — Sea S.S. Cu., 
Ltd. V. Price, Waj^ker & Co., Ltd. (1903), 19 

T. L. R. 619 ; 8 Com. Cas. 292. 

Annotations : — Apld. llqpner v. Stoate, HosCRood (1905), 

92 L. T. 328. Coii8£ Baird v. Price, Walker (1916), 
115 L. T. 227. 

4344. Three or four witnesses speaking to 

practice five years old.] — By a charterparty, A., 
the owner, agreed that the ship should proceed 


to the Tyne, & there load a cargo of coals, & pro- 
ceed therewith to Algiers, & deliver the same 
there, on payment of certain freight. B., the 
charterer, engaged that the vessel should be 
unloaded at a certain i^verage rate per day ; 
& that, if detained for a longer period, he would 
“ pay for such detention at the rate of £6 per 
diem, to reckon from the time of the vessel being 
ready to unload, & in turn to deliver.” Accord- 
ing to the general regulations of the port of Algiers, 
vessels may commence unloading as soon as they 
enter witliin the mole, but, by a special regulation 
of the French govt., coals destined for the use of 
the marine dei)artment arc required to be un- 
laden at a particular spot, & in a given order : 
Held : evidence was admissible to show that the 
words “ in turn to deliver ” had by the usage of 
the particular trade acquired a known meaning 
in reference to this special regulation with respect 
to coals for the use of the French marine depart- 
ment, although A. was not cognizant of the fact 
of the coals having been shipped under a contract 
with the French govt. ; but the testimony of three 
or four witnesses, speaking to a course of business 
that had only grown up within about five years, 
& with reference to charterparties the language 
of wliicli was not identical with that of the charter- 
party in question, was insufficient to establish 
such general usage ; the siiecial regulation as to 
the unloading of coals tor the French marine 
department, was to be considered one of the 
regulations of the port, binding upon all vessels 
entering the port^ — Robertson v. Jackson (1815), 
2 C. B. 412 ; 15 L. J. C. P. 28 ; 0 L. T. O. S. 250 ; 
10 Jur. 98 ; 135 E. R. 1000. 

Annotations : — Apld. Leldemann v. Sclmltz (1853), 14 C. B. 

38. Consd. Lawson v. BnrncsH (1862), 1 H. & C. 396 ; 

United States Shipping Board v. Strick, [1926] A. C. 545. 

Refd. Lloyd V. Guibort (1865), L. 11. 1 Q. B. 115 ; Tap- 

Kcott V. Balfonr (1872), L. 11. 8 C. P. 46 ; Bruner Moore, 

[1904] 1 Ch. 305. Mentd. Simpson v. Margitson (1847), 

11 Q. B. 23. 

4345. Sufficiency of uniformity of practice — 

Settled & established practice.] — A steamer 
loaded a cargo of barley in sacks at a North Pacilic 
port under a charterparty which provided for 
discharge at a port in the United Kingdom “ ac- 
cording to the custom at port, of discharge for 
steamei'p ” The steamer was ordered to discharge 
at the Port of Leith, wliere the (consignees de- 
manded delivery of the barley in the original 
sacks. The shipowners, howeve?, edairned the 
right to dischaige the cargo according a custom, 
which they alleged prevailed at thi^.t. port with 
regard to (cargoes of grain shii>ped on steamers 
from Nortli Pacific ports, whccreby the grain was 
bulked in the hold, from which it was hoisted in 
tufis to tlie deck & poured into sacks of a uniform 
size. 

It was proved that in the last twenty years 
some eighty cargoes of grain from North Pacific 
ports had been discharged at Leith, & in every 
case but two the discharge had been effected by 
the receivers bulking the cargo in the hold. In 
every instance, however, the shipowners had 
written a formal letter protesting against being 
held liable for tlie number of sacks shipped if 
that method of discharge was adopted. Tlie 
greater number of these cargoes had been con- 
signed to two firms of receivers, k the evidence 
of both of these firms was that this method of 


charging esparto grass into railway 
wagons, adopted for the oonvcnionce 
of a single receiver whose consign - 
inents of esparto grass have amounted 
to from four to six cargoes per annum 
lor twenty years, &, except for an 
occasional dolivory of a small quantity 


into lorries tor one or two other traders, 
comprise the whole of the espaito grass 
handled at the port, does not amount 
to a practice so certain, uniform, 
notorious & reasonable as to constitute 
a custom of the port. — C azalbt 
Moruir & Co., S.S. Cronstadt, [1916] 


S. C. 953.~SCOT. 

4340 i. General universal 

practice .] — A trade custom must be 
uniform & universal. — H ogarth & 
Sons v. Leith Cotton Seed Oil Co., 
[19091 S. C. 955 ; 46 Sc. L. B. 503.- 
SCOT. 
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Sect 1 5 . — Customs and usages in relation to carriage 
of goods: Sub-sects. 1, 2 <£? 3, A,] 

discharge did not depend upon custom, but had 
merely been adopted by them to suit their con- 
venience & to save expense : — Held : in spite of 
the uniformity of the practice, the shipowners 
had failed to prove a custom of port binding on 
the consignees. 

The distinction should be made plain between a 
settled & established practice in the general sense 
of the mere occurrence of instances, many of 
which may have sprung from express contract, 
& a settled & established practice which amounts 
to the acceptance of a binding obligation of a 
custom apart from particular bargain (Lord 
Shaw op Dunfermline). — Strathlorne S.S. 
Co., Ltd. V. Baird (Hugh) & Sons, Ltd., [1916J 
S. C. (H. L.) 134. 

4346. .] — Fawcett & Co. v. Baird & Co. 

(1900), 16 T. L. R. 198. 

4347. .] — A bill of lading, incorporating 

conditions of a chai*terpart)y, provided “ time for 
discharging at destination shall be according to 
the custom of the port for steamers at port of 
discharge, demurrage, if incurred, to be paid by 
consignees at the rate of fourpence sterling per 
gross register ton per day.” An alleged custom 
was set up to the effect that the consignee could 
not be required to take delivery at a faster rate 
than about 500 tons per daj’’ at tl e port- of Bristol 
for River Plate grain cargoes. A vessel dis- 
charged a gi’ain cargo, under the above bill of 
lading, at Avonmouth Dock, Biistol. The alleged 
custom had been a matter of dispute for years. 
The facilities of discharge as regard ships & the 
three docks in the port of Bristol had increased 
since the origin of the alleged custom. The rate 
of discharge, in fact, was often in excess of 500 
to^ per day ; — Held : no such custom now 
existed at Bristol for grain steamers generally or 
for River Plate grain steamers. The charter- 
party must be read as “ custom, if any, at the x)ort 
of discharge.” Where a custom relates directly 
to the obligations of parties under certain circum- 
stances, it must, in order to be valid & to be 
binding on parties who do not know of the exist- 
ence of the custom as a fact, be reasonable. The 
custom was quite inapplicable to the state of things 
at present existing, & there was no such settled 
& established practice in the port as to satisfy 
the words of the charterparty. If tlie custom 
applied to the altered circumstances, it was un- 
reasonable. Contracting out of a custom may 
become so general as to destroy the custom. 
WTien a custom becomes the exception & not the 
rule, there is no longer a custom. — Ropner & Co. 

V, Stoate, Hosegood & Co. (1905), 92 L. T. 328 ; 
21 T. L. R. 245 ; 49 Sol. Jo. 262 ; 10 Asp. M. L. C. 
32 ; 10 Com. Cas. 73. 

Annotations : — Difttd. Akt. Hekla v, Bryson, Jamoson (1908), 
100 L. T. 155. Befd. Baird tJ. Price, Walker (1916), 115 
L. T. 227. 

4348. .] — Defts., three separate firms of 

Hull timber merchants, were sued in the Hull 
County ct for demurrage as indorsees of bills of 
lading for parcels of a wood cargo carried in 
pltf.’s steamship to Hull. The bills of lading 
incoijiorated the terms of the charterparty, which 
provided that the vessel was to be discharged with 
customary steamship dispatch as fast as she could 
deliver, but according to the custom of the port. 
Pltf. alleged that by the custom of the port, 


embodied in a printed document headed “ State- 
ment of Custom & I^actice,” which was drawn 
up in 1899, receivers of wood cargoes were under 
an absolute obligation to provide clear quay 
space for unloading or a continuous supply of 
bogies, so that, on the arrival of the vessel in dock, 
she could be forthwith discharged at her full rate 
of discharge : — Held : whether the alleged custom 
did or did not exist was a question of fact ; on 
the evidence pltf. had not established it ; even 
assuming the custom had been proved, inasmucli 
as the effect of it would be to impose an obligation 
upon receivers for delay which they could not 
prevent, the question would have arisen whether 
the custom was reasonable. 

If such a custom exists it must be notorious iVc 
certain, & its existence must be as capable of proof 
as other allegations of fact (Eve, J.). — The Lizzie, 
[1919] P. 22 ; 88 L. J. P. 83 ; 35 T. L. R. 130 ; 
24 Com. Cas. 117, C. A. ; affd, sub norn. Van 
Lie WEN V, Hollis Brothers ^ Co., Lpd., [1920] 
A. C. 239, H. L. 

Annotation : — Refd. Bargatc S.S. f^o. r. Penleo & St. ] ves 

Stone Quarries (1921), 125 L. T. 280. 

4349. Must be reasonable.] — Fawcett k Co. v, 
Baird & Co. (1900), 16 T. L. K. 198. 

4350. .] — Sea S.S. Co., Ltd. v. Price, 

Walker k Co., Ltd., No. 4343, mite, 

4351. .] — Ropner k Co. v. Stoate, Uose- 

GOOD k Co., No. 4347, ante, 

4352. — ?— .] — Pltfs., the - A., loaded with a 
cargo of Bombay wheat in bags arrived at Belfast 
on Dec. 28. Deft, was the indorsee of the bill of 
ladling, whicli contained a provision that if tlie 
consignee did not take delivery of the goods as 
soon as the ship was ready to discharge, they should 
be landed k warehoused at the expense of thfi 
owner of the goods. The discharge of this cargo 
commenced on Dec. 29. For four days up to 
Tuesday night the cargo was discharged by 
whipping — a process by which one bag at a time 
is hoisted from the hold by the ship’s tackles to a 
point above a weighing machine, placed at the 
height of a man’s shoulder on an elevated staging 
on the deck near the hatch. It is tlnui, when 
weighed, taken by the merchant’s stevedore. 
Pltfs. having complained to their agent of the 
slowness of the discharge, k insisting that the 
cargo should be hurried out at top speed, pltfs.’ 
agent informed deft.’s stevedore that he would 
discharge the rest of the cargo by hoisting — a pro- 
cess by which five bags at a time were raised from 
the hold of the vessel k X)laced on the deck, from 
which they were trucked to the weighing bridge, 
which, in the case of discharge by hoisting, is only 
a few inches above the deck. Deft, refused to take 
delive^ by hoisting, or to accept delivery from 
the ship’s rail of bags so hoisted, k the remainder 
of the cargo was discharged by pltfs.’ men into a 
warehouse : — Held : the alleged custom as to the 
average rate of discharge having been abandoned 
by deft., the alleged custom of whipping, even if 
there was sufficient evidence to pro>^ it, was 
unreasonable, & pltfs. were entitled to the damages 
in question. — GAiJiAHEB v, Clydesdale Ship- 
owners Co., Ltd., [1908] 2 I. R. 482, 11. L. 

4353. .] — The Lizzie, No. 4348, a7ite, 

4354. Evidence of unreasonableness.] — 

Bottomley V, Forbes, No. 4407, post, 

4355. Must be notorious.] — ^The Lizzie, No. 4348, 
ante. 


4355 i. Mtist he notorious ,) — ^A trade 
custom, in order to be binainK upon 
the public generally, must be shown to 
be known to all persons whoso interests 


require them to have knowledge of 1 
existence. — ^Parsons v. Hart (1900 
30 S. C. It. 473 ; 20 C. L. T. 372.— CAl 
4355 ii. .] — A trade custom mu 


be notorious. — Hogarth & Sons r. 
liEiTii Cotton Seed Oil Co., [1909] 
S. C. 955 ; 46 Sr. L. B. 593. - 

SCOT. 
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4366. Must be certain.] — The Lizzie, No. 4348, 
ante* 

4357. Enforcement against foreigners.] — The 

Cognac (1832), 2 Hag. Adm. 377 ; 166 E. II. 281. 
Annotations: — Refd. The Glenmanna (1800), Lush. 115. 

Mentd. The Heart of Oak (1841), 1 Wm. Rob. 204. 

4358. Custom of foreign port— Limited to custom 
— Not to law of country founded on It.] — A custom 
is a reasonable <S6 universal rule of action in a 
locality, followed, not because it is believed to be 
the general law of the land or because the parties 
following it have made particular agreement to 
observe it, but because “ it is in effect the common 
law within that place to which it extends.” 

When the English cts. construe a chartei*|)arty 
as making lay days begin when the ship is ready to 
load, though not in berth, & foreign cts. treat the 
lay days as beginning when the vessel is in berth, 
the local law or action based upon it cannot be 
treated as a custom of the port : — Held : on the 
evidence, defts. had failed to establish the existence 
of a custom at the port oi Novorossisk that lay days 
only begin to count from the time the vessel is 
moored alongside the quay. — Angix)-Hellenic 
8.8. Co., Ltd. v. Dreyfus (I-guis) & Co. (1913), 108 
L. T. 36 ; 29 T. L. It. 197 ; 67 Sol. Jo. 246 ; 12 
Asp. M. L. C. 291. 

4359. Usage of London — Proof of usage in 
London & other English ports.] — Milward v. Hib- 
BERT, No. 2994, ante. 

4360. Usage observed at ports of estuary — 
Applicability to new port In same estuary.] — United 
States Shipping Board v. Westropp: & Co. 
(1924), 19 Lloyd, L. 11. 246. 


Sub-sect. 2. — Effect of Usages on Contracts 
for Carriage. 

See, generally, Custom & Usages, Vol. XVJl., 
pp. 39 ct seq* 

4361. Duty to ship goods according to custom — 
Of country whence imported.] — Benson v , 
Schneider, No. 1930, ante, 

4362. Of port of loading — Ship chartered to 

load at particular port.] — Smith & Service v * 
Kosario Nitrate Co., No. 2.559, ante* 

4363. Express exclusion of custom — Extent of 
exclusion — Unloading.] — By a charterpai-ty a cargo 
of timber was to be shipped at a Baltic port A 
delivered at the Surrey Commercial Docks, 
London. The charterparty contained a clause, 
“ The cargo to be brought to A taken from along- 
side the steamer at charterers’ risk & exxiense, any 
custom of tlie port notwithstanding ” ; — Held : the 
exclusion of the custom of the port related to the 
whole clause, & the shipowners were therefore 
only bound to deliver over the ship’s rail, & were 
not bound by any custom of the poit of London 
requiring a shhiowner to do work outside the ship. 
— Brenda S.S. Co. v* Green, [1900] 1 Q. B. 518 ; 
69 L. J. Q. B. 446 ; 82 L. T. 66 ; 48 W. R. 321 ; 
16 T. L. B. 226 ; 44 Sol. Jo. 277 ; 9 Asp. M. L. C. 
66 ; 6 Com. Cas. 195, C. A. 


Particular usages .] — See Sub-sect. 4, post* 
Exclusion by special stipulation — Method of dis- 
charge of cargo .] — See Nos. 3626, 3630, ante* 


Sub-sect. 3. — Admissibility of Evidence. 

A* In General* 

See, generally. Custom & Usages, Vol. XVII., 
pp. 40-50, Nos. 444-656. 

4364. General rule.] — In all mercantile contracts 
& adventures, parol evidence of usage in such 
cases allowed. — Blunt v* Cumyns (1751), 2 Ves. 
Sen. 331 ; 28 E. K. 213, L. C. 

4365. Where no contract in writing— Usage as 
between shipper & shipowner — As to payment of 
freight.]— (1) Deft., manager of a stone quaiTy, 
signed a shi])ping note, expressing that stone was 
shipped onboard i)ltf.’s vessel to be canied for the 
owner of the quarry, who, however, never appeared. 
In reality it was shipped for the purchaser of the 
stone, the real consignee. In an action for freight 
A demurrage, evidence of usage that in such cases 
the (piarry owner never i)aid freight, etc., was 
admitted. A the question, whether the stone was 
shipped for deft., was left to the jury uiion all the 
cncumstances. 

(2) There is no contract in mating A the usage 
is not as between consignor A consignee, but as 
between shipper A shipowner, I think, therefore, 
that the evidence is admissible (Blackburn, J.). 

(3) The master of the ship has a lien for freight, 
but not for demun age, so that as to the latter, he 
would be likely to enter into some express contract 
(Blackburn, J.). — Dickenson v. Lano (1860), 2 
E. A F. 188, N. P. 

4366. Where inconsistent with general law— 
Usage for consignee to deduct from freight — Value 
of missing goods.] — A consignee of goods, or an 
indorsee of a bill of lading, has no right to have the 
value of missing goods deducted from the freight 
payable in respect of the goods delivered. This 
bt‘ing the general law, it cannot be altered by a 
universal practice of incr<*hanis, which is not 
confined to any particul{ir place or trade, to have 
the value of such goods deducted from the freight. 

Sernhle : Bills of Lading Act, 1855 (c. Ill), s. 3, 
by which a bill of lading in the hpds of an indorsee 
fur value is made conclusive evidence of the ship- 
ment of the goods therein mentioned, against the 
master signing the same, applies to a nutter A 
part owner wlio has signed it, in an action for 
freight brought by him on behalf of hunsclf A the 
other owmers of the vessel. — Meyer r. Dresser 
(18(i4), 16 U. B. N. S. 646 ; 33 L. J. 0. P. 289 ; 10 
L T. 612 ; 2 Mar. L. C. 27 ; 143 E. R. 1280 ; swb 
7107 ) 1 . Mayer r. Dresser, 12 W. R. 983. 
Ajim>UiUons:—As to (1) Consd. Tl^ Norway (3 86D, Browii. 

& Lush 877 : Produce Brokers Co. v. Olympia Oil & Cako 

Co., riniGI 1 A. C. .M4. Refd. Maspons y Hernmuo tj. 

Milurod (1882), 9 Q. B. I). 530. Generally* Refd. GriSoCll 

V. Briatowe (1808), L. It. 3 C. P. 112. 

4 , 367 . Custom of port — As to commence- 

ment of lay days.] — Norden S.S. Oo. v. Dempsey, 
No. 3928, ante. 


4856 i. Must he certain .] — A trade 
custom must bo definite & certain. — 
Hogarth & Sons v. Leith Cotton 
Seed Oil Co., [1909] S. 0. 955 ; 46 
Sc. L. R. 593 .— scot. 

4357 i. Enforcement against foreigners.] 
— In the case of a river traversed 
annually by thousands of vessels & 
used by two nations, A custom which 
in effect supersedes a statutory rule 
ou^ht to be established by the most 
conclusive & cogent proof ; & when It 
is sought to make it binding on foreign 
as well 08 domestic vessels, the proof 
should include some convincing evl- 


ence that a knowledge of the alleged 
Listom existed among mariners gene- 
illy, & extended to marinera sailing 
n vessels carrying a foreign fiag & 
abltually traversing a busy river.— 
RORGiAN Bay Navigation Co. v. 
'HE SllEN \NnOAH & THE CRETE (1!)02), 
Exch. C. R. 1.— CAN. 


lAonn viT cirrT I.*!. SUB-SECT. 2. 


of forwarders & carriers existing at 
Toronto, consignees are authorised to 
pay wharfingers the amount due from 
them to such forwarders & carriers 
for the forwarding A carrying of their 
goods, & that deft, so paid this money ; 
— Held : assuming the alleged custom 
to be valid, notice thereof to nltf., if not 
acquiescence therein, shonhi be alleged. 
— Torrance v, Hayes (1852), 2 C. P. 
338.— CAN. 


t. Necessity for notice <jt aetiuics' 
ccncc.l— Action for money earned by 
pltfs. as forwarders & carriers. Plea, 
that according to the custom & usage 


a. Effect of recognition of cuAom.] 
— Kingston Forwarding Co. v. 
Union Bank of Canada (1895), 1 
Cout. Dig. 541-2.— CAN. 


J.— VOL. XU. 
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Sect 16 . — Custofns and usages in relation to carriage 
of goods: Svh-sect. 3, A., i3., (\ <fe !>.] 

4368. Where consistent with contract — Custom 
of port.] — Buckle v. Knoop, No. 4374, post. 

4369. .] — Marzetti v. Smitu & Co., 

No. 3790, ante. 

4370. .] — Nielsen v. Wait, No. 3565, 

ante. 


4371 , 1 — ^Akt. Helios v. Ekman & 

Co., No. 2971, ante. 

4372. Custom as to personal liability of agent— 
Where principal undisclosed — Charterparty signed 
“ as agent.’*] — Where a person contracts in tlie 
body of a charterparty & sig^ “ as agent,'* his 
principal being undisclosed, evidence is admissible 
to show a custom that he shall be personally liable 
if he does not disclose his principal’s name within 
a reasonable time. — Hutchinson v. Tatham 


(1873), L. K. 8 C. P. 482 ; 42 L. J. C. P. 200 ; 29 
L. T. 103 ; 22 W. B. 18. 

Annotations ;~Consd. lUiller, Gibl» tj. Smith & Tyrcr, [1917] 
2 K. B. 141. Befd. Southwell v. Bowditch (1876), 46 
L. J. Q. B. 374 ; Pike r. Ougley (1887), 18 Q. B. D. 708. 


.] — See, generally. Agency, Vol. I., pp. 035- 

037, Nos. 2570-2590. 

Usages inconsistent with contract.] — See Sub- 
sect. 3, D., post. 


B. To Explain Terms. 

Sec, generally, Custom & Usages, Vol. XVII., 
pp. 42-47, Nos. 470-522. 

4373. Custom of port — As to measurement of 
goods loaded.] — Bottomley v. Fo bes, No. 4407, 
post. 

4374. .] — By a chaiierparty made in 

London between pltf., a shipowner, defts., 
Liverpool merchants, it was agreed that pltf.’s 
ship should sail to Bombay for a cargo of cotton or 
wool, & having loaded, should proceed to London 
or Liveij)ool as ordered, & deliver same on being 
Iiaid freight as follows, viz. : “ 755. per ton of 50 
cubic feet delivered for cotton or wool.” It is the 
practice at Bombay to compress the bales of cotton 
before shipment by machinery into the smallest 
possible space, k upon being unloaded at the port 
of discharge they expand considerably. Pltf. 
claimed to be entitled to have the freight cal- 
culated, under the above chartcriiarty, according 
to the measurement of the bales after being 
unloaded, & brought his action to recover a 
balance of freight still due to him according to this 
mode of calcidation. Evidence was given at the 
trial of the existence of a usage in the Bombay 
trade by which freight was payable under charter- 
paities, in simitar terms to that in question, upon 
the nieasurement of the bales before shipment ; but 
no direct evidence was given to show that pltf. 

aware of this usage : — Held : apart from the 
evidence of usage upon the true construction of 
the contract, the freight was payable on the 
measurement before shipment, & the evidence of 
usage was admissible as not contradicting the terms 
of the charterparty. — Buckle v. Knoop (1867), 
L. K. 2 Exch. 125 ; 36 L. J. Ex. 49 ; 16 L. T. 
231 ; 15 W. R, 588 ; 2 Mar. L. C. 491 ; affd., 
L. R. 2 Exch. 333, Ex. Ch. 

4375. As to turns of loading.]— L bidb- 

MANN V. 8CHULTZ, No. 4028, ante. 

4376. Provision to load In turn “ as 

customary.**] — T he Defender, Frost v. Edl- 
MiVNN (1856), 4 L. T. 742. 

4377. As to method ot loading.]— Cuth- 

BERT V. Gumming, No. 1906, ante. 

4378. As to payment of primage.] — 

charter of James II. granted & confirmed to the 
master, pilots, & seamen of Newcastle-upon-Tyne 


certain ancient dues, called primage to be paid 
by all persons being owners of goods brought in 
any ship from beyond the seas into the river Tyne, 
or any creek or member belonging to the port) of 
Newcastle-upon-Tyne, ” in manner & form follow- 
ing — ^that is to say, aliens k strangers born, k all 
other persons who with their ships shall arrive 
within the port, or in any of the said creeks or 
members, k not belonging to same, before they 
depart with their ships from the port, or forth of 
the creeks, shall pay the duties aforesaid ; k every 
free jnerchant k inhabitant of Newcastle arriving 
with their ships within the Tyne shall pay the 
duties aforesaid within ten days after the landing 
of the goods.” The charter also granted to the 
corpn. aU perquisites, ancient duties, k profits 
which they had thei-etofoi*e lawfully had & en- 
joyed : provided that the sums thereby granted 
should be in lieu of all other duties theretofore 
received. In an action for dues in respect of mer- 
chandise whereof defts., being merchants k natives 
of Sunderland, were the owners, & which had been 
brought by vessels into the port of Sunderland, 
being a creek or member of tlie port of Newcastle : 
— Held : evidence of usage was admissible in 
explanation of the charter, & evidence of payment 
of the duty, under the same circumstances as 
those under v^hich x>lffs* in error were charged 
since 1584, was not inconsistent with the right 
construction of the charter, inasmuch as the iii'st 
clause imposed the duty upon all persons, k the 
second clause only prescilbcd the manner in which 
some were to pay it. — ^B radley v. Newcastle- 
upon-Tyne (Pilots) (1853), 2 E. & B. 427 ; 23 
L. J. Q. B. 35 ; 18 Jur. 240 ; 1 W. R. 304 ; 118 
E. R. 826 ; stih nom. Newcastle-upon-Tyne 
(Master Pilots k Seamen) v. Bradi.ey, 1 
a L. B. 479 ; 22 L. T. O. S. 291, Ex. Ch. 

4379. As to delivery “ alongside ** — Pro- 

vision to unload “ according to custom of port.*’] — 
A chartoi’party provided that the cargo, wliicli 
consisted of timber, should ” bo taken from along- 
side at merchants’ risk k expense, according to the 
custom of the jjort.” The vessel discharged at the 
port of Grimsby. By the custom of that port 
timber cargoes are taken from the ship’s holds by 
means of the ship’s winches k slings by stevedores 
employed k paid by the shipowner, k by them 
earned to the far side of the quay, about 60 feet 
from the side of the vessel, k there “ lumped,” or 
roughly piled. It was practically impossible to 
deposit the (rai’go on any other part of the quay : — 
Held : the shipowner was bound to carry the cargo 
across the quay k ” lump ” it at his own expense. 
k such delivery constituted delivery ” alongside,” 
within the meaning of the charterparty. — 
Stephens v. Wintringham (1898), 3 Com. Cas. 
169. 

Annotations: — Biltd. Brenda S.S. Co. v. Green (1900), 48 

W. H. 321. O^erd. Polgravc, Brown v. S.S. Tiirld, 

[1922] 1 A. C. 397. 

4380. Custom of trade — As to meaning of 

cargo ” Sc “ freight.*^ — L ewis v, Marshall, 

No. 1897, ante. 

4381. As to rate of freight.] — Piiiudpps v. 

Briard, No. 4383, post. 

4382. .] — ^By a bill of lading of wool 

from Odessa, freight was to be paid in London, on 
delivery, at the rate of 80s. per cwt., gross weight, 
tallow, k other goods, grain, or seed, in proportion, 
as per London Baltic piinted rates ; — Held : 
extrinsic evidence was admissible to show that, by 
the usage of the trade, the meaning of the bill of 
lading was that 8 O 5 . per cwt. of tallow was to be 
taken as the standard by which the rate of freight 
on all other goods was to be measured. — ^Russian 
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STBAM-NAViaATION TRADING Co. V. SiLVA (1863), 
13 0. B. N. 8. BIO ; 143 E. B. 242. 

Ar^taiion :—Con9d. Southampton Steam Colliery Co. v, 

Clarke (1870), L.K. 0 Excb. r>3. 

C. To Add Terms. 

4383. General rule.] — A declaration on a 
cliarterparty made between pltfs. & deft, stated 
that it was agreed between deft., tlie owner of the 
ship M aggie y & pltfs., the chaiterers, that the ship 
should load a cargo in London, & proceed to Hong 
Kong, & deliver the same, “ the ship to be con- 
signed to the charterers’ agent in China, free of 
commission on that charter ” ; that according to 
the custom of merchants in London, when a ship, 
chartered in Ixindon for China, is agreed to be 
consigned to the charterers’ agents, whether con- 
signed free of commission on that charter or not, 
it is the right & duty of such agents to procure a 
chaHer or cai’go for the ship, & they are entitled 
to be paid the usual broker’s commission on the 
amount of freight payable under such chaHer, 
unless excluded by special contract ; but in case 
the owners of the ship jirocure a charter or cargo 
for the ship, without any default of the consignees, 
the consignees are entitled to the broker’s com- 
mission on any freight payable under such charter- 
party, unless such right is excluded by special 
contract ; that the ship arrived in China, Sc pltfs.* 
agents, as consignees, performed their duty free of 
commission on the outward voyage, & were ready 
to procure a charter or cargo for Hong Kong ; that 
deft, did not permit them to procure such charter 
or cargo, but, without the default of pltfs.* agents, 
himself procured a cargo. Breach, non-payment 
by deft, of any commission on the cargo : — Held : 
parol evidence of the mercantile usage was not 
admissible to vary the terms of the charterparty. 
— PiiiLLipps V. Bhiakd (185G), 1 H. & N. 21 ; 25 
L. J. Ex. 233 ; 4 W. 11. 48G ; 150 E. R. 1101. 

4384. Course of business — Termination of whar- 
finger’s liability.] — Lefts, who were wharfingers Sc 
agents for a si eamship co., upon being applied to 
by pltfs. lor a through rate for the carriage of goods 
from London to Cork, wrote in reply, quoting a 
through rate from London to Cork, at owner’s 
risk, including collection Sc delivery at other side, 
& freight & wharfage at both ends. The through 
rate was paid. Sc the goods were delivered to defts. 
The goods were damaged on the voyage from 
London to Cork : — Held : upon tlie true construc- 
tion of the letter from defts. to pltfs. there was 
no contract by defts to carry the goods from 
London to Cork, Sc therefore evidence of the pre- 
vious course of bu.siness between the parties was 
admissible to show what the contract was ; Sc 
that course of business showed that defts. received 
the goods upon the terms that when once the goods 
were shipyjed their liability ceased. — Pontifex Sc 
Wood, Ltd. v. Hartley Sc Co. (1893), 02 L. J. 
Q. B. 100 ; 0 T. L. R. 184 ; 4 R. 245, C. A. 

4385. Annexing incident to terms — Porters’ 
charges on unloading.] — Cardiff S.S. Co., Ltd. v. 
Jameson, No. 4454, post, 

D. Usage Incojisisloit with Contract, 

4386. Whether admissible.] — Hall v. Janson, 
No. 4257, ante. 


FART VII. SECT. 16, SUB-SECT. 3.— D. 

4388 i. Whether admissible— Custom of 
port — As to payment of freight.] — Held : 
evidence tendered to prove a custom 
between the shipper & the shiimwner 
that freight was not payable imtil the 
delivery of the goods, was inadmissible 
because it contradicted the written 
terms of the contract of affreightment 


4387. Custom of port — ^As to cost of pressing 

wool.J — CocKBUBN V, ALEXANDER, No. 1902, ante. 

4388. As to payment of freight.] — 

By the terms of a bill of lading, 110 bales of 
cotton, shipped at New Orleans, were to be 
delivered at the port of Liverpool unto order or 
to assigns, he or they paying freight for the said 
goods, five eighths of a penny sterling per poimd, 
with 6 per cent., primage, & average accustomed, 
etc. This bill of lading was indorsed to deft.. 
Sc he received the 110 bales of cotton under it. 
Sc ho claimed to retain £1 IGs. Sd. from £138 11«. Sd. 
the amount of freight specified, on the ground that, 
by the custom of Uverpool, he was entitled to 
deduct three months’ discount from the amount 
of freight : — Held : the evidence of such custom 
was admissible to vary the terms of the written 
contract, & deft, was entitled to retain the 
£1 10.9. 3d. — Brown v, Byrne (1854), 3 E. & B. 
703 ; 2 C. J.. R. 1.599 ; 23 L. J. Q. B. 313 ; 23 
L. T. O. S. 154 ; 18 .Tur. 700 ; 2 W. R. 471 ; 118 

E. K. 1304. 

Annotations Lucas v. Bristow (1858), E. B. & K. 

9G7. Reid. CMitlibcrt v. Gumming (185.')), 10 Exch. 800 ; 
Hall V. .lansoii (1855). 4 E. & B. 500 ; Phillipps r. Briartl 
(1856), 1 II. & N. ‘21 ; M‘Kun« v. Joynson (1858), 5 
C. B. N. S. 218 ; Kirchner v. Vcnim (18.59), 12 Moo. 
P. C. C. 3G1 ; Sweeting r. l>carcc (1861), 9 C. B. N. S. 
5.‘M ; Itederl Akt. Aeolus v. Hillas (192.5), 131 L. T. 184. 
Mentd. Hughes v. Humphreys (1851), 1 Jur. N. S. 42 ; 
Huiiifrey v. Dale (1857), 7 K. & B. 266 : Abbott v. Bates 
(187.5), 3.3 L. T. 491 ; Robinson v. MoUett (1875), 44 L. J. 
0. P. 362 ; Johnson v. llaylton (1881), 7 Q. B. D. 438. 

4389. Measurement of cargo.] — 

Buckle v. Knoop, No. 4374, ante. 

4390. As to loading — According to 

custom.] — Hudson v, Clemkntson, No. 4420. post, 

• 4391. Contract to load according 

to custom of port.] — Metcalfe, Simpson A: Co. v, 
Thompson, Pattrick & Woodwark (1902), 18 
T. L. R. 700. 

Annotation : — Reid. Akt. Hekla v. Bryson Jameson (1908), 
100 L. T. 165. 

4392. As to unloading — Contract for 

payment “ as customary.”] — Holman v, Wade 
(1877), Timesy May 11, C. A. 

AnnoUdions : — Consd. Mowbray, Robinson v. Rosser (1922), 
91 L. J. K. B. 524. Apprvd. Palgrave, Brown 8.S. Tnrid, 
|19‘22J J A. C. 397. Apld. Rcderi Akt. Aeolus r. Hillas 
(1925), 95 L. J. K. B. 103. Re!d. The Nifa, [1892] P. 411. 

4393. .]— By a charter- 

pai'ty the vessel was to dedivor at Hainbourg, 
“ or so near thereto as she could safely get ” ; 
to discharge as customary ; tlui cargo to be 
brought to Sc taken from alongside the ship at 
merchant’s risk Sc expense. The draught of water 
of the vessel with the cargo on board was too 
gri*at to allow her to reach Haiubourg. The 
nearest point to which she could sahly get was 
S.. where the merchant refused to accept delivery 
of any part of the cargo. In order to ligliten the 
vcisscl, part of her cargo was discharged into 
ligliters at 8. A: sent in them to Ilambourg. Her 
owner liaving sued the charterer to recover the 
lighterage expenses Held : a defence alleging 
that by the custom of the port of Hambourg 
deft, was not bound to take delivery elsewhere 
than at Hambourg was bad on demurrer, inas- 
much as it sought to set up a custom inconsistent 
with the written contract. Sc pltf. was entitled to 
recover the lighterage expenses. — H ayton v. 


0 . As to unloading ,] — ■ 

On arrival of a ship at Loith the con- 
signees offered to take delivery over 
the ship’s side, but the shipowners, on 
accoimt of the delay which such a mode 
of disoiiarge would entail, landed the 
cargo into shod, where it was assorted 
& delivered. The consimees liaving 
refused to pay the landing & extra 

R R 2 


contained in the bills of lading. — 
Uniox Co., Ltd. v. Wickes, Ltd. 
(1909), 28 N. Z. L. Li, 581.— N.Z. 

b. As Ut loading — 

Charge for ^'cceimng, stacking <£• trans- 
f erring cargo fa ship*8 slings.] — Sikmon 
(W.) Sc Hoxh, Ltd. r. Allen (Samuel) 
& Sons, Ltd., 11925J S. R. Q. 269.— 
AUS. 
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Sect. 15 . — Cuntonis and usages in relaiion to carriage 
of goods: Sub-sect. 3, B, ; suh-sect. 4, j 4. <fc B.] 

Irwin (1879), 6 C. P. D. 130 ; 41 L. T. 666 ; 28 
W. R. 665 ; 4 Asp. M. L. C. 212, C. A. 

Annotalions :—Cotaa. Palgravo, Brown v. S.S. Tnrld, [19221 

1 A. C, 397. Refd. Horsley v. Price (1883), 11 Q. B. D. 

244 ; The Nlfa, [1892] P, 411. 

4394. .] — ^A vessel was 

chartered to cany a cargo of timber to Yarmouth 
under a charterpaHy which provided that the 
vessel should deliver the cai*go at Yarmouth 
“ always afloat . . . cargo to be . . . taken from 
alongside the steamer at charterers* risk & expense 
as customary.** On her arrival at Yarmouth 
the vessel to lie “ always afloat ** could not come 
nearer than 13 feet out from the quay. In these 
circumstances the custom of the port was that a 
w'ooden staging should be erected between the 
ship about to discharge & the quay, & that steve- 
dores employed by the sliipbrokcrs on behalf of 
the shipowners should carry the cargo from the 
ship’s rail over tiie staging & dump the same on 
the quay at not less than 10 feet from the quay 
edge, & that the whole cost of this work should 
be borne by the shipowners. This w^ork w as done 
<& was paid for by the shipowners under protest. 
In an action by the shipowners against the char- 
terers for the diflerence between the cost of the 
whole work & the rate for delivery at the sliip’s 
rail : — Held : the custom was inconsistent with 
the provision in the charterparty that the cargo 
should be taken from alongside the steamer at 
charterers’ expense, &: the shipown rs were entitled 
to succeed. — Palgrave, Brown tv: Son, Ltd. v. 
S.S. Turid, [1322] 1 A. 0. 397 ; 91 L. ,J. P. 81 ; 
60 Sol. Jo. 349 ; 27 Com. Cas. 216 ; svh noyn. 
The Turid, 127 L. T. 42 ; 38 T. Ji. li. 423 ; 15 
Asp. M. L. C. 538, H. L. 

Annotations: — Apld. Mowbray, Robinson r, Rosser (1922), 

91 L. J. K. 13. 521 ; lieclcri Akt, Acolns v. Hillas (1926), 

9(5 L. J. K. 13. 186. Refd. Akt. Dampeskibsselskabet 

Primula (in Liquidation) r. Horsley (1923), 40 T. L. R. 

11 ; The RcnsfjcU, 'J’ho OniesfjeJl, The Uppland, The 

FritiofP, The Svdu Jarl (1924), 131 L. T. 764 ; Akt. 

Dampskibs Stelnetad v. Pearson (1927), 137 L. T. 533. 

4395. .] — Redeui Akt. 

Acolus V. UiLLAS (W. N.) & Co., No. 4485, post, 

4396. Lightening of vessel.] — 

Tub Alhambra, No. 3514, ante, 

4397. — 

Wait, No. 3555, ante. 

4398 . J — Reynolds A C’o. 

V. Tomlinson, No. 3510, ante. 

4399. Contract to deliver.]— 

Marzetti V. Smith A Co., No. 3790, ante. 

4400. According to custom.**] 

— The Nipa, No. 3635, ante. 

4401. 


-'.] — ^Nielsen v. 


-.] — The ship was to 
deliver into lighter. The admitted custom was 
that there should be a delivery to the charterer 
out of the ship’s holds. It would be inconsistent 
with the charterparty to read into it ‘‘delivery 
to be taken by the charterer out of the holds of 
the ship.” The words, ” according to the custom 
of the poi’t,” refer to the customary machinery 


A means. The admitted custom is inconsistent 
with the words ” deliver . . . into lighter” (Ken- 
nedy, J.). — Keabon V. Radford A Co. (1896), 
11 T. L. R. 226. 

4402. ,] — Reynolds A Co. 

V. Tomlinson, No. 3510, aide. 

4403. ,] — The Renspjell, 

The Ornesfjell, The Uppland, The Fritioff, 
The Svein Jabl, No. 4475, post. 

4404. Custom for charterers* agents to pro- 

cure freight on commission — Consignment free of 
commission.] — Phitjlipps v. Briard, No. 4383, ante. 

4405. Custom for consignee to have option 

of taking goods without weighing.] — ^Wool was 
shipped in Australia for delivery in this country 
under bills of lading which provided that freight 
was “to be paid on delivery in cash, without 
deduction, on gross w^eight at Queen’s beam ” 
The shipowner alleged that by the custom of the 
trade the consignee had the option of having the 
goods weighed at his own expense, or of taking the 
goods without weighing at the bill of lading 
weight, plus two y)er cent. : — Held : thci'e was no 
such custom as alleged A if there had been such 
a custom, it would have been bad in law as con- 
tradicting the express teims of the bill of lading. 
— Gulp I^ine, Ltd. v. IjAycock A Co., Same v. 
Same (1901), 18 T. L. B. 14 ; 7 Com. Cas. 1. 


Sub-sect. 4. — Particular Usages, 

A. Freight. 

4406. Meaning of freight — Passengers* passage 
money — Sydney.] — I^ewis v. Marsiiall, No, 1897, 
ante. 

4407. Measurement of cargo — Pressed cotton.] — 

By a charteri^arty made in London deft, engaged to 
ship on board pltf.’s vessel at Bombay a full cargo 
at a certain price per ton, cotton to be calculated 
at 60 cubic feet per ton, A other goods according 
to the scale of tonnage of the East India co. In 
an action of assumpsit for the freight : — Held : 
(1) it was competent to deft, to give evidence of 
a custom at Bombay to calculate the freight upon 
a measurement of the bales of cotton immediately 
after they had been submitted to hydraulic or 
other pressure, so as to reduce them to the smallest 
practicable bulk ; (2) it was competent to pltf., 
in order to show the unreasonableness of the 
alleged custom, to give evidence in reply, that the 
cotton had increased in bulk 15 per cent. ui)on the 
screw measurement by the time it was put on board 
the vessel. — BoTTOMiiEY v. Forbes (1838), 6 
Bing. N. C. 121 ; 1 Am. 431 ; 6 Scott, 866 ; 8 
L. J. C. P. 85 ; 2 .Tur. 1016 ; 132 E. R. 1051. 
Annotations: — As to (1) Apld. Buckle v. Knoop (1867), 
li. R. 2 Exch. 125. Refd. KobertHon r. Jacksou (1845), 
2 C. 13. 412 ; Kirchner v. Venus (1859), 12 Moo. R. C. C. 
361. As to (2) Refd. (IrlsBCll v. Bristowe (1868), L. K. 3 
C. R. 112. 

4408. Wool — Option of weighing or taking 

bill of lading weight plus two per cent. — Australian 


weitfhing chargres, the shipowners 
raised an action to recover them, & 
averred that it was the custom of all 
ships dlscharginir at the I»ort of Leith 
mixed or general cargoes similar to 
that carrieoT by thorn & deliverable to a 
number of receivers, to send the cargo 
into shed, & thereafter assort the 
several parcels according to their 
various marks at the expense of the 
receivers. After a proof i—Held : the 
pursuers had failed in their case on 
each of these three separate grounds, 
that the custom averred by them was 
indefinite & uncertain, that it was not 
uniform, universal, & notorious, A 


that it was inconsistent with the term 
of the uTltten contract of affi'cighl 
ment. — H ooabth & Sons v. Leitj 
Cotton Seed Oil Co., [1909] S. C 
955 ; 46 Sc. L. R. 693. — SCOT. 


, <!• — 7 , — —.J — trade custom, 
In order to bo binding upon the public 
generally, must be shown to bo known 
to all persons whoso interests required 
them to have knowledge of its exist - 
en^, &, In any case, the terms of a 
bill of lading. Inconsistent with & 
repugnant to the custom of a port, 
must prevail against such custom. — 
Parsons v. Hart (1900), 30 H. C. R. 


PART VII. SECT. IB, SUB-SECT. 4.— A. 

e. PayrnrrU of freigM of fish on 
delivery^St. John*s .\ — There Is no 
usage In the port of St. John’s for tlio 
trade to pay the “ freighters ” t^ho 
freight of fish upon duo delivery. — 
Baine, Joiinhton & Co. V. Boyd 
(1899), 8 Nild. L. R. 280.— NFLD. 

f. Deduction — TjOss by leakage.] — 
A cargo of 26,778 gallons of molasses 
was shipped from Cuba, Sc on arrival in 
Nowfoxmdland it was reduced to 18,575 
gallons by leakage. It was found by 
the jury that the custom of the trade in 
England to pay freight only on too 
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wool trade.] — Gulf Line, Ltd. v. Laycock & 
Oo., Same v. Same, No. 4405, ante, 

4409. Payment of freight by bill — Scottish coal 
trade — In London.] — Harris v, Timberley (1840), 
4 L. T. 742. 

4410. Caen stone trade.] — The custom of 

the Caen stone trade being to pay freight half in 
cash & half by a bill at two months, the agent of 
the owners of C'aen stone whicli was brought by 
a vessel to an English port, verbally offered the 
captain of the vessel which brought it half the 
amount of the freight in cash, & also ottered to 
give the captain 'per proc. the acceptance of the 
principal for the other half, if the captain would 
draw a bill. This the captain refused : — Held : 
a sufficient tender of the freight, as it was the duty 
of the captain to draw the bill. — liUARD v. 
Butcher (1840), 2 Oar. & Kir. 29, N. P. 

4411. Discount — Goods from Alexandria — 
Freight payable on delivery.] — .Jarvis v . Rath- 
bone (1853), 0 L. T. 557. 

4412. Goods from certain ports — Liverpool.] 

— Brown v. Byrne, No. 4388, ante, 

4413 . ,] — The custom in the 

trade at Liverpool that, in the absence of special 
stipulation, three months’ interest or discount is 
deducted from freights payable under bills of 
lading, on goods coming from all ports in the United 
States of North America, was applied to ships 
coming from the poiis of Texas, when it was 
admitted into the confederacy of the United 
States in 1840; & on the first shipment from 
California for Liverpool, after it becanu^ one of 
the United States in 1848, the custom was sub- 
mitted to without dispute. The same custom 
applies to all ships coming from the iJorts of 
British North America from South America. 
In the case of vessels arriving fronri the East Indies, 
(Jhina Australia, the custom is to allow sixty 
days discount, & of vessels from the rest of the 
world not before mentioned to make no allowance ; 
— Held : there was evidence from which a jury 
mighti infer that the custom as to shipments from 
the United States of North America extended to 
ports in California. — Palknek v. Eakijs (1803), 3 
B. & S. 300 ; 32 L. J. Q. B. 124 ; 7 L. T. 072 ; 
9 Jur. N. 8. 847 ; 11 W. R. 307 ; 1 Mar. L. C. 
279 ; 122 E. R. 130. 

4414. Freight stated for one class of goods — 
Proportionate rates for other classes.] — Russian 
Steam-Navigation Trading Co, v, Silva, No. 
4382, ante. 

4415. Interest on overdue freight.] — ^Merchant 
Shipping Co. v. Armitage, No. 4837, post. 

4416. Deduction — For missing goods.] — Meyer 
V. Dresser, No. 4300, ante. 

4417 . « Address Commission.”] — Norway 

(Owners) v. Asiiburner, The Norway, No. 1(573, 
ante. 

In regular turn.] — See Sub-sect. 4, B., post. 

B. ** In Regular Turn.** 

4418. Loading — Prima facie meaning.] — The 

words “ in regular turn ” in a charterparty primd 
facie mean tlie regular turn of the port of loading. 

But it may be shown, either from the construc- 


tion of the charterparty itself, or by evidence, that 
the words were intended to have a different 
meaning. 

The charterpai'ty, dated Feb. 0, 1900, of a 
sailing ship, then at Hamburg, provided that she 
should proceed to the port of Newcastle, New 
South Wales, & there “ in the usual & customary 
manner load in regular turn from Brown’s Ducken- 
field Colliery, or any of the coUieries the freighters 
may name,” a cargo of coal, which the freighters 
bound themselves to ship. The coal was to be 
carried to South America. The charterers were 
themselves the owners of the Duckenffeld Colliery. 
On Apr. 6, 1900, they sold to purchasers in ^uth 
America the cargo of Duckenffeld coal to be shipped 
by this ship. The ship arrived at Newcastle on 
Aug. 3, 1900, & was not berthed for loading until 
Oct.. C. Her loading was completed on Oct. 9. 

By the regulations & custom of the port a loading 
bei-th could not be obtained until a loading order 
from the colliery was lodged. 

On the arrival of the vessel a large number of 
other ships, which were entitled to priority over 
her, were waiting to load coals from the Ducken- 
field Colliery, & the chaiierers were unable to give 
her a loading order until Oct. 5, when it was 
lodged application made to the berthing master 
for a berth. On the evidence the ct. held that the 
charterers had not chaHered more vessels to load 
their coal than in the ordinary course of their 
business. The purchasers of tlie coal refused to 
accept any other kind of coal, though the charterers 
endeavoured to induce them to do so : — Held : upon 
the construction of the charterparty & with refer- 
ence to the rules custom of the port, the words 

regular turn ” must be taken to mean the regular 
turn of the colliery.— Barque Quilpu6, Ltd. r. 
Brown, [1904] 2 K. B. 264 ; 73 L. J. K. B. 596 ; 
90 L. T. 765 ; 9 Asp. M, L. C. 596 ; 9 Com. Cas. 
13, C. A. 

Annotations : — Consd. Elnar Bnggo A. S. v. Bowa^r (1925), 

31 Com. Cas. 1. Refd. Jones v. Green, fl904] 2 K. B. 2( 5 ; 

Inverklp S.S. Co. v. Bunge, [1917] 2 K. B. 193. 

4419 , Coal trade— Newcastle-on-Tyne.]-~ 

Leidemann V. Schultz, No. 4028, ante. 

4420, Sunderland.] — Defts. chartered 

a ship from Sunderland to Carthagena, engaging 
that she should ” witJi all possible dispatch load 
in the south dock, in Ihe customaiy manner, from 
defts.’ agents, a full At complete cargo of coke, to 
be loaded in regular turn.” In an action for not 
loading the ship ” in regular turn,” pursuant to the 
charterparty : — Held : evidence was not admissible 
to show, that, according to the custom of the port 
of Sunderland, under such a contract, the ship 
owner was bound to wait his turn according to a 
list kept by a coke manufacturer not named in tlie 
contract, but mentioned at the time the contract 
was entered into, provided reasonable dispatch 
was used.— Hudson v. Clementson (1856), 18 
C. B. 213 ; 25 L. J. C. 1\ 234 ; 27 L. T. O. 8. 125 ; 
139 E. R. 1349. 

Annofatimi : -Reld. Lloyd v. Guibert (1865), L. R. 1 Q. B. 

IIJ. 

4421, .] — The Defender, Frost 

V. Edlmann (1856), 4 L. T. 742. 


quantity delivered did not apply to 
Newfoundland, & judgment was that 
freight must ho paid on the quantity 
shipped. — O’Dwyer v. McLka (1851), 
3 Nfld. L. R. 243.— NFLD. 

g. Carriage free ‘tJhere freight paid 
on return cargo .\ — ^Where pltf. claimed 
freight on goods from S. to T., from 
which port ho was to bring back a 
cargo of fish at Is. per quintal, the 
defence set up was the usage & custom 


of the trade to carry snob goods f^ ; 
the ct. left it to the jury to say whether 
there was a custom or ustige os woiild 
exempt deft, from payment of freight. 
— Krati.vo V, McBride (1857), 4 
Nfld. L. LI. 104.— NFLD. 

PARTVH SECT. 16, SUB-SECT. 4.— B. 

h. Loading — Coal iraAe — White- 
/jurcn.]-ritf.;8 sailing v^l was 
chartered by deft, to proceed to W bite- 


haven for a cargo of coals. The 
charterparty provided that regular 
turn ” should bo allowed for loading. 
By the custom of the port of White- 
haven, steam Yossels, though they 
arrive in port after sailing vessels, are 
loaded with cools before the sailing 
vessels ; but as between sailing vessels 
themselves, sailing vessels are loaded in 
the order of their arrival lu port, 
iqtfs. were ignorant that this was the 
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SecL 16 . — Customs and usages in relaiion to carriage 
of goods: Sub-sect. 4, B., C. & B. (a) (b).] 

4422. Newcastle, New South Wales.] — 

Barque Quilpuj?;, Ltd. v. Brown, No. 4418, ante. 

4423. Delagoa Bay.] — ship was 

chartered to proceed to Delagoa Bay & there load 
a cargo of coal for carriage to Suez. By clause 3 
of the charterparty “ the cargo to be loaded . . . 
in regular turn as customary at the rate of 1,000 
tons per day . . . commencing when written 
notice is given of steamer being . . . ready to load.” 
The ship arrived at Delagoa Bay & anchored 
within the commercial limits of the port on .July 30, 
1920, & notice of readiness to load was given on 
the following day. At Delagoa Bay there was 
only one loading berth, which was then occupied 
by another vessel, & the ship had to await her turn 
until Aug. 26. In the actual loading there was a 
saving on the time allowed : — Held : upon the 
true construction of the contract the obligation to 
load in turn at the Bjiiecified rate was to become 
binding when the notice of readiness was given 
but did not become actually operative until the 
turn arrived. — United States Shipping Board v. 
Strick (Frank 0.) & Co., [1926] A. V. 545 ; 95 
L. J. K. B. 776 ; 135 L. T. 185 ; 42 T. L. R. 556 ; 
17 Asp. M: L. C. 40 ; 31 Com. Cas. 357, H. L. 
Annotation Reid. Hogarth v. Cory (1920), 95 L. .1. P. C. 

204. 

4424. Unloading — Particular usage in particular 
trade — Coal for French Marine Department — 
Algiers.] — Robertson v. Jackson, No. 4344, ante. 

4425. Order of entry In colliery book — 

Newcastle on Tyne.] — Lawson v. Burness (1862), 
1 H. & 0. 396 ; 10 W. R. 733 ; 158 E. R. 939. 
Annotations : — Reid. Tapscoit v. Balfour (1872), L. R. 8 

O. P. 46; I’ostlethwaite v. Freeland (1879), 4 Ex. D. 

155 ; Kay r. Field (1882), 8 Q. B. D. .594 ; Dunlop v. 

Balfour, Williamson, fl892] 1 Q. B. 507 ; Barque Quilpu6 

V. Brown (1904), 90 L. T. 765 ; United States Shipping 

Board v. Strick, [1926] A. C. 545. 

4426. Shortage of lighters — East London, 

South Africa.] — Postlethwaitk v. Freeland, No. 
3666, ante. 

4427. One vessel at a time — The Nob, 

River Exe.] — By chaiterpai’ty it was agreed 
between pltf., shipowner, <to defts., charterers, that 
pltf.’s vessel should ” proceed to the Nob near 
Topsham in the river Exe, or to Topsham Quay, as 
ordered on arrival ... A deliver defts.’ cargo of 
180 tons of phospliate, in regular turn with other 
seagoing vessels at the average rate of 30 tons per 
weather working day.” 

Pltf.’s vessel was ordered to, & duly arrived at, 
the Nob ; but, though ready to deliver her cargo, 
she was kept waiting some days whilst another 
vessel, also consigned to defts., & already there, 
was being discharged by lighters sent by defts., 
after which the discharge of pltf.’s vessel was pro- 
ceeded with. Pltf. claimed demurrage, at the 
agreed rate per day, on the ground that tlie time 


allowed for unloading began to count from the day 
the vessel was in her discharging berth at the Nob 
ready to deliver her cargo, & that the lay days had 
been exceeded. Defts. contended that they had 
complied with the terms of the charterparty by 
commencing the discharge of pltf.’s vessel ” in 
regular turn ” on the day after the completion of 
the discharge of the other vessel at the particular 
discharging bei44h to which pltf.’s vessel had been 
ordered : — Held : “ in regular turn ” at the Nob 
meant one vessel at a time, — T he Cordelia, 
[1909] P. 27 ; 78 L. J. P. 48 ; 100 L. T. 197 ; 11 
Asp. M. L. 0. 202. 

Annotation : — Folld. United States Shipping Board v. Strick , 

(1926j A. C. 545. 

C. As to Loading. 

4428. Loading sugar — ^Trinidad.] — Cuthbert v. 
Gumming, No. 1905, ante. 

4429. Negotiability of mate’s receipts — Bombay.] 

— Hatiiesing V. Laing, Laing V. Zeden, No. 2207, 
ante. 

4430. Cargo of lawful produce & merchan- 
dise ” — Usage to carry passengers.] — Shaw, 
Savill & Co. V. Aitken, Lilburn & Co., No. 1933, 
ante. 

4431. Stowage on deck.] — Newhall v. Royal 
Exchange Riiippino Co., No 4340, ante. 

.] — Compare Sect. 14, sub-sect. 2, C. (a), 

ante. 

4432. Loading timber in Baltic — First open 
water.]— Kempe v. Batt & Co. (1888), 5 T. L. R. 
27. 

4433. Termination of liability of wharfingers — 
Goods placed on board.] — Pontifex & Wood, Ltd. 
V. Hartley & Co., No. 4384, ante. 

4434. Bringing minerals direct from mines by 
rail — Foreign port.] — Smith & Service v. Rosario 
Nitrate Co., No. 2559, ante. 

4435. Colliery guarantee — Grimsby.] — Sham- 
rock S.S. Co. V. Storey & Co., No. 3946, ante. 

4436. Colliery order before berth occupied — 
Newcastle, New South Wales.] — Jones, Ltd. v. 
Green & Co., No. 2872, ante. 

4437. .] — Ardan S.S. Co. v. Weir 

(Andrew) & Co., No. 2848, ante. 

4438. Loading certain quantity per day — Timber 
— Onega & White Sea ports.] — Metcalfe, Simp- 
son & Co. V. Thompson, Pattrick &; Woodwark 
(1902), 18 T. L. R. 706. 

Annotation 'Reid. Akt. Hekla v. Bryson, Jameson (1908), 

100 L. T. 155. 

4439. Lighterage charges — ^Trinidad.] — Scrutton 
V. Childs, No. 2958, ante. 

4440. Interpretation of “ shipment ” — Alleged 
custom to load into railway cars.] — In an English 
contract, the word ” shipment ” means the loading 
of goods on to a ship, &r it cannot be successfully 
contended that, by custom of the trade in the 
country of origin of the goods, it means loading 
into railway cars. Such a construction would be 


usage of the port. Pltf.’s vessel, 
though she arrived before several steam 
vessels, was delayed until they were 
first loaded : but she was loaded In 
the order of her arrival as regarded the 
other sailing vessels in harbour. Pltfs. 
claimed demurrage : — Held : the ex- 
pression “ regular turn ” in the 
charterparty should, in the absence of 
exclusive words, be construed os 
“ regular turn ” according to the usage 
of the port of Whitehaven ; It was not 
material that pltfs. were tooraut of 
such usage ; & pltfs. could not recover. 
—Kino v. Hinde (1883), 12 L. R. Ir. 


PART VII. SECT. 16, SUB-SECT. 4. — C. 
4431 i. Stowage on dccfc.J —Where it Is 


the usage of the trade to cany a deck 
cargo in inland navigation, & such 
usage is known to the sliipper, he 
cannot hold the master or owner 
responsible for a part of the deck cargo 
swept off in a storm, the bill of lading 
excepting the dangers of navigation. — 
Stephens v. McDonell (1842), 3 Ont. 
Dig. 6445.— CAN. 

k. Time for bringing freight along- 
side ship .] — Where no time is fixed for 
the bringing of freight alongside the 
ship, the carrier, according to the usage 
of trade in the port of Montreal, has a 
right to call for the freight when he 
needs It, in order to complete loading 
of cargo In timo for the regular sailing 
of the ship. A steamship was to take 
a barge load of deals, & fair warning 


was given that 7 a.m. on a day named 
would be the last time ponnltted for 
the barge to como alongside. The 
barge did not como alongside till 
1.30 p.m., at which time Nie ship was 
preparing to take cattle on board to 
complete her cargo, preparatory to 
sailing : — Ile/d : the carrier was Justi- 
fied in refusing to take the deal. — 
Taytx)R V. Canada Shtpptnq Co. 
(1888), M. L. R. 4 S. C. 371.--CAN. 

1. Manner of Xoadin^j .] — The words 
** to he loaded os customary at 
Sydney ” apply to the manner of load- 
ing only, e.g., by means of lighters or by 
crane, & do not import into the con- 
tract a custom regulating the order in 
which vessels are to be loaded 
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inco^istcnt with the terms expressed by the 
parties, & would not explain, but vary the con- 
tract. — Mowbray, Bobinson & Co. v, Rosser 
(1922), 91 L. J. K. B. 524 ; 126 L. T. 748 ; 38 
T, L. R. 413 ; 06 Sol. Jo. 315, 0. A. 

“ Regular turn/*]— .S'ec Sub-sect. 4, B., ante. 


D. Unloading, 

{ a ) In General . 

4441 . Duty of consignee to pack & look after 
goods — Ship undergoing quarantine — ^Arrival from 
Turkey.]— Dunnage v. Joljaffe (1789), cited in 
Abbott’s Merchant Shipping, 14th ed., p. 565. 

4442 . Guarding goods loaded Into lighter— 

Custom of river Thames.] — By the custom of the 
river Thames the master of a vessel is bound to 
guard goods loaded into a lighter, sent for them by 
the consignee, until the loading is complete, k 
cannot discharge himself from that obligation by 
telling the lighterman he has not sufficient hands 
on board to take care of them. — Cati.ey v, 
WINTRINGIIAM (1792), Peakc, 202 ; 170 E. R. 

129, N. P. 

4443 . Notice of arrival — Newcastle.] — Houlder 
V . General Steam. Navigation Co., No. 3608, 
ante , 

4444 . Supply of barges— Separate parcels under 
one bill — London.] — Pollitzer v. 8.S. Casca- 
PEDIA (1886), 2 T. L. K. 413, D. C. 

4445 . Method of discharge — By dock company’s 
servants at quay — Assortment — London.] — The 
C iAN Macdonald, No. 3806, ante . 

4446. Liverpool.] — The Jaederbn, 

No. 3599, ante , 

4447 . Expenses of discharge from ship’s hold — 
Ipswich.] — Kearon v. Radford &, Co. (1895), 11 
T. L. R. 226. 

4448 . “ Alongside ” — Cargo “ lumped ” on 
quay.] — Stephens v. Wintringiiam, No. 4379, 
ante . 

4449. Sunderland.] — Defts. chaHered a 

steamer of pltfa. to carry a cargo of pit props 
from the Baltic to .Sunderland. The charter- 
l)art;y provided {inter alia) that the steamer 
should bo discharged according to the custom of 
the port, that the cargo should be taken from 
alongside the stccamer at (diartorers’ expense as 
customary. The cargo arrived at Sunderland in 
due course, pltfs. now sued U) recover balance of 
freight. Defts. claimed to retain certain expenses 
which they had been i)ut to in connection with the 
discharge of the cargo, &, paid the remainder of 
the sum claimed into ct. At the point in Sunder- 
land docks where the pit props were unloaded there 
were lines of railway parallel with, & close to, the 
edge of the quay ; & as the dock authority would 
not allow those lines to be obstructed it was neces- 
sary that the pit pi*ops, after being discharged on 
to the quay, should be moved back away from the 
steamer to a piece of vacant land clear of the rail- 
way lines. Defts. contended that by a custom of 
the port the expense of moving the pit props back 
must be borne by pltf. shipowner's, & also that the 
words in the charterparty which bound defts. to 


take the goods “ from alongside as customary ” 
had a customary meaning at Sunderland, & that 
“ from alongside ” meant “ from some point on 
the quay clear of the railway lines ” : — Held : the 
evidence failed to establish either ground of de- 
fence, & the action therefore succeeded. — ^A kt. 
Dampsskibsselskabet Primula v. Horsley 
(George) & Co., Ltd. (1923), 40 T. L. R. 11 ; 68 
Sol. Jo. 253. 

Exclusion of custom of port — By special stipula- 
tion.]— Nos. 3626, 3630, 3631, ante. 

(b) Incidence of Port and Dock Charges, etc, 

4450 . Pressing wool.] — C ockburn v, Alex- 
ander, No. 1902, ante. 

4451 . Loading lighters — London.] — Petro- 
cociiiNO V . Bott, No. 3597, ante . 

4452 . Stacking — Hull.] — IIolivian v. Wade 
(1877). Times. May 11, C. A. 

Amiotaiiniui : — Apprvd. Palgrave, Brovvn v. S.S. Turid, 

11922] 1 A. O. 397. Apld. itedori Akt. Aeolus r. Hillas 

(1925), 95 L. J. K. B. 103. Refd. The Nifa, [1892] P. 

411 ; Mowbray, llobinson r. Ilosser (1922), 91 L. J. K. B. 

.524. 

4453 . Contribution to overtime of lightermen — 
London.] — Pltf. alleged that, by a custom ot the 
river Tbam(»s, where a “ foreign ” or “ oversea ” 
cargo of sugar or similar heavy goods was dis- 
charged into lighters, the lightermen were entitled 
to be paid a shilling an hour for working ovei’tirae 
by the persons who got the benefit of the overtime 
work, in addition to the ])ayment for overtime 
whicli the lightermen received from their employers 
under Lord Brassey’s award : — Held : the alleged 
custom was unreasonable 6c was not proved. — 
Greyv. Butler’s Wharf, Ltd. (1898), 14 T. L. R. 
217 ; 3 Com. Gas. 67. 

4454. Trucking & piling — Liverpool.] — Bills of 
lading provided that certain currants were “ to be 
delivered from the ship’s deck when the ship’s 
responsibility shall cease. . . . Simultaneously with 
tJie ship being ready to unload the said goods . . . 
the consignee is hereby bound t;o be ready to 
receive the goods from the ship’s side, & in default 
thereof the master of the agent of the ship is 
authorised ” t<^ enter, land, 6c warehouse them at 
the expense of the consignee : — Held: (1) a cus- 
tom, that in the djscliarge of dried fruit cargoes 
the charges for trucking from the shed 6c, piling 
in the transit-shod are to be i^aid for by the ship, 
was ^ good, as it did not contradict the bills of 
lading, but merely annexed an incident to them ; 
(2) these charges were not included in the all-round 
charge made by the master porters under the 
Mersey Docks Acts & the bye-laws of the 
Mersey Dot^ks & Harbour Board.— Card! S.S. 
Co., Ltd. v. Jameson (1903', 88 L. ’P. 87 ; 19 
T. L. R. 159 ; 9 Asp. M. L. C. 367, D. 0. 

4455 . Moving & piling — Sunderland.] — Akt. 
Dampsskibsselskabet Primula v. Horsley 
(George) & Co., Ltd., No. 4449, ante. 

4456 . Charge for use of quay — Santos.] — 
SOCIETA a non IMA Ungherese di Armamenti 
Marittimo V . Haiviburg South American S.S. 
Co., No. 1744, ante. 


GAIIDINEU V. MAOFAIU.ANE, McCllIN- 

DKLL & (^o.. The Lismork (1893), 
20 R. (Ct. of Seas.) 414 ; 30 8o. L. R. 

541.— SCOT. 

m. Expenses of loadi/iff.] — GufiX- 
OAHNOOK Iron & Steel Co., Ltd. v. 
Cooper & Co. (1895), 22 R. (Ct. of 
SesB.) 672 ; 32 Sc. L. R. 540 ; 3 S. L. T. 
30.— SCOT. 

PART VII. SECT. 16, SUB-SECT. 4.— 
D. (a). 

n. Pischarffing certain quantity per 


(lay — JJiihlin.] — There is no estal»- 
lished custom of the port of Dublin 
to discharge cargoes of steamers at an 
average rate of 350 tons per day, 
calculated on the whole period of dis- 
cbai-gc. — Aberdeen Glen Line S.S. 
Co. V. Mackes, The Gairloch, 118991 
2 I. R. 1 ; 32 I. L. T. 33.— IR. 

o. Removal from custody of land- 
ing ag^ nt .] — Where the existonoo of a 
custom of the port of Table Bay was 
proved to show that when goods were 
removed from a landing agent's 


(sustody, the removal was taken as a 
proof that the goods were in good 
order, & as extinguishing the liability 
of the landing agent : — Held : the 
custom did not bind the ct., which 
would consider all the circumstances of 
the cose ; but the existence of this 
custom threw the whole omts of proof 
on the person who alleged that the 
goods had been damaged wliile in the 
landing agent’s care. — Duke & Co. v. 
McKenzie & Co. (1898), 15 S. C. 390.— 
S. AF. 



016 


bHIPPING AND JNAVlGATlON. 


Sect, 16, — Customs and maqes in Tclaiion to carriage 
of goods: Sub-sect, 4, D. (b), jc) <£? (d).] 

Stacking timber on quay.] — See Nos. 4470, 4474, 
post. 

Delivery of timber Into barges overside.] — See 
Nos. 4467, 4470, post. 

Compare No. 2958, ante, 

(c) Grain Cargo, 

4467. Rate ot discharge — Two hundred tons per 
day — Bristol.] — The County of Salop (1886), 
cited 92 L. T. at p. 331 ; 21 T. L. 11. at p. 247 ; 
10 Com. Cas. at p. 81. 

Annotation : — Consd. Ropner v, Stoato Hosogood (1905), 

10 Com. Cas. 73. 

4458. Five hundred tons per day — Bristol.] 

— Ropner & Co. V, Stoate, Hosegood & Co., No. 
4.347, ante, 

4459. Discharge overside — Where grain in bulk 
— Grain put in sacks in hold — Duty of merchant to 
supply sacks.] — Budgett & Co. v, Binnington &; 
Co., No, 3609, ante, 

4460. Adjustment of account — 

Hull.] — cargo of wheat in bags was shipped on 
pltfs.’ steamer from Australian ports to Hull by 
several consignors, in parcels, for several con- 
signees, including both deft. cos. & on the arrival 
of the steamer at Hull some of the wheat had 
escaped from the bags & could not be identified 
as having come from any particular parcel. Pltfs., 
in the course of discharge, caused any slack bags 
to be filled with the loose grain & delivered to 
each of the consignees in propei* number of bags 
provisionally & subject to accoimt, at the close 
of the discharge ascertained the proportion which 
the total weight of the bags discharged bore to 
the total bill of lading weights, & in the case of 
any consignee who had received less than his 
proper proportion, made up the deficiency as far 
as possible out of the loose grain. In case of 
dispute the shipowner made out a pro rata state- 
ment, showing all the proportions to be delivered. 
Although each of deft, companies had received its 
proper number of bags first deft, co. alleged the 
delivery to them to be 5 t-ons short, & the delivery 
to second deft. co. to be the same amount in 
excess, of their proper respective quantities. In 
an action by pltfs. against first deft. co. for 
freight & in the alternative against second deft, 
co. for the return of wheat delivered to the second 
instead of to first deft, co., first deft. co. counter- 
claimed against their co-defts. for wheat delivered 
to, & wrongly retained by, the latter. The judge 
found, upon the evidence, that pltfs. in making 
delivery as above described had acted in accord- 
ance with a custom of the Port of Hull, & that by 
this custom any consignee who had provisionally 
received more than his proper share had received 
the excess to the use of those consignees who were 
still in deficiency & was under an obligation to 
deliver it to such consignees on demand. He also 
found that the pro rata statement was binding on 
all consignees. He accordingly gave judgment for 
pltfs. against first deft. co. & for first deft. co. on 
their counterclaim against their co-defts. : — 
Held : the judge’s decision must be affirmed, on 
the grounds that there was evidence to support 
the judge’s finding as to the custom & that it was 
neither unreasonable nor uncertain & was there- 
fore valid in law & that any consignee having 


knowledge of the custom was under an implied 
contract to redeliver to any other such an amount 
as the proportional distribution required, A: on 
the ground that, whether there was sufficient 
evidence of a clear & uniform custom or not, 
second deft. co. had full cognisance of the method 
of dealing with wheat at the Port of Hull, A as 
they allowed loose grain which was the joint pro- 
perty of all the consignees to be placed in their 
bags, the law would raise an implied promise on 
their part that they would redeliver to consignees 
whose weight was short such a quantity as was 
shown by the pro rata statement to be the proper 
quantity to be delivered. — Peninsular A 
Oriental Steam Navigation Co., Ltd. v, Lepjt- 
HAM (H.) A Sons, Ltd. A Keighley, Maxsted 
A Co. (1915), 32 T. L. R. 153, D. C. 

4461. Consignee weighing cargo on board — 

& paying charges — London.] — Pltfs., shipowners, 
alleged that by a custom of the Port of London, 
when a grain cargo in bags was discharged over- 
side, it was the duty of the consignee to give an 
order to the dock co., to weigh the cargo on board 
A to pay the dock co.’s charges for so doing : — 
Held : there was no such custom as alleged. — 
Marwood V, Taylor (1901), 17 T. L. R. 505 ; 0 
Com. Cas. 178, C. A. 

Annotation: — Refd. Gulf Line v. Laycock (1901), 7 Com. 

CaH. 1. 

4462 . Discharge on quay — No demand within 
twenty-four hours by consignee — London.] — It is 

clear that there is a custom, perfectly W(dl known, 
that when grain ariivos in the I^ort of London, 
whether in iDulk or in bags, delivery of it is not 
demanded by the consignees within twenty-four 
hours after the ship’s arrival, the ship is entitled 
to discharge on the quay (Huddleston, B.). — 
Aste, Son A Kerciieval v, Stumoke, Weston 
A Co. (1884), 1 Cab. A El. 319 ; on appeal^ 1 Cab. 
A El. 321, C. A. 

4463 . “ Whipping.*’] — Gallaher v, (Clydes- 
dale Shipowners (^o., Ittd., No. 4352, ante , 

4464 . Custom of Immingham.] — United 
States Shipping Board v, Westrope A Co. 
(1924), 19 Lloyd. L. R. 246. 

( d ) Timber Cargo , 

4465 . Beginning of lay days — Liverpool.] — 

Norden S.S. Co. v. Dempsey, No. 3928, ante, 

4466 . Delivery overside — Middlesbrough.] — 
Thus v. Byers, No. 3676, ante, 

4467 . Incidence of expense of stowage in 

barges — London.] — Fenwick v, Howard (1890), 
Times ,, June 23. 

Annotations : — Refd. Akt. Hellos v. Kokraan (1897), 2 Com. 

Cas. 70 ; Glasgow Navigation Co. v. Howard (1910), 102 

L. T. 172. 

4468 . .] — Dundee Loch Line 

Co. V, Howard Brothers A Co. (1896), 2 Com. 
Cas. 73, n. 

Annotations: — Consd. Akt. Helios v. Eckmaii (1897), 2 

Com. Cas. 70. Refd. Glasgow Navigation Co. v. Howard 

(1910), 102 L. T. 172. 

4469 . ,] — ^akt. Helios v, Ek- 

MAN A Co., No. 2974, ante, 

4470 . .] — Pltfs.’ steamer was 

chartered for the conveyance of a cargo of timber 
from Archangel to London, the charterparty pro- 
viding, “ The cargo to be brought to A taken from 
alongside the steamer at the charterer’s risk A 
expense as customary.” Defts. were indorsees 


PART VII. sect. 15, sub-sect. 4.— 
D. (d). 

^ Chaining, rafting <t measuriTtp 
’^Belfast .] — A cargo consisted of log 
timber to be delivered at the port of 
Belfast, Sc a custom of that port was 
proved to the effect that the delivery 


of log timber to the consignee was to be 
made after the ship had chained & 
rafted the timber, & It had been 
measured by the 4)fficial me€i8uror : — 
Held : the consignee, & not the ship- 
owner, was liable to pay the expense of 
such rafting ; & as the measuring was 


for the benefit of both shipowner & 
consignee, the latt-or was not entitled 
to waive the chaining & measiudng & 
insist on the timber being delivered log 
by log over the vessel’s side. — N orth- 
MOORE S.S. Co. V. Harland Sc Wolff, 
Ltd., [1903] 2 I. II. 067.— IR. 
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of bills of lading which incorporated the terms of 
the charterparty. On arrival pltfs. discharged 
part of the cargo on to the quay & stacked it there 
& discharged part of it into lighters & stowed it 
in the lighters, & they brought this action, alleging 
that as defts. did not take the cargo from along- 
side the steamer they, pltfs., had had to incur the 
expe^e of stacking on the quay & of stowage in 
the lighters. Defts. pleaded that by the custom 
of the Port of London the shipowners were bound 
to bear the cost of unloading &; stacking timber 
on the quay alongside the ship, &, in the case of 
overside discharge, the cost of delivery & stowage 
in the lighters : — Held : by the custom in question 
the shipowners were under an obligation to bear 
all costs of unloading & stacking on the quay & 
of delivery & stowage in tlio lighters, & as there 
was no inconsistency between th(i custom &; the 
charterparty the action failed. — Smith, Hogg & 
Co., Ltd. v, Hambeuger (Lours) & Sons (1928), 
44 T. L. R. 659, C. A. 

4471. Liability for improper stowage in 

barge — London.] — Akt. Helios v. Ekman & Co., 
No 2974 mite. 

4472. Sufllciency of craft & men — London.] 

— By the custom &; practice of the Port of London 
in the case of cargoes of lumber, including both 
Baltic & pitch pine lumber, the receiver is only 
liable to provide sulhcient open craft alongside 
ready to receive the goods from the ship, is 
under no obligation to liave any men on such 
open craft to receive the goods from the ship’s 
tackle or to stow the goods ttuTein. The ship- 
owner is bound to do tlio wliole work of delivering 
the goods into the craft & of stowing the goods 
therein in the reasonable &; ordinaiy manner, so 
that tJie goods may not be damaged or imjierillcd, 

so that the craft may be loaded to the usual & 
reasonable extent & in ay be proiierly A safely 
navigable. — Glasgow Navigation (Jo., IuTd. v. 
Howard (W. W.) Brothers & Co. (1910), 102 
L. T. 172 ; 20 T. L. R. 247 ; 11 Asp. JVl. 1.. C. 
370 ; 15 Com. Cas. 88. 

Annotedinns : — Distd. Palsravo, Brown r. S.S. Turid, [1922] 

1 A. C. :9)7. Reid. IUmIcH Akt. Aoolua r. lliUas (1925), 

95 L. J. K. B. lO;]. 

4473. Work outside ship — London.] — 

Brenda S.H. Co. v. Green, No. 4303, ante. 

4474. Lumping on quay — Incidence of expense — 
Grimsby.] — Stephens v, VVintringham, No. 4379, 
ante. 

4475. West Hartlepool & Sunderland.] 

- — ^Pltfs. claimed from defts. the cost of discharging 
cargoes of sawn goods & pit props, of which 
defts. were consignees, at AVest Hartlepool 
Sunderland. The goods wt‘re carri(Hl under the 
terms of the “ Scanfln ” charterparty, 1899, by 
which it is provided that the cargo shall be “ loaded 
& discharged with customary dispatch . . . 
according to the custom of the respective ports. 

. . . Cargo to be brought to & taken from along- 
side at the charterer’s risk & expense as custom- 
ary.” In some cases an additional clause was 
added, by which the shipowner was required to 
employ the charterer’s stevedores & pay the usual 
fee & cost only. 

At the ports of West Hartlepool & Sunderland 
timber is discharged either by the ships’ tackle 
or by means of shore cranes owned by the dock 
CO. In either case, the cargo is swung out from 
the ship in a sling, which is met & released on 
shore by stevedores’ gangs. In some cases the 
sUng containing the cargo is lowered into railway 
trucks standing on the railway along the quay, 
in other cases it is carried back by the stevedores* 
gangs to merchants’ allotted cargo spaces in rear 


of the discharging berth. In either event the 
cargo, after release from the crane tackle, requires 
to be stowed in the wagon or stacked upon the 
quay. Rates are charged by the stevedores in- 
clusive of the whole of these operations at a fixed 
sum per standard, & stevedores’ accounts made 
up on this basis are commonly submitted to & 
paid by the shipowners or their agents. 

Defts. contended that they were not liable, 
under the terms of the charterparty, to pay any 
part of the stevedores’ chaises, since, by the 
custom of the ports, “ alongside ” meant on the 
quay, & if part of the stacking space was in this 
sense “ alongside,” then the whole space must 
also be alongside ; alternatively, they contended 
that there was a custom for the shipowners to pay 
the fixed sum charge per standard, inclusive of 
the whole operation of discharge stacking 
cargo: — Held: (1) the words ” cargo to be dis- 
cdiarged according to the custom of the respective 
ports ” related only to the use of dispatcli in the 
process of discharge, &, any custom not consistent 
with the express terms of the charterparty, such 
as the custom alleged, being excluded, defts. were 
bound to pay such proportion of the cost of dis- 
charge as represented the operations performed 
after the cargo had been put at the disposal of 
the receiver by loosing of the sling ; (2) the 

additional clause requiring the ship to employ 
charterer’s stevedores pay the usual fee & cost 
only did not affect the rights of the parties under 
the charterparty ; (3) a custom for the ship- 

owners to i)ay a fixed sum per standard inclusive 
of all the operations of discharge had not been 
made out. — T he Rensfjell, The Ornesfjell, 
The Uppland, The Fritioff, The Svein Jarl 
( 1924), 131 L. T. 704 ; 40 T. L. R. 458 ; 10 Asp. 
M. L. C. 438. 

Annofatwn : — Apld. Akt. Danipekibs tSteiuhtad r. Peaison 

(1927). 137 L. T. 533. 

4476. London.] ^-S mith, Hogg & (Jo., 

Ltd. V. Bamberger (Louis) A Sons, No. 4479, 
ante. 

4477. Provision of suitable berth — London.] — 

Dahl V. Nelson, Donkin A Go.. No. 3471, ante. 

4478. Hull.] — A charterparty provided 

{Inter alia) that the cargo was to be discharged as 
fast as the steanier coulil deliver during the 
ordinary working hours of the resjiective ports, 
but according to the custom of the respective i)orts. 
A custom was pT*o\ ed which threw on the chart-erers 
A receivers of cargo a duty to provide or arrange 
for the steamship, on or before her arrival in dock, 
a vacant, available, A suitable berth to which she 
could forthwith proceed, A to sup]4y A have ready 
a clear quay space the full length of the steamer, A 
for a sufficient A continuous supply of bogies : — 
Hetd : such a custom was not unreasonable nor 
inconsistemt with the express terms of the charter- 
party. — ^A kt. Hekla v. Bryson, Jaiupison A Co. 
(1908), 100 T. 155 ; 25 T. L. R. 168 ; 11 Asp. 

L. 0. 180 ; 14 Com. Cas. 1. 

Annotation : — Refd. Van Liewen r. Hollis Bros. & Co., litd. 

(1919), 89 L. J. 1\ 86. 

4479. .] — Van Iaewen v. Hollis 

Brothers A Co., Ltd., No. 3747, ante. 

4480. Provision of quay space — Hull.] — A kt. 

Hekla v. Bryson, Jameson A Co., No. 4478, 
ante. 

4481. .] — Van Iaewen v. IIoixis 

Brothers A Co., Ltd., No. 3747, ante. 

4482. Provision of bogies— Hull.] — B eatley v. 
Bryson, Jameson A Co. (1897), cited 25 T. L. R. 
at p. 168. 

Annotations : — Overd. Van Llewen v. Hollis, [1920] A. C. 

239. Refd. Akt. Hekla v. Bryson, Jameson (1908), 25 

T. L. K. 168 



Ulo 


k>ill±'lli4U AlUi l.AVlljrAllUlii. 


Sect 16. — Cmtorm and usages in relation to carriage 
of goods: Sub-sect, 4, D, (d) (c), d: E,; suh- 

sect. 6, A. d: B, (a), (6), (c), {d), {e), (/) d {g) ; 
sub-sect. ().] 

4483. .] — Akt. Hekia r\ Bryson, 

Jameson & Co., No. 4478, ante. 

4484. .] — Van Liewen v. Hollis 

Brothers & Co., I^td., No. 3747, ante. 

4485. .] — steamer was chartered 

to defts. to carry a cargo of timber from the 
Baltic to Hull. A clause in the chaiterparty pro- 
vided that “ The cargo to be loaded & discharged 
with customary steamship dispatch as fast as the 
steamer can receive & deliver during the ordinary 
working hours of the respective ports, but accord- 
ing to the custom of the respective ports . . . the 
cargo to be brought to & taken from alongside the 
steamer at the charterers’ risk & expense as cus- 
tomaiy\” The steamer discharged lier cargo of 
timber at Hull, but defts. did not take any of the 
cargo from alongside the steamer, & pltfs., the 
shipowners, were obliged to remove the cargo from 
alongside the steamer & place it on bogies. They 
brouglit an action to recover from defts. the cost 
of doing so. Defts. relied on the above clause, & 
refused to pay on the gi*ound that, by the custom 
of the port of Hull, the expense in question was 
borne by tlie shipowners. The shipowners con- 
tended that in spite of the custom the expenses in 
question were tlirown on the charterers by the 
words of the charteri)arty : — Held : the custom 
of the port was inconsistent with the express 
terms of the charterparty, therefore the expense 
of removing the cargo from alongside the steamer 
& placing it on bogies should be borne by the 
charterers.— Rederi Akt. Acolus v. Hillas 
(W. N.) & Co. (1926), 96 L. .1. K. B. 186; 136 
Ij. T. 385 ; 17 Asp. M. Tj. C. 193 ; sub nom. 
Hillas (W. N.) & Co., Ltd. v. Rkdkri Akt. 
Aeolus, 43 T. L. R. Q7 ; 32 Com. Cas. 69, II. L. 

4486. Suspension of unloading on wet days & on 
Saturday afternoon — Newport.] — IjOve Sc Stewart, 
T.td. V. Rowtor S.S. Co., Ltd., No. 1712, ante. 

4487. To erect staging — At expense of ship- 
owners — Yarmouth.] — The Nifa, No. 3635, ante. 

4488. .] — Palgrave, Brown & 

Son, Ltd. v. S.S. Turid, No. 4394, ante. 

4489. Usage to discharge ninety standards per day 
— Sharpness.] — Sea S.S. ("o.. Ltd. v. IhiiCE, 
Walker & Co., Ltd., No. 4343, ante. 

(e) JAghiening Vessel. 

4490. Lowestoft.] — The Aliiamhra, No. 3514, 
ante. 

4491. Sharpness.] — Nielsen v. Wait, No. 3555, 
ante. 

4492. .] — Reynolds & Co. v. Tomlinson, 

No. 3510, ante. 

4493. Dantzig.] — Herring v. Ward, No. 3894, 
ante. 

4494. Hamburg.] — IIayton v. Irwin, No. 4393, 
ante. 

E. Other Usages. 

4495. Coasting trade — Delivery of goods for 
carriage.] — Cobban v. Downe, No. 2967, ante. 


4496. Time for commencing discharge.] — 

Houldbr V. General Steam Navigation Co., No. 
3698, ante. 

4497. Ship consigned to charterer’s agents in 
China — Right of agents to procure charter or cargo 
— Payment of brokerage.] — Phillipps v. Briard, 
No. 4383, ante. 

4498. Ship addressed to broker — Reporting ship.] 

— Bradley v. Goddard (1863), 3 F. & F. 638. 

4499. Lighterage — Limitation of liability — Lon- 
don.] — ^Pltfs. received in London a quantity of lai‘d 
from America. They employed defts. to store the 
lard for them in a warehouse & to lighter it from 
the ship to the warehouse. Defts. were not com- 
mon carriem & had no lighters of their own, & 
could only convey the lard to the warehouse by 
employing lighteimen. Pltfs. sued defts. for 
negligence whereby the lard had been damaged 
during the lighterage, & for negligence whereby it 
had been damaged during the storage : — Held : (1 ) 
on the facts, defts. had been negligent both in 
relation to the lighterage & the storage, but (2) 
the ct. must take judicial notice of the fact that 
in the Port of London lighterage is only undertaken 
subject to a clause which protects the lighterman 
from loss or damage to the goods from any cause 
whatever. — Armour Sc (’o., IjTD. v. Tarbard 
(0.), Ltd. (1920), 37 T. L. R. 208. 

Contract signed by agent.] — Sec Agency, Vol. I., 
pp. 635-(537, 662, Nos. 2576-2590, 2773. 

Lien — Liverpool.] — See No. 4054, ante. 

General average — Jettison.] — See Nos. 4213-4215, 
ante. 

Adjusters.] — See No. 4332, ante. 


Sub-sect. 5. — (hisTOM of the Port. 

A. In General. 

Effect of usage on contract.] — See Nos. 4362, 
4363, ante. 

Admissibility of evidence — Inconsistency with 
general law.] — See No. 4367, ante. 

— — Where consistent with contract.] — See 

Nos. 4368-4371, ante. 

To explain terms.] — See Nos. 4373-4379, 

ante. 

Where Inconsistent with contract .] — See 

Nos. 4387-4391, ante. 

U. Customs of Particular Ports. 

{a) London. 

4500. As to unloading — Unloading steamers at 
Victoria Docks.] — Petrococuino v. Bott, No. 
3597, a7iic. 

4501. Steamer with general cargo — ^Using 

docks — Unloading on quay.] — Marzetti v. Smith 
& Co., No. 3790, ante. 

.]—See Nos. 4442, 4414, 4415, an/r. 

4502. Lighterman — Lighterman’s receipts — Veri- 
fying marks & numbers.] — There is no custom in 
the London docks requiring a lighterman, em- 
ployed by consignees to take delivery of goods 
landed on quay in bulk, to give a receipt^ to the 
ship stating that the marks & numbers of the 


PART VII. SECT. 16. SUB-SECT. 4.— 
D. (e). 

q. Glasgow .] — By charterparty It 
waB provided that a vessel should 
“ proceed to a safe port, or as near 
thereunto as she may safely get, & lay 
afloat at all times of tide.** The 
master was directed to go to Glasgow, 
but on arriving at the Tail of the Bank, 
off Greenock, it was found that the 
vessel drew more water than she could 
got in Glasgow harbour at eJl times of 


the tide. The reference to the custom 
of the port was deleted In the charter- 
party : — Held : the master was bomid 
to allow the consignees to lighten the 
vessel at the Tail of the Bank, this 
being reasonable & customary. — 
HiLtsTROM V. Gibson & Clark (1870), 
8 Maeph. (Ot. of Soss.) 463 ; 22 L. T. 
248.— SCOT. 

PART VII. SECT. 15, SUB-SECT. 4.— E. 

r. Fruit trade .] — Hart v, Pearson 


& Bank op Montreal (1897), Q. R. 
12 S. C. 540.— CAN. 

t. Opium trade,] — According to 
custom the captain on delivering opium 
on board receiving ship at CJum-slng- 
moon should give notice to consignees. 
Shipowners are liable for the loss of me 
opium through master’s neglect of this 
duty. — The Lanckpield, Seujebram 
V. Jardine, Matiieson & Co. (1858), 
0 L. T. 257.— HONG KONG. 
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goods delivered to him correspond with the marks 
& numbers in the bill of lading. — F riedlaender 
V. Shaw, Savill & Alhion Co., Ltd. (1807), 13 
T. L. R. 252 ; 2 Com. Cas. 124. 

Contribution towards overtime.] — See No. 

4453, aide* 

Limitation of liability.]— No. 4499, 

mde. 

As to freight.]— AVc No. 4409, ante. 

As to grain cargo.]— Nos. 4401, 4402, anfe. 
As to timber cargo.]— Nos. 4407-4409, 4472. 
4473, 4470, mdr. 

As to proof.]— No. 4359, anle, 

(b) JAvcrpool. 

As to unloading at docks.] — Sec No. 4440, anie. 
As to freight.] — See Nos. 4412, 4413, aide. 

As to timber cargo.] — See. No. 4405, anie. 

As to Incidence of charges.] — See No. 4454, anfe, 

(c) Ilurribcr Ports. 

As to grain cargo.]— Nrc Nos. 4400, 4404, a)de. 
As to Incidence of charges.] — Sec No. 4452, ante. 
As to loading.] — See No. 4435, ante. 

As to timber cargo.] — See Nos. 4348, 4471, 4 178, 
4479. 4484, 4485, anie. 

{d) Tyne Ports, 

As to unloading.] — See No. 4443, ante. 

As to timber cargo.] — See No. 4475, a}de. 

“ In regular turn.*’] — J^ee Nos. 4419-4421, 4425, 
anie. 

As to Incidence of charges.] — See Nos. 4378, 4449, 
anie. 

(e) Bristol Channel Paris. 

As to grain cargo.] — See Nos. 4457, 4458, anie. 

As to timber cargo.] — See Nos. 4480, 4489, ante. 
Lightening vessel.] — See Nos. 4491, 4492, ante. 

{ / ) Other Ports in British Isles. 

4503. West Hartlepool — Alleged custom not to 
use all facilities of port.] — F awcett k Co. v. 
Raird k Co. (1900), 10 T. ].. R. 198. 

Timber cargo.] — See No. 4475, ante. 

Ipswich — As to unloading.] — See No. 4447, anie. 
The Nob, River Exe — In regular turn.l — Sec No. 
4427, anie. 

Lowestoft — Lightening vessel.] — See No. 4490, 
ante. 

Middlesbrough — Timber cargo.] — See No. 1400, 
anie. 

Yarmouth — Timber cargo.] — See Nos. 4487, 4488, 
aide. 

Sharpness — Timber cargo.] — See No. 4489, anie. 

((j) Ports Oidside British Isles. 

Algiers — Regular turn.] — See No. 4424, ante. 
Australian ports — Freight.] — See No. 4108, ante. 
Bombay — Loading.] — See No. 4429, anie. 

East London — Regular turn.] —See No. 442(), 

anie. 

Dantzlg — Lightening vessel.] — See No. 1493, ante. 
Gulf of Bothnia — First open water.] — See No, 

4432, anie. 

Hamburg — Lightening vessel.] — See No. 4494, 
anie. 

4504. Iqulque — Surf days.] — A cliarterparly, 
under which pltfs.’ ship was chartered to cany a 
cargo of lumber from Vancouver to Iquique, pro- 
vided that discharge was “to be given with dis- 
patch according to the c\istom of the port of 
discharge, but not less than tliirty ‘ mille * per 
working day.” In an action by pltfs. against the 
holders of a bill of lading for the cargo, which 


incorporated the conditions of the cliarterparty, 
for demurrage of the ship through default of defts. 
in not discharging at least thirty “ milU ” per 
working day, defts. in their statement of defence 
pleaded with regard to a certain number of days 
in respect of which demurrage was claimed, in 
substance, as follows : that pltfs. or their agents 
knew, or ought to have known, the customs of the 
port of Iquique when they signed the charterparty ; 
that the customary mode of discharge at Iquique 
is tliat ships lie in the bay, & are discharged by 
means of lighters, which carry the cargo from the 
ship to the beach ; that the same number of days 
as before mentioned, out of the X)eriod between the 
commencement of the lay days at Iquique & the 
completion of the discharge of the ship, were “ surf 
days,” 4.6., days on which the surf on the beach at 
iquique is so heavy that “ tlie operation of unload- 
ing vessels in the bay is not only dangerous to life 
& property, but is in fact commercially impracti- 
cable ” ; that “by the established custom of the 
port of Icpiique ‘ surf days ’ are not working days, 
A persons who have engaged to take delivery of 
cargo from vessels in the bay are not bound to do 
so on ‘ surf days,’ i.c., days which appear as ‘ surf 
days ’ in the register book kept by the captain of 
tlie port at his office ” ; k that, by the custom of 
the port of Iquique of the trade of importing 
lumber to that port , such days are not \vithin the 
meaning of the teim “ working days ” as used in 
such a charterparty as that in question : — Held : 
on the assumption that the allegations of fact in 
the defence were true, the alleged custom was a 
valid custom, & the words “ working day ” in the 
charteiTiarty must be interpreted in accordance 
wdth it, & (lefts, were therefore entitled to judg- 
ment. — British A Mexican Siiippixo Co., Ltd. 
r. Lockett Brotiiers A Co., Ltd., [1911] 1 K. B. 
204 ; 80 L. J . K. B. 462 ; 103 L. T. 808 ; 11 Asp. 
M. L. C. 565 : 10 Com. Cas. 75, C. A. 

4505. Mobile — Cargo at risk of merchant.] — 
Morewood v. Pollok (1853), as reported in 7 
L. T. 100. 

Newcastle, N.S.W. — Loading.] — See Nos. 4130, 
1437, ante. 

4506. Novorosslsk — Lay days.] — A ncjlo-TIel- 
LENic S.8. ('O., T/ri). r. Djieyfits (Lotus) A (k>., 
No. 4358, anie. 

Onega & White sea ports — Loading timber,]— 

See No. 1438, anie. 

4507. Port Phillip— Pressing wool at cost of 
shipowner.] — Cockhurn v. Alexander, No. 1902, 
ante. 

Santos — Incidence of charge.] — See No. 4450, 
ante. 

Sydney — Freight.] — See No. 4400, anie. 

Trinidad — Loading.] —See Nos. 44:^8, 4439, anie. 


Sub-sect. 0. — Usaoes of Particular Trades. 

Coal trade.] — Sec Sub-sect. 4, B., ante, A, 
Custom A Usages, Vol. XVIT., pp. 56, 57, Nos. 
009-016. 

Corn trade.] — Sec Sub-sect. 4, D. (c), anie, A, 
OiLSTOM A Usages, Vol. XVll., p. 58, Nos. 024- 
029. 

Cotton trade.] — See Nos. 4374, 4407, anie. 

Fruit trade.] — See No. 3097, ante. 

Grain trade.] — See Sub-sect. 4, D. (c), ante, A, 
Custom A Usages, Vol. XVII., p. 58, Nos. 624- 
629. 

Iron & steel trade.]— Custom A Usages, 
Vol. XVII., pp. 03, 01, Nos. 673, 678, 079. 

Leather trade.] — See Custom A Usages, Vol. 
XVII., p. 71, No. 731. 
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Sect 16 . — Customs and usages in relation to carriage 
of goods: Sub-sect, 6. Fart VI IT, SecUi, 1 
<fc2.] 

Oil trade.] — See Custom & Usages, Vol. XVII., 
pp. 64-06, Nos 684-090. 

Stone trade.] — See Custom & Usages, Vol. 
XVII., p. 66, Nos. 697, 698. 

Sugar trade.] — See Custom & Usages, Vol. 
XVIT., pp. 66, 67, Nos. 700, 701. 


Tea & coffee trades.] — See Custom & Usages, 
Vol. XVII., p. 67, Nos. 705, 706. 

Timber.] — See Sub-sect. 4, D. (rf), ante. 
Warehousemen & wharfingers.] — See Bail- 
ment, Vol. III., pp. 78, 79, Nos. 169-171 ; Custom 
& Usages, Vol. XVII., p. 69, No. 716. 

Wine & spirit trade.] — See Custom & Usages, 
Vol. XVII., p. 70, Nos. 718, 710, 722. 

Wool trade.] — See Custom Usages, Vol. 
XVII., p. 71, Nos. 727, 729. 


Part VIII. — Freight. 


Sect. 1.— IN GENERAL. 

4508. ^eight defined.] — (1) Freight is the re- 
ward which the law gives for carrying goods ; it 
arises on a contract for the conveyance of mer- 
chandise ; it is said to be in its nature an entire 
contract ; so that, as a general rule, subject to some 
exceptions &; to special agreement until the con- 
tract is completed by the delivery of the goods at 
the place of destination, nothing can be demanded 
for freight. When a ship at sea is sold, the seller 
is subject to an obligation as well as entitled to 
a profit in respect of freight accruing due, & the 
duty & profit may be well held to pass together 
with the ship, by means of whicli the duty is to 
be performed, & the profit to be acquired ; never- 
theless, the title to the freight 6c th title to the 
ship are, as I just said, often separate ; & the 
ar^ment founded on the analogy to the case of 
freight, does not rest on a sure foundation (Lord 
Langdale, M.U.). 

(2) The cargo of a whale ship is an acquisition 
from time to time made by tlie employment of 
the ship 6c of the crew : but there is nothing in 
the nature of a contract for the conveyance of 
merchandise (Lord Langdale, M.B.). — Langton 
V. UORTON (1842), 5 Beav. 9 ; 11 L. J. Ch. 233 ; 
6 Jur. 357 ; 49 E. K. 479. 

Anrwtxitwns : — As to (1) Refd. Gardner r. Cazenove (IS.'ifi). 

1 H. & N. 423. Generally, Mentd. Stroiii? v. Foster (1855), 

17 C. 13. 201. 

4509. .] — Kiuchner v. Venus, No. 4054, 

ante. 

4510. .] — Di^iN V. Oxley, No. 4857, post. 

4511. .] — Shipowner & charterer may agree, 

by the terms of a charterparty, that a portion of 
the stipulated freight shall be prepaid ; & that 
sucli prepayment v^l not affect its legal character 
of freight ; the remainder may be the subject of 
insurance by the shipowner. A ship was char- 
tered to sail from Greenock to Bombay, to carry 
a cargo of coals. Freight was to be paid on un- 
loading & right delivery of the cargo at <fc after 
the rate of 42 j 9. per ton of 20 cwts. on the quantity 
delivered. It was provided that “ such freight 
is to be paid, say one half in cash on signing bills 
of lading less four months* interest at bank rate, 
but not less than 5 per cent, per annum^ 5 per cent, 
for insurance, & 2} per cent, on gross amount of 
freight in lieu of consignment at Bombay, & the 
remainder on right delivery of the cargo, less cost 
of coals short delivered, in CEish, at current rates 
of exchange for bills on London at six months* 
sight.” Half of the estimated amount of the 
freight was paid in London. The shipowner 


effected two insurances, one for £500 “ on freight 
valued at £2,000,** the other for £700 on “ freight 
payable abroad valued at £2,000.** The ship 
was lost before entering Bombay harbour, but one 
half of the cargo was saved & delivered. The 
master, in the belief that the prepayment had 
satisfied the freight on this half so delivered, made 
no demand on the charterer. The shipowner 
claimed on his policies as for a total loss of the 
other half of the freight: — Held: (1) on the 
proper construction of the policy tlie whole sum 
agreed upon constituted freight ; half of the 
whole sum of that freight had been paid in Eng- 
land ; it was not a prepayment of half the ratei 
of freight calculated as distributed over the whole 
cargo, but of half the whole gross freight ; half of 
the whole remained to be paid abroad on right 
delivery of the cargo ; that half had been lost 
through perils of the sea, & the shipowner was 
entitled on his policies on freight to recover as for 
the total loss of that half. 

(2) Freight is the reward payable to the carrier 
for the safe carriage & delivery of goods ; it is 
payable only on the safe carriage & delivery ; 
if the goods are lost on tlie voyage, nothing is 
payable ; & in cases where the freight is made 
payable at so much per ton of the goods, 6c part 
of the goods only are delivered, a proportionate 
part of the freight only is payable (Blackburn, 
L.J.). — Allison v. Bristol Marine Insurance 
Co. (1876), 1 App. Cas. 209 ; 34 L. T. 809 ; 24 
W. K. 1039 ; 3 Asp. M. L. C. 178, 11. L. 

Annotations : — As to (1) Reid. Anderson r. Morlee (1870), 

1 App. Gas. 713 ; Smith, Hill v. Pyman, Bell, 11891] 1 Q. B. 

742 ; Jlelianeo Marino Insce. v. Diider, [191 3]! K. B. 265. 

As to (2) Apld. Weir v. Glrvln, [1990] 1 Q. B. J5. 

4512. Lump sum freight.] — A charter- 

party from Riga to Ijondon xu’ovided that the ship 
should load a full & complete cargo of lathwood, 
& deliver the same on being paid freight as follows ; 
a lump sum of £315. There was the usual excep- 
tion of sea risks, & the freight was to be paid half 
on arrival, &; the remainder on unloading & right 
delivery of cargo. Part of the cargo, loaded in 
accordance with the charterparty, was lost by 
perils of the sea, without any default of the master 
or crew : — Held : the shipowner was, on delivery 
of the remainder of the cargo, entitled to t^e full 
sum. 

The freight ... is a stipulated gross sum to 
be paid for the use of the whole ship for the whole 
voyage. The rule is that in such a case the 
whole of the gross sum is payable, even although 
the freighter did not fully load the ship. In other 


PART Vin. SECT. 1. 

a. Deduction from freight for 
aJwrtaae—Recoverv .] — The master of 
deft.’s vessel, on the transhipment, at 


K., of a cargro of wheat, on Its way 
from O. to Q., into pltf.’s vessel, gave 
a receipt to nltf. for the lake freight, 
stating that deft.'s vessel & her owner 
were thereby held responsible for the 


wheat, weighing 5,934 bushels, at Q. 
On arrival at Q. the cargo was found 
08 InisbolH short. Pltf. allowed the 
value of that (luantliy to the con- 
signee out of tho rlvor freight : — Held : 
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wordH, the shipowner puts liis ship at the disposal 
of the freighter to load with a full cargo if the 
freighter pleases, but whether he pleases or not 
he is bound to pay the lump sum (Brett, J.)» — 
Bobinson V. Knights (1873), L. B. 8 C. P. 4«5 ; 
42 L. J. C. P. 211 ; 28 L. T. 820 ; 21 W. E. 083 ; 
2 Asp. M. L. C. 10. 

Apwvd. Morehant ShlpijitiB Co. v. Armltage 

(1873), L. R. U Q. R. UO. Consd. narrowing S.S. Co. v. 

lliomM, [1913] 2 R* 171. Refd. London Transport 

Co. V. Trochmann, [1904] 1 K. B. 635. 

4513. .] — Wii.LiAMS & Co. V, Canton 

Insurance Office, Ltd., No. 1964, ante, 

4514. No provision in contract lor freight— 
Equitable right of shipowners.] — Though a charter- 
pai’ty is so formed that no freight can be recovered 
upon it at law, yet if the owners of the shij) have 
a just demand equity will relieve. — Edwin v. East 
India Co. (1690) 2 Vein. 210 ; 23 E. R. 738. 

4515. Contract for cargo at fixed rate — Cargo 
provided at lower rate — & passage money of pas- 
sengers — Total earnings exceeding stipulated 
freight.]— L ewis v, Marshall, No. 1897, ante. 

4516. Stop order on goods for freight — At 
what places to be put on,] — When a ship broker is 
instructed to put a stop order for freight upon the 
goods in a certain vessel not tlien arrived, but 
expected to ariive & discharge in certain docks 
then named, it is the duty of the broker not only 
to put a stop order at the docks named, but also 
at all places where it would be likely to be effectual. 
— Phillips v. Cookes (1848), 12 L. T. O. S. 176. 

4517. Guarantee of sum as gross freight — Loss 
of ship & cargo — Estimated freight on cargo less 
than sum guaranteed — Amount of freight recover- 
able.] — A. chartered a vessel from I. to L. with a 
full cargo of petroleum. A., being unable to 
supply the cargo, the owners of the vessel agreed 
to cancel the charterparty, & seek for another 
cargo, on A. guaranteeing the vessel a “ sum of 
£900 gross freight home.” The owners procured 
a cargo whose estimated freight would liave 
amounted to £556 14^., but the vessel was h)st on 
its way home : — Held : the owners were at any 
rate entitled to recover from A. the difference 
between tlie estimated guaranteed freights, if 
not the whole freight of £900.— Carr v. Walla- 
CHiAN Petroleum Co., Ltd. (1867), L. R. 2 V. P. 
468 ; 36 L. J. C. P. 236 ; 16 L. T. 460 ; 15 W. R. 
874 ; 2 Mar. L. C. 517, Ex. Ch. 

4518. What amounts to freight — Sum payable on 
loading— Irrespective of ship’s arrival.]— The term 
freight in common parlance is ambiguous, & may 
be so applied as to mean a sum of money to be paid 
at all events u])on the taking of good‘s on board 
to be carried on a voyage, in lieu of the expecta- 
tion of earning freight uj>on the contingency of 
the slap’s arrival. — ^Andrew v. Moorhouse 
(1814), 5 Taunt. 435 ; 1 Marsh. 122 ; 128 E. R. 
758. 

Annotat iom :—¥oM. Kli’chnor r. VenuH (18.59), 12 Moo. 

P. C. C. 361. Consd. Allison c. Rriistol Marine Insce. 

(1876), 1 Api). Cas. 209. Refd. How r. Kirchucr (1857), 

llMoo.P.CD.C. 21. 

4519. Cargo of whale vessel.]- Langton 

V, Horton, No. 4508, ante. 

4520. Sum payable on delivery — Forming 

part of purchase-money of cargo.] — Keith v. 
Burrows, No. 4660, post. 

4521. Freight as Incidental to ownership — 
Freight to be earned under charterparty.] — Freight 
to be earned under a chartei'party is not an inci- 
dent to the ownership of the vessel ; & therefore 
although an underwriter of a policy of insurance 


upon the vessel herself becomes, by abandonment 
to him upon a constructive total loss happening 
through the fault of another vessel, entitled after 
payment of the sum secured by the policy to every 
benefit accruing from the ownership of the insured 
vessel, he cannot claim any part of the damages 
recovered from the owners of the wrongdoing 
vessel on account of loss of freight intended to bo 
earned by the insured vessel. Defts. being owners 
of a ship chartered her upon a voyage, insured 
her with pltfs., & they insured the freight intended 
to be earned with other underwriters. Defts.* 
ship became a constructive total loss through a 
collision with the C. occasioned by negligence in 
navigating the latter vessel. Pltfs. settled with 
defts. for a total loss of the insured ship. No 
freight was earned under the charterparty. After- 
w.ards defts. recovered from the owners of the C. 
damages for the loss of their ship & of her freight : 
— Held : pltfs. were not entitled to any part of 
the damages recovered from the owners of the 
C. on account of the loss of the freight intended to 
be earned by defts.’ ship. — S ka Insurance Co. 
V. Hadden (1884), 13 Q. B. D. 706 ; 53 L. J. Q. B. 
252 ; 50 L. T. 6.57 ; 32 W. R. 841 ; 5 Asp. M. L. C. 
230, C. A. 

Annotation : — Apia. The Red Sea (1895), 65 L. J. P. 9. 

.] — Compare Nos. 4603-4606, post. 

4522. Apportionment of freight — Sub-contract 
by shipowner.] — O cean 8.8. Co. v. National 
Steamship Line (1891), 7 T. L. R. 417, I). C. 

4523. Agreement for rebate on freight — Enforce- 
ability of agreement — Penalties attaching to pay- 
ment of rebate — By law of foreign country.] — 
An agreement made in British territory to allow 
rebates upon freights paid for the caiTiage of 
goods by sea to a foreign country cannot be re- 
pudiated, after the goods have been carried & the 
freights paid, on tlie ground that payment of the 
rebates would subject the shipowners to penalties 
under legislation of the foreign country. — Trini- 
dad Shipping Co. v. Alston, [1920] A. C. 888 ; 
89 L. J. P. 0. 185 ; 123 L. T. 476 ; 36 T. L. R. 
654 ; 15 Asp. M. L. 0. 31, P. C. 

Tender of freight — What amounts to— Custom 
for payment partly by bill.] — See Sect. 15, sub- 
sect. 4, A., ante. 

Hypothecation of‘ freight.]— Part IV., Sect. 
3, sub-sect. 14, ante. 

Lien for freight.] — See Sect. 13, sub-sect. 3, 
ante. 

Usage as to freight.] — See Part \TI., Sect. 15, 
sub-sect. 4, A., ante 


Sect. 2.— AUTHORITY OF MASTER TO BIND 
OWNERS. 

4524. General rule.] — The master of a ship has 
no geiK'i'al autliority from the owner to sign bills 
of lading for goods not received on board ; & 
all persons baking a bill of lading by indorsement 
or otherwise have notice that his authority is 
limited to signing bills of lading for goods received 
on board. 

The autliority of the master of a ship is very 
large & extends to all acts that are usual & neces- 
sary for the use k> enjoyment of the ship ; but is 
subject to several well-known limitations. He 
may make contracts for the hire of the ship, but 
cannot vary that which the owner has made. . . . 
He may make contracts to carry goods on freight 


was not ontltlod to recover the 
amount deducted as money paid for 
deft., thei*e being no request on deft.’s 


part express or implied. — W addle v. 
McIntosh (1857), 7 C. P. 49.— CAN. 
b. Conchisivcnesa of captain* a rc- 


ceipt.] — McFatridoe v. Carvill ( 1 883). 
16 N. S. R. (4 R. & G.) 280.— CAN. 
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Sect, 2 . — AufkorUy of master to hind owners. Sect. 
3; Sub-sect, 1, A.1 

but cannot bind his owners by a contract to carry 
freight free. So, with regard to goods put on 
board, he may sign a bill of lading, & acknowledge 
the nature & quality & condition of the goods 
(Jervis, C.J.).~>Geant v, Norway (1851), 10 
C. B. 005 ; 20 L. J. 0. P. 93 ; 16 L. T. O. 8. 504 ; 
15 Jur. 290 ; 138 E. 11. 263. 

AnnotcUions Coleman v. lUches (1855), 16 C. B. 

104 ; StAgg V. Elliott (1862), 12 C. B. N. S. 378. Consd. 
Beynolda r. Jex (1865), 7 B. & 8. 86 ; Gimn v. Robopts 
P* 233. Apld. Cox r. Bruoo (1886), 
Q. B. D. 147 ; Thonnan v. Burt, Boulton (1886), 54 
L. T. 345). Apprvd. WhJteohiirch v. Cavanagh. [19021 
C. 117. Conid. Haiubro v. Burnand, [1903] 2 K. B. 
399 ; Lloyd v. Grace, Smith, [1911] 2 K. B. 489. Eefd. 

(1861), 7 II. & N. 172 ; Pyman v. Burt 
(1884), Cab. & El. 207 ; Parsons r. Now Zealand -Shlppltig 
. 9 ®** fI99)] 1 K. B. 648 ; llambro v. Burnand (1904), 
9 Com. Cas. 251: Coinpania Narlora Vasconzada v. 
Churchill & Sim, Same v. Burton, [19061 1 K. B. 237 ; 
Russo-Chlnoso Bank v. LI Yau Sam, 11910] A. C. 174 ; 
Jones V. Oceanic Steam Navigation Co.. [1924] 2 K. B. 730. 

4525. Limitation of authority — Carriage freight 
free.] — Upon a contract to carry 6c deliver goods, 
the possession of the goods still remaining with 
deft., trover lies. Qu. : whether the captam of a 
vessel sent to earn freight has authority to contract 
to carry a cargo freight free. — D ewell v. Moxon 
( 1808), 1 Taunt. 391 ; 127 E. R. 885. 

Annotation ;~Consd. Reynolds v. Jcx (1865), 7 B. & S. 8G. 

4526. .] — Grant v. Norway, No. 

4524, ante, 

4527. Lower freight.] — The master of a 

ship has no authority to sign bills o lading for a 
lower rate of freight than the owner had con- 
tracted for.— PrcKERNELL V. Jauberky (1862), 

3 F. & P. 217, N. P. 

4528. As to goods actually on board.] j 

— & CO. of Porto Rico, chartered a ship of pltf. ' 
for a voyage from Glasgow to Port^ Rico, 6c back, 
guaranteeing a full cargo home, freight to be at 
the rate of £4 lOs. on the homeward cargo. The 
captain discharged his outward cargo, 6c was then 
ordered to proceed to another port in Porto Rico 
for the homeward cargo & address liimsclf there to 
L. & CO. After L. & co, had loaded 498 hogsheads 
of sugar M. & co. failed, & they refused to load any 
more & demanded back what was already on hoard. 
The captain tliereupon entei-ed under protest into 
a fresh charterparty with L, & co., by which freight 
at the rate of 30^. per ton was to be paid on the 
whole cargo & L. & co. then loaded 180 more hogs- 
heads. In a special case stated by consent : — 
Held : L. & co., as agents for the charterera, had 
no right to take back the 498 hogsheads actually 
put on board under the first charterparty 6c the 
captain had no authority to vary tlio contract as 
to goods actually on board ; but as the charterers 
had refused, to ship any more goods, the captain 
had authority to enter into the second charter- 
party 6c the shipowner therefore had a lien on the 
498 hogsheads for freight at the rate of £4 10s., 
but on the rest of the cargo only at the rate of 
30s. per ton.— Pearson v. GOschen (1864), 17 
0. 13. N. 8. 352 ; 4 New Rep. 404 ; 33 L. J. G. P. 
265 ; 10 L. T. 758 ; 10 Jur. N. 8. 903 ; 32 W. R. 
1116 ; 2 Mar. L. C. 68 ; 144 E. R. 142. 

Co^. Gray v. Carr (1871), L. R. 6 Q. B. 

l^'leiniuff (1871), L. R. 2 
U9241?^K ^B^730 GeeauJe Steam Naviffatlon Co., 

4529. As to goods to be shipped.]— 

Pearson v. GSschen, No. 4528, ante, 

4630. — Assignment ot freight.] — Freight 
brought mto the Registry was claimed, by A. & co., 
imder a charterpaHy entered into at Malta between 
the master 6c them, & with a view of securing to 


them the payment of a debt from the shipowner ; 
by certain mtgees. of the ship, under an assign- 
ment of freight by the master for advances on the 
ship’s account ; & by the assignees of the owner : 
— Hc/d ; (1) the master had no autliority to bind 
his owner by the charterparty, or to make the 
assignment of freight ; (2) consequently, the 

assignees were entitled to the fund in the Registry. 
—The Sir Henry Webb (1849), 7 L. T. 224 j 13 
Jur. 639. 

Annotation : — Refd. Reynolds v. Jcx (1865), 7 B. & 8. 86. 

4531 J — Pltfs. were owners of a ship, 

one of them being also a partner in the firm of H. 
& co. who acted as the ship’s husband. Deft, was 
a merchant & ship agent at Quebec & had trans- 
actions in the way of trade with H. & co. The 
ship proceeded to Quebec, with instinictions from 
H. 6c co. to the master to apply to deft, to charter 
it fmm thence to England. At that time H. & co. 
were indebted to deft. Deft, effected a charter- 
party in which he made the freight payable to 
himself at Quebec, & having received the money, 
retained it in liquidation of the debt duo to him 
from H. & CO. The voyage having been per- 
formed 6c the freight earned : — Held : pllts., as 
owners of the ship to wliich the freight was inci- 
dent, were entitled to recover the amount from 
deft, either under a special count for wrongfully 
making it payable to himself, or as money liad & 
received by him to pitf.’s use. 

Pltfs. are owners of the entire vessel, & it was 
not competent for deft, to produce the captain to 
execute a chartezparty which excluded the right 
of the owners to freight, which is incident to the 
vessel (Pollock, C.B.). — ^Walbhe v. Provan 
! (1853), 8 Exch. 843 ; 1 0. L. R. 823 ; 22 L. J. Ex. 
355 ; 155 E. R. 1695. 

Annotation ; — Apld. Reynolds r. Jcx (1865), 7 B. & 8. 86. 

4532. .] — The captain of a merchant 

sliip borrowed in a foreign port a certain sum for 
the ship’s use, in consideration of which he took 
home goods for the lenders, & signed bills of lading, 
making the freight payable to them or their assigns 
at the port of discharge : — Held : he had exceeded 
his authority, as improperly interfering with the 
shipowners’ hen on the unpaid freight. — JlEyNOLR.s 
V. Jex (1865), 7 B. & 8. 86 ; 6 New Rep. 291 ; 31 
L. J. Q. B. 251 ; 13 W. R. 968. 

AnnoUdion: — Apld. The Cantwla (1897), 13 T. L. R. 238. 

4533. .]— The Panada (1897), 13 

T. L. R. 238. 

Annotation : — Refd. Tlio Shillito (J897), 3 (Jom. (Jay. 44. 

4534. Freight for more than quantity 

shipped.]— Gibbs v. Grey, Grey v. Gibbs, No. 
1925, ante. 

4535. Authority to receive payment.] — Where a 
balance is due from a broker to the owner of a 
vessel, & is settled between the broker 6c the 
mastcR*, if the broker offers to pay it to the masti*j‘ 
by cash, but ho prefers to take it by bill, such 
payment is good against the owner. 

Upon a settlement of account between the 
brokers 6c the master, tlie brokers offer to pay the 
master the balance due to the owneivs by a cheijuc. 
He wishes to transmit the money to Jamaica & 
the brokers, at his request, establish a credit for 
him at a bank here having a branch bank as 
Jamaica, to enable liim to do so. The money it 
paid to his order by the bank Wiere, & the brokei's 
accept a bill drawn by him upon them for the 
amount, which is paid in due course; — Held: 
the master was authorised to receive payment in 
that way, & the brokers were entitled to charge it 
against the owners, — Anderson v. Hillies (1852), 
12 C. B, 499 ; 21 L. J. C. P. 160 ; 19 L. T. O. 8. 
92; 16 Jur. 819; 138 B. R. 1002. 
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4586. Power to sign bills of lading — At any rate 
of freight without prejudice to the charterparty — 
No reference to charterparty.] — A time charter- 
party of a steamer at a monthly hire provided that 
the captain should sign bills of lading at any rate 
of freight, without prejudice to the charterparty. 
There was power to sublet, & a lien was given 
upon all cargoes & sub-freights for tlie charter 
hire. The vessel was sublet. The captain signed 
bills of lading as presented, showing freight paid 
in advance & containing no reference to the 
charterparty. The time charterer made default 
in payment of the hire ; — Held : the captain was 
not negligent in signing bills of lading in such form, 
semhle, he was bound to do so. — T he Shillito 
( 1897), 3 Com. Cas. 44. 

4537 . Different rates of freight.] — 

Turner v. Haji Goolam Mahomed Azam, No. 
2495, ante, 

4538. Institution of proceedings for freight.] — 

Defts. chartered a ship to carry a cargo. The 
charterparty provided that the captain should 
sign bills of lading at any rate of freight without 
prejudice to the charterparty. A cargo was 
loaded, & bills of lading incorporating the terms of 
the charterparty were signed by tlie captain of 
the ship. Defts. were the shippers also the 
consignees & receivers of the cargo : — Held : the 
captain had signed the bills of lading merely as 
agent for the ownei*s, & was not entitled to sue 
defts. for freight. — KErETTO v. Millar’s Karri & 
Jarrah Forests, Ltd., [1901] 2 K. B. 306; 70 
L. J. K. B. 561 ; 84 L. T. 830 ; 49 W. R. 526 ; 
17 T. L. B. 421 ; 9 Asp. M. L. C. 215 ; 6 Com. Cas. 
129. 

4539. Authority to collect freight — Whether an 
assignment.] — Harper (H. G.) & Co. v. Bland (J.) 
& Co., Ltd., No. 4700, post. 


Sect, 3.— PAYMENT OF FREIGHT. 

Sub-sect. 1. — By Whom Payable. 

A, Shipper, 

4540. Generai rule.] — Green v, Diuom (1848), 9 
L. T. 302. 

4541. Goods shipped on biil of lading — Deliver- 
able to consignee or assigns paying freight — Goods 
delivered without receiving freight.] — If a ship 
freighted to H. is prevented by restraints of 
princes from arriving, & the consignees direct the 
master to deliver the cargo at G. & accept it there, 
he may maintain assunrpsit upon an implied con- 
tract to pay freight pro rata ilineris. If the master 
be prevented by the default of the consignees or 
restraints of piinces from delivering Iht? whole 
cargo there, he shall be entitled to freight pro rata 
for th(^ part delivered. If a ship be freighttHl on 
a single voyage outwards, A be ])re vented from 
delivering her cargo ; Semhle : she shall be entitled 
to receive from the owner of the cargo, freight for 
bringing it back. Demurrage from the time of 
her arrival at tlie port of loading & notice, till the 
owner receives the cargo, or the master has had 
time to discharge it, if abandoned by the owner. 
The master would not be entitled, upon losing the 
delivery, to cast away the residue of the cargo. 
If the master signs a bill of lading, expressing that 
upon delivery of the cargo freight is to be paid by 
the consignees, he does not thereby renounce 


I his claim for freight against the consignor : — 
Semble : the master’s right to exact payment of 
any part of the freight from the consignee does not 
arise till the delivery is completed, or determined. 
— Christy v. Row (1808), 1 Taunt. 300 ; 127 
E. R. 849. 

Annotations: — Consd. Shepard v. Do Bernales (1811), 1.3 
East, 5Q5, Refd. Domett v. Beckford (1833), 5 B. & Ad. 
521 ; Ai^os (CarKO Ex), Oaudet v. Brown, The Hewsons, 
Goipol V. Cornforth (1873), L. 11. .5 P. 0. 134 ; G. N. By. 
V. Swaffleld (1874), L. R. 9 Exch. 132 ; Brunner v. Webster 
(1900), 5 Com. Cas. 167. 

4542. .] — In indebitatus assumpsit 

for freight, it appeared that goods were laden in 
Jamaica on board pltfs,’ ship, according to a bill 
of lading, wliich stated them to have been shipped 
by W. J . on a vessel bound for London on account 
of deft., & that they were to be delivered in London 
to the consignees, paying freight for same at 
the rate therein mentioned ; the goods so shipped 
were th<^ property of deft. The captain having 
delivered the goods to the consignees without 
receiving the freight: — Held: deft, was liable 
by law to )3ay the freight to the shipowners ; & 
indopcnd(mtly of any express contract by charter- 
party. — D omett v, Beokford (1833), 5 B. & Ad. 
521 ; 2 Nev. A M. K. B. 374 ; 3 L. J. K. B. 10 ; 
110 E. R. 883. 

Annotations : — Retd. The Alan Ker, How v. KirclmcT (1857), 
30 L. T. O. S. 296 ; Cawthorii r. Trickett (1864), 12 W. IL 
311 ; Hmidt v. Tiden (1874), L. R. 9 0. B. 446 ; Muller 
(London) r. Lethem, Same v. I. R. Comra., [1927] 1 K. B. 
780. 

4543. Effect of charterparty.] — 

Penrose v, Wilkes (1790), cited in 13 East, 
at p. 570 ; 104 E. R. 492. 

Annotations Consd, Shepard r. Do Bernalo.s (1811), 13 
East, 565. Retd. Christy v. Row (1808), 1 Taunt. 300. 

4544. .] — The usual clause 

in a bill of lading engaging the master of the ship 
to deliver the goods to the consignee or his assigns, 
he or they paying freight for the goods, is intro- 
duced for tlie benefit of the master only, A not for 
the benefit of the consignor ; A thcTeforo the 
master is not bountl to the consignor to withhold 
the delivery of t}it‘ goods unless the consignee or 
his assigns pay the froiglit. Nor docs it vary 
tlie case that the consignor was also the charterer 
of the ship. 

Where the master covenanted in a idiarter- 
party k) proceed with certain goods from London 
to Tangiers ; there to apjily “ to the corre- 
spondents’ fackirs, or agents of the charterer 
for orders, wliether lie was to proceed to St. Lucar 
or (^adiz ; A that pursuant to the orders he would 
make a right A true delivery to correspondents’ 
factors, or agents of the charters agreeably to 
bills of lading ; A tlie charterer covenanted that 
lie would pay to tlie master iiumediat-ely on a right 
A true delivery of the cargo in full for the freight 
of the ship at a certfiin* rate in sterling money : 
A afterwards bills of lading were signed A delivered, 
making th(‘ cargo deliverable at Tangiers A St. 
liucar to J. P., the charterer’s agent at Tangiers, 
or his assigns, he or they paying freight for the 
goods, so much in sterling money, at the current 
exchange at Cadiz on London ; A the master was 
ordered by J. P. at Tangier’s to deliver the cargo 
at Cadiz, by which it was averred that the master 
was prevented from delivering same to any of 
the correspondents, factors, or agents of the 
charterer at Tangiers or St. Lucar agreeably to 
the bills of lading ; A did deliver it at Cadiz to 


PART VIII. SECT. 3. SUB-SECT. l.~A. 

0 . Oooda shipped on hill of lading 
— Stipulaiion for payment of freight hy 
consignee-— Oooda ddivered on receipt 
of pari paymenJt.\---Vndor a bill of 


lading, by wlilch It was st-ipu luted that 
f rt’ight sliould bo paid by ibo eonsignoo, 
the master of a general sliip delivered 
the article to the consignee, & having 
received fiDm him part payment of 
freight, afterwards sued the shipper 


for the balance of the freight still duo 
to him : — HeW .• he was not entitled 
to recover It from the shipper. — 
WiNSOR V, Stabb (1827), 1 Ntld. L. R, 
471.— NFLD. 
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Sect 3. — Pa^pneyit of freight : Sub^aecL A, <Sb B, ] 

B. P, tho agent of deft, in that behalf, according 
to the charterparty : the master, who had not 
received the freight from B. P. on delivery of the 
cargo to him ; was held entitled to recover it from 
the charterer, in an action of covenant upon the 
charterparty. For neither the fixing of the rate 
of exchange in the bills of lading varies tliis from 
the common rule above mentioned ; nor the 
omission in the bill of lading of going to Cadiz, 
which was named in tlie charterparty together with 
Tangiers & St. Lucar ; for such omission only 
relieved the master, who was to deliver agreeably 
to the bills of lading, from going to Cadiz, but did 
not take from him the power of going there under 
the charterparty. Again, B. P., who was only 
averred to be the agent of the charterer, is either 
to be considered as virtually the assign of J. P., 
to wdiom or to whose assigns the bUl of lading 
required the delivery to be made ; or J. P. must 
be taken, in default of making any appointment, as 
having I'cfused to accept the cargo ; & then the 
master properly delivered it to the agent of the 
charterer & consignor himself, so as to found the 
action of covenant on the charterparty. — Shepard 
V, De Bernales (1811), 13 East, 565 ; 104 E. R. 
490. 

Annotations : — Apld. Domett v, Beckford (1833). B. & Ad. 

521. Beld. Muller (London) v. Letheni, Same v. 1. K. 

Comrs., [1927J 1 K. B. 780. 

4545. .] — (1) On a bill of 

lading of goods “ shipped by A. to be delivered 
to C. or his assigns, he or they paving freight ” ; 
if the goods are delivered without rot:eiving freight, 
the shipper is not liable for the freight, there being 
no charterparty. 

(2) In such a case, where the shipper afterw^ards 
promised, by writing to pay freight : — Held : 
it was a question for the jury, whether on the 
account between A. & C., A. w^as, as between 
them, to pay the freight ; & if he had consented 
to do so, he was liable on the subsequent promise. — 
Drew v. Bird (1828), Mood. & M. 156, N. P. 
Annotation: — Reid. G. W. By. v. Bapge (1885), 54 L. J. 

Q. B. 599. 

4546. Mutual mistake as to 

charterparty referred to in bill.] — Pltf., as master 
of a ship lying in London, entered into a charter- 
party with L., a shipbroker, to carry a quantity 
of iron at a tonnage freight. By the terms of the 
charterparty, freight was to be paid in London 
on signing bills of lading, the owner to have an 
absolute lien for freight. On the same day L. 
rechartered the ship to defts. to carry the same 
quantity of iron at an increased freight, with 
similar provisions as to the payment of & lien for 
freight, & with the following clause — “ The broker- 
age of 5 per cent, is due on the execution of this 
charter to L., by whom the vessel is to be entered 
& cleared at the port of loading.” L. had, how- 
ever, no authority to act as broker for pltf., or to 
receive the freight. Neither pltf. nor defts. knew 
of the charterparty entered into by the other. 
The iron was shipped by defts., & the master si^ed 
& defts. received bills of lading, by whicli the iron, j 
stated to be shipped by defts. was to be delivered 
to consignees or assigns, “ paying freight for the 
goods as per charterparty.” Pltf. did not claim 
the freight on signing the bills of lading, & delivered 
the cargo without insisting upon his lien. L. in 
the meantime obtained the freight due from defts., 
& having stopped payment, the freight due under 
his charier was not paid to pltf. : — Held : pltf. 
was not entitled to recover freight from defts. as 


shippers of the iron, inasmuch as both parties 
made a mistake as to the charterparty referred to 
in tho bills of lading, & were consequently never 
ad idem. No contract could therefore be implied 
on the part of defts. to pay freight to pltf. — 
Smidt V, Tiden (1874), L. R. 9 Q. B. 446 ; .SO 
L. T. 891 ; 22 W. R. 913 ; 2 Asp. M. L. C. 307 ; 
8uh nom. Schmidt v, Tiden, 43 L. J. Q. B. 199. 
Annotaiions : — Refd. Fumoss, Withy v. White, [1894] 1 

Q. B. 483 ; The Canada (1897), 13 T. L. R. 238. 

4547 . Goods shipped “ as 

agent.’*] — Pox v. Nott, No. 2429, ante. 

46^8. Shipper’s subsequent promise to 

pay freight — Liability as between shipper 6c con- 
signee.] — Drew v. Bird, No. 4545, a7ite. 

4549. Bill of lading made out in name 

of owners of goods — Owners of goods not known 
to shipowners.] — Wlierc goods of G. wore shipped 
on board pltfs.’ ship, on an agreement with defts., 
but the bills of lading were made out in the names 
of the owners of the goods, who w'ere not known 
to pltfs. until after the goods were shipped, the 
freight being payable at the port of shipment : — 
Held : it was for the jury wh(ithcr there was not 
a contract by defts. to pay the freiglit ; whether 
or not the owners were not also liable. — Lidgett 
V. Perrin (1862), 2 F. & F. 763, N. P. ; previous 
proceedings (1861), 11 C. B. N. S. 362. 

4550. Space engaged by broker — Bill of 

lading in shipper’s name — Payment by shipper to 
broker.] — T., a shipbroker, engaged shipping room 
in pltf.'s ship for goods. T. sent on pltfs.’ usual 
advertising card for freight to deft., with a note 
of the quantity of freight Ife had engaged for. 
Deft, then sliipped the goods & took the mate’s 
receipts with deft.’s name as the shipper. Deft, 
sent these i*cceipts to T. with a set of bills of lading 
in Ids usual form, in which his name appeared 
as shipper of the goods. Pltfs. then procured the 
captain’s signature to the bills of lading & returned 
them with a freight note to T., debiting deft, as 
th(i shipper with freight. T. sent on the bills of 
lading to deft, without tlie freight note, but making 
out another freight note. Deft, afterwards paid 
T. the freight. By the custom of the port the ship- 
owner may retain the bills of lading until payment 
of the freight, when the freight is made payable 
there, or may i)art witli them, & them tho shipper 
has two months’ crc'dit from tlie sailing of the ship. 
After the payment to T., & before the two months’ 
credit had expired, T. stopped payment : — Held : 
tho circumstances deft, was liable to pltfs. for the 
freight. — Somes v. Jenkins (1866), 14 L. T. 519 ; 
2 Mar. L. C. 330. 

4551. Freight In respect of goods carried 

In own ship.]— Weguelin v. Cellier, No. 2162, 
ante. 

4552. Goods shipped on shipping note — Shipper 
signing “ as agent ” — Evidence of custom as to 
payment.] — Dickenson v. Land, No. 4365, ante. 

4553. Liability independent of express contract.] 
— Domett v. Beckford, No. 4542, ante. 

4554. .] — Rederi Akt. Transatlantic v. 

Board op Trade, No. 4813, post. 

4555. Discharge of shipper’s liability — h^ster or 
owner looking to third persons for payment — Bill 
of exchange from consignee — Shipper having 
agreed to pay.] — A. wishing to send goods to B. at 
X. employed C. to carry & deliver them to B., & 
engaged to pay C. for the freight ; C. on delivering 
them according to the order took a bill of exchange 
from B. drawn on A., which bill \vas never paid : — 
Held : A. was liable to pay the amount of the 
freight to C., notwithstanding the bill of exchange. 


4553 i. Liability independeni of express contract.] — Kelting v. Jay (1823), 2 Sh. (Ct. of Sess.) 121.— SCOT. 
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Tapley V. Martens (1800), 8 Term Rep. 451 : 101 
B. R. 1483. 

CoMd. Shepard v. Do Dcmalcs (1811), 13 

East, 565. Apld. Hobinson v. Head (1829), 9 B. & C. 449. 

]^!d. Strong v. Hart (1827), 9 Dow. & By. K. B. 189 ; 

^derson V. HUllos (1852), 16 Jiir. 819. Mentd. lie 

London, oto. Banking Co. (1865), 31 Boar. 332. 

4566. BUI of exchange from shipper’s 

agent — Instead of payment In cash.] — Where there 
is a charterparty covenanting for payment of 
freight on a right <& true delivery of the goods 
at a foreign port, the freighter is not discharged 
by the master there taking from the freighter’s 
agent, who was furnished with funds to pay him 
the freight, a bill of excliange upon a third person, 
by whom it is accepted ; if the bill is not duly 
honoured, although tlie agent fail with the amount 
of the freight in his hands, unless the master had 
the offer of a cash paynumt Sc xireferred the bill 
for his own convenience. — Marsh v. Peddeu 
(1815), 4 Camp. 257 ; Holt, N. P. 72 ; 171 E. K. 
82, N. P. 

Annotations : — Distd. Strong r. Hart (1827), 6 B. & C. 160. 

Apld. Ilobiusoii V. Read (1829), 9 B. Sc C. 449 ; AnderBon 

V. HillieB (1852), 12 C. B. 499. 

4557. — Although in 

general, the consignor is liable for the payment 
of freight ; yet if the master or owners deal with 
tlie consignee, or tlie agent of the consignor, in 
respect of the freight, & show by their conduct 
that they look to either of the latter for payment, 
the consignor will be discharged. 

Where the master of a vessel took a bill from the 
agent of the consignors for the amount of the 
freight ; Sc the owners gave no notice of the dis- 
honour of the bill to the consignors ; & it did not 
apjiear but that the master might, in the first 
instance, have had cash instead of the bill, if he 
pleased : — Held : tlie owners could not afterw^ards 
recover the amount of the freight from the con- 
signors. — Strong v. Hart (1827), 6 B. Sc C. 100 ; 
0 Dow. & By. K. B. 189 ; 5 L. J. O. S. K, B. 82 ; 
108 E. B. 412 ; 'previous proceedings (1825), 2 
(5. & P. 55, N. P. 

A ntuiUiiions : — Distd. BobiriHon v. Bond (1829), 9 B. & C. 

'119. Apld. AndorHon v. HillioK (1852), 12 C. B. 499. 

Refd. Litchfield Union Grdiis. v. Gnene (1857), 1 H. & N. 

881. 

4558. No evidence of agency sufficient to make 
consignee liable.] — A. desires B. to engage a 
vessel for the carriage of spirits, upon the under- 
standing that the freight was as usual to be paid 
by the purchaser. Jsio evidence of any authority 
given by the purchaser to B., & therefore A., the 
seller, was lield to be liable for the amount. — 
Haig v. IIannay (1818), 1 Dow, 259 ; 3 E. B. 
093, IE. L. 

4559. Refusal of consignee to pay freight.]— 
The Bolivar, Greathead v. Lidiard (1854), 9 
li. T. 302. 

2i, Cons^ignees. 

4560. General rule.] — Green v, Dirom (1848), 
9 L. T. 302. 

4561. Goods shipped on bill of lading —Liability 
by custom.] — The consignee of a bill of lading is 
by custom liable for the freight. — Roberts r. 
Holt (1085), 2 Show. 443 ; 89 E. B. 1031. 

Annotation : — Refd. Scallo v. Tobin (1832), 3 B. & Ad. 523. 


4562. Deliverable to consignee or assigns 

paying freight.] — If a person receives goods from 
on board ship, which are shipped to the shipper’s 
order or his assignees, paying freight with a cer- 
tain allowance for demurrage, he makes himself 
by acceptance of goods liable to all the terms of 
the bill of lading, & of course to demurrage. — 
Dobbin v. Thornton (1806), 6 Esp. 16 ; 170 
E. R. 816, N. P. 

4563 . Shipper’s subsequent promise to 

pay freight — Liability as between shipper & con- 
signee.] — Drew v. Bird, No. 4545, ante, 

4564-. Deliverable to consignee — ^Third 

party or assigns paying freight.] — Under a bill of lad- 
ing, by which goods were to be delivered “ to J., net 
proceeds paid to H., as per advice, or to his assigns, 
ho or they paying freight for said goods as per 
charterjiarty ” ; — Held : the freight was to bo 
paid by J., & II. was only entitled to what re- 
I mained after such payment. — T homson v, Adam 
( 1821), 2 Brod. & Bing. 450 ; 5 Moore, C. P. 280 ; 
129 E. R. 1040. 

4565. Implied contract.] — Where the 

indorsee of a bill of la^ng, or the consignee, other 
than the original character, becomes liable for 
freight, such liability results, not from the original 
contract of affreightment, but from a new con- 
tract, the consideration for w'hich is the delivery 
of the goods. Therefore, in an action of assumpsit 
for freight, brought within a limited jurisdiction 
Sc grounded on such liability, the declaration is 
sufficient if it state as consideration a dehvery on 
request, averring such delivery to have taken 
place wdthin the jurisdiction, though the goods 
are not alleged to have been carried wdthin it. 
Mliere, in such an action, the declaration stated 
that deft, was indebted to pltf. for freight due to 
him for the carriage of certain goods by pltf. 
before that time carried in a ship called, etc. 
from M. to 11. Sc then delivered to deft, within 
the jurisdiction at deft.’s request : — Held : the 
delivery Sc request, though not the carrying, 
appeared to have taken place within the jurisdic- 
tion, & the count w^as good. — K emp v, Clark 
( 1848), 12 Q. B. 647 ; Cox, M. Sc H. 190 ; 17 
L. J. Q. B. 305 ; 12 L. T. O. S. 122 ; 12 Jur. 
676; 116 E. R. 1012. 

Annotation : — Refd. Kurness, WiUiy r. White, [1894] 1 

g. B. 483. 

4566. Consignee indorsing bill of lading — 

Goods delivered to indorsees — Indorsees debited 
with freight.] — Goods were shipped at Bombay 
on board a ship of pltf., a shipowner in Liverpool 
& by the bill of lading w ere to be delivered “ unto 
order, or to his Sc their assigns, on paying freight 
for the same.” The bill of lading was indorsed 
by the shipper, & forwarded to dells., East India 
agents in London, who indorsed it in blank to 
C. Sc CO., their factors in Ijivcrpool. On the 
arrival of the goods at Liverpool, (J. & co. pre- 
sented the bill of lading to the pltf., & received 
the goods ; pltf. debiting C. & co. with the freight. 
Afterwai'ds C. & co. became bkpt. wdthout having 
paid the freight, whereupon defts. claimed th(3 
goods from them, Sc took possession of them ; — 
Held : defts. wei’e not liable to pltf. for the 


45561. Discharge of shipper’s liability 
—M aster or owner looking toth ird 2 )crso ns 
for payment — Bill of exchange from 
shipper’s agent — Instead of payment in 
cash,] — ^Where there is a charterparty 
covenanting for payment of freight 
on a right & true delivery of tho 
oargo at a foreign port, the fi*clgljtei* 
is not discharged by the muster takhig 
from tho freighter’s agent a bill of 
exchange if tho bill bo not afterwards 
honoured. It is nothing more than 
an order on tho freighters. Credit 

J. — ^VOL, XLI, 


Is not given tho agent by receipt of 
that order. Unless the shipowner by 
his agent distinctly elects to accept 
a bill instead of cash, it will not operate 
as a payment which will i-elievo the 
freighter from liability. — M ^rch r. 
Thorburn (1888), 7 Nlld. L. 11. 357. 
— NFLD. 
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d. Goods shipped on hill of lading 
— Stipulation for payment of freight by 


consignee.] — Tho conslgnoo of goods 
under a bill of lading which declares 
that tho freight shall be payable by 
tho eonsignoe, cannot, after rooeipt 
of the goods, refuse to pay this freight 
to tho shipmaster under tho pretext 
that ho who consigned these goods to 
him was his debtor & ought to pay it. 
— Gossblin V . Pkkfontaink (1892), 
Q. H. 2 S. C. 308.— CAN. 

e. Absence of bill of lading .] — 
When goods are delivered to a oou* 
signeo by a carrier, who has oonvoyed 

s s 
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unpaid freight. — Tobin v, Crawford (1842), 9 
M. & W. 716 ; 12 L. J. Ex. 490 ; 162 E, K. 303, 
Ex. Ch. 

4567. BUI Of lading Indorsed “without 

recourse “ — ^Master’s assent to indorsement — 
Necessity lor proof.]— Lewis v. M‘Kee, No. 2449, 
ante, 

4568. Goods consigned to charterers’ 

agents.] — The captain produced his bill of lading 
to the charterers’ agents as consignees & the cargo 
was landed at their request. It was clear, there- 
fore, that they acted as consignees &, as the 
captain gave up his lien for freight & delivered the 
goods to them, they were liable for such freight 
(Lord Esher, M.K.). — Steel, Young & Co. v. 
lIouLDER Brothers & Co. (1887), 3 T. L. R. 300, 
C. A. 

4569. Consignee for sale — Goods deposited 

by shipowner in warehouse — Delivered to con- 
signee on deposit of freight.1 — White & Co. v. 
Furness, Withy & Co., No. 3801, ante, 

4570. Goods entered on consignee’s name at 
custom house.] — When goods are shipped to the 
order of the shipper, the custom of charging the 
person in whose name goods are entered at the 
custom house, with freight, can only exist when 
the same person is consignee or where the con- 
signee is unknown. — Autaza v, 8m allpiece 
(1793), 1 Esp. 23 ; 170 E. K. 268. 

Annotation Cock v. Taylor (1811), 13 East, 39&. 

4571. Shipper described as “ con signee & agent ” 
—Signing agreement in own name.] — The con- 
signee & agent of a vessel chartered for a specific 
voyage, enters into an agreement mth the cap- 
tain, describing himself as “ consignee & agent” 
of the above brig 6c cargo, on behalf of M. mer- 
chant, of L.,” the agreement stating, that ” it 
is witnessed, that said parties agree ” that the 
vessel shall go to another jjort, there discharge 
the remainder of her cargo, & receive a full & com- 
plete homeward cargo at the same freight as she 
would have got had she proceeded on the voyage 
stipulated in the chailerparty, & then signs* the 
a^eement in his own name, without describing 
himself as agent ; — Held : he made himself per- 
sonally liable for the freight of the homeward 
voyage. — Kennedy v, Gouveia (1823), 3 Dow. 

& Ry. K. B. 603. 

Annotation : — Hentd. Thol v, Leask (1855), 1 Jur. N. S. 117. 

4572. Absence of biU of lading— Evidence of 
former payments of freight.] — The consignee of 
goods, where there is no bill of lading, is not in 
gener^ liable for the freight ; but prior dealings 
with him, & payments by him of the freight on 
former occasions of the same kind, are evidence 
to show that in the particular case he contracted, 
on the receipt of the goods, to pay the freight. — 
Coleman v, Lambert (1839), 6 M. & W. 502 ; 9 
L. J. Ex. 43 ; 4 Jur. 249 ; 151 E. R. 212. 

Annotations : — Beld. Tronson v. Dent (1853), 8 Moo. P. C. C. 

419 ; The Alan Ker, How v, Kirchner (1857), 30 L. T. 
O. S. 29G. 

4573. LiabUity by custom.] — Dickenson v * 
Lano, No. 4365, ante, 

C, Holder of Bill of Lading, 

4574. Goods shipped on blU of lading.] — K emp 
V. Clark, No. 4565, ante, 

4575. Deliverable to consignee or assigns 

paying freight.] — Soderorbn v . Flight & Jen- 


nings (1796), cited in 6 Bast, at p. 622 ; 102 
E. R. 1428. 

Annotations: — Conid. Cock v. Taylor (1811), 13 East, 399 ; 
Moorsom v. Kymer (1814), 2 M. & S. 303. Distd. Hlrloy 
V. Gladstone (1814), 3 M. & S. 205. Reid. Hanson v, 
Moyer (1806), 6 East. 614. 

4576. — The master of a ship having 

contracted by the bill of lading with the shippers 
to deliver goods to certain persons or their assigns, 
he or they paying freight for the same ; the de- 
manding & taking of such goods from the master 
by a purchaser & assignee of the bill of lading, 
witjiout the freight having been paid, is evidence 
of a new contract & promise on the part of such 
purchaser, as the ultimate appointee of the shippers 
for the purpose of delivery, to pay the freight, & 
he is liable for the amount in an action of indebi- 
tatus assumpsit brought against him by the ship- 
owner. — Cock v, Taylor (1811), 13 East, 399 ; 
2 Camp. 687 ; 104 E. R. 424. 

Annotations: — Distd. Wilson v. Kymor (1813), 1 M. & S. 
157 ; Moorsom v. Kymer (1814), 2 M. & S. 303. FoUd. 
Bell u. Kymer (1814), 5 Taunt. 477 ; Dougal r. Kemble 
(1826), 3 Hinpr. 383. Distd. Amos v. Tcmporley (1841), 
8 M. & W. 798. Expld. Zanders v. Vaozoller (1843), 4 
Q. B. 2G0 ; Allen v. Coltort (1883), 11 Q. B. I). 782. Refd. 
l‘lndert). Wilks (1814), 5 Taunt. 012 ; Brandt v. Liverpool, 
Brazil & Uiver l*late Steam Navigratiou Co., [1924] 1 
K. B. 575. 

4577. .] — Stindt v, Roberts, No. 

2443, ante, 

4578. Cargo landed In name of con- 

signees — Indorsees taking delivery under order of 
consignees.] — Wij^on v, Kymer, No. 4141, ante, 

4579. Goods landed before indorse- 

ment.] — The indorsee of the bill of lading of goods 
shipped by a charitired ve^el, deliverable to the 
consignee or his assigns, he or they paying freight 
according to the terms of the charterparty, is 
liable to the charterer in assumpsit for the freight, 
though the goods were landed at the W'ost India 
docks before the bill of lading was indorsed ; 
though no stop was put on the goods at the dock, 
& though the indorsee had paid over the proceeds 
before the freight was demanded of liim. — B ell 
V. Kymer (1814), 5 Taunt. 477 ; 3 CamT>. 545 ; 

1 Marsh. 146 ; 128 E. R. 775. 

Annotations: — Distd. Moorsom r. Kymer (1814), 2 M. & S. 
303. Consd. Doiifiral v. Kcmblo (182G), 3 Bing. 383. 
Reid. Nockells v. Lingbam (1838), 2 Jur. 438. 

4580. Implied contract.] — Whore a 

ship was chartered on a voyage out & homo for a 
specified time at a certain rate of payment on tlie 
homeward cargo in full for tlie hire of the sliip for 
the said time, to be paid in part by an advance on 
the ship’s clearing for the outward voyage, & 
the rest on her return, by bills payable at a futuie 
day, & on the loading the homeward cargo a bill 
of lading was signed to deliver the goods to the 
charterers or their assigns, he or they paying 
freight for the said goods as per charterpaity : — 
Held ; the indorsees of the bill of lading, for 
valuable consideration, were not liable to the sliij) 
owner upon an implied assumpsit to pay the 
freight arising out of the receipt of the goods under 
the bill of lading. — Moorsom: v, Kymer (1814), 
2M. &S. 303; 3 Camp. 649, n. ; 105 E. R. 395. 
Annotations: — Distd. Dougol v. Komble (182G), 3 Bing. 383. 

Refd. Bell v. Kymer (1814), 5 Taunt. 477 ; Nockells v, 
Lingbam (1838), 2 Jur. 438 ; Banders v, Vanzollor (1843), 

4 Q. B. 2G0. 

4581 . ,] — Indebitatus assumpsit 

for freight for the carriage of goods in pltf.’s vessel, 
at deft.’s request, & for work & labour, etc. Pltfs., 
who were shipowners, by a charterparty, made 
with G. B. & CO., agreed that their ship should 


them without a bill of lading, the oo 
sigueo is not liable for the payme 
of the freight. — B ains, Jounbix)n 
Co. V, BOYU (1899), 8 Nfld. L. 


286.-^FLD. 

1. Goods deliverable on payment of 
freight .} — A consignee who has re- 
oe^ed goods shipped to bo delivered 


on payment of freight may bo sued for 
the amount of such freight. — Old- 
field V, HirrroN, 2 H. de L. 77.— 

CAN. 
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proceed to I., & there load a cargo of wool from 
the factors of the charterers, & thence proceed to 
London, on being paid freight at a certain rate on 
unloading & delivery. The goods having been 
received on board, the bills of lading were for- 
warded to G. B. & CO., & stated, that they had been 
shipped to “ Messrs. G. B. & co., or to their 
assigns, he or they paying freight for the said goods, 
as per charterparty.” G, B. & co. sold the wool in 
question to deft., under a written agreement 
whereby the latter stipulated to perform & fulfil 
all chai^rparties & agreements for freight for the 
wool theretofore made or to be made by the 
sellers ; that the sellers should hand the bills of 
lading over to the buyer, properly assigned, & 
that the wool should vest absolutely in the buyer 
from the day of the agreement. The bills of lading 
were indorsed & delivered by G. B. & co. to deft. 
Deft, paid G. B. & co. for the wool before its 
arrival in this country, but afterwards, discovering 
it to be of inferior quality, refused to receive it as 
the wool contracted to be sold to him : — Held : 
(1) there was no contract implied by law for deft, 
to pay freight to pltfs., the shipowners ; (2) the 
rule would have been the same, even if the goods 
had been received by the indorsee of a bill of lading, 
specifying, without reference to the charterparty, 
that the goods were to bo delivered by the ship- 
owmer to the consignee or his assigns, he or they 
paying a certain sum for freight. — Sanders v. 
Vanzeller (1843), 4 Q. B. 260 ; 3 Gal. & Dav. 
580 ; 12 L. J. Ex. 497 ; 114 E. R. 897, Ex. Ch. 
Annotations: — As to (1) Re!d. Kemp v. Clark (1848), 12 
Q. B. 647 ; Smith v, Siovoklng (1855), 5 E. & B. 589; 
Young V. Moeller (i8,>5), 5 E. ^ B. 755 ; Fry v. Chartered 
Mercantile Bank of India (186G), L. 11. 1 C. 1». C89 ; W^hlto 
V. Furness, Withy, [1895] A. C'. 40 ; Brandt v. Liverpool, 
Brazil & River Plato Steam Navigation Co., 11924] 1 
K. B. 575. Oeneralli/t Coiisd. Wogenor v. Smith (1854), 
15 C. B. 285. Reid. Thompson v, Dominy (1845), 14 
M. & W. 403 ; Zwllchenbart, etc. v. Elendorsou (1854), 
9 Exch. 722 ; Chappel v. Comfort (1861), HI L. J. C. P. 
58. Mentd. Piickott v. Badger (1856), 1 C. B. N. S. 296. 

4582. .] — Declaration that, in 

consideration that pltf., at deft.’s request, would 
deliver wheat, then on board pltf.’s ship, having 
been convoyed therein for freight to be paid by 
the person who sliould receive it, to deft, with 
lighters provided by deft., deft, promised to receive 
it in a reasonable time : breach, that deft, made 
default in receiving in a reasonable time, whereby 
pltf. was detained an unreasonable time in dis- 
charging. Deft, traversed the promise & the 
default, & pleaded that pltf. was not ready to 
deliver. It was proved that, by charterparty, 
Itf., owner of a ship, agreed with the freighter to 
eliver a cargo at the port of discharge on payment 
of freight, conformably to the bills of lading ; & 
a certain number of lay days were allowed, after 
which demurrage was be charged at a given rate 
per day : the bills of lading stipulated for delivery 
to the freighter, or his assigns, on paying freight as 
er charterparty. Deft, became assignee of the 
ill of lading, gave notice thereof to pltf., & 
demanded the goods, sending his lighters to re- 
ceive them. Pltf. delivered a portion, & demanded 
payment for freight on so much : deft, refusing to 
pay, pltf. refused to deliver the residue, & the 
running days expii‘ed. Some time after, pltf. 
delivered the residue, & was paid the remaining 
freight : — Held : neither the contract nor the 
breach was proved. 

Where a cargo is received under a bill of lading, 
that, though not necessarily raising a contract in 
law, is evidence from which a jury may infer a 
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g. C^cr«r. ] — Bbynon, etc. v. 
Kenneth (1881), 8 R. (Ot. of Sose.) 


contract to pay freight, in consideration of the 
captain giving up Ids lien on the goods (Parke, B.). 
— ^Young V. Moeller (1856), 5 E. & B. 755 ; 4 
W. R. 149 ; 119 E. R. 662 ; eub nom. Moller v. 
Young, 25 L. J. Q. B. 04 ; 26 L. T. O. S. 183 ; 
2 Jur. N. S. 393, Ex. Ch. 

Annotations : — Consd. Brandt v. Liverpool, Brazil & River 
Plate Steam Navigation Co., [1924] 1 K. B. 575. Reid. 
Erichsen v. Barkworth (1858), 3 H. Sc N. 6U1 ; Chappel 
V. Comfort (1861), 10 C. B. N. S. 802 ; Brown v. Tanner 
(1868), 3 Ch. App. 597 ; Allen v. Coltart (1883), 1 1 Q. B. D . 
782 ; Fume88,Wlthyv. White, [1894] 1 Q.B.483 ; Smalles 
V, Hans Dosson (1905), 94 L. T. 492. 

4583. Shipowner’s application to 

shipper for freight — In ignorance of shipper’s bank- 
ruptcy.] — Goods were consigned to L. 0. & co. or 
their assigns, “he or they paying freight for the 
same.” L. 0. & co. indorsed the bill of lading to 

K. , their broker, & then became bkpt. ; the ship- 
owner, in ignorance of these circumstances, applied 
to L. C. & co. for the freight, & then sued K. for it ; 
— Held : K. was liable. — Dougal v. Kemble 
(1826), 3 Bing. 383; 11 Moore, C. P. 250; 4 

L. J . O. S. C. P. 103 ; 130 E. R. 560. 

Annotation : — Refd. Scaifo v. Tobin (1832), 3 B. & Ad. 523. 

4584. Omission of words “ or assigns ” 

— Custom permitting indorsement.] — An indorsee 
of a Spanish bill of lading to whom the goods have 
been delivered under it, is liable in assumpsit for 
the freight although tlie bill of lading is for de- 
livery to the consignees, without saying “ or their 
assigns,” such biUs of lading appearing by evi- 
dence to be usually passed by indorsement. — 
Renteria v. Ruding (1830), Mood. A M. 511 ; L. 
& Welsh. 274, N. P. 

Annotation: — Mentd. Partridge v. Bank of England (1846), 
9 Q. B. 396. 

4585 . Bill stating freight to have been paid 

— Freight not paid through default of shipper.] — 

Howard v. Tucker, No. 4112, ante. 

4580 , Effect of indorsement by indorsee.] — * 

Smurthwaite V. Wilkins, No. 2363, ante. 

4587. Indorsee by way of security.] — 

Allen v. Coltart, No. 3512, ante. 

4588. .] — Sewell v. Burdick, No. 

2180, ante. 

4589 . .] — Brandt v. Liverpooi., 

Brazil & River I^late Steam Navtgation Co., 
Ltd., No. 2257, ante. 

D. Other Persons. 

4590. Person in whose name goods entered at 
custom house — Where consignee unknown.] — 

Artaza V. Smallpiece, No. 4570, ante. 

4591. Entry to avoid seizure.] — A. & B., 

merchants abroad, sliip tobacco for Liverpool, 
consigned to A. himsc^lf there, to ^\hosc order the 
bills of lading are made. One of 1 liese bills is sent 
inclosed in a letter from the shippers to C. at Liver- 
pool advising him of such consignment to A., & 
that A. intended to proceed to Liverpool, but in 
;aso he should not arrive in time desiring C. 
to do the best for them. The tobacco having 
arrived in a damaged state before A., is required 
to bo landed, & is deposited in the King’s ware- 
house pursuant to the statute ; & afterwards C. 
acting as agent for A., within the knowledge of 
the captain, makes an entry of it in liis own name 
in the custom house to avoid seizure : — Held : this 
was not such an acceptance of the cargo bv C. as 
would make him liable to the captain for the 
freight.— Ward v. Felton (1801), 1 East, 607 ; 102 
E. R. 195. 


694 ; i8 Sc. L. R. 394.— SCOT. 

h. Merchant receiving produce of 
fishing voyage .] — ^A supplying merchant 


who receives the produce of the voyage 
with a knowledge that freight is due 
upon it &; that he Is to pay It to the 
sMpowner, even though the planter 
S S 2 
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4592. Person accepting delivery — ^Though not in 
fact consignee.] — If goods consigned from abroad, 
are delivered to a person who in fact is not the con- 
signee, if he accepts the goods, he is liable for the 
freight. — Seooart r. Scott (1800), 6 Esp. 22 ; 170 
E. K. 818, N. P. 

4593. Persons for whom cargo purchased — ^Re- 
ceiving goods on behalf of trustee for creditors.] — 

An implied assumpsit for freight upon the delivery 
of goods without first receiving the freight, wifi 
not lie against three persons for whose use the 
cargo was purchased, but who are not the con- 
signees or holders of the bills of lading, & who have 
assigned all their effects to a trustee for the benefit 
of their creditors & themselves, two of -them only, 
without the third, receiving the goods as agents for 
that trustee. — Pinder v. Wilks (1814), 6 Taunt. 
612 ; 1 Marsh. 248 ; 128 E. R. 829. 

4594. Owner of goods shipped — Shipment in 
name of owner — Name not known to shipowner.] — 
Domett r. Beckford, No. 4542, ante. 

4d95. Agent — Appearing as agent in bill of 
lading.] — (1) Indebitatus assumpsit for freight 
payable by deft, to pltfs. for & in respect of 
the conveyance by them for deft., & at his request, 
of divers goods in & on board of a certain ship, 
from divers places to divers other places. At the 
trial it appeared that pltfs. had received on board 
their vessel a quantity of coals from the Burnt 
Island CO., to be carried to London ; that the 
captain signed a bill of lading, by which the coals 
were made deliverable “unto IS., deft., for the 
London Gas co., or to his assigns, he or they 
paying freight for the said goods 10a. per ton in 
cash of true delivery.” On the arrival of the vessel 
in ‘London, deft, produced the bill of lading & 
received the goods under it, & afterwards offered 
to pay the freight by a bill at two months : — Held : 
deft, w’as not personally liable, inasmuch as on the 
face of the bill of lading he was a mere agent to 
receive the goods for the co., the property vesting 
in them. 

(2) Qu. ; whether the declaration was sufficient, 
it not being in the usual form of a common count 
for freight, & not stating any delivery. — ^A mos v, 
Temperley (1841), 8 M. & W. 798 ; 11 L. J. Ex. 
183 ; 151 E. R. 1263 

An7U)tation: — Befd. Sanders v. Vanzeller (1843), 4 Q. B. i 
260. 

4596. .] — Mercer v. Temperley (1844), 

3 L. T. O. S. 100. 

4597. Ship broker — Instructed to put stop order 
on freight — Stop order not taking effect — Consignees 
receiving goods without paying freight.] — Phil- 
lips V. Cooke (1848), 10 L. T. 242. 

4598. Charterer — Payment into court of amount 
due for freight — In suit by obligee of bottomry 
bond — Defence to action for freight.] — In an 
action by a shipowner against the charterers for 
freight, the charterers pleaded that after the 
freight had been earned, & after the commence- 
ment of the suit, the obligee of a bottomry bond, 
by which ship freight were hypothecated, insti- 
tuted in the Ot. of Admiralty a suit against ship 
^ freight, whereon a monition issued, commanding 
pltf. to bring into ct. the proceeds of the wreck & 
stores of the ship, & defts. to bring into ct. the 
money due for freight, to abide the judgment of 
the ct., & that defts. had done so : — Held : this 


Navigation. 


was a good plea in bar to the action. — ^Plaoe v , 
Potts (1855), 5 H. L. Cas. 383 ; 24 L. J. Ex. 225 ; 
25 L. T. O. S. 284 ; 3 W. R. 574 ; 10 E. R. 948, 

H. L. 

4599. Payment to ship broker — Bank- 

ruptcy of ship broker.] — The Assyrian, Nicol v . 
Gilman (1856), 6 L. T. 867. 

4600. Ship rechartered — ^Freight due on bill 

of lading less than freight due on charterparty — 
Effect of cesser clause.] — By a charterparty for 
the carriage of a full & complete cargo of oats from 
New Zealand to London, a lump sum was to be 
paid for freight on delivery of the cargo, & liberty 
was given to the charterers to recharter the ship, 
the captain to sign bills of lading for the cargo 
according to the custom of the port at the current 
or any rate of freight required, without prejudice 
to the charterparty. The charterparty provided 
in the usual form : “ The liabilities of the charterers 
to cease on the vessel being loaded the master & 
owners having a lien on the cargo for all freight 

6 demurrage under this charterparty.” The 
charterers rechartered the ship, & the captain 
signed a bill of lading for the cargo, by which 
freight was to be paid at a certain rate per ton on 
the weight of cargo delivered. Owing to loss of 
weight of the cargo during the voyage, the freight 
payable under the bill of lading on tlie cargo 
actually delivered was less than the agreed freight 
under the charterparty. In an action by the 
shipowner against the charterers to recover the 
balance : — Held : the cesser clause discharged the 
charterers from liability under the charterparty 
only to the extent to which the lien obtained by 
the shipowner was an equivalent, & as the bill of 
lading freight for which the shipowner obtained a 
lien on the cargo was less than the charterparty 
freight, the charterers were liable. — Hansen v. 
Harrold Brothers, [1894] 1 Q. B. 612 ; 63 
L. J. Q. B. 744 ; 70 L. T. 475 ; 10 T. L. R. 327 ; 

7 Asp. M. L. C. 464 ; 9 R. 315, C. A. 

Annotations : — Apld. Jennoson, Taylor r. Secretary of State 
for India, [1916] 2 K. B. 702. Reid. WilUams v. Canton 
Insurance Office, [1901] A. C. 462 ; Turner v. Ilaji Goolani 
Mahomed Azam, [1904] A. C. 826; Kruger v. Mod 
Try van Ship Co. (1907), 13 Com. Cas. 1. 

4601. Sub-Charterer — Shipowner & sub-charterer 
ignorant of each other’s contract — No impiied con- 
tract to pay freight.] — A charterparty was entered 
into in London on June 17, 1872, between 
pltf., as master of a ship lying at London, & R., 
a shipbroker, to carry 4()7 tons of iron from II. to 
G,, at freight of 7s. 3d. per ton. Freight to be paid 
in London on signing bills of lading, the owner or 
master to have an absolute lien for freight. On 
the following day Tj. chartered the ship to deft, 
at 8«. per ton for the same amount of iron. The 
charter contained similar clauses as to freight 
& lien, & the following clause at the end ; “ The 
brokerage of 5 per cent, is due on the execution 
of this charter to R., by whom the vessel is to be 
entered & cleared at the port of loading.” Though 
deft, thought he was treating with L., as broker 
for the ship, L, had no authority in fact to act as 
broker for pltf., or to receive the freight ; & neither 
pltf. nor deft, knew of the charter enterc^ into by 
the other. The cargo having been put on board 
by deft,, the master signed bills of lading making 
it deliverable to consignees or assigns, ” they 
paying freight for said goods as per charter- 
party.” Pltf. did not demand the freight on sign- 
ing the bills of lading. The cargo was duly 


should withhold his consent to such lading .] — If a shipowner give delivery the holder of the bill of lading, do- 

pajnnont, is liable for the freight, — of goods carried by him, to a party mand payment of the freight from 

Itoas V . Ha^ahan (1868), 5 Nfld. holding the indorsed bill of lading, the holder's princip^. — Callendar v. 

L. U. 242. — NFLD. without first getting payment of the Cavan 0835), 16 Dunl. (Ct. of Sess.) 

k. Principal of holder of biU of freight, he cannot, on the bkpey. of 146.— SOOT. 
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delivered at the port of discharge ; & in the mean- 
time L. obtained payment of the freight of Ss. per 
ton from deft., Sc afterwards stopped payment, 
leaving the 7«. 3d. per ton unpaid to pltf.‘ Pltf, 
having sued deft, for the 78. 3d. per ton for the 
carriage of the iron: — Held: plif. could not 
recover ; for pltf. & deft, never were ad idem^ & 
consequently, there was no express contract 
between them ; & under the circumstances, no 
contract to pay reasonable freight for the carriage 
could be implied on the shipment of the goods. — 
Satidt V. Tidbn (1874), L. R. 9 Q. B. 446 ; 30 
L. T. 891 ; 22 W. R. 913 ; 2 Asp. M. L. 0. 307 ; 
8uh nom. Schmidt v. Tiden, 43 L. J. Q. B. 199. 
AnmUdions : — Refd. Furness, Withy v. White, [1894] 1 

Q. B. 48.3 ; The Canada (1897), 13 T. L.- R. 238. 

4602. Party to bill of lading.] — Sewell v. 
Burdick, No. 2186, ante. 


Sub-sect. 2. — To whom Payable. 

A. Owner. 

4603. General rule — Owner entitled.] — Two 

partners purchased a ship, under a bill of sale 
conformable to 26 G. 3, c. 60 ; afterwards they 
took in two other partners, but there was no 
transfer of the ship to them jointly with the others : 
— Held : the four partners had not any insurable 
interest in the freight of the ship. The right to 
freight results from the right of ownership ; & 
these four partners had neither a legal nor an equit- 
able title to the ship. — Camden v. Anderson 
(1794), 5 Term Rep. 709 ; 101 E. R. 394. 
Annotations: — Consd. Curtis v. Perry (1802), 6 Ves. 739 ; 
p. Yallop (1808), 15 Ves. 00 ; Ex p. Hougrhton, Ex p. 
Grlbble (1810), 17 Ves. 251. Refd. Afarsh v. Robinson 
(1802). 4 Esp. 98; Mestoer v. GiUesplo (1805), 11 Ves. 
621 ; Moss r. Smith (1850), 9 C. B. 94 ; Keith v. Burrows 
(1877), 37 L. T. 291. 

4604. .] — The property in the ship 

determines the right to freight as an incident to the 
right of property in the ship. In other words, the 
freight belongs generally to the owner of the ship. — 
Davidson v. Case (1820), 8 Price, 542 ; 2 Brod. & 
Bing. 379 ; 5 Moore, C. P. 116 ; 146 E. R. 1290, 
Ex. Ch. ; affg. 8. C. sub nom. Case v. Davidson 
(1816), 5 M. & S. 79. 

Annotations : — Consd. Green v. Briggs (1848), 0 Hare, 395 ; 
The Red Sea, [1896] P. 20. Refd. Kerswill v. Bishop 
(1832), 2 Cr. & J. 529 ; Stewart v . Greenock Marine Iii.hco. 
(1848), 2 H. L. Cas. 159; Knigh t v. Faith (1850), 15 
Q. B. 649 ; Scottish Marine Insce. v . Turner (1853), 21 
L. T. O. S. 10 ; Willis v . Palmer (1859), 7 C. B. N. S. 340 ; 
Keith V. Bmrows (1877), 2 App. Cas. 636. Mentd. 
Midland Insce. v. Smith (1881), 6 (i. B. D. 561. 

4605. .] — The owner has undoubtedly 

the primary right to receive the freight (Lord 
Ellenborough, C.J.). — Smith v. Plummer (1818), 
1 B. & Aid. 575 ; 106 E. R. 212. 

Annotations: — Apld. Atkinson r. Cot^sworth (1825), 3 B. 
& C. 647. Distd. Bristow v. Whitmore (1861), 9 H. L 
Cas. 391. Consd. The Mary Ann (1865), L, R. 1 A. & E. 
8 ; Morgan v. Oastlegato S.S. Co., The Castlegate, [1893] 
A. C. 38. Refd. Japp v. Campbell (1887), 57 L. J. Q. B. 
79. 

4606. .] — Lindsay v. Gibbs, No. 4638, 

post. 

4607. Part owner — Objecting to particular 
voyage.] — B oson v. Sandpord, No. 3249, ante. 

4608. Right to sue on behalf of himself & 

co-owners.] — A writ was issued by pltf. “ on 
behalf of himself & numerous parties having the 


same interest ” under R. S. C., Ord. 16, r. 9. The 
claim was by pltf., on behalf of himself & the other 
owners of a ship, against defts., for freight & dues 
for the use of the ship. Defts. applied to add the 
names of the other owners as pltfs. under R. S. C., 
Ord. 16, r. 13, on the ground that the case was not 
within r. 9, & also in order that defts. might have 
the liability of the other owners, as pltfs., for costs ; 
— Held: the action was rightly brought by a 
single pltf. under r. 9, & the case was not within 
r. 13 . — De Hart v. Stevenson (1876). 1 Q. B. D. 
313 ; 45 L. J. Q. B. 575 ; 24 W. R. 367 ; 2 Char. 
Pr. Cas. 281. 

Annotation : — Apld. Janson v. Property Insce. (1913), 30 

T. L. R. 49. 

4609. Incoming partners — No transfer of ship 
Jointly with existing partners.] — Camden v. Ander- 
son, No. 4603, ante. 

4610. Freight due on charterparty — Made be- 
tween master & charterer.] — ^Atkinson v. Cotes- 
WORTH, No. 4618, post. 

4611. Contract passing property In ship — Void 
for want of registration — Title to freight distinct 
from title to ship.] — The ct. will entertain a suit 
for an account of the freight of a ship, grounded on 
a contract which also contains stipulations affecting 
to give an ultimate right of property in the ship, 
& whicli may not be capable of being recognised or 
enforced as a wliole, for want of being registered ; 
provided the title to the freight is distinct from Sc 
does not necessarily depend upon a title to the 
ship claimed under such contract. — Davenport 
V. Whitmore (1830), 2 My. &; Cr. 177 ; Donnelly, 
160 ; 6 L. J. Ch. 58 ; 40 E. R. 008, L. C. 

Annotations : — Consd. Hughes v. Morris (1852), 9 Haro, 030. 

Mentd. Macfaddcn v. Jenkins (1842), 11 L. J. Ch. 281. 

4612. Action for freight by owner — Availability 
of set-off.] — Jones v. Moore, No. 3446, ante. 

4613. Debt due by ship’s husband & 

part owner.] — Walshe v. Provan, No. 4531, afite. 

Right of owner where ship chartered.] — See 
Sub-sect. 2, C., post. 

B. Master. 

4614. Right of master to payment.] — Boson v. 
Sandford, No. 3249, ante. 

4615. .] — Guion V. Trask, No. 4689, post. 

4616. Master entering into charterparty — 

Bankruptcy of owner — Notice by assignees to 
charterer.] — Where the n; aster of a ship on behalf 
of the owner lets the ship on charterparty to A., 
& the owner becomes bkpt., & his assignees give 
notice to A. not to pay any further sums of money 
on account thereof to the master, tin's notice will 
affect A. as to all sums paid afterwards by him 
to the master beyond wliat the master had actually 
paid or stood engaged for on account of the ship 
at the time of the notice ; but will not defeat pay- 
ments made to that extent. — Wilkins v. Mure 
(1784), 1 Cox, Eq. Cas. 150 ; 29 E. R. 1103, L. C. 

4617. Goods deliverable to consignee 

or assigns paying freight — Freight not paid by 
consignee.] — Shepard v. De Bernales, No. 4544, 
aide. 

4618. Owner receiving freight — Right 

of master to sue charterer.] — Where the com- 
mander of a ship entered into a charterparty, not 
under seal, whereby the charterer agreed to pay 
freight generally, without saying to whom : — 


— Torrance & Hilliard v. Hayes 
(1853), 3 0. P. 278.— CAN. 

PART VIII. SECT. 3. SUB-SECT. 2.— B. 

46141. hight of master to payment ,] — 
Freight is, primd facie, payable to the 
maater of a vessel. — Merchants Bank 
V. Graham (1880), 27 Gr. 524.— CAN. 


PART VIII. SECT. 3, SUB-SECT. 2.— A. 

1. Person in position of oumer — 
Wharfinger — Awiwrised agent. ] — De- 
claration for work & labour by carriers 
by water. Plea, that a wharfinger, 
to whom the goods were delivered by 
pltfs. for defts., was agert of pltfs. to 
reooivo payment, & that they paid 


him accordingly ; — Held : from the 
course of dealing between the parties, 
as set out in the evldonoe, the whar- 
finger was such an agent ; & after 
deliver/ of the goods without exacting 
freight, the wharfinger still continued 
pltfs.’ agent to demand & receive the 
freight, till bis authority was revoked. 
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Sect. 3. — Payment of freight: Svb^aed, 2, B. & C.1 

Held : the owner having demanded & received the 
freight, the commander could not maintain an 
action for it against the charterer, although he 
had given him notice not to pay it to any one but 
himself. — ^Atkinson v. Cotesworth (1826), 3 
B. & C. 647 ; 1 C. & P. 616 ; 6 Dow. & Ry. K. B. 
652 ; 3 L. J. O. S. K. B. 104 ; 107 E. R. 873. 
Annotations: — Refd. Bristow v. Whitmore (1861), 9 H. L. 

Cas. 391 ; Japp v. (Campbell (1887), 57 L. J. Q. B. 79. 

4619. Availability of set-off — Debt due 

by owner.] — To an action for freight due upon a 
charterparty, deft, pleaded that pltf. entered into 
the charterparty as the master of the vessel, & 
for & on behalf & as agent for the owner ; that 
pltf. never had any beneficial interest in the 
charterparty, nor had he any lien whatever on the 
freight ; & that he brought the action solely as 
agent & trustee for the owner. The plea then 
proceeded to state that the owner was indebted 
in a certain sum to deft, which ho thereby offered 
to set-off against pltf.’s demand : — Held : such 
debt was not “ a mutual debt between pltf. & 
deft.,’* within 2 Geo. 2, c. 22, s. 13, & 8 Geo. 2, 
c. 24 ; & therefore that the plea was bad. — 
IsBERG V. Bowden (1853), 8 Exch. 852 ; 1 C. L. R. 
722 ; 22 L. J. Ex. 322 ; 155 E. R. 1599. 

Annotations : — Refd. Wilson v. Gabriel (1863), 4 B. & S. 243. 

Mentd. Quids v. Harrison (1854), 10 Exch. 572 ; Watkins 

V. Clark (1862), 12 C. B. N. S. 277 ; Stangerv. Miller (1865), 

L. H. 1 Exch. 58 ; Christie v. Taunton, Delmord, Lane, 

He Taunton, Delmard, Lane, {1893] 2 Ch. 175 ; Manley v. 

Berkett, [1912] 2 K. B. 329. 

4620. Goods shipped for third party — 

Freight payable according to charterparty.] — 
ZWILCHENBART V. HENDERSON, No. 4633, pOSt. 

4621. Master part owner — Right to 

sue in own name.] — Seeger v. Duthie, No. 2804, 
ante. 

4022. Master entitled by virtue of special 

property in ship.] — If the consignee of goods 
accepts any benefit by the carriage, he cannot 
defend himself from the payment of freight on the 
ground that the goods have been damaged by the 
master in carrying them, though the damage 
exceed the amount of the freight. The master 
has a special property in the vessel, & may declare 
for the freight of goods as carried in hw vessel, 
though he be not owner. — Shields v. Davis 
(1815), 6 Taunt. 65 ; 128 E. R. 957 ; previous 
jfyroceedings, sub nom. Sheels v. Davies (1814), 
4 Camp. 119, N. P. 

Annotations : — Refd. Seeger v. Duthie (1860), 8 C. B. N. S. 

45 ; Dakin v. Oxley (1864), 15 C. B. N. S. 646. Mentd. 

Mondol V. Steel (1841), 1 Dowl. N. S. 1, 

4623. Master signing bills of lading — In 

pursuance of clause in charterparty — ^Master in 
position of agent.] — Marquand v. Banner, No. 
4634, post. 

4624. .] — Repetto V. 

Millar’s Karri & Jarrah Forests, IjTd., No. 
4638, ante. 

C. Where Ship Chartered. 

4625. Right of owner to freight — General ship.] — 
Kymer V. Larkin, No. 4713, post. 

4626. Goods carried on deck — Charterparty 

not applying to goods carried on deck.] — Neill v . 
Ridley, No. 1934, ante. 

4627. On bankruptcy of charterer.] — ^A., 

having a contract with the Admlty. to deliver 


coals at certain foreign ports at stipulated prices, 
shipped coals, in performance of the contract ; 
&, in pursuance of the terms of the contract, 
deposited three parts of the bills of lading with 
the Admlty., retaining a fourth part himself, 
which he deposited together with the policies on 
the ships, with B., to secure an advance. The 
deposit was accompanied by a letter, stating that 
it was made to secure the amount of the advance, 
& undertaking in case of default in repayment at 
maturity or demand to enable B. to receive the 
value of the cargoes. B., having given no notice 
to the Admlty. until after he, B., was aware of 
an act of bkpcy. by A., on which an adjudication 
was afterwards founded : — Held : the goods having 
been delivered the owners from whom the ships 
had been chartered had no claim against the said 
moneys for unpaid freight. — North v. Gurney 
(1861), 1 John. & H. 609 ; 6 L. T. 18 ; 9 W. R. 
678 ; 70 E. R. 847. 

Annotation: — Apld. Cooke v. Heimnlng (1868), L. K. 3 
C. P. 334. 

4628. Out of bills of lading freight received 

by charterers — Where ship lost.] — Defts. chartered 
a sliip from pltf. By a clause in the charterparty 
it was provided that freight should be paid, 
“ about one half ”... on sailing . . . balance 
... on right delivery ” ; that the master should 
sign bills of lading ” in the usual manner at any 
rate of freight ” ; & that charterers* liability 

should cease ” on sliipment of cargo & payment of 
advance.” Defts. & others shipped goods on the 
vessel, defts. receiving freight from the other 
shippers of goods, & the captain received half 
the charter freight. Eleven out of the twelve 
bills of lading signed by the captain described the 
freight as ” paid ... in London . . . ship lost 
or not lost.” The ship was lost : — Held : pltf. 
could not recover the balance of the charter 
freight from defts. out of the bills of lading freights 
received by defts. — Janen'Pzky v. Langridge & 
Co. (1895), 11 T. L. R. 468 ; 1 Com. Cas. 90. 

4629. Charterparty not amounting to 

demise.] — (1) The question whether shipowners 
are, when the bill of lading freight is paid to the 
masters, entitled as against the charterers to 
collect & receive it, is one of fact, depending upon 
the documents & circumstances in each case. 
The apparent conflict in the authorities seems to 
arise mainly from the fact that the documents 
&; circumstances are different in different cases. 
There are certain more or less typical cases. For 
instance, there is the case, very often referred to, 
but in practice rather uncommon, where the 
charterp^y amounts to what is called a demise 
of the vessel. In such a case it is reasonably 
clear that the contract with the shippers under 
the bill of lading is between them & the char- 
terers, & not between them & the ownrs. Again, 
there is another class of cases in which the char- 
terers by the charterparty do no more than under- 
take that a full cargo shall be shipped, & guarantee 
payment of a certain freight. In such cases it 
IS very often stipulated that upon shipment of a 
full cargo, & upon the charterers paying or securing 
payment in the manner agreed upon of tne excess, 
& any, of chartered freight over & above the bill 
of lai^ng freight, the charterers’ liability under 
the cha^rparty is to cease. In such cases the 
contract of carriage under the bill of lading would 
ordinarily be between the owners & shippers. 


PART VIII. SECT. 3, SUB-SECT. 2,-~C. 

4626 i. Right of oumer to freight — Ooods 
carried on deck — Charterparty not apply- 
ing to goods carried on deck .] — ^Wherea 
charterparty binds the shipowners to 
cany a full 8c complete cargo for a 


lump sum. the oharteier is not entitled 
to any freight which the ship may earn 
by goods stored on deck. — Wills & 
Oo. V . Burrell & Son (1894), 21 H. 
(a. of Sess.) 527 ; 31 So. L. R. 417.— 
SOOT. 


m, .1 — On the arrival of a 

ship, the charterer's agent, to whom 
the ship was addressed, collected the 
freight from the consignees on de- 
livery of tho goods, &, without autho- 
rity from the master 6c owner, he 
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But even in cases of this kind it is scarcely safe to 
lay down a hard & fast rule. The circumstances 
& terms of the documents may differ in different 
cases belonging to this class, & between the two 
iypes or classes there is a gi*eat variety of inter- 
mediate cases. 

On Nov. 2, 1900, defts. chartered their steamship 
for a term of twenty-four calendar months at the 
rate of £1,650, less per cent, commission, a 
month payable in advance. The vessel came on 
hire on Mar. 18, 1901, & was employed by the char- 
terer to carry a cargo from the TJnitcd States to 
J apan. The charterparty provided that the 
owners should have a lien ujion all cargoes & all 
sub-freights for any amounts due under the char- 
terparty. The cargo was carried under a contract 
made between the shippers & the charterer. 
Under the bill of lading there was a lien as against 
tlie shippers for the bill of lading freight payable 
at Nagasaki, in Japan, & by the chartcri)arty, the 
owners had a lien upon cargoes & sub-freights for 
amounts due under the charterpaity. On arrival 
of the vessel at Colombo, in the course of the 
voyage, the master was obliged to pay for bunker 
coal to enable her to proceed to Japan, by drawing 
upon the owners a bill for £134 17s. 2d., which was 
duly honoured. By Clause 2 of the charterparty 
all coals were to be supplied by the charterer. 
During the discharge the owners paid disburse- 
ments amounting to £260 which, under Clause 2 
of the charterparty, should have iDeen paid by the 
charterer. Tlie vessel arrived at Nagasaki on 
June 9, 1901, & completed her discharge there on 
Juno 20. 

On her arrival at Nagasaki there was duo in 
respect of bill of lading freight £5,258 7s. lid.,, 
which the master, acting upon the owner’s in- 
structions, collected, & which was held by them. 
Of that amount it was a-dmitted tliey were entitled 
to retain £3,523, made up of £3,100 for chartered 
freight due & unpaid upon the vessel’s arrival, 
£390 for chartered hire due for the eight days 
June 18-20, & £33 for bunker coals taken over by 
tlie charterer at the beginning of the voyage. 

On June 18, 1901, a further month’s hire, 
amounting to £1,511 5s. became due. On June 20 
the owners withdrew the vessel from the char- 
tered service of the charterer, without prejudice 
to their claim against him for breach of the charter- 
party. It was agreed, for the purpose of an 
arbn. in respect of disputes as to freights arising 
out of the charter\Darty that the owners were en- 
titled to £3,000 damages in respect of such breach. 
Upon a special case stated by the arbitrator : — 
Held: (2) the two sums of £134 17s. 2d. & £250 
wore amounts due under the charterparty, & the 
owners had a lien upon the £5,258 Is. lid. for 
these two sums, making up £384 17s. 2d. ; (3) if 
the bill of lading freight was actually received 
before June 18, there was no lien for that amount 
at the time the lien was exercised, & therefore no 
lien for the £1,511 5^., but if the bill of lading 
freight was received after June IS & before Juno 20, 
when the vessel was withdrawn by the shipowners, 
nt the date it was received the lien existed ; (4) 
there was no lien for the £3,000 damages ; (5) if 
the shipowners were entitled under the charter- 
party to collect & receive the £6,258 Is. lid., 
then under the charterparty they had to account 


I for it with the charterer, or claimants, as repre- 
senting him, but as against claimants the ship- 
owners would be entitled to set up any cross- 
claims they might have under the chartcri)arty 
against the charterer. — Samuel, Samuel & Co. v. 
West Hahtlepool Steam Navigation Co. (1906), 

11 Com. Cas. 116 ; avbseqvsnt proceedings (1907), 

12 Com. Cas. 203. 

Annotations : — As to (1) ReM. Calcutta S.S. Co. v. Weir, 

[1910] 1 K. B. 759 ; The Okehampton, [1913] P. 173. 

4630. Ship sub-chartered.] — The 

owners of the W. chartered her to G. imder a 
charterparty which provided that the master 
should sign bills of lading as presented, & that 
the charterers* liability should cease on shipment 
of the cargo, & gave the shipowners a lien for 
freight, dead freight, & demurrage. G. rechar- 
tered the vessel to M. L. under a charterparty 
which contained provisions similar to the original 
charterparty. M. ly. who had no notice of the 
original charterparty, shipped a cargo in pursuance 
of the second charterparty, & bills of lading were 
signed by the master as presented by which the 
cargo was to be dehvered to the order or assigns 
of the shippers on payment of freight without 
recourse to shippers as per the second charter- 
party : — Held : the bills of lading were signed 
by the master as agent of the shipowners & the 
shipowners were entitled to sue the indorsees of 
the bills of lading for the freight due thereon. — 
Wastwater S.S. Co., Ltd. v. Neale (T. B.) & 
Co. (1902), 8G L. T. 266 ; 9 Asp. M. I.. C. 282, 
D. 0. 

4631. .] — Weiiner V. Dene 

Steam Shipping Co., No. 2496, ante. 

4632. Charterer’s duty to account 

for freight received.] — Wlien a ship is chartered 
by a charterparty not amounting to a demise, & 
subsequently the ship is sub-chartered for a single 
voyage & bills of lading are signed by the master 
in respect of cargo carried on that voyage, the 
contract contained in the bills of lading is a con- 
tract with the shipowner, who, if there is unpaid 
hire due to him, is entitled to intervene A: by notice 
to the charterer’s agent require that the bill of 
lading freight be collected on his helialf. There- 
upon the agent must account to the shipowner 
for the freight received without deduction of any 
disbursements already laid out by him on the 
charterer’s behalf. ()u. : whether the agent in 
such a case is bound to account for freight actually 
received by him before receipt of such a notice 
from the shipowner. — Molthes Rederi Akt. v. 
Ellerman’.^ Wilson Tane, Ltd., [1927] 1 K. B. 
710 ; 96 L. J. K. B. 114 ; 136 T.. T. 767 ; 32 Com. 
Cas. 106 ; 17 Asp. M. L. C. 219. 

4633. Right of charterer to freight — Goods 
shipped for third party — Master making freight pay- 
able according to charterparty.] — Messrs. G., who 
were merchants of S., in Si)ain, entered into a 
charterparty with pltf., who was the master & 
captain of a certain vessel, being at that time at 
S. ; & by the terms of the charterparty it was 
agieed, that the vessel should load a complete 
cargo of flour, the captain to sign bills of lading 
at more or less freight, without prejudice to the 
agreement ; & the vessel, when loaded, was to 
proceed with her cargo to L. in England, & deliver 
the same on payment of the freight in a lump 


oampromlsod by a money payment 
a claim by a conslgrnoo for damage 
done to a butt of wine : — Held : ho 
acted as the owner's agent In oollcot- 
ing the freight, & he was bound to 
aooouut for the full freight, having no 
authority from the owner to make the 
payment. — Broadhkad v. Yule (1871), 


9 Maeph. (Ct. of Soss.) 92 J ; 43 So. Jur. 
509. -SCOT. 

n. .] — The owners of a vessel 

entered Into a charterparty by which 
they agreed that the vessel should 
take a cargo of coals from an English 
port to a port in Jamaica, as ordered, 
k bring a return oargo of sugar, eto.. 


at certain rates of freight. The 
charterparty bore “ master to sign hills 
of lading as required, without pro- 
judioo to this charterparty, & If the 
draft for payment of ooal freight is 
drawn to his order, to indorse the 
same, payable to charterers' order." 
The ohartorers subsequently entered 
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sum of £100 sterling. Messrs. G. loaded the vessel 
with 1,350 sacks of flour, & consigned the same to 
one It, B. in England. One P. put on board 500 
sacks, for which pltf. gave a bill of lading, in which 
it was stated that pltf, would deliver them in the 
name of P. to defts., “ paying him freight accord- 
ing to contract with Messrs. G.** These 600 sacks 
of flour were shipped on the joint account of P. 

& defts., &; the latter, whilst the flour was in the 
course of transit, became the solo owners thereof 
by purchase from P. of his interest therein. P. 
sent the bill of lading to defts., inclosed in a letter, 
in which he stated that the bill of lading did not 
express the freight, but that he liad given a letter 
of order in favour of Messrs. G., that, on good 
delivery, defts. would pay Messrs. G. the freight 
upon the 600 sacks, at etc. The amount of 
freight mentioned in this latter exceeded that 
specified in the chai^rparty. In this latter of 
order, there was a request to defts. to deliver the 
amount of the freight to L. B. On the delivery 
of the cargo, L. B. paid the whole amount of the 
freight to pltf. & afterwards applied to defts. for 
payment of the freight of the 600 sacks ; but he 
refused to pay the full amount of the freight 
claimed, on the ground that the flour had been 
damaged in the carriage. In an action by the 
master of the vessel against defts. for the freight 
of the 600 sacks of flour : — Held : there was no 
e\idence of any contract between defts. & the 
master of the vessel with respect to this portion 
of the cargo ; but, defts., if liable, were liable 
only to Messrs. G., upon a sub-contract with them. 
— ZwiLCHENRAKT V, HENDERSON (1854), 9 Exch. 
722 ; 23 L. .1. Ex. 234 ; 18 J. P. 616 ; 156 E. R. 
309. 

4634 . Charterparty amounting to demise.] — 

A charterparty of a ship as a general ship stipu- 
lated that the aflreigliters would pay for the hire 
of the ship a lump sum in full, to be ascertained 
before the sailing of the ship, payment to be made 
by the captain receiving such freight, not exceed- 
ing half, as t)ie charterers might liave payable 
abroad as per bills of lading as by the charterers* 
order payable at the port of discharge, & the 
balance to be paid by the acceptance of the char- 
terers, at three months, payable in london, or 
in bills or cash, at charterer’s option. It also 
stipulated that the charterers should have the 
option of naming the lumpers & stevedores, but 
they were to be under the direction of the master, 

& the owners of the ship were to be responsible 
for improper stowage, that only such goods should 
be received on board as the charterers might 
direct, that the master should, at the charterers’ 
request, sign bills of lading in the usual manner 
at any freight the charterers might choose without 
prejudice to the charter ; that the charterers 
should have the option of putting a full cargo in 
the fore cabin, & if used for passengers, the space 
to be allowed off the chartered freight, & that the 
ship should be kept by the owners during the 
voyage tight & staunch, & well provided with men, 
etc. The charterers elected to pay a lump sum, 
art to be paid abroad out of the freights reserved 
y the bill of lading, & the balance in England, 
as agreed in the charterparty. The bills of lading 
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signed by the captain stipulated that freight was 
to be paid here one month after sailing, with 
average accustomed : — Held : under the terms of 
the chai’terparty, the contracts made by the 
signing of the bills of lading were to be considered 
as made by the captain as agent for the charterers 
& not for the shipowner, & the charterers & not 
the shipowner were entitled to claim the freight 
payable under the bills of lading. — M arqdand v. 
Banner (1856), 6 E. B. 232 ; 25 1.. J. Q. B. 313 ; 
27 L. T. O. S. 66 ; 2 Jur. N. S. 708 ; 110 R. R. 
850. 

Annotations Distd. Gllklson v, Middleton (1857), 2 C. B. 

N. 8. 134. Dbtd. Erlohson v. Barkworth (1858), 5 Jur. 

N. S. 617. Ajpld. Janentzky v. Lan^idgrc (1895), I Com. 

Gas. 90. Ezpid. Wehnerv. Done S.S. Co., [1905] 2 K. B. 

92. Refd. Schuster v. McKellar (1857), 7 E. & B. 704 ; 

Wamtaff V. Anderson (1879), 4 C. P. D. 283. Mentd. 

Blakle v. Stainbridgo (1859), 8 W. It. 24. 

4635 , .] — Samuel, Samuel Sc Co. v. 

West Hartlepool Steam Navigation Co., No. 
4629, ante, 

4636, Sub-charterparty by “ chartered 

owners ” — Insolvency of shipowner.] — Morgan, 
Akley & Co. V, PowLEY, Thomas & Co. (1900), 
45 Sol. Jo. 102. 

4637, Sub-charterers.] — Pltfs. were the 

sub-charterers of the Ruggiero de Flores which was 
damaged in a collision duo to the negligent naviga- 
tion of defts.’ ship. Tlie owners of the Ruggiero 
de Flores recovered from defts. a sum which 
included an amount for chartered freight. The 
present pltfs., who were not parties to the collision 
action, now claimed to recover from deft, the 
difference between the charterparty freight & 
the bill of lading freight, wluch the Ruggiero de 
Flores was in course of earning at the time the 
collision took place. By the charterparty & sub- 
charterparty, which wei'e practically in identical 
terms, the captain was to be under the orders of 
the charterers, or sub-charterers, as regards 
employment, agency, & otlier arrangements, but 
the charterers, or sub-charterers, were to indemnify 
the owners from all consequences or liabilities 
that might arise from the captain signing bills of 
lading. Tlie cargo was shipped by pltfs., & the 
mate’s receipts were handed to pltfs. who signed 
the bills of lading &: gave tlie captain orders to 
deliver the cargo at a particular port, where, if the 
collision had not occurred, it would have been 
taken delivery of by i)ltfs.’ agents : — Held : pltfs. 
had sufficient interest in & possession of t he cargo 
to enable them to bring tlie action. — The Oke- 
HAMPTON, [1913] P. 173 ; 83 L. J. P. 5 ; 110 L. T. 
130 ; 29 T. L. R. 731 ; 12 Asp. M. L. C. 428 ; 18 
Com. Cas, 320, C. A. 

Annotations : — Ezpid. Ellidtt Stream Tuff Co. v. Shippinff 

Controller, [1922] 1 K. B. 127. Apld. The Zelo, [1922] 

P. 9. Consd. Wilaton S.S. Co. v. Weir (1925), .31 Com. Cas. 

111. 

D, Where Ship Sold, 

4638, Right of purchaser to receive freight.]— 

(1) The right to freight is incidental to the owner- 
ship of the vessel which earns it, & therefore a 
transfer of a share in a ship passes the corre- 
sponding share in the freight, under aa existing 
charterparty, without the mention of the word 
“ freight.” 

(2) In equity, an assignment of freight to bo 
earned is valid. 


into contracts at difleront rates of 
freight with shippers to whom bills of 
ladinff were granted by the mastei at 
the request of the charterers ; — Held : 
the owners of the vessel had no direct 
action against the shippers for tho 


freight duo by them. — ^Mitoukll, etc. 
V, Burn, etc. (1874), 1 R. (Gt. of Boss.) 
900 ; 11 Sc. L. R. 518.— SCOT. 

0 . Right of charterer to freight , '\ — 
Mitchell, etc. v. Burn, etc. (1874), 
1 R. (Ct. of Sees.) 900 ; 11 So. L. R. 


518.— SCOT. 

PART VIII. SECT. 3, SUB-SECT. 2.— D. 

4688 i. Right of purchaser to receive 
freight,] — Dobbyn v, Combrford 
(1860), 10 I. Ch. 11. 327. -IR. 
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A ship was chartered by her owner. After- 
wards, m Juno, 1854, he sold twenty-four shares 
w tl^ ship to A., & the remaining forty shares to 
li., & 1*1 pec. he assigned tlio freight to C. A. 
registered before, & B. after C.’s assignment ; but 
C. gave the fhst noUco to the charterers i—IIeld : 
iv. 8 right to the freight had jiriority over B.. but 

(3) One who is interested in the freight alone, 
severed from the ship, held liable to contribute his 
proportion of the expenses incurred by the ship 
m ^mmg tiie freight.— J .tndsay v, Gibbs ( 1856), 

228 ; 2 Jut. N. S. 
1039 ; 4 W. B. 788 ; ,52 B. 11. 1209 ; subsequent 
VJ^oceed^ngs (1858), 26 Beav. 51 ; (1859), 3 De G. 
& J. 090, L. JJ. 

^n»wto<wns <0 (1) Refd. The Eclniond (1860). Liwh. 

(1«72).L. U. 11 Kq. 32. 

Reid. Keith V. Burrows (1870), 1 C. 1*. D. 722, 

4639. -- — Sale during voyage— Covenant in 
charterparty to pay freight to owner— Right to 
freight as between purchaser & assignees of bank- 
rupt owner.] — covenant in a charterparty of 
affreightment, to pay freight to the owner for the 
hire of the vessel, is not transferred to the vendee 
by a bill of sale of the ship, made during the voy- 
age ; & such owner afterwards becoming bkpt., 
his assignees, & not the vendee of the ship, have the 
legal right to receive the freight <fc demurrage due 
from the freighter upon the charterpartv. — S plidt 
V. Bowles (1808), 10 East, 279 ; 108 E^. K. 781. 
^n^no/afwms .’—ExpId. Morrison v. Parsons (1810), 2 Taunt. 

407. Distd. Dean v. McGhie (1826), 4 Bing. 4r». Refd. 

Kerswill i\ Bishop (1832), 2 Or. & J. 529; Gibson v. 

1 Cooke V. Hemming (1868), 

Jj« xv, o C* 1\ 

4640. Goods shipped freight free on- 

owners* account— Indorsement of bill of lading.]— 

Mercantile Bank v, Gladstone, No. 2198, ante, 

4641. Assignment of chartered ship before 

voyage— Purchaser entitled to freight if earned.]— 

If the owner of a ship, having chartered her for a 
voyage, assigns her before the voyage, though he 
afterwards assign the charterparty to another, if 
she earns freight, the assignee of the ship is entitled 
io the freight, as incident to the ship. But lie 
cannot sue on the charterparty otherwise than in 
the name of the assignor. — Morrison v. Parsons 
(1810), 2 Taunt. 407 ; 127 E. B. 1180. 

Annotaiions .‘—Held. Case v. Davidson (181(5), 5 M. & S. 

(1826), 4 Blnpr. 45; ;Mo.ss v, Smit lj 

(18j 0), 9 C. B. 94 ; Bristow v. Whitmor (3 (18,58), John. 

96 ; Willis V. I'almcr (1859), 7 C. B. N. S. 340 ; Kusden r. 

; Keith v. Burrows (1S77), 

J7 L. 1. 291. 

4642. Charterparty assigned to another 

— Right to sue on charterparty in name of assignor.] 

— Morrison v. Parsons, No. 4(i41, ante. 


E. Where Ship Mortqaged. 

(a) hi General. 

4643. Right of mortgagee to freight — Mortgage 
of share of ship — ^Mortgagee’s rights & liabilities 
same as mortgagor’s.] — Green v. Briggs (1848), 
6 Hare, 395 ; 17 L. J. Ch. 823 ; 11 L. T. O. S. 
412 ; 12 Jur. 326 ; 07 E. K. 1219 ; subsequent 
proceedings (1849), 0 Hare, 682. 

Annotations : — Apld. Alcjxander v. Simms (1854), 5 Dc G. M. 
& G. 57. Consd. Lindsay v. Gibbs (1856), 22 Beav. 522. 
Distd. Japp V. Campbell (1887), 57 L. J. Q. B. 79. Refd. 
The Edmond (1860), 2 L. T. 192 ; Vannor r. Frost (1870), 
39 L. J. Ch. 026. 


4644. No right to freight against owner 

of unmortgaged share.] — A part owner of a ship, 
whose share was subject to a mtge., agreed with the 
other part owner, whose share was not subject to 
any mtge., but without the concurrence of the 
mtgee., to purchase guano on the joint account of 
the two part owners, & bring it in the ship to 
England. On the completion of the voyage, & 
when the cargo was about to be discharged, tlie 
mtgee. took possession : — Held : he had no claim 
against the owner of the unmortgaged share for 
freight, & could, at the utmost, only claim to adopt 
the mtgor.’s contract, & to stand in his place as 
to the profits of the adventure, after deducting all 
expenses. — Alexander v. Simms (1854), 5 De G. 
M. & G. 57 ; 2 Eq. Rep. 861 ; 23 L. J. Ch. 721 ; 
2 W. B. 329 ; 48 E. B. 791, L. JJ. ; subsequent 
proceedings (1855), 20 Beav. 123. 

Annotations : — Distd. Gumm v. Tyrie (1864), 4 B. & S. G80 ; 

The Harriet (1868), 18 L. T. 804 ; Japp v. Campbell 

(1887), 57 L. J. Q. B. 79. 

4645. As against Indorsee of bill of lading.] 

— Gumm v. Tyrie, No. 4701, post 

4646. Mortgagor allowed to receive freight.] 

— The mtge. of a ship c.arries with it a right to 
receive the freiglit earned by the ship ; & although 
the mtgee. cannot recover back from the mtgor. 
freight which he has allowed the mtgor. to receive, 
yet lie may at any time intercept the freight 
by givdng notice to the iritgor. consignee, or 
charterer that he intends to exercise his right of 
property, & to require the freight to be paid to 
him. The owner of a sliip assigned the freight 
not yet earned, &, three days afterwards, with the 
knowledge of the assignee, mortgaged the ship 
t/O defts., who registered their mtge. Tlie assignee 
neglected to give notice of his claim upon the 
freight to the mtgees. : — Held : the assignee 
w'as not entitled to set up any right to such 
fr<dght in opposition to the rights of the mtgees. — 
Wilson v. Wilson (1872), L. R. 14 Eq. 82 ; 41 
L. J. (Ti. 428 ; 26 L. T. 846 ; 20 W. R. 436 ; 1 
Asp. M. lu 0. 265. 

AnnoUitions : — Expld. The Benwoll Tower (1895), 72 L. T. 

664. Consd. Shimto v. Biggart, [1903] 1 K. B. 683. 

4647. Vessel worked by mortgagor.] — 

A ligliterman liaving a vessel. being indebted 
to A. & B., agreed to assign it to tliom for the 
debt, & their names were painted on it ; but it was 
furtlier agreed, tliat he sliould work I lie vessel, 
paying one-third of the prohts to A. & B. After 
ids death his wido^v worked the vessel, &; carried 
three freights of limestone for A., & now brought 
an action against liirn t o recover the amount ; — 
Held : the action could be maintained by her, for 
.slie ought to receive tlu‘ whole height, & then pay 
over the third to A. A B. jointly — ^Welduake v. 
Hirst (1823), 2 L. J. O. S. K. B. 2. 

4648. Right to intercept freight by notice — 

To mortgagor, consignee or charterer.] — Wilson 
V. Wilson, No. 4646, ante. 

4649. Mortgage registered — Right as against 

prior assignee of freight — ^Mortgagee without 
notice.] — Wilson v. Wilson, No. 4040, ante. 

4650. Right not transferred by virtue of 

mortgage alone.] — (1) A mtgee. of a ship does not, 
v»rdinarily speaking, obtain by the mtge. alone, 
a transfer, by way of contract, or assignment, of 
the right to freight. The mtgor. remains the 
dominus of the ship with regard to everything 


PART VIII. SECT. 3, SUB-SECT. 2.— 
E. (a). 

p. Right of mortgagee to freight — 
Freight received by agents .] — Before the 
mtfcee. of a ship obtained possession, 
& after her arrival in port-, the oAviier’s 
agrent, who was also agemt for the 
charterers & consignees, arranged 


with them that tho freight should bo 
discharged by a sale to him of part 
of t ho cargo, instead of payment being 
made as tho charterparty provided. 
Upon this arrangement tho cargo was 
landed, & stored with wharfingers : — 
Held: tho mtgee. *8 Hen for freight 
was ended. — Belfast Haubouk 


Combs, v. Lawtheb & Marine Invest- 
ment SocTETT, The Edward Card- 
WELL (1865), 12 L. T. 677 ; 17 I. Ch. R. 
54.— IR. 

Q. .]— Under the charterparty 

tho freight of a ship was payable to 
the captain by the consignee of the 
cargo at V. On reaching that port 
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relating to its employment, or non-employment, or 
to any rate of freight to be earned by its employ- 
mentr until the mtgee. takes possession. The 
mtgce. on taking possession becomes the owner, 
& it is by virtue of that ownership, & not by virtue 
of any antecedent contract or right, that he is 
entitled to receive the freight, which, by contract 
or otherwise, is lawfully payable. 

(2) Goods which, by the terms of the bill of lading 
have been carried upon a nominal amount of 
freight, can be lawfully demanded, by the holder 
of the bill of lading, on payment of that amount. 

(3) The owner of the ship cannot, by his subse- 
sequent acts, give to his mtgees., as against the 
holder of a bill of lading, rights different from those 
possessed by himself under it. M. was the owner 
of sixty shares in a ship. B., who acted as master, 
was the owner of the remaining four shares. As 
B. could not get at San Francisco, where he was, 
any employment for the ship, he determined to 
obtain a cargo of wheat & bring it to England “ on 
ship’s account.” Not having money to purchase 
the wheat, lie obtained the cargo on the credit of 
P. & CO. To them he gave bills of lading, describ- 
ing the wheat as “ shipped on owner’s account,” 
deliverable to the order of P. & co. “ at freight of 
la. per ton.” Bills of exchange for the price of 
the wheat, afterwards duly accepted by M., were 
also given to P. & co. M., who carried on business 
in London, had obtained from K. & co., merchants 
in Ijondon, advances of money, &, by way of 
security, had ^ven them a mtge. of his shares in 
the ship. W'hile the ship was on its voyage M. 
arranged with B. & co., also of London, to make 
him advances to take up the bills of exchange ; 
the advances were made, & for these advances he 
agreed that B. & co. should receive the bills of 
lading, Sc certain policies of insurance effected 
by him, & should sell the cargo for his account Sc 
their OMm. B. Sc co. sold the cargo of wheat to 
third persons. The sale-note described the wheat 
as “ at the price of 43s. 6d. per quarter of 600 lbs., 
shipped . . . including freight Sc insurance, 
etc. . . . Vessel to discharge afloat. Payment, 
cash in London, within seven days,” etc. The 
last sentence of the note was, “ As cargo is coming 
on sliip’s account, freight is to be computed at 
55^. per ton of 2,240 lbs., Sc invoice to be rendered 
accordingly.” The invoice, made out by M., 
contained these words “ 6,179 qrs. @ 43s. 6d. per 
500 lbs.” “ Freight on tons 1,379-7-1-3 @ 55a. 
per 2,240 lbs.” 31. obtained from B. Sc co. 
necessary advances, with which he took up the 
bills of exchange, which, with the bills of lading 
attached, were then handed to him. Both sets 
of bills were delivered to B. & co. with a memo- 
randum indorsed on the bills of lading that they 
were ” assigned to B. Sc co.,” & ” the freight 
assigned is at the rate of 65«. per ton, & not the 
nominal amount of la. per ton.” The bills of 
lading Sc invoice were sent to the purchasers of 
the wheat. When the vessel arrived K. Sc co., 
as mtgees. of the ship, took possession of it. The 
purchasers of the wheat claimed delivery of it to 
them on payment of the freight stated in the bills 
of lading : — Held : they were entitled to the 
delivery of it on payment of that freight, for the 


bills of lading could not, under the circumstances 
of the case, be altered, Sc the 66a. per ton intro- 
duced into the bought-note, formed part of the 
whole purchase-money, being a payment to be 
made on delivery of the cargo. Sc though called 
“ freight ” did not properly bear that character. — 
Keith v. Burrows (1877), 2 App. Oas. 636 ; 40 

L. J. Q. B. 801 ; 37 L. T. 291 ; 25 W. E. 831 ; 3 
Asp. M. L. C. 481, H. L. 

AnnoiaHona : — Aa to (1) COlUld. Swan v. Barber (1870), 6 
Ex. D. 130. Apld. Cory v, Stewart (1886), 2 T. L. R. 508. 
Oonsd. J^p V. Campbell (1887), 57 L. J. Q. B. 79 ; The 
Benwell Tower (1895), 72 h. T. 664. Apld. The Heather 
BdU, fl901] P. 272. Gonad. Law Guarantee & Trust 
Soo. V. Rushan Bank for Foreijfn Trade, [1905] 1 K. B. 
815. Refd. Simpson v. ThompHon (1877), 3 App. Cos. 
279 ; Anderson v. Butler*8 Wharf Co. (1879), 48 L. J. 
Ch. 824 ; Shilllto v, Blggart, [1903] 1 K. B. 683 ; The 
Manor, [1907] P. 339. OeneraUy, Reid. The Rod Sea, 
[1896] P. 20 ; Barque Robert S. Besnard Co. v, Murton 
(1909), 101 L. T. 285 ; Coker v. Bolton (1912), 82 
L. J. K. B. 91. Mentd. Nahmaschlncn Fabrik Act. v. 
Pickford & Lee & Harris (1888), 4 T. L. R. 617. 

4651. Appointment of receiver.] — In an 

action in personam by pltf . claiming to be equitable 
mtgee. of the foreign ship F. Sc her freight to secure 
a liability incurred by him in accepting bills of 
exchange which had been drawn by the managing 
owner, it appeared that the alleged mtge. was 
given to pltf. by the managing owner ; that pltf., 
when he accepted the bills, tliough the managing 
owner was solo owner, & that it was subsequently 
sworn on affidavit that the managing owner was 
only a part owner, but it did not appear whether 
the amount of the bills was in fact expended on 
the purposes of the ship. 

The F, was in an English .port under charter to 
carry cargo to a foreign port, when, on application 
by pltf., the judge made an order appointing a 
receiver Sc authorising him to i)roceed with the 
ship to the foreign port & there receive the ship 
Sc all the freight due upon the voyage. Lefts, 
appealed : — Held : even assuming tlie managing 
owner to be only a part owner, yet, as it did not 
appear that the amount of the bills was not ex- 
pended solely for the purposes of the ship, the ct. 
had authority to appoint a receiver to receive 
the whole of the freight, Sc in the circumstances, it 
was expedient that the order should stand. — 
Burn v. Herlofsen Sc Siemrnsbn, The Faust 
(1887), 56 L. T. 722 ; 3 T. L. E. 382 ; C Asp. 

M. L. 0. 126, C. A. 

Annotation : — Reid. Pringle Adam v. Dixon (1896), 2 Com. 
Cos. 38. 

4652. Freight received by agents — Agents 

making periodical distributions — Right to freight 
earned Sc received after notice to agents.] — E. was 

the mtgee. of certain shares in two ships. The 
profits were received by B. A. & co., who made 
peiiodical distributions once a year in Mar., 
amongst the persons entitled. E. gave notice in 
Nov. of the mtge. : — Held : E. was only entitled 
to the freight earned Sc received by B. A. & co., 
after the notice, & before that date the mtgor. 
was entitled, as the fact that the agents only 
accounted to the persons entitled at stated periods 
made no difference. — E ssarts v. Whinney (1903), 
88 L. T. 191 ; 19 T. L. R. 235 ; 9 Asp. M. L. C. 
363, C. A. ^ 

(6) Mortgagee taking Possession, 

4663. Right of mortgagee to freight.] — The 

it&ree. of a shin cannot sue in his own name for 


the oaptain received a letter from a 
mtgee., stating that he took posses- 
sion of the ship In that character & 
directing the freight to be remitted 
mtgw.’s agents at V. 
exhibited to the captain a notariai 
copy of the mtge., but did not in any 
way Interfere with the ship. The 


captain received the freight & under 
the directions of the trustee for the 
creditors of the owner, who had be- 
come bkpt., remitted the freight to 
the trustee : — Held : the mtgee. had 
not taken possession of the ship before 
the cargo was dlBohsurmd & thereforo 
had not acquired right to the freight. 


—Duncan v. Don (1861), 23 Diml. 
(Ot. of SesB.) 544 ; 33 So. Jur. 276.— 

SOOT. 

PART VIII. SECT. 8, SUB-SECT. 2.— 
E. (b). 

4658.1. Right of mortgetoee to freight.] 
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the freight accruing after the mtge. — C hinnbry v. 
Blackman (1784), 3 Doug. K. B. 391 ; 1 Hy. Bl. 
117, n. ; 99E. R. 712. 

AnnotaJtiona : — Apld. JackBon v, Vernon (1789), 1 Hy. Bl. 
114. Distd. Dean v. M‘Ghlo (1826), 12 Moore, C. P. 185. 
Congd. Briggs 1 ?. Wilkinson (1827), 7 B. & C. 3() ; KerswUl 
V. Bishop (1832), 2 Cr. & J. 529 ; Shlllito v. Biggart, 11903] 

1 K. B. 683. Refd. Myers v. WiUls (1855), 17 C. B. 77 ; 
Wiliifl V. Palmer (1860), 7 0. B. N. S. 340 ; linsdon i>. Pope 
(1868), L. K. 3 Kxch. 209. 

4654. .] — ^Accruing freight passes to the 

mtgee. of a ship, who takes possession before 
the conclusion of the voyap, notwithstanding 
6 Geo. 4, c, 110, s. 45, which enacts that the 
mtgee. shall not be deemed owner except so far as 
necessary for the purpose of rendering the ship, 
etc., available, etc., for the payment of the debt, 
for securing the payment of which the transfer 
shall have been made. — Kerswill v. Bishop 
(1832), 2 Cr. & J. 529 ; 2 Tyr. 002 ; 1 L. J. Ex. 
227 ; 149E. R. 224. 

Annotations Alexander v. Simms (185.3). 18 Bcav. 

80. Apld. llTiHdon V. Pope (1868), L. K. 3 Exoh. 269. 
Eefd. WoodB V. Head (1850), 15 L. T. O. S. 90 ; Wilson 
v. Wilson (1872), L. R. 14 lOq. 32 ; Anderson v. Butler’s 
Wharf Co. (1879), 48 L. J. Ch. 824. 

4655. .]-~-In July, 1853, pltf. being the 

owner of a ship sold it to D., of the firm of D. &> 
CO., for £4:,125 & received in payment the draft 
of D. & CO. on B. at twelve months date. In 
Sept. 1853, the ship sailed from London on a 
voyage to San Francisco & thence on a seeking 
voyage home. In June, 1854, the captain, who 
was sent out by D. to take charge of the vessel, 
chartered it to load a cargo of flour for Sydney. 
Some days before the bill of exchange became due 

D. & CO. requested pltf. to renew it, &- he consented 
to do so on having the vessel transferred to him 
as a security. The vessel was accordingly trans- 
ferred to him by deed of assignment which was in 
the form of an absolute sale. In Oct. 1854, the 
captain, who had no knowledge of the assignment, 
received £1,000 on account of freight, Ac- remitted 
it to D. & CO. by a biU of exchange. In Nov. 
1854, D. & CO., who had acted as ship’s husband, 
became bkpt. : — Held : (1) though the assignment 
was in forai absolute, yet the et. might look to 
the real nature of the ti'ansaction & see that it 
was by way of mtge. only ; (2) pltf., being only 
a mtgee. & not having taken any step to obtain 
posse.^sion, was not entitled to the freight. — 
Gardner v. Cazenove (1856), 1 II. & N. 423 ; 26 
L. J. Ex. 17 ; 7 L. T. 339 ; 5 W. R. 195 ; 156 

E. R. 1267. 

Annotations: — As to (1) Apld. The Innlnfallen (1866), L. R. 
1 A. & E. 72. Consd. Ward v. Bock (1866), 13 C, B. N. b. 
CG8. Refd. Gumm v. Tyrie (1864), 4 B. & S- 080. As 
to (2) Apld. Willis r. Palmer (li<59), 7 C. B. N. S. 340. 
Distd. Rusden v. Pope (1868), L. R. 3 Exch. 209. 

4656. .] — (1) The right of a ship’s husband 

to be repaid out of the freight for advances made 
on account of the ship is a right of lien or retainer 
&; not in the nature of a charge on the freight ; 
& therefore if he is removed from his office by the 
owners before he is in a position to receive the 
freight, an assignee of his interest in the freight 
cannot maintain a claim to it as against the owners. 

(2) When an entire ship is in mtge., in order to 

defeat the right of the mtgor. to receive the freight, 
the mtgee. must take possession of her before the 
completion of her voyage. , ^ ^ 

(3) Where the mtgor. of certain shares is ship s 
husband, if the mtgees. join with the owners of 
the other shares in the ship in the appointnaent 
of a new ship’s husband before the completion 
of the voyage, the mtgor. loses all right as ship s 


husband to receive the freight. In Aug. 1876, R. 
was mtgor. of certain shares in a vessel, & also was 
acting as ship’s husband, & defts. were charterers 
of the vessel for the voyage upon which she was 
then employed. R. obiained from pltfs. a loan 
of £200, & by a letter dated Aug. 30. requested 
defts. to pay to pltfs. the freight due on the charter. 
On Sept. 20, the mtgees of R.’s shares & the 
owners of the other shares appointed E. ship’s 
husband in place of R. Upon Oct. 11, the vessel 
completed her voyage, &> upon Oct. 14, began to 
discharge her cargo ; upon Oct. 16, defts. sent to 
pltfs. a cheque for £200, which they afterwards 
dishonoured, E. having claimed the amount of 
the freight: — Held: pltfs. could not maintain 
an action to recover the amount of the cheque. — 
Beynon V. Godden (1878), 3 Ex. D. 263 ; 39 
L. T. 82 ; 26 W. R. 672 ; 4 Asp. M. L. C. 10, C. A. 
AnnoUiHon :—As to (1) Refd. The Benwell Tower (1895), 

72 L. T. 664. 

4057. As against assignees of bankrupt 

mortgagor — ^Provision by mortgagee for seamen’s 
wages.] — (1) The owner of a ship mtged. her whilst 
at sea, & afterwards became bkpt. The agents of 
the mtgee. took possession of her on her homeward 
voyage ; &, after her arrival in port, received 
moneys on account of freight, & paid disburse- 
ments, viz. port charges & seamen’s wages, exceed- 
ing the amount of the freight received : — Held : 
the assignees of bkpt. could not maintain an action 
for money had & received, to recover the amount 
of the freight from the agents of the mtgee., 
they having paid a larger sum on account of 
charges on the ship, & which bkpt. as owner was 
bound to discharge. ^ 

(2) 4 Geo. 4, c. 41 & 6 Geo. 4, c. 110, contain 
a proviso, that the mtgee. may take possession, 
for the purpose of sale, “ or otherwise.” From 
that it must be inferred, that he may use the ship 
as he pleases. A mtgee. is justilied in entering 
the vessel before the freight becomes due, & has 
no right to part with the goods until the freight 
has been paid {per Cur.). — Dean v. M‘Giiie (1826), 

4 Bing. 45 ; 2 C. &; P. 387 ; 12 Moore, C. P. 185 ; 

5 L. J. O. S. 0. P. 44 ; 130 E. R. 685. 

Annotations :—As to (2) CoMd. European & 

Mail Co. V. Royal Mall Steamer-Packet Co. (1858), 4 

K. & J. 676. Generally, Refd. Kerswill v. Bishop (1832), 

2 Tyr. 602. 

4050. .] — A mtge. of a vessel carries 

with it the freight & the mtgee. intervening by 
taking possession or by an act equivalent to taking 
possession, before the freight becomes payable is 
entitled as against the mtgor. or his assignees in 
bkpey. to receive it. Tlie owner? of a ship having 
mtged. it to pltf. cliartered it to S. & D., for a 
voyage to Brass river, two-thirds of the freight 
being payable live days after sailing from Liverpool 
the remaining ono-third on receipt of the captain’s 
advice of delivery at Brass river. Pltf. demanded 
the two-thirds freight from the owners both before 

6 after it was payable but did not obtain it. Alter 
the complete discharge of the vessel at Brass river 
but before receipt of the captain’s advice of delivery, 
pltf. gave notice of his mtge. to the charterers & 
rn the return of the vessel to Liverpool took pos- 
session of her outside the port : — Held : 
(1) although the mtgee. could not sue upon the 
charterparty, yet he was by virtue of his mtge. 
entitled as against the owners to claim & to receive 
the freight ; (2) his right to receive the freight 
might be perfected by his taking possession or 
doing an act equivalent to taking possession at 


—A mtgoe. who has taken possession to the claim for neoe^air 8«PPjl®8 
of a vessel under his nrtge. fa entitled for the 

to the freight accruing due, subject leged & ranks before him.— -R iokford 


V. Dart 8c Canada Sugar Rkfininq 
CO. (1888), M. L. R. 4 Q. B. 70.— 

CAN. 
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any time before the freight was payable, although 
after it had been actually earned ; (3) actual 

possession being impossible, notice to the mtgors. 
& to the charterers was an act equivalent to taking 
possession & pltf. having done all that was possible 
to manifest his right was entitled to be paid the 
freight. — ^Rusden v. Pope (1868), L. R. 3 Exch. 
269 ; 37 L. J. Ex. 137 ; 18 L. T. 651 ; 16 W. R. 
1122; 3Mar. L. C. 91. 

Annotations: — As to (1) Consd. Wilson v. WOson (1872), 

L. H. 14 Eq. 32. As to (2) Refd. Anderson v. Butler’s 

Wharf Co. (1879), 48 L. J. Ch. 824. As to (3) Consd. The 

Benwell Tower (1895), 72 L. T. 664. Reid. Liverpool 

Marine Credit Co. v. Wilson (1872), 26 L. T. 71 7. Oenerally, 

Mentd. Duncan v. Cashin (1875), L. K. 10 C. P. 554 ; 

Engrelback v, Nixon (1875), L. 11. 10 C. P. 645 ; Jennings 

V. Mather, [1901] 1 K. B. 108. 

4659. As against ship’s brokers — Ad- 

vancing money for ship’s use.] — Ship brokers 
advancing moneys to the owner of a ship for 
the ship’s use, having at the same time notice, & 
by an indorsement on the ccrtiftcate of registry, of 
a prior mtge. on the ship, are not entitled to be 
repaid their advances out of the freight in priority 
to the mtgee., although the mtgee. does not take 
possession x)f the ship until after she has entered 
the docks from her homeward voyage. — Gibson v. 
Ingo (1847), 6 Hare, 112 ; 67 E. R. 1103. 
Annotations .-—Refd. The Celtic King, [ 1 894 1 P. 1 75. Mentd. 

Knight V. Bowyer (1858), 2 De G. & J. 421. 

4660. As against purchaser without notice.] 

— (1) The registered owner of forty eight shares in 
a ship belonging to the port of iverpool autho- 
rised the captain, who was the o\^ner of the other 
shares, by a power of attorney, t-o sell his forty- 
eight shares in the ship. The captain sailed with 
the ship on her voyage to Sydney, with her certi- 
ficate of registry on board ; wliilst the ship was 
at sea, the owner of the forty eight shares mtged. 
them to pltfs. A memorandum of the mtge. was 
registered at the custom house at Liverpool, & 
a note thereof was indorsed on the mtge. On 
arriving at Sydney subsequently to the date of 
the mtge., the captain, acting in his own right & 
on the power of attorney, sold the entirety of the 
ship to deft., who was resident at Sydney, & who 
registered the ship de novo at that port, & subse- 
quently, at his own expense, freighted the ship 
with a cargo for London direct. She arrived in 
the London Docks. Pltfs. had no notice of the 
power of attorney given to the captain, & neither 
the captain nor deft, had any notice of the previous 
mtge. to pltfs. Pltfs. & deft, both took possession 
of the ship on her arrival at the London Docks, & 
pltfs. as mtgees., & deft, as purchaser, claimed 
the forty eight shares of the ship & of the freight ; 
— Held : pltfs. were entitled to the shares both of 
the ship & of the freight paramount to deft., but 
subject to allowing him in account the proportion 
of the outfit of the ship & of the voyage to lx>ndon. 

(2) The mtgee. of a ship, who takes possession 
before the conclusion of the voyage, is entitled to 
the then accruing freight (Parker, V.-O.). 

(3) A mtgee. who takes possession of the ship at 
any time before the cargo is discharged comes 
wdth the rule. The right to the freight does not 
accrue until the goods are not only conveyed to 
their destination, but are also delivered (Parker, 
V.-C.). 

(4) When the mtge. is of the entirety, the mtgee. 
can take exclusive possession, so as to entitle 
himself to the freight. But when the mtge. is of a 
share only, he cannot effectually take possession, 
so as to entitle himself singly to receive the freight. 
In such a case, I consider that the mtgee., even 
without formally taking possession, if he gives 
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notice of his mtge. to the part owners in possession 
of the ship, & requires payment to himself of the 
share of freight belonging to his mtged. share of 
the ship, would at least entitle himself to receive 
such share of all freight accruing & not actually 
due at the time of the notice (Parker, V.-C.). — 
Cato v. Irving (1852), 6 De G. & Sm. 210 ; 21 
L. J. Ch. 675 ; 18 L. T. O. S. 345 ; 16 Jur. 161 ; 64 
E. K. 1084. 

Annotations: — As to (1) Refd. Japp v. Campbell (1887), 57 

L. J. Q. B. 79. As to (3) Consd. ShlUlto r. Blgprart, [1903] 

1 K. B. 683. Reid. Brown v. Tanner (1868), 3 Ch. App. 

597. As to (4) Refd. Alexander v. Simms (1853), 18 Beav. 

80. 

4661. Freight received by mortgagor after 

execution of mortgage — Before possession taken.] — 

A mere mtge. of the ship does not give the mtgee. a 
right to the earnings of the ship received by the 
mtgor. after the execution of the mtge., but before 
the mtgee. takes possession. — ^Willis v. Palmer 
(1860), 7 C. B. N. S. 340 ; 29 L. J. C. P. 104 ; 2 
L. T. 626 ; 6 Jur. N. S. 732 ; 8 W. R. 295 ; 141 
E. R. 847. 

Anwitaiion : — Refd. Essarts v. Wbinney (1903), 88 L. T. 

191. 

4662. As against assignee of freight.] — 

Brown v. Tanner, No. 4721, post. 

4663. Mortgagee giving notice to 

consignees.] — Wilson v. Wilson, No. 4646, ante. 

4664. As against equitable charges — Right 

of mortgagee to tack.] — The first ^(^giste^c^d mtgee, 
of a ship, by taking possession of her before the 
freight is completely earned, obtains a legal right 
to receive the freight, & to retain thereout not only 
what is duer on his first mtge:, but also the amount 
of any subsequent charge which he may have 
acquired on the freight, in priority to every 
equitable charge of which he had no notice ; Sc it 
makes no difference that a subsequent incum- 
brancer was the first to give notice to the cliarterers 
of his charge on the freight-. — IdVERPOOL Marine 
Credit Co. v. Wilson (1872), 7 Ch. App. 507 ; 
41 L. J. Ch. 708 ; 26 L. T. 717 ; 20 W. R. 665 ; 
1 Asp. M. L. C. 323, L. JJ. 

Annotations: — Consd. The Benwell Tower (1895), 72 L. T. 

604; Shillito v. Blgrj?art, [1903] 1 K. B. 683. Refd. 

Keith V. Burrows (1876), 1 C. 1’. D. 722 ; Anderson v. 

Butler’s Wharf Co. (1879), 48 L. J. Ch. 824. 

4665. Right by virtue of ownership.] — 

Keith v. Burrows, No. 4650, ante. 

4666. As against creditors obtaining 

garnishee order.] — In Oct. 1883, W. mtged. to 
ifitfs. certain shares in a ship. Subsequently W., 
who was captain & ship’s husband of tlie sliii), 
incurred liabilities to defts. for goods supplied to 
disbursements made for the ship. In Mar. 1886, 
the ship was chartered for a voyage from Montreal 
to Liverpool, the freight being payable one third 
at Quebec & two thirds on right delivery of the 
cargo in Liverpool. Immediately upon arrival of 
the ship in I iverpool, pltfs. took possession & 
gave notice to the owmers of the cargo to pay the 
freight to them. Defts. afterwards obtained 
judgment against W., & obtained garnishee orders 
upon the receivers of the cargo attaching the 
freight due from them : — Held : defts. had no 
right to the freight as against pltfs.-*- J app i?. 
CAMPBELL (1887), 57 L. J. Q. B. 79 ; 4 T. L. R. 63. 

4667. Prior unregistered mortgagee re- 

ceiving freight as assignee — Right as against sub- 
sequent registered mortgagee — Freight assigned 
after notice of subsequent mortgage. i — On Oct. 
28, 1892, S. being the registered owner of the J5., 
executed a mtge. to the M. co., which recited that 
they had accepted drafts of S.’s firm for £20,()00, 
& might make further adva^nces from time to time 
to S. or on account or to order of him or his firm. Sc 
in order to secure the M. co. payment in cash upon 



Part VIII. — Freiuht. 


637 


demand of said advances, any renewals of same, 
& any father or other payments or claims of any 
description which might be due or growing due, by 
S. or his firm to them on any account, 8. cove- 
nanted to pay them the sums for the time being 
duo on the mtge. whether by way of principal or 
interest ; for the purpose of better securing to 
them “ the payment of such sums as last aforesaid,** 
he mtged. the ship B, This mtge. was registered 
as a mtge. to secure an account current on the day 
it was executed. On same day S., by letter, re- 
quested the M. CO. to make him advances by 
acceptances, &, as security for same & any other 
advances whatsoever present or future, said he had 
mtged. or would mtge. the B. It was part of the 
arrangement that the amount covered by the bills 
should be reduced at the end of every six montlis. 
On Apr. 20, 18913, 8. failed to make the due 
reduction. On May 15, he granted a second 
mtge. on the B. to T. Bros., which was registered 
on May 30. On Sept. 1, he, in consideration of a 
further advance, hypothecated to the M. co. an 
equal amount of the freight of the ship, wMch was 
then chartered to load a general cargo. He 
directed his agents at the port of discharge to x>ay 
that proportion of freiglit to the M. co., notice 
being given to T. Bros. He subsequently executed 
an assignment of the freight to the M. co. to secure 
advances for necessary disbursements. T. Bros, 
transferred their mtge. to pltf., on whose behalf an 
attachment was placed upon the freight. The 
ship was sold by the M. co., under their power 
of sale, & they paid themselves their advances 
under the first mtge. They tmthcr claimed out 
of the proceeds of the sale the subsequent advances 
secured by the assignment. Before making the* 
further advances the M. co. liad notice of the second 
mtge. : — Held : the last advances were covered 
by the first mtge., but the M. co. were not entitled 
to payment out of proceeds of the sliip in priority 
to the claim of pltf, as assignee of T. Bros. — The 
Benwell Tower (1895), 72 L. T. 604 ; 8 Asp. 
M. L. C. 13. 

4668. Coal supplied for voyage on which 

freight earned — Right of mortgagees as against 
vendors of coal.] — Kesps. sold in this country coal 
to the owners of the A, for a voyage to Monte Video 
& back, payment to be at thirty days. Subse- 
quently, applts., as mtgecs., took constructive 
possession of the A. By an order of ct. the freight 
of the A, was ordered to be collected, the necessary 
disbursements i)aid, & the balance brought into 
ct. Kesps. not having been paid for the coal 
supplied, claimed to be entitled to payment out 
of the freight which had been earned on the voyage 
to Monte Video & back : — Held: although the coal 
was used for the purpose of earning freight on that 
voyage, it was supplied to the mtgors., & not to 
applts., &; therefore resps. were not entitled to 
payment out of the freight, which must be paid to 
applts. as mtgees. — El Argentino, [1909] P. 236 ; 
78 L. J. P. 102 ; 101 L. T. 80 ; 25 T. L. R. 518 ; 
11 Asp. M. L. C. 280. 

4669. When possession may be taken — Before 
conclusion of voyage.] — Kerswill v. Bishop, No. 
4654, ante, 

4670. .] — Cato v, Irving, No. 4600, 

ante, 

4671. Before cargo delivered.] — Cato v , 

Irving, No. 4060, ante. 

4672. .] — Beynon v. (todden No. 

4056, ante. 
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4673. Before freight payable— Although 

actuaUy earned.] — Rubden v. Pope, No. 4658, ante. 

4674. How possession may be taken — By giving 
notice — & requiring payment of shares — ^Mortgagee 
of shares.] — Cato v. Irving, No. 4660, ante. 

4675. To mortgagors & charterers.] — 

Rubden v. Pope, No. 4658, ante. 

4676. Ship’s husband mortgagor of shares — 

Mortgagees & owners of other shares appointing 
new ship’s husband.] — ^Beynon v. Goddbn, No. 
4650, ante. 

What freight passes to mortgagee.] — See Sub- 
sect. 2, E. (c), poet. 

(c) Wlmt Freight paeeee to Mortgagee. 

4677. Freight accruing due.] — Dean v. M‘Ghie, 
No. 4657, ante. 

4678. .] — Kerswill v. Bishop, No. 4654, 

ante. 

4679. .] — Cato v. Irving, No. 4000, ante. 

4680. .] — Gardner v. Cazenove, No. 4655, 

ante. 

4681. Right of mortgagee to sue in own 

name — Freight accruing due after mortgage.] — 
Chinnery V. Blackman, No. 4653, ante. 

4682. & actually contracted for — Before 

possession taken.] — K eith v. Burrows, No. 4650, 
ante. 

4683. Freight previously earned but unpaid.] — 

A mtgee. of a shij) is not entitled to unpaid freight 
which became due previously to the date of his 
taking possession of the ship. — Shillito v. Big- 
GART, [1903] 1 K. B. 683 ; 72 L. J. K. B. 294 ; 88 
L. T. 426 ; 51 W. R. 479 ; 19 T. L. B. 313 ; 47 
Sol. Jo. 354 ; 9 Asp. M. L. 0. 396 ; 8 Com. Cas. 137. 

4684. Amount of freight payable — Bill of lading 
freight.] — Keith v. Burrows, No. 4650, ante. 

4685. Nominal freight.] — S., a partner 

in a firm at Liverpool, & sole owner of the ship 
Fllcn, entered into an arrangement, by which the 
Ellen was in 1850, & 1851, consigned during several 
voyages to H., a partner in the firm of H. & C. H., 
at New Orleans with general instructions to do the 
best he could, either in loading the vessel on 
freight, or shipping cotton, on the joint account of 
8. & 11. On those occasions as is usual when 
cotton is shipped on account of the shipowner, a 
nominal freiglit, or “no freight, being owner’s 
property,” was inserted m the bills of lading ; but 
in stating the partnership accounts in respect of 
the sale of the cotton, the current rate of freight 
was charged in favour of 8., ^ to the debit of the 
joint adventiu’e. On Apr. 4, 1851, 8. wrote to H. 
in these terms : “We hope yon have bought 
cotton, & tliat the Ellen has arrived. What you 
do, we will confirm.” Again on Apr. 20 ; “ What- 
ever you do for the Ellen will be confirmed by us.’* 
On May 8, 1851, 11. & C. H. sliipped on board the 
Ellen 447 bales of cotton ; & the master signed a 
bill of lading, by which the cotton was “ to be 
delivered unto order or to assigns, he or they paying 
freight for the cotton Is. per bale, being owner’s 
property, when draft against same is paid, say 
£3,590 9«. 8d., with primage & average accus- 
tomed.” On May 15, H. & C. H. again shipped 
381 bales of cotton & a similar bill of lading was 
signed by the master. The draft for £3,590 Os. Sd. 
dated May 8, 1851, was for the invoice price of the 
cotton, & was on the firm, of which 8. was a 
partner, & was purchased on the day of its date, 
by plt^fs., merchants at New Orleans, who took at 


portion. — B elfast Harbour Comrs. 
V. Lawther & Marine Investment 
Society, The Edward Cardwell 
(1805), 12 L. T. 07 7; 17 1. Ch. R. 54.— IR. 


of the cargo of a vessel is shipped on 
account of the owner, a mtgee. who 
takes possession under his mtge. cannot 
claim freight with respect to that 
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Sect 3. — Paymevd of freight: Sub-sect 2, G, d: H.; 
sub-sect 3, ^.1 

Go. v. Bland (J.) & Co., Ltd. (1914), 84 L. J. K. B. 
738 ; n2 L. T. 724 ; 31 T. L. r! 116 ; 13 Asp. 
M. L. C. 49 ; 20 Com. Cas. 143. 

4701. Right as against holder of bills of 

lading—Bankruptcy of shipowners.] — In Dec. 
1856, S. & F., of London, owners of the ship N., 
mortgaged it to pltf. to secure the repayment of 
£2,500, & assigned to him all the freights, earnings, 
gains, profits, & advantages to be made, earned & 
gotten by the ship, & authorised him to demand & 
recover all sums due for freight & earnings of the 
ship. ^ At this time the S, was under charterparty 
to sail to Cuba & back, which voyage she per- 
formed, &: on her arrival in England in 1857, 
having been made in payment of the 
£2,500, pltf. put a stop order on the freight, where- 
upon S. Ac F. agi’eed that the future freight should 
be paid to him, & the captain was informed of this 
arrangement. In Oct. 1857, the S. was under 
charter to caiTy a cargo of coals to the West 
Indies, & S. Ac F. arranged with I. & co., of London, 
merchants, for a purchase of timber at M., in 
Cuba, to be supplied by T. & co. & to be sent liome 
in the S., & for payment of which I. & co. had 
given a letter of credit on M. & co., of Havannah, 
undertaking to accept their drafts for the cost of 
the cargo, upon presentation against the shipping 
documents to be forwarded to 1. & co. Owing to 
delay in the outward voyage, T. & co. disposed of 
the timber they had appropriated as the S.'s 
cargo, &; when she reached M. th<Te was no cargo 
ready. The captain, however, purchased through 
T. & CO. a cargo on account of Ids owners, Ac on its 
being received on board gave to T. Ac co. a bill of 
lading, in part printed, by which he bound himself 
to deliver “ in the like good order in the said port, 
or m such other my manifest may appoint, to 
order . . . who ... on faithful delivery thereof 
bemg shown shall pay me for freight Ac convey- 
^^ce. . . T. Ac co. sent an invoice to M, Ac co., 
which stated that the goods were shipped “ by 
order of M. Ac co., of Havannah, Ac for account of 
risk of whom it may concern.” M. Ac co. paid the 
amount of the invoice in their account with 
T. Ac co., & drew on I. Ac co. for the amount, Ac 
sent the bill of lading to them. I, Ac co. refused to 
honour the bills, Ac in consequence M. Ac co. 
arranged with deft, to accept Ac take them up for 
the honour of the drawer, which he did, receiving 
at the same time from I. Ac co. the bill of lading 
indorsed in blank by T. Ac co. S. Ac F. became 
bkpts. Upon an interpleader issue, which raised 
the question whether pltf. was legally or equitably 
entitled to any freight as against deft. i—Held ; 
pltf. was entitled to freight under the assignment. 
— Gumm V. Tyrie (1865), 6 B. Ac 8. 298 ; 5 New 
Kep. 413 ; 34 L. J. Q. B. 124 ; 13 W. K. 436 ; 122 
E. R. 1206, Ex. Ch. 

Apia. Celller v. Hinde (1867), 17 L. T, 341. 
I^a. Mer^tfle & Exchange Bank v. Gladstone (1868), 
l^urrows (1877), 2 App. Cas. 

S.S. Co. w. Iberian Iron Ore Co., Forest 
8.S. Co. V. Same (1898), 79 L. T. 240. 

4702. Right as against debenture holders.]— 

The directors of a shipping co. passed a resolution 
authorismg its brokers to hypothecate the freight 
of two ships during their present voyages, to 
secure a present advance of sums not exceeding 
£o,000. Shortly afterwards the brokers trans- 
ferred the freight of one of the ships to H. Ac co. to 
secure an advance of £3,000. The transfer was 
sig^ by the brokers as managers of the co., who 


also gave an undertaking to collect the freight as 
agents to H. Ac co. An action having been brought 
by the debenture holders of the co. for the enforce- 
ment of their securities, Ac the co. having gone into 
liquidation, H. & co. applied for an order that the 
liquidator of the co. should pay to appets. out of 
moneys representing the freight of the ship in 
question the sum of £3,000 : — Held : the co. had 
power under its arts, of assocn., Ac the resolutions 
passed pursuant thereto, notwithstanding the 
debenture debt, to specifically charge a particular 
asset for the purpose of carrying on the co.*s 
business ; Ac H. Ac co.’s security was prior to that 
of the debenture holders. — ^Ward v. Royal Ex- 
change Shipping Co., Ex p. Harrison (1887), 58 
L. T. 174 ; 6 Asp. M. L. 0. 239. 

Anrwiation : — Apld. Re Inde, Coope & Co., Fisher v. The Co., 
Knox V. The Co., Arnolds. The Co., [1911] 2 Ch. 223. 

Right as against mortgagee .] — See Nos. 

4062, 4663, ante. 

4703. Necessity for notice — To subsequent mort- 
gagee — Constructive notice.] — A. mortgaged a ship 
Ac freight to B., but the mtge. of the ship alone, as 
is usual, was indorsed on the ship’s register. The 
ship & freight were subsequently mortgaged to C., 
whose deed recited the mtge. of the ship alone to B. 
This mtge. was also indorsed on the same register. 
C. positively denied all notice of the mtge. of the 
freight : — Held : nevertheless, he had constmetive 
notice thereof. — Dobson v. Lyall (1837), 3 My. Ac 
Cr. 453, n. ; 2 Ph. 323, n. ; 6 L. .T. Ch. 115 ; 40 
E. R. 1003. 

Amiotations : — Refd. Glapcott v. Lanp (1847), 2 Ph. 310 ; 
The Don Francisco (1861), 31 L. J. P. M. & A. 14. 

4704. — To charterer— Effect of bankruptcy 
of owner.] — Under a charterparty, entered into by 
a broker, on behalf of the owner of a vessel, whose 
name did not appear on the charterparty, the 
freight was to be paid to the broker, on behalf of 
tlie owner. The owner assigned the freight to A., 
who gave notice of the assignment to the broker, 
but not to the I^ords of the Treasury, by whom the 
freight was to be paid ; — Held : after such assign- 
ment Ac notice, the freight was no longer in the 
order Ac disposition of the owner, Ac did not, on his 
subsequently becoming bkpt., pass to his assignees, 
— Gardner v. liACiiiAN (1838), 4 My. Ac Cr. 129 ; 

8 L. J. Ch. 82 ; 3 L. T. 341 ; 2 Jur. 1050 ; 41 E. R. 
51, L. C. 

Anmtfation : — Mentd. Cooke v. Hemming (1868), L. It. 3 
C. P. 334. 

4705. Sufficiency of notice to ship 

broker.] — Gardner v. Lachlan, No. 4704, ante. 

4706. Effect of delay — Payment of 

freight to owner by sub-charterer.] — ^A shipowner, 
on Mar. 20, 1857, chartered his ship to A. for a 
voyage to Hong Kong. The freight was payable 
” by approved bill on London at three months’ 
date, or cash under discount, following the delivery 
of a certificate to the charterers, signed by the 
consignees ” of the delivery of the cargo. On 
Mar. 24, the shipowner assigned the freight to C., 
who gave no notice to A. until Nov. following. It 
turned out that, on Mar. 23, A. had sub-chartered 
the ship to B., whose agent at Hong Kong had paid 
the freight to the agent there of the shipojvner 
Held : A. was stiU liable to 0. for the freight, Ac 
C.’s laches in giving notice had not deprived him 
of his rights. — Young v. Lindsay (1859), 27 Beav. 
405 ; 54 E. R. 159. 

H. Other Persons. 

4707. Freight payable on bill of lading to third 
party — Payment to master — Right of third party 
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to sue In name of owner.] — K ibcjhner v, Venus, 
No. 4054, ante, 

4708. Obligee of bottomry bond — Receipt of 
obligee is receipt of owner.] — ^Benson v. Chapman, 
No. 3132, ante. 

4709. Holder of bottomry bond.] — The holder 
of a bottomry bond on ship, freight, & cargo is, 
upon the ^ conclusion of proceedings by default 
against ship & freight, entitled as of course to have 
the full freight due upon delivery of the cargo paid 
to him, to satisfy the sum secured by the bond 
with costs ; & the owner of the cargo who has 
paid the freight into ct. is not entitled to a reference 
of the amount due on tlie bond, notwithstanding 
that before the execution of the bond part of his 
cargo was sold by the master, & the jiroceeds 
applied to ship’s expenses. — The Gp:m op thp: 
Nith (1803), Brown. & Lush. 72 ; 107 E. R. 304. 

4710. Ship’s husband — Right to receive freight 
& deduct disbursements — Advances exceeding 
money received under charterparty.] — A ship’s 
husband, who had advanced for outfits & dis- 
bursements of the ship sums considerably exceed- 
ing the money received under the charterparty at 
the commencement of the voyage, had, before the 
freight was delivered, obtained a loan by deposit 
of tiie chaiterparty to relieve himself from his 
advances on account of the ship. Motion by one 
of the part owners to restrain the ship’s husband 
from receiving or dealing with the freight, refused 
with costs, the ship’s husband being entitled to 
receive the freight & deduct his disbursements, 
& his conduct not having been so improper as to 
justify the restraint of this right. — Harris v. 
Reynolds (1853), 4 W. R. 278. 

4711. Agent — Employed by ship’s husband & 
part owner to obtain freight — Agent making freight 
payable to himself.] — Walshe v. Provan, No. 
4531, ante. 

4712. Signing charterparty “ as agents for 

owners ” — Agents in fact principals.] — By a con- 
tract in charterparty form, dated Feb. 3, 1908, 
between pltfs., who were shipbrokers, & defts., who 
were timber mercliants, in which pltfs. were 
described as agents for owners of a steamship to 
be named later, & defts. as charterers, it was agreed 
that the steamship sliould load at a foreign port, 
about the latter half of June, a cargo of timber 
from the agents of the charterers, & should deliver 
the same in London on being paid freight at a 
certain rate. The contract was signed by pltfs. 
“ by authority of & as agents for owners.” Pltfs. 
were not in fact acting for principals, nor had 
they made a contract for a steamship to carry the 
cargo, but were themselves principals in the trans- 
action. This was, however, not known to defts. 
On May 22 pltfs. entered into a charterparty with 
shipowners for the charter of a steamship to cany 
the cargo, pltfs. being described therein as agents 
for charterers, at a rate of freight less than that 
specified in the contract of Feb. 3. Defts.’ 
names were inserted by pltfs. in the chaiterparty 
as the charterers, & the charterparty was si^cd by 
pltfs. “ as agents for merchants.” In making the 
charter pltfs. were not in fact acting as agents for 
defts., but were themselves principals. The cargo 
was shipped under bills of lading reserving freight 
at the rate specified in the charter of May 22, & was 
duly delivered at the port of discharge, & the bills 
of lading freight was paid. In an action by pltfs. 


to recover the difference between the freight so 
paid & that reserved by the contract of Feb. 3, 
defts. contended that, as pltfs. had made that 
contrabt as agents, they were not entitled to sue 
upon it as principals ; — Held : as pltfs. in making 
the contract of Feb. 3 had in fact no principals, but 
were themselves the principals, they were entitled 
to sue upon it & to recover the freiglit reserved 
thereby. — Harper & Co. v, Vigers Brothers, 
[1909] 2 K. B. 549 ; 78 L. J. K. B. 807 ; 100 L. T. 
887 ; 25 T. L. R. 027 ; 53 Sol. Jo. 780 ; 11 Asp. 
M. L. 0. 275 ; 14 Com. Cas. 213. 

4713. Assignees of bankrupt charterer.] — (1) 
Action for money had & received by the as- 
signees of a bkpt. charterer against the owners, 
as the proceeds of a cargo shipped outward, & 
attached by the master in a foreign state ; — Held : 
not maintainable, the bkpt. having previously 
assigned the goods to others, as a security for 
advances. 

(2) Freight earned by a chartered vessel put up 
as a general ship on the homeward voyage, cannot 
be recovered by the charterer from the owner, in 
an action for money had & received. — Kymer v. 
Larkin (1828), 5 Bing. 71; Dan. & LI. 74; 2 
Moo. & P. 183 ; 0 L. J. O. S. C. P. 237 ; 130 E. R. 
987. 

4714. Broker — Broker subsequently absconding 
— Custom for payment after two months from 
report — Payment within two months.] — Graham 
V. Kensington (1842), G L. T. 807. 


Sub-sect. 3. — ^When Right to Payment Arises. 

A. In General. 

4715. General rule — On delivery of cargo,] — 

Hunter v. Prinsep, No. 3441, ante. 

4716. .] — Christy v. Row, No. 4541, 

ante. 

4717. .] — Wliere by charterparty be- 

tween the shipowner & freighters, the shipowner 
covenanted to proceed from L. to Naples, A there 
make a right & true delivery of the outward cargo, 
A having so done receive on board a return cargo, 
restraint of princes, etc., excepted, A the freighters 
covenanted in consideration t)f the premises that 
at N. they would find A ]irovide, as they did 
warrant A assure to the shipowner, a full A com- 
plete return cargo, etc., A that £1,750 should be 
paid on delivery of tlie outward cargo, which 
should be considered as earnt^d for outward 
freight : — Held : incoven.ant againsJt the freigliters 
for not providing a return cargo at N., they 
could not i)lead in ext'use of performance that the 
outward cargo was seized by the Govt, at N. A 
never delivered to them ; for the delivery of the 
outward cargo was not a condition precedent to 
the providing a return cargo ; biit the delivery of 
the outward cargo was a condition precedent to 
the payment of the £1,750, A a breach assigned 
for non-payment thereof was under these circum- 
stances not sustainable. — Storer v. Gordon 
(1814), 4 M. A S. 308 ; 105 E. R. 627. 

Annotations : — Apld. Fothei-gill «. Waltou (1818), 8 Taunt. 

576. Mentd. Barford v. Stuckey (1820), 2 Brod. A Biug. 

.S33. 

4718. .] — Fbnwhck V. Boyd, No. 4887, 

post. 
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4716 i. General rule — On delivery of 
cargo .] — If goods are delivered to a 
carrier to be carried to a certain place 
he la not entitled to freight until de- 
J. — VOL. XLI, 


livery at that place ; but If the con- 
signee demand A take delivery at an 
Intermediate place the carrier is then 
entitled to the full freight. — Hunt v. 
Barbour (1877). 3 V. L. U. (L.) 189. 
— AUS. 


4715 ii. .1 — The master of a 

vessel cannot exact payment of freight 
before delivery of the goods upon the 
wharf. — Beard v. Brown (1873). 17 
L. 0. J. 15.— CAN. 
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Sect 3 . — Payment affreight: Sub-sect 3, A, B.; 
syh-sect. 4, A,] 

4719. .] — KmcHNER v , Venus, No. 

4054, ante* 

4720. .] — Fi'eight, therefore, is not 

properly earned, except under circumstances im- 
plying a new contract, until tlie cargo is delivered 
at the port of destination (Dr. Lushinoton). — 
The Norma (1860), 1 Lush. 124 ; 3 L. T. 340 ; 1 
Mar. L. C. 7 ; 107 E. R. 58. 

AnnoiaHon The James Annstrong (1875), L. R. 

4 A. & E. 380. 

4721. Whole cargo.] — (1) A vessel 

was chartered to proceed to A., there take in a 
cargo to be shipped by the charterers, & return 
direct to London. After the ship’s arrival in the 
port of London, & whilst the cargo was in course 
of delivery, a rntgee., under an ordinary statutory 
mtge., made prior to the date of the charterparty, 
took possession : — Held : he thereby acquired a 
right to the freight in priority over an assignee of 
the freight by a deed executed subsequently to the 
charterpaity, notice of which had been given to 
the charterers. 

(2) The freiglit upon a charterparty is not earned 
imtil th(» unloading & delivery of the whole cargo 
has been completed. — Brown v* Tanner (1868), 
3 Ch. App. 597 ; 37 L. J. Ch. 923 ; 18 L. T. 624 ; 
3 Mar. L. C. 94 ; 16 W. R. 882, L. JJ. 

Annoiaiiom ^ : — As in (1) Consd. Ruslidcn v. Pope (18C8), 

L. R. 3 Kxrh. 269 ; WUson r. Wilson (1872), L. R. 14 

Eq. 32; Japp v. Campbell (1887), 57 L. J. Q. B. 79; 

The Heather Bell, fl901] P. 143. Refd. Anderson v. 

Butler’s Whai-f Co. (1879), 48 L. Ch. 824 ; The Ben- 

well Tow(‘r (1895), 72 L. T. 664. • io (2) Consd. ShUlito 

V. Blggart, 11903] 1 K. B. 683. 

4722. .] — ^Alijson v. Bristol Marine 

Insuranx'E Co., No. 4511, a7de. 

4723. .] — London Transport Co. v. 

Trechmann Brothers, No. 4829, post 

4724. Arrival at port of delivery.! — The Wilel- 
MINA Eleonora (1801), 3 Ch. Rob. ‘234 ; 165 E. R. 
448. 

4725. .] — Applts., consignees of a cargo of 

timber sliipT)ed at P. in Florida on the sailing vessel 
X. under a charteiparty for delivery at Cardiff, 
claimed that they were under no liability for freight. 
Resp., master & owner of the X., & the crew had on 
May 3, 1917, under compulsion of an attack by a 
German submaiine, left the X. in circumstances 
which, as held in Bradley v. Newsom, No. 4809, post, 
did not amount to abandonment without any 
intention of resuming possession, but the ves.sel 
was salved, & on June 16, 1917, towed to Queens- 
town, when possession for resp. was resumed. 
She was to have been towed to Cardiff, but on Aug. 
14 she was, through the negligence of the resp., 
seriously damaged by collision. Applts. desired 
to have delivery of the timber, & before & after 
the date of the collision interviews & correspon- 
dence took place between the ship’s agents, the 
Salvage Assocn. & solrs. acting on behalf of 
applts., & surveys of the ship were made as to 
dealing with the cargo & vessel. On Aug. 31, 
1917, resp.’s agent asked {inter alia), whether 


applts. would approve discharging the cargo at 
Queenstown for the purpose of effecting possibly 
necessary repaii’s. The master made additional 
inquiries as to the cost of discharging the cargo, 
but took no further steps, & by their action com- 
menced on Oct. 29, 1917, applts., the cargo owners, 
claimed delivery of the cargo without liability to 
pay freight : — Held : it was for the captain & 
owner of the ship to arrange for the carriage of 
the cargo to Cardiff if he wished to earn freight, & 
he had no right to ask for freight pro rata Uineris 
on delivery at Queenstown; having failed to act 
with reasonable promptitude, his inaction was 
equivalent to a refusal to deliver, & as the voyage 
was never completed, no freight was payable. — 
Denny, Mott & Dickson, Ltd. v. Benvenuto 
(1921), 55 I. L. T. 129, H. L. 

4726. Payment of freight & delivery of cargo 
must be concurrent.] — Yates v , Railston, No. 
4065, ante. 

4727. .] — Tate v. Meek, No. 4090, ante. 

4728. .] — Paynter v. James, No. 4150, 

ante. 

4729. .] — ^Miedbrodt v. Fitzsimon, The 

Enkhgie, No.‘4146, ante. 

4730. .] — Where the consignee of goods is 

bound to pay freight on “ right A final delivery,” 
but ” in case of short delivery ” is entitled to an 
extended protest, etc., ” before balance of freight 
becomes due or payable, the payment of freight 
& delivery of goods are concurrent acts, but 
the consignee is entitled before payment, to 
ascertain the quantity of goods deliverable to him. 
— ^\^oaE]VUNN V. Bisi.ey (1897), 13 T. L. R. 172 ; 
2 Com. Cas. 81. 

4731. Right of shipowner to detain cargo — Until 
payment of freight.] — Shepard v. De Bern ales. 
No. 4544, ante. 

4732. .] — Yates v. Meynell, No. 

4097, aiite. 

4733. .] — Paynter V. .Jaivies, No. 4150, 

aide. 

I 4734. Where tender of smaller amount 

refused.] — Norway (Owners) v. Ashburner, The 
Norway, No. 1673, ante. 

4735. Right to freight each day — In respect of 
quantity delivered.] — Black v. Rose, No. 4149, 
ante. 

4736. Master ready & able to deliver — Goods 
kept for reasonable time.] — The Argos (Cargo 
Ex), Gaudet V. Brown, The Hewsons, Geipel v. 
CORNFORTH, No. 3236, ante. 

B. Where Special Stipulation in Contract. 

4737. Validity of special stipulation.] — ^Although 
by the general policy of. the law freight is not due 
until the voyage is accomplished, it is competent 
to parties, by charterparty or otherwise, to 
covenant by express stipulation in such a manner 
as to control the general jjolicy of the law. — 
The John (1849), 3 Win. Rob. 170 ; 7 Notes of 
Cases, 61 ; 13 Jur. 754 ; 166 E. R. 926. 

Annotation: — Refd. Droegc v. Siiart, The Karnak (1869), 

L. R. 2 P. C. 505. 


4726 i. Payment of freight dt delivery 
of cargo mud he concurrent .] — The pay- 
ment of the freight & the delivery of 
the cargo are concomitant acts which 
neither party is bound to perform un- 
less the other is ready to perform the 
correlative act, & the master of a 
vessel therefore cannot insist on pay- 
ment in full of his freight on a cargo 
of coal before delivering any portion 
thereof. — Beard v. Brown (1871), 15 
L. C. j. 136.— can. 

4731 i. Rigid of shipoumer to detain 
cargo — Until payment of freight ] — A 


cargo of coal was consigned to B. & 
the master of the vessel refused to 
deliver it unless the freight was pre- 
paid, which B. refused hut offered to 
pay it ton by ton as delivered. By 
direction of the owner’s agent the coal 
was taken out of the vessel & stored, 
whereupon B. tendered the amount 
of the freight Sc demanded it, but the 
agent still refused to deliver unless 
the cost of storage was paid. In trover 
against the inaHthr: — Held: the refusal 
of the agent after tender of the bill 
freight was a conversion of the cargo for 


which trover would lie. — W inchester 
V. Busby (1889), 16 S. C. R. 336.— CAN. 
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a. Freight payable on return of 
MU of lading receipted by consignee — 
Delivery at intermediate port — Un- 
qualified receipt endorsed .] — Goods hav- 
ing been shipped to a certain port, 
freight being payable by the consignor 
on return of the bill of lading receipted 
by the consignee, the vessel was unable 
to dellvor at that port, & the consignee 
took delivery at an intermediate port. 
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4738. Freight payable on delivery of bill of 
lading.] — Declaration “ that in consideration that 

Itf. has taken deft.’s goods on board his ship to 
e carried to A., deft, promised “ to pay the money 
due for freight & carriage of tlie same on the 
delivery of the bill of lading ” ; that the bill of 
lading was delivered, by reason whereof deft, 
became liable to pay a large sum, to wit, £20 for 
freight & carriage of the said goods ** : — Held : 
bad on demurrer, because it did not appear that 
anything became due for freight on the delivery 
of the bill of lading. — Blakey v. Dixon (1800), 

2 Bos. & P. 321 ; 126 B. R. 1304. 

Annotations: — CoxiBd. Andrew v, Moorhouso (1814), 5 

Tamit, 435 ; Kirclincr r. VenuH (1859), 12 Moo. P. C. C. 

3C1 ; AlliHon v. Bristol Marino Insoc. (1876), 1 App. Cas. 

209. Refd. Andrews v. Whitehead (1810), 13 East. 102 ; 

The Alan Kor, How v. Klrchner (1857), 30 L. T. O. S. 

296 ; Tamvaco r. Simpson (1865), 19 C. B. N. S. 453. 

4739. Freight payable at specified periods — 
What Is condition precedent to right to any freight 
— Arrival of ship at first destined port.] — Gibbon 
V, Mendez, No. 2076, ante. 

4740. Freight payable two months after right 
delivery.] — memorandum of charter provided 
that a vessel should ship goods for Kingston, or 
any other port in Jamaica, & having discharged 
the same, should receive on board a cargo from 
thence or from a portion the Spanish main if 
required, & deliver the same at a port in the United 
Kingdom on being paid freight £250 in ten days 
after sailing from Gravesend, & £750 more in two 
months after a right delivery of the homeward 
cargo, provided she should be required to proceed 
to one port only in Jamaica, £25 more should 
she be recpiired to go to two or more porta in that 
island ; in case the vessel should be ordered to 
the Spanish main, £4 i)er day was to be paid for 
every day after the twenty-fifth, after her arrival 
at Jamaica, until dispatched from her loading 
port ; demurrage £100 per month, or in proportion 
for a less period, payable on settlement of the hire 
of the vessel. 

In assumpsit on the memorandum of charter, 
the declaration averred that the vessel after dis- 
charging a portion of her outward cargo at 
Kingston, & the rest at another port in Jamaica, 
sailed thence to a i^ort on the Spanish main, to 
receive a homewartl cargo, A was detained there 
one hundred A thirty-nine days after the twenty- 
fifth day of her arrival at Jamaica, A alleged 
for breach the non-xiayment of the £4 per day, 
for the one hundred A thirty-nine days. 

The plea slated, that the vessel never delivered 
her homeward cargo at any port of discharge in 
the TTnited Kingdom : — Held : the £4 per day was 
not payable until two months after the delivery 
of the homeward cargo. — OitoziER v. Smith (1840), 

1 Man. A G. 407 ; 1 Scott, N. R. 338 ; 4 Jur. 581 ; , 
133 E. R. 392. ; 

4741. Freight “ payable In London ” — Whether 
on ship’s arrival or on receipt of goods — Question 
for Jury.] — Goods were put on board a shii> con- 


signed for Calcutta, at 39«. per ton, “ payable in 
London ” ; — Held : it was for the jury to say from 
the surrounding circumstances whether the con- 
tract was a contract for “ freight,” contingent on 
the ship’s arrival at her destination, or for a sum 
payable on the receipt of the goods on board her. — 
Lidoett V. Perrin (1861), 11 O. B. N. S. 362 ; 142 

E. R. 837 ; sxd)sequent proceedings (1862), 2 F. A 

F. 763, N. P. 

4742. Freight payable within three days of 
arrival — Cargo destroyed after arrival but before 
delivery.] — Defts. shipped cement under a bill of 
lading which stipulated that freight should be 
paid “ within tlnec days after arrival of ship, A 
before delivery of any portion of the goods.” 
The ship arrived in port with the cement on board, 
but was within the three days, in consequence of 
an accidental fire, scuttled with a view to the saving 
of ship A cargo ; A on her being raised, the 
cement was found to be useless, having ceased to 
exist as cement, A the consignees refused to accept 
it, or to pay freight ; — Held : the shipowners, 
not being ready to perform their part of the contract, 
were not entitled to sue for freight. — Dutiiie v. 
Hilton (1868), 1^. R. 4 C. P. 138 ; 38 L. J. <\ P. 
93 ; 19 L. T. 285 ; 17 W. R. 55 ; 3 Mar. L. C. 166. 
Annotation: — Consd. Asfar v, Blundell, [1896] 1 Q. B. 123. 

4743. Freight payable “ per ton net delivered ” — 
Delivery conditional on payment of freight.] — 
Weoitelin V. Cellier, No. 2162, ante. 

4744. Freight payable on “ right & true delivery ” 
— Excepted perils excluded.] — Williams A Co. v. 
(Lvnton Insurance Office, Ltd., No. 1964, ante. 

4745. Freight payable on right A final de- 
livery ” — Amount due must first be ascertained.] — 
Olsen v. Dobell A Co. (1901), 17 T. L. R. 245. 

4746. Freight payable on weight at port of dis- 
charge— Ship or cargo lost or not lost.] — ^A bill of 
lading provided — “ freight ... to be paid as 
per margin, A to be collected on the gross weights, 
measurements, or number taken at the port of 
discharge, A according to the conditions stated in 
the co.’s tariff, it being expressly agreed that freight 
is to be considered as earned, A must be paid ship 
A/or cargo lost or not lost.” Owing to a collision 
sea water entered the hold A dissolved a portion 
of the cargo, wliich was nitrate. The shipowners 
sued for the freight on the amount, agreed between 
parties, of tlie cargo so lost : — Held : such freight 
was due. — P acify Steam Navihation Co. v. 
Thomson, Airman A (^o., Ltd., [1920] S. (\ (H. L.) 
159. 

Stipulations as to payment in advance.]— ,8'cc 
Sti(4. 4, post. 


Sub-sect. 4. — Amount Payabi.e. 

A, In General. 

4747. Where no provision in charterparty — 
Right to reasonable amount — Damaged goods 


& endorsed an unqualified receipt on 
the bill of lading: : — Held : the ship- 
owner was entitled to full freight, as 
against the consignor. — Hunt v. Bak- 
BOUR (1877), 3 V. L. H. (L.) 189.— 
AUS. 

b. Freight payable at port of ship- 
ment — “ /Ship lost or not lost.**] — Goods 
were shipped at G. ui)on hills of lading 
which stated that freight was payable 
at G. & contained a stipulation that 
“ freight when payable by the shipper 
Is to be considered as earned, ship or 
goods lost or not lost,’’ A the vessel in 
which the goods wore shipped stranded 
within half an hour of leaving G., & 
became a total wreck : — Held : the 


freight became payable by the shipper 
immediately tlie ship was lost. — Unton 
S.S. Co.. Lti>. V. WiCKKri, Ltd. (1909), 
28 N. Z. L. li. 584.- -N.Z. 

0. Freight payedde on delivery of cer- 
tificate of quantity of goods shipjjcd.] — 
By charterpaity it was stipulated that 
two -thirds of the freight should be paid 
by a firm in G. (not the shippers) on 
production to them by the master of 
the vessel of a certificate from a. firm 
in N. of the quantity of goods shipped. 
’J’ho firm in G., by letter addressed to 
the owners, bomid themselves to make 
such payment on production of such 
certificate : — Held : it was no ground 
for withholding payment that the firm 


In G. had been iiiterpelicd doing so by 
the shippers, ♦ in respect of an alleged 
breach of the charterparty on the part 
of the owners, but the obligation to pay 
became a liquid obligation the moment 
the certificate >vas produced. — Stewart 
& Co. V. Dennistoun (1854), 16 Duiil. 
(C’t. of Sess.) 1062 ; 26 Sc. Jur. 578. — 
SCOT. 

d. Freight payable one month after 
sailing.] — Leitch v. Witaox (1868), 7 
Maeph. (Ct. of Sess.) 150 ; 41 Sc. Jur. 
83.—SCOT. 

PART VIII. SECT. 3, SUB-SECT. 4.— A. 

e. Sibstitut^d voyage,] — Deft, agreed 

f.o employ pltfs.’ vessel in carrying 
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B. (g).] 

shipped on deck.] — Ursula Bright S,S. Co. v. 
Bipley, No. 1935, ante. 

4748. Refusal of master to accept cargo at lower 
rate — Right to dead freight.] — Where the charterer 
of a sliip to Jamaica & back, covenanted to load 
her there with a complet-e cargo of sugar, & to pay 
freight for the same at the rate of 10s. 6d. per cwt., 
& his agent at J amaica tendered a complete cargo 
to the captain, but insisted on his signing bills of 
lading for it at 10s. per cwt., which the captain 
i‘efused to do : — Held : the chaiierer was liable 
for dead freight. — Hyde v. Wilus (1812), 3 Camp. 
202 ; 170 E. 11. 1356, N. P. 

4749. Substituted voyage — Stipulated lump 
freight not recoverable.] — Thompson v. Brown, 
No. 1694, ajiie, 

4750. Provision for alternative lump freight — If 
ship compelled to unload outside harbour — Part of 
cargo only discharged outside harbour — Right to 
larger freight.] — Pltfs. agreed with defts. to convey 
a cargo to Oporto, & if the river was in possession 
of an enemy, to unload at F., outside the harbour. 
The freight was to be £47 5 ; or, if the vessel could 
enter Opoito, discharge, & reload there £300 
only : twenty -five days were allowed for unloading. 
Pltfs. afrived at F. June 2, & an enemy being in 
possession of the river, commenced unloading there. 
The vessel was detained at F., partly for the con- 
venience of defts., & partly by bad weather, till 
Aug. 25, & by that time had discharged seven- 
eights of her cargo. The enemy then having 
quitted the river, she enter d Oporto, where 
she discharged the remaining eighth of her cargo. 
In July, defts.* agent at Oporto gave pltfs. a bill 
for the larger freight. In Sept, the vessel obtained, 
at Oporto, a full cargo for England : — Held : 
pltfs. were entitled to the larger freight, & to 
demurrage from June 28. — Oibbens v. Buisson 
(1834), 1 Bing. N. C. 283 ; 1 Scott, 133 ; 4 L. J. 
C. P. 11 ; 131 E. K. 1125. 

4751. Failure to provide cargo — Right to full 
freight — ^Allowance lor other freight earned.] — 
Woolley v. Smith (1845), 4 L. T. 180 ; sutbsequeni 
jnoceedings (1846), 3 C. B. 610. 

4752. Part of original cargo burnt — Other 

cargo obtained by shipowner.] — Aitken, Lil- 
BURN & Co. V. Ernsthausen & Co., No. 2945, 
ante. 

4753. Refusal of master to deliver — Refusal 
justified — Right to full freight.] — The Panic, 
Bates v. Johnson (1855), 4 L. T. 589. 

4754. Stipulations for dead freight & freight for 
carriage — Charterparty & bills of lading — Tender of 
freight for carriage.] — Kerford v. Mondel, No. 
4108, ante. 


4755. Stipulation as to fodder for cargo of 
animals — Right to freight in respect of fodder 
stolen on voyage.] — Holland & Co. v. Pritchard 
& Co. (1896), 12 T. L. H. 480 ; 40 Sol. Jo. 603, 
D. C. 

4756. Meaning of “ necessary.”] — 

British & South American S.S. Co., Ltd. v. 
Anglo-Argentine Live Stock & Produce 
Agency, Ltd. (1902), 18 T. L. K. 382. 

4757. Stipulation for freight to be ” in full of all 
port charges ” — What charges included — Tonnage 
dues.] — Rowland & Marwoods S.S. Co., Ltd. 
p. Wills & Co., Ltd. (1898), 14 T. L. B. 183. 

4758. Charges for use of quay.] — 

Field Iane (Cardiff), Ltd. v. San Paulo Gas 
Co. (1908), cited 106 L. T. 957. 

Annotation: — FoUd. Soc. Anon. Unghorcso dl Armamcntl 

Marittlmo v. Hamburg South American S.S. Co. (1012), 

106 L. T. 957. 

4759. What may be deducted — Advances made 
by agent abroad — When made in accordance with 
charterparty.] — T. chartered a ship, then on an 
outward voyage, to load a cargo at a port of Cuba 
for London, agi*eeing that his agent should make 
such advances at Cuba as he might think the 
ship required. Tlie master gave a bottomry bond 
on ship & freight before sJie reached Cuba. Cer- 
tain sums were advanced by charterer’s agent at 
Cuba. Ship was arrested at suit of bondholder 
in London. T. brought in freight less the sum so 
advanced at Cuba : — Held : such sums having 
been paid in pursuance of a contract, the payment 
was a good one, & the charterer was entitled to 
deduct the amount from the gross freight. — The 
Standard (1857), Sw. 267 ; 30 L. T. O. S. 219 ; 
6 W. R. 222 ; 160 E. R. 1130. 

Annotation : — Apia. The Salada (1862), Lush. 578. 

4760. .] — A ship was chartered 

to go to a port of loading, there to load & return ; 
freight payable, as per talc. On the voyage out, 
the master hypothecated the ship & the cargo 
to be shipped, & the freight as per charter. Sub- 
sequently, at the port of loading, advances for 
ship’s expenses were made to the master by the 
charterei's’ agent, with notice of the bond ; & 
on the voyage home the master sold part of the 
charterer’ goods to pay other expenses of the 
ship : — Held : in computing the amount of 
freight to be paid into ct. by the charterers, to 
answer the bond, (a) the charterers might deduct 
advances made abroad by their agent according 
to the charter, & by the charter to be deducted 
on settlement of the freight ; (5) they should not 
be required to pay the sum which would have been 
payable as freight ui)on the goods sold, had the 
goods arrived ; (c) the charterers should not 

deduct from the freight, as per tale, advances 
by their agent, which Were not authorised by the 


lumber from B. to M., until the close 
of navigation. After some correspond- 
ence between pltfs. & deft.’s agent, 
she was sent for the last trip to C., 
& there took in a load of corn for 
M., which brought £170 less freight 
than a cargo of timber from B. would 
have done : — Held : the letters, set 
out in the case, contained no agreement 
on deft. '8 part to pay such difference ; 
but pltfs.* remedy w'as on the original 
contract. — McPiiekson v. Cameron 
(1857), 15 U. C. R. 48.— CAN. 

f. Failure to provide, cargo — Right 
to full freight — Allowance for propor- 
tionate. part of expenses of carriage 
saved.] — Deft, agreed to ship goods for 
a certain port, in a ship of which pltfs. 
w'ere the sub -charterers, but failed to 
ship any portion of the goods, Sc pltfs. 
were unable to obtain any freight. In 
an action to recover the whole amoimt 
of tiie freight which would have been 


E ayable to pltfs. if the contract had 
oen carried out : — Held : pltfs. were 
entitled to recover as damages a sum 
equivalent to the freight agreed to be 
paid by deft, for the goods in question, 
after deducting therefrom a propor- 
tionate part of the expenses of carriage 
which had been saved by reason of tiio 
service not having been rendered ; & 
the sum payable by pltfs. to the original 
charterers of the vessel for the intended 
voyage ought not to be deducted from 
the sum payable by deft., as the dam- 
ages payable by deft, must d^end upon 
his own contract with pltfs., & not 
upon the terms of the bargain between 
pltfs. & the original charterers. — D e 
ANGUS & Co. V. MAYAPPA SETTY (1 879), 
I. L. R. 5 Calc. 578 ; 5 C. L. R. 57.— 
IND. 

g. What rnay be deducted — Sum 
payable by sub-charterers to charterers.] 
— DR Angus Sc Co. v. Mxyavpa Sktty 


), I. L. R. 5 Calc. 578 ; 5 C. L. R. 

.57.— IND. 

h. Vessel wrecked — Freight for car- 
riage of goods to safe port paid by 
consignor — Licdnlity of consignee .] — 
Dutch merchants sold & shipped goods 
from Rotterdam to a merchant in 
Leith. The vessel being wrecked off 
the Texol, part of the goods saved were 
carried to Amsterdam, & thence to 
Rotterdam ; Sc freight was paid pro 
rata itineris by the Dutch merchants 
who then sent them to Leith : — Held : 
the Leith merchant was bomid to 
relieve them of the freight so paid. — 
Haveuaar & Van Dulicen v. Hodgr 
(1821), 1 Sh. (Ct. of Sess.) 128.— SCOT. 

k. Qovemed by amount of goods de- 
livered.] — Beynon, kto. V. Kenneth 
(1881), 8 R. (Ct. of Sess.) 694 ; 18 
So. L. R. 394.— SCOT. 

l. .] — In an action brought by 
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charter to bo made & deducted ; (d) they should 
not deduct the value of their goods sold by the 
master.— The Salacia (1862), Lush. 578 ; 1 

New Rep. 194 ; 32 L. J. P. M. & A. 43 ; 1 Mar. 
L. 0. 322 ; 167 E. R. 263. 

Annotations: — Consd. The Gem of the Nith (18G3), Brown. 

& LuHh. 72 ; The Norway (18({4), Brown. & Lush. 220, 

377 ; Tho Kamak (1868), L. R. 2 A. & E. 289. 

4761. Charterparty providing for advances 

for disbursements at port of loading — Deduction 
of disbursements on voyage.] — A ship was aban- 
doned to underwriters as a total loss. By the 
charterparty it was agi‘eed that cash for the 
ship’s disbursements at her port of loading should 
be advanced by the charterers, “ ship paying 
2^ ptir cent, commission including insurance”: 
— Held : the cost of coals bought dm'ing the voyagti 
for the purpose of the voyage, & paid for by the 
master's draft maturing after the date of aban- 
donment, was not to be deducted from the gross 
freiglit. — The Red Sea, [1895] P. 293 ; 64 li. J. P. 
89 ; 73 L. T. 462 ; 8 Asp. M. L. 0. 102 ; 11 R. 
801 ; on appeal, [1896] P. 20, C. A. 


AmiotcUion : — Reid. Buri’aclough r. Brown (1890), 6.5 L. J. 

Q. B. 333. 

4762. Discount — Loss of right — Freight not 

paid within reasonable time.] — Olsen v . Dobell 
ifc Co. (1901), 17 T. L. R. 245. 

4763. How calculated — Where ad- 

vances for disbursements.] — Pltfs., as owners, char- 
tered a steamer of defts. by a charterparty which, 
after providing for the rate of freight, contained 
the clause ; ” The freight, less advances, if any, 
to be paid on unloading & right delivery of th 
cargo in cash, but if ordered outside the United 
Kingdom to discharge, in London concurrent with 
discharge, but, in any case, subject to two months* 
discount at 5 per cent, per annum.” A further 
clause provided : “ Money for steamer’s ordinary 
disbursements, not exceeding one-fourth of esti- 
mated freight, to be advanced, if required by the 
captain, at the port of loading by the charterers 
... to be indorsed on bills of lading, if required, 
4fc deducted from the freight at settlement ” : — 
Held : the 5 per cent, discount was to be calcu- 
lated not on the whole amount of the freight 
but on that amount less advances for disburse- 
ments. — KoIvUSAI KtSKN KAISHA V, DllEYFlTS 
(Louis) & Co. (1926), 43 T. L. R. 131, C. A. 

4764. Excess cargo shipped by charterers under 
protest — Over amount specified in charterparty — 
No right to freight in respect of excess.] — A char- 
terparty provided that a ship should proceed t*o 
the port of loading there load “ a cargo of 
beans, not less than 6,500 tons, but not exceeding 
7,000 tons net intake weight of beans in bags, as 
usual, which the charterers bind themselves to 
ship not exceeding what she can reasonably stow 
& carry over & above her cabin bunkers, tackle, 


apparel, provisions & furniture.” It also con- 
tained tho following clause, ” Charterers to have 
the option of underletting the whole or part of 
the steamer” : — Held: (1) the words “ not less 
than 6,500 tons ” constituted a warranty by tho 
shipowners to the charterers that the vessel 
could carry that quantity, & the words ” not 
exceeding 7,000 tons ” was a term binding the ship- 
owners not to ask for more than 7,000 tons but 
entitling them to receive that quantity if within 
the capacity of the vessel ; (2) having in fact 

shipped under duress & protest a larger quantity 
of cargo than that required by the terms of the 
chartcirparty, the charterers were entitled to have 
the excess quantity carried freight free. — J ar- 
DINE, MATHESON & Co. V, CLYDE SinPPING Co., 
[1910] 1 K. B. 627 ; 79 L. J. K. B. 634 ; 102 L. T. 
462 ; 26 T. L. R. 301 ; 11 Asp. M. L. C. 384 ; 15 
Com. Cas. 193. 

JJ. Voyage Not Completed, 

(a) In General, 

4766. General rule — No freight payable.] — In 

an action of covenant in a charterparty of affreight- 
ment, in which deft, covenanted to pay so much 
for freight for “ goods delivered at A.” freight 
cannot be recovered pro rata itineris if the ship 
be wrecked at B. before her arrival at A., though 
deft, accept his goods at B. 

When a ship is driven on shore, it is the duty 
of the master either to repair his ship or to pro- 
cure another, having performed the voyage he 
is then entitled to liis freight : but he is not 
entitled to the whole freight unless he perform 
the whole voyage, except in cases where the owner 
of the goods prevents him ; nor is he entitled 
pro rata unless under a new agreement (IjAW- 
RENCE, J.). — Cook v, Jennings (1797), 7 Term 
Rep. 381 ; 101 E. R. 1032. 

Annotations: — Distd. Cock v, Taylor (1811), 13 East, 399. 
Consd. Metcalfe v, Britannia Ironworks Co. (1876), 1 
Q. B. I). 613. Refd. Malloy v. Backer (1801), 1 Smith. 
K. B. 447 ; Smith v. Wilson (1807), 8 East, 437 ; Ritchie 
V. Atkinson (1808), 10 East, 295 ; Llddard u. JiOpes (1809), 
10 East. 526 ; Thomson v. Brown (1817), 1 Moore, C. P. 
358 ; Jesse v. Roy (1831), 1 Cr. M. & R. 310 ; Harrowing: 
S.S. Co. V. Thomas, [1913] 2 K. B. 171. Mentd. Grim- 
mann v, Leggro (1828), 2 Man. & Ry. K. B. 438. 

4766. .] — A. shipped goods on board 

the ship of B. on a voyage to India, &; also went 
by the same ship as a passenger, Tlie ship was 
wrecked near the Cape of Good Hope ; the goods 
were spoiled, & A. returned to England. A., 
before he left England, gave B. a receipt for £250 
as money advanced, including a sum of £95 as 
passage money paid to the captain, another sum 
of £10 for freight of the goods, &/ B. afterwards 
received the amount of the insurance : — Held : 
in an action for money had «fe received, brought 
by A. against B. to recover the insurance money, 


the owners of a Danish ship ag:ainst 
the IndoPHces of the bill of lading for 
freight on the cargo delivered to them 
at tho port of discharge in Scotland, 
defenders averred that they had not 
received the full cargo 8])ocitied in tho 
bill of lading gi'anted by tho master at 
Riga, the port of shipment, & pleaded 
that they wore entitled to retain from 
freight the value of tho dellciency, 
allo^g that by Danish law (tho law 
of the dag) tho bill of Jading was con- 
clusive agH,inst the owners. After a 
proof, which showed that tho indorsees 
of tho bill of lading had only agreed to 
ay for so much of tho cargo as was 
ellvered to them : — Held : defenders 
had only become Indorsees of the bill 
of lading to the extent of tho cai*go 
actually on board the vessel, & were 
not entitled to retain any part of tho 
freight. — Imaianuel (Owneks) c, Den- 


holm & Co. (1887), 1.5 11 . (Ct. of Sobs.) 
152 ; 25 Sc. L. R. 112.~SCOT. 

m. Stipulation as U) charges for 
collection .] — By the bill of lading of a 
cargo of granite from Genoa, it was 
provided that “ the freight, primage, & 
other charges as stated in tho margin," 
were to be paid by the consigiioos on 
arrival of the goods at the port of 
discharge. The words “ charges for 
collection at L., £141 8.9. 9d.’’ were 
Avrltten on tlio margin of tho bill of 
lading by tho shipowners* agent at G., 
on the instruction of the shipper. In 
an action on the bill of lading by the 
shipowners against tho consignees for 
payment of the impaid balaneo of tho 
sum on tho margin of the bill : — Held : 
as in a question between the ship- 
owners & the consignees, tho consignees 
were Uablo for the whole sum stated 


on tho margin, any question as to the 
validity of the shipper’s charges being 
a matter l)etwx*en the shipper & tho 
conHignoes with which the shipowners 
had no concern.- -Mossoiel S.S. Co., 
Ltd. V. Deli^a (\\ha Granite Quarrush 
OF ITALV, Ltd. (1899), 1 F. (Ct. of 
Scss.) 385 ; 36 Sc. L. R. 286.*— SCOT. 

n. Expenses — Interest on expenses 
— Interest on process outlays.] — Ckaio 
Line S.S. Co. v. North Britlsh Stor- 
age & Transit Co. S.S. Craigporth, 
11921] S. C. 114.— SCOT. 

o. Lost cargo.] — Freight not pay- 

able in a lump sum as a general rme 
cannot be recovered for carriage of 
cargo lost during the voyage. — The 
Teresa v. Pubceu., Y allop & 
Everett (1902), 19 S. C. 213; 12 

C. T. R. 358.— S. AF. 
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B. was entitled to set off the £95 unless it was 
shown that the passage money belonged to the 
shipowners, but B. could not set off the £10 for 
freight, as the ship did not complete her voyage 
to India. — Leman v, Gordon (1838), 8 C. & P. 
392, N. P. 

4767. .] — Culbertson v. Hutchin- 

son (1850), 6 If. T. 808. 

4768. Master declining to repair ship 

or tranship cargo.] — If a bill of lading is given by 
the master of a foreign vessel, the agreements to 
be implied as to the duty of the master to carry 
on, tranship or deliver the goods at an intor- 
inediate port of refuge, will be ascertained by 
reference to the law of the flag which the vessel 
cari'ied, & not by reference to the lex loci con^ 
iractus, or the lex fori or the law of the iflace 
where the breach of contract by the master is 
alleged to have been committed. 

If a vessel during her voyage suffers sea damage, 
it is compelled to put into a port of refuge, then 
by tlie law of England the master is not bound to 
tranship. He is allowed a reasonable time either 
to repair & carry on or to tranship. If he abso- 
lutely declines to do cither, he may be called 
upon to deliver without pa^mient of any freight ; 
but before a reasonable time has elapsed, he cannot 
be required to deliver, except on payment of full 
freight or waiver thereof. 

In estimating what is reasonable time, the ct. 
will take all chcumstances into consideration, 
including any delay caused b> the vw. viajor of 
competent authority, whether administrative or 
judicial. 

A bill of lading in Enghsh was given by the 
master of the French vessel Bahia, lying in New 
York, by whicli the goods were rmide deliverable 
at Dunkirk in France. The vessel during her 
voyage suffered sea damage, & put into tlie port 
of Ramsgate in England, Jan. 7, 18(53. The 
cargo was tliere unladen, <fc the ship surveyed. 
The surveyors repoited that tla? cost of repairs 
would exceed the value of the ship repaired. The 
master executed a deed of abandonment of the 
ship to the French Vice-(Jonsul granted, as in 
ordinary course the certificate of innavigability 
required by French law as sanctioning the aban- 
donment, the French underwriters instituted pro- 
ceedings in the tribunal of commerce at Mar- 
seilles, & obtained an order for the ship to be 
taken to Dunkirk to be repaired, & the Vice- 
Consul was then ordered by the Consul-General 
to withhold the certificate of innavigability. The 
owner of the ship appealed from tlie decree of 
the tribunal of commerce to a higher ct. The 
owners of the cargo offered the master full freight, 
less expenses of canying on the cargo to Dunkirk, 
& demanded delivery at Ramsgate. This was 
refused, &; they then. Mar. 13, 1803, arrested the 
ship. Subsequently the cargo was obtained from 
the master’s possession without his consent, & 
carried to Dunkirk. Proceedings were then taken 
in France by the owner of the Bahia against the 
cargo to recover the original freight, & the ct. 


there pronounced that the owners of the cargo 
“ having withdrawn their goods in consequence 
of being unwilling to wait the solution of the 
question whether the vessel could or could not 
be put into a proper condition, owed the whole 
freight ; — Held : in these circumstances the 
reasonable time allowed to the master had not 
elapsed at the time of action brought ; he had 
committed no breach of contract, & the suit was 
dismissed with costs. — The Bahia (18(54), Brown. 
& Lush. 292 ; 5 New Rep. 221 ; 12 L. T. 145 ; 
11 Jur. N. 8. 90 ; 2 Mar. Ii. C. 174 ; 167 E. R. 
368 

4769. Voyage becoming illegal.] — 

Pltfs., owners of a British ship, agreed with char- 
terers to carry goods from Tampa, in Florida, to 
Hambing. On Aug. 3, 1914, the ship, on sighting 
the Lizard, was warned by the Admlty. to take 
the goods to an English poit, & on the next day 
war was declared between Gt. Britain A Ger- 
many. The continuation of the voyage to Ham- 
burg having become illegal A impossible, the cargo 
was discharged at Runcorn A deposited with 
warehousemen, subject to a lien for freight. 
Defts., owners of the cargo, discharged the lien 
imder protest, A took their goods away. In a 
chiim by pltfs. foi* freight to Hamburg, oi*, alter- 
natively, freight pro rata itincrl'i : — Held : they 
were not entitled to the fomier because they had 
not completed the voyage, nor to the latter because 
no new agreement between pltfs. A defts. to give 
A take delivery at Runcorn instead of Hamburg 
could be inferred from t^ie fact that defts. had 
taken the goods at Runcorn. — 8t. Enoch Siiir- 
piNO (\)., Ltd. V. Phosphate Mining (Jo., [1916] 
2 K. B. 624 ; 86 L. J. K. B. 74 ; 21 Com. Cas. 
192. 

Anriotatio7is : — Refd. The lolo, UOIC] P. 206 ; Akt. Gcysii* 

V, DaiiHk Svovlsyiv & Superphosphate Fa brick, Akt. 

8priugbaiik v. Sairio (191U), 24 Com. Cas. 178. 

4770. When right to freight pro rata arises — 
Necessity for new contract express or implied.] — 

Cook v. .Jennings, No. 4765, ante. 

4771 . ,j -The Kathleen, No. 4804, 

2)osi. 

4772. -Metcalfe v, Britannia 

Ironworks Co., No. 3477, ante. 

4773. — .] — Castki. A La^'ta v. Trecui- 

MAN, No. 3483, aide. 

4774. Delivery at intermediate port.] — 

Denny, Mott A Dickson, Ltd. v. Benvenuto, 
No. 4725, ajde. 

4775. When contract to pay pro rata freight 
implied — Voluntary acceptance of cargo at inter- 
mediate port.] — Christy v. Row, No. 4541, ante. 

4776. .] — There is no implied promise 

to pay a compensation for caiTying goods on part 
of the voyage unless they are voluntaiily accci)ted 
at a place short of the port of destination. — 
Osgood v. Groning (1810), 2 Camp. 466 ; 170 
E. R. 1220, N. P. 

Annotatvms : — Consd. The Teutonia (1871), L. II. 3 A. & E. 

394. Refd. Thornton v. Fairlio (1814), 8 Taunt. 354. 

4777. .] — A cargo of rice, shipped at 

Batavia, was, by the bill of lading, to b^ delivered 
at Rotterdam to pltf., he paying freight for the 


PART VIII. SECT. 3, SUB-SECT. 4.— 
B. (a). 

4770 i. When right to freight pro rata 
ariscft — NeceaaUg for new contract express 
or implied.] — The right to freight pro 
rata itincris must arise out of some new 
contract between the master & the 
merchant, either expressly made by 
them or to be inferred from their con- 
tract. — Thomah r. St. John's Marine 
INSUUANCE Co. (1857), 4 Nlld. L. 11. 
130.— NFLD. 


4776 i. When contract to pay pro rata 
freight implied — Voluntary accepfance 
of cargo at intermediate port .] — Tour- 
VILLB V. UUCHLK (1871), 1 5 L. C. J. 29. 

—CAN. 

477611. .]- -Where there was 

evidence to show an acceptance by 
shippers of a cargo at an intermediate 
port, & that they dispensed with the 
further carriage of it : — Held : the 
shipowner was entitled to recover 
freight pro rata Uineris. — Wriuht v. 


Cluxton a Dund.is (1871), 31 U.O. K. 
246.— CAN. 

4776 ill. .1— In order to 

establish a elaiiu for freight pro rata 
there must be a voluntary acceptance 
of the cargo at an intermediato port 
lu such a mode as to raise a fair In- 
ference that its further carriage was 
Intentionally dlspousod wltli. — Thomas 
V. St. John's mauink Insurance Go. 
(1857), 4 Nfld. L. 11. 130.— NFLD. 
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Paet VIII. — Freight. 


Bame. The vessel having encountered a hurri- 
c^e, compelled to put into the Mauritius, 
where the nco, havmg been found to be damaged, 
& m a stete of rapid putrefaction, was, of neces- 
sity, TOld by the master, who acted bond fide, 
but ^wthout the knowledge of either the shipper 
or shipowner:— if cid; under the above circum- 
stances, no freight was due, either for the whole 
voyage or pro raid iihieris, 

claim for pro rata freight, there 
must be a voluntary acceptance of the goods at 
an intermediate port, in such a mode as to raise 
a fail’ inference, that the further carriage of the 
goods was intentionally dispensed with (Parke, 
B.). — ^\^LiERHOOM V. Chatman (1844), 13 M. & W. 
230 ; 13 L. J. Ex. 384 ; 8 Jur. 811 ; 153 E. K. 


•— CoMd. Notara v. Hendorflon (1870), L. R. 

Refd. Duiioan v. BeiiHori (1847), 1 Exch. 
537; Trontion v. Dent (1853), 8 Moo. P. C. C. 4IU ; The 
fooblonisten (186()), h. R. 1 A. & K. 203 ; Hopper v. IJur- 
nes8 (18 70), 45 Jj. J. Q. B. 377 ; Metealfe w. Britanniu 
‘ Ironworks Co. (1877), 2 Q. B. D. 423 ; St. Enoch Shipping 
Co. V. Phosphate Mining Co., [1916] 2 K. B. 024 ; Bradley 
V. Newsom, [1919] A. C. 16. ^ 

4778. .] — shipowner has no claim 

to freight pro raia lihieriti pcracii, except there be 
an acceptance of the goods by the shipper at the 
shorter destination, such that the law will imply 
a new agreement for freight pro rata. — The New- 
port (1858), Sw. 335 ; 100 E. B. 1155. 

4779. .] — Blasco v. Fletcher, No. 

4820, post 

4780. 


.] — Wliere a vessel is disabled 

at an intermediate port/, the master is allowed a 
reasonable time to reship & tranship, so as to earn 
his freight. Tha whole freight is payable if, by 
default of the ownei* of the cargo, the master is 
prevented forwarding the cai*go from an inter- 
mediate port to its destination. No freight is 
])ayable if the owner of a cargo is compelled against 
his will to take the cargo at an intermediate port. 
To sustain a claim for pro rata freight, there must 
be such a voluntai'y acceptance of the goods by 
their owner at an intermediate port as to raise a 
fair inference that fiiHlier carriage of the goods 
was dispensed with. 

A vessel was cliartered at a port in Sweden to 
cany a cargo of deals to Bordeaux, freight being 
payable on delivery. Slie became disabled, & on 
Oct. 2, 1805, was towed by three smacks into an 
English port ; a salvage suit was instituted, 
Oct. 7, & the vessel was arrested by order of the 
ct. Tlie master employed shipbrokers at the port 
as agents for the owners of the vessel ; & through 
the agent for the Norwegian Lloyd’s Assocn. 
instructed proctors to enter an appearance in the 
salvage suit for the owikts of the ship & the 
cargo. Notice was sent by the agents & by the 
proctors to the owners of the cargo, informing 
them of the condition of the ship, & that the cargo 
would be sold, but no instructions were received 
from them. The cargo was discharged, the 
vessel being found not worth repaiiing, the master 
& crew, Oct. 24, abandoned her. The cargo was 
sold, Dec. 10, by order of this ct., & out of the 
proceeds a sum was awarded to the salvors. The 
ship had been abandoned to the proprietors of the 
graving dock. On a motion by the owners of 
the vessel for payment of freight pro rata out of 
the balance remaining in the registry : — Held : the 
owners of the cargo having had notice that their 
cargo would be sold, had waived their right to have 
their cargo carried to Bordeaux, & thereby im- 
pliedly promised to pay a pro rata freight ; the 
proctors’ costs were the first charge upon the 
fund in ct. ; the agents employed at the port were 
entitled to such part of their charges as consisted 


of necessaries supplied to the ship, but not to such 
disbursements as were in the nature of general 
average expenses. 

The master has a possessory lien on the cargo for 
its share of general average expenses, but a ship 
agent has no such lien upon sliip, freight or cargo, 
nor a right of action in rem against any of them. — 
The Soblomsten (18(56), L. R. 1 A. & B. 293 ; 36 
L. J. Adm. 5 ; 15 L. T. 393 ; 15 W. R. 591 ; 2 
Mar. L. C. 43(5. 

Annotations : — Consd. Metcalfe v. Brltaimia Ironworks Co. 
(1876), 1 g. B. D. 613. Refd. The Teutonia (1871), L. R. 
3 A. & E. 394 ; The LlvltJtta (1883), 8 P. D. 209 ; The 
Mogrflell, 11921J P. 236. 

4781. .] — St. Enoch Shipping Co., 

Ltd. V. Phosphate Mining Co., No. 4769, ante. 

4782. Ship captured.] — B yrne v. Pattinson 
(1797), cited in Abbott’s Merchant Shipping, 14th 
ed. p. 745. 

4783. .] — A ship bound for London after 

taking in her cargo, but before breaking ground, 
was cut out of her port of lading in Jamaica by a 
French privateer, but was afterwards i*e-captured 
& cariied into another xiort in the same island, 
where the cargo was sold by order of tlie Ct. of 
Admlty. for the benefit of the freighters : — Held : 
the owners of the ship were not entitled to any part 
of the freight. Though by the usage of tlie trade 
the ship was loaded at their expense. — Curling 
V. Long (1797), 1 Bos. & P. 634 ; 126 E. R. 
1104. 

Amwiaiions : — Refd. Beale v. Thompson (1804), 4 East, 
646; Roelandts v. Harrison (1854), 23 L. J. Ex. 169; 
Pearson v. Goschen (1864), 17 C. B. N. 8. 352. 

4784. .] — The IIajhlton (1793), cited in 

3 Ch. Rob. at p. 107. n. ; 165 E. R. 402. 

Amioiafions : — Apld. Tluj Martha (1801), 3 Ch. Rob. 106. n. 

Refd. The HolTnunK (1805), 6 Ch. Hob. 231. 

4785. .] — The Martha (1801), 3 Ch. Rob. 

106, n, ; 165 E. R. 402. 

Annotaiion :-~R fd. The Hoflnung (1805), 6 Ch. Rob. 231. 

4786. .] — Carrying to a remote port for 

adjudication in most cases unjustifiable. Costs & 
damages decreed against the captor for misconduct. 
Freight pronounced to be due in consequence of 
the interruption of a voyage by t he capture & 
subsequent condemnation of the vessel in a remote 
port. Specie restor^‘d, “ being to the consignment 
of several British mercliants ” though from an 
enemy’s port. Freight due thereon. Jhivileges of 
a master, chartering his vessel for a xiaiticular 
purpose. Capture considered dclhuu'y, so as to 
entitle the owners of the vessel to freight. — The 
Cathahina Ej.izabeth (1810), 1 Act. 309 ; 12 
E. R. 120. 

4787. Recapture— Return fo port of de- 

parture.] — Freight pro rata on capture & recapture 
not given to a ship brought back to the i)ort or 
quasi port of her departui’e. — T he Hiram (1800), 

3 Ch. Rob. 180 ; 1(55 E. R. 428. 

Sec Prize Law, Vol. XXXVII., pp. 660, 

661, Nos. 1192-1201. 

4788. Port of delivery inaccessible — Embargo — 
Voyage undertaken after embargo taken off.] — 

If a British merchant charter a Swedish ship on a 
voyage to St. Michael’s for a cargo of fruit, & the 
charter party contain the usual exception against 
the restraint of princes, & the ship be prevented 
from reaching St. Michael’s within the fruit season 
by an embargo laid on Swedish vessels by the 
British Govt., the Swedish owner cannot, by pro- 
ceeding on the voyage after the embargo is taken 
off, entitle himself to recover the freight against 
the British merchant. — Touteng v. Hubbard 
(1802), 3 Bos. & P. 291 ; 127 E, R. 161. 

Annotations : — Censd. Conway v. Gray, Conv 
Manry v. Shedden (1809), 10 East. 536 
Bowden (1857), 7 E. & B. 763 ; Geipel v. 


ay V. Forbes, 
Esposito V 
Smith (1872), 
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Sect. 3. — Paymmt of freight: Sub-sect. 4, B. (a), 
(b), (c) <fc id).] 

L. li. 7 Q. B. 404 ; Jackson v. Union Marine Insoe. (1874), 
L. J<. 10 C. P. 12, •: Barrie v. Peruvian Corpn. \189(i>, 13 
T. L. R. 101. Refd. Mennett r. Bonham (1812), 16 East, 
477 ; Simeon v. Bazett (1813), 2 M. & S. 94 ; Flindt t\ 
Scott (1814), 6 Taunt. 674 ; Driefontcin Consolidated 
Minos V. Janson (1901), 17 T. L. R. 604 ; Sunday v. 
British & Foreign Maiine Insce., [1915] 2 K. B. 781 ; 
Ralli V. Compania Naviera Sota y Aznar (1920), 123 L. T. 
376 ; Akt. General Gordon v. Cape Copper Co. (1921), 91 
L. J. K. B. 112. 

Pbize Law, Vol. XXXVII., 
p. 662, Nos. 1216-1218. 

4789 Occupied by enemy.] — Under an 

agreement in the nature of a charterparty, whereby 
pltf. let his ship to freight to defts. on a voyage 
from Shields to Lisbon, with convoy ; the freight 
to be paid on right delivery of the cargo ; the ship 
having sailed from Shields with her cargo & joined 
convoy at Portsmouth, & after being detained 
near a month oil Lymington, her sailing orders 
being recalled by the convoy, in consequence of 
the occupation of Portugal by the enemy ; & 
defts. having refused to accept the cargo at Ports- 
mouth, to which the ship returned, it was unloaded 
by pltf., after notice to deft-s., & then was sold by 
consent of both paities w ithout prejudice : — Held : 
pltf. could not recover freight pro rata or demur- 
rage. — I 4 DDARD V. Lopes (1809), 10 East, 526 ; 
103 E. R. 875. 

Annotation Refd. Metcalfe i\ BritanuJa Ironworks Co. 
(1876), 1 Q. B. D. 613. 

4790 Blockade.] — This was the case of a 

British vessel, which had been chartered at Cam- 
peachy for the purpose of deliveiing a cargo at 
Lisbon. The ship had successfu ly prosecuted her 
voyage to the very entrance of the Tagus, when she 
was warned off by the blockading squadron. Upon 
receiving this intimation she continued for some 
days with the fleet, but a gale of wind coming on 
which blew her out to sea, she was picked up by a 
Spanish privateer, & was soon afterwards retaken 
by a British cruiser, & carried to Madeira, where 
the ship & cargo were sold by the recaptors, to pay 
the salvage. A claim has since been given for the 
ship & cargo, which was decreed to be restored, & 
the ct. has now to consider what freight is due 
under the circumstances of the case (Siu Wuxiam 
ScoTii. — The Friends (1810), Edw. 246 ; 2 Eng. 
Pr. Cas. 48 ; 165 E, R. 1098. 

Annotaiions : — Consd. The Teutonia (1871), L. R. 3 A. & E. 
394 : The lolo, [1916] P. 206 ; The Juno, 11910] P. 169. 
Distd. The St. Helena, [1916] 2 A. C. 625. Refd. Metcalfe 
i\ Britannia Ironworks Co. (1876), 1 Q. B. D. 613. 

4791. Declaration of war — Delivery within 

terms of charterparty.] — Duncan v. Koster, The 
Teutonia, No. 3165, ante, 

4792. On account of ice.] — Metcalfe v, 

Britannia Ironworks Go., No. 3477, ante, 

4793. Authority given to cargo owners — To act 
on behalf of shipowner.] — Blasco v, Fletcher, 
No. 4820, post 

(b) Ship Lost, 

4794. General rule — No freight payable.] — ^No 

freight due if the ship be lost. — ^A non. (1682), 2 
Show. 283 ; 89 E. R. 941. 

Annotaiions : — Apld. Saundern v. Drew (1832), 3 B. & Ad. 
445. Could. AlllHon v, British Marine Insco. (1876), 1 
App. Cas. 209. Refd. Thompson v, Gillespy (1855), 5 
E. & B. 209 ; Byrne v, Schiller (1871), L. R. 6 Exch. 319. 

4795. Ship lost on outward voyage.] — 

Gibbon v, Mendez, No. 2076, ante, 

4796. .] — The charterer of a ship at 


60s. freight per ton wrote to his agent that he was 
to recharter her from Taganrog to this county 
“ upon the best terms obtainable, . . . but if, 
unfortunately, there should be a loss, your draft 
upon us for the difference will meet due honour. 

The current rate of freight at Taganrog when the 
ship arrived there was 40s. The agent, not finding 
any one willing to recharter her, put a cargo of his 
own on board, & drew a bill on his principal for the 
^fference between the current rate of freight & 
the charter rate of freight : — Held : though the 
ship was lost on the voyage home, & therefore no 
freight became actually payable, a loss had accrued 
to the agent the moment he put his goods on board 
& so rendered them liable to a rate of freight ex- 
ceeding the current rate, & therefore the principal 
was bound under the terms of his letter to accept 
the bill. — Yeames v, Lindsay (1861), 3 L. T. 855 ; 
9 W. R. 313. 

4797. Loss before reaching port of 

loading.] — The Kaikoura (1885), 2 Pritchard’s 
Admiralty Dig. 1762, n. 

Annotation: — Expld. The Kate, [1899] P. 166. 

4798. .] — Janentzky v. Langridge & 

Co., No. 4628, ante, 

4799. Freight payable from last port of loading.] 

— Cullen &. Andrews v, Mico (1065), 1 Keb. 831 ; 
83 E. R. 1269. 

4800. .]— Anon. (1665), 1 Sid. 236 ; 82 

E. R. 1079. 

4801. Pro rata freight — Part of cargo saved — 
Part saved abandoned to insurers — Full freight pay- 
able on part abandoned.] — Lutwidge v. Grey 
(1736), cited in 2 Burr. at-p. 885 ; 97 E. R. 610, 
H. L. 

Annotation : — Gonsd. Luke v, Lyde (1759), 2 Burr. 882. 

4,g02. Freight on part of voyage per- 

formed.] — Luke v, Lyde (or Lloyd), No. 4824, pos^ 

4803. Ship lost on homeward voyage — 

Freight for outward voyage.] — Mackrell v, 
SiMOND, No. 2074, ante, 

(r) Ship Abandoned, 

4804. General rule — No freight payable.] — 

Where a ship, injured by collision without fault 
of her master & crew, is abandoned by them, & 
is afterwards taken possession of & brought in 
safety into port by salvors, who institute a suit 
against ship & cargo, the shipowner, having by 
the abandomnent put an end to his contract, 
loses all claim to have the cargo put into his 
possession to enable him to carry it on, & so earn 
his freight, & all claim to be paid full freight out 
of the proceeds of the cargo if sold by ordei* of the 
ct. Nor can the sliipowner have any claim for 
pro rata freight unless there be a new contract 
express or implied to pay the same, & if the ship- 
owner refuses to consent to a sale of tlie cargo 
by the ct. when applied for by the salvors & owner 
of cargo, unless he be paid full freight, no such 
contract can be implied. — T he Kathtjsen (1874), 
L. R. 4 A. & E. 269 ; 43 L. J. Adm. 39 ; 31 L. T. 
204 ; 23 W. R. 350 ; 2 Asp. M. L. C. 367. 
Annotations: — Apprvd. The Clto (1881), 7 P. D. 5. Diltd. 

Bradley v. Newsom, [1919] A. C. 16. ^ 

4805. .] — By the abandonment of a 

ship by its crew during a voyage, without any 
intention to retake possession, a right is given 
to the owner of cargo on board to treat the ccjn- 
tract of affreightment as at an end. A ship with 
a cargo of resin in barrels, on a voyage from 
America to Rotterdam, was, owing to the perils 


PART VIII. SECT. 8, SUB-SECT. 4.— 
B. (b). 

4794 i. Oeneral rule — No fre^ht pay- 
ablc. I—Lkvattic v, Salter & Twininq 


(1868), 3 N. S. R. (2 Thom.) 387.— CAN. 

PARTVIH. SECT..8. SUB-SECT. 4.— 
B. ( 0 ). 

4804 i. General rule — No freight nay- 


able ,] — The contract of affreightment is 
abrogated by the abandonment of the 
ship & oonsequontly no freight Is 
i-ecoverable. — T he Annie M. Allen, 
3 0. L. T. 108.— CAN. 
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of the sea, abandoned by her crew off the American 
coast. She was afterwards saved by another 
vessel, & brought with her cargo by the salvors 
into a port in England, & there arrested in an action 
for salvage by her salvors. Before the shipowner 
had released the ship or cargo, the owners of the 
cargo applied for & obtained from the Admlty. 
Ct. an order for the release of the cargo to them 
without payment of any freight, upon their giving 
bail to the salvors : — Held : the cargo owners 
were entitled to treat tlie contract of affreightment 
as at an end, & therefore the order of the Admlty. 
Ct. was rightly niade.--THE CiTO (1881), 7 P. D. 
5 ; 51 L. J. P. 1 ; 45 L. T. 063 ; 30 W. H. 836 ; 
4 Asp. M. L. C. 468, 0. A. 

.-—Distd. The Loptlr (1885). 52 L. T. 768. 

Apid. The Amo (I8».5), 72 L. T. 621. Distd. Bradley v. 

16- Reid. The Norham Castle 

(T895), 11 1. L. R. 321 ; Guthrie r. North China Insco. 

(1602), 18 T. L. R. 412. 

4806. .]—Thp: Argonaut (1883), cited 

in Kennedy’s Civil Salvage, 2nd ed. at p. 222, C. A. 
Annotation The Anna Helena (1883), 49 L. T. 204. 

4807. .] — If a ship is abandoned by 

her master & crew during a voyage, & the cargo 
owner exercises his riglit of treating the abandon- 
ment as a determination of the contract of affreight- 
ment, the subsequent recovery of the vessel by 
the shipowner from salvors at the port of discharge 
will not revive the contract, & the owner of the 
cargo will be entitled to have it returned to him 
without payment of freight. — The Arno (1895), 72 
L. T. 621 ; 11 T. L. R. 453 ; 8 Asp. M. L. C. 5, C. A. 
A[nm)^to/ 2 s .-—Distd. Bradlc-y v. Nowsom, fl919] A. 0. 16. 

Refd. Guthrio v. North China IiiHce. (1902), 18 T. L. R. 

412. 

4808. What constitutes abandonment — Return 
to ship prevented by salving ship.] — Where a 
salving ship takes a crew off a vessel in distress & 
puts men on board of her, refusing to allow her 
own crew to return, & the two vessels arc in com- 
pany navigated into port, there is no such abandon- 
ment of the ship as to put an end to the contract 
of (;arriagc, & consequently there will be freight 
due upon the consignees requiring delivery of the 
cargo, such freight being pro rata, assuming the 
poi't not to be the port to whicli the cargo ought 
to have bei. n taken under the contract of carriage. 
—The Leptir (1885), 52 L. T. 768 ; 5 Asp. M. L. C. 
411. 

Aniwtation :—Keld, Bradley v. Newsom, [1919 J A. C. 16. 

4809. Ship presumed sunk by enemy sub- 

marine — Subsequent recovery.] — Pltfs. Tvere the 
indorsees of a bill of lading signed on behalf of 
defts., the owners of the ship J., for the voyage of 
a cargo of wood to bo deli vered at Hull on payment 
of freight as per charterparty. The J., while off 
the coast of Scotland, was on Oct. 7, 1916, tor- 
pedoed by a German submarine, & the crew were 
compelled to tak(^ to their boats under threat of 
being shot. The enemy placed bombs on board 
the j., & the last the crew saw of the vessel hid 
them to believe that she was sinking. The crew 
were picked up «& landed at Aberdeen on Oct. 8, 
& the master at once telegraphed to the owners : 
“ Ship sunk yesterday. Submarine.” On Oct. 9 
the owner’s agents wrote to pltfs., quoting the 
following letter from the owner ; “ . . . I advise 
you of the loss of my steamship Jupiter, which 
steamer was sunk by enemy submai'ine on Saturday 
last. ...” The vessel was subsequently found 
a waterlogged derelict & towed into Leith, where 
she was on Oct. 11 taken possession of by the 
Receiver of Wrecks. On the same day pltfs. claimed 


to elect to take possession of their cargo where the 
steamer was, & asserted that no freight was pay- 
able by them. In an action to recover the 
freight : — Held : the master & crew had not 
abandoned the ship in such circumstances as to 
indicate an intention not to perform the contract, 
& the owner’s agents’ letter of Oct. 9 was not a 
notice of the abandonment of the contract such 
as entitled the cargo owners to receive the cargo 
free of freight. — ^Bradley v. Newsom (H.) Sons 
& Co., [1919] A. C. 16 ; 88 L. J. K. B. 35 ; 119 
L. T. 239; 34 T. L. R. 613 ; 14 Asp. M. L. C. 340 ; 
24 Com. Cas. 1, H. L. ; revag, S. C. sub nom. 
Newsum (II.) & Co. V. Bradley, [1918] 1 K. B. 
271, C. A. 

Annotation : — Refd. Consorzio Voneziano dl Armamento 

e Navij?aziono v. Northumberland Shipbuilding Co. (1919), 

88 L. J. K. B. 1194. 

{d) Cargo Transhipped, 

4810. Whole cargo delivered — Right to full 
freight.] — Cook v. Jennings, No. 4765, ante. 

4811. .] — Shipton V. Thornton, No. 

3131, ante. 

4812. .] — Gibbs r. Grey, Grey v. 

Gibbs, No. 1925, ante. 

4813. .] — Pltfs. as shipowners 

chartered a steamer, the Siljan, to charterers now 
represented by the Board of Trade for a voyage 
from New York to certain ports in South Africa 
including Beira. The steamer’s own tackle was 
not able to deal with weight of more than 5 tons, 
at New York certain railway machinery destined 
for Beira was put on board, individual consign- 
ments of the machinery weighing much more than 
^ tons. On arrival at Beira the steamer was not 
able to discharge those heavy consignments with 
her own tackle, & there were no appliances at the 
port by wliich discharge could be effected. In 
these circumstances, the steamer was sent, with- 
out prejudice to the right of the parlies, to Durban 
to be unloaded, & the goods were subsequently 
forwarded to Beu*a by anotlier steamer. Pltfs. 
claimed the outstanding balance of freight, & the 
charterers, having paid the extra expenses entailed 
by having the goods unloaded at Durban, claimed 
the riglit to set off the amount of tlie expense so 
inemred. The matter was referred to arbn. & 
the umpire awarded in favour of pltfs., subject 
to the decision of a special case : — Held: (1) on 
the evidence, the charterers had waived any right 
they might have had under the cesser clause, & 
it was the charterers themselves who arranged for 
the steamer to be sent to Durban ; (2) the char- 
terers were the shippers under the bill of lading, 
& as sucli were liable for the freight independently 
of the charterparty ; (3) the shipowners had 

under the charterparty ample powers of transliip- 
ment & as the goods did reach their destination 
in the end freight had become payable : (4) by 
express provisions of the charterparty the char- 
terers were liable for the freight. — Rederi Akt. 
Transatlantic v. Board of Trade (1925), 30 
Com. Cas. 117 ; 69 Sol. Jo. 807. 

4814. Part of cargo only delivered — Right to 
freight pro rata.] — Lutwidge v. Grey (1736), 
cit^ed in 2 Burr, at p. 885 ; 97 E. R. 616, H. L. 
Annotation : — Apld. ljukc v. Lydo (1759), 2 Barr. 882. 

4815. .] — The Copenhagen, No. 3326, 

ante, 

4816. .] — Mitchell v. Darthez, No. 

3322, a 7 ite. 

4817. Right to extra freight.] — Rosetto v. 
Gurney, No. 3300, ante. 


PART VIII. SECT. 3, SUB-SECT. 4. — freight of ffoods by a general ship having the vessel being totally lost, & the 

B. (d). boon paid at their shipment, & such goods transhipped by the master at 

4817 i. Right to extra freight.]— Tho payment admitted In the bill of lading, the same rate of freight ; — Held : the 
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Sect, 3 . — Payment of freight: Sub-sect, 4, B, (c), d? 

C. (a) <&(&).] 

(c) Transhipment of Cargo Prevented, 

4818. Transhipment prevented by cargo owner — 
Right to full freight.] — Cook v , Jenkings, No. 
4765, arde, 

4819. .] — Shipton V, Thornton, No. 

3131, ante, 

4820. .] — A ship was chartered by 

defts. for a voyage from Liverpool to the Havana, 
& loaded by them as a general ship, the freight 
being payable to the master. She went aground 
on the coast of Ireland. Subsequently she was got 
off with her cargo, both being damaged. S., one 
of defts., &i who represented the freighters, visited 
the vessel, & was requested by the master “ to 
act on behalf of the owners to the best of his judg- 
ment & ability.” S. caused the cargo to be taken 
out, & sent back to Liverpool in another ship, 
which he himself engaged for that purpose. The 
sliip herself went to Dublin, & was there repaired. 
When the goods arrived at Liverpool they were 
inspected by various persons, & the result was, 
that defts. on account of their damaged condition, 
determined to sell them. Before the sale took 
place, however, the master claimed the entire 
freight on the goods to the port of destination, or 
that they should be detained to proceed in his 
vessel, when she was repaired. Defts. refused to 
accede to tliis, & proceeded to sell the goods. In 
an action by the master against defts. for wrong- 
fully preventing him from carrying the goods 
& gaming freight, the jury found, in effect, that the 
course taken by defts. was th< reasonable one to 
take, having regard to the interests of all parties 
concerned : — Held : on this finding defts. were 
entitled to the verdict ; the authority to 8. to act 
for the o\^Tiers as well as for the shipi)ers gave him 
authority to sell the cargo, under the circumstances 
which the jury had found to exist ; & this authority, 
having been i)aHially acted on & expenses in- 
curred under it, could not be countermanded. 

It [right of shipowner to full freight] is in- 
applicable to a case where the goods are taken 
back absolutely unconditionally by consent of 
both sides, tlie further carriage of the goods being 
intentionally dispensed with ; & ordinarily in 

such a case the shipowner becomes entitled to 
freight pro rata itineris (Williams, J.). — Blasco 
V, Fletcher (1803), 14 C. B. N. 8. 147 ; 3 New 
Rep. 38 ; 32 L. J. C. P. 284 ; 9 L. T. 109 ; 9 Jur. 
N. 8. 1105 ; 11 W. R. 997 ; 1 Mar. L. C. 380 ; 
143 E. R. 401. 

Annotations: — Confld. The Bahia (1804), Brown. & Lush. 

2U2 ; Willson v. London, Italian & Adriatic Steam Navl- 

f ation Co. (1865), Har. & lluth. 29 ; Jac.kson v. Union 
larino Insce. (1873), L. K. 8 C. P. 672. Refd. Bakin 
V, Oxley (1864), 15 C. B. N. S. 646 ; Pearson v, GGsehen 
(1864), 4 New Hep. 404 ; Lloyd v. Gulbert (1865), L. H. 

1 Q. B. 11.5. Lee v, Southera Insce. (1870), 39 L. J. C. P. 
218 : The Kathleen (1874), L. H. 4 A. & E. 209 ; Assi- 
curazioni Generali & Schenkcr v. S.S. Bessie Morris & 
Browne, [1892] 1 Q. B. 571. 


4821. .] — The Galam (Cargo Ex), 

No. 4076, ante , 

4822. .] — The Soblomsten, No. 4780, 

ante , 

4823. Transhipment prevented by order of court.] 

— The Galam (Cargo Ex), No. 4075, ante . 


C, Delivery of Part of Cargo, 

(a) In General, 

4824. General rule — Amount proportionate to 
goods delivered.] — In case of loss at sea, freight 
.must be paid only in proportion to the goods 
saved, & the part of the voyage which was per- 
formed. — Luke v, IjYde (or Lloyd) (1769), 2 
Burr. 882 ; 1 Wm. Bl. 190 ; 97 E. R. 614. 
Annotations : — Consd. Cook v. Jcmilngs (1797), 7 Term Hep. 

381. N.F. The Hiram (J800), 3 Ch. Roh. 180. Apld. 
Beale v. Thompson (1803), 3 Bos. & T>. 405. Distd. 
Mulloy V. Backer (1804), .5 East, 316. Expld. Llddard v. 
Loj>c 8 (1809), 10 East, 526. Dbtd. Evans v, Forster 
(1830), 8 L. J. O. S. K. B. 348. CJonsd. Baldii v. Oxley 
(1864). 15 C. B. N. S. 616. N.P. Costel & J.atta v. Ti-ceh- 
inan (1884), Cab. & El. 276. Refd. Thompson v. How- 
croft (1803), 4 East, 34 ; Metcalfe v. Britlunia Ironworks 
Co. (1877), 2 Q. B. D. 423. 

4825. .] — Where the master & tlie 

freighter of a vessel of 400 ions mutually agreed 
in writing that the ship, being every way fitted for 
the voyage, should with all convenient speed 
proceed to St. Petersburg, & there load from the 
freighter’s factors a complete cargo of hemp 
& iron, &; proceed therewith to London, & deliver 
the same on being paid freight for hemp £5 per 
ton, for iron 5.8. a ton, etc., one-half to be paid on 
right delivery, the other at three months, held 
that the^ delivery of a com])leie cargo was not a 
condition precedent ; but that the master miglit 
recover freight for a shoit cargo at the stipulated 
rates per ton ; the freighter having his remedy in 
damages for such short delivery.— Ritchie v, 
Atkinson (1808), 10 East, 295 ; 103 E. R. 787. 

Annotations: — Ckinsd. Garrett v, Melhulsb (1859), 33 L. T. 
O. S. 25. Refd. Davidson v. Gwymio (1810), 12 East, 
380 ; Fothergill v. Walton (1818), 8 Taunt. 570; (Car- 
penter V. Oresswell (1827), 1 Moo. & P. 66 ; Glaholiu v. 
Hays (1841), 2 Mon. & G. 257 ; Seesfor r. Duthie (1860), 
8 C. B. N. S. 45 ; MacAndrew v. Chappie (1866), L. 11. 1 
C. P. 643; Merchant Shlppinfir Co. v, Armlta^e (1873), 
29 L. T. 809 ; The Europa, [1908] P. 84. Mentd. Whitcher 
r. Hall (1826), 5 B. & C. 269 ; Stavers v. Curling (1836), 
3 Bln^ N. C. 355 ; Chanter v. Leese (1838), 4 M. & W. 
295 ; Fishmonger’s Co. v. Hobertson (1843), 5 Man. & G. 
131 ; Ellen v. Topp (1851), 20 L. J. Ex. 211 ; Hoaro v, 
Heiinlc (1859), 5 H. & N. 19 ; White v. Boeton (1861), 7 
H. & N. 42. 

4826. Animals dying on voyage.] — 

Where fi’cight is contracted for the transporting 
of animals & some die during the voyage, the 
freight is payable only for those wliich arrive safe 
(Aldejcson, B.). — Gibson v. Sturge (1855), 10 
Exch. 022 ; 3 C. L. R.- 421 ; 24 L. .1. Ex. 121 ; 
24 L. T. O. S. 241 ; 1 Jur, N. S. 259 ; 3 W. K. 165 ; 
156 E. R. 588. 

Annotations: — Consd. Conlthurst v. Sweet (1866), L. H. 1 
C. P. 649. Apld. Buckle v, Knoop (1867), L. H. 2 Exch. 
333. Refd. Bradley r. Dunnlpacc (18011, 7 H & N. 200 ; 


consignees were not liable to pay the 
freight by the new ship. — T he Almeida 
Fa3ULY, Kirk v, Lim Eno Tuan (1856), 
6 L. T. 789. — STRAITS SETTLE- 
MENTS. 


PART VIII. SECT. 3, SUB SECT. 4.— 
B. (0). 

J [). Refusal of master to tranship or 
iver withoui payment of distance 
freight.] —By a oharterparty on an 
ordinary English printed form, made 
in London, between the London broker 
of deft., a Norwegian shipowner, & an 
English trading co., it wao agreed that 
deft.’s ship A., of Norway, should pro- 
ceed to liangoon & there load a cargo 
of teak, & from there proceed to 
Queenstown or Falmouth for ordew, 


the ficight to bo paid “ by onc-thlrd 
in cash on ship’s andval at port of dis- 
charge & the icmaindcr on unloading & 
right delivery of cargo in cash.” Tho 
ship duly proc*ecdod to Rangoon & 
there loaded a caigo of teak, but in the 
course of her voyage from Rangoon 
was wi*ocked on the shores of Table 
Bay, & became totally lost. Tho 
greater part of the cargo having been 
salved, pltfs., as holders of bills of 
lading for tho cargo, wore willing that 
tho master should tranship tho cargo 
to Its destination, but the master re- 
fused to tranship the cargo or to deliver 
It to pltfs. without payment of distance 
freight according 1k> Norwegian law : — 
Held : pltfs. were nut liable for distance 
freight, as tho intention of the parties 
was to make an English contract, & 


tho payment of freight being expressly 
dealt with in tho chart erparty, none 
was payable on the cargo landed in 
CJape Town. — SRARiaiiT Co. v. 
Marchubren (1897), 14 S. C. 94; 7 
C. T. H. 107.— S. AF. 

PART VIII. SECT. 3, SUB-SECT. 4.— 
C. (a). 

4824 i . General r ale — A mo ant propor - 
iionate to goods delivered.] — Quay v. 
Hunter, 2 H. de L. 77. — CAN. 

4824 il. ‘ .]— If a part of a 

cargo have been delivered & accepted, 
an action for freight pro ianto will fie. — 
Oldfield v, Hutton, 3 H. do L. 200. — 
CAN. 

4824 ill. .] — Tourvtlle V, 

Ruoiile (1871), 15 L. 0. J. 29.— CAN. 
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-.] — Dakin v, Oxley, No. 4857, 


Dakin r. Oxley (1864), ir» C. N. B. S. 646 ; Tully e. Terry 
(1873), L. R. 8 C. P. 679 ; The Skandlnav (1881), 50 
L. J. P. 46. 

4827. 

post, 

4828. .]— Alijson v, Bristol Marine 

Insurance Co., No. 4511, ante, 

4829. .] — By a chartei*party a cargo 

of sugar in bags was to be loaded at a named port, 

& the ship so loaded was to proceed to another 
named port & there deliver the cargo “ agreeably 
to bills of lading on being paid freight in full of all 
port charges ... at the rate of lOs. Od. per ton 
of 20 cwt. gross weight shipped payable on right 
&> tiue dehvery of the cargo.” Charterers’ lia- 
bility was to cease ” when cargo is shipped & bills 
of lading signed, provided all the conditions called 
for in this charter have been fulfilled, but vessel 
to have a lien on the cargo for freight, dead freight 
& demuri‘agc.” Any difference between the 
chai*terparty & bills ()f lading freight was to be 
settled at the port of loading on clearance of the 
vessel if reciuhed by the master. The amount due 
under this clause was ascertained at the port of 
loading, paid by the cliarterers to the shipowners. 
The vessel loaded a full cargo, but on the voyage 
she grounded & a i)ortion of the cargo was lost. 
The remainder was delivered at the port of dis- 
charge & the bills of lading freight on the whole 
cargo shipped was collected by the shipowners. 
In an action by tlie cliarteicrs to recover, as money 
received to their use, the difference between the 
freight so collected by the sliipowners & the amount 
due to them under the cliarterparty in respect of 
the cargo delivered : — Held : under the charter- 
party the shipowners were not entitled to a lump 
sum freight, <fe the balance of freight in their hands 
could be recovered from them by the charterers. 

Freight is not payable except upon delivery of 
the cai'go (Collins, M.B.). — London Transport 
C o. V, Treciimann Brothers, [1004] 1 K. B. 
085 ; 78 L. J. K. B. 253 ; 00 I.. T, 132 ; 0 Asp. 
M. L. C. 518 ; 0 Com. Cas. 133, C. A. 

4830. Right to sue on covenant. | — Bright r. 
CowPEK (Kill), 1 Brownl. 21 ; 123 E. K. 610. 
Annotations: — Apld. Cook r. JcnniiiffH (1797), 7 Tcnii llcp* 

381. Cousd. Sinitb v. Wilson (1807), 8 East. 437. Eeld- 
Ritchie V. Atkinson (1808), 10 East, 295 ; Tln^ Norway 
(1864), Brown. & Lush. 377 ; Merchant Shipping: Co. i\ 
Armltago (1873\ 43 L. J. Q. B. 24 ; Rohinson v. Knight 
(1873), 28 L. T. 820 ; HaiTOwing S.S. Oo.. r. Thomas, 
11913] 2 K. B. 171. 

4831. Right to deduct value of goods missing.] — 

A consignee of goods under a bill of lading has no 
right to deduct from the freight the value of goods 
contained in the bill of lading, but not delivered to 
him ; his remedy is by cross-action. — M eyer v. 
Dresser (1864), 16 C. B. N. 8. 646 ; 33 L. J. C. P. 
289 ; 10 I.. T. 612 ; 2 Mar. I.. C. 27 ; 143 E. R. 
1280 ; sub norn. Mayer v. Dresser, 12 W. K. 983. 
Anrwiations .—ISietd, The Norway 086^, Biwn. & Lusln 
377 ; Maspous y Hermano r. Mildred (1882), 9 Q. B. D. 
.530. Mentd. Grlsscll v. Bilstowe (1868), L. R. 3 C. P. 
112 ; Produce Brokers Co. v, Olympia Oil & Cake Co., 
[19161 1 A. C. 314. 

4332. .]— Sandeman & Sons v. Tyzack & 

Branfoot S.S. Co., Ltd., No. 3644, ante, 

4333, .] — cliarterparty provided that the 

ship should load a cargo of coal & deliver tlie same 
at the port of discharge at a freight of so much 
per ton on the quantity delivered (the act of God, 
etc., & all & every other dangers & accidents of 
the seas, rivers, & navigation always excepted), 
the freight to be paid two-thirds in cash ten days 


after the vessel’s sailing & the remainder in cash 
on the right & true delivery of the cargo agreeably 
to bills of lading, less cost of coal delivered short 
of bill of lading quantity :—Held : (1) a collision 
attributable solely to the negligence of those in 
charge of the other vessel was a ” danger or 
accident of navigation ” within the meaning of 
the charterparty, & therefore the shipowners were 
not liable in respect of non-delivery of part of the 
cargo shipped caused by such a collision ; (2) the 
charterers were entitled nevertheless under 
the charterparty to set off the cost of the coal 
so undelivered against the balance of freight pay- 
able on delivery of the remainder of the cargo 
at the port of discharge. — G arston Sailing Ship 
C o., 1.TD. i\ Hickie, Borman Co. (1886), 18 
Q. B. D. 17 ; 56 L. J. Q. B. 38 ; 55 L. T. 879 ; 
35 W. K. 33 ; 3 T. I.. U. 23 ; 6 Asp. M. L. C. 71, 
C. A. 

Ship lost.] — See Nos. 4801, 4802, ante. 

Cargo transhipped.] — See Nos. 4814-4816, ante, 

(h) Where Provision for Lump FreUjht, 

4834. Right to whole lump freight — Part of 
cargo lost by peril of sea — Where master not 
negligent.] — Norway (Owners) r. Ashburner, 
The Noiiway, No. 1673, ante, 

4335 . ,] — Robinson v. Knights, No. 

4512, ante, 

4333 . .]-_Pltfs. chartered their ship 

to defts. to load a cargo of timber 6c carry it to a 
named port foi* a specified lump sum as freight, 
payable on right delivery of the cargo. The 
charterparty contained the usual exception of 
perils of the seas. The ship arrived with her cargo 
on board outside t ])0 poii of discharge, when owing 
to heavy weather she was driven ashore & became 
a total loss. I’art of the cargo was washed ashore 
6c was afterwards collected on the beach by the 
directions of the master & deposited on the dock 
premises, the residue being lost by the ]>erils of 
the seas. Tn an action to recover payment of the 
lump sum freight : — Held : pltfs., having delivered 
so much of the cargo as they were not excused by 
the excepted perils for not delivering, had per- 
formed their contract A: earned their freight, uot- 
withstanding that; t he ship had not completed 
her voyage 6c that the port ion of the cargo delivered 
had been so delivered otherwise Ilian by the ship 
stiiiulated for. — Tiiojmas (William) 6c Sons v. 
Harrowing S.S. (’o., [1915] A. (^. 58 ; 83 L. J. 
K. B. 1662 ; 111 L. T. 653 ; 30 T. L. K. 611 ; 12 
Asp. M. L. C, 532 ; 19 Com. ( as. 454, 11. L. ; 
affg, S. C, sub nom. Harrowing S.S. Co, v. Thomas, 
[1913] 2 K. B. 171. ^ 

4837. Part of cargo lost by tire — Without 

default of master or crew.]— (1) By charterparty a 
ship was to load at Colombo, or Cochin, from the 
charterer’s agents, a full & complete lading, 6c 
juoceed to London, & discharge there, fire 6c other 
dangers of the sea excepted, a lump sum freight 
of ii5,000 to be paid after entue discharge & right 
delivery of the cargo, in cash, two months after 
the date of the shixi’s report inw^ds at the custom 
house . Part of the cargo loadt 1 1 in accordance with 
the charterparty was lost by fire, without any 
default of the master or crew, & the remainder was 
delivered in London : — Held : the shipowner was 
entitled imder the charterparty to the full sum of 
£5,000. ^ ^ 

(2) We are of opinion that pltfs. are not entitled 


4S31i. Right to deduct value of goods ? 7 i I—Shankland v, Atrya & (Do. (1865), 3 Maeph. (Ct. of Sess.) 810 ; 37 
Sc. Jur. 413.— SOOT. 

PART VIII. SECT. 3, SUB-SECT. 4.— C. (b). 

48341. Right to whole lump freight— Whole cargo not loaded.]— Clements v, Russell (1854), 4 1. 0. L. R. 318. IR, 
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Sect, Payment of freight: Suh'-aect, 4, C, (b), D. 

to judgment for the interest (Coleridge, C.J.). — 
Merchant Shipping Co. v, Armitagb (1873), L. R. 
9 Q. B. 99 ; 43 L. J. Q. B. 24 ; 29 L. T. 809 ; 2 
Asp. M. L. C. 185, Ex. Ch. 

Annoiations : — As to (1) Apld. Williams v. Canton Insce. 
Office, [1901] A. C. 462. ^nsd. London Transport Co. 
V, Trechmann, [1904] 1 K. B. 635. FoUd. Harrowing: 

S. S. Co. r. Thomas, [1913] 2 K. B. 171. Apld. Muller, 
Maclean r. Leslie & Anderson, [1921] W. N. 235. As 
to (2) Refd. L. C. & D. lly. v. S. E. Ry., [1893] A. C. 429. 
Re Homer, Fooks r. Homer, [1896] 2 Ch. 188 ; Thakler 
Ganosh Bakhsh r. Thakeer Harlhar Bakhsh (1904), 20 

T. L. R. 401. 

4838. Whole cargo not loaded.] — Robin- 

son V, Knights, No. 4512, ante, 

4839. Cargo shipped less than stated In bill 

of lading.] — To an action for a lump sum for freight 
by the master of a ship against the indorsee of a 
bill of lading defts. pleaded, except as to 217 tons 
of cargo, that by the bill of lading pltf. acknow- 
ledged himself to have received a number of tons 
exceeding 217 tons, & that he did not carry or 
deliver the goods in the bill of lading mentioned, 
but only a portion, to wit, 217 tons (not alleging 
in terms that he did not carry all the goods 
delivered). Pltf. replied that he carried all the 
goods delivered to liim under the bill of lading, 
A that the goods so delivered & described in the 
bill of l^ing as weigliing more than 217 tons in 
fact weighed 217 tons only, & that the weight 
mentioned in the bill of lading was a mere mis- 
description, inserted without fraud or default ; 
that the bill of lading was made in France, & that, 
according to the law of France, ti.(' whole freight 
was payable, although part only of the goods was 
carried delivered : — HeJd : in an action for 
freight, the master is at liberty (notwithstanding 
Bills of Lading Act, 1855 (c. Ill), s. 3), to show that 
the cargo actually received by him ditTers in weight 
from that signed for in the bill of lading, at all 
events where the weight mentioned in the bill 
of lading is mere matter of measurement ; ta the 
freight being a lump sum pltf. was entitled to 
recover the whole. — ^Blanchet r. Powell’s 
Llantivit Collieries Co., Ltd. (1874), 1j. R. 9 
Exch. 74; 43 L. J. Ex. 50 ; 30 L. T. 28 ; 22 W. R. 
490 ; 2 Asp. M. L, C. 224. 

Annotation : — CoDSd. Parsons v. New Zealand Shipping Co., 
[190]] 1 K. B. 548. 

4840. Where non-delivery wrongful.) — 

Williams & Co. v. Canton Insurance Office, 
Ltd., No. 1964, ante, 

I), Cargo Sold during Voyage. 

4841. General rule — No freight payable.] — 

Liddard V, Lopes, No. 4789, ante. 

4842. Sale without consent of owner.] 

— VuERBOOM V. Chapman, No. 4777, ante. 

4843. .] — ^Acatos v. Burns, No. 

2841, ante. 

4844. .] — The Salacia, No. 4760, ante, 

4345, Sale treated as loan.] — Hopper 

V. Burness, No. 3436, ante. 

4345 , Freight payable “ on right 

delivery.’’]— By a charterparty, on an ordinary 
English printed form, negotiated & made in Lon- 
don between the London broker of jiltf., a German 
shipowner domiciled in Germany, & defts., mer- 
chants in London, it was agreed that pltf.’s ship, 
which was under German colours, with a German 
master, & then in a French port, should proceed 
to Akyab, Rangoon or Bassein, according to 
orders, & there load, from defts.’ agents, a cargo 
of lice, & being so loaded proceed to Scilly, Fal- 
mouth, Plymouth, or Cowes for orders to discharge 
in the United Kingdom or on the Continent 


between Havre & Hambm*g, “ freight being pay- 
able at & after the rate of 353. sterling per ton of 
20 cwt. net delivered. . . . The act of God, the 
Queen’s enemies, restraints of princes & rulers, 
fire & all & every other dangers & accidents of the 
seas, rivers & navigation of whatever nature & 
kind soever, during said voyage always excepted. 
. . . The freight to be paid on right delivery of 
cargo if discharged in the United Kingdom ; in 
cash or as customary ... & if on the Continent, in 
cash at the exchange of the day of final discharge 
without discount.” The vessel proceeded to 
Bassein, & there loaded a cargo of rice belonging 
to defts., the master signing a Ml of lading making 
the rice deliverable to defts.’ order, freiglit & all 
other conditions as per charterparty. On the 
voyage tlie vessel met with heavy weather, & her 
master for the safety of ship & cargo put into Port 
Elizabeth, where a portion of the cargo was found 
to be so much- damaged by sea water that, on 
sm'vey, it was condemned as unfit for reshipment 
& sold by the master. Pltf. sued defts. for full 
freight on the portion of the cargo so sold at the 
port of distress : — Held : defts. were not liable as 
the intention of the parties was to make an 
English contract, &, the payment of freight being 
expressly dealt with in the charterparty, none was 
payable on tlie portion of the cargo sold in th(; 
port of distress. — The Industrie, [1894] P. 58 ; 
63 L. J. P. 84 ; 70 L. T. 791 ; 42 W. R. 280 ; 7 
Asp. M. L. C. 457 ; G R. 081, C. A. 

4847. Recovery of pro rata freight — From holders 
of bills of lading — Where special agreement to 
pay .] — P. was the owner of a ship which took in a 
cargo at Calcutta, to be carried thence to St. 
Petersburg, where P. resided. This cargo was i)ur- 
chased on account of P. by E., his supercargo & 
agent, but the house of F. & Co. of Calcutta 
advanced £26,000 towards the purchase thereof & 
of the cargo of another ship belonging to P., &, for 
their security, bills of lading of the first-mentioned 
cargo were signed by the captain, as shipped by 
F. & CO. on caccouni of P., to be delivered at St. 
Petersburg, to the order of F. & co., or their assigns. 
The words, “ he or they paying freight,” which, in 
the bills of lading, imiriediately followed the 
direction for delivering to the order of F. & co., 
were struck out. These bills were delivered to 
F. & CO., & indorsed & transmitted by them to 
defts., their correspondents in London. Before the 
ship sailed from Calcutta, a memorandum for 
charter was entered into between E. the captain, 
whereby it was agreed that the ship should be 
dispatched with a comi^lete cargo, sliould proceed 
to St. Petersburg, & there deliver the same to the 
order of the freighter on payment of freight at a 
specified rate. The ship, in the course of her 
voyage, was lost, but there was a salvage of part 
of the cargo, which was sold with the assent of the 
captain, &; produced the net sum of £13,300. In 
Apr. 1816, defts., as holders of the bills of lading, 
applied for the proceeds of the salvage, but pltfs. 
had put a stop thereon on the part of P., & the 
captain, as agent of P., claimed a lien theijeupon 
for pro rata freight. On July 12, 1816, the memo- 
randum for charter not being then forthcoming, & 
defts. being then in possession of the bills of lading, 
by letter to pltfs. agreed that, in consideration of 
pltfs. handing to defts. the captain’s order in 
defts.* favour for the proceeds of the cargo of his 
late ship, & a letter from pltfs. to those who had 
sold the cargo, withdrawing any claim on account 
of P., defts. would hold themselves accountable 
for pltfs., as the agents of P., for wliatever might 
appear to be due for the pro rata freight, accordiag 
to the charterparty entered into at C’alcutta 



Part VIIL — Freight. 


653 


between E. & the captain. Pltfa. performed their 
part of the agreement, & dcfts., in consequence, 
received the proceeds of the salvage, but refused 
to pay the pro rata freight ; — Held : pltfs. were 
entitled to recover in assumpsit on the agreement 
of July, 1810, the amount of the pro rata freight. — 
Thornton v. Fairlie (1818), 8 Taunt. .S54 ; 2 
Moore, C. P. 397 ; 129 E. R. 419. 

4848. What must be proved — Option of 

cargo owner to accept cargo at place of sale.] — 
The mere temporary suspension of the voyage by 
reason of the necessity of repairing the ship at a 
port of refuge does not, as between the shipowner 
& the owner of cargo, warrant an average adjust- 
ment at the intermediate port. To entitle a ship- 
owner, in the absence of a special contract, to 
demand pro rata freight, where the goods have been 
sold at an intermediate port, being so much 
damaged as not to be worth forwarding, it must be 
shown that the owner of the goods had an option 
of having them sent on or of accepting them at 
such intermediate port. A ship sailed from Riga 
for Hull with a general cai'go & was stranded, but 
was afterwards got off, part of the cargo having 
been washed out of her & part jettisoned, & towed 
into Copenliagen, where her cargo was discharged, 
& the shii) having been repaired at considerable 
expense, was sent on to Hull after a delay of about 
two months, with some of her cargo on board, other 
part having been sent on by the master in other 
vessels. I*ltfs.’ goods were so much damaged as 
not to be worth sending on, & were, properly, but 
without pltfs. having an opportunity of exercising 
an option, sold at ('openhagen, & an average 
adjustment took place there according to Danish 
law, under which pltfs. were charged wdth jjro 
rata freight from Riga to Copenhagen. In an 
action for the price realised by the sale at C-open- 
hagen : — Held: (1) the shipowners were not 
entitled to deduct the general average expenses 
ascertained by the adjustment at (k)penliagen, nor 
pro raia freight. 

(2) The duty of the shipowner is to complete 
the voyage if he can. If owing to perils of the seas 
he is compelled to put into an intermediat/e port 
for repair, his duty is, to refit, & carry on such pait 
of the original cargo as is fit to be carried on 
(Ltndley, J.). 

(3) If the shipowner, being unable to repair his 
ship, tranships the cargo & sends it home in some 
other ship, which he may do, still, as between him 
& tlie original consignees of the cargo, the original 
voyage is treated as continuing, in the absence of 
some agi’eement to the contrary (Ltndj.ey, J.). — 
Hill Wilson (1879), 4 0. P. D. 329; 48 
L. J. C. P. 704 ; 41 L. T. 412 ; 4 Asp. M. L. C. 198. 
Anrioiaiion : — As to (2) Apld. AssicurazionI Generali & 

Schenker v. S.S. Bessio Morris Co. & Hrowiio (1892), 61 

L. J. Q. B. 754. 

4849. What deductions to be allowed — Advances 
made by agent abroad — Only If authorised by 
charter.] — The Salacia, No. 4760, ante, 

4850. Sum payable as freight if goods had 
arrived.] — The Salacia, No. 4760, ante, 

4851. Value of goods sold.] — Campbell v, 

Thompson, No. 3400, ante. 

4852. .] — The Salacia, No. 4760, ante. 

4853. Ship abandoned — Sale by order of court.] — 
The Kathleen, No. 4804, ante. 

E. Cargo Delivered Damaged. 

4854. Right to whole freight — Damage by perils 
of sea.] — The principal question is whether the 

PARTVIII. SECT. 3, SUB-SECT. 4.— E. 

q. Right to whole freight — Damage 
in unloading.] — In an action for 


owners are to pay for the damage occasioned by 
the storm ... & this must be determined by the 
intention of the parties & the nature of the con- 
tract. It is a charter of freight. The owners let 
their ships to hire & there never was an idea that 
they insure the cargo against the perils of the sea 
(Lord Mansfield). — Hotham v. East-India Co. 
(1779), 1 Doug. K. B. 272 ; 99 E. R. 178. 
Annotations: — Distd. Boatson v. Schank (1803), 3 East, 
233. Consd. Thomson v. Brown (1817), 1 Moore, C. P. 
358. Refd. Cordwont v. Hunt (I8i8), 8 Taunt. 596. 

4855. Merchantable character under 

original description not lost.] — P alace Shipping 
C o. V. Spillers & Bakers, Ltd. (1908), Times, 
May 18. 

4856. Damage by negligence of master or 

crew — Effect of offer of abandonment to ship- 
owner.] — M ills v. Bainbridge (1804), cited in 
Abbott’s Merchant Shipping, 14th ed. at p. 702, n. 

4857. .] — (1) It is no answer to 

an action by a shipowner against the charterer to 
recover freight that, by the fault of the mcaster & 
crew, & their negligent & unskilful navigation of 
the vessel, the cargo, coal, was damaged so as upon 
arrival at the port of discharge to be then there of 
less value than the freight, &> that the charterer 
abandoned it to the shipowner. 

(2) The true test of the right to freight is the 
question whether the service in respect of which 
the freight was contracted to be paid has been 
substantially performed (Wtlles, C.J.). 

(3) If the shipowner fails to carry the goods for 
the merchant to the destined port, the freight is 
not earned. If he carry part, but not the whole, 
no freight is payable in respect of the part not 
carried, &; freight is payable in respect of the part 
carried, unless the charterparty make the carriage 
of the whole a condition precedent to the earning 
of any freight (WiLLES, C.J.). — Dakin v. Oxley 
(1864), 15 C. B. N. S. 646 ; 33 L. J. C. P. 115 ; 10 
L. T. 268 ; 10 Jur. N. S. 655 ; 12 W. R. 557 ; 2 
Mar. L. C. 6 ; 143 E. R. 938. 

Annotations: — As to (1) Refd. Lloyd v. Ouiberi (1865), 
L. H. 1 Q. B. 115 ; llobinROii r. Knight (1873), 28 L. T. 
820 ; Asfar v. Blimdell, [1896] 1 Q. B. 123 As to (2) 
Apld. The Argos, Gaudet v. Brown, The Howsons, Goipel 
V. Comforth (1873), L.'R. 5 P. C. 131. Consd. Kish v. 
Taylor, fl9121 A. C. 604. As to (3) Consd. London Trans- 
port Co. V. Trechmann, [1901J 1 K. B. 635. Gencrallj/, 
KOfd. Meyer v. Dresser (1864). 16 C. B. N. S. 616; Tho 
Norway (1804), Brown. & Lush. 377. 

4858. .] — Davidson v. Gwynne, No. 

1882, ante. 

4859. .] — SiHELDS V. Davis, No. 4622, 

ante. 

4860. .] — Deft. , M. , contracted with his 

co-owners for the use of their ship on a voyage to 
S., & he shipped in her some thousands of bricks, 
which on the arrival of the ship at S. were reduced 
to dust. No freight was paid at S., nor was tho 
dust removed, but the agent of other defts. at S. 
used it as ballast on a voyage by tho same ship 
from S. to C., where it was sold for a small sum. 
In taking the accounts between pltfs. & defts., 
the ship’s husbands, the cliief clerk charged them 
with the freight of the bricks, although they had 
received no part of it ; & a motion by those defts. 
to vary was dismissed, with costs. 

If a shipper of goods sustain a loss by reason of 
the misconduct or negligence of the shipowner or 
his agents, his remedy is by action at law, &; he 
cannot resist payment of freight on the ground that 
the goods were unfit for use when they anived at 
the port of destination. — G arrett v. Melhuish 
( 1858), 33 L. T. O. 8. 25 ; 4 Jur. N. S. 943. 

may have boon damaged In unloading, 
& the consignee has a right to his 
recourse by plea or cross demand. — 


freight : — Hdd : the captain had a 
right to recover freight for tho ca.rgo 
delivered, although p£U?t of the goods 
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Secf, 3 . — Payment of freight: Snh-aect, 4, F, (a) 
d: (&).] 

4881. .] — By a charterparty, made 

between deft. & H., a sliip was chartered to pro- 
ceed to Madras & load a cargo there from the 
agents of H., & being so loaded proceed to London 
& deliver the same on being paid freight at £3 15s, 
a ton, etc. ; “ the captain to sign bills of lading 
for his cargo for any rate of freight required, 
without prejudice to this charterpfey.*’ C. S., 
who acted as agent of H. at Madras in respect of 
the charterparty, by his directions purchased 
sugars & loaded them on board. The captain, at 
the request of C. S., signed a bill of lading, deliver- 
able to the order of C. S. at £1 per ton freight. H. 
stopped payment & never paid for the sugar. 
The sugar having arrived in London ; — Held : 
C. S., or the parties in London who represented 
him, were entitled to the sugar on payment of the 
bill of lading freight. 

Here C. S. & co. [the agent of the charterer] . . . 
bought goods, intending them for him, but declined 
to deliver or transfer the possession of them, 
until they should have been reimbursed the cost 
price. The question is whether, as between them- 
selves & the shipowner, they had a right to make 
a bargain that the goods should be carried for less 
than the chaiterparty freight. I think they had. 
They were in the same position as any third party 
would have been. The possession of the goods 
by C. S. & CO. was, as it were, adverse to H. [the 
charterer] (Martin, B.). — Shand v, Sanderson 
(1859), 4 H. & N. 381 ; 28 L. J. Ex 278 ; 6 
L. T. 836 ; 7 W. B. 416 ; 167 E. R. 888. 
Annotations: — Refd. Pearson v. Goschen (1804), 17 C. B. 

N. S. 352; Hansen v. HaiTold, (1894] 1 Q. B. 012; 

Krtiger v, Moel Try van Ship Co. (1907), 13 Com. Cas. 1. 

4882. .] — charterparty provided, 

clause (3), that the chartered vessel should load a 
full & complete cargo of wheat &/or maize &/or 
linseed &/or rapeseed in bags &/or bulk ... & 
deliver the cargo ... on being paid freight at 
& after the following rates, viz. ; Freight, (6) 12s. 6d. 
per ton . . . (13) 6d. per ton less if ordered to a 
direct port of discharge. ... (14) For linseed 

&/or rapeseed the rate of freight shall be 7 per 
cent, per ton more than the rate for wheat &/or 
maize. (15) All per ton of 2,240 lbs. English 
gross weight delivered. Other cargo. (16) Char- 
terers have the option of shipping other lawful 
merchandise. Quebracho wood & sugar excluded, 
in which case freight to be paid on steamer’s dead- 
weight capacity for wheat or maize in bags on this 
voyage at the rates above agreed on for heavy 
grain ; but steamer not to earn more freight than 
she would if loaded with a full cargo of wheat 
&/or maize in bags. ... (31) The master to 

sign bills of lading as presented at any rate of 
freight that the charterers or their agents may 
require, but any difference in amount between the 
bill of lading freight &; the total gross chartered 
freight as above shall be settled at port of loading 
before the steamer sails ; if in steamer’s favour to 
be paid in cash on signing bills of lading. . . . 
Charterers’ liability to cease upon shipment of 
cargo, provided such cargo be worth tlie bill of 
lading freight, dead freight, & demurrage at port 
of shipment. Vessel to have a lien on cargo for 
recovery of all such bill of lading freight, dead 
freight, demurrage, & all other charges what- 
soever. Only oats & barley were loaded, & the 
vessel, which was ordered to a direct port of 


discharge, had to leave when only about half 
loaded owing to the charterers’ liability to buy any 
further cargo. By the bills of lading that were 
signed it was provided that the cargo was “ to 
be delivered . . . unto order, he or they paying 
freight for the goods & performing all other con- 
ditions & exceptions as per charterparty ... at 
the rate of freight as per chai'terpaity per ton of 
2,240 lbs. gfross weight delivered in full, Qd. less 
if ordered to a direct port on signing last bill of 
lading ” : — Held : the freight payable by defts. 
as receivers of the cargo was at the rate of 12s. 
per ton of 2,240 lbs. gross weight delivered. — 
Red “ R.” S.S. Co. v. Allatini Brothers (1910), 
103 L. T. 86 ; 26 T. L. R. 621 ; 11 Asp. M. L. C. 
434 ; 15 Com. Cas. 290, H. L. 

4883 . Where express stipulation — 

“ Not under chartered rates.''] — Payments made 
in advance on account of freight cannot be 
recovered back, although the vessel is lost. Pltf. 
chartered a vessel to defts. for a homeward 
voyage from Calcutta, with an option to defts. 
to send the vessel on an intermediate voyage at 
a freight therein mentioned, “ such freight to bo 
paid as follows : £1,200 in rupees to be advanced 
the master by the freighters’ agents at Calcutta 
against his receipt, & so be deducted, together 
with IJ per cent, commission on the amount 
advanced & cost of insurance from freight on 
settlement thereof, &• the remainder on right 
delivery of the cargo at port of discharge, in cash 
as customary.” By another clause the master 
was to “ sign bills of lading at any current rate of 
freight required, without prejudice to the charter- 
party ; but not under chartered rates, except the 
difference be paid in cash.” Defts. elected to 
send the vessel on the intermediate voyage & 
paid the £1,200, but induced tlie master, whom 
they required to sign bills of lading below the 
chartered rates, to postpone payment of the 
difference till the cargo was complete. The 
difference was not paid, & the vessel was lost on 
her way out to sea. In an action for the difference : 

i -Held : pltf. was entitled to recover. — Byrne v. 
SCHILI.ER (1871), L. R. 6 Exch. 319 ; 40 L. J. Ex. 
177; 25 L. T. 211; 19 W. R. 1114; 1 Asp. 
M. L. C. Ill, Ex. Ch. 

Annotations : — Cossd. Allison r. Bristol Marine Insce. (1870), 

1 App. Cas. 209. Refd. Watson r. Shonklanrl (1873), 
L. B. 2 Sc. & Dlv. 304 ; Dufourcet v. Bishop (1886), 18 
Q. B. D. 373. 

4884 . Part of cargo burnt — Assessment of 

damages.] — Aitken, Lilburn & Co. v, Ern- 
STHAUBEN & Co., No. 2945, ante, 

4885 . Discrepancy between freight contract & 
charterparty — Effect of agreement between cargo 
owners & shipowners.] — Pltfs. entered into a 
freight contract to carry a cargo from the Sea of 
Azoff to one of several ports, including Copen- 
hagen, the freight payable to them for Copen- 
hagen being 12s. 3d. per unit. To fulfil the con- 
tract they chartered a steamer from defts. to 
carry a cargo to “ a safe port on the Continent, 
between Havre & Hamburg ... or to Copen- 
hagen,” the freight payable to defts. being 124 (. 
per unit for Copenhagen & 11 s. for a port “ between 
Havre & Hamburg.” The cargo was shipped & 
the steamer was ordered to Copenhagen ; but the 
buyers of the cargo agreed with defts. that the 
ship should go to Amsterdam, a port “ between 
Havre & Hamburg,” at a freight of 12a. 6d. per 
unit. Pltfs. sought to recover from defts. the 


the master a^inst the consignees : — 
Held : the eflcct of the body of the 
note was not controlled by the words 
In the margin, & pltf. was entitled only 


to freight at the lower rates In terms of 
the charterparty. — Bacthb v. South 
African Millino Co. (1893), 10 S. C. 
343.— S. AF. 


b. Construction of contract,] — Pa- 
cific Cold Storage Co. v. Trough- 
ton (Y. T.) (1905), 1 W. L. R. 529.— 

CAN. 
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difference between 11s. & 12s, Od. per unit ; — Held : 
the cargo was not carried to Amsterdam under the 
charterparty, pltfs. were not parties to, or affected 
by the new contract between the buyers of the 
cargo, & defts., & they were only entitled to 3d. 
per unit, the difference between the Copenhagen 
freights as fixed by the freight contract & the 
charterparty respectively. — Hoyland & Co. v. 
Graham & Co. (1890), 12 T. L. R. 100 ; 1 Com. 
Cas. 274. 

4886. Right to freight at charterparty rate.] 

— ^By a forward freight contract, contained in 
a shipping order, C. 1). & co. agreed to provide 
tonnage at lOs. Od. a ton for the carriage of 3,000 
tons of wheat of pltfs. from Bombay to Liverpool. 
C. D. & CO. declared for the shipment of the wheat 
a steamer of defts., which had been chartered by 
M. & CO. to carry a cargo from Bombay to liver- 
X)Ool at a freight of 30s. per ton, & half the space 
of which had been sub-let by M. & co. to C. D. & 
co. Pltfs. knew that there was a charterparty, 
but not its terms. After 2,100 tons of the wheat 
had been loaded, pltfs. tendered to the caj)tain 
for his signature bills of lading in which the freight 
was 10s. Cd. The captain refused to sign the bills 
of lading unless the difference between 30s. & 
16s. 6d. was paid to him, in accordance with the 
terms of the chai*tcrparty. Pltfs. declined to 
pay this, & demanded the return of their wheat. 
The captain retained tlie wheat, & sailed without 
signing any bills of lading for it. In order to get 
delivery pltfs. under protest, took bills of lading 
in which the freight was 30s. At the time of the 
loading tlie captain had an oppoiiunity of seeing 
the shipping order, but did not, in fact, do so : — 
Held : there was no contract by defts. to carry 
the wheat at 10s. 6d. ; defts. were not bound 
to return the wheat to pltfs. ; & jdtfs. were not 
entitled to recover from defts. the excess of freight 
above 10s, Od. — ItAUii Brothers v. Padoington 
S.S. Co., Ltd., Mackintosh & Co., Third Parties 
(1900), 5 Com. (Jas. 121. 

(6) Coyisiruciion of Special Slipulatioiis. 

4887. Provision for alternate rates — Time 
freight.] — (1) A chaitcrpai’ty provided that the ship 
should sail to any safe island or islands on the 
south-west coast of Africa, agreeably to instruc- 
tions which were to be given to the captain in due 
time by the charterers or their agents, & there 
load, from the factors of the charterers, a full 
cargo of guano or other lawful produce, which the 
chart(‘rers bound themselves to provide ; & being 
so loaded should jiroceed therewith to a safe jjort 
in the United Kingdom, deliver the same on 
being paid freight at £3 18s. per ton, the freight 
to be paid on unloading &. right delivery of the 
cargo, one-third in cash on arrival at i)ort of 
destination, & the remainder by apx)roved accept- 
ances at three months, or cash equal thereto, etc., 
& it was further agreed, that, in case the char- 
terers* agents should be unable to furnish a cargo 
of guano at the ports or places therein provided, 
they should have power to send the vessel to any 
other safe port or ports, place or places, for the 
purpose of obtaining a cargo of guano in the 
manner aforesaid, or of other goods, etc., in which 
case they were to pay for such service, as hire for 
the said vessel, after the rate of 15tf. Od. per ton 
per month, such pay or hire to commence from the 


day of the vessel’s clearing outwards at th<3 
Custom house, London, & to terminate upon the 
vessel’s return to her port of delivery as therein- 
before provided for, & the discharge of the cargo. 
If the freighters’ agents intended so to employ 
the vessel, they were to give the master writ^n 
notice of such their intention, on production 
whereof the freighters engaged to pay the owner, 
in cash on account, three months’ pay for the hire 
of the vessel, & the balance to be paid on the 
vessel’s return as aforesaid. The charterers 
instructed their agent on the south-west coast of 
Africa that the ship should proceed according to 
his instructions, & that, in case she could not find 
a cargo, she should proceed where he deemed it 
liekly to procure one. The vessel saUed, pursuant 
to the charterers’ directions, to an island on the 
south-west coast of Africa, where the agent jnet 
her, &; informed the cai)tain that there was no 
guano to be hatl there, & that she must procure a 
cargo in Saldanha Bay, another place on the same 
coast, & must proceed to the Cape for a licence 
to load a cargo there. The vessel accordingly 
sailed for the Cape, but, being there required 
to enter into an engagement to sign & hand over 
bills of lading for the cargo, as a security for the 
charges of the licence, the captain refused to do so 
unless the agent woiild make the freight payable 
according to the time employed, instead of accord- 
ing to the weight of the cargo ; & the latter accord- 
ingly gave the captain notice that he engaged him 
ui>on time, according to the latter clause of the 
charterparty : — Held : in such circumstances, 
this clause had come into operation, & the time 
freight was recoverable. 

(2) The vessel, having loaded a cargo of guano 
at Saldanha Bay, proceeded therewith to England, 
&, under the charterers’ instructions, went to 
Southampton, to discharge her cargo. The char- 
terers wrote to the captain there, stating that, 
without prejudice to the charterparty, or any 
dispute connected with the vessel, theii' wishes 
were that it should be landed & warehoused in the 
Southampton docks in bulk, which was accord- 
ingly done : — Held : upon such landing of the 
cargo the balance of the freight became payable. — 
Fenwick r. Boyd (1810), 15 M. & W. 632 ; 153 
E. R. 1003. 

4888. Rate specified to be full for the 

voyage ’’ — Application to carriage of goods be- 
tween intermediate ports.] — Sweeting v. Darthez, 

No. 3090, aide. 

4889. Provision to pay highest freight payable 
on same voyage.] — Gkther v. Capper, No. 1724, 
ante. 

4890. Condition for payment of higher rate — 
, If ship sail within certain time — Return to port on 
I account of insubordination of crew.]- Sharp v. 

I Gibbs, No. 1878, ante. 

4891. Provision for reduction in rate — On fall in 
price of bunker coal.] — Charlton S.S. Co., Ltd. 
V. Allen (T. W.) & Sons, Ltd., No. 4034, ayite. 

4892. .] — A charterparty provided for 

freight at a certain rate, & also contained the 
following words : “ if & when the juice of good class 
bunker coals ordinarily used in tins trade is reduced 
to 80.9. per ton the freight is to be 10s. per standard 
less : — Held : the price referred to meant the 
price actually paid by the shipowner for coals, 
including middleman’s charges & the cost of 
carriage to the port of loading, & not the price at 


PART VIII. SECT. 3. SUB-SECT. 4.— 
F. (b). 

c. Provision for reduction in rate.] 
— A seboonor carryintf coal late in the 
autumn of 1883, from S to K., was 

J. — ^VOL. XLT. 


damaffod by stresA of wcatber. Tbe 
cargo was miloaded to repair tbe vessel, 
& tbe coal could not be delivered before 
tbe spring of 1884. The bill of lading 
stated the rate of fi-clght to be $1.60 
per ton, but, if the coal were not de- 


livered in the season of 1883, the freight 
was to be at the going rates when the 
coal was delivered, “the dangers of 
navigation, tire, collision excepted “ . 
— Held : f wight was payable only at 
the reduced rate.™ Canadian Jak^o- 

U U 
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Sect, 3 . — Payment of freight: Sub-sect, 4, F, (b), 

G, (a), (b) (c). ] 

the pit’s mouth, & in any case that the clause could I 
only refer to a reduction which took place after 
the date of the charter. — Hansen v, Wade & 
English (1924), 93 L. J. K, B. 1089 ; 132 L. T. 
129 ; 40 T. L. R. 881 ; 16 Asp. M. L. C. 398 ; 30 
Com. Oas. 46, H. L. 

(f, Wcighbig and Measuring Cargo, 

(a) In General, 

4893. What included in weight — Where covenant 
to pay on net weight — Outside skins containing 
packages of skins.] —Mooksom v. Page, No. 1901, 
ante, 

4894. Freight payable on invoice quantity taken 
on board — Bill of lading stating certain quantity 
shipped — Master adding words ** quantity & quality 
unknown ” — ^Freight on invoice quantity.] — 
Tully V, Terry, No. 2282, ante, 

4895. Freight payable on gross invoice weight 
— & on “ gross landing weight ” — Construction of 
bill of lading.] — Lp:ech v. Glynn & Son (1890), 6 
T. L. R. 306, D. O. 

4896. Option to dispense with weighing.] — 

Dillon & Aldgate S.S. Co., Ltd. v, Livingston, 
Briggs & Co. & Peninsular & Oriental Steaai 
Navigation Co. (1895), 11 T. L. R. 312. 

4897. ■ — — .] — By a clause in a chai'ierpai-ty it 

was agreed that freight on a cargo of coals shipped 
by the defts. on idtfs.’ steamsliip from Sunderland 
to Port de Bouc should be paid “ at the rate of 
9«. per ton of 20 cwts. . . . delivered, or on bill 
of lading quantity, less 2 per cent, at receiver’s 
option, to be declared in writing before bulk is 
broken ” ; & by another clause the consignees were 
“ to effect the discharge of the cargo, steamer 
paying 1 franc per ton of 20 cwts.” The bill of 
lading stated that the quantity of coal shipped was 
1,184 tons. On arrival at Port de Bouc the con- 
signees exercised their option by accepting the 
cargo at the bill of lading quantity, less 2 per cent., 
but charged the ship with 1 franc per ton on the 
bill of lading quantity without deducting the 2 per 
cent. : — Held : the clauses of the charterpai*ty 
must be read together, & as the consignees had 
elected to pay freight on the bill of lading quantity, 
less 2 per cent., the same deduction of 2 per cent, 
must be allowed by defts. in respect of the payment 
of 1 franc per ton by the shipowner for the dis- 
charge. — The Hollinside, [1898] P. 131 ; 67 

L. J. P. 45 ; 46 W. R. 639 ; 14 T. L. R. 258 ; 3 
Com. Cas. 100, D. C. 

4898. .] — By the terms of a charterparty 

cargo was to be delivered “ on jiayment of freight 
at the rate of 6a. 3d. per ton dehvered or intake 
weight less 2 per cent, at charterers* option.” 
The shipowners not having required the charterers 
to declare their option as soon as the cargp was 
delivered, the latter elected to pay on the intake 
weight less 2 per cent. : — Held : the charterers 
could elect to pay the lesser, i,e. the intake freight, 
as they were not bound to exercise their option 
until the time for payment of the freight had 
arrived, the shipowners having waived their 
right to require the charterers declare their 
option as soon as the cargo had been delivered. — 
The Dowlats (1902), 51 W. R. 88 ; 18 T. L. B. 


4899. When exercisable.]— Pltfs. chartei-ed 

from defts. a steamer for the carriage of a cargo of 
coal for delivery abroad. Clause 1 of the charter- 
party provided that the freight should be at 
the rate of 150s. per ton delivered or on bills of 
lading quantity, less 2 per cent, in lieu of weighing, 
at receiver’s option, to be declared in writing 
before bulk was broken. Clause 9 of the printed 
form of the charterparty was altered by arrange- 
ment for the payment of the full amount instead 
of on a certain proportion of the freiglit, & a cheque 
for the full amount calculated ujjon 8,788 tons, the 
quantity shown by the bill of lading, was given, & 
the charterers’ agents rendered the shipowners a 
debit note of £1,318 4s. The vessel was lost on the 
voyage, & the charterers claimed they were entitled 
to exercise their option & sought to recover the 
2 per cent, off the full freight they had paid. 
Defts. denied that in the circumstances the oi)tion 
could be exercised, k, claimed on the true con- 
struction of the claim in the chaHerpai'ty to be 
entitled to retain the full sum paid on the basis 
of the bill of lading quantity : — Held : pltfs. W(3re 
entitled to a repayment of tin? sum claimed. 

It has been argued by applts. tliat, on t he true 
construction of the printed form, the option could 
only be exercised by the receiver after the ship 
had arrived at the i^ort of discharge. T can see 
no ground for such a contention. Undoubtedly 
this option was frequently exercised while the 
vessel was at sea, it would ast/onish the shipping 
community to know they could not exercise the 
option unless & until the ship had arrived (8 crut- 
TON, L.J.). — English Coaling Co., Ltd. v, 
Tatem (W. JJ, Ltd. (1919), 63 Sol. Jo. 336, C. A. 

4900. Compressed cotton.] — Bottomley r. 
Forbes, No. 4407, ante, 

(6) Place of Weighing and Measuring, 

4901. Port of loading — Effect of Increase in bulk 
during voyage.] — A vessel was chartered to carry a 
cargo of corn from Odessa to Gloucester, for freight 
payable at a ceitain rate per quarter. 2,664 
quarters were shipped at Odessa & the master 
signed bills of lading in the usual form & whicli 
contained a memorandum, “ quantity & quality 
unknown.” The vessel arrived at Gloucester with 
the cargo of corn, when it was measured at the 
Queen’s Beam, & found to contain 2,785 J quarters. 
In the com’se of the voyage a portion of the corn, 
from some unknown cause, had become heated & 
damaged, whereby its bulk was increased : — Held : 
freight was payable on the quantity of corn 
shipped, & not on its m(*asurement at tlie port of 
discharge. — G ibson v. Sturge (1855), 10 Exch. 
622 ; 3 C. L. R. 421 ; 24 L. J. Ex. 121 ; 24 L. T. 
O. S. 241 ; 1 Jur. N. 8. 259 ; 3 W. R. 165 ; 156 
E. R. 588. 

Annotations: — Consd. Coulthurst v. Sweet (1860), L. R. 1 

C. P. 649. Apld. Buckle i\ Knoop (1867), L. R. 2 Exch. 

333. Befd. Bradley v. Dunipaco (1861), 7 H. & N. 200 ; 

Dakin v, Oxley (1864), 15 C. B. N. S. 640; Tully v. 

TeiTy (1873), L. R. 8 C. P. 679 ; The Skandlnav (1881), 

50 L. J. P. 46. 

4902. .] — Buckle v, Knoop, No. 4374, 

ante, 

4903. Where freight payable on intake — 

Right to deduction for quantity lost.] — ^A cargo 
of deals & battens consigned to defts., was shipped 
on board pltf.’s vessel under a charterparty by 
which freight was to be paid on deals, battens. 


683 ; 46 Sol. Jo. 724, C. A. 


MOTIVE Co. r. Copeland (1889), 16 
A. R. 322.-~CAN. 

PARTVIIl. SECT. 3, SUB-SECT. 4.— 
G. (b). 

d. Pori of c/isr/»arj/r.l' -Freight ought 
only to be jiaid on tinh (even w'here 


It has been properly taken care of & 
faithfully delivered) according to its 
weight at the time of delivery, & not 
according to its weight at the time of 
shipment. — Winsor v. Stabb (1827), 
1 Nfld. L. R. 471.— NFLD. 

e. So proof of n'cUjhma at 


port of loading .] — A charterparty of a 
steamer to carry a cargo of short props 
from R. to G. provided that freight 
should be payable “ for shoit props 1 9«. 
per Gothenburg standard Intakon." 
A cargo was loaded at R. & the master 
grantisd a bill of liMllng which bore that 
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etc., at the rate of £3 58, per St. Petersbui^ 
standard hundred of 1,980 superficial feet, Aon deed 
ends at the rate of £2 l^r. Id., per the like hundred, 

8 feet & under. “ Freight payable on deals & 
sawn lumber on the intake measure of quantity 
delivered.” A bill of hiding was signed for a 
specified number of pieces, deals battens, 
scantling, making freight payable “ as per charter- 
party.” The vanous pieces were, in the ordinary 
course of business, measured by the shipper at 
the port of shipment & their dimensions entered 
in a specification ; the figurc^s representing such 
dimensions being, before shipment, chalked on 
each piece respectively. During the voyage a 
number of the pieces were lost. The remainder 
was delivered at the port of destination, but the 
measurement figures put on some of the pieces 
delivered had become obliterated. The dimen- 
sions of the pieces lost were unknown ; but there 
was some evidence that they were of average size 
compared with the rest of the cargo : — Held : 
under the charterparty freight was payable on the 
measurement figures as ascertained at the port 
of shipment, & not on the quantity delivered 
measured at the port of discharge, according to the 
intake mode of measurement ; & that, having 

regard to the particular circumstances, the amount 
might be calculated by assuming that the pieces 
lost were of average size as compared with the 
remainder, <fc making a proportionate rciduction 
from th(» sum total of the measurements in the 
specification. — Spaigiit v , Farnvvouth (1880), 5 
Q. B. D. 1 15 ; 49 L. J. Q. B. 346 ; 42 L. T. 290 ; 
28 W. R. .508 ; 4 Asp. M. L. O. 251. 

Annotalinns : — Apld. Mc^dH-orraneaii & New York S.S, Co. 

r. Mackay, [10(13] 1 K. II. 297. C^nsd. Loudon TraiiBport 

Co. V. Trechniunii, [1904] 1 K. 11. (i35. 

4904. .j — A cargo of timber was 

consigned to defts. under a charterparty, by which 
freiglit was to be paid on deals, battens, ete., at 
the rate of £2 12^r. iSd. per St. Petersburg standard 
hundred of 1,980 superficial feet, & on deal ends 
at the rat(^ of £1 15^. per the like hundred, nine 
feet under. Freight was payable on the intake 
measure of quantity delivered as ascertained at 
port of discharg(*, less value of cargo short de- 
livered if any. It was also provided by the charter- 
painty that the bill of lading should be conclusive 
against the owners as establishing the quantity 
delivered to tiie ship. The bill of lading described 
the four classes of timber, of which the cargo con- 
sisted as deals, scantlings, de^l ends, & boards, 
specified the number of pieces in, & the measui*e- 
ment in superficial feet of, each class, besides 
giving the total number of pieces & the measure- 
ment of the cargo over all. At the port of dis- 
charge it was found that there was a shortage in 
the nimiber of deals &: deal ends, while there was an 
over-delivery of scantlings boards : — Held : 

the bill of lading was conclusive as to the number 
of pieces in, & the measurement of each class of, 
timber, & therefore defts. were entitled to damages 
in respect of the pieces short delivered, & also to . 
deduct from the freight payable by the chai’ter- 
party an amount proportionate to the freight I 


attributable to the shortage. — M editerranean & 
New York 8..S. Co. v. Mackay, [1903] 1 K. B. 297 ; 
72 L. J. K. B. 147, C. A. 

Annotations : — Distd. Hogarth Slilpplng Co. r. Blyth, Grooue, 

Jourdnin, [1917] 2 K. B. 534. Retd. CroHBtlold «. Kylo 

Shipping Cd. (1910). 85 L. J. K. B. 1310. 

4906. Bill of lading conclusive as to 

quantity shipped.] — Mediterranean &; New York 
H.S. Co. V, Mackay, No. 4904, ante, 

4906. .J — The Emmy (1905), 

Times^ Aug. 12, D. C. 

Annotation : — FoUd. Oostzeo Stoomvart Maatis v. Bell &: 

Harrison (1906), 22 T. L. Jl. 643. 

4907. .] — OosTZEE Stoomvart 

Maats V, Bell & Harrison, No. 2268, ante, 

4908. Where freight payable on guaranteed 

dead weight capacity.] - In a document known as a 

berth note ” defts. were described as agents who 
had engaged “ for owners’ account ” for the 
stiiamer R, on customary Odessa terms a “ full 
cargo ” of grain, & wore also described as char- 
terers liaving the o}>tion to load the steamer at 
one or botli of two ports. The berth note also 
provided that freight w^as to be payabh' at so much 
“ per ton on the guarante(‘d dead weight capacity 
of 4,250 tons ” : — Held : defts. had undertaken the 
responsibiliti(i.s of charterers, freight was payable 
on the quantity of cargo actually shix)ped. — 
Rotherfield S.S. Co.. Ltd. v. Tweedie, Reii> & 
Co. (1897), 13 T. T.. R. 183 ; 2 Com. Cas. 84. 

(c) Method of Weighing and Measuring, 

4909. General rule — Customary method.] — 
Timber was consigned to the Surrey Commercial 
Docks under a chartorx)arty, by which freight was 
made payable “for deals &/or battens per St. 
Petersburg standard hundred £2 5«.” : — Held : 
freight was payable only upon the number of St. 
Petersburg standard hundred, as ascertained b^' 
tlie customary mode of nu'asurernent adopted by 
the dock CO. for timber cargoes. — N ielsen Son 
V, Neame & Co. (1884), Cab. A El. 288. 

4910. .] — Young v. Canning Jaiuiah 

Timber Co., Ltd., No. 2917, ante. 

4911. Where measure specified in bill of lading.] 
— The bill of lading of a cargo, shii)p(Hl at Dantzig 
on board a Prussian, expressed it to be 100 lasts in 
2,092 bags. The consignee had purcJiased it for 
that quantity, English' measure, but it did not 

i amount to that quantity by the Dantzig measure, 

I which is larger : — Held : the master was entitled 
to freight according to the measure in the bill of 
lading, exceeding the freiglit computed by 
Dantzig measure. — M oller v. Living (1811), 4 
Taunt. 102 ; 128 E. R. 267. 

4912. Where weight expressed in bill of lading 
— Goods consigned from abroad.]— (1) Coods 
shiiiped from abroad, & consigned to a merchant 
in this country, are to be paid for, uxion a demand 
for freight, according to their net weight as 
ascertained at the King’s landing scales, & not 
according to the weights expressed in the bill of 
lading, unless there be a special contract so to pay 
for them. 

(2) If the consignee, to get his goods delivered 


the carBO shipped nieasined 642' 093 
standards. In an action for firtght at 
the instance of the shipowner akalnst 
the indorsee of the bill of lading, it was 
notprovod that the cargo was measunrt 
at R. The cargo was measured at G. & 
was found to measure 534*36 standards. 
It was not averred that any part of 
the cargo was lost on the voyage :— 
Hdd : under the charterparty freight 
was payable on the cargo shipped, & in 
oocordanco with the measurement at 
the port of loading If the cargo were in 
fact measirpcd there ; but as It was 


not proved that the cargo was measured 
at 11., f i-eight w as payable In acoordanoo 
with the measn ement at G. — Nkw 
Line S.S. Co.. Ltd. p. Bkyson & Co., 
[19101 S. C. 409; 47 Sc. L. R. 346; 
[1910] 1 S. L. T. 150.— SCOT. 


PART VIII. SECT. 3, SUB-SECT. 4.— 
G. (c). 

4911 i. Where measure specified in hUl 
of iCTdiwflf.]— Where the effect of a clause 
in the bill of lading was to incorporate 
into that document the clause of the 
charterparty which provided that 


freight should he i^ayalilo on the 
intake measunJUient : — Held : the 
bui’den of proving what the intake 
measurement actually was lay upon 
pltf., who sought to recover back 
money wliich he alleged he had paid 
in oxeesH of what was due ; &, in the 
al)Bence of such evidence on behalf 
of pltf., the statement of quantity 
contained in the hill of lading was 
pritnd facie evidence of the int^o 
measui'ement of the timber.— CuK- 

BETJI RUSTOMJI SETNA V, W'ILLIAMh 

(1880), I. L. 11. 6 Bom. 313.— IND. 

U U 2 
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Sect, 3 . — FaymetU of freight : Subject. 4, G, (c) & 
(d) ; siLb-secis, 5 6. Sect, 4 : Sub-sect, 1 .] 

to him, pay more than the net weight amoimts to, 
he may recover back the surplxis in an action for 
money had & received. — Geraldes v, Donison 
(1816), Holt, N. P. 346, N. P. 

4913. Stipulation to pay on “ nett weight 

delivered.”] — Bark was shipped (green) at Penang, 
under a bill of lading describing it to be of a certam 
weight. & making it deliverable to the consignees 
in London on payment of freight at a certain rate 
per ton of 20 cwt. “ nett weight delivered.” On 
arrival in London, the agent appointed by the 
managing ovmer demanded freight on the weight 
mentioned in the bill of lading & refused to deliver 
the bark unless the consignee would pay according 
to that weight, or (under an alleged custom) incur 
the expense of weighing over the ship’s side or at a 
legal quay. The consignees paid the money under 
protest, & brought an action against deft. — one of 
the joint owners — to recover back the excess. The 
jury having negatived the alleged custom : — Held : 
deft, was liable, notwithstanding that ho had not 
interfered or in any way assented to the appoint- 
ment of the agent by the managing owner, & that 
no part of the money had come to his hands. 

In the absence of any custom to govern the 
matter, the person who wants to ascertain the 
quantity must incm* the trouble & expense of 
weighing (Willes, J.). — Coulthurst v. Sweet 
(1866), L. R. 1 C. P. 649. 

Annotations :-~CoTi8d, Kuckle v. Knoop (1867), L. R. 2 

Kxch. 125. FoUd. The Skandinav (1881), 50 L. J. P. 4G. 

(See 51 L. J. P. 93.) Censd. OiiJf Line v. Laj'cock (190i), 

7 Com. Cas. 1. Refd. The Freedom (187 •), 22 L. T. 17‘ 

Mentd. Frazer v, Cnillibcrtson (1880), G Q. B. D. 93. 

4914. Where dlilerent methods at ports of loading 
& discharge.]— PusT v, Dow^k, No. 1820, ante, 

4915. Where method specified in charterparty.] — 
By a . charterparty it was agreed that “a ship 
should load a cargo proceed to a port in Great 
Britain & deliver the same on being paid freight 
at & after the rate of 35s. per 180 English cubic 
feet taken on board, as per Gothenburg custom ” : 
— Held : the freight was to be ascertained by 
measuring the cargo according to the method used 
at (lothcnburg & not according to tlie method used 
at the port of discharge. — T he Skandinav (1881), 
51 L. J. P. 93, C. A. 

4916. .] — Goods were shipped from Wil- 
mington in the United States, for Liverpool, under 
a charterparty which provided that freight was to 
be paid on the “ Wilmington gross intake weight ” : 
— Held : this meant that the freight was to be paid 
according to the method of weighing adopted at 
Wilmington. — Fullaqsen v, Walford (1883), 
Cab. & El. 198. 

4917. .] — A charterparty provided for the 

loading & delivery of a full & complete cargo of 
pit props, freight being payable at a rate “ per 
intaken piled fathom.” It also provided that bills 
of lading should be prepared on the form indorsed 
on the charterparty & should be signed by the 
master ” measure unknown.” The bill of lading 


presented by the shippers to the master for signa- 
ture showed that a certain quantity of fathoms, 
measured on a different bafus to that required by 
the charterparty, had been shipped. The master 
signed the bill of lading, under protest, ” measure 
unknown.” The sliipowmers, on the discharge of 
the cargo in this country, had the timber piled, 
checked, & measured by independent persons 
according to the basis required by the charter- 
party, & then brought this action against the 
charterers to recover the expenses incurred by 
them in so doing : — Held : the charterers were 
under an implied if not express obligation to have 
the tiinber measured according to the basis re- 
quired by the charterparty, & to tender bills of 
lading to the master for signature containing a 
statement of such measurement, & as the char- 
terers had failed to fulfil that obligation they were 
liable to pay the reasonable expenses incurred by 
the shipowners in having the timber remeasured 
according to the basis required by the chai’ter- 
party. — Merryweather (Jos.) & Co., Ltd. v. 
Pearson (Wm.) & Co., [1911] 3 K. B. 587; 83 
L. J. K. B. 1678 ; 111 L. T. 584 ; 12 Asp. M. L. C. 
540 : 19 Com. Cas. 402. 

Particular usages.] — See Part VII., Sect. 15, an/c. 

{d) Liability for Expenses, 

4918. General rule — Party desiring to ascertain 
measurement.] — Coulthurst v, Swp:et, No. 4913. 
ante, 

4919. Liability of ship owner — Where contract 
for payment of freight without deduction.] — Guiji’ 
Line, Ltd. v, Laycock & Co., Same v. Same, No. 
4405, ante, 

4920. Liability of charterers — Where breach of 
obligation to measure in accordance with charter- 
party.] — Merryweather (,Tos.) & Co., Ltd. v, 
Pearson (Wm.) & Co., No. 4917, ante, 

4.921. Cargo measured by charterer’s 

agents.] — Pltfs., as owner, chartered a vessel to 
defts. to take a cargo of firewood from Sweden to 
London, the charterparty providing that “ The 
freight . . . shall be paid in cash less advance 
freight (if any) as follows ; Seventy-five per cent, 
shall be paid upon vessel’s arrival in dock or at 
wharf. The balance shall be paid upon completion 
of discharge, except that in respect of any cargo 
landed on to quay a further 15 per cent, shall be 
paid upon completion of discharge & the remainder 
upon final output being ascertained. . . . These 
percentages shall be calculated upon the quantity 
of cargo on board tlie vessel upon arrival at destina- 
tion.” The bills of lading were filled up at the port 
of loading by defts.’ agents. On the arrival of the 
cargo in London defts., by their agents, stacked the 
cargo & had it measured. In an action for balance 
of freight pltf. put in a certificate by the captain 
that no cargo had been lost on tlie voyage. Defts. 
counterclaimed to set off against the freight the 
cost of measurement & of the stacking which was 
necessary for the purpose of measurement : — 
Held : there was no implied undertaking in the 


4914 i. Where different methods at porta 
of loading <£• discharge.] — An agreement 
was completed in Canada with an 
American steamship co. to carry oats 
from a port in Ontario to one in the 
United States. ** at the rate of 21 
cents per bushel,*’ & the master of 
the vcsHel, as agent of the steamship 
co., accepted the cargo as measured 
by weight on the Canadian standard 
of 34 pounds to the bushel, & so in- 
^cated on the bills of lading signed 
by him at the port, which stated “ rate 
of freight as per agrecinont ” i^Hcld : 
the Canadian standard & not the 
American standard of 32 pounds to 


the bushel was to ho applied to the 
contract. — Melady v. Jenkins 3.S. 
Co., (1909), 18 O. L. rt. 251 ; 13 
O. W. II. 439.-~CAN. 

PARTVIII. sect. 8, SUB-SECT. 4.— 

O. (d). 

f. Liability of consignee — Cvatom 
of shipping trade,] — A cargo of grain 
was shipped from Sevastopol to Aber- 
deen under a charterparty known as 
the 1878 Black Soa Charterparty, 
which provided for the payment of 
ficlght according to cubic measure- 
ment. The cargo was consigned by 


weight & not by moasurijment, the bill 
of lading setting forth the W(5lght in 
liussian “ poods." The shipowners 
having weighed the cargo. & also 
racasuied samples th(*roof. In order to 
ascertain the whole moasuromont, sued 
the consignees for the expense of the 
opciation, alleging a general custom 
of the British shipping trade In tho 
carrying of grain cargoes that those 
expenses fell to bo borne by the con- 
signee. Defenders alleged a contrary 
custom in tho port of Aberdeen Imown 
to pursuers : — Held : dofonders were 
liable, It being established that by tho 
universal custom of the shipping trade 
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charterparty that pltf would pay the cost of 
stacking & moasurement, & defts. were not entitled 
to the set-off. — Pejtersen v. Ronaasen & Son 
(1926), 42 T. L. R. 608 ; 31 Com. Cas. 347. 


Sub-sect. 5. — Recovery of Freight on Illegal 
Voyage. 

4922. General rule — Freight not recoverable.] — 

Where pltf., by a charterparty, dated Mar. 1, let 
to deft., a ship to freight, & by the terms of the 
charterparty pltf. was to carry an outbound cargo 
of goods, not prohibited by restraint of princes, 
from Liverpool to Carolina in America, & to bring 
back from thence a cargo of rice for deft., deft, 
paying freight for the same ; & pltf. cleared out 
on Mar. 22 from Liverpool, with a cargo of salt, & 
on May 22 following arrived at Carolina, where the 
importation of British goods was prohibited by an 
order issued Mar. l,ihe very day the charterparty 
was dated ; & also a further order, prohibiting 
the exportation of goods to England, so that pltf. 
could not unload the salt, or bring back a cargo of 
rice : — Held : pltf. could not recover for freight 
homewards, if it could be established in evidence, 
that ho knew of the prohibition at the time of the 
ship’s clearance from Tiverpool. The fact of jdtf. 
having such knowledge, must necessarily depend 
upon the circumstances of the case. — Heslop v. 
.Tones (1787), 2 Chit. 550. 

4923. .] — A ship freighted with timber, 

etc., by tlie agents of defts. at Dantzig, & con- 
signed to their house in London, was, on her arrival, 
& after part of the cargo had been delivcTed, seized 
by the revenue ofTicers on suspicion that she was 
not Prussian built. The Treasury, on petition, 
ordered the ship to be restored, on condition that 
the cargo should be exported, on payment of a 
sum as a satisfaction to the seizing olYlcers. This 
sum the master, pltf., paid, & defts. accc^pted & 
exported the cargo : — Held : this conduct of the 
master sufficiently showed the voyage to bo illegal, 
& he had admitted such illegality so as to preclude 
him from recovering the freight. — ^Blanck v. Solly 
(1817), 8 Taunt. 89 ; 1 Moore, C. P. 531 ; 129 
E. R. 316. 

4924. Conveyance of gold or silver In 

ship of Royal Navy.]— 59 Geo. 3, c. 25, has made 
illegal the payment of freight for the conveyance 
of gold, silver, jewels & other articles therein 
referred to, in any sliip of the Royal Navy either 
by the custom of the navy which still existed at 
the time of the passing of the Act or under any 
contract except in so far as the payment is ordered 
& directed by a Proclamation or Order in Council 
issued under the Act. 

It follows that, since the issuing of the Order in 
Council of Oct. 26, 1914, which annulled the only 
then existing Order in Council making provision 
for the payment of freight of that description 
without itself making any corresponding provision, 
the payment of such freight is illegal & cannot be 
enforced. — Ktng-Hall v. Standard Bank op 
South Africa, Ltd., [1919] 2 K. B. 52 ; 88 L. J. 
K. B. 1058 ; 120 L. T. 638 : 35 T. L. R. 324 ; 14 
Asp. M. L. C. 415. 

4925. Effect of Order in Council— Permitting 
landing of goods without licence — Voyage not 


legalised.] — ^An Order of Council permitting the 
consignee of goods coming from an enemy’s 
country without a licence to land them here, on 
condition of immediately re-exporting them, does 
not so legalise the voyage as to enable the master 
of the ship to recover his freight. — Muller v, 
Oernon (1811), 3 Taunt. 394 ; 128 E. R. 157. 
Annotations: — Apld. Blanck v. Solly (1817), 1 Moore, C. P. 

531. Refd. Waugh v. Morris (1873), 28 L. T. 265. 


Sub-sect. 6. — Under Time Charter. 
See Part VII., Sect. 2, sub-sect. 22, B., ante. 


Sect. 4.— ADVANCE FREIGHT. 

Sub-sect. 1. — In General. 

4926. Validity of agreement to pay.] — ^Allison v, 
Bristol Marine Insurance Co., No. 4511, ante, 

4927. IVhat amounts to contract for advance 
freight — Freight payable at port of loading.] — 

Although freight should be made payable by the 
shipper on the shipment of the goods, it is not 
merely on that account earned without a per- 
formance of the voyage. — Masiiiter v, Buller 
(1807), 1 Camp. 84 ; 170 E. R. 885, N. P. 
Annotations : — Distd. Andrew r. Moorhouwe (1814), 5 Taunt. 

435. Consd. AlliHOn r. Bristol Marino Insce. (1876), 1 

App. Caa. 209. 

4928. Freight payable on delivery of bill 

of lading.] — ^Andrew v, Mookhouse, No. 4518, 
ante, 

4929. Cargo sold during voyage.] — The M-ir- 
gery, Anderson v. Geld art (1854), 4 L. T. 622. 

4930. Owner’s failure to fuiiii stipulation in 

charterparty.] — Seeger v, Duthie, No. 2804, ante, 

4931. Frustration of adventure — Ship de- 

tained.] — Defts.’ steamer was chartered by pltfs. 
as from Nov. 30, 1910, for a voyage to New York 
<fe back to a French Atlantic port. Hire was to be 
paid monthly in advance at a fixed monthly rate. 
The charterparty provided that if the steamer was 
lost or missing hire paid in advance not earned 
should be returned to charterers & that char- 
terers should have a lien on the steamer for all 
moneys paid in advance <& not earned. There was 
an exceptions clause, which included arrests &; 
restraints of princes, rulers, & peoples. Tlie steamer 
was to be delivered to the charterers at Gibraltar. 
On Dec. 2, the steamer was detained at Gibraltar 
by the British authorities because she was a Greek 
ship, & she was not released till Feb. 10. 1917. On 
Dec. 12, the charterers gave notice to the owners 
that the charterparty was at an end. The char- 
terers in this action claimed a d(*claration that the 
cliprt-erparty had been avoided ; they also claimed 
to recover the month’s hire paid in advance. 
Deft, counterclaimed for the amount of freight 
due if the charter was still in existence : — Held : 
the detention of the ship by the British Govt, 
amounted to a frustration of the commercial 
adventme, & the contract was liissolved either on 
Dec. 2, when the detention began, or on Dec. 12, 
when the charterers gave notice that the charter 
was dissolved, but the charterers were not entitled 
to recover back the hire paid in advance. — 


such exponscB fell to bo bomo 1^ the 
consignee. — Watts, Ward & (Jo. v. 
Grant & Co. (1889), 26 Sc. L. R. 
660.— SCOT. 

PART VIII. SECT. 4, SUB-SECT. 1. 

g. Right to advance freight — 


Frustra ion of adventure — Ship requi- 
sitioned.] — ^Whero a 8hlpi>er pays 
fi’clght in artvanco to the shipowner 
but the voyage of the ship is inter- 
rupted by its requisition by the Govt, 
of India, the shipper is not entitled to 
refund of the advance freight, nor is 
the shipowner bound to send the 


goods to their destination by another 
vessel at his expense. — K rishna Naik 
& 80 NS V, Ca\Z£U, IRWINE & CO., 
Ltd. (1920), 1. L. 11. 44 Mad. 145.— 

IND. 

h. Oovemment order pro- 

I hxbUing import of cargo .] — Bouqiano 
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Sect, 4 . — Advance freight : Sub-sects. 1, 2 <fc 3.] 

Lix)yd Royal Belge Socti^.t^ Anonyme v. 
Stathatos (1917), 34 T. L. R. 70, C. A. 

Annotations : — Ckinsd. French Marino v. Ooinpaj^io Napoli- 

tnine d*Eclairaj;o et de ChanlTajre par le Gaz, [1921] 2 

A. C. 494. Refd. Chinese Mining « Engineering Go. v. 

Sale, 11917J 2 K. B. 599 ; Blackbnm Bobbin Co. r. Allen 

(1918>, 87 L. J. K. B. 1085; Bank Lino v. Capol, [1919] 

A. C. 43.5, 

4932. Ship requisitioned.] — French 

Marine v. Compagnie Napolitaine d’Ectairage 
ET DE Chaufpage PAR LE Gaz, No. 2140, ante. 

Where cargo lost.] — See Sub-sect. 3, post. 

4933. Who may sue — Master part-owner.] — 
Seeger V. Duthte, No. 2804, ante. 

4934. Agent authorised to receive payment — 
Payment to sub-agent — Liability of charterers.] — 
Dunlop <& Sons v. De Murrieta & Co. (1886), 3 
T. L. 11. 106. 

4935. Charterparty providing for advances for 

ship’s disbursements — Master or owner not obliged 
to accept advances.] — Pltfs.* steamer was, on two 
occasions, chartered by defts. for the homeward 
voyage from a Spanish port to Liverpool. The 
charteiparties provided for the payment of cei-tain 
lump sum freights, & both contained the following 
clause ; “ Cash for steamer’s ordinary disburse- 

ments at port or poits of loading ; not exceeding 
£150 in all, to be advrmccd at exchange of 50d. to 
the dollar on account of freight subject to 3 per 
cent, to cover cost of insurance, etc., captain’s 
receipts to be conclusive evidence of the amount 
of such advances, A; of their ha^ung been properly 
made, A balance of freight, on right A rue delivery 
of the cargo, in cash.” On the fust voyage the 
master, having part of his outward freight in hand, 
partly disbursed the vessel therewith, A defts. 
advanced cash for the balance, amounting at the 
stipulated rate of exchange to £90 1 0.'?. Od. On the 
second voyage the master, having a sufTicient 
balance of his outward freiglit, fully disbursed the 
vessel to an amount exceeding £150, A did not 
obtain any advance freight from defts. Detts. 
deducted from the freight, due to pltfs. on the 
delivery of the homeward cargo on the lirst voyage, 
the profit they would have made by the difference 
of exchange on the amount required to make up 
£150, A, on the second voyage, the profit which they 
would have made by the difference of exchange on 
the whole £150 if they had advanced that sum on 
account of freight at the loading port. In an 
action by pltfs. against defts. for balance of 
freight so deducted : — Held : pltfs. were entitled 
to succeed as the clause was optional, not obliga- 
tory, on pltfs., so that if they provided their master 
with money to disburse the ship, he was not bound 
to apply to defts. for cash up to the limited amount 
by way of advance freight. — The Primuia, [1894] 
P. 128 ; 63 L. J. P. 118 ; 70 L. T. 253 ; 42 W. R. 
527 ; 7 Asp. M. L. C. 429 ; 6 R. 749. 

4936. Provision for periodical payments — 
Amount of advance freight payable — Withdrawal of 
ship on default of payment.] — Wehner v. Dene 
Steam Shipping Co., No. 2496, ante. 

4937. .] — Italian State Rys. v. 

Mavrogordatos, No. 2029, ante. 

4938. Extentlon of charter beyond 

term.] — French Marine v. Compagnie Napoli- 


taine d’Eclairage et de Ciiauffage par le 
Gaz, No. 2140, ante. 

Advance freight as part of damages for non- 
delivery.] — See Part VII., Sect. 7, sub-sect. 9, B., 
(5), ante. 

Lien for advance freight.] — See Part VII., Sect. 
13, sub-sect. 3, ante. 

Insurance of advance freight.] — See Insurance, 
Vol. XXIX., pp. 97, 106, 107, Nos. 552-554, 628- 
638. 


Sub-sect. 2. — What amounts to. 

4939. Cash advanced for ship’s expenses.] — 

De Silvalb v. Kendall, No. 4952, post. 

4940. •] — Where the memorandum for char- 
ter stated one half of the freight to be paid in 
cash on unloading A right delivery, A the remainder 
by bill on London at four months’ date ; A then, 
after containing stipulations for unloading, dis- 
charging, demurrage, etc., added : “ the captain 
to be supplied with cash for the ship’s use ” ; A, in 
pursuance of the last stipulation, the master drew 
a bill on the freighters, which was duly accepted A 
paid : — Held : this was not to be considered as a 
payment of freight in advance, but as a loan to the 
owner of the ship, A, the sliip having been lost 
on her homeward voyage, the freighters had no 
insurable interest in such bill. — ^MANFiEiiD v. 
MAITIA.ND (1821), 4 B. A Aid. 582; 106 E. R. 
1049. 

Annotations: — Apld. The Snlacla (1862), Lush. 578. Consd. 

Allison V. Bristol ^larino Insce. (1876), 1 App. Ctis. 209. 

Befd. The Karnak (1868), L. 11. 2 A. A E. 289. 

4941. .] — It is doubtful whether the captain 

has authority to bind the owner by stipulations 
in a charterparty with respect to advances to be 
made to iJie captain by tlie cliarterer against the 
freight. Semhle : however, if the ownei* accepts 
the freight under such charterparty, he may be 
bound by the stipulation, even if it makes the 
captain’s receipts conclusive. But where the 
ow'ner, a mtgee., had received })ayment of freight 
from the chaiterer, under protest on the pari of the 
charterer that there was a certain sum to be 
deducted on account of advances ti^ the captain 
pursuant to stipulation in the charU^r, A the owner 
gave an undertaking to refund such sum as might 
appear on the charterer’s account to be due by 
reason of such advances, A afterwards to be at 
libei'ty to dispute any of the items in the account ; 
— Held : the charterer was entitled to recover the 
sum, at all (jvents in the lirst instance, in an action 
for money had A received, it ax)p(^aring that the 
sum had. in fact, b<?en bond fide advanced to the 
captain, leaving the shipowner to raise the question 
of his liability for such advances in a separate 
action. — Gibbs v. Charleton (1857), 20 L. J. Ex. 
321. 

4942. .] — Hicks v. Shield, No. 4948, post. 

4943. .] — In an action for a balance of 

freight by the owner against the charterers of a 
ship, put up as a general ship on a voyage from 
Liondon to San Francisco A Victoria, Vancouver’s 
Island, it appeared that by the terms of the charter 
the cargo was “to be brought to A taken from 
alongside at merchants’ risk A expense.” The 
freight was to be a lump sum of £1,650, which was 


& Co. V. Arab Steamers Co,, Ltd. 
(1915). I. L. U. 40 Bom. 529.- -IND. 

.] — Advance freight 

paJu by a Hnipper to a shipowner under 
a charterparty can under the Indian 
Contract Act be recovered back on 
the fruetratlon of th<5 venture, owing 
to cIrcumBtancois which were beyond 


the control of the parties, & which 
they had not warranted not to exist, 
— Gandha Korliah V. Janoo Hassan 
(1925), 1. L. R. 49 Mad. 200.— IND. 

1. Charterparty providing for ad- 
vances for ship^s disbursements .] — 
North Western Bank v. Bjorn- 


STROM (1866), 5 Maeph. (Ot. of Sobs.) 
24.— SCOT. 

PART VIII. SECT. 4, SUB-SECT. 2. 

m. Necessity for commencement of 
voyage.] — Advance freight does not 
arise until the voyage has actually 



Pakt VIII. — Freight. 


063 


to be paid £1,000 on sailing, & the remainder on 
right delivery of the cargo ; “ say, if the captain 
should so require, one nioiety at each of the ports 
of discharge ” : the ship was to bo consigned to 
charl-crers’ agents at port of discharge, paying the 
usual commission of not exceeding 2 per cent, on 
amount of freight of £1 ,650 ; the stevedore recom- 
mended by charterers to be “ employed at ship’s 
(expense at usual charge.” Owing to the fault of 
the stevedore in stowing the cargo in London, an 
expense of £78 9s. 4d. was incurred at 8an Francisco 
in getting at the goods for that place. W. & co., 
defts.’ agents at Han Francisco, paid this sum, 
amongst other disbursements, together amounting 
to more than the freight payable at Han Francisco, 
&> claimed to settle it in account with the captain, 
& threatened to arr(3st the ship unless he would 
sign an account between them & pltf., in which 
the debt due to them for the disbursement in 
question was brought to the debit of pltf. & the 
freight to a greater amount than was payable at 
Han Francisco was put to his credit ; the captain, 
owing to this threat, & in order to be at liberty to 
proceed on the voyage, signed the account under 
protest : — Held : (1) the £78 9s. 4d. was a ship’s 
disbursement which pltf. was bound to incur ; 
W. & co. advanced the money as agents for pltf., 
^ therefore he was liable to them for the amount. 
(2) the captain’s signing the account between 
W. & CO. & pltf. did not operate as a payment by 
defts. to pltf. of the balance of the freight. — 
Boberts V, Hiiaw (1863), 4 B. H. 44 ; 2 New 
Kep. 237 ; 32 L. J. Q. B. 308 ; 8 L. T. 634 ; 10 
Jur. N. H. 147 ; 11 W. 11. 829 ; 1 Mar. L. C. 351 ; 
122 E, 11. 376. 

4944. .J — Droege v. Heart, 'J’he Karntak, 

No. 3329, ante. 

4945. .J — Pltfs. were insurers of the hull Sc 

machinery of defts.’ steamship whilst on a voyage 
from Pensa(jola to West Hartlepool. The vessel 
stranded at the entrance to the latter harbour, & 
was abandoned by defts. to pltfs. as a constructive, 
total loss, but the cargo of timber was subsequently 
delivered. At Pensacola the sum of £1,677 19s. lOd. 
had been advanced to the master by the charterers, 
under a clause in the chart-erparty, by which 
‘‘ HuHicient cash for shiji’s ordinary disbursements 
at port of loading to be advanced the master by 
the charterers or their agents at the (agreed) 
exchange, ship paying 2J per cent, commission, 
including insurance. Master to give his draft, on 
owners or consignees, as required & customary to 
cover same, which shall be x^aid out of the first 
freight collected.” Defts. aceexited from the con- 
signees of the cargo, who held the master’s draft 
for value, the freight less tlu* above sum ; but 
pltfs. claimed the gross freight as a benefit incident 
to the shixJ : — Held : defts., in acicounting to 
pltfs. for the freight, were entitled to deduct the 
sum of £1,677 19.s\ lOd. as, by the terms of the 
charterparty, the cash advanced at Pensacola was 
(equivalent to x^repaid freight, &, as such, did not 
Xiass to xdtfs. on the abandonment of the vessel & 
subsequent deliverv of the cargo. — The Red Sea, 
[1896] P. 20 ; 65 L. J. P. 9 ; 73 L. T. 462 ; 44 
W. R. 306 ; 12 T. Ii. R. 40 ; 40 Hoi. Jo. 64 ; 8 
Asp. M. L. C. 102 ; UR. 801, C. A. 

Annotation : — Mentd. Barraclough v. Brown (1890), 05 L. J. 

Q. B. 333. 

4946. Difference between chartered freight & 

begun, or at any rate until the goods 
for which freight Is payable have been 
loaded on the ship or accepted by bills 
of lading. — SiVANANDAM Ohtctoar V. 

Batohu Surayva (1924), I. li. R. 48 
Mad. 459.— IND. 


bill of lading freight — Lower rate payable In ad- 
vance.] — ^A charterparty stipulated that the shq) 
should load a cargo of coal at Cardiff & proceed to 
Pernambuco & there deliver the same, & after- 
wards receive a full cargo of sugar & other mer- 
chandise, & therewith proceed to a safe port in the 
United Kingdom, & deliver the same on being 
paid freight, at the rate of 60d. per ton, of 20 cwt. 
nett for sugar, Sc for other produce at a rate pro- 
portionate thereto, being in full for the round. 

“ The freight to l3e paid in the following manner : 
£150, on signing bills of lading at Cardiff, cash for 
disbursements abroad at the ciurent rate of ex- 
change, Sc the remainder on the delivery of the 
cargo. The master to sign biUs for each cargo at 
any rate of freight that might be tendered. The 
owners to have a lien on the homeward cargo for 
all freight & demurrage that might accrue thereon, 
to the extent of the bill of lading freight, but the 
difference, if any, to be paid at the poi*t of loading 
by captain’s draft on charterers, at usance, which 
they agreed to accept & x^^y on consignee at loading 
port agreeing amount ” : — Held : the two clauses 
were not inconsistent, their meaning being that if 
the bill of lading freight was less than the chaiter 
freight, the difference was to be paid at the port 
of loading by the cax>tain’s draft on the charterers, 
at u.sance, if the consignee settled the amount, 
otlierwise at the port of delivery. — Santos v. 
Brice (1861), 6 H. & N. 290 ; 30 L. J. Ex. 108 ; 
158 E.R. 119. 

4947. .] — Byrne v. Schiller, No. 

4883, ante. 


Sub-sect. 3. — Loss of Cargo. 

4948. Right to advance freight.]— By charter- 
party between deft., owner of a ship, & pltf., it was 
agreed that the sliip should proceed from London 
to B., Sc there load a cargo from pltf.’s factors, Sc 
therewith proceed to Tiondon, <fc deliver the siime, 
on being x^aid freight at a siiecified rate : “ cash, 
for shixi’s disbursements, to be advanced to the 
extent of £300, free of interest-, but subject to 
insurance “ the freiglit to be ijaid. on unloading 
Sc> right deliver of the cargo, as follows : say, in 
cash, loss two months’ interevst at ” etc., “ & if 
required, £300 to be iiaid in easli on ariival, less 
two months' interest.” £300 was advanced by 
pltf.’s agents at B. for ship’s disbursements. 
Neither pltf. nor defts. insured in i-esiiect of this 
£300. The shix> left B. witli a cargo for Ix)ndon, 
but was lost before reaching London. Pltf. claimed 
the payment of the £300, as a loan made to defts. ; 
defts. tendered t-lie amount at wliich the £300 
might have been insured, but refused to pay more ; 
— Held : pltf.’s claim could not be sux>liorted, as 
it appeared from tlie charterparty that the advance 
was not a loan, but was an advance of freight. 

The only question is whether this was a mere 
loan or an advance of freight. ... If it is to be 
insured, it must be for freight in advance ; for a 
more loan could not be insured (Lord Campbell, 
O.J.). — iliuKS V. Shield (1857), 7 E. & B. 633 ; 26 
L. J. Q. B. 205 ; 29 L. T. O. S. 106 ; 3 Jur. N. H. 
715 ; 5 W. R. 536 ; 119 E. R. 1380. 

Annotations : — Distd. Tho Newport (IS 58), Sw. 335. Consd. 

Frayos v. Worms (1805), 19 C. B. N. S. 1.59 ; Droeg© v. 

Siiart-, Tho Karnak (1869), L. R. 2 P. C. 505. Apld. 


thei-e bo a total abandonment of tho 
caiuro. — Tourville v. Ruckle (1871), 
15 L. C. J. 29.— CAN. 

494811. .1 — The Teresa r. Pur- 
cell, Yallop 8c Everett (1902), 19 
S. C. 213 ; 12 C. T. R. 358.— S. AF. 


PART VIII. SECT. 4, SUB-SECT. 3. 

4948 1. Rifiht to advance freiaht .] — 
Where a ponion of a cargo Is destroyed 
by shipwreck the shipper cannot vo- 
cover for freight advanced, tbongh 
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Sect, 4 . — Advance freight: Snh-sect, 3. Secia, 6, 
6, 7 8 .] 

Byrne r. Schiller (1870), li. R. C Exch. 20. Expld. 
Allison %\ Bristol Marino Insco. (1876), 1 App. Cos. 209. 
Refd. Dufourcet t\ Bishop (1880), 18 Q. B. D. 373 ; Kodo- 
oanachi v, Mllhurn (1886), 17 Q. B. D. 316. 

4949. .] — Deft, chartered a vessel, freight 

to be paid in biUs at six months’ date from date of 
sailing or in cash, less discount equal thereto, less, 
in either case, the cost of insurance, to be effected 
by charterers at ship’s expense, &; also £800 to be 
paid on delivery of cargo : — Held : such advanced 
freight was not to be returned, & deft, was liable 
to contribute to general average in respect thereof. 
— Prayes V, Worms (1865), 19 C. B. N. S. 159 ; 
144 E. R. 747 ; svb nom. Trayes v. Worms, 0 
New Rep. 295 ; 34 L. J. C. P. 274 ; 12 L. T. 547 ; 
11 Jur. N. S. 639 ; 13 W. R. 898 ; 2 Mar. L. O. 209. 
Amwtalions : — Apld. Allison v, Bristol Marino Insco. (1876), 

1 App. Cas. 209. Consd. Rodoconachi v. ililburn (1886). 
17 Q. B. 1), 316. Refd. Dufourcet v. Bishop (1886). 18 
g. B. D. 373, 

4950. .] — Byrne v. Schiller, No. 4883, 

ante, 

4961. .] — ^By a charterparty it was provided 

that freight should be payable in advance “ on 
signing bills of lading.” Cargo had been shipped 
under different bills of lading, & a sum had been 
paid in advance on account of freight, but before 
the loading was completed the ship sank in the 
dock, & the voyage was not proceeded witli. Bills 
of lading had been signed in respect of the cargo 
loaded : — Held : as & when each bill of lading 
was signed a proportionate part of the freight 
became payable in respect of the goods covered 
by such bill of lading, & the sh powners were 
entitled to freight in respect of such goods. — 
(3oker (A.) & Co., Ltd, v, Limerick 8.S. (.^o.. 
Ltd. (1918), 87 L. J. K, B. 767 ; 118 L. T. 726 ; 
34 T. L. R. 296 ; 14 Asp. M. L. C. 287, H. L. ; 
affg, S. C. 8uh nom, Limerick S.S. Co., Ltd, v, 
Coker (A.) & Co., Ltd., 33 T. L. R. 103. C. A. 

4952. Capture of ship.] — Covenant by 

charterparty made between the master of the ship 
& the freighter, upon a voyage from L. to M., & 
thence back to L., that the freighter should pay 
for the freight from L. t-o M. £120, & from M. to L. 
at the rate of 2Jd. per lb. for cotton, which should 
be delivered at L. such freight to be paid as 
follows, viz. £120 for freight of the outward cargo 
to M., & as much cash as might be found necessary 
for the vessel’s disbursements in M., to be advanced 
by the freighter, his agents or assigns, to the 
master, when required, free from interest & com- 
mission, at the current exchange of the place, & 
the residue of such freight to be paid on delivery 
of the cargo in L. The ship arrived at M., where 
the £120 outward freight, & also £192 for the 
necessary disbursements of the ship, were paid or 
advanced by the freighter to the master ; & the 
sliip received her homeward cargo sailed for L., 
but was lost by capture : — Held : the freighter 
was not entitled to recover back the £192. — De 
SiLVALE V, Kendall (1815), 4 M. & S. 37 ; 105 
K. R. 749. 

Annotations : — Distd. Manfleld v, Maitland (1821). 4 B. & 
Aid. 582. Apld. Saunders v. Drew (1832j, 3 B. & Ad. 
445 ; The John (1849), 7 Notes of Cases, 61. Distd. The 
Newport (1858), Sw. 335. Consd. Allison v. Bristol Marino 
Insce. (1876), 1 App. Cas. 209, Refd. Jackson v. Isaacs 
(1858), 3 H. & N. 405 ; Dufourcet v. Bishop (1886), 18 
Q. B. D. 373 ; Rodoconachi v. Milbum (1886), 1 7 Q. B. 1). 
316 ; Elliott v, Crutchley, [1903] 2 K. B. 476. 

4953. Clause making freight payable up to 

time ship lost.] — By a charterparty of affreight- 
ment for a voyage from the port of London to 
Calcutta, & back, on the usual terms, it was 
further a^eed, that the freighter, if he thought 
proper, might hire the vessel for an intermediate 


voyage, within certain limits, for not less than six 
months ; that, in that event, the master should 
refit the vessel for such voyage, & the complement 
of men should bo kept up, & all necessaries pro- 
vided, in consideration of which the freighter 
agreed to pay the owner for such voyage at the 
rate of £1 a ton per month on the ship’s tonnage, & 
to pay four months of such hire in advance, & at 
the end of six months two further months’ pay, 
& so in every succeeding two months ; & the 
balance due at the termination of such hiring, in 
cash or approved bills. It was tother stipulated, 
that if the vessel should be lost or captured, the 
freight by time should be payable up to the period 
when she should be so lost or captured, or last 
heard of : — Held : under the former clauses of this 
agreement, the freighter could not claim a return 
of any part of the four months’ advance, on the 
vessel being lost within that period ; but the 
advance, being in respect of fi'eight, was absolute, 
& the stipulation on this head was not qualifieil 
by the subsefjuent clause. — Saunders r. Drew 
(1832), 3 B. & Ad. 445 ; 110 E. R. 160. 
Annotation: — Consd. Allison v. Bristol Marine Insce. (1876), 

1 App. Cas. 209. 

4954. Freight payable one month after 

sailing — Cargo lost before expiration of month.] — 

The 8an Joaquim, Porral v, Jones (1847), 0 
L. T. 754. 

4955. Ship unseaworthy at commencement 

of voyage.] — T hompson v, Gillespy, No. 1835, 
ante, 

4950 . Advance freight payable on ship 

sailing — Meaning of sailing.] — R oelandts v, ITar- 
RisoN, No. 3H7, ante, 

4957. .] — Thompson v, Gil- 

lespy, No. 1835, ante, 

4958. .] — Price v, Ijvinostone, 

No. 1732, ante, 

4959. Freight payable subject to insurance 

— Failure to insure.] — Deft, chartered a ship to 
load a full cargo “ on being paid freight, payable 
by charterer’s acceptance, on ship clearing the 
cu.stom house at L., subject to insurance.” The 
ship, having sailed, was lost, being at that time 
uninsimed. In an action by the shipowner for 
the non-payment of the agi*eed freight : — Held : 
it was no defence that the shipovuier had not 
insured the freight. Semble : the shipowner was 
not bound to insure, but was to receive the 
freight in advance less the amount of premium 
on a policy of insurance to be effected by the 
charterer. — J ackson v, Isaacs (1858), 3 H. & N. 
405 ; 27 L. J. Ex. 392 ; 157 E. R. 528. 

Annotations : — Consd. Allison v, Bristol Marino Insoo. (1876), 

1 App. Cas. 209; Rodoconachi v. Mllburn (1886), 17 

Q. B. D. 316. Refd. Dufourcet v. Bishop (1886), 56 

L. J. Q. B. 497. 

4960. .] — Wliere the charterers 

of a ship stipulate that they shall bo entitled to 
insure their advances ” against freight,” at the 
owner’s expense, & where they fail to insure, 
they have, in the event of the ship perishing, no 
claim against the owners for repayment. — 
Watson & Co. v, Shankland (1873), L. R. 2 
Sc. & Div. 304 ; 29 L. T. 349 ; 2 Asp. M.^L. C. 
115, n. L. 

Annotations : — Expld. Allison v. Bristol Marine Insce. (1876), 

1 App. Cas. 209. Refd. Cantlaro San Rocco S. A. v, Clyde 

Shipbuilding & Engineering Co., [1924] A. C. 226. 

4961. Through freight.] — G reeves v. 

West India & Pacific S.S. Co., Ltd., No. 2213, 
ante, 

4962. Clause stipulating for advance freight 

** if required ” — Loss of ship before time of making 
requirement.] — A cargo was shipped under a 
charterparty which contained the following clause 
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“ one-third freight, i£ required, to be advanced, 
less 3 per cent, for interest & insurance.” Shortly 
after the commencement of the voyage the vessel 
was wrecked & the cargo lost. Subsequently to 
the loss, & not before, the shipowner required pay- 
ment of advance freight under the above clause : 
— Held : the requirement by the shipowner was 
a condition precedent to the liability of the char- 
terer to pay advance freight ; the requirement 
was made too late, & the charterer was not liable. 
— Smith, Hill & Co. v. Pvman, Bell & Co., 
[1891] 1 Q. B. 742 ; GO L. J. Q. B. 621 ; 64 L. T. 
436 ; 39 W. R. 466 ; 7 T. L. R. 417 ; 7 Asp. 
M. L. C. 7, il A. 

Annotation : — Distd. Oriental S.S. Co. v. Tylor, [1893] 2 

Q. B. 518. 

4963. Freight payable on signing bills of 

lading — Loss of ship before bills signed.] — A cargo 
was shipped under a chartery)arty which contained 
the following clause “ the freight to be paid as 
follows, one-third on signing bills of lading . . . 
& the remainder on unloading in cash.” Bills 
of lading were to be signed within twenty four 
hours after the cargo was on board. After the 
commencement of the voyage & before bills of 
lading were signed the vessel sank & the (^argo 
was lost. The chart.erers thereupon refused to 
present the bills of lading for signature A the ship- 
owner sued them for breach of the charterx)ai*ty 
in so refusing : — Held : the loss of the cargo did 
not relieve the charterers from Iheir liability to 
present bills of lading, & the shipowner was 
entitled to recover damages equal to the amount 
of the advance freight. — Orient ai. S.S. Co. v. 
Tylor, [1893] 2 Q. B. 518 ; 6:i .T. Q. B. 128 ; 

69 L. T. 577 ; 9 T. L. R. 591 ; 42 W. R. 89 ; 7 
Asp. M. L. C. 377 ; 4 R. 554, C, A. 

AnnoUiiions : — Consd. Knigcr r. Mod Tryvan Sliip Co. 

(1907), 13 (-om. Ca.fl. 1 ; Noliscinont Owners v. Bunge & 

Born, [19171 1 K. B. IGO. Mentd. Hawes v. Scott (1890), 

40 Sol. Jo. 373 ; Holford r. Acton U. C„ (18981 2 Ch. 210 ; 

Foster & Dusksco v. Hastings Corpn. (1903), 87 Ij. T. 736. 

4964. Freight payable three days after 

sailing — Destruction of part of cargo before sailing 
— Excepted perils.] — By a contract of charterparty 
defts. contracted to load on board pltfs.* ship a 
full & complete cargo at a certain rate of freight 
per ton “ on the quantity to be delivered to the 
consignees.” “ The freight to be due & paid as 
follows, two-thirds in cash three days after sail- 
ing, ship lost or not lost, the balance on unloading 
& right delivery of the cargo.” After defts. 
had loaded a part of tlie cargo a fire broke out on 
board & destroyed the goods so loaded. Fire 
was one of the perils mutually excepted by the 
cdiarteT'party. Defts. subsequently loaded the 
balance of the cargo, efe tlie sliip sailed. Three 
days after sailing pltfs. claimed payment of 
advance freight on two-thirds of the full cargo 
shipped : — Held : pltfs. were not entitled to p«ay- 
ment of advance freight on the part of the cargo 
destroyed. — ^W eir & Co. v. Girvin & Co., [1900] 

] Q. B. 45 ; 69 L. .T. Q. B. 168 ; 81 L. T. 687 ; 48 
W. R. 179 ; 16 T. L. R. 31 ; 9 Asp. M. L. C. 7 ; 
5 f\>m. Cas. 40, A. 


Sect. 5.— LUMP FREIGHT. 

4965. Dead freight excluded.] — London & 
Northern S.S. Co. v . Dreyfus (Louis) & Co. 
(1908), cited in 100 L. T. at p. 270. 

Annotation Apld. Hed “ R ” S.S. Co. v. Allatini (1909), 100 
L. T. 268. 
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4966. .] — ^Brightman v. Miller (1908), 

cited in 100 L. T. at p. 270. 

Annotation : — Apld. Red “ R ” S.S. Co. r. Allatini (1909), 
100 L. T. 268. 

4967. Provision for reduction of lump freight — 
Construction.] — Re Thomson & Co. & Brockle- 
BANK, No. 1825, ante. 

When payable — Part of cargo only delivered.]— 

See Sect. 3, sub-sect. 4, C. (6), ante, 

Other voyage substituted.] — See Sect. 3, 

sub-.sect. 4, A., ante. 


Sect. 6.— PRO RATA FREIGHT. 

Right to pro rata freight — Where voyage not 
completed .] — Sec Nos. 4765-4769, ante, 

Where ship lost .] — See Nos. 4801-4803, ante, 

Where cargo transhipped .] — See Nos. 4814- 

4816, ante. 

Recovery of pro rata freight — Where cargo sold 
during voyage .] — See Nos. 4847, 4848, ante. 


Sec t. 7.— DEAD FREIGHT. 

4968. Meaning of dead freight — Compensation 
for loss by shipowner — Where failure to provide 
full cargo.] — ^McLean & Hope v . Fleming, No. 
2949, ante. 

4969. .] — Gray v , Carr, No. 

1958, ante, 

4970. Not freight properly so called — 

Damages for breach of contract.] — Kish v , 
Taylor, No. 3170, ante. 

Right to dead freight.] — See Sect. 3, sub-sect. 4, 
A., ante. 

Lien for dead freight.] — See Part VII., Sect. 13, 
sub-sect. 3, D., ante. 

Dead freight as measure of damages — Where 
failure to provide cargo.] — See Part VII., Sect. 5, 
sub-sect. 3, D. (6), ante. 


Sect. 8.— LEGAL PROCEEDINGS. 

4971. Recovery of extra freight — Action for 
work & labour.] — Hedley v . Lapage, No. 4876, 
ante, 

4972. Recovery of excess freight paid — Action 
for money had & received.] — Geraldes v , 
Dontson, No. 4912, a7ifc. 

4973. Effect of mistake of fact.] — Certain 

bales of cotton were consigned by merchants 
at Madras to London for the accoun*. of their 
correspondents pltfs., who were merchants at 
Liverpool, under bills of lading having in the 
margin, pursuant to tlie course of business at 
Madras, a note of the measurement & the amount 
of freight. On the ship’s arrival, pltfs.’ brokers 
seat i he cotton to a wharf with a copy of the bills 
of lading, another copy of the bills of lading being 
forwarded to pltfs. According to the ordinary 
practice, the wharfinger, on receiving the cotton, 
measured it, & sent a note of the measurement to 
defts., who were the sliip’s broker's, one of them 
also being the owner. Defts. as brokers made out 
a freiglit note, adopting the measurement from the 
wharfinger’s note, which in consequence of the 
swelling of the bales on the voyage was con- 
siderably more than the Madras measurement in 
the margin of the bills of lading. The freight note 


PART VIII. SECT. 8. 

n. Recovery of excess freight— Effect of misrepresentation.]— II v . CoxaER (1876), 37 U. C. R. .547. — CAN. 
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Sect, 8 . — Legal proceedings. Part IX, Sect, 1 : 

S'nb-sect^, 1 d' 2,] 

so made out was sent by dcfts. to pltfs.’ brokei’S, 
who, assuming it to be correct, paid the amount, 
^ received credit for it in their account with their 
principals ; & defts. settled the ship’s accounts 
upon the supposition that all was right. Pltfs., 
on balancing their accounts with the Madras house 
at the end of the following year, discovered for the 
first time that they had over jjaid defts. to the 
extent of £88 8s. 3d., & brought an action to recover 
it back : — Held : the money having been paid 
under a mistake of fact, pltfs. were entitled to 
recover it back from the owner of the ship, but 
not as against the two defts. as ship’s brokers, who 
had settled accounts with the owner in the bond 
fide belief that the payment had been rightly 
made. — Shand v. Grant (1863), 15 G, B. N. S. 
324 ; 9 L. T. 390 ; 1 Mar. I.. C. 396 ; 143 E. B. 809. 
Amiotation : — Distd. Ncwall r. Tomlinson (1871), L. R. 6 
C. P. 405. 


4974. .] — Kitts v, Atlantic Trans- 

port Co., Ltd., No. 2215, anic, 

4975. Action by master or shipowner against 
shipper — Bill for account — Freight payable accord* 
Ing to quantity of cargo - -Quantity alleged Incorrect 
in bill of lading.] — The ct. will not entertain a bill 
by a shipowner against a freighter for an account 
of what is due in respect of freight, though the 
charterparty expressed that the freight was to be 
paid according to the quantity of the cargo, & 
it was charged, that in the bill of lading that 
quantity was stated untruly. — Long v. Young 
(1824), 2 L. J. O. S. Ch. 139. 

.J — Defence to action — Payment Into court 
in suit by obligee of bottomry bond.] — See No. 
4598, ante. 

Availability of set off — As against shipowner.] — 

See Nos. 4612, 4613, ante. 

As against master.] — See No. 4619, ante. 

As against assignees of freight.] — aS'cc 

Nos. 4097, 4698, ante. 


Part IX. — Carriage of Passengers. 


Sect. 1.— THE CONTRACT OF CARRIAGE. 

Sub-sect. 1. — Passage Money. 

4976. Equivalent to freight.] — A., a captain of 
a Dutch ship, took B. on board, at the Island of 
Demerara, together with his luggage & family, 
to carry liim to Flushing, in Ho3and ; the ship 
was captured as prize to a British ship of ww, k, 
libelled with the cargo in the British C^t. of 
Admit y. ; B. the passenger was released &• his 
luggage, de facto, restored to him, but not by 
adjudication of the ct. ; such part of the cargo 
as was British property w'as restored to the 
owners, the rest condemned as prize. The 
vessel was claimed by a British subject. Pending 
the suit in the Admlty., A. brought assumpsii 
against B. for the passage money, with a quantum 
meruit pro rata itineris : — Held : pltf. could not 
recover ; at least, not until the Ct. of Admlty. 
had decided on the question of prize. Pltf. w'as 
therefore nonsuited. Semhle : passage money 
is the same as freight. — M utxoy v. Backer (1804), 
5 East, 316 ; 1 Smith, K. B. 417 ; 102 E. K. 1091. 
Annotfitions : — Refd. Liddard v. Lopes (1809), 10 East , 520 ; 

Denoon v. Home & Colonial Assce. (1872), L. R. 7 C. P. 

341. 

4977. Recovery of unpaid passage money — Pend- 
ing proceedings in prize — Ship captmed.] — Mulloy 
V. Backer, No. 4976, ante, 

4978. Lien on luggage of passenger.] — 

The master of a ship has a lien on the luggage 
of a passenger for his passage money. — W olf v. 
Summers (1811), 2 Camp. 631 ; 170 E. K. 1275, 
N. P. 

Annotation .'—Refd. Chase n. Westmore (181 6), 5 M. & S. 180. 


4979. Payment in advance — Right to recovery 
back on loss of ship — Only where ship lost before 
commencement of voyage.] — There is an agree- 
ment to carry a passenger on board a ship from 
London to tlie West Indies, the passage money to 
be paid in London before the commencement of 
tile voyage. The passenger puts his baggage on 
board in the Thames, meaning himself to embark 
at Portsmouth. The ship is lost in going round to 
that place. The passage money cannot be 
recovered back. 

A liter if the agreement had been to carry the 
passenger from Portsmouth to the W^est Indies. — 
Gillan V, SiMPKiN (1815), 4 Camp. 241 ; 171 E. R. 
77, N. P. 


Sub -sect. 2. — Liability for Personal 
Injuries. 

Liability of carriers, generally.] — See Carriers, 
Vol. VIII., pp. 70-108, Nos. 479-727. 

Rights & remedies of parties injured by col- 
lisions.] — See Part Xll., Sect. 7, post, 

4980. Concealed danger — Casting off rope — 
Duty to warn passenger.] — The Dryad, W'illiams 
V. Long (1853), 7 L. T. 534. 

4981. Unprotected opening — In floor of 

saloon.] — In an action for injuries caused to pltf. 
by his falling down an opening in the saloon of a 
steamer in which ho was a passenger, & which was 
unguarded : — Held, : as he was there lawfully, &; 
in the ordinary course of things would not expect 
any opening in the floor of a saloon, the co., 


PART IX. SECT. 1, SUB-SECT. 1. 

o. Pecovery of unpaid paanajyt 
money — Ova crovxiina of pcLsacngera .] — 
Owing to the overcrowding of the ship 
& lack of accommodation : — Held : 
pltfs. were not entitled to full pas- 
Henger rates for that portion of the 
passage where the overcrow’dlng existed. 
— Newfoundland Coastal Co. v. 
Hennessey (189.3), 7 Nfld. L. It. 752. 
— NFLD. 

p. Passenger availing himself of 
extra pasmiger accommodalitM— In- 
formed of increase fare — Acquiescence.] 
— Whore a party avails of extra pas- 
senger accommodation on board ship 


for which he is informed ho must pay 
increased faro, he cannot afterwards 
escape from liability when ho has not 
repudiated the proposed charge, even 
though It may not be clear that ho had 
acquiesced in the same. — McKay v. 
Wood (186B), 5 Nfld. L. R. 157.— 
NFLD. 

PART IX. SECT. 1, SUB-SECT. 2. 

q. Concealed danger — Gangway in- 
securely fastened .] — ^McAdam v. Robs 
(1890), 22 N. 8. It. (10 R. & G.) 264. 
—CAN. 

r. Barrel insecurely fastened .] — 

Guacie V. Canada Shippinq Co. (1 895), 
Q. R. 8 B. C. 472.— CAN. 


t. Defective elevator.] — M(’- 

Brath V. Eastern 8.8. (?o. (1908), .39 
N. B. n. 77 ; C E. L. R. 543.-^AN. 

a. LiahiUty to invitee — Person going 
on hoard to mail aeamun.] — Hanson r. 
Newcastle Steam Navigation Co. 
(1884), 5 N. S. W. L. R. (L.) 453 ; 1 
N. S. W. W. N. 80.— AUS. 

b. Person going on hoard to 

purchase tickets for friends.] — Whelan 
V. City of Cork, Steam 1»ackkt Co. 
a874), I. R. 8 O.L. ,383.— IR. 

0 . Negligence in embarking or 
landing — Plank breaking.] — When pltf. 
was embarking on deft. *8 steamer a 
plank broke, & she fell Into the water : 



Part IX. — Carriage op Passengers. 


667 


owners of the steamer, were liable for the negli- 
gence implied in the absence of any protection or 
precaution. — Taylor v. Peninsular & Oriental 
Steam Navigation Co, (1869), 21 L. T, 442, N. P. 

4982. Hatchway.] — A. agreed to 

carry B. from M. to Ij. ; the mode of transit 
provided was that B. should come on to a hulk 
lying in the harbour at M., & wait tiU a steamer 
came & took liim to L. On the hulk, close to a 
ladder down which B. had to pass to reach the 
steamer, was a lai‘ge hatchway, which was negli- 
gently left unguarded & improperly lighted, & B. 
fell tlirough & was injured. The hulk belonged to 
a third party, & A. had only acquired a right to 
use it for the purpose of embarking passengers on 
his steamer. In an action by B. against A. for the 
injury he sustained; — Held: (1) A. was answer- 
able for all injury occurring tlirough the means of 
transit being improper, whether it arose from the 
negligence of his own servants or of other iiarties 
who helped to provide the means of transit ; 
(2) A. having invited B. on the hulk, was bound to 
protect him from concealed dangers, was liable 
for injury he sustained tlirough the condition of the 
hatchway, even though it was under the care of 
others & not his own servants. — John r. Bacon 
(1870), L. B. 5 C. P. 437 ; 39 L. J. C. P. 365 ; 22 
L. T. 477 ; 18 W. R. 894 ; 3 Mar. L. C. 403. 
Annotatiov, :—'RelA. Wriffht v. MJd. Ky. (1873). L. It. 8 

Kxch. 137. 


.] - - See, generally, Negligence, Vol. 

XXXVI., pp. 35- 53. 

4983. Improper means of transit — Liability 

for acts of servants & others.] — John v . Bacon. 
No. 4982, ante. 

4984. Limitation of liability— Loss or damage ’’ 
— “ Arising from perils of sea *’ — Loss of life due 
to negligence.] — Defts., a steamship co., issued a 
passenger’s ticket, which contained, amongst 
others, tlie following condition ; “ The co. wdl not 
be rc‘sponsil3le for any loss, damage, or detention of 
luggage under any circumstances. . . . The co. 
will not be responsible for the maintenance of pas- 
sengers or for their loss of time or any consequence 
arising therefrom . . . nor for any delay arising 
out of accidents ; nor for any loss or damage 
arising from the perils of the sea. or from machinery, 
boilers, or steam, or from any act, neglect, or 
default whatsoever of the pilot, master or 
mariner ” : — Held : the words “ loss or damage 
arising from the perils of the sea,” etc., as con- 
tained in the above conditions, exempted defl«. 
from liability for injury or loss of life to a ].)assenger 
occasioned on the voyage by the negligence of the 
defts.’ servants. — IIaigh v. Royal Mail Steam 
Packet Co.. TjTd. (1883), 52 L. J. Q. B. 640 ; 49 
L. T. 802 ; 48 J. P. 230 ; 5 Asp. M. L. C. 189, C. A. 

AnnotatUms : — Coasd. Travers v. Cooper, 1 K. B. 73. 

1 r. Green & Edwards, 1192G] 1 K. B. 102. 


Apid. Fagan 


Refd. Woodgato i;. G. W. Uy. (1 884), 51 1.. T. 826^ 
tanv. N. E. Ry. (1885). 54 L. ’ “ ^ 


. 0 , McCar- 

Mentd. Nnnan 


J.g. B. 441. 

, Soutljcru Ry., 11924] 1 K. B. 223. 

4985 , ** However caused” — Loss of 

life on sea portion of Journey.]— A free pass, ob- 
tained by an oHlcial of another railway co., for 


himself & wife, from the London & South Western 
By. co., for the journey from London to Jersey, 
referred, on the face of it, to the following condition 
printed on the back ; ” That it shall be taken as 
evidence of an agreement that the co. are relieved 
from all responsibility for any injury, delay, loss, 
or damage, however caused, that may be sustained 
by the person or persons using this pass.” Through 
the negligence oi the servants of the railway co., 
& during the transit from Southampton to the 
Channel Islands, the steamer stranded, & the 
oflicial was drowned. His own & his wife s 
luggage were also lost. The widow on behalf of 
herself & infant children claimed, against the fund 
paid by the railway co. into ct. in a limitation suit, 
for the loss of her husband & father of the children : 
— Held: (1) in respect of the loss of life, as the 
widow & children could f>nly claim under Fatal 
Accidents Act, 1846 (c. 93), where, if death had 
not ensued, the paity injured would have been 
entitled to maintain an action for damages, the 
conditions on which the free pass was granted, & 
which the deceased must, from his official position, 
be taken to have known, included the sea pas^ge 
as well as thti land transit & barred the claim ; 
(2) in respect of the claim by the widow, as 
administratiix of her liiisband, for the loss of his 
personal effects. A in her own right, for the loss 
of her luggage, the condition attaching to the pass 
equally precluded any" claim, for the London & 
South "Western Ry. special Act of 1848, under 
ss. 47, 48, 49 of which, made perpetual by an Act of 
1860, the CO. is empowered to maintain steamers is 
not controlled by Railways (.lauscs Act, 1863 (c. 92), 
s. 31, extending to sUjamers Railway’ & Canal 
Traffic Act, 1854 (c. 31), s. 7 ; (3) the words ‘‘ or 
other things whatsoever on board the ship in 
1894 Act, s. 503 (1) (b), include passengers’ luggage. 
— The Stella, [1000] P. 161 ; 69 L. J. P. 70; 
82 L. T. 390 ; 16 T. L. R. 306 ; 9 Asp. M. L. C. 66. 
Annotations :—As to (1) Refd. Nnmm v. SouUiern lix- 

1 K. B. 223. As to (2) Refd. Pymaii S.h>. Co. r. Roll & 

Barnsley Hy., [1014] 2 K. B. 788; Travers v. Cooper, 

[1915] 1 K. B. 73. 

4986. Contract made abroad— Not enforce- 

able by lex loci — Provision for construction by 
English law.]— Pltf. was received by defts., a 
British co., undei’ a contract made in Detroit, to 
be carried in one of tlieir sieamsliips from New 
York to South am]>tx>n. The contract contained 
a clause that ilie sliipowncrs slioukl not be liable 
for loss, damage or delay to a passenger or his 
baggage arising from the act' of Cod. or from cause.s 
of any kind beyond the carrier's control, even 
though the loss, damage or delay miglit have been 
caused by" the n<^glcct or default of the slupowners 
servants. It was further pi*ovided that all que.^ 
tions arising under tlio clause should be decided 
according to English law. A subsequemt ^la-Bse 
provided that no claim under the contract should 
be cnforceabh? against the shipowners unless a 
written notice thereof was delivered to them 
within three days after the passenger should be 
landed from the steamer at tlie termination of her 
voyage. In the course of the voyage one of 


— Held ; whethci' the plank was under 
deft. *8 control or not, if it was hold 
foith by him, or use hy him, or pointed 
out, cither expressly or by implica- 
tion, to bis passengers as a iiroper 
mode of getting to ids steamer from 
the shore, ho was liable for any acci- 
dent to passengers using the plank. — ■ 
Timbrell V. Waterhouse (1886), 0 
N. S. W. L. R. (L.) 77 ; 1 N. S. W. W. N. 
139.~-AUS. 

d. Extraordinary mdhodA — A 

Bteamboat owner who departs from 


Hie Gi-dinary & proper method of 
landing passeugors is responsible for 
the incn’ased danger of tin* method 
he adopts. — C ameron r. Millov 
(1864), 14 0. r. 341).— CAN. 

e. Insufficient light .] — A steam- 

boat CO. caiTyiog passengera is liable 
for an accident ocourriug on the 
wharf where passengers arc landed 
to one of i‘s passengers, owing to 
want of due pi*ecautlon lu not pla/ ing 
lights at night, to show where there 
Is danger. — S t. Lawrence Steam 


Navigation Co. r. Borlasb (1877), 

3 Q. L. U. 329 ; 1 L. N. 32.— CAN. 

f. Acts showing inritaiion to 

laml — Letting doum guard chain .] — 
MacDonald r. St. John Corpn. 
(1885), 25 N. B. R. 318. — CAN. 

g. Negligent landing of en- 

felled passenger to steam tender ,] — 
Union S.S. Co. v. Clarke (1884), 2 
N. Z. L. U. 282.— N.Z. 

h. Casting off how rope he- 

fore gangivay compleMy icUhdraum .] — 
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Sect 1 . — The contract of carriage: Sxih-sects. 2, 3, 
4<fe5.] 

pltf.’s hands was injured by reason of the negli- 
gence of deft.’s servants, but no written notice 
of any claim was given by pltf. within the time 
limited by the contract : — Held : (1) the language 
of the contract showed that it was tlie intention of 
the parties that it should be wholly governed by 
English law ; (2) the clause relieving defts. from 
liability for the negligence of their servants, though 
void by the law in force in Detroit, was valid & 
enforceable by English law ; (3) applying the 

ejusdem generis rule, the clause did not absolve 
defts. from liability for pltf.’s injury ; (4) as pltf. 
had failed to give any written notice of his claim 
within the time prescribed by the contract, he was 
not entitled to recover. — Jones v. Oceanic 
Steam Navigation Co., [1924] 2 K. B. 730 ; 93 
L. J. K. B. 1053 ; 132 L. T. 207 ; 40 T. L. R. 847 ; 
69 Sol. Jo. 106 ; 16 Asp. M. L. C. 432. 

.] — See, generally, Conflict of Laws, 

Vol. VIII., pp. 387-407. 

Special terms of carriers contract .] — Sec 

Carkiers, Vol. VIII., pp. 97-105, Nos. 651-697. 

4987. Contributory negligence — Passenger not 
identified with negligence of navigators.] — A 

collision liaving occurred between the steamships 
Biishire & Bernina through the fault or default of 
the masters & crews of both, two persons on board 
the Bushire, one of the crew & a passenger, neither 
of w’hom had anytliing to do witli the negligent 
navigation, were drowned. The representatives 
of deceased having brought in the Admlty. Div. 
actions in ‘personam against the owners of the 
Bernina for negligence under Fatal Accidents Act, 
1846 (c. 93) : — Held : deceased persons were not 
identified in respect of the negligence with those 
navigating the BnsMre ; their representatives 
could maintain the actions ; & could recover the 
whole of the damages, the Admlty. loile as to half 
damages not being applicable to actions under 
Fatal Accidents Act, 1846 (c. 93). — Mills v, 
Armstrong, The Bernina (1888), 13 App. Cas. 1 ; 
57 L. J. P. 65 ; 58 L. T. 423 ; 52 J. P. 212 ; 36 
W. R. 870 ; 4 T. L. R. 360 ; 6 Asp. M. L. 0. 257, 
B. L. 

Annotations : — CSozisd. The Circe, [1906] P. 1 ; S.S. Devon- 
shire V. Barge Leslie, [1912] A. C. 634. Apld. Anchor 
Line (Henderson) t?. Dundee Harhour Trustees, Ellerman 
Lines v. Same, Thomson, Shepherd r. Same (1922), 38 
T. L. R. 299. Consd. The Koursk, [1924] P. 140. Refd. 
Page r. Met. Ily., Heard v. Same (1887), 4 T. L. K. 103 ; 
The Sara (1887), 12 P. D. 158 ; Mathews v. London Street 
Tram. Co. (1888), 58 L. J. Q. B. 12 ; The OrweU (1888), 13 
P. D. 80 ; The Englishman & The Australia, [18941 P. 
239 ; Davidsson v. HIU, [1901] 2 K. B. 606 ; The PYank- 
land, [1901] P. 161 ; Reynolds r. Tilling (1903), 19 T. L. K. 
539 ; The Due d’Aumale (No. 2), [1904] P. 60; The 
Harvest Home, [1904] P. 409 ; The General Havelock 


(1905), [1906] P. 3, n. ; The Hero, [1911] P. 128; S.S. 
Tongariro v. S.S. Drumlanrig, The Druinlanrlg, [1911] 
A. C. 16 ; Admiralty Comrs. v. S.S. Amerika, [1917] A. C. 
38 ; Borg v. llotterdamscho Lloyd (1918), 34 T. L. R. 
272 ; Ellerman Lines v. Grayson, [1919] 2 K. B. 514 ; 
The Molidro, [1925] P. 27. Mentd. lie Palmer, Palmer v. 
Answortli (1893), 62 L. J. Ch. 988 ; Weld-Blundell v. 
Stephens. [1920] A. C. 956. 

.] — Se-e Negligence, Vol. XXXVI., pp. 

Ill, 120-121, Nos. 733, 803-800. 

Collisions .] — See Part XII., Sect. 5, sub- 
sect. 6, 0., post 

4988. Failure to give notice of claim within pre- 
scribed time — Loss of right to recover.] — Jones v. 
Oceanic Steam Navigation Co., No. 4986, ante. 


Sub-sect. 3. — Liability for TjOSS or Damage 
OF Passengers’ Property. 

See, generally, Carriers, Vol. VIII., pp. 118-1 35 , 
Nos. 784-893. 

4989. Limitation of Uability— Right of ship- 
owner.] — A shipowner is entitled to limit his lia- 
bility in respect of the loss of passengers’ personal 
effects. — The Stella (1899), 81 L. T. 235 ; 8 
Asp. M. L. C. 605. 

Special conditions In contract.] — See 

Carriers, Vol. VIII., pp. 126-128, Nos. 849-858. 

Statutory limitations.] — See Part XVITI., 

Sect. 5, post. 


Sub-sect. 4. — Liability for Delay or Failure 
^ o Complete Voyage. 

See, generally, Carriers, Vol. VIII., pp. 99-102. 
Nos. 659-679. 

4990. When time essence of contract.] — Where 
a vessel, bound for the East Indies, is advertised 
to sail by a certain day, & does not, th(i shipowner 
will be entitled to recover half the passage money 
of a person who refused to go, aftor having engaged 
a passage, unless either time was of the essence of 
the contract, or the delay in sailing was unreason- 
able. — Yates v. Duff (1832), 5 C. & P. 369 ; 172 
E. R. 1014, N. P. 

Annotation : — Distd. Cranston r. Marshall (1850), 5 Exch. 

395. 

4991. .] — Pltf., who resided in Ireland, 

having applied to defts., emigration agents in 
London, i-cspccting a passage for himself & family 
on board their ships U) Australia, received in 
answer a letter in which tliey agieed to convey him 
& his family for £65. This Ic^tter was written 
on the fly-sheet of a printed circular, headed 
“ Emigration to Australia,” & which stated that 
ships ” will be dispatched on the apx)ointed days 


Monaghan v. Buchanan (1886), 13 
R. (Ct. of Sens.) 860 ; 23 Sc. L. R. 
580.— SCOT. 

k. Defective appliances in ship — 
ProTimate cause, oat of third party .] — 
Cormier v. Dominion Atlantic Ry. 
Co. (1902), 30 N. B. R. 10.— CAN. 

l. Inevitable accident .] — Gracie v. 
Canada Shipping CJo. (1895), Q. R. 
8 S. C. 472.— CAN. 
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m. Limitation of liability — Valu- 
ables.] — Gore v. Australasian Steam 
Navigation Co. (1873), 12 N. S. W. 
S. C. R. (L.) 14.— AUS. 

n. .] — McDougall V. 

Allan (1861), 6 L. C. J. 233 ; 12 
L. C. R. 321.— CAN. 


o. .] — Senegal v. Riche- 

lieu Co. (1871), 15 L. C. J. 1.— CAN. 

P- — ~ .)- Ward v. McNeil 

(1897), Q. R. 11 S. C. 501.— CAN. 


q. “ Peril of navigation. ”] — 

— Dunning v. Richelieu & Ontario 
Navigation Co. (1894), Q. R. G S. C. 
129.— CAN. 

r. lAiggage left on deck — Oumer as- 
sured of safety .] — Bankier v. Wilson 
(1855), 5 L. C. K. 203.— CAN. 

t. Luggage delivered to 'mate unth 
‘notice of its value .] — MacDougall v. 
Torrance (1860), 4 L. C. J. 132. — 
CAN. 

a. Luggage left in dining saloon.] 
— Terrance v. Richelieu Co. (1866), 
10 L. C. J. 335 ; 2 L. C. L. J. 133.— 

CAN. 

b. Damage caused by fire .] — Cana- 
dian Navigation Co. & Hayes (1875), 
19 L. C. J. 269.— CAN. 

0 . How far lialiilUy extends — Until 
removed by Customs Canada 

Shipping Co. v. Davidson (1892), 
Q. R. 1 Q. B. 298.— CAN. 

d. Sale of wreck dt cargo — Pas- 


sengers* baggage — Conversion .] — Stokes 
V. Begg (1874), 2 N. Z. Jur. 9.— N.Z. 

e. Luggage sent to shipping office to 
await arrival of passenger .] — Ooilvie 
Crichton & Walker v. Taylor (1828). 
6 Sh. (Ct. of Sess.) 691.— SCOT. 

f. Evidence of shipment .] — Union S.S. 
Co. V. Morton (1890), 8 N. Z. L. 11. 
747.— N.Z. 

% 

PART IX. SECT. 1, SUB-SECT. 4. 

g. Passenger compelled to return to 
port of embarkation — Defect in rudder 
incapable of discovery.] — Pltf. was a 
pasBongor on defts.* steamer to Liver- 
pool. On the voyage the rudder post 
was carried away, disabling the 
steamer, & pltf. returned to Halifax 
& was carried to England by another 
of defts.* steamers. The defect in the 
rudder post was incapable of discovery 
before leaving port : — Held : pltf. 
could not recover damages for delay 
on the groimd of negligence. — N eal 
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(wind & weather permitting) for which written 
guarantees will be given.” Then followed a list 
of ships, amongst which the Asiatic was named as 
to sail from London on Aug. 15, & from Plymouth 
Aug. 25. In another part of the circular it was 
stated : “ Passengers from Ireland can readily 
join at Plymouth. A deposit of one-half the 
passage money to be paid at the time the berths 
are engaged, the balance to be paid prior to 
granting the embarkation order.” Pltf. engaged 
a berth on board the Asiatic^ &> paid defts. £32 10s. 
as a deposit, but no written guarantee was given. 
The Asiatic did not arrive at Plymouth until 
Sept. 3, although not prevented by wind or 
weather. Pltf.’s berth was kept vacant from 
London to Plymouth : — Held : the statement in 
the cii'cular was not a mere representation, but a 
warranty that the Asiatic would sail on the days 
appointed, & as she did not, pltf. was justified in 
taking a passage on board another vessel, & was 
entitled to recover from defts. the amount of the 
deposit, & the expenses he had been jjut to by the 
delay at Plymouth. 

Where parties by advertisement hold out that 
they are i*eady to give a written guarantee that a 
vessel shall sail on a particular day, & a contract 
is entered into speciti rally on that footing, in sub- 
stance that is a warranty to sail on the day named 
(Pollock, C.13.). 

It seems to me that, in this case, time was of the 
essence of the contract ; that the contract was 
broken by defts., &, being broken, that pltf. had 
the option of rescinding it by entering another 
vessel, & therefore entitled to recover back his 
money (Alderson, B.). — Cranston v, Marshall 
(1850), 5 Exch. 305 ; 10 L. J. Ex. 340 ; 15 L. T. 
O. 8. 208; 155 E. U. 172. 

Avnotaiiom : — Refd. C^ooko^\^t v. Fletcher (1857), 26 

L. J. Ex. 153. Mentd. Kliigston-upon-IIuU Governor, 

etc., of Poor r. Potcli (i854), 10 Exch. 610. 

4992. .j — C rane v. Tyne Shipping (,'o., 

Ltd. (1897), 13 T. L. R. 172, D. 0. 

4993. Advertisement offering guarantee as to 
date of sailing — Warranty to sail on day named.] — 
An advertisement in a colonial newspaper, an- 
nouncing the time at which a vessel would sail for 
England & specifying the accommodation provided 
for j)assengers held to be evidence of the terms of 
the contract between the owner of the vessel & a 
passenger. — ^Millard v. Brooks (1846), 7 L. T. 
O. 8. 62. 

4994. .] — Cranston v, Marshall, No. 

4991. a7ite, 

4995. Unreasonable delay In starting.] — ^Yates 
V, Duff, No. 4990, ante. 

4996. Misrepresentation as to time of starting — 
Ship advertised as loading — Whilst unloading before 
going into dry dock.] — The Emily, IIann v, Hodg- 
KINSON (1853), 7 L. T. 533. 

4997. Delay on voyage — Ship in bad repair — 
Putting into ports .1 — The Melbourne, Robin- 
son Australian Royal Mail Steam Shipping 
Co. (1853), 7 L. T. 533. 

4998. Failure to complete voyage — Negligence — 
Evidence of.] — In action for negligently steering 
a ship, whereby she was wrecked, & pltf. lost his 
passage in her, no evidence can be given of a 
specific act of negligence, which is not the founda- 
tion of the action. You may give evidence, that 


the captain had often expressed his conviction, 
that the officer to whom he gave charge of the 
ship was incompetent for that situation. You 
may call experienced nautical men, & ask them, 
whether in their judgment, particular facts, which 
have been proved, amount to gross negligence. 
— ^Malton V. Nesbit (1824), 1 0. & P. 70 ; 171 
B. R. 1107, N. P. 

4999. Arrangements by master to complete 
voyage — Master as agent of passengers — Where 
owners not liable for non-completion.] — Where a 
passenger ship is wrecked, & by the terms of the 
contract with the passengers the owners are under 
no liability to forward them to their destination, 
the master, who makes arrangements with another 
vessel to carry on the passengers, does so as the 
agent of the passengers, & not of his owners. — 
The Mariposa, [1896] P. 273 ; 65 L. J. P. 104 ; 
75 L. T. 54 ; 45 W. R. 191 ; 12 T. L. R. 518 ; 
8 Asp. M. L. C. 159. 

5000. Measure of damages — Failure to complete 
voyage — Travelling expenses of passengers.] — 
The Rhine, Probyn v. General Steam Naviga- 
tion Co. (1853), 7 L. T. 533. 

6001. The Eagle, Shu- 

thers V. General Steam Navigation Co. (1856), 
7 L. T. 533. 

5002. Delay — Out-of-pocket expenses — 

& deposit already paid.] — Cranston v, Mar- 
shall, No. 4991, ante. 

5003. Cost of special train — When 

recoverable.] — Where a passenger, having missed 
a train, hires a special train & seeks to recover 
the cost of such train from the co. which has con- 
tracted to carry him, he must show that the 
expenditure was one which he w^ould have incurred 
if he’ had missed the train through his own fault 
& not through fault of the co. — Bright v. Penin- 
sular & Oriental Steam Navigation Co. 
(1897), 2 Com. Cas. 106. 

.]— 5ce, generally. Carriers, Vol. VIII., pp. 

106-108, Nos. 708-727. 


Sub-sect. 5. — ^^Vuthority of Master over 
Passengers. 

Master, officers & crew.]— Part III., ante. 

Authority of master as custodian of ship & 
cargo.]— JSee Part IV., ante. 

5004. Extent of captain’s powers — Absolute con- 
trol — To ensure safe & proper conduct of vessel — 
Exercise of powers limited to necessity of case.] — 
The captain of a sliip has absolute control over 
the passengers in aU that is necessary to the safe 
& proper conduct of the vessel, but the exercise 
of such power in each instance is defined &; limited 
by the necessity of the case. 

The contract with the passenger is to carry, 
board & lodge him, & the passenger is to obey all 
the captain’s reasonable orders, in an emergency 
even to work the ship when necessary. If a 
passenger misconduct himself at table, the captain 
may remove him, or may even imprison him for 
a short period, if imprisonment be necessary for 
the enforcement of his lawful commands. The 
rule of law is simple ; the power of the captain 
is limited to the necessity of the case. . . . He 


V. Allan (1885), 18 N. S. R. (6 R. & 
G.) 449 ; 6 C. L. T. 536.— CAN. 

h. Ship coridemned at intermediate 
port — Liability for forwarding passenger 
— Passage money prepaid.] — Held: a 
cabin passenger, whose passage money 
had been prepaid, could not compel the 
master of a vessel to forward him to 
destination when the ship wau con- 


demned at an intermediate port. — T he 
Broxbournkbuuy (1843), 7 L. T. 509. 

—MAURITIUS. 


PART IX. SECT. 1, SUB-SECT. 5. 

k. Extent of captain* s powers — 
Power to compel passengers to keep 
watch,] — Unless in cases of necessity 


masters cannot compel passengers to 
keep watch. — Re The Friends (1837), 
1 S. V. A. 11. 118.— CAN. 

1 . Power to apprehend pas- 

senger for refusing to pay fare .] — Lundie 
V. Macbrayne (1891), 21 IX. (C^t. of 
Sess.) 1085 ; 31 Sc. L. R. 872 ; 2 
9. L. T. 180.— SCOT. 
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Sect. 1. — The contract of carriage: Sttb^eecis. 5, 6 
7. Sect. 2: Stdi-secf. 1.] 

[captain] certainly would not be justified in im- 

E risoning a person for having called him “ the 
tndlord of an hotel ” (Watson, B.). — Kino v. 
Pbankun (1858), 1 F. & F. 360, N. P. 

5005. Power to order passengers to work 

ship — When necessary.] — King v. Franklin, No. 
5004, afite. 

5006. Exclusion of passenger from table 

— What conduct justifies.] — Conduct unbecoming 
a gentleman, in the strict sense of the word, will, 
it seems, justify a captain of a ship in excluding 
a passenger from the cuddy table whom he has 
engaged by contract to provide for there ; but it 
is difficult to say in what degree want of polish 
would, in point of law, warrant such exclusion : 
but it is clear that if a passenger use threats of 
personal violence towards the captain, the captain 
may exclude him from the table, & require him to 
take his meals in his own private apartment. 

If the husband be excluded from the cuddy 
table, & the wife, not from compulsion, but from 
a wish to be with her husband, take her meals 
with him in private, tliis will not amount to a 
breach of contract on the part of the captfiin so 
far as regards the wife. — ^Phendergast v. Comp- 
ton (1837), 8 C. & P. 454 ; 7 L. T. 224, N. P. 

5007. .] — King v. Franklin, 

No. 5004, ante. 

5008. Exclusion instead of im- 

prisonment.] — In an action for assaulting & im- 
prisoning a passenger on board a | issenger ship, 
the justification being that it was necessary for 
the due preservation of discipline : the jury were 
direct-ed that they must be satisfied, in order to 
find for deft., that there was such real appearance 
of danger to the discipline of the crew, from the 
language or conduct of pltf., as might induce a 
reasonable man to believe in the existence of such 
danger. 

Deft, [the captain] is not responsible for any 
deficiencies in the provisions or stores, which 
vested with the sliip brokers, or agents, or owners 
of the ship (Channell, B,). — Aldworth v. 
Stewart (1866), 4 F. & F. 957 ; 14 L. T. 802 ; 
2 Mar. L. C. 383, N. P. 

5009. Putting on shore — Passenger of bad 

character — No impropriety on board.] — A declara- 
tion in assumpait on an agreement to carry pltf. 
in a ship to a particular place, alleged as a breach, 
that defts., by their agent, caused him to bo dis- 
embarked at an intermediate point, &, by their 
agent, caused the disembarkation to be con- 
ducted in a scandalous, disgraceful, & improper 
manner, whereby, & also by contemptuous usage 
& insulting language addi*essed to pltf. by the 
£Lgent in effecting said disembarkation, pltf. sus- 
tahied damage: — Held: (1) the declaration was 
good on motion in arrest of judgment; (2) that 
the judge at Nisi Privs had rightly received 
evidence of the language of the captain of defts.’ 
ship in putting pltf. on shore, in which he described 
pltf. as being a pickpocket, &; belonging to the 
swell mob ; (3) the judge had rightly directed 
the jury that defts. were responsible for any injury 
naturaUy resulting from the acts of the captain, 
when acting as their servant, & pltf. was entitled 
^ fair compensation for the injury done to him 
in being put on shore at the intermediate place, 
so far as injury arose from the act of the captain 
in putting hun on shore. Semble : supposing 
pltf. had been a pickpocket, or belonged to the 
swell mob, it would be no excuse for turning bim 
out of a ship in wliich he had paid his passage, 


so long as he was not guilty of any impropriety 
on board. — Coppin v. Braithwaite (1844), 7 
L. T. 509 ; 8 Jur. 875. 

5010. Forcible coercion — Passenger fighting 

mate.] — In trespass, the count alleging that deft., 
on, etc., assaulted, beat & ill-treated pltf., & then 
knocked him down on the deck of a ship, deft, 
pleaded, as to the assaulting, beating & ill-treating, 
that deft, was captain of a vessel conveying 
passengers, of whom pltf. was one ; that pltf. 
made a noise, disturbance & affray on board the 
vessel, & “ was then fighting with a certain other 
person then also being a passenger,” “ & whose 
name is to deft, unknown ” & was striving to 
beat such person, & also deft., so being the captain, 
etc., whci*eupon deft, so being the captain, etc., 
for the preservation of the peace, & of order & 
discipline on the vessel, to separate pltf. & the 
other person, & to prevent pltf. from beating the 
person & deft., as he otherwise would have done, 
molliier manuji, etc. It appeared on th(i trial 
that the person with whom pltf. had been fight- 
ing was not unknown by name, & was not a 
passenger, but the mate of tht^ vessel : — Held : 
the justification was sufficiently maintained not- 
withstanding the variance, the name* & descrip- 
tion of the pai‘ty not being material. But pltf. 
must recovor for the knocking down, that being 
alleged as a distinct trespass from the assaulting, 
beating &; ill-treating, & not covered by the justi- 
fication. — Noden V. Johnson (1850), 16 Q. B. 
218 ; 20 L. J. Q. B. 95 ; 15 Jur. 424 ; 117 E. K. 
862 ; sub nom. Nodin v. Johnson, 16 L. T. O. S. 
281 . 

5011. Danger to discipline & crew.] — 

Aldworth v. Stewart, No. 5008, ante. 

5012. Imprisonment — What conduct Justi- 

fies.]— King V. Franki^in, No. 5004, ante. 

5013. .] — Aldworth v. Ste- 

wart, No. 5008, ante. 

5014. Disobedience on approach of 

enemy — Refusal to take station.] — In an action 
for false imprisonment on board a ship pltf. 
cannot recover as special damages the expense 
he incurred in leaving the ship, & taking his 
passage on board anothei* unltjss the injury con- 
tinued to the moment of his transhipment. Qu. : 
as to the authority of the captain of a merchant- 
man when a passenger refuses on the approach 
of an enemy to take tlie station assigned him. — 
Boyce v. Bayuffe (1807), 1 Camp. 58 ; 170 
E. R. 875, N. P. 

Antwtaiions : — Befd. Hodgkinson v. Fernio (1857), 2 C. H. 

N. S. 416. Mentd. Henry v. Goldnoy (184H), 7 L. T. O. 8. 

211 ; Hocy v. Felton (1861), 11 C. H. N. 8. 142. 

Refusal of passengers by carrier.] — See 

Carriers, Vol. VIII., p. 71, Nos. 474-477. 

5015. Exclusion of husband from table — Wife 
voluntarily taking meals with husband — Whether 
breach of contract in respect to wife.] — Prender- 
GAST V. Compton, No. 5000, ante. 

5016. Duty of passengers to obey all reasonable 
ordersj — King v. Franklin, No. 5004, ante. 

5017. Remedy of passenger — Action for false 
imprisonment — Measure of damages — Expenses of 
leaving ship & cost of other conveyance .] — ^oycb 
V. Bayliffp:, No. 5014, ante. 

6018. Wrongful removal from ship — 

— ^Measure of damages.] — Coppin v. Braithwaite, 
No. 6009, ante. 


Sub-sect. 6. — Provisions, Water, and Stores. 

6019. Covenant to supply water — Temporary 
deficiency — Unusual length of voyage.] — (1) In an 

agreement under seal for the hire of the cabins &> 
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accommodations for passengers in a ship, there was 
a stipulation, that, if it should be necessary for 
the convenience, & at the request, of the hirer, to 
jiut into an intermediate port for stock or other- 
wise, he, the hirer, would pay all port & necessary 
charges consequent thereon ; — Held : this raised 
an implied covenant, on the part of the captain 
who Jet the cabins, etc., to put into any such port, 
if required. 

(2) There was also a covenant on the pait of 
the latter, to peimit & suffer the hirer to stow away 
the baggage of the passengers in a part of the hold : 
— Held : this fairly imported that there should be 
some demand or request made by the hirer for 
the clearing of the space agreed on. 

(3) A covenant to keep up a supply of the neces- 
sary & usual quantity of water, for the use of iias- 
sengers, etc., is not broken by a deiiciency for a 
short time, occasioned by the unusual length of 
the voyage. — C orbyn v. Leader (1833), 0 C. & P. 
32 ; 172 E. K. 1134, N. P. ; auhsequeyit 'proceedings, 
10 Bing. 276. 

5020. Bad or insufficient provisions — Liability of 
captain.] — Young v, Fewson (1837), 8 C. & P. .55 ; 
7 L. T. 509, N. P. 

5021. .] — Aldworth V. Stewart, No. 

5008. ante, 

5022. Liability of owners.] — Young v. 

Fewson (1837), 8 (k &P. 55 ; 7 L. T. 509, N. P. 

5023. .J-Thk Sii ALIM Alt, Parrott v. 

PiLKINGTON (1850), 8 L. T. 30. 

5024. .] — Aldworth v. Stewart, No. 

5008, ante. 

5025. Liability of brokers.] — Aldworth v. 

Stewart, No. 5008, anle. 

5026. Provisions provided by master since de- 
ceased — Rights of representatives.] — If the captain 
of an East Indiaman dies at the outward port after 
I laving contracted to bring home certain pas- 
sengers, & laid in a certain quantity of stores for 
the homeward voyage ; & the chief mate succeed- 
ing to the command brings home these & other 
passengers, & provides fuiiher stores for their 
subsistence during the voyage ; the captain’s 
representatives are entitled to the passage money 
of the passengers w4tli wliom he had conti-acted, & 
the mate to that of the others ; the representatives 
being liable to him for the portion of the stores 
laid in by him consumed by the former class of 
passengers, & he being liable to the representatives 
for the portion of the captain’s stores consumed by 
the latter class of passeng(‘rs. — Siordet v, Brodie 
(1812), ,3 Camp. 253 ; 170 E. K. 1373, N. P. 

Provisions on emigrant ship.] — Sec 1894 Act, 
6. 295. 


Sub-sect. 7. — Other Cases. 

5027. Covenant to provide passage — For soldiers 
to be enrolled by plaintiff — Enrolment not condition 
precedent.] — Ware v. Chappell (1649), Sty. 186 ; 
82 E. R. 633. 

Annotations: — Mentd. Smith v, Shelberry (1675), 2 Mod. 

Rep. 33 ; Samways v. Eldsly (1676), 2 Mod. Rep. 73 ; 

Thorp V. Thorp (1701), 12 Mod. Rep. 455. 

5028. Intermediate ports — Implied covenant to 
put in as required — Covenant by hirer of cabins to 
pay charges.] — (’orbyn v. Leader, No. 5019, ante. 

5029. Stowage of passenger’s luggage — Covenant 
to permit — Request for accommodation necessary.] 
— Corbyn v. Leader, No. 5019, ante. 

5030. Refusal to carry passengers — Pleading.] — 
A declaration in case against a steam boat co. for 
refusing to receive pltf. as a i^asscnger, stated that 
defts. were common carriers of passengers for hire 
from Southampton to a idace beyond the seas, to 
wit, etc. l^lea, that defts. were not common 
carriers of ])assengeis for hire, 'owdo ct for'tad : — 
Held : this plea put in issue only the fact of defts. 
being common carriers of iiassengers from & to 
the places named, without reference to the question 
whether the custom of the realm extended to a 
carrying beyond the seas. — Benett v. Peninsular 
Steam-Boat Co. (1848), 6 C. B. 775 ; 18 li. J. C. P. 
85 : 13 Jiir. 347 ; 136 E. R. 1453. 

AnnoUUions : — Befd. Viaiiciani r. L. & S. W. lly. (1856), 

18 C. It. 22G ; Wilton v. Atlantic Royal Mail Steam- 

Navigation Co. (1861), 10 C. B. N. S. 453. Mentd. 

Morgan v. Ravey (1861), 30 L. J. Ex. 131 ; Martin v. 

Great Indian Peninsular Ry. (1867), L. R. 3 Exch. 9 ; 

Kcadhead v. Mid. Ry. (1869), L. R. 4 Q. B. 379 ; Clarke r. 

West Ham Corpn., [1909] 2 K. B. 858. 

5031. Provision of first class cabin — What 
amounts to offer.] — In an action against a ship- 
owner for not assigning to pltf. a first class cabin 
.according to contract ; Pleas, that deft, was ready 
At willing, & that pltf. was not, to iierform the 
contract ; evidence that after twice depriving 
pltf. of cabins he had approved of, A then offering 
him one wliich he declined, there being no evidence 
that after that there was any offer of another : — 
Held : the question for the jury was, whether the 
one last offeied was a first class cabin. — Lloyd v. 
Shaw (1800), 2 F. & F. 413. 


Six;t. 2.— statutory PROVISIONS. 

Sub-sect. 1 . — Defi nitions — ‘ ‘ Passenger,” 

“ Passenger Ste^vivikr.” 

See 1894 Act, ss. 267-270. 

“ Passengers .”] — See 1894 Act, s. 267. 

5032. Cabin passenger — Person without 

contract ticket.] — Pndcr IS A 19 Viet. c. 119, ss. 3, 
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m. Refusal to catru passe7igers — 
Person “ danfjerouslu ill.”] — One of the 
conditions of a contract for the carriage 
of passengers by sea provided that no 
person “ dangerously ill ” could be 
received on board ; — Held : pregnancy 
might amount to illness within the 
condition, so as to give the carrier a 
discretionary power to decline to 
receive a passenger. — De Plei^ge v. 
Australasian United Steam Navi- 
gation Co., Ltd., [1904] S. A. L. it. 61. 
— AUS. 

n. Unl/iwful deterUion for refusal to 
pay poll tax — Carrier liable for such 
tax— Breach of eon^rocL]— Jones v. 
Niagara Navigation Co. (1906), 12 
O. L. R. 481 ; 8 O. W. K. 342.-— CAN. 

o. Breach, of contract la carry pas- 
senger a — Action in rern.] — Pltf., for an 
alleged breach of a oontremt to carry 
him from L. to S., took proceedings 
against the ship &; obtained a warrant 
for her arrest : -Held : even if the 


breach alleged weiv ostnblished, I’hf. 
was not entitled to a lien on the ship. — 
(’JooK V. The Manauence (1898), 6 
Exch. C. R. 193.- CAN. 

p. Passengers infected v'ilh disease 
— Rxcusc for 7um -performance —Per- 
forrnaiwe heemne illcgcd.]- Bombay & 
Persia Steam Navigation Co. v. 
Ritbathno Co. (1889), I. L, R. i 4 Bom. 
147.— IND. 

q. Failure to produce season ticket.] 
— Applt., who was travelling on a 
steamer under a season ticket, failed 
to produce his ticket or the pass Issued 
to him thereunder when requested by 
the proper officer so to do, & he refused 
to pay his fai'e on the ground that the 
ticket exeuipted him from so doing. 
Applt. was convicted of an offence 
under Shipping & Seamen Act, 1908, 
s. 168 (1) i\):~Hcld: affirming the 
conviction, a person going on board a 
ship contracts to pay a faro for that 
voyage when demanded ; whether he 
has purchased a ticket for the voyage 


or has purchased exoneration in some 
other form, he remains under the same 
ohligatioii to produce when a^ked the 
aj)propriate evidence ; & the obligation 
is not affected by the fact that the 
officer knows that applt. holds an 
unoxpired season ticket. — F indlay r. 
Griffin, [19191 N. Z. L. R. 524.--N.Z. 

r. Loss of passage — Passenger left 
behind — Failure of shipoumers to take 
reasotiafdc steps to ensure passage .] — 
Sauth & Wateraieyer V. Union S.S. 
Co. (1867). 6 S. 311.— S. AF. 

PART IX. SECT. 2, SUB-SECT. 1. 

t. Passengers — Passage money not 
charged.]— Heups., ovsoiers of the steam- 
ship 7?., were charged before the 
magistrate at St. John’s w'ith carrying 
passengers coastwise without having 
the certificate required by C. S., c. 115 , 
H. 4. Those on board were men who 
had been engaged in dismantling a 
whale factory at St. Lawrence. & who 
had induced the captain t»> take them 
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Sect. 2. — Statutory provisions: Stib-accts. I, 2, 3 
4 .] 

71, a Ba^ng ship is not a passenger ship because 
she carries more than thirty passengers, or more 
than one statute adult passenger to every fifty 
tons, if that number or proportion is not made up 
without reckomng cabin passengers; &, where 
persons are cabin passengers in all respects except 
that of having received contract tickets in the form 
in 18 & 19 Viet. c. 119, sched. K., which in its 
terms applies to passenger ships only, such persons, 
for the purpose of estimating the mmiber or pro- 
portion, are to be reckoned as cabin passengers ; 
Sc unless, without including them, the number or 
proportion is not made up, tlie ship is not a pas- 
senger sliip.— Ellis v. Pearce (1858), E. B. & E. 
431 ; 27 L. J. M. C. 257 ; 31 L. T. O. S. 231 ; 22 
J. P. 432 ; 4 Jut. N. S. 1275 ; 0 W. K. 083 ; 120 
E. R. 570. 

See 1894 Act, ss. 267, 208 (3). 

5033. Passage money not charged — Friends 

of master.] — On her voyage from Mediterranean 
ports to Aarhuus, in Denmark, the Chelona, laden 
with barley, put into Malta for bunker coals. The 
master there took three persons on board who 
desired to go to England. He charged them no 
passage money, but made a substantial charge 
per head for their food, for which he did not 
account to the owners. The CheJona touched at 
Portland for bunker coals, & the three persons were 
there landed. The collector for the general light- 
hoiise authority at Portland demanded light dues, 
which he alleged had been incun’ec by the owners 
of the ship in consequence of such landing : — 
Held : the ship was exempt from light dues ; the 
ease was analogous to that of the master taking a 
friend on board & landing him & did not fall 
within the proviso to the exemption in the Order 
in Council of May 10, 1893. — Hay v. Trinity 
House Coupn. (1895), 65 L. J. Q. B. 90 ; 73 L. T. 
471 ; 44 W. R. 188 ; 40 Sol. Jo. 148 ; 8 Asp. M. 
L. C. 77 ; 1 Com. Cas. 193. 

Meaning for purposes of compulsory pilot- 

age.] — See Nos. 8004, 8005, post. 

Passenger steamer.]— 1894 Act, ss. 207, 742, 
743 ; 1096 Act, s. 13. 

5034. Gratuitous pleasure trip — Work- 

men’s excursion.] — Resps. were chitrged that they, 
being the owners of the British steamship Hra, did 
ply on the river O. wdth certain passengers on 
board without having one of the duplicates of a 
certificate issued by the Board of Trade put up in 
some conspicuous part of the ship so as to be 
visible to all persons on board same. More tlian 
twelve persons were taken on board the steamer 
for an excursion from I. down the river O. to F. 
back. No charge was made by resps. for the 

to St. John’s without charge : — l/eld : 
the li. was not a passenger ship & 
tiihse on board w'erc not passcngei*R. — 

Bvunk 17. Kkgulus S.8. Co. (1909), 9 
Nfld. L. K. 413.— NFLD. 

a. .3 — The jp’., a British 

steamship, ordinarily employed only 
as a steam tug, having, at the in- 
stance of, or by the invitation of the 
owner, received on board a number of 
persons exceeding twelve, in addition 
to the master & crew, the owner, his 
family, & servants, & having carried 
them gratuitously, & not under a 
contract for hire, on a pleasure excur- 
sion across the Bay of Dublin, without 
her having the certificate required for 
passenger ships under Merchant Ship- 
ping Act, 1854 : — Held : she con- 
stituted a passenger ship, & as such 
C4irricd passengers, wit hin the statute ; 

& the owmer was liable tri the penalty 
imposed by sect. 318, by reason of not 


use of the steamer, but a gratuity was given to the 
master & crew ; — Held : the steamship was not 
a passenger steamship within the meaning of 
17 & 18 Viet. c. 104, ss. 303, 318 . — ^Hedges v. 
Hooker (1889), 60 L. T. 822 ; 53 J. P. 613 ; 37 
W. R. 491 ; 6 Asp. M. L. 0. 386 ; auh nom. R. v, 
Ipswich JJ., 5 T. L. R. 405, D. C. 

Annotations: — Refd. The Clymono (1897), 76 L. T. 811; 

Genochio v. Steward (1909), 100 L. T. 526. 

6035. “ Vessel used in navigation ” — 

Electric launch used on artificial lake — Fitted to 
carry passengers.] — A small electric launch on an 
artificial lake fitted to carry passengers : — Held : 
not to be a vessel used in navigation within 17 & 18 
Viet. c. 104, s. 2, now 1894 Act, s. 742, & therefore 
not to be a passenger steamer within 17 & 18 Viet, 
c. 104, s. 318, now 1894 Act, s. 281, so as to require 
a duplicate of her Board of Trade certificate to 
be put up in some conspicuous part of the slxip.” 

A launch was used for the purpose of carr 5 dng 
passengers on pleasure trips round an artificial 
lake half a mile long by 180 yards wide, without 
having any duplicate of a Board of I'rade certificate 
put up in her : — Held : the launch, while so used 
on a sheet of water of that size, was not a vessel 
used in navigation, tlierefore, not a passenger 
steamer within 17 & 18 Viet. c. 104, s. 318. — 
Southport Corpn. v. Morriss, [1893] 1 Q. B. 
359 ; 08 L. T. 221 ; 57 J. P. 231 ; 41 W. R. 382 ; 
7 Asp. M. L. C. 279 ; 5 R. 201 ; sub nom. K. v. 
Southport C-orpn. & Morris, 02 L. J. M. C. 47, 
D. C. 

Annotations: — Distd. Weeks r. Bioss, [1913] 2 K. B. 229. 

Refd. The Gas Float Wliitton No. 2, [1895] P. 301. 

6036. Motor boat plying for hire — 

On canal.] — A launch, which carried more than 
twelve passengers & was not propelled by oars, 
plied for hire along a river & a canal up to, but 
not beyond, some lock gates, & back again. Along 
the same water seagoing vessels were taken to 
points beyond tlie lock gates : — Held : as the 
launch w^as used in waters upon which, in ordinary 
parlance, navigation could reasonably be said to 
take place, it was a “ vessel used in navigation ” & 
a “ ship ” within 1894 Act, s. 742, & therefore was 
subject to the provisions requiring a certificate 
under 1894 Act, s. 271 (1) (6 ). — Weeks v. Ross, 
[1913] 2 K. B. 229 ; 82 L. J. K. B. 925 ; 108 L. T. 
423; 77 J. P. 182; 29 T. L. H. 309; 12 Asp. 
M. L. V. 307 ; 23 Oox, C. C. 337, D. C. 


vSuB-SECT. 2 . — Passenger’s Contract. 

See 1894 Act, ss. 320-323. 

5037. Contract ticket — Whether money must have 
been paid for specified passage — Commencing at fixed 


places iu the United Kingdom,” within 
Merchant Shipping Act, 1894, s. 267 ; 
&, if she carries more than twelve pas- 
sengrers wil^hont havliiff obtained the 
necessary cTertilicate, her master or 
owner Is liable to a fine for every pas- 
senger so carried, ns being a pas- 
senger “ carried from or to any place 
in the United Kingdom,” A^thin Mer- 
cjhant Shipping Act, 1906, s. 21. — 
YKUDALL 17 . SWEKXKY, YEUDALL 17 . 
Lynn, [1922] S. C. (J.) 32 ; 59 Sc. L. B. 
299 ; [1922] S. L. T. 278.— SCOT. 

f. ** Carries.**] — The word ** car- 
ries ” In Merchant Shipping Act, 1894. 
8. 271 (1), does not moan ” is fitted 
to carry ” but V In fact carries ” ; & 
a complaint which merely sets forth 
that a passenger steamer, for which no 
cortifioate has been obtained, has, on 
a specified occasion, carried more than 
twelve passengers, the number being 
stated, is relevant. — Yeudall r. 


having had a certlficaB^ accordingly. — 
Kiddle i?. Kidston (1884), 14 L. 11. Ir. 
1 ; 18 I. L. T. 9.— IR. 

b. .] — Qv. : whether a 

person carried gratuitously is a “ pas- 
senger ” within Merchant Shipping 
Act, 1894, — Yeudall 17. Sweeney, 
Yeudall 17. Lynn, [19221 S. V. (J.) 32 ; 
59 Sc. L. 11. 299 ; [1922] S. L. T. 278.— 
SCOT. 

0 . Passenger steamer — Gratuitous 
jjleasure trip.] — Kiddle i7. Kidston 
(1884), 14 L. ii. Ir. 1 ; 18 I. L. T. 9.— 

IR. 

d. .] — Byrne i 7. BEauT.U8 S.S. 

Co. (1909), 9 Nfld. L. R. 413.— NFLD. 

e. ,] — A steamer carrying pas- 

sengers, which sails from & returns 
to the same place in the United King- 
dom, is a passenger steamer ” carry- 
ing passengers to, from, or between any 
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time -In named ship.] (l) By 18!)4 Act, s. 341, 
a * passage broker ” is defined as “ any person who 
sells or letS) or agrees to sell or let, or is anywise 
concerned in the sale or letting of steerage pas- 
sages in any sldp proceeding from the British 
Islands to any place out of Burope not within the 
Mediterranean Sea ” ; & by sect. 342, a person 
shall not act directly or indirectly as a passage 
broker ” unless he liolds the prescribed licence : — • 
Held : the selling or letting intended by sect. 341 
was a selling or letting in a named ship of a passage 
to commence at a definite time for a specified 
voyage, &, therefore, a person who agreed to x)i*o- 
cure a passage for another, no ship or time of 
sailing being named or specified, had not “ acted 
as a passage broker ” within sect. 342. 

(2) Itesp., on consideration of £22 paid by liim 
t-o C., agreed to place O.’s son as a farm iiujiil in 
Canada, & out of the £22 to procure liim a steam- 
ship passage from laveipool to Quebec. Hubse- 
quently resp. obtained for about £9 from ship- 
owners a contract ticket for a voyage from Liver- 
pool to Quebec, sent it to the son. Resp. made 
no profit or commission out of the latter trans- 
action : — Held : ho had not bcjen “ concerned in 
the. sale or letting of a xjassage ’’within sect. 341. 

(3) By sect. .320, “ if any jierson, exeex^t the 
Board of Trade &. ])ersons acting for them & under 
their direct autliority, receives money from any 
Ijerson for or in rcsx^ecit of ” a xjassage by ship of 
one of the specified kinds, “ he shall give to the 
person paying the same a contract ticket signed 
by or on behalf of the owner, master, or charterer 
of the ship ” : — Held : in order to bring a case 
within this sect, there must be a receipt of money 
X^aid for a specified passage, commencing at a fixed 
t ime in a named ship. — Morris v. IIowden, [1897 1 
1 Q. B. 378 ; 66 L. J. Q. B. 261 ; 76 L. T. 156 ; 61 
J. P. 246; 45 W. R. 221; 41 Sol. Jo. 211; 8 
Asp. M. L. 0. 249 ; 18 Oox, C. C. 501, D. O. 

5038. Form of — Clause not approved by 

Board of Trade— Limitation of liability.]— The 
form approved by the Board of Trade under 
1891 Act, s. 320 (2), contained a “ direction that 

a contract ticket shall not contain on the face 
tliereof any condition, stipulation, or exception 
not contained in this form.” The contract ticket 
issued by defts. for a passage for a steerage pas- 
senger in their steamship from the United King- 
dom to New York contained all that was in ilu* 
approved form, but in addition it contained on th(‘. 
front thereof the words “ See back,” iSc on the back 
thereof there were a number of conditions which 
had not been ax)proved by the Board of Trade, one 
of which exempted defts. from loss, damage or 
delay to the passengcii* or his luggage arising from 
(inter alia)y the negligence of the shipowner's 
servants. During tlie voyage the steamsliip, 
owing to the negligence of defts.' servants, collided 
with an iceberg & sank, & the passenger was 
drowned : — Held : the above condition, not having 
been approved by the Board of Trade, was invalid, 
& therefore defts. were not entitled by reason of 
1894 Act, s. 320 (2), to rely upon it to protect 
themselves from liability. — Ryan v. Oceanic 
Steam Navigation Co., Ltd., O’Connell v. 
Same, Scanixin v. Same, O’Brien r. Same, [19141 
3 K. B. 731 ; 83 L. J. K. B. 1553 ; 110 L. T. 641 ; 


30 T. L. R. 302 ; 58 Sol. Jo. 303 ; 12 Asp. M. L. C. 
466, C. A. 

Annotation : — Distd. JoncH v. Ooeanlo Steam Navigation (Jo., 
[19241 2 K. B. 730. 

Passage brokers.] - See Sub-sect. 5, post. 


SuH-sEc'r. 3 . — Dangerous Goods and CAitRiAGB 
OF CA'ITLE. 

See 1894 Act, ss, 301, 302 ; 1900 Act, ss. 17, 85, 
sched. 11. 

5039. Dangerous goods — What are — Emigration 
officer sole Judge.] — Passengers Act, 1852 (c. 44), 
s. 26, enacts that “ no passenger ship shall clear 
out or x>roceed to sea if there shall be on board as 
cargo any horses, cattle, gun-powder, vitriol, 
lucifer matches, guano, green liides, or any other 
article, whethtir as cargo or ballast, which, by 
reason of its nature or quantity, shall be deemed 
by the emigi'ation officer at the x^ort of clearance 
likely to endanger the health or lives of the pas- 
sengers, OP the safety of the ship : — Held : the 
emigration officer was the sole judge of whether 
there was danger from the nature or (luantity of 
the caigo ; & the sect, was not limited to the 
articles sxiet^ified, but extended to any articles 
taken as ballast or cargo. — Steel v. Schomberg 
(1855), 4 B. & B. 620 ; 3 C. L. R. 302 ; 24 L. J. 
Q. B. 87 ; 24 L. T. O. S. 252 ; 1 Jm*. N. S. 679 ; 
19 J. P. 500 ; 3 W. R. 204 ; 119 B. R. 227. 

5040. Any article taken as ballast or cargo — 

Prohibition not limited to articles specified.] — 
Steel v, Schomberg, No. 5039, ante. 


Sub-sect. 4. — Provisions in Case of Wreck. 

See 1894 Act, ss. 331-'335. 

5041. Duty of master to forward passengers to 
. destination — Ship lost of! British possession.] - 

I Policy of insurance on “ passage money, against 
1 all costs, charges & liabilities to which the owner 
or charterer might be subject under ” Passenger 
Act, 1852 (c. 44), ss. 46-51. The ship was lost by 
perils of the sea : the passengers were saved in a 
British colony, not being their place of destination ; 
the master within six weeks forwarded them to 
their place of destination : — Held : tlie expenses 
so incuiTed wei'e charges lo whicli the owner was 
subject imder Passenger Aet, 1852 (c. 44), ss. 49, 
50, & miglit be recovered under tlie policy. Pas- 
senger Act, 1852 (c. 44), s. 49, does not merely pro- 
vide tliat if the master does not forward the pas- 
sengers within six weeks the governor may do so, 
but makes it the duty of the master to forward 
them. — Gibson v. Bradford (1855), 1 E. & B. 
586 ; 3 V. L. K. 1192 ; 24 L. J. Q. B. 159 ; 7 L. T. 
533 ; 1 Jur. N. S. 520 ; 3 W. R. 183 ; 119 E. R. 
215. 

Annotation : — Distd. WlUia y. Cooke (ISoTj), 5 E. & B. 641. 

Insurance against loss caused by statutory 
liabilities— VaUdlty ot.]—S€e 1894 Act, s. 335. 

5042. What recoverable under — Expenses of 

forwarding passengers to destination.] — G ibson v. 
BRADTi'ORD, No. 5041, ante. 

5043. .] — Pltfs., the owners of a 

ship, effected an insurance by a JJoyd’s policy on 


SWEENKY, YKUDALL V. LYNN, [1922] 
S. C. (J.) 32 ; 59 Sc. L. R. 299 ; [1922J 

S. L. T. 278.— SCOT. 

PART IX. SECT. 2, SUB-SECT. 2. 

g. Contract ticket — Whether rnoneu 
must have been paid for specified passage 
— Commencing at fixed time — In named 
J. — VOT. XLI. 


ship.] — A. complaint sot forth that resp. 
had been guilty of oflenoes against 
Merchant Shipping Act, 1894, s. 320, 
by receiving money for steerage pas- 
sages from Glasgow, or some other 
Jhitlsh port to ))orts in America with- 
out giving in i*oturn therefor the re- 
quired contract tiokets. It did not 


state that the money was received for a 
speoifled passage at a given time on a 
speoided ship, & an objeotion to the 
relevancy was taken on that ground : — 
Held : the complaint was relevant. — 
Hart c. Hunter (1906), 5 Adam, 1 ; 
8 F. (Ct. of Seas.) (J.) 34 ; 43 So. L, U. 
294 ; 13 S. L. T. 710.— SCOT. 


X X 
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Sect* 2. — Statutory provisio7is: SKh-sects. 4 <£? 5. 

Parts X XL Sects, 1 2 : Sub-sect, 1.] 

passage money of a specified amount plus 50 per 
cent, to Australia & New Zealand ** against Pas- 
senger Act, 1852 (c. 44) ... to cover any disburse- 
ments that may be made by the assured arising 
from accident or loss on account of passengers for 
conveyance to intended destination.” The ship 
after starting on the voyage with a number of 
emigrant passengers on board who had paid the 
passage money referred to in the policy, met with 
an accident, Sc in consequence the passengers were 
transferred to other ships, in accordance with the 
provisions of 1894 Act, in which they were con- 
veyed at pltfs.* expense to their destination. 
Pltfs.* ship was repaired & subsequently proceeded 
on the voyage with a fresh lot of passengers on 
board. Pltfs. claimed to i*ecover as a loss imder 
the policy the money paid by them for the con- 
veyance of the passengers on the other ships : — 
Held : the policy was an insurance of disburse- 
ments which might be made in respect of the 
passengers whose passage money w’as referred to 
m the policy ; the passage money paid by the 
second lot of passengers could not be ti'eated as 
salvage ; & pltfs. were entitled to recover the sum 
claimed as a loss under the policy. — New Zealand 
Shipping Co., Ltd. v. Duke, [1914] 2 K. B. 682 ; 
83 L. J. K. B. 1300 ; 111 L. T. 37 ; 30 T. L. B. 
385 ; 12 Asp. M. L. 0. 507 ; 19 Com. Cas. 223. 

5044. Expenses of maintaining pas- 

sengers during repairs.] — policy of insurance was 
made at &from Jiverpool to BoF^on on passage 
money valued at £700. The policy was in the usual 
printed form, with this memorandum : “ On 

passage money of emigi*ants, subject to pay a loss 
pro rata, & subject to the clauses & conditions 
made under Passenger Act, 1852 (c. 44), ss. 47-51, 
compensation clause excepted, & against these 
risks only.” The ship, being a passenger ship 
within the Act, sailed, A by a peril of the sea was 
diiven into F., a foreign port, where she neces- 
sarily remained repairing damages for more than 
six weeks, after which she proceeded with the 


assengers to Boston & arrived there. During the 
etention at F. the passengers wore maintained by 
the insured at a cost exceeding the passage money : 
— Held : this was not a loss incurred under the 
enumerated sects., & the imderwriters were not 
liable to make it good. — Willis v. Cooke (1855), 
6 B. & B. 641 ; 25 L. J. Q. B. 16 ; 26 L. T. O. S. 
121 ; 1 Jur. N. S. 1164 ; 4 W. B. 54 ; 119 E. B. 
619. 

5045. .] — Pltfs., shipowners, 

effected with defts. a policy “ against all costs, 
charges, & liabilities to which the owners or char- 
terers of the ship Af.P. might be subject under 
Passenger Act, 1852 (c. 44), ss. 46-49, 150. The 
ship struck on a bank about sixty miles fiom her 
port of discharge on the voyage insured ; & the 
captain incurred a large expense in hiring steamers, 
into which after vain endeavours to haul the vessel 
off the bank, he transferred her passengers, who 
wei*e taken on board such steamers to their destina- 
tion : — Held: assuming the expense was witliin 
the policy, in estimating it such part of the ex- 
penditure as had reference to the attempts to get 
the vessel off so that she might prosecute her 
voyage, ought not to be taken into account, but 
only so much of the hire of the steamers as was 
paid for the carrying the passengers to the place 
where the voyage ought to have terminated. 

Qu* : whether pltfs. were entitled to recover 
anything. — ^Baines v, Boyal Exchange Assur- 
ance Assocn. (1858), 30 L. T. O. S. 277 ; 6 W. B. 
247. 


Sub-sect. 5. — Passage Brokers, 

See 1894 Act, ss. 341-346 ; 1906 Act, c. 48, s. 23. 

5046. “ Sale or letting of steerage passages 
Passage must be in named ship —For specified 
voyage — At definite time.] — ^Morris r. Howden, 
No. 5037, ante. 

5047. Concerned in sale or letting of steerage 
passages — ^Agreement to provide passage — Out of 
lamp sum payable by emigrant.] — Morris v. 
Howden, No. 5037, ante. 


Part X. — Carriage of Mails. 

See Mail Ships Acts, 1891 (c. 31), & 1902 (c. 36) ; Post Office Act, 1908 (c. 18), sf-. 26-32 ; Posi- 
Office, Vol. XXXVII., p. 373, Nos. 38-12. 


Part XI. — Contract of Towage 


Sect. 1.— IN GENERAL. 

504$. Duty ol tow to disclose all facts material 
to service.] — The master of a brig, which had 
suffered considerable damage, without mention- 
ing this fact, agreed with the master of a steam 
tug for ordinary towage to London for £40. 
During the service the master of the tug dis- 
covered the fact of such previous damage, re- 


pudiated the agreement, & brought a suit for 
salvage: — Held: (1) additional salvage cannot 
be engrafted on an agreement for extraordinary 
though it may upon one for ordinary towfi^e ; 
(2) the mere concealment of a fact whfbh might 
operate on the service & therefore on the agree- 
ment, vitiates it ; (3) in this case the facts con- 
cealed might operate on the service by rendering 

substantially different from those 8Ui>- 
posed to exist .when the contract was 
made, being such that. If then known, 
they should have been disclosed, & it 
turns out that the servloes required to 
be rendered & actually rendered are of 
BO much more onerous a nature than 
those expected that they cannot fairly 


PART IX. SECT. 2, SUB-SECT. 5, PART XL SECT. 1. 

h. Sale or letting of steerage pas- 50481. Dviy of Urw io disclose aU faeta 
sages ** — Whether passage must he in maierial to service,] — ^When alter the 
named ship --For specified vagage — At making of a contract to render for an 
definite time. ] — HART v. hunter (1900), agreed sum se^ce, expected to include 
8 F. (Ct. ^ (J») 3i ; 43 So. L. It. towage, to a ship In distress the circum- 

294 : 13 S. L* T. 710 ; 6 Adam, 1. — stances incident to the performance of 
SCOT. the oontract prove to be of a nature 
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it longer & more arduous, & the agreement was 
invalid. — Tile Kingai.ock (1854), 1 Ecc. & Ad. 
263; 8 L. T. 334; 18 Jur. 400; 164 E. It. 
163. 

Anm^ion:—As to (3) Apld. The Albion (1861), Lusb. 
Zo«. 

Towage distinguished from salvage.]— ,S't*e Part 
XV., 8eet. 4, post. 

Extent of Admiralty Jurisdiction.] — See Ad- 
MHtALTY, Vol. I., p. 130, Nos. 358-302. 

Jurisdiction of county court.] — See Admikalty, 
Vol. I., p. 245, No. 1720. 


Sect. 2.-RELATION BETWEEN TUG AND TOW. 

Sub-sect. 1. — In General. 

5049. Tow controls tug.] — The Kingston-by- 
Sea, No. 5085, posl» 

6050. .] — The Empeiiuu (1849), 5 L. T. 

525. 

5061. .] — A steam tug towing a sailing ship 

directs the course of both vessels so long as no 
directions are given by the person in charge of 
the ship in tow. The steam tug is the moving 
power, but it is under the control of the master 
or pilot on board the ship in tow. 

Where a ship in tow of a steam tug, & in charge 
of a licenced pilot wlio has the control over A 
dii’ects the course of both vessels, is navigating a 
river in a fog so dense that the banks of the river 
cannot be seen, <fc those on board the tug &; ship 
in tow do not know in what direction they are 
going, it is negligence on the part of both vessels 
to proceed ; but as it is the duty of tlie pilot in 
charge to give orders to the tug to stop so as to 
enable the sliip in tow to come to an anchor, the 
neglect on the part of the pilot to give such orders 
is contributory negligence, wliich will preclude 
the owners of the sailing ship from recovering 
against the owner of the steam t ug in an action 
for noghgently running the sailing sMp ashore 
by proceeding dui-ing the fog. — Smith v, 8t. 
liA whence Tow-Boat Co. (1873), L. 11. 5 P. C. 
3U8; 28L.T. 885; 21 AV. II. 560 ; 2 Asp. M. L. C. 
41, P. C. 

Annotatioiis : — Apld. The Altalr, 11897] P. 105. Refd. 

Spaiglit V. Todcofltle (1881), 6 App. Cos. 217 ; Tlic Adorn 

W. Spies (1901), 70 L. J. l\ 25. 

5052. .] — (1) A tug agreed to tow a ship 

from livorpool to the Skerries for a lixod sum. 


The tug imprudently towed the ship in bad 
weather too near a lee shore, &, the weather 
becoming worse during the performance of the 
agreed towage service, the hawser parted, & the 
sliip was placed in a position of danger, & was 
compelled to let go her anchors to avoid being 
driven on shore. From this position she was 
rescued by the tug, having been compelled to slip 
her anchors & chains, wliich were lost : — Held : 
the tug was not entitled to claim salvage remunera- 
tion, & her owners were liable to pay for the loss 
of the anchors & chains. 

(2) Senible : if a tug receives positive directions 
fx*om the ship she is towing as to the course she 
is to steer, she is bound to obey them ; & if the 
ship gets into danger in conseciuence of such 
directions the tug is not liable. 

(3) Where the tug is familiar with the naviga- 
tion & the tow a foreigner, it is the duty of the 
tug to tow in a safe direction, without waiting foi* 
directions from the vessel in tow. — The Bohert 
Dixon (1879), 5 P. D. 51: 42 L. T. 344; 28 
W. K. 716 ; 4 Asp. M. L. C. 240, C. A. 

AnnotuiioTis : — As to (1) Coned. 'I'be AJtair, [1897] P. 105, 

Reid. Tho Marecbal Siichet, 11911] P. 1. As to (2) Ccnsd. 

Tbo Due D’Aumale, 11904] P. 60. 

5053. .] — A tug witli a vessel in tow came 

into collision with another vessel, which was 
seriously injured by the tug, but not injured by 
the vessel in tow. Tlie coJlision might have been 
avoided had there been a good look-out on tlie 
vessel in tow, A had she warned the tug that the 
latter was in danger of collision by continuing on 
her com'se : — Held : the owners of the vessel in 
tow were liable. 

Under an ordinary contract of towage, the vessel 
in tow has control over the tug, A is therefore 
liable for the wTongful acts of the latter, unless 
they ai*e done so suddenly as to prevent tho vessel 
in tow from controlling tlieiii. — The Niouk 
(1888), 13 P. D. 55 ; 59 L. T. 257 ; 6 Asp. M. E. i\ 
300 ; sub nom. The Flying Serpent, The Niore, 
67 L. J. P. 33 ; 30 W. B. 812. 

Annoiaiiom : — Consd. 8.S. Drvoii.sbiro r. Burpe l.('siie, 

[1912] A. O. 634. Refd. Mct’owini r. TLu Niobo 

U891), 65 L. T. 502 ; Tbe Enyrlisbiiiun A Tho Australia, 

11894] P. 239 ; Tbe IVIorprengry A 'i'hc liJackcucb, U9U0J 

P. 1 ; The Devonian, [lUOl] 1’. 221. 

5054. Mutual obligations — Reasonable skill & 
diligence.] — B land o. Boss, The Julia, No. 5114, 

pos/. 

See, alsVf Nos. 5007, 5008, 5071, posL 


bo considered as within tlie contem- 
idation of tbe parties when tlie contract 
was made, adtlitional I'cinuiieratloii 
may be claimed under tho Alarltlino 
law as ajfainst tbe ship. — T he Cartel a 
V. The Inverness-shire (1916), 21 
C. L. II. 387.— AUS. 

5048 ii. .] — Tbe coiiccalmeiit by 

tho owners of a ship, through tbe 
offloer in charge, of tho fact that tho 
ship is ill a leaky & dangerous con- 
dition, avoids a contract to tow her to 
port for a specliied sum, made wdth 
iiim by the captain of a tug, iu ignor- 
ranco of her true condition. — D uns- 
MUiR V. The Harold (1893), 3 H. C. 11. 
128 ; 4 Exeb. C. li, 222.— CAN. 

k. Expenses of mooring — Towage for 
stated price cooering lohole trip.] — St. 
Lawbenok Tow Boat Co. u. Joly 
(1864), 15 L. C. R. 20.— CAN. 

l. Coasting trade — By foreign skamcr.] 
— O,, an American tug, with a clearance 
from Port Townsend for Victoria, 
picked up on the high seas, ship 

A.t bound for Port Moody, & con- 
tracted to tow her to that port. (}. 
towed A. to mouth of Victoria barbonr, 
& there left her while tug wont Into 
Victoria for cool & a olearanco for Port 


Townsend. On coming out, O. re- 
sumed towing, &caiiied ./.to within 1 I 
miJch of l^ort Towiisen i, & then cast oil’ 
Ik. mu into that port for a cleaniiice for 
Port Moody. In an action for penalty 
under 38 Viet. c. 2 (Can .) : — IJeld : this 
was a “ towage from one port or place 
ill Canada to another ” & deft, wovs 
liable. — Hamj.ey v. Liui;y (1884), 1 

B. C. li. pt. 2. 44.— CAN. 

m. Charter of tug — Demise or 
hiring.] — Deft, hired a tug from pltf. 
by a contract slgued by both parlies 
ill these words, “ I agi*ee to charter 
t-iig ... to tow two barges from . . . 
for which I agree to pay . . . owner 
to suiiply engineer & captain. , . 
TJio tug on tho voyage was run on a 
rook through tho negligence of tiio 
captain : — Held : not a demise of the 
tug, but a contract of hiring, & deft, 
w'us not liable for tho aamogo. — 
Thompson v. Fowler (1803), 23 O. R. 
641.— CAN. 

n. Failure to sail at appoinied tinui 
— Liability for loss cau^ by breach 
of conirttcLl- -M ackenzie v. Liddell 
(1883), 10 R. (Ct. of Sobs.) 705 ; 20 
ac. L. R. 451.— SCOT. 


PART XI. SECT. 2. SUB-SECT. 1. 

50541. Mutual obi iga^ ions — Reason- 
able skill d> diligence.] — Wbei*o a tow'ago 
contract is liiadc;, it implies an undor- 
taldug that each party vriii duly per- 
form his share of it. ; that pioper skill 
& diligence will lie used on board both 
tug & tow ; & t.liat neither party by 
neglect or inisnianagemont will create 
uiine<x;s8ary risks to tho other, or in- 
crease any risk which might bo inci- 
dental to the service undertaken. 
Read v. The Lillie (1907), 11 Exch. 

C. U. 274.— CAN. 


o. Transfer of contract before com- 
pletion .] — Where an engagement w'as 
made on tho Low^er ISt. Law'ronce with 
a tug to tow a ship to (Quebec, Mon- 
treal & back to Qui^beo : — Held : tho 
tug having towed tho ship to Quebec 

6 Montreal her owner oould not 
transfer tho contract to another to 
comjplete it, nor could ho substitute 
an inferior tug with additional tow 
for tho pinposc . — Re Euclid (1881), 

7 Q. L. 11. 351,— CAN. 


p. Demurrage .] — New Steam Tuo 
C o. V. M‘Clew (1869), 7 Maeph. (Ct. 
of Sess.) 733.— SCOT. 
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Sect* 2. — BeUUion heiwem iug arid tow: Sub-aects, 
2, 3 <fc 40 

Sub-sect. 2. — Implied Warranty op 
Fitness. 

5055 . Whether warranty Implied In contract of 
towage.] — Whilst defts.* tug was towing pltfs.* 
vessel from Birkenhead to the Canada Dock, 
Liverpool, the towing gear of the tug carried away, 
with the result that pltfs.’ vessel fell against the 
pierhead at the entrance to the dock & sustained 
damage. 

In an action for breach of the contract of towage, 
defts. relied on a condition in the contract by 
which they were “ not to be responsible for any 
damage to the ship tliey have contracted to tow 
arising from any perils or accidents of the seas 
rivers or navigation collision straining or arising 
from towing geai-, including consequence of defect 
therein or damage thereto, & whether the x>erils 
or tilings above-mentioned or the loss or injmy 
therefrom be occasioned by the negligence default 
or error in judgment of the pilot master officers 
engineers crew or other servants of the iug 
owners ” ; — Held : defts. were liable, whether 
there was a warranty of fitness imphed in the 
contract of towage, as the President in the ct. 
below had found, or whether the duty of deft, tug 
owners was restricted to the supply of a tug as 
reasonably fit for service as care skill could 
make it, for the cause of the damage sustained by 
pltfs.’ vessel was the defective condition of the 
rivets attaching the towing gear < f the tug to her 
bunker casing. This defect was not covered by 
the contract, the conditions of which only applied 
to circumstances occurring after the commence- 
ment of, & dm’ing, the tow’age, not to the state 
of things existing before the towage began ; the 
w^ords “ tow’ing gear ” did not include rivets, or 
attachments, betw^een the gear 6c the bulkhead, 
&, therefore, the defect wliich caused the accident 
was not within the W’ords of the condition. — 
The West Cock, [1911] P. 208 ; 80 L. J. P. 97 ; 
104 L. T. 730 ; 27 T. L. R. 301 ; 55 Sol. .lo. 329 ; 
12 Asp. M. L. C. 57, C. A. 

Annotations : — ^Refd. Pyinau S.S. Co. r. Hall & Barnsley 

liy., 119151 2 K. B. 729 ; The Cap Palos (1920), 90 L. J. P. 

184 ; Point Anne Quarries r. The M. P. Whalen (1922), 39 

T. L. 11. 37. 

5056 . As to equipment — Must be in condition 
reasonable under the circumstances.] — (1) A con- 
tract to tow is not a warranty to tow to destina- 
tion, but an engagement to use best endeavours 
& competent skill for that pm'pose, with a vessel 
properly equipped. 

(2) If perfoimance of the stipulated service is 
rendered impossible by a ins major , the obhgation 
is terminated. 

(3) If unforeseen danger unavoidable by the 
steam tug supervenes to the sliip in tow% as by 
breaking of the hawser, the steam tug is bound 
to complete the service, if still possible ; the 
steam tug, if thereby incurring risk 6c performing 
duties not within the scope of the original engage- 
ment, is entitled to salvage reward. 

(4) The conversion of towage into salvage 
depends on the circumstances of each case. 

(5) A tug under contract to tow, by misconduct 
or negligence, or want of reasonable equipments, 
occasioning or materially contributing to occasion 
danger to the ship in tow, is not entitled to salvage 
reward for rescuing the ship from such danger. 

(6) A steam tug engaged in towing or perform- 


ing salvage services is generally bound to follow 
the directions of the pilot in charge of the ship. 

(7) Under a simple traverse of salvage services, 
wilful misconduct of salvors cannot, but neghgence 
may, be iiroved. — The Minnehaha (1861), 1 
Lush. 335 ; 167 E. li. 149 ; suh nom. Ward v, 
M'Corkill, The Minnehaha, 15 Moo. P. C. 0. 
133 ; 4 L. T. 810 ; 7 Jur. N. 8. 1257 ; 9 W. R. 
925; 1 Mar. L. C. Ill; siih nom. The Storm 
King & The United Kincidom (Owners) v. The 
Minneiluia (Owners), 30 L. J. P. M. & A. 211, 
P. C. 

Annotations : — As to (1) Refd. The West Cock, 11911] P. 208. 
As to (2) FoUd. The Wostbouriio (1889), 58 L. J. 1\ 78. 
Consd. Tlio Leon Bhim, [191.'>] P. 90. Refd. The Waverley 
(1871), L. H. 3 A. it E. 3()9; The Aboukir (1905), 21 
T. L. K. 200. As to (3) Apld. The Lady Egidla (1862), 
Lnsh. 513. Folld. The White Star (1866), L. H. 1 A. & E. 
68. Consd. The 1. C. PoIUt (1870), L. H. 3 A. & E. 292. 
Apld. The Liverpool, 11893] P. 154. CoDSd. The Leon 
Bmm, [1915] P. 90. Refd. Tht? Waverley (1871), L. li. 3 
A. & E. 369 ; The llefilKcrant , |1925) P. 130. As to (4) 
Refd. General Steam Navigation Co. v. Do Jersey, 
The Edward Hawkins (1862), 15 Moo. P. C. C. 486. 
As to (5) Folld. The Itobert Dixon (1879), 5 P. D. 54. 
Consd. Tbe Due d’Aunialo, [1004] P. 60. Refd. The 
Annapolis, The Golden Li^ht, The H.M. Hayes (1861). 
Lush. 355. As to (7) Consd. Yeo v. Tatoin, The Orient 
(1871), L. R. 3 P. C. 696. Refd. The Marcchal Suchet, 
11911] 1*. 1. (Jlencrally, Refd. Grindley v. Stevens, The 
Falkland Sc The Navijrator (1863), 1 Moo. P. C. C. N. S. 
379 ; The Philadelphia (1863), Brown, & Lush. 28. 

5057. .] — Tug owners contracted witli 

the agents of the owners of a large French sailing 
ship to provide a tug to tow her from Falmouth 
to London. After passing the Prince’s Channel 
lightshij), a strong south-westerly wind was en- 
countered, 6c iug tow drifted to leeward, the 
tow taking the gi*ound on the West Shingles Sand. 
There she remained for several days, during which 
time the tug engaged to tow, & three other tugs 
belonging to the same owners, besides other tugs, 
lifeboats, & a number of boatmen, came to her 
assistance, 6c on the fourth day the vessel came off. 

In consolidated actions of salvage, the claims 
of the owners of the iug engaged to tow% 6c of 
the three other tugs belonging to them, 6c also 
those of the masters A crews of the respective 
tugs, were separately considered. Some were 
allowed 6c some were disallowed. Other claims 
for “ engaged ” services in the nature of salvage 
were also allowed, although the services did not 
result in ilie ultimate salving of the vessel. As 
to the various claims : — Held : the claims of the 
owners, master, 6c crow of the tug towing under 
the contract must be rejected as her owners had 
failed to prove, the burden of proof being upon 
them, that they had supplied a tug efficient for 
the x>urpGse, or that the change from towage to 
salvage became necessary by reason of sx>ecial 
circumstances in the nature of vis major or in- 
evitable accident, & not by reason of the inefficiency 
of the tug, or want of skill & care on the part of 
the master 6c crew. 

The contract was for the towage of the Marechal 
Suchet by a tug to be supplied by pltfs. This 
being so, the owners of the iug must be taken to 
have contracted that the tug should be efficient, 
6c that her crew, tackle & equixjment should be 
equal to the work to be accomplished fh weather 
& circumstances reasonably to be expected ; 6c 
that reasonable skill care 6c energy 6c diligence 
should be exercised in the accomplishment of the 
work. On the other hand, they did not warrant 
that the work should be done under all circum- 
stances & at all hazards, & the failure to accoin- 
plish it would be excused if it were due to vis 
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q. As to cquii)incrU.h-Kc Tjie Wiluam (1878), 4 Q. L. U. 306.— -CAN. 
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major or to accidents not contemplated, & which 
rendered the doing of the work impossible 
(Evans, P.). — The Mar^:chal Suchet, [1911] 
P. 1 ; 80 L. J. P. 61 ; 103 L. T. 848 ; 26 T. L. R. 
000 ; 11 Asp. M. L. C. 553. 

Annotation: — Apprvd. Tho West Cock, [1911] V, 208. 

6058. Sufllclent supply of coal.]— (1) In a 

towage contract there is an implied undertaking 
on the part of the tug owners to supply an efficient 
tug with sufficient equipments, including a proper 
supply of coal ; & hence, a term in the contract 
by which the tug owners are exempted from 
liability for loss or damage occasioned by the 
negligence of their servants is no defence to an 
action for damages occasioned to the owners of 
the tow in consequence of the towage being dis- 
continued owing to the tug having started with 
an insufficient supply of coals. 

(2) Where in the course of towage the tug, 
owing to her having started with an insufficient 
supply of coal, is obliged to cast off to go to the 
nearest port to ship more coal, & then returns 

6 completes the towage, the tug owners are en- 
titled to be paid the price agreed upon in the 
towage contract if the owners of the tow do not 
prove any damage to gave been occasioned to 
them by the temporary discontinuance of the 
towage. — The Undaunted (1880), 11 P. D. 40; 
55 L. J. P. 24 ; 54 L. T. 542 ; 34 W. R. 080 ; 5 
Asp. M. L. C. 580. 

Annotation : — Reid. The West Cock, [1911] P. 23. 

5059. As to tug.] — The Mari^:ciiat4 Suctiet, No. 
5057, ante. 

6060. As to crew.] — The Mari^ciial Suchet, 
No. 5057, ante. 

5061. Burden of proof.] — The Mariiichal 
Suchet, No. 5057, ante. 

6062. Exclusion of warranty — Contract for speci- 
fied vessel.] — Pltf. contracted with defts. to navi- 
gate for a lump sum a tug, which was named, 
towing several barges on a sea voyage. The tug 
was, unknown to defendants, out of repair, tlie 
voyage consequently occupied longer than it 
would otherwise have done. In an action by 
pltf. to recover as damages the loss of profit thus 
caused ; — Held : he could not recover for there 
was no implied warranty that the named tug 
should be fit to perform the voyage. — R obertson 
V. Amazon Tug & Lighterage Oo., liTD. (1881), 

7 Q. B. D. 598 ; 51 L. J. Q. B. 08 ; 40 L. T. 140 ; 
30 W. R. 308 ; 4 Asp. M. L. C. 490, C]. A. 
Annotations : — Consd. Tho West Cock, [1911] P. 208. 

Apld. Point Anno Quarries v. Tho JVI. F. Whalen (1922), 

39 T. L. ii. 37. Refd. Tho (lleniiiorvcn, [1913] P. 111. 

5063. .] — Resps.’ tug, the Whalen, was 

employed under a contract to tow applts.* barges 
on Lake Ontario. Among the craft given her 
to tow was a scow, not a barge, laden with stone. 
Bad weather was experienced & the tug had to 
cast the scow adrift, causing her to strand & 
damaging both vessel & cargo. Applts. alleged 
negligence in the navigation of the tug. Resps, 
asserted that the contract covered barges only & 
not scows, & alternatively that if they were 
responsible their liability was limited to $38.92 
per ton of their tonnage : — Held : the Whalen 


was liable for damages to the statutory limit of 
$38.92 per ton. 

“ It was a contract for a named vessel, which 
. . . excludes any implied warranty (Phil- 
limore, j.). — ^P oiNT Anne Quarries, Ltd. v. The 
M. F. Whalen (1922), 39 T. L. R. 37, P. 0. 


Sub-sect. 3. — Implied Undertaking as to 
Skill. 

5064. Whether undertaking as to skill Implied.] 

— The West Cock, No. 5055, ante. 

5065. Obligation to use best endeavours.] — The 
Minnehaha, No. 5050, ante. 

5066. Obligation to use reasonable care & skill.] 

- Bland v. Ross, The Julia, No. 5114, post. 

5067. .] — Applts. undertook for payment to 

tow resp.’s vessel with others by hired tugs up a 
tidal river, to lighten resp.’s vessel if necessary, & 
to conduct the whole operation of the towage 
upon a certain tide, including the arrangement 
of the time & order of procession, the river being 
too narrow for two vessels to go abreast or pass 
one another. The tug towing the leading vessel 
was so slow <te inefficient that resp.’s vessel, which 
was the last in the line, was stranded on the ebb 
tide & damaged : — Held : applts. were bound to 
exercise reasonable care & skill in the conduct of 
the towage, & there being evidence of failure in 
t hat respect, resps. were entitled to sue applts. for 
damages. — Preston Corpn. r. Biornstad, The 
Batata, [1898] A. C. 513; 78 L. T. 797 ; 47 W. R. 
156 ; 14 T. I.. R. 500 ; 8 Asp. M. L. C. 427, H. L. 
Annotations: — Distd. Lohno, etc. (Owners of Barque Ydun) 

& Sklbo Assurance Forening: Protector v. Preston Corpn., 

The Ydun (1899). 81 L. T. 10. Refd. The Mar6chal 

Suchet, [1911] P. 1 ; The West Cock, [1911] P. 23. 

6068. .] — The Mar6chal Suchet, No. 

5057, ante. 


Bub -sect. 4. — Remuneration. 

5069. When right arises — Failure to obey pilot 
on tow.] — (1) Where a steam tug, being employed 
under an agreement, to tow a vessel having a 
pilot on board, did not promptly obey the orders 
of the pilot, & a collision ensued with another 
vessel : — Hold : the disobedience was not justi- 
fiable, & the towage was forfeited. 

Qu. : whether, notwithstanding, the claim was 
maintainable under the contract. — Petley v. 
(■atto, The Christina (1848), 0 Moo. P. 0. 0. 371 ; 
G Notes of Cases, 361 ; 13 E. R. 720, P. C. 
Annotations : — Consd. The Enorffy (1870), L. R. 3 A. & E. 

48. Refd. Tho Mary (1879), 5 P. D. 14. 

5070. Towage not completed.] — A steamer, 

employed under an agreement for a specified sum 
to tow a partially disabled steam vessel to a specific 
destination, towed the vessel for some hours, but 
in consequence of a gale causing the breaking of 
the hawser, left the vessel in a position of con- 
siderable danger, from which she was only saved 
by her own exertions : — Held : as it did not 
appear that the towing had contributed to hey 


6060 1. As to crcw .\ — I?c The Wil- 
liam (1878), 4 Q. L. 11. 306.— CAN. 

PART XI. SECT. 2, SUB-SECT. 3. 

50661. Obligation to use rextsonablc 
cart <£: skill.] — If a tug for a stipulated 
price promises to tow a vessel from one 
place to another, her engagement U 
that she will employ competent skill 
with a crew & equipment reasonably 
adequate to the object. — Re The Wil- 
liam (1878), 4 Q. L. R. 306.— CAN. 


PART XI. SECT. 2, SUB-SECT. 4. 

6070 1. When right arises — Towage 
not completed.] — Jewell v. Connolly 
(1897), Q. R. 11 S. C. 265.— CAN. 

5070 ii. .] — Under a con- 

tract to tow logs tho tug is entitled to 
bo paid only for the logs delivered & 
where the special term that the tug 
Is to be paid for logs “ lost or not 
lost '' Is relied on it must be proved 


specifically. — P act no Towinq Co. v. 
Morris (1904), ll B. O. R. 173.— 
CAN. 

5070 iii. .] — Under tho 

terras' of a charter of a tug for towing 
til roe rafts : — Held : the charter money 
was payable although owing to weather 
conditions & in the oxerolso of proper 
Judgment hy tho master of the tug 
the rafts were never towed. — Bbitibh 
Columbia Mills, Tuo A; Barge Oo.. 
Ltd. V. Kelley, [1923] 1 D. L. R. 
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Sect ^.-^Belation heitoeen tug and tow : Suh-serfs, 

safety, the steamer was not entitled to towage, as 
she liad not performed her contract. — G eneral 
Steam Navigation Co. r. De Jersey, The 
Edwarp Hawkins (1862), 15 Moo. P. 0. C. 480: 
1 J.ush. 515 ; 15 E. R. 578, P. C. 

Distd. Tho Aztecs (1870), 21 L. T. 797. 

Cnnsd. Tho Camellia (1883), 9 r. D. 27. Reid. S.S. 

Melanie v. S.S. San Onofre, 11925] A. C. 246. 

5071. .] — The masters of pllf.’s tugs 

hailed defts.* ship, wdiich had grounded on rocks & 
received damage, for £300 & £150 respectively, 
agreed to beach her. In the course of the opera- 
tion t lie servants of deft, shipowners on board the 
ship negligently failed to slip their cable, with 
the result that the ship grounded again in no 
better position than she was when the tugs took 
hold of her: — Held: (1) as pltfs. had not com- 
pleted the work they contracted to perform they 
were not entitled to recover the sum stipulated for 
under the agreement ; (2) in such an agreement 
there was an implied obligation on the part of 
those in charge of the sliip to use ordinarv care & 
skill in carrying out their part of the work ; (.3) as 
deft, shipowners by their negligence had deprived 
pltfs. of the opportunity of earning the stipulated 
sums pltfs. were entitled to damages ; (1), as in 
substance the tugs had comi)letod the whole of 
what they had to do ( he damages were tlie sums of 
£300 & £150 respectively ; (5), as deft, shipowners 
liad appeared to the writ hi rem pltfs. were entitled 
to a judgment in personam agains' them for these 
amounts.— T he Valsesta, [1927 j P. 115; 96 

•L. J. P. 38 ; 18(3 L. T. 544 ; 43 T. I.. R. 144 ; 17 
Asp. M. L. C. 207. 

6072. No quantum meruit.] — Pltfs., 

tug owners, contracted to tow defts.’ vessel from 
Kingroad in the river Severn to Sharpness Dock 
for a fixed sum, but when near their destination, 
owing to a fog without anybody being in fault, 
the vessel stranded on a rock, could not be got 
off : — Held : the contract w^as indivisible, 
not liaving been fulfilled, pltfs. wore not entitled to 
recover on a quantum meruit for anv ])ortion of the 
toAvage.— ^T he Madras, [1898] P. 90 ; 67 L. J. P. 
53 ; 78 L. T. 325 ; 8 Asp. M. L. (\ 397. 

5073. Insufficient supply of coal — Comple- 

tion when coal obtained.] — T he Undaunted, No. 
5058, antc» 

5074. Contract performed — After abandon- 

ment of way originally contemplated.] — Pltfs. 
contracted to tow defts.’ steamship R, from 
L’Orient to Liverpool for £400, ** no cure, no pay, 
no salvage.” The contract contained the follow- 
ing terms : — During the towage service the master 
& crew of the tugboat become the servants of tlio 
ow'ners of the vessel in tow, & are under tho I 


control of the master or person in charge of the 
vessel in tow, the company only providing the 
motive power. The co. will not be liable for any 
damage or loss to or occasioned by the vessel in 
tow ... or any damage or loss to any person or 
property whatsoever, although such damage or 
loss may be caused or contributed to by the acts 
or defaults of the master or crew of tlie tugboat, 
or by any defect in or breakdowm of or accident to 
the . . . equipment or towing gear of the tug- 
boat.” It was also provided that pltfs. should 
supply a to'wing hawser sufficient for tho purpose, 
& that the R, should have steam available if pos- 
sible for steering & anchor use. In fact the R, 
did not raise steam until after tlie events in ques- 
tion. In bad weather off the Ijizard the hawser, 
which was good & sufficient, parted, but instead 
of standing by the R, tho t ug went into Falmouth 
to try to get a new’ rope. In Falmouth her master 
asked the mast er of the tug D. to go out see if the 
J?. wanted assistance, & tlie I), proceeded out. 
She found the R., but her services were declined, 
as the master of the i). refused to make any agree- 
ment. Eventuafiy, how’ovcr, the R. had to take 
take the services of a steam trawler, paid her 
£2,000 to tow her into Pljunouth, v^^liero pltfs. 
picked lier up resumed (lie towage to Liverpool. 
Pltfs. claimed tlio £100. Defts. counterclaimed 
for the £2,000 subject to a deduction of £350 on the 
basis of a quantum meruit for the towage: — 
Held : (1) wliot-her regarded as a performance of 
the contract or on tin? basis of a quantum meruit 
pltfs. were ent itled to tbe £401) ; (2) the tug master 
ought to liave stood by the P., k having improperly 
left her tlie tug owmers w^erc not protected under 
the terms of the contract, wliich covered defaults 
during the performance of tlie duties of tlie con- 
tract, but did not apply to a case whore the tug 
master had given up trying to porfonn the contract 
in the way in wdiioh it w^as contemplated by the 
parties that it should be performed. — T he Re- 
frigerant. [1025] P. 130; 05 L. J. P. 11 ; 134 
L. T. 26 ; 10 Asp. M. Ji. P. 559. 

5075. Extra remuneration — Occurrence of 

unforeseen accidents — Duty to assist tow.] — 
(1) AVhere the master of a steamer engages to tow 
a vessel, it is upon the supposition that the wind 
& weather <te tlie time of j^eilorming the service 
wall be what are ordinary at tlio time of the year. 

(2) If an unexpected change of w^eather or other 
unforeseen accidents occur, he is bound to adhere 
to the vessel, k t o do all in his power to rescue her 
from danger ; & he will be entitled to reasonable 
extra remuneration for the extra service. — The 
White Star (1866), li. R. 1 A. & E. 68. 

Avnoiations : — As to (2) Consd. Tho Leon Bhini, [1915] P. 
90. Refd. 'J’ho I. C. Potter (1870), h. IL 3 A. & E. 292 ; 
Tho Wavcrley (1871), L. U. 3 A. & E. 3G9. 


1015; .32R.C.R. 1; [1923] 1 W. W. R. 
597. — CAN. 

r- Personal credit — Waiver by 

taHng security ,] — Towingr was on the 
personal credit of the owner of a 
scow : — Jlcld : not sufficient to re- 
lieve the scow for tho work done ; & 
taking: an order for the amount of the 
claim on a third person who did not 
accept or pay was not a waiver of 
petitioner's lien. — T he Oscah Wilde, 
5 C. L. T. 335.-^AN. 


— - Qiiantvm meruit.] — Can- 
adian Pacu-io Ry. CJo. V. Neelon, 
CyANADiAN Pacific Ry. Co. v. Helli- 
TS? Athabasca, Cass. Dig. 
2Dd ed. .522. — CAN. 


, 7” EJtiraordinary service^.]- 

\s nt re lowagp Hervices cannot, on tl 
facts, be said to have saved tho shj 
from being lost, but were of extn 
ordinary service owing to her coi 


dition, & Involved more than ordinary 
trouble & risk, they should be allowed 
for, not as salvage but as extraordinary 
towage services. — DuNSMurn v. The 
HakolT) (1894), 3 H. 0. R. 128 ; 4 
Exch. C. R. 222.— CAN. 

b. Agreemcrd provhliug for 

payment per diem .] — A towag<t agrccj- 
inont providing for payment per diem 
is a divisible contract as to each day’s 
services performed, but there can l>o 
no recovery under tlio contract in tlie 
event of a prolongation of the voyage 
through pltf.’s uhjustlflablo delay. — 
Neville Cannbtiies, Ltd. v. The 
Santa Maria (P. K. I.) (1917), 16 
Exoh. C. R. 481 ; 36 D. L. R. 619. 
—CAN. 

0 . Peasonahle remuneration — WJuil 
amounts to.] — Where the captain of 
a steamship, carrying passengers & 
a valuable cargo from Liverpool to 


Montreal, had lost her screw & had 
been six days under sail & was in the 
Gulf of St. Lawnmee near a dangerous 
coast, entered into an agreement to 
pay £800 for towage into Gaspe Har- 
bour : — Held : it was reasonable & 
might bo enforced. — Stewart v. Bre- 
wis (1881), 20 L. C. J. 14 r 4 L. N. 
203.— CAN. 

d. Rate— Volunteer.] — Semhle: while 
the ct. Is disposed to confine tho 
claims of professional pilots & tugs to 
the tariff scale for professional sor- 
vJocs, a volunteer ougnt to bo allowed 
a more liberal rate of oomponsatlon. 
— Canadian Paoipio Navigation Co. 
V. The C. F. Sargent (1893), 3 Exch. 
C. R. 332 ; 3 B. C. R. 5.— CAN. 

e. Damages for detention at quar- 
antine — Disease on vessel towed — Non- 
disclosure by master,]— ^ho owner of 
a towboat Is entitled to compensation 
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5076. Delay — Tow injured by col- 

lision.] — A tug having entered into a contract to 
tow a ship from A. to B. for a specified sum, the 
ship, during the performance of the agreed towage, 
was injured by collision, & the tug was detained 
nearly three days in attendance on the ship. In 
an action of towage instituted by the owner of the 
tug in a county ct. & transferred to this ct. this ct. 
held that it had no jurisdiction to award, in addi- 
tion to the sum agieed to bo paid for towage, any 
remuneration for the delay. — The Hjemmett 
(1880), 5 P. D. 227 ; 49 L. J. P. 00 ; 42 1.. T. 514 ; 
4 Asp. M. P. 0. 274. 

5077. “ No cure no pay ” — Not repugnant to 
contract of towage.] — Bctosieu Keedeiiei und 
Beroungs Akt. of Hamburg v. The Margha 
(Owners) (1924), 20 Lloyd, I.. B. 14. 


new tug from same company — Continuance ot 
contract.] — ^Where an a^eement has been made 
with a steam tug belonging to a steam tug towing 
CO. to tow a vessel from Dover to Gravesend for 
£40, & the steam tug breaking down in the progress 
of the service, the towage was completed by other 
steam tugs belonging to the same co., the defence 
of the owners of the vessel in tow, that the contract 
was annulled by the nonfulfilment of the original 
agreement, not sustained. Semble : the accept- 
ance of the services of the other steam tugs by the 
master of the vessel in tow is a continuance of the 
original contract. — The Lady Flora Hastings 
(1848), B Wm. Hob. 118 ; 6 Notes of Cases, 550 ; 
160 E. R. 907. 

Effect on right to remuneration.] — See Nos. 

5070-5072, anie. 


Sub-sect. 5. — Impossibility of Performance. 

See, generally. Contract, Vol. XII., pp. 368-407. • 

5078. General rule — No warranty to tow to 
destination.] — The Minnehaha, No. 5050, an/c. 

5079. .] — The Mar^chal Suchet, 

No. 5057, ante. 

5080. Impossibility from unforeseen circum- 
stances — Right to rescind.] — ^An agreement to per- 
form either salvage or towage service for a stated 
remuneration, entered into bond fide by parties 
competent to contract may be rescinded, by the 
occurrence, during the perfoimance of the service 
of, circumstances which at the time of entering 
into the agreement, were not, & reasonably would 
not be, in the contemplation of the contracting 
parties ; but where no such unforeseen circimi- 
stances occur, such an agreement will be held 
binding by this court. — Tjir Betsey (1843), 2 
Wm. Rob. 167 ; 2 Notes of Cases, 409 ; 1 J.. T. 
O. S. 410 ; 7 Jur. 755 ; 106 E. R. 717. 

Annotation: — ReM. Tlio Waverley (1871), 24 L. T. 713. 

5081. What amounts to — Vis major.]— 

The Minnehaha, No. 5056, u)de, 

5082. .] — The MAin'iOiLU. 

Suchet, No. 5057, ante, 

5083. Inevitable accident.] — Thjo 

Minnehaha, No. 5056, a7de, 

5084. .] — The Mar^chal 

Suchet, No. 5057, ante. 

5085. Mistake of fact — Tug Incapable 

of performing contract.] — Deft, contracted with 
pltfs. to take a tug & two lighters in tow from this 
country to Rio do Janeiro for £570, payable as to 
£350 two days before sailing. Pltfs. paid the £350, 
Sc deft, then proceeded, but had to abandon 
the voyage as the tug was in fact incapable of per- 
forming it. Both parties believed at the time the 
contract was entered into that it was capable of 
performance, that is, that the tug was of sufficient 
strength Sc power to perform the voyage : — IleJd : 
there was no contract, the £350 had been paid 
under a mistake of fact, & consequently pltfs. 
were entitled to recover it back. — The Salvador’ 
(1909), 26 T. L. R. 149 ; previous proceedings, 
26 T. L. R. 727, 0. A. 

5086. Impossibility after part performance — I 
Breakdown of tug during towage — Acceptance of ! 


Sub-sect. 6. — Duty of Tug. 

5087. To obey pilot of tow.] — (1) Wliere a vessel, 
the last of three vessels in tow of a steamer, the 
vessel towed being in charge of a duly licenced 
pilot, came in contact with Sc damaged another 
vessel riding at single anchor in the river Clyde, in 
the deep channel, the Trinity Masters being of 
opinion that there was plenty of room for the three 
vessels to pass the vessel at anchor, Sc that this 
vessel had not her anchor improperly laid : — Held : 
although the vessel towed was to blame, the col- 
lision being attributable to the swinging of the 
string of vessels out of the straight line, which was 
owing to the improper steering of the last vessel, 
this was the fault of the pilot alone Sc the owners 
were exonerated. 

A ship in charge of a pilot, & also in tow, is to 
be considered, prinid facie at least, still in the 
charge of that phot, under ordinary circumstances, 
i If the course pursued by the steam tug is in con- 
I formity with the directions of the pilot, or not 
against his directions, & a collision takes place, 
the pilot is responsible. Sc not the owners, or the 
steam tug, which ought to obey the pilot. If, 
however, the steamer disregarded the directions 
of the pOot, then the owners of the ship would bo 
responsible, as for the acts of then* servant. Sc the 
owners of the steam tug might be responsible over 
to them in another form of action (Dr. Lushing- 
TON). 

(2) The vessel . . . wns lying at anchor ... if 
under tliesc circumstances any other vessel runs 
against such a vessel, Sc does her damage, the 
burden of proof lies on the vessel doing the damage 
to exoneiate herself, by showing that it was not 
her fault, Sc for this obvious & plain reason, a 
vessel at anchor cannot take measures to prevent 
a collision (Dr. Lusiiington). — ^Tiib Gifsey King 
(1847), 2 Wm. Rob. 537 ; 5 Notes of Oases, 282 ; 
9 L. T. O. S. 131 ; 11 Jur. 357 ; 166 E. R. 858. 
Annotations : — As to (1) Consd. Hammond v. Rogrers, The 

Clinstianla (1850), 7 Moo. P. 0. C. 160 ; The Rlg^ores 

Mlndo a883). 8 P. D. 132 ; The Monte Rosa, [18931P. 23 . 

Refd. Wood r. Smith, The City of Cambridge (1874), L. R. 

5 P. C. 451 ; The Margaret (1880), 5 P. D. 238. 

5088. .] — Pbtleyi?. Catto. The Christina, 

No. 5069, ante. 


for hor detention at quarantine by 
reason of disease on tho vessel tovsred, 
which existed at the time of making 
tiio contract & was not disclosed hy 
her master ; hut he cannot make an 
extra charge for providing another tng 
to complete the towage after the ex- 
piration of the period of quarantine. 
— Kaine V. Sorensen (1892), Q. R. 
1 S. 0. 184.— CAN. 


PART XI. SECT. 2, SUB-SECT. 6. 

f. Impossibility after part perform- 
ance — affect on right to remuneration,] 
— Jewell v. (Donnollt (1897), Q. R. 
11 S. 0. 2G5.- -CAN. 

g. Tug jrozen in,] — Serrible: it Is 
no defence to an action against the 
oommander of a steamboat for not 
towing, etc., that he conld not per- 


form his contract hy reason of his 
towboat being unavoidably frozen 
in tho ice.— BORLAND v. Bonter 
(1849), 5 U. 0. R. 5<<3.— CAN. 

PART XL SECT. 2, SUB-8B0T. 6. 

h. To compute service.] — Held/ 
ltf.*s vessel with a fixed & known 
estination having been taken in tow 
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SecU 2. — Relaiion between tug and tow: Suh^secU. 

C, 7, 8 9. Sect. 3; Sub-sect. 1, A. (a).] 

5089. •] — The Glenburn v. The Hope 

(1854), 10 L. T. 242. 

5090. .] — The Minnehaha, No. 5056, ante. 

5091. Compulsory pilotage.] — (1) Where a 

vessel is under the charge of a licensed pilot, the 
employment of whom is compulsory, & is, at the 
same time, in tow of a steam tug, the latter is 
bound to obey the orders of the pilot. 

(2) In case of a mischief occurring to the vessel 
occasioned directly by the conduct of the steam 
tug, the tug, which had not noticed the pilot’s 
signal, cannot in an action brought by the owners 
of the vessel for damage, set up, as a legal defence, 
contributory negligence, upon the ground that if 
the pilot, when the mischief was about to happen, 
had himself done a certain thing, the mischief 
might possibly have been avoided. 

(2) Great injustice might be done, if, in applying 
the doctrine of contributory negligence to a case 
of this sort, the maxim, causa proxima, non remota, 
spectatur, were lost sight of (Lord Sklborne, C.). 

(3) When the direct & immediate cause of 
damage is clearly proved to be the fault of deft. ; 
contributory negligence by pltfs. cannot be estab- 
lished merely by showing that if those*, in charge 
of the ship had in some earlier state of navigation 
taken a course, or exercised a control over the 
course taken by the tug, which tliey did not 
actually take or exercise, a different situation 
would have resulted, in which the same danger 
might not have occurred (Lord i* ei^boune, C.). 

(4) Sucli an omission ought not to be regarded 
as contributory negligence if it might in tlie cir- 
cumstances which actually happened have been 
unattended wdth danger but for deft.’s fault, & if 
it had no proper connection as a cause wdth the 
damage which followed as its effect (Lord Sel- 
BORNE, C.). — Spaight V. Tedcastle (1881 ), 6 App. 
Cas. 217 ; 44 L. T. 689 ; 29 W. R. 7(51 ; 4 Asp. 
M. L. 0. 406, n. L. 

Annotations :—As to (1) Reid. The Niobo (1888), 13 P. D. 66. 

As to (2) Consd. The Bernina (1887), 12 P. D, 68 ; The 

Altalr, [1897J P. 105; The Adam W. Spies (1901), 70 

L. J. P. 25. As to (3) Consd. Cayzer v. Carron Co. (1884), 

9 App. Cas. 873 ; Anglo -Newfoundland Development Co. 

r. Pacific Steam Navigation Co., [1924] A. C. 406. As to 

(4) R^d. Admiralty Comrs. r. S.S. Volute, [1922] 1 A. O. 

129. 

5092. To obey positive directions of tow.j- 
The Robert Dixon, No. 5052, ante. 

5093. Admiralty regulations as to lights.] 

— The Glenburn v. The Hope (1854), 10 L. T. 
242. 

5094. One steamer meeting another with 

tow.] — The Glenbxtrn v. The Hope (1854), 10 
L. T. 242. 

5095. No directions from tow.] Smith v. 

St. Lawrence Tow-Boat Co., No. 5051, ante. 

5096. Tow a foreigner — Tug familiar with 

navigation.] — The Robert Dixon, No. 5052, 
ante. 


5097. Special circumstances — ^Tug better 

able to form opinion.] — The Isca, No. 5107, 
post. 

5098. Whether tug In control a question of 

fact.] — T he Isca, No. 5107, post. 

5099. To complete service — Notwithstanding 
supervening danger to tow.] — The Minnehaha, 
No. 5056, ante. 

5100. .] — If, in the performance of a 

contract to tow, an unforeseen & extraordinary 
peril arise to the vessel towed, the steam tug is not 
at liberty to abandon the vessel, but is bound io 
render her the necessary assistance, & thereupon 
becomes entitled to salvage reward. 

These rights & obligations incident to a contract 
of towage are implied by law, & the law thereby 
secures equity to both parties & the true interests 
of the owners of ships. 

A steam tug under contract, to tow into dock was 
lashed alongside a vessel ; in rounding to enter the 
dock basin the tide forced the vessel & the steam 
tug close to a landing stage, the steam tug next 
t'O the stage ; tlie x)ilot of the vessel hailed the 
tug to hold on A go ahead, whicli the tug did, but 
was forced against the st age & injured : — Held : 
the steam tug w^as bound to (mdeavour to save the 
vessel from the impending peril, especially upon 
the order of the pilot-, & so doing w'as entitled to 
salvage reward, including repayment of all damage 
& losses thereby incurred. — T he Saratoga (1861 ), 
Lush. 318 ; 1(57 E. R. 140. 

Annotations : — Distd. The England (1868), L. R. 2 P. C. 

253. Consd. The City of Chester (1884), 9 P. D. 182 ; The 

Leon Blum, [19151 P. 90. Reid. Akerblom v. Price (1881 ), 

7 Q. B. D. 129 ; Bird v. Gibb, The De Bay (1883), 8 App. 

(’as. 559. 

5101. .] — The White Star, No. 5075, 

ante. 

5102. Though compelled to cast off — Duty 

to resume tow with due speed.]- The S. steam 
tug having been engaged to tow the ship A. other 
two ships came into collision with A. & other 
dangers were incurred in course of which the tug, 
to save herself let A. go, & afterwards, with another 
tug, resumed towing A., & finally assisted the 
other ships, <fc in the end claimed salvage from all 
three : — Held : tliough the tug, to save herself 
was entitled to hst the sliii) A. go, yet she was 
bound 1-0 return witli due speed to resume the 
towage of A. A in this case the tug did no more 
than iicr towage contract bound her to do. But 
as regards other sJiips, she was entitled to 
salvage. — T he Annapolis, Tirri Golden Light, 
The 1£.M. Hayes (1861 ), 1 Lusli, 355 ; 5 L. T. 37 ; 
1 Mar. ];. (^ 127 ; 107 E. R. 1.50, P. C. 

A rnwtal ions : —Avid. Tim Vaiidyck (1882), 47 L. T. 094. 

Distd. The Enillie Oallino, [1903] J*. 106. Consd. The Leon 

Blum. 11915] 1>. 90. Reid. The Liverpool, [1893] P. 151. 

5103. To keep look out — For tug & tow.]— 
The Jane Bacon, No. 5110, post. 

5104. Contract to take ship to dock— Ship unable 
to be docked — Duty to return ship to anchorage.] — 

The Aboukir (1905), 21 T. L. R. 200. 


by a tug of dofts., the inference must 
be that she was to be towed through 
to her place of destination with due 
& reasonable diligence. Sc that without 
a special agreement on the subject she 
should not be dropped or deserted 
at the pleasure of the owner of the tug. 
—Gaskin v. Calvin & Cook (1853), 2 

C. P. 527.— CAN. 

k. — - — .] — A party having two 
tugs, A. Sc B., undertakes to supply 
tugs to two vessels P. Sc Q., in the 
order of their engagements as soon as 
the tugs are free. A. is first free. Sc 
^ws P., which has the prior {claim, to 

D. , where she becomes disabled. B. 


subsequently tows Q. &, finding A. 
disabled at D., leaves p. Sc tows J*. 
out to sea, returning subsequently 
for Q. : — Held : B. was not Justified 
in leaving Q. but that she ought to 
have towed her out to sea vdthoiit 
intorruptlon. — N owrjee Nubserwan- 
JEE V. JOHAN.VES (1862). 1 Uydo, 293. 
— IND. 

6103 i. To keep look oat — For tug <£* 
tow.] — ^Waldie Brothers, Ltd. v. 
Fullum Sc Fitzgerald (1909), 12 
Kxch. C. H. 326.— CAN. 

I. In case of accident io tow.] — It 
Is the duty^ of a tug when engaged 
in towing toVstand by in case of acci- 


dent Sc also to return to port of the l ow 
which is disabled or gdrift, after 
leaving the remainder in safety. 
When supervening circumstances , 
8tro.s8 of weather or other emergency 
are such as to justify the towing vessel 
in abandoning her contract, it is still 
lier duty to remain by the towed 
vessel & Its cargo, for the purpose of 
rendering assistance, but this duty is 
subject to the' condition that the safety 
of the tug or its crow la not thereby 
endangered. The ct. must bo satis- 
fied that the attendant clroumstances 
warrant such a conolusion. — Russell 
r. The Gloria (Ont.), [1927] Exch. 
C. K. 162.— CAN. 



Part XL— Contract of Towage. 681 


Sub-sect. 7. — Duty of Tow. 

5105 . To direct course of tug.] — A bargue in 
charge of a pilot who was on board her was being 
towed by a steam tug in waters where the employ- 
ment of a pilot was compulsory. The tug ported 
her helm, & passed across the bows of a brig 
under way, there was no room for the barque to 
foUow in her wake, & the barque came into col- 
lision with the brig. The pilot gave no orders to 
the tug before or after she ported, if he had given 
proper orders, even after the tug had ported, the 
colhsion might have been avoided : — Held : the 
tug was to blame for attempting to tow the barque 
across the bows of the brig ; but the owners of 
tlie barque could not on account of the neglect of 
the pilot to give proper orders, recover against the 
tug damages in respect of the collision. — The 
Energy (1870), L. R. 3 A. & E. 48 ; 39 L. J. Adm. 
25 ; 23 L. T. 601 ; 18 W. R. 1009 ; 3 Mar. L. 0. 
503. 

Ann/yUdions : — Consd. Spaight v. Todcastle (1881), 6 App. 

Cas. 217. Expld. The Adam W. Spies (1901), 70 L. .T. 

25. Refd. The Englishman & The Australia, [1894] P. 239. 

5106 . Tow at night with long hawser.] — 

(1) The schooner J. M, S. having come into 
collision with a tug & her tow, a damage action 
in rem was instituted by the owners of the schooner 
against the tug to recover all the damages 
occasioned by the collision. Subsequently to the 
collision pltfs. received from the owners of the tow 
a sum of money, described in an agreement entered 
into between these parties ‘'as an advance on 
account of the damages to be recovered from the 
owners of the tug.” By the agreement it was 
agreed that the owners of the tow should give 
pltfs. all information & assistance necessary to 
bring the action to a successful issue ; that if the 
schooner & the tug should both be held to blame, 
pltfs. should repay any sum by which the money 
already paid exceeded the rnoiety of damages 
recoverable against the tug, &, that, as a basis of 
the arrangement, it was understood that the 
schooner should be found blameless for the 
collision. 

The ct. having found the tug alone to blame, 
held that the above payment was not such a pay- 
ment by the tow in satisfaction of the damages 
occasioned by the collision as amounted to a 
settlement in discharge of the action, & was con- 
sequently no bar to the action & that, notwith- 
standing the advance paid by the tow, pltfs. were 
entitled to recover from t/he defts. all the damages 
occasioned by the collision. 

(2) It is not the duty of those in charge of a tow 
which is being towed with a long scope of hawser 
by night at sea to direct the movements of the 
tug, the circumstances being different to towing 
by day in a river. — The Stormcock (1885), 53 
L. T. 53 ; 5 Asp. M. L. C. 470. 

Annotationn : — As to (1) Consd. The Foacombe, The Devon- 
shire, [1912] P. 21. Refd. The Niobe (1888), 13 P. D. 55 ; 

The Devonian, [1901] P. 221. 

5107 . Extent of supervision necessary.] — 

(1) A county ct. has under County Courts 
Admiralty Jurisdiction (Amendment) Act, 1869 
(c. 61), s. 2 (1), jurisdiction to entertain a claim 
for damage for breach of a contract cf towage. 

(2) It is the duty of those on board the vessel 
in tow to give general directions to the master 
of the tug as to the towage. But the master of the 
tug should exercise his discretion as to the proper 
manoeuvres to be employed, especially where he 


is more competent to form an opinion on this 
point than the master of the vessel in tow. 

(3) It would be a question of fact whether the 
master of the tug had not taken upon himself the 
responsibility of managing both the tug & the 
vessel in tow (Hannen, J.). 

(4) It does not follow that the vessel in tow is 
to be constantly interfering with the tug, it 
must depend on the place & on the circumstances, 
as whether there are numerous small vessels about 
(Hannen, J.). — The Isca (1886), 12 P. D. 34 ; 
66 L. J. P. 47 ; 55 L. T. 779 ; 35 W. R. 382 ; 6 
Asp. M. L. C. 63. 

5108. .] — The Niobe, No. 5053, ante, 

5109. .] — The Altair, No. 5123, post. 

When duty of tug to direct course.] Sec 

Nos. 5088, 509.5-5097, ante. 

5110. To follow manoeuvres of tug.] — (1) It 
is the duty of a ship towed by another to follow 
exactly all her manoeuvres. 

(2) When a ship is being towed in a sea whore 
other vessels are likely to be met, it is her duly to 
have the means of immediately slipping or cutting 
the tow-rope. 

(3) It is the duty of a ship towing another to 
keep a look out for both. 

(4) A sailing vessel in danger from a steamship 
towing another vessel should do what she can to 
prevent an accident, though the fault is entirely 
that of the other ships. — The Jane Bacon (1878), 
27 W. R. 35, C. A. 

5111. To be ready to slip tow-rope.] — The 
Jane Bacon, No. 5110, ante. 

5112. To keep look-out.] — The Niobe, No. 5053, 
ante. 

•5113. To use ordinary care & skill — Implied 
obligation.] — The Valsesta, No. 5071, ante. 


SuB-sh:cT. 8 . — Liability for Loss or Damacje. 
See Sect. 3, sub-sect. 1, post. 


Sub-sect. 9. — Conversion op Towagi^: 
INTO .Salvage. 

See Part XV., Sect. 4, post. 


Sect. 3.— ^UABIUTY FOR LOSS OR DAMAGE. 

Sub-sect. 1. — Liabilities inter se. 

A . Liability of Tug. 

(a) In General. 

5114. General rule — Liability for wrongful acts.] 
— Exposition of the principles of law in cases of 
damage, whtjre the master of a vessel hires a 
steam tug to tow her to a certain destination, & 
thti towed ship runs into the tug. 

When such a contract is made, it in law implies 
an engagement that each party to the contract will 
perform his duty in completing it ; that proper 
skill & diligence will be used on board both the 
vessel & tug ; & that neither party, by neglect 
or mismanagement, will create unnecessary risk 
to the otlier, or increase any risk which might be 
incidental to the service undertaken. If, in the 
course of the performance of the contract, any 
inevitable accident happens to the one, without 


PART XI. SECT. 2, SUB-SECT. 7. 

61051. To direct course of tug .] — In 
an ordinary contract of towage the 


vessel in tow has control over the 
tug. — T he Prince Arthur v. The 
Florence (1891), 5 Exoh. C. R. 151. 
—CAN. 


m. To keep rear end lighted <f' 
guarded .] — Kearney u. Dansereau 
(1915), Q. R. 24 K. B. 401.— CAN. 
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Sect, 3 . — Liability for loss or damage: Suh-secf, 1, 
A, (a) (6),] 

any default on the part of the other, no cause of 
action arises, as such accident is one of the 
necessary risks of the engagement to which each 
party was subject. But, on the other hand, if the 
wrongful act of cither occasions any damage 
to the other, such WTongful act creates a responsi- 
bility on the party committing it, if the other party 
has not by any misconduct or unskilf illness on his 
part contributed to the accident. 

A steam tug entered into an engagement to tow 
a vessel. By the misconduct of the master & 
crew of the vessel in tow, who actod contrary to 
the directions of the pilot on board the vessel, 
a collision occurred whereby the tug received 
damage : — Held : the owner of the tug was entitled 
to recover for damages, the collision being solely 
occasioned by the negligent acts of the master & 
crew of the towed vessel, as in a contract of towage 
each party contracts to use proper skill & diligence. 
— Bland ??. Boss, The Julia (1800), 14 Moo. 
P. C. C. 210 ; Lush. 224 ; 15 E. B. 284, P. C. 


An}iotatton8 :--Couad, The Eiicrer (1870). L. R. 3 A. & E. 
48. Apld. Smith v. St. Lawrence Tow Boat Co. (1873). 
L. R. 5 P. C. 30S. Apprvd. Spaljfht v, Tedoantlo (1881), 
6 App. Cas. 217. Apld. The Altair. [1897] P. 105. Refd. 
\Yard V. M‘Corklll. The Minnehaha (1801). 15 Moo. P. n. o. 


\Vard V. M Corklll. The Minnehaha (1801 ), 15 Moo. P. C. C. 
133 ; The Nightwatoh (1802), Lush. .542. Mentd. North 
German Lloyd S.S. Co. v. Elder (1800), 14 jMoo. P. O. O. 
241 ; General Iron Screw Co. r. Mo.ss, The Araxes, The 
Black Prince (1801). 15 Moo. P. C. C. 122 ; Grindley v. 
Stover^, The Falkland. The Navigator (1863), 1 Moo. 
P. C. O. N. S. 379 ; Tragk v. The Maddo.v, The Carrier 
Dove (18';3), 2 Moo. P. C. C. N. .S. 213 ; Dean v. Mark, 


The Constitution (1864), 2 Moo. P. C. C. N. S. 453 ; The 

Alice & Tho Princess Alice (1868), L. R. 2 P. O. 246 : The 

Esk & The Nlord (1870), L. R. 3 P. C. 436 : The Glannl- 

banta (1876), 1 P. D. 283 ; Tho Transit (1876), 34 L. T. 

934 ; Johnson v, Lindsay (1889), 23 Q. B. D. 608 ; The 

Ophelia, [1916] 2 A. C. 206 ; S.S. Hontostroom v, S.S. 

Hagaporaek, S.S. Ilontcstroom r. S.S. Durham Castle, 

119273 A. C. 37. 

5115. Negligent towage — Taking additional 

vessels.]— -Statte Webb (1838), 100 L. T. 790. 

5116. Tow rope improperly dropped.] — 

Kincaid v, Willis (1850), 14 L. T. O. S. 505. 

5117. Tow rope breaking.] — The Kobert 

Dixon, No. 5052, ante, 

“SllS. Failure to obey pilot.] — Spaight v. 

Tedcastle, No. 5001, ante. 

5119. Slow speed — Turn of tide.] — 

Preston Corpn. v. Biounstad, The Batata, 

No. 5007, ante. 

5120. Effect of contributory negligence.] — 

Bland v. Ross, The Julia, No. 6114, ante. 

5121. Navigation left to tug — During 

fog.] — Smith v. St. Lawrence Tow-Boat Co., 
No. .5051, ante. 

6122. Negligence of pilot — Omission to 

give directions.] Spaight v. Tedcastle, No. 5091, 
ante. 

5123. - .] — A barque, with 

a cargo of wlic^it from San b>ancisco put into 
Falmouth for orders k> left that port for Hull in 
tow under a contract to pay the tug a fixed sum. 
The tug set the courses without interference from 
the tow but the latter regularly took soundings. 
When nearing the entrance to the Humber the 


PART XI. SECT. 3, SUB-SECT. l.~ 
A. (a). 

5118 i. Negligent towage — Failure to 
oheg pilot.] — Where a tug deviated 
from an order of her tow, & was after- 
wards so defleient in skill as to aUow 
the tow to collide with another vessel : 
— Held : the tug was liable for the 
consequence of the collision. — Re Tnn 
William (1878), 4 Q. L. R. 306.— 
CAN. 

n. Failure to nhserve proper db 

reasonaJtlc precautions. ] *-In an action 
for damages for negligently towing 
a ship, & BO oansing her destruction : 
— Held : as the tngs had not observed 
those proper & reasonable precautions 
in adopting & keeping tho eourses 
to be steered which a prudent navi- 
gator would have obscr\"ed, & the ae<ji- 
dent was the result of their omission 
to do so, the owners of the tugs were 
liable. — Skwell v. BRiTisn Columbia 
Towing & Transi»oktation Co. (1883), 
9 S. C. R. 527.— CAN. 

o. Master warned hy oumers 

not to undertake towage.] — Defts.* 
steamer, which had previously been 
employed carrying freight & pas- 
sengers, had gone out of commission, 
& while on her way to winter quarters, 
she took In tow pltfs.* scow, loaded 
with goods. After proceeding some 
way the weather became bad, & in 
endeavouring to get into shelter the 
scow foundered, & tho whole cargo 
was lost. In an action for damages 
against the owners of the. steamer, 
evidence was tendered by the owners 
that those in charge of tho steamer 
had been practically warned not to 
do any towing, but tbis evidence 
(being objected to by pltfs.) was re- 
jected. At the trial it was held that 
defts. were common carriers & there- 
fore liable. On appeal ; tho 

^pcal should bo allowed with costs, 
& pltfs. could have a new trial upon 
P^ynaent of the costs of the first trial. 

Courtney v. Canadian Develop- 
ment Co. (1901), 8 B. C. R. 53. — CAN. 


^f towage when 
the tow is damaged by the unskilfu 
navigation of the tug, quite apar 
from the contract of towage \hc duti 


is imposed on the part of tho tug to 
observe such ordinary care & skill i’l 
tho towago as will avoid any possible 
damage or injury. — M o.vtrevl 'Prans- 
portatiov (^o., Ltd. r. The Buokeve 
State (1908), 12 Eveh. V. L. 119. — 
CAN. 

<](. Faulty steering of tiig — 

Failure to direct steering of tow — 
Absence of jwoper look‘Out.] — A barge 
while being towed by a stoam tug was 
stranded by the careless navigation 
of the tug, such earelcssnosH subsisting 
in the faulty sleering of tho tug & 
fail ore to give projier directions as 
to the steering of the tow, coupled 
with the absence of a proper look- 
out on the tng : — If eld : the tug was 
liable in damages to tho owmirs of 
tho barge.— Waldie BROTnEiw, Lto. 
V. Fuliatm Sc Fitzgerald (1909), 12 
Kxch. V.. R. 325.— CAN. 

r, -'-.J — Lavn^on V. The Lloyd 
S. i»oi:TER (1914), 15 Exch. C. J(. 
126.— CAN. 

t. Tug towing raft of logs — 

Failure to prevent drifting against 
shoal.] — It is negligence on tho part 
of a tug towing for hlrt; a raft of logs 
to fail to navigate so ns to prevent 
tho logs from drifting against a shoal ; 
& It is contributory negligence on tho 
part of those in charge of the raft 
to neglect to have the rear end of tho 
I tow lighted & leave the rear end un- 
guarded. — Kearney v. Danhereau 
(1915), Q. R. 24 K. B. 401.— C.AN. 

a. Failure to lash tow.] — Tho 

tug S.t with a scow in tow, lashed 
diagonally to her port bow, was 
floating down a river with the tide 
& while going through a drawbridge,. 
85 feet In width, tho scow struck a 
projecting boom stick, tearing off a 
stem plank. Scow & cargo wore lost. 
The S. was properly navigated : — 
Held : the master of tho S.. being 
thoroughly familiar with the situa- 
tion, & tho set of tho tides & currents, 
& knowing that these would inevitably 
bring his port against tho bridge, 
creating a uangorous, if not a neces- 
sarily fatal Bltuatlon, was guilty of 
negligence in not lashing the tow to 
the starboard side & thus avoiding 


the possibility of accident ; where, 
oven if the scow in such a case had 
been wholly sound, the direct con- 
sequences of the accident could not 
have boon avoided, tho fact of the 
scow being unsoaworthy would not 
constituto contributory negligence on 
Ikt part, Sc would not relieve the tug 
of any responsibility for damage due 
to her own negligence. — Patterbon, 
(Uiandler & STKiniEN, Ltd. V. The 
Senator .Taxhon, [19191 3 W. W. IL 
458 ; 19 Kxch. (k IL 105 ; 49 D. L. IL 
166.— CAN. 

b. A tug & tho vessel towTd 

arc to be coiiHiderod as one ; & tho 
tug is bound to use sufflcleiit care 
to prevent the vessel towed meeting 
with an accident ; otherwise, tho tug 
will be liable. — The Brunel (1870), 
4 1. L. T. Jo. 002.— IR. 

5120 i. Effect of contributory 

ncgligcjice.] — Whore negligence was 
charged against a tug for running her 
tow agroumi in an intricate channel : 
— Held : the accident was owing to 
the increased danger of the navigation 
at tho beginning of winter ; the 
Immediate cause was the shutting out 
of lights & the buoys of tho channel 
being invisible ; Sc the tow was to 
blame for navigating without a pilot. 
— Re The Guelph (1883), 9 Q. L. It. 
58.— CAN. 

5120 ii. .1— Tho pilot of tho 

tow Sc tho pilot of tho tug wore both 
at fault in not having the course 
cimnged after passing a certain point 
In tho river. The pilot of tho tow dis- 
covered tho mistake Sc gave notice 
to the tug, hy executing the proper 
manocuvro in that behalf, but not 
until it woe too late to avoid an acci- 
dent which befell tho tow : — Held : 
the owners of tho tow could not re- 
cover from tho owners of the tug. — 
The Prince Arthur v. The Flor- 
ence (1896), 5 Exch. O. R. 218.— CAN. 

0 . What amounts to contrihuiory 
negligence — Tjcaving rear end urUighted 
<&• unguarded ,] — Kearney v. Danse - 
REAU (1916), Q. R. 24 K. B. 401.— 
CAN. 

d. Unseaworlhineas of tow.] — 

Patterson, Chandi.er Sc Stephen, 
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weather became thick & a sounding indicating 
shallower water, the master of the oarque was 
about to signal to the tug, when its vessel took the 
ground, the wind at the time b^^ing light & the sea 
smooth. A second tug then came up & as her 
master would not take loss, the master of the 
barque agreed to pay £500 if she would assist the 
first tug in an endeavour to tow the vessel off that 
tide. The efforts of the two tugs proved un- 
successful & the second tug, having been sent to 
Grimsby for more tugs, returned with two others, 
whilst men from the shore assisted the crew in 
jettisoning some of the cargo. The four tugs then 
took hold of the vessel & she came off, & was sub- 
sequently safely docked at Hull. The owners, 
masters & crews of all four tugs claimed salvage. 

Defts., the owners of ship, cargo, freight, 
alleged that the stranding was due to the negligence 
of the first tug, & counterclaimed against her for 
the loss of cargo & for any salvage they might have 
to pay the other salvors. They further submitted 
<-hat the agi'ecment with the second tug should 
be set aside as unreasonable & made under duress : 
— Held : (1) i.lie first tug was responsible for the 
direction of the course, & having been negligent 
in respect of it & in not taking soundings, her claim 
for salvage must bo dismissed ; (2) on the authority 
of Smith V. St Lawrence Tow-Boat Co,y No. 5051, 
ante^ the counterclaim of defts. must also be dis- 
missed as their master was guilty of contributory 
negligence in allowing the tug to run on instead 
of ordering her to haul off when approaching a 
difficult port in foggy weather. — The Altatb, 
[18971 P. 105 ; 00 L. J. P. 42 ; 70 L. T. 203 ; 
45 W. R. 022 ; 13 T. L. R. 280 ; 8 Asp. M. L. C. 
224. 


Annotations : — As to (1) Consd. The Duo D’Auinalo (No. 2), 
[10041 P. GO; The Harrest Home, [1004] P.409. Generally, 
Refd. The Forfarshire (1008), 78 L. J. P. 44. 

5124. Compulsory pilotage.] — 

Where a ship in tow of a steam tug suffers damage 
by reason of the negligence of those on board the 
tug, her owners are entitled to recover in respect 
of that damage from the owners of the tug, not- 
withs^nding the fact tliat the negligence of a 
pilot in charge of the ship by compulsion of law 
(contributed to the mischief. — The Adam W. 
Spies (1901), 70 L. J. P. 25. 

Effect of special condition.] — See Sub-sect. 1, 
A. (6), pofit. 

Liability for collision.] — See Part XIT., Sect. 0, 
sub-sect. 1, C. (b), post. 


(6) Special Conditions Relieving Tag, 

5125. “Negligence or default “ — Effect on im- 
plied warranty of fitness.] — The Undaunted, No. 
5058, ante. 


5126. Applies only to defaults in performing 

contract — Not to abandonment of tow.] — Deft, 
contracted to tow pltfs.* schooner C. P. on a round 
voyage of wliich the first stage was Immingham to 
Hartlepool. Through the negligence of deft.’s 
tug masters the vessels got into Robin Hood’s Bay 
on the night of Oct. 23. The tugs got aground k 
lost their hiiwsers & the C. P. came to anchor. 
The tugs got afloat on the early morning of Oct. 24 
& proceeded t^o Hartlepool, leaving the C. P. in 
the bay with a rising N.E. wind. Tlie (7. P. 
remained in the bay making vain attempts to get 
out until Oct. 20, when about 3 p.m. she drifted 
on to the rocks & became a constructive total loss. 
It appeared that deft, had ordered another tug to 
go to the C, P., but cancelled the order, as he 
thought, erroneously, that the Salvage Assocn, 
had sent tugs to her assistance. In an action by 
pltfs. for the loss of their vessel by reason of doft.’s 
breach of contract or duty deft, pleaded the 
exception clause in the towage contract whereby 
the tug owner was not responsible {inter alia) 
for “ any damage or loss that may arise to any 
vessel or craft being towed, or about to be towed, 
or having been towed, . . . whether such damage 
arise from or be occasioned by any accident or by 
any omission, breach of duty, mismanagement, 
negligence, or default of the steam tug owner, or 
an 3 ^ of his seiwants or emplo^'ees ” ’.-—Held: as 
deft, had at any rate temporarih" given up any 
attempt to continue the towagt' had left the 
performance of his duty to otliers, ho could not 
avail himself of the words “ default of the steam 
tug owner,” whi(;h only extended to cover defaults 
during the actual performance of the duties of the 
contract. — The Cap Palos, [1921] P. 458 ; 91 
L. J. P. 11 ; 126 L. T. 82 ; 37 T. L. R. 921 ; 15 
Asp. M. L. C. 403, C, A. 

Annotations: — Consd. The Refricrorant, [1025] P. 130. 

Mentd. L. & N. W. T\y, v, NeOson, [1022] 2 A. (’. 2(53 ; 

Buerger v, Cnnard S.S. Co., [1925] 2 K, B. (5 50. 

5127. .] — The Refriherant, No. 

5074, ante, 

5128. Breach of harbour regulation.] — 

The master of a steam tug who had contract-ed to 
tow a fishing smack out of the harbour of Great 
Yarmouth to sea on the tenns that liis owners 
should not be liable for damage arising from any 
negligence or default of theiusohes or their ser- 
vants after the towage liad b»‘en in part performed, 
took in tow in addition to the smack six other 
vessels, & in consequence was unable^ to keep the 
fishing smack in lior course, so tliat she went 
aground & was lost. By Jiaving more than six 
vessels in tow at once the master of the tug dis- 
obeyed a regulation made by the harbour master 
of Great Yarmouth undfu* statutory authority : — 


Ltd. V, Tub Sexator Jansox, [1910] 
•* W. W. R. 458 ; 10 Exch. C. R. 105 ; 
40 D. L. R. 1 GO.— CAN. 

e. Effect of inevitable accident ,] — 
lu an action against the owners of a 
tug, claiming damages for negligence 
In towing pitf.’s schooner, whereby she 
was injured, it appeared tliat tlio 
schooner in tow, going up a river, 
arrived at a narrow part or tlio river, 

having to make a sudden turn at 
a critical point In tiro river, was struck 
by a sudden sauall of wind & forced 
on shore : — Held : the injury was duo 
to inevitable accident, the tug being 
suflaciently powerful, & having been 
properly managed by those on board 
it ; & tho action should bo dismissed. 
—ATWOOD V, Cans (1893), 40 N. S. 11. 
130.— CAN. 

f. .] — If, In the course ’of tho 

performance of the contraot of towage 
any Inevitable accident happens to the 
one, without any default on tho part 
of the other, no cause of action will 


arise.— -liBAP v. The Liulie (1907), 11 
Exoh. C. R. 274. — CAN. 


g. .] — MoCormioe V . 

CRNNBS - McNaUGUITOX IjIXE, 
Uxiox Lumber Co., JiTd. v, 
cEXNES-McNAuonj’ox Ltxe, 
((Jrit.) (1919), 18 Exch. C. R. 
45 D. L. R. 392. — CAN. 


Sin- 
Ltd., 
Six- 
Ltd. 
357 ; 


h. JVtiat amounts to ineintable 

accident ] — In attempting to avoid a 
collision with a black gas buoy in a 
channel, which became Invisiblo owing 
to a snowstorm, tho master of a tug, 
after passing an upbound steamer, 
starboarded his vessel & ran his tow, 
composed of several barges. Into 
shallow water, thereby bringing about 
a collision between them : — Held : It 
was not an Inevitable accident & could 
have lieen avoided by the exercise of 
ordinary caution & maritime skill ; 
the ooUlalon was caused by tho im- 
proper starboarding of tho tug, Its 
failure to take soundings, & the fail- 
ure to anclior. — G ipp v, Sixcexnes- 


MoNaugiitox Line, Ltd. (Que.) 
(1919), 18 Exch. O. K. 366 ; 45 

D. L. R. 402.— CAN. 

k. Jurisdiction of vinriUme court.] 
— Tho maritime ct. cannot entertain 
a cause of damage to a tow, arising 
from the ncglig<Mioe of the towing 
vessel where no collision between 
vessels occurs. — T he Sir S. L. Tilley, 
8 C. L. T. Oco. N. 15G.— CAN. 

l. Damages — Itight to include freight 
— Cargo forwarded, by tug oumers ,] — 
Pltfs. had underiaken to carry a 
cargo of stone In their schooner from 
C. to P., ^ had g«)t as far as K., where 
she was injured by tho negligence of 
defts.* servants in towing her. The 
stone was forwarded by defts. to P. 
In an action brought by pltfs. for the 
injury : — Held : they could not re- 
cover as damages any part of the 
frelglit, for they might adopt defts.’ 
act, & recover the Arhole from the ooii- 
signees. — S tevtinison r. (;atahn (1865), 
25 U. C. R. 102.— CAN. 
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A, (b)f d!c B,; enib-8eci. 2. Part XII, Sect. 1.] 

Held : the loss of the smack was occasioned by the 
negligence of the master of the tug, but the owners 
were protected from liability by the terms of the 
towage contract. — The United Service (1883), 

0 P. 1). 3 ; 53 L. J. P. 1 ; 49 L. T. 701 ; 32 W. B. 
5f)5 ; 5 Asp. M. L. C. 170, C. A. 

.4Nwo//i,/iV)n:~Refd. The Wostoock (1911), 104 L. T. 73C. 

5129. Insufficient supply of coal.] - The 

Undaunted, No. 5058, anie, 

5130. .] — P. & CO., a firm of river carriers, 

hired a barge from J. for a period of twelve months. 
A^liile on liire, the barge, which was being towed 
with five others belonging to various owners by a 
tug owned by defts., througli the negligent naviga- 
tion of the tug came into collision with pltfs.* 
barge & damaged her. Defts. admitted liability, 
but claimed to be indemnified either by 11. or F. 

& CO., or by both of them, under the condit ions of 
the terms of towage. 

The first term was “ that on the hiring or employ- 
ment of the steam tug the master & crew thereof 
shall be held to become the servants of & identified 
with the vessel or craft being towed, & under the 
control of the person in charge of such vessel or 
craft duHng tlie performance of the contract.” 

The next sentence, a long one, was in two parts ; 
the first, an exception clause relieving the tug 
owners from responsibility for various acts, 
neglects & defaults, ended with a semicolon, & 
continued as follows ” & tlie owners or persons 
interested in the vessels or cr; ft so being towed 
. . . shall do undertake to bear, satisfy & in- 
demnify the steam tug owners against all liability 
for the above-mentioned mattei*s & against all 
costs <fc charges in respect of any law expenses or 
fictions that may arise or be brought against the 
said tug owners in relation to /iny such loss or 
damage, actmal or alleged.” 

On the facts, the ct. found that the contract 
with deft-s. to tow the barge vras made on behalf 
of F. & CO. only i—Held : although the first 
sentence of the conditions of towage might be 
inapplicable to a case where more than one barge 
was in tow, it did not follow that the remainder 
was inapplicable ; F. k co. were ” persons in- 
terested ” in the craft being towed, & the con- 
ditions imposed upon them an obligation to 
indemnify defts. ; under the indemnity for costs, 
defts., so far as their own costs against pltfs. were 
concerned, were entitled to costs as between solr. 
k client. — ^The Biverman, [1928] P. 33 ; 97 

L. J. P. 39 ; 138 L. T. 303. 

5131. “ Perils of the sea ’’ — Master of tug exer- 
cising honest Judgment.] — Where the owner of a 
steam tug contracts to tow a hull into a port, 
subject to a condition that he is not to be liable 
for the breaking of hawsers or perils of the sea, & 
the master, exercising an honest judgment, does 
what eventually leads to the loss of the hull by 
reason of perils of the sea, the owner is not liable 
for negligence. — O rqe v . New Steam-Tug Co. 
(1858), 31 L. T. O. S. 85. 

5132. “ All transporting to be at owner’s risk ” 

^ No protection against negligence.] — By a tender 
in writing, accepted by pltfs., defts. undertook to 
carry out certain repairs to pltfs.’ vessel, &, for that 
purpose, to “ transport vessel from berth to dry 
dock, finding all tugs, pilots, watermen & boats, 
sufficient hands for managing ship ... & all items 
of transportation to loading berth.” In tlie margin 
were printed the words ” all transporting to be at 
owners’ risk.” 

During the transportation of the vessel at night, 
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with the aid of one tug, from dry dock to loading 
berth, she got adrift from the tug, k sustained 
damage, owing to the parting of an alleged defective 
rope belonging to the ship, k t<o the delay caused 
by the thimble eye of a wire hawser, also belonging 
to the ship, not fitting the towing liook : — Held : 
defts. were liable, for, after undertaking to find 
“ all items of transportation,” they had omitted to 
ascertain that the necessary items, whether belong- 
ing to the ship or not, were efficient for the purpose, 
k owing to this neglect on their part, two tugs 
were, in the particular case, required for the safe 
handling of the vessel. Defts., therefore, could not 
avafi themselves of the marginal note as a pro- 
tection against their own negligence, for the mean- 
ing of the contract, in respect of the transportation, 
was that, if defts. exercised reasonable care k skill 
in carrying it out, pltfs. would incur the risks 
incidental to navigation. — T he Forfarshire, 
[1908] P. 339 ; 78 L. ,T. P. 44 ; 99 L. T. 587 ; 11 
Asp. M. L. 0. 158. 

Annotation : — Consd. Pyrnaii S.S. Do. Hull & Harnsloy 

Hy. (1914), 111 L.T. 41. 

5133. “Tug finding all items of transpor- 

tation’’ — Failure to ascertain necessary items.] — 
The Forparsiiire, No. 5132, ante. 

5134. Damage arising from “ towing gear ’’ — 
Limited to defects arising during towage — Defective 
rivets at commencement.] — The West Cock, No. 
5055, ante. 

6135. Meaning of “ towing gear ’’ — Rivets 

attached to bulkhead.] — The West Cock, No. 
5055, code. 

5136. Notice of condition — Question of fact.] — 

The master of a steam tug, of which defts. W(‘rt‘ 
owners, was employed by pltf. to tow his smack 
out of a harbour. In so doing the smack was 
stranded through the alleged negligence of the 
master. Pltf. had on previous occasions hired 
defts.’ steam tug, <te on paying the charge had 
received a receipt, upon the back of which was 
printed a notice that defts. would not be answer- 
able for damage occasioned by any supposed 
negligence of their servants : — Held : it was a 
question for the jury whether the contract was 
made on the terms printed on the back of th(‘ 
receipts. — S ymonds v. Pain (1801), (5 H. k N. 
709 ; 30 L. .1. Ex. 250 ; 158 E. B. 293. 

Annotation : — Mentd. 11. v. Dennis, [1894] 2 Q. B. 4r>8. 

5137. Acceptance of condition— Condition ap- 
plicable to specified tugs — Damage by unspecified 
tug — Owner of tow director of tug company.]— 
A tug while towing pltf.’s vessel came into collision 
with k sank her. T^he tug was chartered by defts., 
a co., to work with their own tugs, k one of the 
terms on which the co. towed vessels was that they 
would not be answerable for loss or damage to any 
vessel in tow of their tugs, which were specified by 
name, whether occasioned by the negligence of 
their servants or otherwise. The tug in question 
was not one of those specified, but jdtf. was a 
director of deft, co., & was aware of the chartering 
of the tug : — Held : pltf. must be taken to have 
impliedly agreed to employ the tug on the same 
terms as the other tugs of the co., k hisk claim was 
therefore barred by the condition. 

By the terms of the above charterparty defts. were 
to appoint a captain as pilot, k all damages were 
to be for charterer’s account. The collision was 
occasioned solely byltho negligence of defts.’ captain : 
— Held: an action in rem would not lie against the 
tug, for the maritime lien arising from collision is not 
absolute, k the owners not being personally liable 
for this collision, k the charterers being exempted 
by the terms of their contract with pltf., the primd 
facie liability of the vessel was rebutted. — ^T iho 



Part XII. — Collisions. 


685 


Tasmania (1888), 13 P. l). no ; 67 L. J. P. 49 ; 
69 L. T. 263 ; 6 Asp. M. L. C. 305. 

Mentd. Tho Hipou city, [1897] P. 226 ; The 
tl900J P. 34 ; Tho Sylvan Arrow, 11923] 


5138. Method of raising issue — Reply to defence 
of tow—Equlvalent to new claim.]— The Uigh- 
LAND Glen (1927), 1(54 L. T. Jo. 480, C. A. 

Contract of indemnity— Effect on liability for 
collision.] -aSVc Tart XII., Sect. (5, sub-sect. 1, 0. 
(6), post. 


B. LiahtlUij of Tow. 

5139. Liability for wrongful acts — Effect of con- 
tributory negligence.]— Bland v. Ross, The 
Julia, No. 5114, ante. 

5140. Negligence — Tug prevented from 

completing agreement.] —T he Valsesia, No. 5071, 
unit. 

Collision.]- Sec I’art XII., pout. 

Salvage.]— l*ait XV., post. 


Sub-sect. 2. — Liability to Third Parties. 

5141. Whether tow responsible for acts of tug.] — 
The Kingston-by-Sea, No. 5985, post. 

5142. .]— The Niobb, No. 5053, ante. 


5143. Failure to carry light.] — The Hester 

V. The Giraffe (1853), 10 L. T. 242. 

5144. Dependent on facts.] — A tow is not 

liable in law for the wrongful act of her tug merely 
because of the relation of tug & tow. Whether 
a tow is liable or not depends on tlie facts in each 
case. 

A barge in tow of a tug collided with a steam- 
ship. The conti*ol of the navigation of the tug 
& barge was in the hands of those on the tug : — 
Held : on the evidence given the steamship was 
to blame for not keeping her course & speed, A, 
as the tug was also to blame, A the cargo was not 
to blanje, pltfs. were entitled to recover the whole 
of their damage froin the owners of the steamship. 
— The Seacombe, [1912] P. 21 ; 81 L. J. P. 3(5 ; 
lOG L. T. 246 ; 28 T. L. R. 107 ; 50 Sol. Jo. 140 ; 
12 Asp. M. L. C. 142, C. A. 

5145. .] Devonshire (Owners) v . 

Barge Leslie (Owners), No. 5320, post. 

5146. Liability for negligence— Although no 
actual damage by tow.] — The Niobe, No. 5053, 
ante. 

5147. Unless due to sudden manoeuvre 

of tug.] — The Niobe, No. 5053, ante. 

Liability for collision.]— iSee Part XIL, Sect. 0, 
sub-sect. 1, C. (tt), post. 


Part XII. — Collisions. 


Sect. L- DEFINITION. 

5148. Striking together of navigable objects.} — 
Pltf. underwrote a tiiiui policy on a steamer, 
containing a clause that if the steamer sliould 
come into collision with any other vessel A the 
insured should have to pay damages the insurers 
would pay. Deft, under^vrote a policy of re- 
insimance on the same steamer for same peiiod, 
subject to same clauses conditions as the 
ojiginal jxjlicy At to pay as miglit be paid thereon, 
but only to 5 )ay all claims for loss or damage done 
or received through collision. During the period 
covered the steamer struck a barge, which liad 
just been sunk by collision with another vessel 
& the steamer was damaged. The barge was 
raised next day, & sailed to lier liome port & was 
rejiaired ; — Held : although at the moment wdien 
the steaniei* stiuek her, the barge could not^ liavt* 
been navigated, yet-, as sJie became navigable as 
soon as she was raised there was a collision betwc*en 
two navigable vessels, in r(*spect of which pltf. 
was entitled to recover on the jioliey of re- 
insurance, 

“ Collision,” when ustd alone, without other 
words, means two navigable things coming into 
contact (Biguam, J.).— Chandler v. Blogg, 
[1898] 1 q. B, 32 ; ($7 L. J. Q. B. 330 ; 77 L. T. 
524 ; 14 T. L. R. 00 ; 8 Asp. M. L. C. 349 ; 3 
Com. Cas. 18. 

Annotation : — Refd. Maiicoiuuaidad Del Vapor Frumiz v. 

Royal Exchange Asscc., 11927] 1 K. B. 507. 

5149. .j — The true meaning of collision is 

not a mere striking against, but a striking together 


PART XI. SECT. 3, SUB-SECT. 1.— B. 

m. Liabilili/ for v.ron[jful acts — 
J\'effligcnce — Navigating without pilot 
in intricate channel. \ — lie Tub Gueli’H 
(1883), 9 g. L. U. 58— CAN. 

PART XI. SECT. 3, SUB-SECT. 2. 

6141 i. Whether tow responsible for 
acts of tag .] — Defts. placed their own 
Boow & a hired tug, of which tho 


(Gorell Barnes, J.). — The Normandy, [1904] 
P. 187 ; 73 L. J. P. 55 ; 90 L. T. 351 ; 52 W. R. 
034 ; 20 T. L. R. 239 ; 9 Asp. M. L. C. 568, D. C. 

Annotations: — Consd. The Upceme, [1912J 1\ 160. Refd. 

Maucomunidad Del Vapor Fnmiiz i*. lioyal Exchange 

A8.SCC., [1927] 1 K. B. 567. 

5150. Collision between two “ ships ’’—Meaning 
of “ ship.”] — A collision took place between a 
steamship a fisliing coble. The coble sank, A 
three men on board were lost. The coble was of 
I ten tons burthen, twenty four feet in length, 
decked forward only, with two movable masts, 
& a sail for each. She was accustomed to go 
twenty miles out to sed, A to remain out for souk* 
hours at a time, A was usually under sail, but was 
sometimes propelled by oxrs wlien convenient. 
An inquest W’iis Jield on (he body of one of the men 
who was lost, A a solr. appointed by the Board 
of Trade took notes of the e\ddenct‘, A forwarded 
them to tho Board, who ap])lied to two justices 
to hold an inquiry into tlio collision. The justices 
held tlu‘ inquiry, decided that the t^oble W’as a 
seagoing ship, that theio was a collision between 
two ships, A that the master A mate of the steamer 
did not duly render assistances to save life, A 
ordered that the ceu‘tifi cates of the master A mates 
of the steamesr should be suspeuided for three 
mouths; — Held: (1) if the cobles were a ship, 
one ship had caused loss to another, A even if 
she wore not, there was a casualty to the steam- 
ship, A therefore thoi*e was a case for investiga- 
tion ]jy the magistrat/cs under 17 A 18 Viet. c. 104, 
s. 433 ; (2) tlie word “ ship ” applied to all craft 


master was the owmsr, alongside 
pltf.’s SCOW’, by order of the foreman 
of defts.* scow, to wlioso <n*(lors tlus 
master of the tug was bound to con- 
form. Pltf.’s scow <5anght lire from 
si)ark8 emanating from the smoko 
stiKsk of the tug, & was destroyed : — 
Held : deft/S. were bound to omit 
no reasonable preoautions to avoid 
injuring pltf.’s property ; & th(‘y wore 
liable fur the negligence of the master 


ot the tug in so placing it as to oom- 
mimicate fire to pltf.’s scow, os in so 
doing he was obeying tho order of 
diifts.* foreman, & was under his direct 
& perstmal control. — C ram v . Ryan 
(1891), 25 O. K. 524.— CAN. 

6141 ii. .] — Tow bold liable for 

negligence in the navigation of the tug. 
— The Wandrian r. Hatfield (1907), 
38 ti. C. R. 431.— CAN. 
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Sect, 1. — Dcfiriiiion, Sect, 2: Sub-aecUt, 1, 2 <£: 3. 


which substantially went to sea Sc only used oars 
as an auxiliary power, Sc there had been a collision 
between two ships wuthin 25 & 26 Viet. c. 63, s. 33, 
& therefore the order w’^as good. — Ex p, Ferguson 
(1871), L. R. 6 Q. B. 280 ; 40 L. J, Q. B. 105 ; 24 
L. T. 96 ; 10 W. R. 746 ; 1 Asp. M. L. C. 8 ; mh 
nom, lie Thames Steamer, Ex p, Ferguson, 35 
J. P. 468. 

Annotatioi^ : — As to (2) Consd. The C. S. Butler (1874), L. ll. 

7 P. D. 126. Refd. The 

Gas P^loat Whitton No. 2, [1896J P. 42. Qeti£raUy, Mentd. 

The GaunUet (1871), L. k 3 A. & E. 381. 

For purposes of Admiralty jurisdiction.] 
Admiralty, Vol. I., pp. 139-143, Nos. 467-509. 

For purposes of county court jurisdiction in 
Admiralty.] — See Admiralty, Vol. I., pp. 245, 
246, Nos. 1722-1733. . 

For purposes of marine insurance.] — See Insur 
ANCE, Vol. XXIX., pp. 213-215, Nos. 1702-1716 


Sect. 2.— RULES OF GOOD SEAMANSHIP. 

Sub-sect. 1, — Launching a Vessel. 

5151. Duty to give notice of launch — Customary 
or reasonable notice.] — ( 1 ) When a launch is about 
^ take place in a river, reasonable notice of the 
intended launch should be given ; & such notice 
must be sufficiently specific, with respect to the 
time w’hen the launch is to take place, as to pre- 
vent vessels na\igating in the river from im- 
knowingly incurring risk or loss. 

(2) It is further necessary that a good look 
out should bo kept. Sc great care should be taken 
to prevent (he launch from coming into collision 
with any other vessel. — The Blenheim (1846), 
2 Wni. Rob. 421 ; 4 Notes of Cases, 393 ; 10 Jui*. 
79 ; 160 F. R. 814. 

AvmUiiinns :—As to (1) Folld. The Viaiina (1858), Sw. 405. 

Refd. The Glcugarry (1874), 2 I*. D. 235 ; The Highland 

M Highland Loch, 

llUl 1 J P. 2bl. 

5152. •]—(!) On the occasion of a 

ship s launch, those in charge of the launch are 
bound to give the customary notice ; if there is 
no custom, then reasonable notice. 

As to what is adequate notice, if one custom is 
universally observed, it is sufficient to show that 
that custom was followed, because ... no one 
is bound to do more than the custom of the place 
requires. . . . You will have to consider whether, 
in the circumstances, those in charge of the launch 
ought not to have obtained the assistance of the 
harbour-master to keep the way clear, or at least 
whether they ought not to have had boats in 
attendance to give timely warning to vessels 
(Dr. Lushington). 

(2) The party launching must prove that such 
notice was given. 

(3) Vessels navigating the river are bound to 
observe reasonable signals of an intended launch. 
—The Vianna (1858), Sw, 405 ; 166 E. B, 1187. 
AnrwMipm :^A8 to (1) Refd. The Glengarry (1874), 2 P. D. 

25.^ Hijgr^nd Loch, (191 IJ P. 261. As to (3) Refd. 

Vf Mentd. The 


Qenerallv, 


•iw 9 .a JLAW I X Cl A 1 J J 

The Highland Loch, [1911] P. 261. 

Milan (1861), Lush. 388. 

5153. ,] — (1) Before a launch takes 

place, it is the duty of those conducting it to give 
a sufficient notice according to the usages of the 
place. 

(2 ) If in the course of a launch a collision takes 
place, the burden of proof is upon those engaged 
m the launch to show that sufficient notice had 
been given of the intended launch. 

(3) In a cause of damage by collision with a 
iaunch, sufficient notice having been given of the 


intended lawch, the other ship was held to blame 
for not having kept out of the way. 

(4) In the river Mersey to give notice of a 
launch taking place it is customary to have the 
ship dressed in fiags for an hour or more before 
high water, about which time the launch takes 
place ; to have tugs, one at least also dressed 
m flags, plying about some time before the launch 
in front of the yard where the ship is lying ; Sc 
there are usually a number of small boats lying 
off ready to pick up timber when the ship comes 
away. — The Glengarry (1874), 2 P. D. 235, n. ; 
43 L. J. Adm. 37 ; 30 L. T. 341 ; 23 W. R. 110 ; 
2 Asp. M. L. C. 230. 

Annotations: — As to (3) Apld. The Cachapool (1881), 7 
P. 1). 217. Oenerally, Refd. Tho Andalusian (1877), 2 
P. D. 231 ; The Highland Loch, I1911J P. 261. 

5154. .] — When a vessel is launched 

in a river the law casts ui)on the persons in charge 
of the launch the obligation of conducting the 
launching operations with the utmost precautions 
Sc of giving such notice as is reasonable Sc sufficient 
to prevent any injury to passing vessels. — The 
Andalusian (1877), 2 P. D. 231 ; 40 L. J. P. 77. 
Annotations : — Folld. The George Iloper (1883), 8 P. D. 119. 
Refd. Tho Highland Loch, 11911J 1*. 261; Admiralty 
Coinrs. V. S.S. Volute, [1922] 1 A. C. 129. Mentd. S.S. 
Australia v. S.S. Nautilus, J1927] A. C. 145. 


5155. 


Rules of the Mersey.] — The Glen- 


garry, No. 5153, ante, 

5156. .] — The George Roper, No. 

5102, post. 

Local navigation rules of the Mersey.]— See 
Sect. 4, sub-sect. 7, post, 

6157. Evidence of notice — Onus of proof.] 
The Vianna, No. 5152, ante, 

5158. .] — The Glengarry, No, 5153, 

ante, 

5159. Precautions to prevent collision.] -- 

Alcock V , Doxi-'ORD (1850), 7 L. T. 102. 

5160. Look out.] — T hp: Blenheim, No. 

5151, ante, 

6161. Signal .] — The U,, a tug steamer, 

when being launched in the river Tyne, ran stern 
foremost into the starboard side of the steamei* 
Offer, then passing down the river, Sc negligently 
being at that place : — Held : notwiilistanding 
the iter's negligence, the U, miglit, by ordinary 
care, such as giving a signal before launching, 
have avoided the consequences of such negligence, 
& therefore, botli being to blame, half the damage 
only was payable by U . — The United States 
(1805), 12 L. T. 33 ; 2 Mar. L. C. 100, P. C. 

Annotations .—Refd. The Glengarry (1874), 2 P. D. 235 ; 
Tho Highland Loch, [1911] V. 261. 

5162. Attendance of tug bearing requisite 

warning.] — Persons in charge of a launch are bound 
to take the utmost precautions to avoid injury to 
passing vessels, such ijrecautions being in the 
circumstances no more than reasonable. It is 
their duty to have a tug in attendance on a launch 
in the Mersey, decorated so as to indicate that a 
launch is imminent, &, if necessary, to warn 
approaching vessels. — The George Roper (1883), 
8 P. D. 119 ; 52 L. J. P. 69 ; 49 L. T. 185 ; 31 
W. R. 053 ; 5 Asp. M. L. C. 134. 

Annotations :—Rad. The Highland Loch, [191^] P. 201 ; 

Admiralty Comrs. v, S.S. Volute, [1922] 1 A. C. 129. 

6163. Duty of vessels in vicinity.] — The 

Blenheim, No. 5151, ante, 

6164. .] — The Vianna, No. 5152, ante. 

6166. .] — The United States, No. 

6161, ante. 

6166. — 
ante, 

6167. 


— .] — The Glengarry, No. 5163, 

— .] — Sernble : a vessel at anchor 
in the track of a vessel about to be launched is 
bound to get out of the way of the launch if she 
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has had wai*ning of the launch in due time & 
facilities for moving out of the way in time, such 
as a tug offering & being ready to tow her, are 
afforded those in charge of the launch. — T iik 
Caciiapool (1881), 7 P. D. 217 ; 40 L. T. 171 ; 4 
Asp. M. L. C. 602. 


AimoUUwm The nisrhland Loch, 11911] P. 2G1. 

Menta. Mersey Docks & Harbour Board, Gore & Durrani 

V . Cunard S.S. Co., The Scrvia, The Cnrinthia (1898), 78 

L. T. 54 ; Sea lusce. v. Bloffgr (1898), 78 L. T. 785 ; Tho 

Servla, The Carinthia, 11898] P. 9G. 

5168. Request to slip anchor — Un- 

reasonable refusal to comply.] — Dcfts., being 
about to launch a steamship which they had built 
in their shipbuilding yard on the Mersey, arranged 
with the owners of a buoy wliich was thought to 
be in the line of the launch for its removal. The 
buoy was removed, but its mooring chains were 
left unmarked at the bottom of the river. Pltf.’s 
ketch, which was sailing up the river on the flood 
tide on the morning of the intended launch, finding 
the \yind falling liglit, let go her starboard anchor 
A drifted up the river dragging her anchor, which 
fouled the mooring chains. The master being 
unable to free the anchor, defts. sent messages to 
him warning him that his ketch was in a dangerous 
position & advising him to slip his anchor & 
clear away, but the master refused to slip unless 
defts would make themselv^es answerable for the 
anchor. Defts., deeming it dangerous to life A 
property to postpone the launch believing the 
risk of a collision with the ketch to be slight, 
launched the steamsliip, eVs a collision occurred. 
In an action of damage by collision brought by the 
owners of the ketch ; — Held : the ketch acted un- 
reasonably in refusing to slip her anchor & was 
alone to blame, inasmuch as clefts., in the dilemma 
in which they w^ere placed by the action of the 
ketch, rightly chose tlie lesser of two risks. — 
PiiANCES (Owners) v, IIiohland Loch (Owners), 
The Uighland Loch, [1912 1 A. 0. 312; 81 

L. J. P. 30 ; 100 L. T. 81 ; 28 T. J.. U, 213 ; 12 
Asp. M. L. C. 100, H. L. 


Sub-sect. 2. — Getting Under Wav. 

5169. Want of due caution — Towing vessel from 
dock to dock at night.] — Held: to be a want of 
due caution to move, by means of a steam tug, a 
shij) from one dock to another, at night time. 
Under such circumstances, a ]>ilot on boai’d the 
ship being towed has no such charge or control 
over her movements as to exculpate tlic owners. — 
The Borussia (1856), Sw. 94 ; 27 L. T. O. S. 72 ; 
4 W. R. 602 ; lOG K. R. 1037. 

5170. Endangering other vessels.] — Wliere 

the improper navigation of deft.’s vessel consisted 
in getting under way for the jiurposc of docking, 
under circumstances which render ed that proceed- 
ing dangerous to other vessels, & deft, only proved 
that the pilot, as w'ell as the captain, was on deck 
givii^ general orders, but did not prove the 
particular order, nor produce tlie pilot as a witness : 
— Held : deft, remained liable for the damage. — 
The Carrier Dove (1863), Brown. & Lush. 113 ; 
2 Moo. P. C. C. N. 8. 260 ; 167 E. R. 321, P. O. 
ulnnofcduww Mentd. The Livia (1872), 25 L. T. 887; 

Oakley v. Speedy (1879), 40 L. T. 881. 

5171. Inadequate lights.] — When a vessel 

casting off from moorings in a navigable river 


places herself at night partly athwait the fairway, 
so that her regulation lights cannot be seen by 
vessels astern of her coming up the river, she is 
bound to make use of some conspicuous signal to 
warn them of her position. — The John Fenwick 
(1872), L. R. 3 A. & E. 500 ; 41 L. J. Adm. 38 ; 
26 L. T. 322 ; 1 Asp. M. L. C. 249. 


Sub-sect. 3. — Carrying and DiiopriNG 
Anchor. 

5172. Steamer grounding In front of overtaken 
schooner— Duty of schooner to drop anchor — To 
avoid collision.] — Where a steamer coming up a 
river during a liigh spring tide, & late at night, 
after passing a schooner also coming up the river, 
took the ground, A wdiilst aground was subse- 
quently run into by the schooner : — Held : even 
assuming the steamer to have been 300 yds. ahead 
when she grounded, it was not the duty of the 
schooner, under the circumstances, to have 
dropped her anchor, with the view of avoiding 
the colhsion k, the steamer w as solely to blame. — 
The Elizabeth, The Adalia (1870), 22 L. T. 74 ; 
3 Mar. L. C. 345. 


5173. Vessel prevented from dropping anchor — 
Inevitable accident.] — (1) A vessel in jiort was 
moored to a buoy, the use of which w'as sanctioned 
by the authorities, k a storm being expected, she 
also had her anchor ready to drop. The mooring 
buoy broke k the vessel drifted. She attempted 
to cast anchor, but w^as prevented by ine^dtable 
accident. She came into colhsion with another 
vessel which was properly moored : — Held : the 
first vessel had not contributed by negligence to 
the colhsion, 

(2) Where the master of a ship takes all such 
lirecautions as a man of ordinary prudence k skill, 
exercising reasonable foresight, w^ould use to avert 
danger, liis owners are not held responsible 
because he may have omitted some possible pre- 
caution which the event suggests that he might 
have resorted to. 

(3) When the autliorities of a port permit vessels 

to moor k take in & discharge cargo at a certain 
buoy, it must be assumed tliat they sanction the 
use of the buoy k treat it as a proper k sufficient 
mooring i)lace. — Doward Jandsay, The 

William Lindsay^ (1873), li. R. 5 P. C. 338 ; 29 
L. T. 355 ; 22 W. R. 6 ; 2 Asp. M. 1.. 0. 118, P. C. 


Annotutions : — As to (1) Folld. Tho Vlrg’o (I87C), 35 L. T, 

619. As to (2) Retd. The lUadda (187G), 2 P. D. 34. 

5174. Second anchor— Duty to ensure efficiency 
of.] — The steamsliip J., riding to her port anchor 
in the Dowuis, where a number of vessels were 
brought up, was run into k broken adrift by the 
steamship Z. There was an ebb tide of the force 
of three or four knots, k the J., drifted dowm k 
collided with the steamship C’., wliich w as anchored 
about 500 yards away. The starboard anchor of 
the J, was on the forecastle head k could only be 
let go by means of the crane k catfall. Two of 
the blocks of the catfall were broken by the first 
collision. There was evidence that if the catfall 
had been uninjm'ed it would have taken eight to 
ten minutes to let go the anchor. The engines of 
the /. were put full speed ahead when it was 
found that the second anchor could not be used. 
In an action by the owners of the C. against the 


PART XII. SECT. 2, SUB-SECT. 2. 

n. Duty of master to test his helm ,] — 
Careful navigation requires that the 
piaster of a ship, in a narrow channel 
in leaving tho bank, with another 


vessel oncoming, should llrst test his 
helm, & if ho decides to trust his 
engines 8c Bt,)ering geai*, he should make 

S rovlsion for a possible breakdown or 
tie unanticipated foi*ee or clloct of the 
current from tho oncoming ship. & his 


enwv should bo so placed as to be pre- 
pared to meet the oonsequonces of suoh 
a contingency. — P oplak Bay S.S. Co. 
V , Tiik Charles Dick, [1926] Exch. 
C. 11. 46. — CAN. 
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Sect, 2. — Rules of good seamanship: SvJb-sects, 3, 
4, 5 60 

owners of the J. & the ownei»s of the Z. : — Held : 
both the J, & the Z, were to blame. The Z, was to 
blame for her negligence in breaking the J. adrift, 
& the J, was also in fault inasmuch as in a place 
like the Downs ordinary careful seamanship re- 
quired that, whether steam was being kept up or 
not, the second anchor should be so placed that it 
could be let go at once if necessity ai’ose. — The 
Jessie & The Zaanland, [1917] P. 138; 86 
L, J. P. 108 ; 117 L. T. 342 ; 33 T. L. K. 307 ; 14 
Asp. M. L. C. 139. 

Local rule in Thames.] — Sec Sect. 4, sub-sect. 12, 
P., 2^ost, 


Sub-sect. 4.--Steeuing Gear. 

5175. Breakdown of steam steering gear — 
Failure to have hand gear available.] — In an 

action of damage by collision, it appeared that 
pltf.’s vessel was at anchor in the Mersey when 
deft.’s steamer ran into her in broad daylight. 
The defence was that the steam steering gear of 
deft.’s vessel failed to act in consequence of some 
latent defect, or obstruction, which could not 
have been ascertained or prevented by the exer- 
cise of any reasonable care or skill on the part of 
defts. & that the collision & damage were caused 
by inevitable accident. The steam steering gear 
in question was good of its kind ; it had never 
previously failed to act, & the ;ause of the defect 
in the machine, or of the obstruction in the work- 
ing, could not be discovered by competent persons. 
Part of the gear, including some portion of the 
chain, running between the wheel <fe tlie rudder, 
had been recently renewed, & it was admitted that 
new chain is liable to stretch, but it was proved 
that before the vessel left her anchorage to proceed 
on her voyage, the whole of the gear had been 
tested & found in good order, that the chain had 
been tightened up as occasion seemed to require : — 
Held : defts. were liable, as they had not satisfied 
the burden of proof, for, in order to support the 
defence of inevitable accident, ^ disprove the 
prima facie evidence of negligence, it was necessary 
for them to show that the cause of the accident 
was one not produced by them, & the result of 
wliich they could not avoid, but defts. knew of tlie 
tendency of new chain to stretch, therefore that 
an accumulation of links at the leading wheels 
might possibly cause jamming, & considering the 
crowded condition of the river where the accident 
occurred, the use — or readiness for immediate use 
— of hand, instead of steam, steering gear, was a 
means by wdiich the result could have been avoided. 
— The Merchant Prince, [1892] P. 179 ; 07 
J.. T. 251 ; 8 T. L. R. 430 ; 7 Asp. M. L. 0. 208, 
G. A. 

Annotaiiona : — Befd. The Turret Coiut (1900), 09 L. J. P. 

117 ; The Calderon (1912), Times, Mar. 26 ; The Olympic 

& H.M.S. Hawke, [1913] P. 214. 

5176. ,] — It is the duty of those in 

charge of a steamship steered by steam gear in a 
narrow river, where the navigation is diflicult & 
other vessels are likely to be met, to have the hand 
gear available for use in case of the failure of the 


steam steering gear, even where there is no reason 
to apprehendf the failure of the steam geai*. — 
The Turret Court (1900), 69 L. J. P. 117. 


Sub-sect. 5. — Taking Tug Assistance. 

6177. Failure to obtain tug assistance — Steam- 
ship taking up anchor In gale.] — A steamship 
whilst getting up her anchors in a gale of wind to 
proceed to a safer anchorage, negligently failed to 
obtain the assistance of a tug so as to enable her 
to perform the manoeuvre safely, Hhe was in 
consequence driven against a pier, where she again 
negligently abstained for a considerable time from 
taking the assistance of a tug, which was offered 
to her. Having ultimately taken such assistance, 
she was towed in the only direction then possible, 
when, coming into a heavy seaway A the fullforce of 
a strong gale, the towing hawser parted, <& she was 
driven ashore, doing damage to pltf.’s i)roperty. 
There was no negligence on tlie ]mrt of the ship 
after she took the assistance of the tug. The TTinity 
Masters having advised tlie ct. tliat the breaking 
of the tow rope was a thing that would “ very 
probably ” happen, considering the direction in 
which it was nec(;ssai‘y to tow the sliip after she? 
had collided with the pier, considering the wind 
&. weather she would meet whilst being towed ; — 
Held: the damage following upon such breaking 
of the tow rope was a natiu*al consequence of 
deft.’s original negligence, & the owners of the ship 
were liable for such damage. — The Gertor (1894), 
70 L. T. 703 ; 7 Asp. M. L. C. 472. 


Sub-sect. 0. — Look Out. 

5178. Necessity for look out.] — (1) The rule is, 
that when two vessels approach each other on 
opposite tacks, especially when one is close-hauled 
k> the other has the wind free, the latter must give 
way ; &; if both have the wind against them, the 
one on the larboard tack must give way, <k the 
one on the starboard tack keep her course (Dr. 
Lusiiington). 

(2) It is the duty of the olTicers & crew to take 
care that a look out is kept [per Cur.). — The 
Seringapatam (1846), 2 Wm. Kob. 506 ; 5 Notes 
of Cases, 61 ; 166 E. R. 847. 

5179. .] — ^A steamer with sails up, running 

through a roadstead, ought even by da^ime & in 
line weather to have a man on the look out besides 
the captain on the bridge. — T he Glannibanta 
(1876), 1 P. D. 283 ; 24 W. K. 1033 ; sub nom. 
The Transit, 34 L. T. 934 ; 3 Asp. M. L. C. 233 ; 
2 Char. Pr. Cas. 18, C. A. 

Annotations : — Reid. Tho Olympic & H.M.8. Hawke (1913), 

83 L. J. P. 113 ; 8.8. Hontestroom v, S.S. Sagaporack, 

8.8. HontCBtroom v, 8.8. Durham Castlo, [1927] A. O. 37. 

Mentd. Bigsby v. Dickinson (1870), 4 Ch. D. 24. 

5180. .] — The Craigellaciue, No. 5951, 

post, 

6181. Sufficiency of look out.] — (1) Where a 
vessel at anchor is run down by another, the onm 
lies upon the latter to prove that the collision arose 
from some cause which would exempt her from 
liability. 


PART XII. SECT. 2, SUB-SECT. 6. 

5178 i. Necessiiyfor look out .] — Mon- 
treal Harboub Ck)MBs. V, The 
Universe (1906), 10 Exch. C. 11. 352.— 

CAN. 

5178 il, .] — The absence of a 

good look out in hazy weather on 
board a vessel will go far to Induce 
the ct. to hold her liable in a suit of 


collision. — T he SEHArxiOKE (1863), 11 
L. T. 163.— IR. 

5178 lii. .] — steamer is bound 

both by British dc United States law, to 
keep out of the way of a sailing vessel, 
Sc to keep a look out. The duty to keep 
a good look out is ospocially incumbent 
upon a steamer going at a rapid pace 
in hazy weather, in an ordinaiy track 


of vessels trading from one port to 
another. — T he Nevada (1872), 27 

L. T. 720.— AUS. 

o. Sufficiency of look out — Pilot or man 

at the as look out .] — Richelieu Sc 

Ontario Navigation Co. v. The Cate 
Breton, [1907] A. 0. 112.— CAN. 

p. Bad look out — LUtbilUy for con- 
sequent damage .] — ^Where it appeals by 
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(2) Tlie mere circumstance of having a pilot on 
board will not discharge the master & crew from 
doing their duty, or relieve them or their owners 
from responsibility. 

(3) To constitute a good look out, there must be 
a sufficient number of persons stationed for the 
purpose, & these persons must know <te be able to 
discharge that duty. 

(4) The manner in which a shiji should be 
brought into a roadstead is entirely part of the 
province of the pilot in cliarge, & the master of the 
ship must be governed by his, the pilot’s, judg- 
ment ; therefore, where an accident by collision 
occurs in consequence of the pilot’s error in this 
respect, tlie statute will intervene, & the owners 
of tlie ship will not be responsible for the damage 
caused by the pilot’s want of judgment. — ^T hk 
( iKORGE (1H45), 2 Wrri. Rob. 380 ; 4 Notes of 
(^ases, 101 ; 0 Jur. 070. 

yi nnotations : — jis to (4) Refd> The Velasquez (18(»7), Ij. 11. 

I C. 4UI. Ocnernllu, Refd. The llipon (1848), G Notes 

of CascH, 245 ; Netherlands Steam lloat Co. e. Styles 

(1854), y Moo. P. C. C. 28G. 

5182. .]— “The Rukopa, No. .5220, pofit. 

5183. Duty of crew — Assistance of pilot.] — 
Hcmhle : where the look out lias once leported to 
the pilot or officer of the watch a light on boaid 
another ship, & the reptu't has betui answered, 
tihere is no further duty on the look out to i-eport 
that light a second timi^ on nearing the shii). 

It is unquestionable that as a rule it is the duty 
of the crew of the ship to keei) a look out to 
.assist in that way the pilot in charge (per Cur.). — 
Wood v. Smith, The C-jty of Oambridoe (1874). 
L. R. .5 P. (\ 451 ; 43 L. .T. Adin. 11 ; 30 L. T. 
489 ; 22 W. R.. 578 ; 2 Asp. M. \j, i\ 239, P. (\ 
Annotations : — Refd. Tho Princeton (1878). 3 P. D. 90 ; 

The Condor, I^erkins & llonier r. S.S. (Jondor (1879), 48 

L. J. P. 33; Sea Iiikc-c. r. BJoffg, 11898] 2 Q. B. 398 ; 

Tho Sorvia, The Carinthia, fl898J P. 30 ; Cory r. France, 

Fenwick (J910), 80 L. J. K. B. 341. 

5184. Duty of look out — To observe vessels & 
obstacles in channel.] — [T^ook out menj are sia- 
tioned to sec what vessels or obstacles are in tin 
Channel ; & their attention is directed rather 
such objects than to what is taking place on the 
shore. We are not prepared to impute negligence 
to the look out . . . because it is not shown that the 
existence of this vessel in the basin, with its blue* 
peter flying, was made known by them to the 
pilot (Sir James (Colville). — Moss v, African 
S.S. Co., The Calabar (1808), Ij. R. 2 1*. C. 238 ; 

5 Moo. P. C. C. N. 8. 291 ; 19 L. T. 708 ; 3 Mar. 
Ij. C. 195 ; 10 B. R. .525, P. (k 

Annotation : — Refd. The Alice & Tho Princess Alice (1868), 

L. R. 2 P. C. 245. 

5185. .j — T he Shakkeboro, f 1911 1 

P. 245, n. 

5186. Superior officer relinquishing charge 

to inferior.] — (1) The “ Regulations for Preventing 
Collisions at 8ea,” made under tlie authority of 
Merchant 8hipping Acts, 1854 to 1873, must, under 
36 & 37 Viet. c. 85, s. 17, be strictly followed. 
Actual necessity, not considerations of discretion 

6 expediency, even though skilfully acted on, can 
alone excuse their non-observance. The K, & the 
y., two large steam vessels, coming in opposite 
directions, sighted each other at a considerable 
distance ; they ultimately came into collision. 
The K. alleged that when the two vessels were 
fast approaching each other, the F. improperly 
changed its course ; that the master of the K. 
could not rely on the F. taking a particular course ; 


that to meet possible contingencies he ordered his 
engineers to stand to their engines, & almost 
instantly afterwards gave the order to starboard 
the helm, which he deemed would prevent or 
gi’eatly mitigate the collision, & then stopped & 
reversed the engines. This was not exactly the 
order required by the Regulations, which directed 
that in such a case the engines should be stopped & 
reversed ; — Held : the statutes & Regulations had 
not left the master of the K, a discretion in the 
matter ; he was bound to stop & reverse the 
engines, & as he had not done so at the first moment 
of danger, he had disregarded the Regulations, & 
consequently that tho K» must be held in part 
responsible. 

(2) The gentlemen of skill in the Admlty. Ct. 
appear to have been of opinion that the conduct 
of the second officer in relinquishing his charge to 
one of inferior rank, at a time when his vessel was 
actually manceiivring in order to keep clear of an 
apiiroaching steamer was very reprehensible 
(Lord Watson). 

(3) A man may not do the right thing, nay may 
even do the wrong thing, & yet not be guilty of 
neglect of his duty, which is not absolutely to do 
right at all events but only to take reasonable care 

use reasonable skill ; & I a^cc that when a 
man is suddenly & without warning thrown into a 
critical j)Osition, due allowance should be made 
for this, but not too much (Lord Blackburn). 

(4) [The statutory rule] was enacted with a view 
to obviate the risk & minimise the results of 
collision ; & tlie more imminent the risk the more 
imperative is the necessity for implicit obedience 
to the rule (Lord Watson). 

(5) [The general rules] are laid down to govern 
any person who has charge of a vessel, both for 
the sake of the safety of his own vessel for the 
sake of the safety of the vessels approaching liiin 

I (Lord Hatherlky). — Stoomvaart Maatschappy 

j Navigation Co., T. 

(1880), 5 App. Oas.870 ; 43 L. T. 010 ; 29 W. R. 
173 ; 4 Asp. M. L. C. 300, II. L. 

A nnotatixms : — As to (1) Consd. Tho Benares (1883), 9 P. D. 

16. Distd. S(5iclima v, Stevensc'ii, The Khonddu (1883), 

8 App. Gas. 549. Consd. Cayzer t\ Oarron Co. (1884), 

9 App. Gas. 873. Apld. The Vallejo (1887), 4 T. L. R. 

169. Consd. Tho Memnon* (1888), 1 T. L. R. 501. Refd. 

Woodley v. MiohoU (1883), 11 Q. B. D. 47 ; Tho Beryl 

(1884), 9 P. D. 137 ; Tho Main 0 886), 11 P. D. 132 ; The 

City of Berlin (1907), 98 L. 298. As to (3) Refd. 

Admiralty Gomra. v. S.S. Volute, (19221 I A. C. 129. 

As to (4) Refd. Tho Boynton (1898), 14 T. L. R. 173. 

iiencrally, Refd. The Harton (1884), 50 L. T. 370; S.S. 

Lehanon v. S.S. Ceto, The Goto (1889), 14 App. Caa. 670. 

5187. Look-out's post — On bridge.] — In a col- 
lision in the river Mersey between a steam tug & 
n ferry boat, held by tho Trinity Masters that the 
proper station for the master or look-out man in 
such steamer is the bridge between the paddle 
boxes. — The W 1 RRALI 4 (1848), 3 Wm. Rob. 50 ; (> 
Not.es of Cases, 199 ; 100 B. K. 884. 

5188. •]—(!) I do not know whetlier 

the words “ stationed at the bow ” point to any 
thing different from being stationed on the bridge ; 
but in this case the evidence makes it quite clear 
that the proper place for the look out was the 
bridge (Lord Selborne). 

(2) Upon the trial trip of a vessel, although she 
cannot be officered & manned like a ship on a 
voyage, every precaution must be made to navigate 
safely. . . . All that was necessary was that the pilot 
should be assisted by a sufficient crew to obey his 


the ovldenoe that there was not sufficient 
look-out on board of a ship. Sc a collision 
occurs between such ship & another 
towed by a steamer, because the 
steamer was not seen by such vessel 

J.— VOL. XLI. 


in time to enable her to take the neces- 
sary measures to avoid a collision, the 
want of such proper look-out t>n board 
of such vessel A is sufficient nogrlcct or 
misconduct to make her liable for such 


damaeres, although she adopted the 
most soamanllke & proper oourse when 
a collision was all but Inevitable . — He 
THSaNlAQARA, i2e The EIJ21ABBTU 
(1854), 4 L. C. R. 264.— CAN. 


Y Y 
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orders & carry them out promptly & efficiently 
(Lord Chelmsford). — Clyde Navigation Co. v. 
Barclay (1876), 1 App. Cas. 790 ; 30 L. T. 379 ; 
3 Asp. M. L. C. 390, II. L. 

Amwtationa : — OeneralUj, Reid. The Daioz (1877), 47 L. J. P. 

1 ; Spai^ht v. Todcastlo (1881), 6 App. Cas. 217 ; The 

Indus (1886), 12 P. D. 46 ; The Adam W. Spies (1901), 

70 L. J. P. 25 ; BcechpTove S.S. Co. v. Akt. Fjord of 

Kristlanla, [1916] 1 A. C. 364 ; The Benue, {10161 P. 88 ; 

S.S. Alexander Shukoff v. S.S. Gothland, S.S. Larenberg 

V. S.S. Gothland, [19211 1 A. C. 216. 

5189. In crow's nest — Beachy Head.] — 

The Bethania (1910), cited in Halsbuiy’s Laws of 
England, Vol. XXVI., at p. 480, C. A. 

5190. Bad look-out — Liability for consequent 
damage — Though pilot on board.] — The Eolides, 
No. 6259, post, 

5191. .] — Netherlands Steam 

Boat Co. r. Styles, The Batavier, No. 5231, 
post, 

5192. .]— The Iberia (1839), 9 L. T. 

811. 

5193. .] — (1) A steam vessel, pro- 

ceeding at her full speed, <fe running down a sailing 
vessel, held to be responsible for the damage, not 
having kept the good look out required in such 
circumstances, & the sailing vessel having ex- 
hibited a light as soon as there was reason to 
believe it w^as required. 

(2) The law respecting the exhibition of lights 
by sailing vessels : under common circumstances, 
they need not show a light ; but when there is 
risk of collision, if it is the du y of a steamer to 
steer clear of a sailing ve.ssel, it is reasonable that 
the latter should give notice of her position. 

(3) It would nevertheless be an answer to an 
action at common law for damages, if tlae conse- 
quences of that negligence could have been 
obvi«ated by the suffering party ; for then the 
negligence of the actor would not have been a 
cause of the damage, but the want of due care in 
the sufferer. ... In the (U. of Admlty. the neglect 
to use proper care would be a reason for dividing 
the loss (Parke, B.). — ^^VILLliVM.s v. Chapman 
(1840), 4 Notes of Cases, 585, n. ; affg. S. C. suh 
7 iom, The Iron Duke (1845), 2 Wju. Kob. 377. 
Annotations: — As to (2) Refd. S.S. I-iondonderry v, Dolba- 

dam Castle (Owuere) (1845), 4 Notes of Cases Supp. 

xxxl ; The Victoria (1848), 6 NoU?s of Cases, 176. 

Generally, Refd. The Juliet Erskine (1819), 6 Notes of 

Cases, 633 ; The Europa (185U), 14 Jur. 627. 

5194. .] — (1 ) Where the place was one 

in which there was a cliancc of meeting with other 
ships, the weather was thick & the night dark, with 
snow falling, the master of one of the vessels which 
came in contact having left the deck at the moment 
to two seamen ; such vessel held to be responsible 
for the collision, on the g^imd of want of a suffi- 
cient look out, there being a possibility, had a 
better look out been kept, that the collision might 
have been prevented. 

(2) A party, in such a case, cannot plead in- 
evitable accident, but is liable for the consequences 
which, by possibility, he might have prevented. 
Inevitable accident is tliat which no skill & no 
vigilance could possibly have avoided. 

(3) Where a vessel having been run down subse- 
quently becomes unmanageable, & gets upon a 
sand bank & is lost the presumption of law is that 
her eventual loss is attributable to the effects of 
thti collision, & not to the mismanagement of the 


persons on board. — The Mellona (1847), 3 Wm. 
Rob. 7 ; 5 Notes of Oases, 450 ; 0 L. T. O. S. 474 ; 
11 Jur. 783 ; 106 E. R. 805. 

Annotations: — As to (3) Refd. The San Onofro, [1922] P. 

243 ; The Paludina, [1925] P. 40. 

5195. .] — Netherlands Steam Boat 

Co. V, Styles, The Batavier, No. 6231, post. 

5196. .] — A steamer going ten knots 

on a clear dark night, held to blame on her own 
statement, for if there had been a proper look out 
she must have seen the other vessel in time. — The 
Ericsson (1850), Sw. 38 ; 26 L. T. O. S. 203 ; 160 
B. R. 1000. 

Annotation : — Refd. The Mangerton (1856), 27 L. T. 0. S. 

207. 

5197. .]— The Robert Burrell v. 

The Telegraph (1856), 7 L. T. 166. 

5198. .] — The Walter Hood v. The 

Emigrant (1857), 6 L. T. 300. 

6199. .] — The ITaarburg v. The 

Linda Flor (1857), 7 L. T. 100. 

5200. .] — The Lady Sale v, H.M.S. 

Pembroke (1858), 5 L. T. ISO. 

5201. .] — Where there was neglect on 

the part of the master & crew to keep a good look 
out, & such neglect conduced to a collision, the 
owners were held Uahle for the damage. 

The duty of the pilot is to attend to t he naviga- 
tion of tlie ship & the master & crew to keep a 
good look out. — The Iona (1867), Ij. R. 1 P. C. 
426 ; 4 Moo. P. C. 0. N. S. 330 ; 10 1.. T. 158 ; 
2 Mar. L. C. 479 ; 16 E. K. 344, P. C. 

Annotations : — Refd. The Velasquez (1867), L. H. 1 P. O. 

494 ; The Minna (1808), L. H. 2 A. & E. 97 ; Moss v. 

African S.S. Co.. The Calabar (1868), L. R. 2 P. C. 238 ; 

Clyde Navigation Co. r. Barclay (1876), 1 App. Cas. 790 ; 

The Ovnthla (1876), 2 P. D. 52 ; The Bomie, [1916] P. 88 ; 

S.S. Alexander SIuikolT v. S.S. Gothland, S.S. Laronborg 

V, S.S. Gothland, [1921] 1 A. C. 216. 

6202. .] — The Esk was going down the 

Tliames while the Niord was coming up. The Esk 
was coming round a point on a port helm. As the 
vessels approached each other, the Niord first 
ported her helm, &- then put it hard a-port, till she 
had paid off about five points. The Esk, on seeing 
tlus manoeuvre of the Niord, stopped, & reversed 
her engines, & put her helm hard a-starboard. 
The result was a collision ; — Held : the Esk was 
to blame for the collision ; since, deahng with the 
question as one of general navigation, the Esk was 
in fault, either in not discovering, from insufficiency 
of the outlook, the course that the Niord was 
taking, or in failing, from some other cause, to 
port her helm as she ought to have done. — The 
Esk & The Niord (1870), L. R. 3 P. C. 436 ; 7 
Moo. P. C. C. N. S. 276 ; 24 L. T. 107 ; 1 Asp. 
M. L. C. 1 ; 17 E. R. 105, P. C. 

Annotations: — Refd. The Franconia (1876), 2 P. D. 8; 

The Bywoll Castle (1879). 41 L. T. 747. 

5203. .]— The S. & J. D. came into 

collision. On behalf of the S. it was alleged that 
the red & whiL^ lights of the J. D, were seen on the 
port-bow, Sc> tliat the S. was ported, but that the 
J, D. was starboarded ; — Held : the story on 
behalf of the S, was inconsistent, that the evidence 
showed there was not a good look out on board the 
*V., & that therefore the S, was alone to blame. — 
The Julia David (1870), 40 L. J. P. 54. 

5204. .] — A French tra-wler & a 

schooner came into collision in the English Channel 
in the morning before sunrise. The trawler was 
proceeding at a speed of from two to tliree knots 
an hour. She had her trawl on deck, & was about 
to let it go. A white light was exhibited at her 


q. .] — HEmNGER V, The 

Porter (1898), 6 Exch. C. R. 154; 
wJSrd.. 6 Exeb. C. R. 208.—CAN. 

r. . Thmvgh damaged shin in 


default .] — The .A. H. Badger (1872), 
1 1 N. 8. W. 8. C. R. (L.) 156.— AUS. 

t. .] — The Alhambra 

(1880), Y. A. D. 249,— CAN. 


a. Look^mit called doum to assist 

in working vessel .] — The Clementine 
(1875), Y. A. D. 186.— CAN. 



Part XII— -Collisions. 


691 


masthead, but no side lights were exhibited. At 
the hearing of an action of damage to recover 
for the damages sustained in the collision, the ct. 
found that the collision was caused by the absence 
of any look out on board the schooner. It was 
then submitted that the trawler had infringed the 
Regulations for Preventing Collisions at Sea by not 
exhibiting the regulation side-lights, & by reason 
of such infringement was in fault, within Merchant 
Shipping (Amendment) Act, 1873 (c. 85), s. 17 : — 
Held: (1) the trawler had infringed the Regula- 
tions by not exhibiting the regulation side-lights : 

(2) as in the absence of a look out on the part of 
the schooner, the neglect of the trawler to observe 
the Regulations as to lights could not by any 
jiossibility have contributed to the collision, the 
sect, had no application, & the schooner was alone 
to blame foj* the collision. — The Englishman 
(1877), 3 P. D. 18 ; 47 L. J. P. 9 ; 37 L. T. 412 ; 
3 Asp. M. L. C. 600. 

Annotations: — As to (1) Re!d. The Argo (1900), 82 L. T. 

002. As to (2) Refd. The Hegrinald (1907), 97 L. T. 608 ; 

The Pitifavenoy, [1910] P. 215. OcnerallVt Reid. China 

Merchants’ Stciiiiii Navigation Co. v. Blgnold, The Hochung, 

The Lapwing (1882), 7 App. Cas. 512. 

5205. .J — The IIeiimod No. 6150, 

post, 

5206. .] —The Vaperlanh (1907), 

Shipping Gazette, Nov. 28th, H. L. 

5207. .] — The Etna, No. 5978, post, 

5208. Though damaged ship in 

default.] — T he Renown v. The Rattler (1865), 
2 Mar. L. O. 243. 

5209. Look out men engaged in clearing 

anchor.] — The William v. The Bold Bucc leugh 
(1853), 7 L. T. 166. 

6210. Evidence of — Failure to hear fog 

signals.] — The Rosetta, No. 5733, post 

5211. .] — Notwithstanding the alleged 

unwillingness of the ct. to infer negligence from the 
fact that fog signals proved to have been sounded 
in the vicinity were not heard, failure to hear such 
signals may be sutVicient, by itself, to justify 
a finding that those in charge of the vessel con- 
cerned were not keeping a good look out. — The 
( hJRRAN, [1910] P. 184 ; 79 L. ,T. P. 83 ; 102 L. T. 
040 ; 11 Asp. M. L. C. 449, C. A. 

5212. Inadequate look out — Vessel proceeding at 
high speed.] — Williams v. Chapman, No. 5193, 
ante, 

5213. .] — The Europa, No. 5220, 

post, 

5214. .] — A collision occurred at night 

in the English Channel between two foreign vessels, 
a steamship & a barque, by which the former was 
slightly & the latter badly damaged. At the time 
the barque was carrying lights, but these were not 
seen on board the steamship till after the collision, 
because, being ]ilaced in tlie mizzen rigging, from 
their position & the peculiar form & rig of the 
barque, a vessel coming end-on was unable to st»e 
them. In a cause of damage instituted by the 
owners of thci barque against the owners of the 
steamship: — Held: (1) the damages, losses, & 
costs, must be borne equally between the two 
vessels, for the barque was in fault in carrying 
lights not BO placed as to comply with tJie regula- 
tions ; & the steamship was in fault in going at 
an improper rate, 11 knots an hour, on a hazy 


night in a crowded channel ; after the collision, 
in pursuing her course without affording or tender* 
ing any help to the barque. 

(2) There ought to be two look outs at the bow- 
sprit. 

(3) A steamship proceeding at an improper rate 
in a channel crowded witlx ships, incurs the 
responsibility of damage occasioned by her being 
unable to obey the direction that, on risk of a 
collision, it is the duty of the steamship to keep 
out of the way of the sailing vessel. 

(4) The first duty of any vessel that by collision 
injures another, is to wait to ascertain the extent 
of that injmy, & to tender what assistance it may 
be able to protect life & property. — Pauline 
Constance Eleonore (Owners, etc.) v. Ham* 
BURGH American Steam Packet Co., The 
Germania (Owners), The Germania (1869), 21 
L. T. 44 ; 3 Mar. L. C. 269, P. C. 

Annotation : — Generally, Refd. The Carlotta (1899), 80 

L. T. 664. 

5215. .] — The General Gordon (1892), 

68 J.. T. 469 ; 7 Asp. M. L. C. 317, II. L. 

5216. Look out on towing ship.] — The Jane 
Bacon, No. 5110, ante, 

5217. .] — Two tugs were towing a sailing 

vessel, in charge of a ])ilot, down the Bristol 
Channel, with a pilot cutter made fast to the sailing 
vessel, when, owing to the negligence of the tow 
& her tugs, the pilot cutter was sunk by collision 
with a schooner, which was also damaged : — Held : 
though the pilot cutter was lashed alongside the 
tow, those in charge of her were nevertheless bound 
to take reasonable care to avoid danger, & had they 
kept a good look out, they would have seen the 
schooner in time to have slipped the rope gone 
clear. The pilot cutter was, therefore, also to 
blame, &: the liabilii y of the owners of the tugs 
thereby reduced to a moiety of the claim of the 
owners of the pilot cutter, without reference to 
the hability of the tugs in respect of the damage 
to the schooner, & in accordance with the Admlty. 
rule, each party must pay their own costs in the 
ct. below & of the appeal. — The Harvest Home, 
[1905] P. 177 ; 74 L. J. P. 65 ; 93 L. T. 395 ; 10 
Asp. M. L. C. 118, C. A. 

Annotation Refd. The Seucombe, The Dovouahlro, [1912] 

P. 21. 

5218. Extra look out — When necessary.] — T he 

Milanese (1881), as reported in Pritcliard’s 
Admiralty Dig. 3r(l ed. 222, H. L. 

Annotations: — Refd. The Hector (1883), 8 P. D. 218 ; The 

St. Paul (1908), 100 L. T. 184. 

5219. Vessel dropping up Thames stern first — 
Necessity for up river look out.] — The Juno, No. 
5384, post. 


SuB-sE(’T. 7 .— Speed. 

5220. Rate of sailing —Factors determining.] — 

There is no fixed rule as to the rate of sauii^, 
whicli depends upon the locaUty, cSt other cir- 
cumstancos ; but where a ship is sailing at a rajiid 
rate, her master & crew are bound to exercise 
greater cant ion : — Held : ( 1 ) where a steamship was 
going at the ratt 3 of 12 J knots an hour in a dense 
fog, <fc seven hundred miles from land, & the 
evidence showed that she had only the ordinary 


52121. Inadequate look out — Vessel 
proceeding at high speed ,] — Where a 
largo stoamor, prooecdlng, during a 
dark night, in tno Firth of Clyde (a 
very thronged thoroughfare of traflac), 
at the rat© of from twelve to fourteen 
miles on hour, oamo in oollislon with a 
email schooner, deeply laden, which 
(the tide being ebb & the wind very 


light) was incapable of altoriug her 
position by holm or sails, not being 
soon by the steamer (the schooner not 
having or exhibiting any lights) , was run 
down & sunk -Held : the stoamor was 
responsible for the damage done, her 
watch & look out, though sufficient 
under ordinary oircumslanoes, not 
being proper under the oiroumstanoos 


of the darkness of the night the 
steamer’s rate of going. — London- 
derry (Owners) v, Dolbadarn 
Castle (Owners) (1845), 4 Notes of 
Cases, Supp. xxxl. — IR. 

PART XII. SEOT. 2, 8UB-SE0T. 7. 

b. Duty to Oucken speed — In fishing 
ground,}--<ioswELL v. The Reuanoe 

Y Y 2 
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look out, that no arrangements were made for 
reporting orders to the engineers, & that one man 
only was at the wheel, her owners could not avail 
themselves of the plea of inevitable accident in a 
cause of damage. 

(2) No rate of sailing by steamers or other vessels 
can be said absolutely to be dangerous, but whether 
any given rate is dangerous or not must depend 
upon the circumstances of each individual case* 
as the state of the weather, locality, & other 
similar facts (Dr. Lttshington). 

(3) Inevitable accident is where one vessel 
doing a lawful act without any intention of harm 
& using proper precaution to prevent danger 
unfortunately happens to run into another vessel 
(Dr. Lushinoton).— The Europa (1850), 14 Jur. 


Aw^ions :—A8 to (3) Apld. The Secret (1872). 26 L. T. 
670. Reid. The Uhla (1868). 19 L. T. 89. Otnerally, 
Reid. The Campania (1901), 70 L. J. P. 101. 


5221. .] — In the Ct. of Admlty., w^here 

there has been misconduct on the part of both 
vessels in a collision, the sum total of the joint 
damage is payable by the two in equal shares. 
There is an exception to this rule where a want of 
proper look out on the part of one of the vessels 
occasioned the accident. 

17 & 18 Viet. c. 104, s. 298, disentitles the owner 
of a ship guilty of a breach of the Admlty. regula- 
tions from recovering in the Ct. of Admlty. 

Upon the question arising, whether the owners of 
cargo lost by the collision is n eadem condilwne 
with the owmer of the vessel as to the right to 
recover, the ct. held, that though both ships are 
to blame, the owner of the cargo not having any 
control over the blameworthy master & mariners 
of the vessel upon which his goods were carried, is 
not to be considered as having any share in the 
delictutn, so as to be thereby disentitled to recover 
either under the old law of the Admlty. or under 
17 & 18 Viet. c. 104, s. 298. He has a claim, 
therefore, upon the other vessel for the one-half 
of his loss. 

In considering what is a justifiable rate of speed, 
reference must be had to the stat^ of the 
atmosphere, to the locality, & the sea room.— - 
The Mhan (1861), Lush. 388 ; 31 L. ,1. P. M. A A. 
106 ; 5 L. T. 690 ; 1 Mar. L. C. 185 ; 167 K. K. 
167. 

AnnotaHons : — Consd^ Chapman v. Royal Netherlands Steam 
Navigation Co. (1879), 4 P. D. 157. Apld. The Vera 
Crw (No. 1) (188^, 9 P. D. 88; The Karo (1887), 13 
S‘ ™ EngUshman & The AustraUa, 1 1 ?? 1 : 

P. 239. DUd. The Frankland, [1901J P. 161. Contd. 
Tto Circe, (1906] P. 1. Apprvd. S.S. Tongarlro v, S.S. 
Dmmlanrlg, The Dnimlanrlg, [1911] A. C. 16. Ezpld. S.S. 
Devonshire v. Barge LosUe, [1912] A. C. 634. Reid. The 
CJty of Manchester (1880), 5 P. D. 221 ; Chartered 
Mevcantile Bank of India v, Netherlands India Steam 
Navigation Co. (1883), 10 Q. B. D. 521 ; Mills v. Armstrong, 
^Bernina (1888), 13 App. Cas. 1 ; 4 The Umona, (1914J 

5222. Duty to slacken speed — Steamer meeting 
sailing ship.] — Great 8hip Co. v, Sharples, The 
Great Eastern, No. 6006, posf, 

5228. — — Preceding vessel obscured by smoke.] 
— It is negligence on the pari of a steamer to go at 
full speed under steam & sail before the wdnd 
whilst her smoke is blown over her bows so as to 
lights, & to prevent her from seeing 
& from being seen by other ships approaching from 
an opposite direction. 

\^ere a steam ship is approaching another, 
whose exact course cannot be at once ascertained 


by reason of her lights being obscured by her own 
smoke, it is the duty of the former to slacken speed 
& to wait till that course is ascertained before 
^king any decided step to avoid the other vessel ; 
if before having ascertained the exact course of 
the other, she, without slackening speed, executes 
a manoeuvre, wliich, although appearing to be 
right at the time, contributes to the collision, she 
will be to blame. 

It is clear that two vessels so steering could not 
be considered as vessels each having the other not 
more than a point on her bow, or as meeting end 
on within the meaning of the rule (Sir B. Pea- 
cock). — The Bona, The Ava (1873), 29 L. T. 
781 ; 2 Asp. M. I.. C. 182, P. C. 

5224. In fishing ground — Near trawler.] — 

The Picton, No. 6574, posf, 

5225. In fogbound channel.] — ^Where a 

collision has taken place between two vessels in 
a fog, the nature & extent of the damage caused 
thereby is not a reliable test as to whether one of 
the vessels wliich was sounding tlie two long blast 
signal, indicating that she was stopped in the 
water, was doing so without being in fact so 
stopped, & therefore, in breach of Article 16 (6) 
of the Regulations for Preventing Collisions at 
Sea. 

In a collision action a vessel may be held to 
blame when the damage resulting from th(‘ 
coUision has been occasioned by is attributable 
to improper conduct on her part, although the 
other vessel may be solely to blame for the collision 
owing to her negligent navigation. 

On .Tune 17, 1914, at 2.40 p.m. a collision took 
place in the English (.-hannel in a dense fog betwef*n 
the /., a screw steamship of 3,000 tons gross 
& 1,973 tons net register, which was on a coiii'se 
E. by 8. heavily loaded with a cargo of grain, A 
the K„ a twin screw liner of 19,360 tons gross 
A/ 6,352 tons net register, which was on a course 
S.S.W., the stem of the /. coming in contact with 
the starboard side of the K, &; botli vessels being 
damaged. The owmers of the 7. brought an action 
of damage against the owners of the K, The 
evidence for the I, was that at 2.35 p.m., when her 
speed was slow h(?r one long blast fog signal was 
being sounded, those on board of her first hearfl 
the wliistle of the A., four points on the port bow ; 
that the engines of the 7. were at once stopped, that 
a minute & a half afterwards she lost steering way ; 
that at 2.38 she lost all headway, as the second 
ollicer inferred from the fact that he could see no 
ripple from the edges of her overlapping plates ; 
& that she then sounded the two long blast- 
signal indicating that she had lost all headway. 
The evidence for the K, was that until 2.32 she 
had been travelling at half speed or 1 8 knots ; 
that then her speed was reduced to dead slow, A 
her one blast signal was sounded ; that in theses 
circumstances those on board of her first heard th(^ 
one long blast signal of the 7., four points on tla* 
starboard bow ; that thereupon the engines of 
the Tv. were stopped, that the 7. then sounded 
the two long blasC signal, indicating that she was 
making no headway, & repeated itf that therc*- 
upon one minute after the K,'s engines had been 
stopped they were put slow ahead, & after another 
minute they were put at half speed or 18 knots 
& that the 7. then came into view & the col- 
lision took place. lAe ct. were advised by their 
Nautical Assessors that the 7. would have lost 
steerage way when her speed was still about one 


•• .1 — Murphy v, Pai,- 


OREAVB (1869), 21 L. T. 209.— IR. 

d. When paasing anchored 

veaeel in narrow channel ,] — Vanvbrt v. 


Arroteout, The Santandbbino (1893), 
3 Exoh. O. R. 378 ; affd, (1804), 23 
S. 0. R. 146.— CAN. 
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knot per hour thi'ough the water : — Held : having 
regard to the weight of the 7. & her cargo, the 
interval of time between her losing steerage way, 
when she still had a speed of a knot through 
the water, & her first sounding the two blast 
signal was not sufficiently great for her to have 
stopped completely when she sounded that signal, 
that those on board of her were mistaken on 
this point ; she therefore sounded the two blast 
signal before she had in fact lost all her lieadway, 
thus committing a breach of Article 15 (6) of the 
Regulations for Preventing Collisions at Sea & 
deceiving the K., & she must therefore be held 
to blame ; but it was unseamanlike, dangerous 
navigation on the i)art of iliose in charge of the 
ii., & a breach of Article 10 of the Regulations 
to put a vessel of her size, ])ower, speed at 
luilf speed or eigliteen knots in a dense fog, in so 
crowded an area as the hhiglish (/hannel ; tlie 
7C., by her (‘xcessive si)eed, had ccjiitributed to tlie 
collision & increas(‘d the damage & that she also 
must be lield to blaioe. - The Kaiser Wilhelm II. 
(1915), 86 li. .r. P. 20 ; 21 T. K. H. 015, C. A. 

5226. Craft sunk by swell — Wherry.] — In an 
action against the captain of a steam vessel for 
swamping a loaded wlierry on t he river by a swell 
produced by a too rapid rate of passage, the jury, 
to find for pltf., must be satisfied that the mischief 
was occasioned by the swell alone ; & if they 
f liink it doubtful whether it was or not, or tliink 
that pltf. contributed to the injury he sustained 
by his own improper conduct, cither in mis- 
managing or overloading the boat, they must find 
their verdict for deft. — Luxford v. Large (1832), 
5 C, & P. 421 ; 172 E. R. 1030, N. P. 

5227. Punt.] — Smith i\ Jones (1839), 9 

L. T. 811. 

5228. Barge.] -Pope v, Craig (1839), 9 

L. T. 811. 

5229. .]— In an action for improperly 

navigating a sti^am boat, whereby pltfs.’ 

was sunk, it a])peared that a large steam vessel 
preceded defts.’ steam boat, ^ partly occasioned 
the swell which caused the injury, & also that, 
pltfs.* barge was improperly trimmed & insuffi- 
ciently manned. The jury found a verdict for 
a fourth part of the damage actually sustained, 
alleging as a ground for so doing, that blame was 
not attributable to defts. aloiu*, the barge not 
being properly trimmed : — Held : althougli tliis 
allegation might have been a reason for directing 
the jury to reconsider their verdict, it furnished 
no ground for granting a new trial. — Smith v, 
Hobson (1841), 3 Man. & 0. 59 ; 3 Scott, N. R. 
330 ; 3 L. T. 419 ; 133 E. R. 1057. 

5230. .] — The Prince of Wai.es, 

The Denmark, Neal v. General Steam Naviga- 
tion Co. (1863), 3 L. T. 419. 

5231. .] — A large steamer in tlie 

charge of a licenced pilot, in pioceeding up the 
pool a nearly liigh tide, & at a speed dangerous 
to small craft caused such a swell that a barge 
laden with coals was sunk :—lIeJd : (1) upon the 
evidence no blame or negligence was attributable 
to the barge ; (2) the steanun* was to blame, as 
the swell which sunk the barge was attributable 
to the speed at which she was going ; (3) the 
steamer was to blame, (a) in not having kept a 
good look out, as she might & ought to have scon 
the swell & tlie barge in time to have avoided the 
accident : & (6) that the pilot was solely to blame 
in not checking the epeed, or stopping the steamer ; 
(4) as there was joint blame on the master & ci*ew, 


& the pilot, the owners were not exempted from 
liability by 6 Geo. 4, c. 126, s. 66, by reason of 
having a licenced pilot on board. — ^Netherlands 
Steam Boat Co. v. Styles, The Batavieb (1854), 
9 Moo. P. C. C. 280 ; 28 L. T. O. S. 129 ; 14 E. R. 


306, P. C. 

5232. .]- Ross V. Doust (1866), 5 

L. T. 213. 

5233. .1 — The Duke of Cornwall 


(1862), Pritchard’s Admiralty Dig. 3rd ed. p. 226. 

6234. Speed on dark nights.] — (1) The rule of 
the Trinity House to port the helm to be observed 
invariably in cases of steamships or other vessels 
meeting each other on adverse courses when there 
is a probable chance of collision. 

(2) The expression “ giving way,” means not 
crossing a vessel’s bows, but going under her 
stern. A steam vessel putting her helm asto- 
board condemned in the damage under the cir- 
cumstances of the case. 

(3) Sernble : steam vessels not justified in going 
at the rate of 10 knots per hour in a dark night ; 
if a steam vessel going at that rate comes into 
collision with another vessel, without either p^y 
seeing each other, the steamer will be responsible 
for the damage. — ^T he Rose (1843), 2 Wm. Bob. 

1 ; 2 Notes of Cases, 101 ; 7 Jur. 381 ; 166 E. R. 
656. 

Annotaiiotis : — As to (2) Coiisd. The Norma (1876), 35 L. T. 

418. Generally, Md. The lion Duke (1845), 2 Wm. Rnb. 

377 : Londonderry (Owners) r. Dolbadarn Castle (Owners) 

(1845), 4 Notes of Cases Supp. xxxl; The Victoria (1848), 

6 Notes of Cases, 176. 

5235. .] — In case of collision between a 

cutter with her trawl down, & a ship under sail, 
the presumption is against the latter sailing at 
Oi knots on a very dark night, & aware that she 
was crossing a fisliing gi*ound. — T he Pepperell 
( 1855), Sw. 12 ; 106 E. R. 992. 

5236. .]— The Corinthian r. The Pacific 

(1855), 9 L. T. 811. 

5237. --.]- (1) Neglect of the Admlty. Regu- 
j lations, as to placing liglit at mast head, will 
I not prevent a vessel from recovering, unless it 

appears that tlie collision was occasioned by such 
neglect. 

(2) It is no excuse for a vessel steaming at the 
rate of 12 knots, on a dark night, through a fair- 
way, where vessels are accustomed to anchor, 
that she was under contract to carry govt, mails 
at the rate of 13 knots. —The Vivid (1850), Sw. 
88 ; 4 W. R. 504 ; 166 K. R. 103 4 ; affd., mbnom. 
Churchward r. Paj.mer, The Vivid, 10 Moo. 
P. C. C. 472, P. C. 

Annotation : As to (1) Refd. 'rhe Ljubicu (iSTO), 23 L. T. 

474. 

5238. .j — The Citv of Brooklyn, No. 

5593, poiit, 

5239. Weather fine & clear.] — (1) A smack 

with her trawl down liad a globular wliite fight 
exhibited from her weather cross-tree partially 
hidden fiom overtaking vessels by her sails, & 
did not exhibit any other white fight or flare up 
to an overtaking steamer : — Held : this was an 
infringement of Article 11. (2) The steamer 

being in the Nortli Sea, & the weather fine & 
clear, though the night was dark, was proceeding 
at the rate of 8 to 9 knots an hour : — Held : she 
was not, under the circumstances, going at too 
high a rate, of speed. — TllB Pacific (1884), 9 P. D. 
124 ; 53 L. J. P. 67 ; 51 L. T. 127 ; 33 W. B. 
124 ; 5 Asp. M. L. C. 263. 

5240. Speed where vessels likely to be met.] — 
Williams i. Chapman, No. 5193, ante. 


5240 1. SiJvcd where vessels likely io be Jrtcf.j— Tins Sardinian (1881), 14 N. S. U. (2 11. & G.) 499.— CAN. 
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8d:&.] 

5241. .] — ^Thb Primrose v. The Diana 

(1863), '9 L. T. 811. 

5242. .] — ^Thb City of Brooklyn, No. 

6693, post. 

6243. Negligent speeding — Smoke obscuring 
lights.] — ^Thb Bona, The Ava, No. 5223, ante. 


SiTB-SBCT. 8 . — ^Lights. 

6244. Duty to show light — Danger of collision.] 
— ^Williams v. Chapman, No. 5193, ante. 

6246. .] — The Sir Francis Drake 

(1849), 6 L. T. 146. 

6246. Although bright night.] — ( 1 ) The 

fact of its being a clear bright moonlight night 
does not relieve a sailing vessel hove to from 
compliance with the Admiralty Regulations, made 
in pursuance of 14 & 16 Viet. c. 79, s. 295, for 
exhibiting a light. 

(2) The omission to show a light being the 
cause of the collision, as it was probable that if 
a light had been shown the collision would not 
have occurred, &, there being no default of a look 
out by the steamer, the owners of the sailing 
vessel were held concluded by 17 & 18 Viet. c. 104, 
s. 298, from recovering damage against the 
steamer. 

(3) The oniis prohandi lies on a party seeking 
to recover compensation for dam ige occasioned 
by a collision, & that party must establish that 
the loss was attributable to the neglect or default 
of the other party, or else he cannot recover. — 
Morgan v. Sim, The London (1857), 11 Moo. 
P. C. C. 307 ; 14 E. R. 712 ; sub nom. The City 
OF London, Morgan v, Sim, Sw. 300 ; 30 L. T. 
O. S. 236, P. C. 

6247. .] — (1) By the law maritime, a 

vessel sailing free, or a steamship, is bound to give 
way to a vessel close hauled. 

(2) The vessel close hauled is not bound to 
alter her course, but at night Ls bound to exhibit 
a sufficient light in time to enable the other to 
avoid collision. 

(3) The above rules applied to tlie circum- 
stances of the case ; both the steamsliip & the 
vessel sailing close hauled found to blame ; 
damages ordered to be divided. 

(4) Action & cross-action in the Ct. of Admlty. ; 
judgment, both ships to blame & damages to be 
divided ; appeal by one party in both actions, 
& adherence to the appeal by the other i^arty ; 
the judgment being affirmed, each party was 
sentenced to pay his own costs. — The Haxonia, 
The Eclipse (1862), 1 Lush. 410 ; 31 L. J. P. M. 
& A. 201 ; 6 L. T. 6 ; 8 Jur. N. S. 315 ; 10 W. R. 
431 ; 1 Mar. L. C. 192 ; 167 E. R. 179 ; sub nom. 
Hamburgh American Steam Navigation Co. v. 
North of Scotland Banking Co., The Eclipse, 
The Saxonia, 15 Moo. P. C. C. 262, P. C. 
Annotatiornf ; — Generally, Befd. The Wild lionger (1862), 

Lush. 553 ; The Amalia (1863). Brown. & Lush. 151 ; 

The Industrie (1871), L. R. 3 A. & E. 303 ; The Fanny M. 

CarvUl V. The Peru, The Fanny M. CurviU (1875), 44 

L. J. Adm. 34. Mentd. R. v. Keyn (1876), 13 Cox, C. C. 

403. 

6248. Steamer coming to anchor.] — 

A steamer manoeuvring to come to an anchor in 
a place & manner such, that her regulation lights 
(;annot be seen by an approaching vessel, is bound 
to ^ve timely notice of her presence by showing 
a light or some other sufficient means. — T he 
PJ^TAXE (1877), 37 L. T. 540 ; 3 Asp. M. L. C. 


5249 . Effect of war risks.]— A vessel 

which, to avoid danger from enemy submarines, 
is navigating without lights under Admiralty 
directions is not bound to exhibit her under way 
lights to an approaching vessel at whatever 
distance that vessel is first seen ; but the lights 
must be exhibited in ample time to enable the 
other vessel to take action, if the duty of action 
lies on her, or to warn her of the presence of the 
hitherto unlighted vessel, if the duty of action lies 
on the latter.— H.M.S. Hydra, [1918] P. 78 ; 
87 L. J. P. 117 ; 119 L. T. 160 ; 14 Asp. M. L. C. 
333. 

5250. Sufficiency of light—No rule as to degree 
of intensity.] — The Trident &; The Harewood, 
Dowell v. General Steam Navigation to. 
(1853), 6 L. T. 146 ; subsequent proceedings, sid) 
nom. DowEiJi v. General Steam Navigation 
Co.. 26 L. T. O. S. 109. 

6261. Lifting lid of skylight.]— T he Sir 

Francis Drake (1849), 6 L. T. 140. 

5252. Binnacle light— Signal lantern.]— 

The Margaret Roberts v. The Fortune (1854), 
6 L. T. 146, P. C. 

6253. Lantern with three lights.] — (1) A 

steamer & a sailing vessel arc approachmg each 
other at night ; the latter has a lantern with three 
lights in it, white, red, & green :—Held : such 
light did not conform to the Admiralty Regula- 
tions. 

(2) Under ordinary circumstances it is incum- 
bent on vessels to port their helms when approach- 
ing, should there be danger of collision, & vessels 
must act towards each other upon the presump- 
tion that that rule will be acted on. 

A sailing vessel, not having ported her helm in 
sufficient time, & not having a light in accoi'dance 
with the Admiralty Regulations, was run into by 
a steamer : — Held : the steamer was not to blame. 
— The Mangerton (1856), Sw’. 120 ; 27 L. T. 
O. S. 207 ; 2 Jur. N. S. 620. 

5254. At bowsprit.]-- A barque, close 

hauled on the starboard tack, with a lantern with 
three glasses of different colours at her bowsprit 
end, saw" the red light of a steamer to windw^ard 
nearly abeam ; she kept her course, &, as she 
alleged, on the steamer nearing her, show"c*d a 
bright light over the starboard quarter, but a 
collision ensued : — Held : ( 1 ) tlie barque’s liglit at 
lier bowsprit end w"as not a sufficient light in 
accordance wdth the Admiralty Regulations ; (2) it 
was not proved that she showed the other light in 
sufficient time ; (3) on the other hand, the steamer 
liad not a sufficient look out. — T he Urania 
(1857), Sw. 253. 

5255 , Side lights necessary.]— T he Alma 

V. The Moscow (1858), 5 L. T. 185. 

6256. White globe light — On vessel dredging 

stern first.] — A sailing barge at night dredging 
down the Thames stem first on the ebb tide with 
her anchor touching the ground, & her mast 
lowered, is neither a “ sailing vessel under way,” 
nor a vessel at anchor within the meaning of 
Articles 6 & 7 of the Rules & Byci-laws for the 
Navigation of the River Thames, & is therefore 
neither bound to carry side lights nor anchor light, 
& if she shows a white globe light she does all that 
prudence requires. — The Indian Chief (1888), 
14 P. D. 24 ; 58 L. J. P. 25 ; 60 L. T. 240 ; 6 
Asp. M. L. C. 362. 

Annolalion Eeld. The Faodrelandet (1895), 72 L. T. 650. 

, 6257. Lights not to be obscured — Side lights.] — 

The Germania (1876), 1 Maude & Pollock’s Law 
of Merchant Shipping, 4th ed. p. 606, n. 

Annotation Tho Oarlotta, [1899] P. 223. 
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Pabt XII. — Collisions. 


buB-SECT. 9 . — Keeping Clear of Vesseib at 
Anchor, etc. 

5268. General rule.] — (1) A vessel in motion is 
bound, if possible, to steer clear of &> avoid a 
vessel at her moorings, & nothing can in such a 
case excuse her from making compensation but 
accident ; nothing but that vie unajor 
which no human skill or precaution could have 
guarded against or prevented (Sib John Nicholl). 

(2) It seems to be admitted that if the fog had 
come on before the Girolamo left the docks, she 
ought not to have commenced going down the 
river ; but it came on soon after passing Black- 
wall~that is, some miles above the place of 
collision ; it was then her duty when the fog came 
on, to have brought up (Sir John Niciioix). — 
The Girolamo (1834), 3 Hag. Adm. 1(39; ICO 
K. K. 308. 

Annotations .'—Cknerallih Refd. Stuart v. iHemonifcr. The 
Diana (1842), 4 Moo. P. C. 12 ; Tbo Lochlibo (1850). 
6 \Vm. Hob. 310 ; Tho Mary (1879), 5 P. D. 14. Mentd. 
General Iron Screw Collier Co. v. Schurinanns (1861). 1 
h llantror (1862), Lush. 553 ; Tho 

Halley (1867), L. H. 2 A. & E. 3 ; The Scotia (1869). 20 
L. T. 375 ; H. v. Kcyn (1876), 2 Ex. D. O.'i. 

5259. .] — ( 1 ) Protest, in "a suit for damages 

to a vessel at anchor, by a foreign sliip in charge of 
a pilot, between Woolwicli & Hlackwall, waived ; 
&, upon the facts, payment of the amount of 
damage to tlie vessel decreed; but a claim for 
consequential damage to tlic cargo, after the vessel 
had been run asliore, rejected. 

(2) Of two vessels, one under sail, &: the other 
at anchor, it is the duty of tlie former to avoid the 
latter (Sir John Nicholl). 

(3) The captain was not to blame, because his 
ship was in charge of a jiilot, nor was the injury 
here the fault of the pilot , but of the crew, in not 
keeping a good look out A apprising the pilot (Sir 
John Nicholl). — The Eolides (1837), 3 Hag. 
Adm. 3C7 ; 160 E. K. 441. 

Annotation : — As (1) Refd. The Maid of Kent (1881), 6 

P. D. 178. 


5260. .] — Where a vessel at anchor is run 

down by another vessel imder weigh, the onus 
prohandi lies witli the vessel doing tlie damage, & 
she is bound to show tJiat tho accident was not 
occasioned by any fault or negligence on her j^art. 

It is, I apprehend, the bounden duty of the vessel 
under way, whether the vessel at anclior be 
properly or improperly ancliored, to avoid if it be 
possible, with safety to herself, any collision what- 


ever (Dr. Lushington). — The Batavier (1845), 
2 Wm. Rob. 407 ; 4 Notes of Cases, 356 ; 10 Jur. 
19. 

Annotation : — As to (2) Refd. Sul) -Marine Telegraph Co. r. 

Dickson (1864), 15 C. B. N. S. 759. 

6261. .] — The Sarah, Lawson v. Humbler 

(1849), 4 L. T. 839. 

6262. .] — The Accommodation r. The 

Harlequin (1856), 4 L. T. 839. 

5263. .] — The Mary v. The Cyrus (1857), 

5 L. T. 186. 

5264. .] — A steam ferry-boat started in a 

dense fog, to cross a navigable river, those in 
charge of her having been informed that vessels 
were anchored in or near her track. The ferry- 
boat, although navigated with all ordinary care, 
ran into & damaged a ship at anchor : — Held : the 
ferry-boat was to blame. 

She [The Levant] certainly w.as not in a place 
where it was unlawful for her to be ; nor can I 
say . . . that she was in a place in which it was 
improper for h(*r to be (Sir Robert PHillimore). 
— The Lancashire (1874), Ij. R. 4 A. &; E. 198 ; 
29 L. T. 927 ; 2 Asp. M. L. C. 202. 

Anrwiation : — Consd. Tbe Traiiiiicrc, [1920] P. 451. 

5265. To what vessels rule applies — Vessel in 
stays.] — (1) A vessel proceeding in a cause of 
collision, & alleging hoi*self to have been in stays 
at the time of the collision, Si therefore helpless, 
is bound to prove in the first instance that sucli 
Avas the fact. Tlie burden of proof then shifts, &; 
the other side must show that the collision was 
occasioned by the vessel i)roceeding being im- 
properly put in stays, or was an inevitable accident. 

(2) A vessel in stays is almost in the same pre- 
dicament as a vessel at anchor. — The 8ea Nymph 
(1860), 1 Lush. 23 ; 167 E. R. 12. 

5266. Vessel almost motionless on water- - 

While reefing.]— CALcu^rrA (Owners) v. 
(Owners), The Calcutpa, No. 6306, post, 

5267. Vessel going about.] — The Pris- 

cilla, No. 6133, post, 

5268. When liability does not exist — Unavoidable 
j accident.]— The Girolamo, No. 5258, ante. 

5269. — Vessel extricating herself from 

danger.]— T he Thornlev (1843). 1 L. T. O. S. 
293 ; 7 Jur. (»59. 

Anmtaliotuf .'— "Reid. Tho London (1S03), Brown. & Liisli. 

82 ; Tho Marpesia (1S72), 8 Moo. C. C. N. S. 168. 

5270. Unmanageable condition of 

vessel not perceived.) — Where two vessels were 


PART XII. sect. 2, sub-sect. 9. 

5258 i. (kncral rule .] — J f a vessel runs 
into another vessel at anchor it is 
guilty of negligence, urih'ss it can show 
that tl»c collision occurred by an 
accident inevitable by it. — B rown i\ 
LiGHTEit No. 6 & The Britanmau Tit(j- 
BOAT (Owner) (1910), 10 S. 11. N. S. W. 
905 ; 27 N. S. W. W. N. 219.— AUS. 

5258 ii. .] — It Is tho duty of a 

vessel in motion to keep out of tho w^ay 
of one at anchor, &, If a collision occur, 
tho former vessel cannot escape 
liability to answer for the damage, 
unless she can show that the collision 
was caused by Inevitable aeciilent. — 
Charles Nelson Co. v. The Keimiun 
Mauu (1921), 22 S. U. N. S. W. 102.— 
AUS. 

5258 iii. .] — He The Lotus 

(1861 ). 1 1 L. C. H. 342 ; 2 8. V. A. H. 68. 

—CAN. 

5258 iv. .] — A vessel in motion Is 

bound to steer clear of one at anchor, 
& nothing can excuse her doing so save 
inevitable accident. — lie The Oriental 
(1869), 2 S. V. A. ll. 144.— CAN. 

5258 V. .) — is the bounden 

duty of a vessel under way, w’hether 
tho voBSol at anchor bo properly or 
improperly anchored, to avoid, if it 


be possible W’ith safety to hei’self, any 
eollision wdiatever. — Boss r. The 
Henry IV. (1887). 13 Q. L. 11. 379. — 

CAN. 

5258 vi. .] — Owen r. Onuri K. 

The Minnie Morton, Cass. Dig. 2jid 
ed. 519.— CAN. 

5258 vii. .1 — Thk tVrv oi’ 

SKA'rrLK (1903), 9 Canadian Exchequer 
llcports, 146. — CAN. 

5268 viii, .) — The dipy of avoid- 

ing a vessel moored at a dock Is upon 
the vessel entering, & wln'u there is 
doubt as to wlu'ther then* Is snilieient 
room for dockage for tho incoming 
vessel, the docked vessel ortho barbonr- 
nntster siionld bo notified in order that 
snir!ei''nt space may be provided for tlio 
incoming vessel if such is possible, & 
the onus of showing that a collision 
could have been avoided is on the 
moving vessel. — G ibson v. Bay ok 
Funuy S.S. Co. (1914), 14 E. L. 11. 
406.— CAN. 

5258 ix. .] — ^Whoro a ship under 

way comes into collision with another 
at anchor in a proper place, & showing 
at night an anchor light, it is obvious 
that tho burden of justifying is heavily 
t^ast on tho ship under way. — Mary 
T uQ Co. V. British India Steam Navi- 
OATioN Co., The Meanatcuy, [1897] 


A. C. 3:)l; J. L. R.21 (’ale., 627 ; 1 j. H. 
24 Jiid. App. 1 29 ; 1 C. \V. 329.— -IND. 

6258 X. .1 — It is tb‘> duty of 

every vessel scehig an other at anchor, 
wliether in a proper or improper place, 
or whether properly or improperly 
anchored, to avoid, if it be practicable 
or eoiisisteiit with her own safety, a 
collision.— The Duna (1860), 12 Ir. 
jur. 3SL— IR. 

5258 xi. .j-A vessel in inoti<m 

is bound to steer cb'tir of a vessel at her 
moorings, & if a eollision takes place, 6i 
damage ensues, nothing can excuse her 
from making compensation but un- 
avoidable accident, which no human 
skill or pi*ccaution could have guarded 
against. — The Anne (1860), 12 Ir. Jur. 
360.— IR. 

e. 2'n what vessels rule aiiplies — 
Vessel in unnianagcable. staie.] — If a 
vessel is in such an unmanageable state 
as to render collision with another 
probably inevitable, tho latter should 
endeavour to get out of her way. — 
Traveiwe r. White (1837), 5 L. T. 
241.— IR. 

f. Duin to stop enghies when passing 
anchored vessel in narrow channel.] 
— PiNEBAY S.S. Co., Ltd. V. The 
Stkelmotor, [1926] Exoh. C. II. 117. 
—CAN. 
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Shipping and Navigation. 


Sect. 2. — Rules of good seamanship: Sub-sects. 9, 
10 <£? II, A., B. <fe CM 

closely approaching each other, on a dark night, & 
the vessel on the larboard tack was unmanageable, 
& could not, therefore, give way, & the vessel on 
the starboard tack did not perceive her unmanage- 
able state, & kept her course ; — Held : their 
collision was purely accidental. If the John 
Buddie^ was so unmanageable that it was quite 
impossible to take the course directc^d by the rule, 
it was her duty to do the best she could to avoid 
the collision, & if she could not avoid it, then she 
must do that which is the next best, namely, 
render it as light as possible. It is not a question 
of putting the helm one way or the other ; she 
must do the best the circumstances allowed, 
always presuming that she kept a good look out ; 
because, if the accident arose from her own neglect 
in not keeping a good look out, her defence fails, & 
she ought to be responsible (Dr. Lushington). — 
The John Huddle (1847), 5 Notes of Cases, 387. 

6271. Duties of ship at anchor.]— The Sabah, 
Lawson v . Dumbler (1849), 4 L. T. 839. 

5272. Not to alter position — Unless ship 

under way clearly cannot avoid collision.]— A ship 
at anchor is not entirely free from duties towards a 
sliip under way, but she must not do anything to 
alter her position or heading at any time short of 
the time when it becomes apparent that the situa- 
tion is such that the ship imder way cannot by her 
own action alone avoid a collision. — T he Viper, 
fl92eiP. 37 ; 95 L. J. P. 38 ; 135 L. T. 00 ; 42 
T. L. H. 314 ; 17 Asp. M. L. C. 2(., D. C. 

Duty not to run foul of lightship or buoy.] — 
See 1894 Act, s. 000. e, j j 


Sub-sect. 10. — Standing too Close and 
Speaking. 

5273. When vessel may approach to speak — 
When running before the wind.]— The Tuaivies 
(1805), 5 Ch. Rob. 345 ; 165 E. R. 799. 

5274. Duty not to pass too close — Vessels coming 
up with tide — ^Drifting vessel caught by squaU as 
other vessel passes.] — Where two vessels were 
coming up the Thames, with the tide, & one of 
them endeavoured to pass the other, which was 
drifting, & which was at the moment caught by a 
squall, & a collision followed : — Held : the vessel 
endeavouring to pass the other was bound to take 
measures to enable her to do so safely, & not having 
done so, was liable for the damage. — ^The Globe 
(1848), 6 Notes of Cases, 275. 

5275. In tempestuous weather — Vessel 

driven on to vesse ]at anchor.] — The Plato v. Thpj 
Perseverance (1865), Holt. Adm. 262. 


Sub-sect. 11. — Coming to Anchor. 

A. What Steps Must Be Taken. 

6276. Choosing proper place.] — The Shannon 
(1842), 1 Wm. Rob. 463 ; 166 E. R. 645 ; sub nom. 
The Shannon, The Placidia, 7 Jur. 380. 

5277. Choosing proper time.] — The proximate 
cause of a collision was the breaking of a steamer’s 


port cable while mooring : — Held : the steamer 
was to blame, (1) in having placed herself at single 
anchor in a position where, if the slightest accident 
arose to interrupt or embarrass the manoouvi'es 
the master was engaged in conducting, it was all 
but impossible to avoid a collision with a vessel at 
anchor ; (2) if she had not delayed taking measures 
for mooring till so late at night the collision would 
not have been inevitable. 

Qu. : whether if the steamer had taken every 
precaution in mooring, & the cable broke from an 
unknown imperfection, the steamer would be 
liable for the damage. — ^B ibby v. Boissevain, 
The EGYFriAN (1863), 1 Moo. P. C. C. N. S. 373 ; 
8 L. T. 770 ; 9 Jur. N. S. 1159 ; 1 Mar. L. C. 358 ; 
15 E. R. 742, P. C. 

6278. Hounding to against tide.] — T he Shan- 
non, No. 5402, 2 ^osi, 

5279. Head-rope to be moored to shore.] — T he 
Atlas (1846), 7 L. T. 286. 

5280. When anchoring near another vessel — 
Leaving space for swinging to anchor.] — T he 
NORTHAMP rON, No. 5290, post. 

Foul berth .] — See Sub-sect. 11, C., 

post. 

5281. Seeing that all is clear.] — ^A barge going 
down the river saw the red light of a steamer 
broad on her port bow, took no stei)s ; shortly 
after the steamer’s green light suddenly opened, 
showing that the steamer had starboarded her 
helm &; was coming direct towards her ; the 
master of the barge instantly showed a light & 
ported : — Held : the vessels were not approaching, 
in the lirst instance, within the meaning of the 
Adinlty. Rules, At the barge was not to blame. 

The steainei* starboarded to come to anclior 
because the night was very dark : — Held : she 
should have eased her engines, & proceeded with 
more caution in so doing. 

As to the conduct of tlie steamer. . . . The night 
being so very dark slie deemed it prudent to come 
to anchor, A for that purpose she starboarded her 
helm to bring her to the southward of mid-chaimel ; 

... it seems clear, that before adopting such a 
measm'e, & tlius deviating from her course, she 
ought to have taken the greatest possible pre- 
caution to have seen that all was clear around 
her (Dr. Lushington). — The Ceres (1857), Sw. 
250; 166 E. R. 1121. 

5282. Giving necessary warning — When ma- 
noeuvring for position.] —The Philotaxe, No. 5248, 

a7iie. 

5283. .]— Where a steamship under 

way at niglit in tlie Eirth of Clyde stops her way 
& luxts herself across the line of navigation for the 
I)urpose of coming to an anchor, she is to blame 
for not warning vessels coming up beliind her of 
her manoeuvres, even though she is carrying a. 
fixed stern light. — T he Queen Victoria (1891), 
64 L. T. 520 ; 7 Asp. M. L. C. 9, C. A. 

Annotation Consd. The Juno (1894), 71 L. T. 341. 

B. Liability for Not Taking Proper Precautions. 

5284. Improper dropping of anchor g— While 
vessel has too much way.] — T he Neptune the 
Second (1814), 1 Dods. 467 ; 105 E. R. 1380. 
Annotations: — Consd. The Girolamo (1834), 3 Hag. Adm 

169; The Eden (1846), 4 Notes of Cases, 460. Reid* 


PART XII. SECT. 2, SUB-SECT. 11 . — 2 

. *• ** Juyoe-to.**} — A schooa 

wheel made fa 
wMoh could be remove 
Instantly, her look-out & wheelsnu 
proimrly stationod Sc 
steady eouTKo, is not, with reference 
Buon elrcumstauccs, open to the char 


of being negligently navigated.— 
Magdalen Islands S.S. Co. v. The 
Diana (1907), 11 Kxch. C. R. 40; 3 
E. L. R. 168.— CAN. 

PART XU. SECT. 2, SUB-SECT. 11.— B. 

h. Vessel inadequately moored ,] — The 
We’re Here (1873), Y. A. D. 138.— 
CAN. 


k. Vessel steaming up to its anchor 
--To change berth to aooid collision .] — 
The Banneret, The Horton, The Al- 
hambra (1881), 14 N. S. U. (2 R. & G.) 
612.— CAN. 

l. Vessel msujficicntly anchored.] — 
When a collisiun takes place in conso- 
queiioo of the Impumaut vessel not 
having been suffloiently anohorod, her 
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The Protector (1839). 1 Wm. Hob. 45 ; Stuart v, iFe- 
monger, The Diana (1842), 4 Moo. P. 0. <J. 12 : The Wild 
llangOT (1862), Lush. 653 ; The HaUey (1867), L. R. 2 
A. Sc IC. 3. 

6285. Anchor In improper position— Buoy placed 
over anchor— Whether ship relieved from liability.] 

— In an action on a case for an injury done to 
pltf.’s ship by her striking on the anchor of deft.’s : 
— Held: it was no ground of defence that one of the 
crew of pltf.’s sliip, before she took up the position 
in which she received the injury, was warned by 
a person on board another ship which had occupied 
the same position, that she was leaving it because 
there was an anchor somewhere near ; & if the 
anchor was in an improijer place it was no 
defence that a buoy was ydaced over it. 

There would be no negligence in the x)ltf. in not 
looking for a buoy where lie had no right to 
expect one (Parke, J.). — Venus v. Pearson 
(1830), L. & Welsh. 160 ; 8 L. J. O. 8. K. B. 263. 

6286. Close to hawser pipes -Damage to 

ship’s boat.] — The Annandale The Luck’s 
All, Paxton r. Barker (1857), 3 L. T. 217. 

6287. Carried stock above water.]— A 

dumb barge, by the negligent navigation of those 
in charge of lier, was suffered to come into contact 
with a schooner moored to a mooring buoy in the 
river Thames. The schooner liad her anchor hanging 
over her bow with the stock above water, con- 
trary to tlie Thames bye-laws. The anclmr made a 
liole in the barge & caused damage to her cargo, 
but for tlie improper position of the anchor 
neither the barge nor her cargo would have re- 
ceived any damage. In an aedion of damage by 
tlie owners of the barge against the schooner : — 
Held: botli vessels were to blame, k, therefore 
the owners of the barge were entitled to half the 
damage sustained. 

In order to establish a cause of action, the ct. 
must lind not only that there w^as a collision, A 
that it was the result of the negligence of defts., 
but that some damage was done (Brett, L.J.). — 
The Margaret (1881), 6 1’. I ). 76 ; 50 L, J. P. 67 ; 
4-1 L. T. 291 ; 29 W. li. 533 ; 4 Asp. M. L. C. 375, 
(\ A. 

Annotatioiis : — Consd. Tlie Monte Roba, |1893] P. 23. Refd. 
The Dunstanborouffh, [1892] P. 303, n. ; The Kuibcr 
Wilhelm II. (1915), 85 L. J. P. 26. 

5288. Head-rope attached to another ship’s head 
- -In stormy weather — Harbour full of shipping.] — 

The Atlas (1846), 7 L. T. 286. 

5289. Improper catting of anchor.] — The 
UirsEY King, No. 5087, ante, 

5290. Dragging anchor — Failure to drop another 
anchor.] — A vessel dragging her anchor h coming 
into collision with another lield to blame for not 
Jiaving let go another auclior. 

If one vessel ancliors tlierc, k anotlier here, 
there should be tliat space left for the swinging | 
to the anchor, that, in ordinary circumstances, tlie 
two vessels cannot come together. If that space 
is not hit, I apprehend it is a foul berth (Dr. 
Lushinoton). — The Northampton (1853), 1 

Kcc. k Ad. 152 ; 3 L. T. 1 18 ; 164 E. II. 89. 
Annotation : — The Woburii Abbey (1869), 38 L. J, 

Alim. 28. 

6291. Anchor not clear & ready to let go.] — 

The GENEKAii Parkhill v. The Penturion 
(1854), 4 L. T. 839. 


5292. Bad choice of berth —In position where 
damage likely to be caused — When tide falls — 
Vessel heeling over on to another vessel.] — B, 

took up a beidh in the Tyne, with the view of ^s- 
charging cargo ; C. took uj) a berth close alongside, 
&, as the tide fell, heeled over upon B. k damaged 
her : — Held : C, was responsible for the damage 
so received by B. 

I apprehend that when a vessel is lying on the 
shore, k another ves.sel is placed voluntorily by 
her owners, or those who are acting on their behalf, 
in such a position that damage will happen if some 
event arises which it is not possible to control, the 
owniirs of the second vessel must be responsible 
for the damage (Dr. Lushington). — The Lid- 
skjalf (1856), Sw. 117 ; 3 L. T. 448 ; 166 E. R. 
1050. 

5293. .] — A clipper built 

ship has no right to place herself in such a berth 
as would make it inevitable that she must take the 
ground on an ebb tide, to the probable risk of 
other vessels moored in the vicinity. 

A clipper built shi]) not being able to get up to 
her discharging berth at a wharf, owing to the 
number of shixis before her, moored hei*self in an 
anchorage ground outside, in a berth where there 
was not sufficient draught of water for her to lie 
afloat at low tide, in consequence of which she 
listed over on a vessel anchored alongside : — Held : 
the clipper ship so mooring herself was answerable? 
in damages for the injuiies sustained by tlie 
vessel anchored alongside of k berthed previously 
to the time of tlu? chpper ship taking up her moor- 
ings where she did. — The Indian v. The Jessie 
. (1865), 12 L. T. 586 ; 2 Mar. L. C. 217. 

Foul berth.] — See Nos. 5295 -5395, post. 

C, Foul Berth. 

5294. What constitutes a foul berth.] —The 
Northampton, No. 5290, ante. 

5295. LiabiUty for giving foul berth.] —The 
Lady Ann v. The Highland Chief (1853), 6 
L. T. 754. 

5296. S. P. The Betsey v. The Countess of 
Morley (1853), 6 L. T. 754. 

5297. S. P. TiiE' Dolphin v. The Economy 
(1855), 6 L. T. 751. 

5298. B. P. The Diane v. The Christine 
(1856), 6 L. T. 754. 

5299. S. P. The Express v. The Rival (1857), 
6 L. T. irA. 

5300. B. P. The Jamaica e.’. 'J’he Sephora 
(1857), 6 1.. T. 751. 

5301. .J -The Courier v. 'Ihe Dahlia 

(1858), 4 L. T. 774. 

5302. ’rilE I’ATRIOTTO V. TllE RlVAL 

(1860), 2 L. T. 301. 

5303. Riding at single anchor.] — One ship 

brought up during a gale in a fail* berth in the 
Downs, & another ship coming up, anchored 
within a cable’s length of her, riding at one 
anchor. The gale increasing, drove both ships 
from their anchors, when the last ship came into 
collision with the first ship, so that the first shiji 
had to be faken to the Roads in a sinking state 
k beacliod : — Held : the ship last coming up was 
solely liable for the collision, from having given 


owner will bo obU};ed to i)uy tho 
(lamugo sustaiiu'cl, tV: th<? costs, if it 
appear that the vessel injai'ud was 
securely auchorcu, & properly mana^i'd 
by her crow. — T itk Alessandro (1851), 
3 Ir. Jur. 383.— IR. 

m. Vessel moored by/ ropes ae,rosH 
neighbour inu vessel — Whether master 
justified in cutting ropes in bad wcxither 
after due warning.] — CuiuiiE c. Allan 


(1894), 21 R. (Ct. of Scfi.s.) 1004 ; 31 
8c. L. R. 811 ; 2 8. L. T. 150. -SCOT. 

PART XII. SECT. 2. SUB-SECT. ll.~C. 

5295 i. Liability for gieing foul berth.] 
— A vessel giving a foul berth to 
auothiT vessel is liable iu damages 
caused hy collision to thi? vessel to 
which such foul berth was given by her, 
although the immediate cause of the 


collision was a vis major y Sc no unskilful' 
iicss or uiiscouduct was imputable to 
the offiMidiiig vessel aftor giving such 
foul berth. — Re The Lord John 
Russell (1838), 1 S. V. A. 11. 190. — 
CAN. 

n. Duty to change foul berth.]- 
Whore two ships in tUo haibour of 
Quebec (i*oiu the violence of the wind I't 
£ 01*00 of the tide, were accidentally 
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Sect. 2 , — Rules of good seainamhip: Suh^sect. 11, 
C.; sub-sects, 12 <fe 18, A. («).] 

the first ship a foul berth in riding so close to her 
at single anchor. — T he Maggie Abmstrong v. 
The Blue Bell (1805), 14 L. T. 840 ; 2 Mar. 
L. C. 318. 

5304. In tempestuous weather.] — 

Commander of a Queen’s ship condemned in a 
cause of damage, the collision having been occa- 
sioned by his anchorage too near the damaged 
vessel ; & having anchored with only one anchor 
down, the weather being squally & tempestuous 
at the time. — The Volcano (1844), 2 Wm. Rob. 
837 ; 3 Notes of Oases, 210 ; 166 E. R. 782. 
Annotation : — Consd. Howard i\ Lindsay, The William 

Lindsay (1873), L. II. 5 P. C. 338. 

5305. In bad position.] — B ibby v. 

Boissevatn, The Egyptian, No. 5277, ante. 

5306. Duty of master to change foul berth — 
Although vessel placed in berth by pilot.] — The 
PT. A. in charge of a pilot came to anchor in the 
Mersey & gave the B. T. a foul berth. Various 
remonstrances were from time to time made by 
those on board the B. T, & after a few days the 
vessels in swinging to the tide came into colUsion : 
— Held : the owners of the W, A. were responsible 
for the damage, because while the vessel was at 
anchor, the employment of the pilot was not 
compulsory, even if the pilot had not properly 
moored the IV, A, her master W'as not relieved 
from I'esponsibility, & therefore lier owners were 
liable for the damage. 

The argument wJiich in these ircum stances 
would still continue the responsibility of the pilot 
& the ct»nsequent immunity of the master is to 
this effect, that a pilot because he has improperly 
moored a vessel remains on that account in charge 
of her, & that the master, though aw^are that she 
has been improperly moored, has authority to 
shift her berth. I am glad to say that, in my 
opinion, this proposition has no legal authority, 
because I think it would be fraught w4th mischief 
to the interests of navigation & to the discipline 
of ships (Sir R. Phtllimore). — The Woburn 
Abbey (1809), 38 L. J. Adm. 28 ; 20 L. T. 621 ; 
3 JMar. L. 0. 240. 

Annotations: — Befd. The Princeton (1878), 3 P. D. 1)0; 

The Servia, The Carinthia, [1898] 1*. 30. 

5307. Whether other ship must take extra- 
ordinary precautions.]— If one ship lias ^ven 
another a foul berth, the owners of the ship giving 
the foul bei^th have no right to demand that extra- 
ordinary precautions should be taken on board 
the other sliip to avoid a collision. The Victor 
gave the Vit'id a foul berth, & the Vivid in swing- 
ing, came into collision with &> damaged the 
Victor. It ha\ing been proved that the usual 

ordinary precautions had been taken on board 
t he Vivid : — Held : the Vivid was not responsible 
for the collision. — The Vivid (1873), 42 L. J. 
Adm. 57 ; 28 L. T. 375 ; 1 Asp. M. L. C. 601. 


Sub-sect. 12. — ^Anchor Watch. 

5308. When top gear must be struck — In bad 
weather.] — A ship, having a licenced pilot on 


board, whilst at anchor in the Downs, the weather 
being bad, was run into by another vessel, & made 
to start from her anchorage, & was driven into 
a vessel at anchor : — Held : she was to blame & 
liable to damages, because (1) the ship, notwith- 
standing the bad weather, & a largo number of 
vessels lying windbound in the Downs, had 
neglected to send down her topgallant & main 
royal yards, & also her short fore & mizzen top- 
gallant masts ; (2) she did not set her staysail 
& jib, & so drag her anchor off shore. — Hammond 
V. Rogers, The Christiana (1850), 7 Moo. P. C. C. 
160; 7 Notes of Cases, Supp. xli ; 7 L. T. 648; 
13 E. R. 841, P. C. 

Annotations: — As to (1) Refd. The Nortliampton (1853), 
1 Kcc. & Ad. 152 ; The Velasquez (1867), L. H. 1 P. C. 
404. As to (2) Re!d. Wood v. Smith, The City of Cam- 
brldflro (1874), L. R. 5 P. C. 451. Generally, Be!d. Pollok 
V. iTAJpin, The Lochllbo (1851), 7 Moo. P. C. C. 427 ; 
Rodrigues v, Melbulsh (1854), 10 Exch. 110 ; The Mobile 
(1866), Sw. 127 ; The Argo (1859). Sw. 462 ; North 
German Lloyd S.S. Co. v. Elder, The Schwalbe (1880), 
14 Moo. P. C. C. 241 : The Ioua(1867), L. R. 1 P. C. 426 ; 
Marshall Moran, The Ocean Wave (1870), L. K. 3 P. C. 
205 ; The Tactician (1907), 76 L. J. V. 80; Cory v. 
France, Fenwick (1910), 80 L. J. K. B. 341 ; The Benue, 
11916] P. 88. 

5309. In winter season.] — The yacht of 

deft, was entrusted for i(iward to yachting agents 
for sale, &, by their servants, moored in the 
winter season without striking lier top gear, 
whereby, on a gale occurring, the yacht drifted 
& fouled another yacht ; — Held : deft.’s yacht 
was liable in a protx^eding in rein in the Ct. of 
Admiralty. — T he Ruby Queen (1861), Lush. 
266; 167E. K. 1X9. 

Annotations: — Refd. The Dictator, [1892] P. 304 ; The 
Jacob Chiistenson, [1895] P. 281 ; The Ripon City, [1897] 
P. 226. 

5310. Order of dock master.] — The Ex- 

celsior, No. 5404, post. 

5311. Sufficient crew to be kept on board — To 
protect ship against ordinary perils.] — The Ex- 
celsior, No. 5404, 2 iosf. 

5312. Duty to keep look out.]— (1) When a 
vessel under way comes into collision with a vessel 
at anchor cxliibiting a proper light, the onus is 
on her to justify her conduct. She cannot be 
excused when it is shown that she had not a 
sufficient look out. 

(2) The vessel at anclior is also bound to keep 
a competent person on watch, whose duty it is 
to see that the anchor light or lights are properly 
exhibited, & to do everything in his power to 
avert or minimise a collision. 

(3) If that person acts in error of judgniont, 
when placed by the colliding vessel in a position 
of difficulty calling for instant decision, he is 
entitled to favourable consideration, & it must 
be shown that any alternative course would have 
prevented or mitigated the collision. 

Being thus platjcd, entirely by the erroneous 
conduct of the Meanatchy, in a position of diffi- 
culty in which an instant step was imperative, lie 
became entitled, as this & other tribunals have 
often held, to claim a favom’able consideration 
for the action which he decided to take, e-\^en if 
it should afterwards appear that such action was 
not the best possible (Sir Francis Jeune). — 
Mary Tug Co. v. British India Steam Naviga- 


brougbt into Huch pi-oxlmity that each 
had a foul berth ; — J/eld : both were 
in fault for uot adopting the proper 
course to i-elhivc thcinaelves from their 
perilous poBitlons, & thereby avoid a 
collision,— Rc TifK Aiuun (1883), 9 
Q. L. R. 278.~CAN. 

PART XII. SECT. 2, SUB-SECT. 12. 

o. Duty to maintain anchor watch — 


Where sufficient lights niairUuinefi .] — 
Hkminoeu V. Tbe Porter (1898), G 
Exch. O. R. 154 ; affd-f 6 Exch. C. R. 
208.— CAN. 

p. When nof in roadatexid or 

fairway .] — When a vossol is lying at 
anchor not in a roadstead or fairway, 
& out of the course of ordinary vesselB, 
she is not bound to keep an anchor 
watoh. — T he John Owen, 6 0. L. T. 


565.— CAN. 

q. When anchored in narrow 

channel where vessels are •passing .] — 
In a narrow channel whore vessels ai*© 

{ tossing or are expected to pass, stand - 
ng by is necessary on the part of the 
moored ship, unless she intends to rely 
entirely on the sufQcioncy of her fixed 
moorings or on a warning to approach- 
ing vessels.— P ine Bay 8.S. Co. v. The 
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raoN Mb^atcht, [1807] A. C. 361 ; 66 

Olympic & U.M.S. Ilawko, 

5313. - Whether one man sufficient.]— The 

Excelsioe, No. .5404, post. ^ 

6314. When weather known to be getting 
violent gale a brig adrift 
in the lyne drove down on a steairicr which was 
l^ng properly moored to moorings buoys placed 
there by the harbour authorities. On the brig 
striJang the steamer, the ring of one of the buoys 
carried away, & the steamer got adrift, & drove 
do^TO the river, & ultimately camti in contact 
with & did damage to a bartjue, whose owners 
mstituted a cause of damage against the steamer 
in the county ct. c)f Northumberland, to recover 
for the damage done to their vessel by the steamer. 
At the hearing it was proved that the chain cables 
of the steamer had been unbent at th(^ time she 
got adrift, & that no look out had previously b^^en 
kept on deck, though it was known that the 
weather was getting woi’so '.--Held : a defence 
of inevitable accident-, set up by the owners of 
the steamer, was not sustaim'd, & the steamer 
was alone to blame for the collision. -The Pladda 
(1870), 2 P. D. 34 ; 40 J. P. 01. 

5315* At tide time — When ropes obstructing 

waterway.]— A vessel lying moored in a dock, 
with ropes out to the opposite side of the dock 
obstructing the waterway, owes a duty at tide 
time, when other vessels may be entering or 
leaving the dock, to have an ellicient look out, 
so that if necessary the ropes may be slacked 
away immediately. — The Tiieodoiios, The 
Blidensol, [1923J P. 26 ; 92 L. J. P. 30 ; 39 
T. L. K. 80. 


5316. Duty of person on watch -To do every- 
thing to avert or minimise collision.] —Maiiy Tug 
C o. V. British India Steam Navigation Co., 
The Meanatchy, No. 0312, ante. 

5317. To see that lights are properly ex- 

hibited.] — ^M ary Tug ('o. v. British India Steam 
Navigation Co., The Meanatchy, No. .5312, 
anic. 


Pilot .] — See No. 5183, ante, 

5318. Duty to ship cable to avoid damage.) - 

(1) Inevitable accident is that which a party 
charged with an offence could not possibly prevent 
by the exeicise of ordinary care, caution, & 
maritime skill. It- is not cnougli to show that the 
accident could not be prevented by the party 
at the very nioment it occurred, but llie question 
is what previous measures have been adopted to 
render the occurrence of it less probable. 

(2) Where damage might have been avoided 
by slapping cable & setting sail : — Held : it was 
not an inevitable accident, but the result either 
of negligence or tlie absence of i)ro])er nautical 
skill. 

(3) Tempestuous weather is an excuse for the 
failure to exercise pro])er nautical skill which 
should be received with the greatest possible 
caution. — The Uhta (1807), as reported in 19 
L. T. 89 ; 3 Mar. L. 0. 118. 

Annot(Uioiui : — UmevaUy, Reid. The Sylpli (18(57), L. H. 2 

A. & K. 24 ; yinilh r. Drown (1871), b. li. 0 Q. B. 729 ; 

Mersey Docks ii: llarhour Board v. Turner, The Zetu, 

11893] A. O. 408; The Veritas, L19011 P. 304; The 

Normandy (1904), 73 L. J. P. Oo. 

5319. Necessity for having chains bent — During 
gale.] — The Pladda, No. 5314, anfc. 

5320. Preventing ship from drifting - In bad 


weather — Tying rope fast to pier head.] — The 
Lyn (1883), Times, May 1. 

5321. Duty to slacken ropes — When ropes ob- 
structing waterway — Vessels entering & leaving 
dock.] — The Theodoros, The Blidensol, No. 
6315, ante, 

5322. Mooring appliances — Permission to use 
them given by port authorities — Whether warranty 
implied as to fitness.] — Doward v , Lindsay, The 
William Lindsay, No. .5173, ante, 

6323. .j — Whether it be called a 

warranty or not, there can be no doubt that in- 
asmuch as resijs. gave applts. for valuable con- 
sideration the use of their mooring appliances to 
moor api)lts.’ vessel it was an essential part of 
that contract that the mooring ai^pliances, taking 
them altogeilier were lit & proper for ordinary 
use by prudent persons, & were not in such a 
condition that if jjroperly used the vessel which 
moored to tliem would suffer from reliance being 
placed upon them (Lord Hersciieli.). — ^Allen 
V, Quebec Warehouse Co. (1886), 12 App. Cas. 
101 ; 56 L. j. P. C. 6 ; 56 L. T. 30, P. C. 


Annotation : 
1*. C. 89. 


-Mentd. Whitney r. Joyce (1906), 


L. J. 


Necessity for lights.] — See Sub-sect. 5, B. (0» 
ante. 


Duty of sailing vessel to keep herself under com- 
mand— When lying to in track of other vessels.] — 

See No. 5342, po«h 


Sub-sect. 13.— Special Vessels. 

A. Tug and Tow. 

(a) In General. 

5324. Whether tug & tow considered as one 

vessel.]- -Stevens v. Gourley% The Cleadon, 
No. 59S0, jiasi. 

5325. Question of fact.] —T he Seacombe, 

No. 5144, ante. 

5326. .] — There is no principle of 

Adinlty. law which precludes an innocent sliip 
damaged by collision through the fault of two 
other ships fioni recovering the whole damage 
from cither of the delinquent ships. 

In eases of collision the question of the identity 
of a tow with its tug is a question of fact, A where 
a colli.sion occurs througli the faulty navigation 
(ff the tug. A the tow is, as regards navigation, 
completely under the control of the tug does 
not stand t-o th(* latter in the relation of inaster & 
servant, tlie tow is to be ic^garded as an innocent 
ship in no sense identilnnl with tiui delinquent 
tug. 

Wliei'C a dumb barge iu tow of a tug, u hich had 
the sole contiol & management of the navigation, 
was damaged by collision with a third vessel 
owing to tJie faulty navigation of the tug & the 
tliird vessel, I’c the owners of the tow brought an 
action in rent against the (nvners of the thii'd 
vessel only ; — Held : defts. 'were liable for the 
whole, damage. 

Ai)plts. have wholly failed to show that there 
ever was any principle of law administered in the 
CU. of Admity. according to Avhich the owners 
of the vessels in default were in such circim- 
stances not treated in the same way as joint 
tortfeasors are treated at common law & each 
made liable for all the damage he helps to inflict 
(Lord Atkinson). — Devonshire (Owners) v. 


OiiAlUJW DiOK, [19251 ExcL. C. H. 
203.— CAN. 


mrossity for baviiig a watcliinaii on a 
Bcow or bararo & iho dogTOC of vIgUanoc 
to bo oxorcisod by him must depend on 
the danger to bo antlcipatod & guarded 


against.— H all Goal & Shipping 
C ottPN. V. Canadian Pacific Hy. Co., 
[1926] Exoh. C. R. 70,— CAN. 


r. On scow or harge .] — Tho 
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Sect, 2 . — Bulea of good seamafiship: Sub-sect, 13, 
{ah (b), (c), id) cfc (e), B., C., D. & E,] 
Bakge Leslie (Ownebs), [1912] A. C. 634 ; 107 
L. T. 179 ; 28 T. L. B. 651 ; 12 Asp. M. L. C. 
210 ; sttb nom. The Devonshire, 81 L. J. P. 94 ; 
67 Sol. Jo. 10, H. L. 

Annotations: — Conid. The Ran, The Graygrarth. [19221 P. 
80 ; The Koursk, [1924] P. 140. Reid. The Devonsnire 
& St. Winifred, [1913] P. 13; The Cairnbahn, [1914] 
P. 25^; The Umona, [1914] P. 141 ; The Harlow, [1922] 

5327. Tow disabled.] — U nion S.S. Co. v. 

Aracan (Owners), The American & The Syria, 
No. 5989, post 

5328. Tow completely under control of 

tug.]— T he Seacombe, No. 6144, ante, 

5329. .] — Devonshire (Owners) v. 

Barge Leslie (Owners), No. 6326, ante, 

5330. Liability for collision as between tug & 
tow — Whether Irrespective of relationship of master 
& servant.]— -As against third parties, the legal 
relationship, in respect of master & servant, sub- 
sisting by virtue of contract between those in 
charge of tug & tow, is not material to the inquiry 
whether either or both tug & tow are to blame 
for a collision between the tow & a third vessel. 
— The W. H. No. 1 & The Knight Errant, 
[1910] P. 199 ; 79 L. J. P. 61 ; 102 L. T. 643 ; 11 
Asp. M. L. C. 407, C. A. ; on appeaU sub nom» 
(^OMET (Owners) v. The W. H. No. 1 (Owners), 
The W. H. No. 1 & The Knight Errant, [1911] 
A. C. 30, H. L. 

AmwUiiiom : — Refd. S.S. Devonshire v Barge Leslie, [1912] 
A. C. 834 ; The Koursk, [1924] P. 14(V 

.] — See, generally, Sect. 6, sui.»-soct. 1, Vj.,post. 

5331. Whether tow may expect tug to be reason- 
ably well navigated — Question of fact.] — ^A tug was 
towing a barge at the entrance to the river Mersey 
on a dark night & was navigated in such a manner 
that the barge came into collision with a lightship : 
— Held : as a pure question of fact in the circum- 
stances the barge was entitled to expect that the 
tug would be reasonably w ell navigated & to act 
upon that belief, & the barge was not to blame. 
— Comet (Owners) r. The W. n. No. 1 (Owners), 
The W. H. No. 1 & The Knight Errant, [1911] 
A. C. 30 ; 80 L. J. P. 22 ; 103 L. T. 677 ; 11 
Asp. M. L. C. 497, H. L. 

Annotations : — Apld. S.S. Devonshire v. Barge Leslie, [1912] 
A. C. 634. Refd. The Koursk, [1924] P. 140. 

(6) Duties of Tug, 

5332. To avoid other vessels — Towage at night.] 

— Stevens v, Gourley, The Cleadon, No. 5986, 
post. 

Duties of tug, generally.]— Part XI., Sect. 2, 
sub-sect. 6, ante. 

(c) Liabilities of Tug. 

5333. When tow has pilot on board — Whether 
liability depends on negligence of tug.] — ^T he 
Duke of Sussex, No. 6536, post. 


5334. .] — Where a steam tug towing 

a vessel imder a towage contract is so negligently 
navigated as to come into collision with a vessel 
belonging to third parties, the owners of the 
steam tug are liable for the damage done, even if 
at the time of the collision the vessel in tow was 
in charge of a duly licensed pilot by compulsion 
of law whose default solely occasioned the col- 
lision. — ^The Mary (1879), 6 P. D. 14 ; 48 L. J. P. 
66 ; 41 L. T. 351 ; 28 W. B. 96 ; 4 Asp. M. L. C. 
183. 

Annotations : — Consd. The Englishman & The Australia, 

[1894] P. 239 ; The Seacombe, The Devonshire, [1912] 

P. 21. 

5335. When collision due entirely to negligence 
of tug.] — Union S.S. Co. v. Aracan (Owners), 
The American & The Syria, No. 5989, post. 

5336. When tug has full power of control — Tow 
disabled.] — Union S.S. Co. v, Aracan (Owners), 
The American & The Syria, No. 5989, post. 

Liabilities of tug, generally.] Part XT., Sect. 
3, sub-sect. 1, A., ante. 

{d) Duties of Tote, 

5337. To give signals — No steam on tow’s main 
engines — Tug blowing regulation towing signals — 
Tow not commencing to turn.] — The steamship 
M,, in tow of two tugs, & with no steam on her 
main engines, was proceeding up the Humber & 
was about to turn in the river when she was run 
into by the steamship A, It was a dark night & 
the weather was hazy. The il/.’s head tug was 
blowing the regulation towing signals, but no 
whistle signals were being sounded on the M. 
herself, who had only got steam on her donkey 
boiler to work the winches : — Held : the rules of 
good seamanship did not require the M, to sound 
her wliistle, as to do so would be misleading to 
other vessels, as it might lead them into the belief 
that she had steam on her main engines ; &, 
further, as she & her tugs had not commenced to 
turn, although they were preparing to do so, it 
would have been wrong for the turning signal to 
have been given. — The Maumion (1913), 29 
T. L. B. 646. 

Duties of tow, generally.] — See Part XT., Sect. 
2, sub-sect. 7, ante, 

(e) Liabilities of Tow. 

Liabilities of tow, generally.]— .sVr J’art XL, 
Sect. 3, sub-sect. 1, B., ante. 

B. Sailing Vessels. 

5338. Duty to avoid collision — Duty of vessel 
hailing another to keep her luff.] — T he (Jauolus 
(1837), 3 Hag. Adni. 343, n. ; 166 E. B. 433. 

5339. Duty of unmanageable ship.]— 

The John Buddle, No. 5270, ante. 

5340. Duty of starboard tacked vessel — 

When apprised of helpess condition of port tacked 
vessel.] — When a poit tacked vessel has thrown 


PART XII. SECT. 2, SUB-SECT. 13.— 
A. (b). 

t. To avoid other vessels.] — United 
States Steel Products Co. v. 
SlNCENIiES McNaughton Lines, Ltd., 
[1925] Exch. C. n. 164.— CAN. 

PART XII. SECT. 2, SUB-SECT. 13.— 
A. (c). 

a. When tvg has full potver of con- 
trol — Steam Itargc toiving two barges.] 
—The nile that where a vesBel is beinK 
towed “ the tug Is scivant of the tow ” 
does not apply to the case of a steam- 
barge towing two other barges, the 
whole \mder the control of thoso on 
boarfl Iho steam-barge. -Montheai^ 
Harbour (Vnins. r. Thb Bav State 
(1900), g. ll. 31 S. C. lO.-CAN. 


b. .] — Tue a. L. Smith & 

The Chinook v. Ontario Gravel 
Freighting Co. (1915), 51 S. C. it. 
39.— CAN. 

0 . 2'ow nevertheless responsihle 

for own lighting dt watching.] — Though 
barges, each In chaise of a crew, 
are hound to obey the orders of the 
master of the tug, the crew remains 
responsible for tho lighting & watching 
on their particular barge. — Keystone 
Transports, Ltd. v. (Jri’AWA Trans- 
portation Co., Ltd., [1927] Exch. 
C. R. 123.-CAN. 

d. Tug casting off tow in stress of 
weather ] — A tug hhs tho light to oast 
off her tow', in stress of weather, when 
the latter is over-running her, &, in 
such a case, will not be liable for subso- 


quent damage by collision of tho tow 
with another vessel, all the precautions 
required of a ship under sail not having 
]>een taken by the tow. — Re The Rat- 
tray & The Challenger (i888), 14 
Q. L. 11. 135.— CAN. 

PART XII. SECT. 2. SUB-SECT. 13.— 
A. (d). 

e. To give signals.] — The Wandrian 
V. Hatfield (1907), 38 S. C. R. 431.— 

CAN. 

PART XII. SECT. 2, SUB-SECT. 13.— 
A. (e). 

f. Liability of tug condition precedent 
to liaMliiy of low.] — The Commodore 
(1878), 4 Q. L. R. 329.— CAN. 
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lierself into stays & becomes helpless, she ought 
nevertheless to execute any practicable manoeuvre 
in order to get out of the way of a starboard 
tacked vessel. A starboard tacked vessel when 
apprised of the helpless condition of a vessel 
which by the ordinary rule of navigation ought to 
get out of her way, is bound to execute any practi- 
cable manoeuvi'e which would tend to avoid a 
collision. Both vessels were held to blame for 
the collision. — Wilson (Underwriter (Owner)) 

V. Canada Shipping Co. (Lake St. Clair (Owner)) 
(1877), 2 App. Cas. 389, P. C. 

5341. Duty of vessel in danger from tug & 

tow — Although other vessels entirely in fault.] — 
The Jane Bacon, No. 5110, ante, 

5342. Vessel lying to — In immediate tack of vessels 
— Duty to keep herself under command.] — The 
Stirlingshire v. The Aprika (1856), 7 L. T. 195. 

5343. Vessel in stays — In same position as vessel 
at anchor.] — The Sea Nymph, No. 5265, ante. 

5344 . Duty to pay off after missing stays — 

By squaring main yard.] — The Kingston-by-Sea, 
No. 5985, post. 

5345. Port tacked vessel — Must endeavour 

to get out of way of starboard tacked vessel.] — | 

Wilson v. Canada Shipping Co., No. 5340, ante. 

5346. Vessel going about — Duty to tack.] — 
When a vessel is sailing upon a wind, & passes 
from one tack to another, the usual & ordinary 
mode of effecting this change is by tacking, & 
not by wearing; as vessels which are navigating 
near the one which is changing her tack naturally 
expect that the ordinary method of going about 
will bo pursued, the unusual, &, therefore, unex- 
pected operation of wearing ought not to be re- 
sorted to, unless for some good reason, nor without 
sufTicient sea room for the purpose. — Grindley v, 
Stevens, The Falkland, The Navigator (1863), 

1 Moo. P. C. C. N. S. 379 ; Brown. & Lush. 204 ; 
9 L. T. 1 ; 9 ,Tur. N. S. 1113 ; 1 Mar. L. C. 367 ; 15 
E. Tl. 744, P. C, 

5347 . Whether vessel may wear— When 

good reason for wearing.] — Grindley v. Stevens, 
The Falkland, The Navig.\tor, No. 5346, ante, 

5348 . When she has sufficient sea 

room.] — Grindley v. Stevens, The Falkiand, 
The Navigator, No. 5316, ante. 

5349 . Necessity for giving warning— Vessel 

going as near shore of river as she can safely go.] — 
The Palatine, No. 6212, post. 

5350. Following vessel— Must go about when 
leading vessel goes about.] — The Priscilla, No. 
6133, post. 

Duty not to stand too close — In tempestuous 
weather .] — See No. 5275, ante. o. x « 

Sailing & steering rules generally.] —See Sect. 2, 
sub-sects. 1-12, aide. 


C. Dangerom Vcssel'i. 

5351. Duty to give warning of danger — Ram 
projecting under water.] — The B., an armour 
plated ship with a ram projecting under water 
about fourteen feet from her stem, was lying hove 
to when the F., in trying to speak her, came in 
contact with the ram & was sunk : • f'here 

was no obligation on those on board the B.to give 
notice of the ram or that she was a leewardly ship. 
— H.M.S. Belleuophon (1874), 44 L. J. Adin. 7 ; 
33 L. T. 412 ; 23 W. It. 248 ; 3 Asp. M. L. C. 58 ; 
affd. (1875), 33 L. T. at p. 413, P. C. 

■^ 5352 , Ship being leewardly ship.]— H.M.S. 

Bellbrophon, No. 5351, ante, ___ 


D. Small Vessels. 

5353. Duty to avoid large vessels — In narrow 
channel.] — The rule for navigating a river or 
narrow channel laid down in 17 & 18 Viet. c. 104, 
s. 297, is applicable to vessels in tow. Semble : 
in a narrow channel small vessels should avoid 
large ones in time. — T he La Plata (1857), Sw. 
298 ; 30 L. T. O. S. 214 ; 166 E. K. 1147, P. C. 

E. Dumb Barges. 

Deffnition of dumb barge.] —See No. 30, ante. 

5354. Whether barge must have man in attend- 
ance when not under way.] — ^Between 6 & 7 o’clock 
on an Octobc^r evening, the man in charge of a 
laden barge left her moored in a dock lighted by 
the electric light. 

Between 7 p.m. & 8 p.m. a steam tug used in 
shifting craft, in the dock ran into her, & when 
the man returned at 9 p.m. he found the barge 
sunk. 

In an action of damage by collision, brought in 
the City of London Ct., by the owners of the barge 
against the owners of the tug the judge held that 
in law, there was no duty on the owner of a barge, 
to have a man on board of her when moored in 
a dock, on the facts, the tug must be pro- 
nounced alone to blame. On apyical, on the 
ground {inter alia) that there was contributory 
negligence on the part of the owners of the barge 
in leaving her without any one in chai-ge of her, 
who might have averted the collision, or beached 
the barge afterwards : — Held : the appeal must 
be dismissed, for the absence of a person on the 
barge had nothing to do with the collision, & it 
would have been impracticable to have beached 
the barge afterwards. — The Hornet, [1892] P. 361 ; 
68 L. T. 236 ; 7 Asp. M. L. 0. 262 ; 1 R. 549, 0. C. 

5355 . Question of fact.]— A ketcli negli- 

gently caused a barge moored in the barge roads 
in the river Thames near Greenwich Pier to get 
adrift. She was unattended, & ultimately caught 
under a dolphin, & some of her cargo was lost A: 
some damaged. In an action for damage to cargo : 
— Held: the question whether it was negligent 
to leave a barge unattended was a question of 
fact, but it was not negligent to leave a barge 
unattended in a river or a dock if there was no 
reasonable ground to anticipate danger to the 
barge. — The Wp:stern Belle (1906), 95 L. T. 
364 ; 10 Asp. M. L. C. 279. 

5350 . Effect of situation of barge— In 

dangerous position.] — Lack v. Seward, No. 6258, 
post. 

5357. In place where persons using 

ordinary care would collide with it.] — L ack v. 
Seward, No. 6258, post. 

5358. Close astern of steamship.] — 

Whilst a barge was by night lying astern of a 
steamship in a dock the latter moved her pro- 
peller & cut a hole in the barge. It appeared that 
there was no one on board the barge at the time 
of the accident. In a collision action : — Held : 
although the streamer was to blame, the barge 
was also to blame for not having any one on board 
of her, as, had there been, the collision might have 
been avoided, & in any event the barge might 
have been beached before she sank, & therefore 
pltfs. could only recover half their damages. — 
The Scotia (1890), 63 L. T. 324 ; 6 Asp. M. L. C. 
541. 

Jnjwialionf : -Difltd. The Hornet. [18921 P. 361. Reid. The 

Dunstanborough, [1892] P. 363, n. 
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Sccl. 2. — Rules of good seammiship: Siih-sect* 13, 
E.; sub-sects. i4 15, A., B, C,] 

5359. When man In attendance might have 

prevented damage.] — During the hour in which the 
man on tlie Arthur was away he might have done 
a great deal to avoid the collision. If he had been 
there, there were many tilings which he might 
have done. There was, in the opinion of the 
Trinity Masters, nothing to prevent him from 
veering, & so getting away (Jeune, P.). — The 
Dunstanborough (1891), [1892] P. 303, n. 

Annotation: — Distd. The Hornet, [1892] P. 361. 

5360. Collision unavoidable even when man 

in attendance — Barge unable to be beached.] — 
The Hornet, No. 5354, ante. 

5361. No reasonable ground to anticipate 

danger.] — The Western Belle, No. 5355, ante, 

5362. Barge swinging with tide — Necessity 

for showing position of barge.] — T he St. Aubin, 
No. 5517, post, 

5363. Right to navigate on either side of river.] — 

A screw steamship had just come out of the 
Regent’s Canal Dock in the river Thames, about 
2 a.m. on a December morning, when she came 
into collision with a dumb barge which was drifting 
up the river with the flood tide, & without having 
any light exhibited : — Held : the steamship 
might, under the circumstances, have kept out 
of the way of the barge, & she ought to have 
done so, & that she was alone to blame for the 
collision. 

It has been laid down in recent decisions that 
vessels may navigate on either sii:e of the river. . . 

It is further said that the barge is to blame 
because she carried no light. But tliere is no 
regulation requiring dumb barges to carry any 
light, & there is a great difficulty in imposing a 
duty beyond the letter of the regulations. What 
light ought a dumb barge to carry ? The ordinary 
lights would tend to mislead, & no jiro vision has 
been made authorising a dumb barge to carry any 
special light. I cannot, therefore, hold that the 
barge was to blame for not having carried a light. 

There is no duty imposed by statute upon a 
barge to get out of the way of a steamer ; nor do 
I consider there was any such duty imposed 
upon the Lord Clarendon [the dumb barge] in the 
special circumstances of the case. On the con- 
trary, it was the duty of the steamer to get out of 
the way of the barge (Sir Robert Phillimore). 
— The Owen Wallis (1874), L. R. 4 A. & E. 
175 ; 43 L. J. Adm. 36 ; 30 L. T. 41 ; 22 W. R. 
095 ; 2 Asp. M. L. C. 200. 

Annotation: — Consd. The Swallow (1877), 30 L. T. 231. 

5364. Necessity for carrying light.] — The Owen 
Wallis, No. 5363, ante, 

5365. Whether barge must get out of way of 
steamer.] — The Owen Wallis, No. 5363, ante. 

5366. Duty of steamer to get out of way of barge.] 
—The Owen Wallis, No. 5363, ante, 

5367. Whether barge must keep out of deep 
water navigation — Effect of obstruction of deep 
water navigation.] — (1) Where a steamer is navi- 
gating a reach in which there is a risk of her 
smelling the ground, it is her duty to be under 
such control by occasionally stopping her engines 
or otherwise, so that she may be able to avoid 
collisions with other craft in case she does smell 
the ground & fails to answer her helm. 

(2) In the absence of any rule of the road, regula- 
tion, or custom, there is no duty on the part of 
a keel or barge drifting up a river to keep out of 


the deep water navigation & navigate In the 
shallow water, even though by remaining in the 
deep water she obstructs the passage of steam- 
ships which can only navigate in the deep water. 

(3) A keel with her mast lowered may drive 
up on a flood tide in any pai^t of a river lashed to 
another keel, but it is her duty in such circum- 
stances to go up dredging with her anchor down, 
in order that she may thereby have the means 
in an emergency of bringing herself up if necessary 
& whilst two keels may drive up lashed together 
there is no less duty imposed on them to dredge. 
— The Ralph Creyke (1886), 55 L. T. 155 ; 6 
Asp. M. L. C. 19. 

5368. Barge having no means of stopping — Coi- 
lision with vessel moored in water — Whether barge 
negligent.] — Dumb barges in the Thames do not 
carry anchors, & liave no means of bringing 
themselves up except by going ashore or fastening 
on to anytliing they may come in contact with, 
& hence a dumb barge starting on her voyage in 
clear weather & getting into a. fog, is not j^iilty 
of negligence if she comes into contact with a 
vessel moored in the river, &> if that vessel in 
breach of the Rules & Bye-laws for the Navigation 
of the River Thames has her anchor not stock-a- 
W'ash, & the barge is thereby injured, the vessel 
so moored is solely responsible for such damage. 
— The Rose op Engi.and (1888), 59 L. T. 262 ; 
6 Asp. M. T.. C. 304, D. 0. 


Sub-sect. 11.— Special Weather. 

5369. Defence of bad weather to be received with 
caution.] — The Uhla, No. 5318, ante, 

5370. Necessity for keeping sufficient crew on 
board — When master has warning of bad weather.] 
— The Kepler (1875), 2 P. D. 40. 

Annotation: — Consd. The Pladtla (1876), 2 P. D. 31. 

Duty not to stand too close.]— No. 5275, ante. 
Duties of ship at anchor.] — See Nos. 5308, 5314, 
5320, ante ; No. 5404, post. 

Rules in fog.] — Sec Sect. 3, sub-sect. 5, C., post. 


SuB-srxT. 15 .— Navigation in Rivers and 
Narrow Waters. 

A. Tide and Current, 

5371. Steamer entering narrow cut at too early 
period of tide— Liability for damage to sailing 
vessel.] — Where a steam tug was run down by a 
sailing vessel, in a narrow cut, leading to a dock, 
navigable only at a particular period of the tide, 
at which period the collision occurred, the tug, 
proceeding in an opposite direction, held to be to 
blame.- ' Tjie Effort (1847), 5 Notes of Cases, 
279. 

5372. Flood tide — Duty to navigate carefully.] — 

The tide being little more than threequaiiers 
flood ... & the night not iiarticularly clear, it is 
perfectly manifest . . . that it was the duty of 
those on board the steamer to navigate \^th great 
care & great caution . . . because, being a flood 
tide, vessels would be met (Du. IjUSIhngton). — 
The Trident (1854), 1 Ecc. & Ad. 217 ; 164 E. R. 
126. 

5373. Exceptional current — Necessity tor keeping 
anchor in readiness.] — The fact of a vessel under 
steam colliding with a ship at her moorings in 
daylight is prhnd facie evidence of fault ; & her 
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owners cannot escape liability except by proving 
that a competent officer could not have averted 
the collision by the exercise of ordinary care & 
skill. 

Where a steamship under way collided with a 
vessel at her morrings in daylight in consequence 
of an exceptional current, known to be a possible 
though improbable occurrence, & it was proved 
that there was delay in dropping her anchor, & 
that the other anchor was not in readiness, she was 
found to have neglected ordinary precautions, & 
her owners were held liable. — The City of Pekii^g 

V. COMPAONIE Dies MESSACiEIlIKS MAKITIME.S, 

The City op Peking (1888), 14 App. Cas. 40 ; 68 

L. J. P. C. 04 ; 01 L. T. 130 ; 0 Asp. M. L. C. 390, 
P. 0. ; suhsequeni proceedings (1890), 16 App. C^as. 
438, P. C. 

Annotations : — Apld. The Polyn^alon, 11910] P. 28. Mentd. 

Barnes U. D. C, v. London General Omnibus Co. (1908), 

7 L. O. H. 359. 

5374. Must be such that competent seaman 

could not avert collision — By exercise of ordinary 
care & skill.] — Defts.* steamship, whilst proceed- 
ing, in daylight, out of the harbour of Singapore, 
ran into &"sank pltfs.’ vessel at her moorings. The 
defence set up was inevitable accident due to an 
abnormal current, &, in the alternative, compul- 
sory pilotage : — Held : defts. were liable, for they 
had not succeeded in establishing the existence of 
the abnormal current relied on, <fe, therefore, the 
omis of proof being on them, they had failed to 
show that a competent seaman could not have 
averted or mitigated the disaster by the exercise 
of ordinary care skill. — The Polyn^^sien, [1910] 
P. 28 ; 79 L. J. P. 45 ; 101 L. T. 749 ; 11 Asp. 

M. L. C. 354. 

5375 , Causing failure of helm to answer — 

Whether vessel ought to avoid current — Current 
known to be variable.] — The Strait of Messina is a 
narrow channel within Article 21 of the Admlty. 
Pegulations for preventing Collisions at Sen ; — 
Held : (1) the A. X. by infringing the said article 
occasioned the collision which afterwards happened 
&■ failed to establish that the X*. by anytlung which 
she did contributed to it or could in any way have 
avoided it ; the X.’.s liclin having been imt hard 
aport in a way which if successful would have put 
lier on such a course as would have determined the 
risk of collision, the duty of reversing her engines 
did not arise till it was discovered that the vesstd, 
owing to the action of a current, was not obeying 
her helm. 

It is further contended that precautions ouglit to 
have been taken by the Jihondda to avoid this 
current, or whatever it is to be called, because it 
is found not ed in the chart s, & must be taken to be 
a thing that- y>ersons navigating this channel ought 
to have in their contemplation. But- there is 
nothing to sliow that, under ordinary circum- 
stances, there would be any risk in a vessel coming 
round there. The current & the eddy are variable. 
Nobody can tell for certain that they will be felt 
at a particular place ; &, above all, the Bhondda 
had no reason to anticipate that the operation 
of the current or eddy would have any bearing 
upon her duty with reference to the Alsace Lorratne, 
because she had a right to expect that the co^t 
would be clear from steamers coming out m the 
direction in which the Alsace Ijorravne was 

as to what particular width or length 
rvill constitute a nan-ow channel. — Scicli'na v. 


Stevenson, The Rhondda (1883), 8 App. Cas. 
649 ; 49 L. T. 210 ; 5 Asp. M. L. C. 114, P. C. 
Annotation .•'-As to (1) Consd. S.S. Lebanon v. S.S. Ceto, 

Tho Colo (1889), 14 App. Cas. 670. 

B, Rounding Bends. 

5376. Duty of vessel going against tide--To 
proceed cautiously — Thames — Baldwin Point.]—- 

Where vessels arc approaching each other at 
Baldwin Point in Bow Creek, wdiich is a hhnd 
corner & a difficult bend to na\dgate, good sea- 
manship requii’os that a vessel going up wdth the 
tide shall give such warning as wnll enable vessels 
which may be coining down against the tide to 
approach the bend in such a way as to prevent 
any collision. . 

it is the duty of vessels coming down against 
the tide to proceed cautiously, if necessary, 
stop above the bend altogether. 

In the (Uty of London (;t. the judge held that a 
vessel going u]) with the tide approaching this 
b(‘nd was alone to blame for a collision with a 
down comer for failing to w’arn her. The Div. Ct. 
varied this order on aj)pe.al, holding that both 
vessels w’cre to blame, the oru^ going up for not 
giving sufficient w’^arning the one coming dowm 
for proceeding carelessly at such a si>e(‘d that she 
could not have avoided a collision witli an inno- 
cent vessel if she met one at the bend. The 
Kennet, 119121 P. Ill ; 81 L. .1. P. 82 ; 12 Asp. 
M. L. C. 120, D. C. . . T 

5377 , To wait at bend — Scheldt.]— In an 

action for collision hetw’cen two vessels under 
steam in the River Sclieldt, it appeared that the 
vessels were pi’occcding in oy)positc 

the one up & tlie other dowm the river, & that tiie 
vessel going up the river had the tide against her. 
The collision took place at a strong bend of the 
river. It did not ap])ear that/ any positive rule 
had been printed A cii’culatcd with regard to the 
navigation of the river; but, by the pr^tice of 
navigation there, it w’'as t he duty of a vessel naviga- 
ting against the tide to wait- until a vessel corning 
in the opposite direction had ( leaied her at the 
bend : — Held : upon pr*oof that the vessel naviga- 
ting against the tide had disregarded this practice 
she must be taken to have been to 
collision.— Tire Talabot (1899), 16 I. D. 194; 
93 li. T. 812 ; 0 Asp. M. L. V. 902. 

5373 , Upper Humber — Whitton gas 

float No. 3.] — Alt-liougli there it. no positive rule 
with regard to the navigation of 
water channel in the indglibourliood of Whitton 
jias float No. .S in tlie rtppoi iluuibcp, the practacc, 
based on pood seamanship, requires 1. -.at those m 
charge of a st eamship, proceeding agamsi/ the flood 
tide, should avoid im'cting another vessel at the 
gas float , & should, therefore, w^ait until the vessel 
proceeding with the tide has rounded 
The Bzardian, [19111 P. 92 ; 80 L. .1. P. 81 ; 104 
L. T. 400 ; 11 Asp. M. L. 0. 002. « , ^ t 

5379 , Thames — Baldwin Point.] — 

The Kennet, No. 6370, an/r. 

6380. Duty of vessel going with tlde—To give 
sufficient warning — Thames — Baldwin Point.] 
The Kennet, No. 6370, a^rte. 

C. Dredging Stern First. 

6381. When duty arises.]— Plif.’s steamsliip, 
proceeding up the river Ouse with a strong flood 
tide, neplected, on approaching the bend in Goole 
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S(*rt, 2. — Rule.H of good seatmtiship: Stdi-'SecL 16, 
g, D., E., F. & Q,-\ 

Reach, to swing & dredge iip stern first, witii the 
result that, not being under proper control, she 
carried, at an excessive speed, into collision 
with deft.’s steamship, which was coming down 
the reach, & wliich contributed to the collision by 
starboarding after giving a port helm signal : — 
Held : both vessels were to blame, pltfs.’ vessel for 
excessive speed due to failing to observe the sea- 
manlike precaution of swinging in the reach, in 
accordance ^vith the local practice ; defts.’ vessel 
for wrongly starboai’ding, & failing to obey Article 
28 of the Regulations for Preventing Collisions at 
Sea by indicating her helm movement with the 
appropriate whistle signal. — The .Frankfout, 
[1910] P. 50 ; 79 L. ,T. P. 49 ; 101 L. T. 664 ; 11 
Asp. M. L. C. 326, C. A. 

6382. Two keels lashed to each other.] — 

The Ralph Creyke, No. 5367, ante, 

5383. Vessel overtaken by fog.] — (1) Al- 

though a vessel may be justified in anclioring in 
the fainvay of the Thames through being over- 
taken by a dense fog, such a place is not a proper 
anchorage ground under Articles 10 & 12 of the 
Thames Rules &: Bye-laws, 1872, & the duty lies 
on those in charge of her to move her as soon as 
they reasonably can, & if a collision occurs whilst 
she is so anchored, the question will be whether 
between the time of her anchoring A the collision, 
the weather was such that she could x*easonably 
liave been removed. 

(2) A steamship bound up the Thames on a flood 
tide ought not to leave a wliarf get under way 
in a dense fog. 

(3) Semhle : if a vessel is overtaken by dense 
fog, in such circumstances, the proper mode for 
lier to go up is dredging up stern first with her 
anchor down, so that she can be brought up at 
any moment. — The Aguadillana (1889), 60 L. T. 
897 ; 0 Asp. M. L. (J. 390. 

5384. Necessity for keeping look out.] — (1) A 
steamer dropi)ing up the Thames stern firvSt on a 
dark night for the purpose of going into dock A 
exhibiting only her stern light to down-coming 
vessels is bound to keep a look out up river, & 
ought, when she sees a vessel coming down, to give 
such sufficient signal as will enable the down- 
coming steamer to avoid her. 

(2) Semble : a proper signal under such circum- 
stances would be a prolonged blast of the steam 
whistle of not less than five seconds' duration. — 
The Juno (1894), 71 L. T. 341 ; 7 Asp. M. L. 0. 
506 ; HR. 679. 

5385. Duty to give warning — What is sufflicent 
warning — One long blast.] — The Juno, No. 6384, 
ante, 

5386. Three short blasts.] — The 

Battersea (1912), cited in Halsbury’s I^aws of 
England, Vol. XXVI, at p. 477, n. 

Duty to show light — Sufficiency of light.] — See 

No. 5256, ante. 

D. Difficulties of Warping or Smelling the Ground. 

5387. Vessel warped down river — Liability for 
collision due to difficulties involved in warping.] — 

If a vessel chooses to avail herself of a particular 
mode of going down the river at a particular time, 
which renders it difficult to escape a collision, she 


must bear the consequences of the contingency to 
which she has exposed herself. 

Plea, in a cause of damages, that the ship 
causing the collision was being warped down the 
river at the time, & in consequence could not get 
out of the way, overruled. — T he Hope (1843), 2 
Wm. Rob. 8 ; 4 L. T. 774 ; 106 E. R. 659. 

5388. Duty where risk of smelling ground— To 
keep full control — By occasionally stopping engines.] 
— The Ralph Creyke, No. 6367, ante. 

F. Anclioring or Aground in Fairway, 

5389. What is fairway of river.] — The fairway of 
a river is not necessarily confined to that part of 
the channel which is marked by buoys, but in- 
cludes all that part of the river inshore of th<* 
buoys which is navigable for vessels of moderati^ 
draught. — The Blue Bell, [1895] P. 242 ; 6^ 
L. J. P. 71 ; 72 L. T. 540 ; 7 Asp. M. L. C. 601 ; 
11 R. 790, D. C. 

Annotalioii : — Apld. The Chitha Boat 147, [1900] P. 3C. 

5390. .] — Pltfs.’ sailing barge, whilst at 

anchor to the northward & westward of tlie Uppeu* 
Mussel buoy in I^ng Reach of the river Medway, 
was run into by a steam tender, in charge of 
deft., conveying liberty mean from Chatham 
Dockyard to two of H.M. vessels moored further 
down the river. The weather was thick with fog, 

though daylight, the barge was exhibiting her 
riding light ; but hc*r bell was not being rung. 
The barge was suddenly seen a few yards ahead, 
& the stem of the tender struck the port side* 
amidships of the barge a heavy blow & sank her 
Held : the negligence of those in charge of both 
vessels had contribut-ed to the collision, & both 
were to blame, for the barge was in the “ fairway ” 
as defined in The Blue Bell, [1895] V. 212, & there- 
fore, on account of the fog, bound to ring her bell 
under Medway Conservancy by-law^s. Article 
43 (c) ; but if not coming under that art. she was, 
in the circumstances, in the opinion of th(‘ 
nautical assessors, bound to indicate her position 
by sound signals as a seamanlike precaution 
within the meaning of Article 48 . — The Clutha 
Boat 147, [1909] P. 36; 78 L. .7. P. 41 100 

L. T. 198 ; 11 Asp. M. L. C. 190. 

5391. .] — Although barges moored at bai-ge 

roads to some extent obstruct the navigable 
channel they cannot be said to be lying “ in the 
fairway.” — T he Lake Farbagxjt, [1921] P. 305 ; 
90 L. J. P. 369. 

5392. Whether vessel may anchor in fairway.] — 
The Lancasihbe, No. 5264, ante. 

5393. When compelled by damage in col- 

lision — Due to ship excusing itself.] — T he ICjo- 
benhavn (1874), 30 L. T. 136 ; 2 Asp. M. L. V. 
213, P. C. 

5394. When overtaken by dense fog.] — 

The Aguadillana, No. 5383, ante. 

5395. Duty of vessel aground in fairway — To 
apprise other vessels of her position — By lights.] — 

The petition in a damage suit alleged that pltf.’s 
vessel, in the early morning when it was dark, was 
proceeding under sail in the channel leading to the 
harbour at H., when the vessel /., w^ich had not 
any light exhibited, was made out ahead ; the 
helm of pltf.'s vessel was then ported, but as soon 
as this had been done it was discovered that the 
I. was across the channel, & that ijltf.’s vessel was 


PART XII. SECT. 2, BUB-SECT. 16.— E. 

1. Duty of vesBel at anchor in fairway 
-^To emimt lights .] — A vessel anchor- 
mg upon the known track pursued 
by river steamers, or within a few 
yards of the channel, & without 


exhibiting a light, will bo doeTnod open 
to the charge of wilful neglect & gross 
negligence. 'At any time, whether re- 
quired by the harbour regulations or 
not, in a close river, where there is a 
number of vessels passing Sc repasslng, 
it is only an act oi proper seamanlike 


precaution to oxiilbit a light. — T hk 
VICTORIA (1864), 7 Ir. Jur. 94. — IR. 


m. Joint liability for negligence of 
vessel avMing her ,] — Ellerman Lines 
V . Clyde Navigation Trustees, 
[10111 S. 0. 122; 48 Bo. L. R. 44; 
11910] 2 S. L. T. 323.— scot. 
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in imminent danger of running into her ; the helm 
of pltf.’s vessel was put hard aport to avoid running 
into the /., & thereby pltf.’s vessel was compelled 
to go out of the fairway of th(i channel, & in conse- 
quence thereof she took tlie ground & drove against 
th(i town wall of II. sustaiiu'd damage, As also 
did damage to the wall ; thal- the damage to pltf.’s 
ship & the losses of pltf. by reason thert^of was 
occasioned by negligence of thos(‘. on board or in 
charge of the in having got the 7. across the 
fairway, & in leaving her there without any light 
(exhibited or other measures taken to warn other 
vessels of her position ; that the measures taken 
by pltf.’s vessel to avoid corning into collision vdth 
the 7. were proper & necessary for that inirpose ; 
At aft.(‘r taking such measures tliose on board jiltf.’s 
V(‘sael were unable ttj prevent their vessel taking 
the ground Ac suffi^ring the damage aforesaid ; — 
Held : the petition disclosed a good cause of acd ion. 

Independently altogether of the; “ ll(*gulations 
for Preventing (’ollLsions at Sea,” those in charge 
of a vessel agiound at night in the fairway of a 
navigable chanmd are bound by the g(;neral 
maritime law ... to take j)ro])er means to api)ris(i 
other vessels of her position (Sir K. Piiillimore). 
— The Industrie (1S71), L. P. d A. Ac E. :!():’> ; 40 
I.. J. Adm. 20 ; 21 L. T. 410 ; 19 W. R. 72S ; 1 
7Vsp. M. L. P. 17. 

Annotations ; — Mentd. R. v. City of lioiidon (U)urt Jiidtje, 

[1892] 1 Q. H. 273 ; Tlio Normandy, [lOUl] P. 187. 

5396. .J — A vessel proceeding up 

the Tham(‘S grounded. She sounded four short 
blasts on her whistle to signify that she was not 
under command, but, before she could put up the 
lights required by Thanu's Rules, .Article 30, she 
was run into by a steamship which had been 
coming up the river about a quarter of a mile 
astern of lier. In a damage action : — Held : the 
steamship which got aground was not to blame for 
not putting up the lights required by Article 30, 
as that rule was not applicable Ac there was not 
sulYicicnt time in which to put them up before the 
collision, Ac she had sounded a four-blast signal 
signifying that she was not under command.— 
The Bbomsorovp:, [1012] P. 182 ; 82 L. J. P. 2 ; 
100 L. T. 815 ; 12 Asp. M. Ti. 0. 190. 

5397. By giving sound signais.J — 

The Bromsgrove, No. r)39(), ante. 

5398. Duty of vessel at anchor in fairway — To 
apprise other vessels of her position — By lights.] — 
Ritson V. Craig (1838), 9. L. T. 811. 

5399. To take in side lights— When held 

by anchor.] — The Wega, No. 5017, post. 

5400. Duty of vessel leaving anchor in fairway — 
To apprise other vessels of position of anchor.] — 
Clarke v. 8cattergood (1003), Burrell, 243 ; 107 

E. K. 560. 

Annotation : — Coiud. Mersey Docks & Harbour Board r. 

Turner, The Zeta, [1893] A. C. 468. 

Duties of vessels under particular local rules.] — 

See Sect. 4, post. 

Obstruction to navigation — In navigable waters.] 

— See Waters Ac Watercourses. 

F. Incoming and Outgoing Vessels. 

5401. Duty of outgoing vessel— When turning 
up or down river — Right of other vessels to expect 
proper measures to be taken.] — Whore two vessels, 
one the f7., going down a river, the other the 7., 

PART XII. SECT. 2, SUB-SECT. 15.— F. 

6403 i. Duty of incoming vessel — To 
give way to ovlgoiiw vessd .] — Tiik Pres- 
cott V. The Havana, Taylor v. 

Riohelieu & Ontario Navigation 
Co., 0. R. [1910] A. C. 90 ; 7 E. L. U. 

337.— CAN. 

5403 ii. .] — A vessel has 

J. — VOL. XLI. 


crossing it, sighted each other half a mile off, Ac 
the T. having intended to turn her liead down the 
river, was baffled by the flood tide, but neglected 
thereupon to run up her outer jib so as to aid the 
operation : — Held : the U. acted rightly in not 
altering the course she had properly upon observ- 
ing the T.\s intention having a right to assume that 
the T. would have taken all the means proper for 
carrying out that intention. — Laird v. Brownlie, 
The Ulster (1862), 1 Moo. P. C. C. N. S. 31 ; 

1 Mar. L. C. 234 ; 15 E. R. 614, P. C. 

Annotation : — Mentd. The Maender (1862), I Moo. P. C. C. 

N. S. 42. 

5402. Duty of incoming vessel.] — A vessel 
coming up the Thames on a dark night, with the 
wind at south, Ac preparing to anchor, if she descries 
another vessel approaching her in a straight line, 
ought to port her helm, & pass the approaching 
vessel on the larboard side, before rounding to & 
anclioring ; but if she has starboarded her helm, 
before seeing the other vessel, slie will not be held 
to blame for a collision ensuing, although the 
apjiroaching vessel, not aware of the intention of 
th(^ other vessel to anchor, has luTself observed 
the Trinity House rule, A: taken her own measures, 
on tile supposition that the othei* vessel would 
pass to leeward of her. 

A stcNim vessel was carrying a common light on 
the starboard bow, Ac a red light on tlie larboard ; 
a (juestion arose in a case* of collision, whether at a 
Iiarticular time, the sti^amer’s head was to the 
south ; the evidence on behalf of the opposing 
vessel stated, that a light was seen, but not a red 
light. The lYinity Masters being of opinion that- 
if.ihe st(*amer’s head was to tlie south, according 
to the relative positions of the two vessels the red 
light would not be visible to the other vessel, the 
fact that such light was not seen held to be decisive 
on the question of the position of the steamer’s 
head. — T he Shannon (1812), 1 Wm. Rob. 463 ; 
166 E. R. 045 ; sub nom. The Shannon, Tiho 
Plactdta, 7 Jur. 380. 

I 5403. To give way to outgoing vessel.] - 

i The 7’., a screw steamer, was approaching a lock 
leading from a basin into a dock at the time when 
two paddle tugs w(*re .coming out. The first tug 
passed out safely. The master of the second 
thought that there was not room to pass between 
the T. Ac the lock wall, & stopped. The harbour 
master, whoso orders lie was bound to obey, 
ordered liim to go ahead, Ac at the same time 
ordered the. T. to go astern. The T. reversed her 
engines, but only sufflciently to keep her stationary, 
as the wind Ac tide were (Lifting her towards the 
lock. A collision took place between the port 
sponson of the tug Ac the port bow of the T. : — 
Held: the tug was not to blame, because (1) an 
incoming ship should give way to an outgoing 
ship ; (2) the master of the tug was bound to 
obey the order of the harbour master to go ahead ; 
[3) the T, had disobeyed the order to go astern. — 
Taylor v. Burger (1898), 78 L. T. 93 ; 14 T. L. R. 
228 ; 8 Asp. M. L. 0. 364, H. L. 

Annotation: — As to (1) Distd. The Kaiser Wilhelm dur 
I Gro«Pe, [1907] P. 259. 

G. Obeying Orders of Dock or Harbour Master. 

5404. General rule.] — By the regulations re- 
lating to Falmouth harbour, “ masters Ac persons 


no rifflit to manoeuvro her entry into 
the basin of a harbour while another 
vessel is leaving her moorings ready to 
come out ; under such circunistances 
it is the duty of the former to rt main 
bolow the canal entrance, in order to 
give way to the outgolngr vessel, & her 
failure to do so will render hor liable 
in case of collision.— Canada ShippinQ 


Co., Ltd. v. The Tunisie, The Deppf. 
V. The Cabotia (Que.) (1919), 18 
Exoh. C. R. 318 ; 45 D. L. R. 386.- - 

CAN. 

5403 iii. — .1 -Hall Coal & 

Shipping Corpn. v. The Beeohbay, 
[19251 Exeh, 0, H. 23.— CAN. 
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Sect* 2. — Rules of good scamauship: Suh-seet, 16, G, 
d? H* Sect . 3 ; Stib-secis. 1, 2 3, .4 . B* (a),] 

% charge of vessels are to cast off & remove 
them whenever required, & in the event of 
neglect or refusal to do so, they will be 
removed by the dock master. Vessels are to 
strike theii* yards & masts, if rcquii*ed.*’ The 
master of a vessel which had been moored at the 
eastern pier was desired by the dock master to 
remove her to the western pier, & to strike his 
top gallant masts, etc. On the master’s refusal to 
obey the order, he having left the vessel with only 
three persons on board, the dock master removed 
her to the western pier, where during a gale she 
broke from her moorings & did considerable damage 
to the wharf : — Held : (1) by the regulations the 
dock master had a discretion to exercise for the 
welfare of all ships entering the harbour, & the 
master was bound to obey the order & assist in 
the removal of his ship, even though if the interests 
of the ship alone were to be considered, such 
removal was injudicious ; (2 ) it was the duty of 
the master to have kept a sufficient crew on board 
to protect his ship against ordinary perils ; (3) as 
a matter of fact, the damage was caused by the 
negligence of the master, & his refusal to obey the 
orders of the dock master ; &, consequently, the 
vessel was liable for such damage. 

(4) It may possibly be that in the West or East 
India Docks . . . or in some of the Liverpool docks, 
or in some dock from its situation & construction 
l)ei*fectly secure in all weather, that a single watch- 
man may suffice for the protection of the ship (Sir 
Robert Phillimoke), — The Excelsior (1808), 
L. R. 2 A. & E. 268 ; 37 L. J. Adm. 54 ; 19 L. T* 
87 ; 3 Mar. L. C. 151. 

Annotations : — OnieraHy* Refd. "J iinicr v. Merflcy Docks & 
Harbour Board, Tbo Zeta, 11S92] V, 285 ; The Kormondy, 
[1904] P, 187. 

6405, J -TAYJiOR V. Rciujkr, No. 5403, 

ante. 

Authority of dockmasters & harbour masters, 
generally.] — See Part XXL, Hect. 8, fwst. 

H. Rules in Particular Ricers, 

See Sect. 4, post. 


Hfa'T. 3. -the sea regulations. 

Sub-sect.. 1, — In General. 

644)6. To what ships applicable — ^H.M. ships — 
Questions arising between Admiralty & private 
persons.] — (1) Neither the sailing i*egiilation.s 
issued in i^ursuance of Merchant Shipping Act, 
1854 (c. 104), nor those published under the 
authority of Merchant Shippmg (Amendment) Act, 
1862 (c. 63), are applicable to H.M. vessels. 

(2) Questions of navigation as between ships 
belonging to JT(t Majesty & those of private per- 
sons must be tried by the general rules of the 8(‘a. 

(3) The powers, if any, of the J^ords of tlie 
Admlty. under llaibours Act, 1814 (c. 159), s. 2, 
to vary by notice the general sailing regulations, 
must, to have any ellect wliaievei*, be exorcised 


in strict conformity with U»e Act. — T he PitoMTRE 
V. H.M.S. Topaze (1864), Holt, Adm. 105; suit 
nom. H.M.S. Topaze, 10 L. T. 069 ; 12 W. li. 
923 ; 2 Mar. L. C, 38. 

6407. .] — B;iu(nvENiioiiME v. 

II.M.S. Supply (1805), Holt, Adm. 189 ; suh noni. 
H.M.S. Supply, 12 L. T. 799 ; 2 Mar. L. 0. 262. 

.] — Compare No. 5977, post, 

6408. Foreign ships — ^Acceding to regula- 

tions.] — ^Thb New Ed r. The Gustav (1863), 
Holt, Adm. 28 ; suh nom. The Gustav, The New 
Ed, 9 L. T. 647 ; 1 Mar. I.. C. 407. 

6409. Warships.] — The IjORD Byron 

(1879), 1 Maude & Pollock’s Jjaw of Merchant 
Shipping, 4th ed., p. 607, n. 

Power to make regulations.] — See 1801 Act, s. 4 18. 

6410. Power to vary regulations— By Lords of the 
Admiralty.] — The Promise r. II.M.S. Topaze, No. 
5406, ante. 


Su B -SE(^T. 2 . — ( \)NSTR l J CTl ON. 

See. generally^ Statutes. 

5411. Whether construed literally.] — The 

Liiira, No. 0172, post. 

5412. Reasonable business interpretation.] 

—The Dunelm, No. 5570, post. 

5413. To be read as a whole.]— In accordance 
witli Admlty. direidions, two neiitial steamsliips 
which came into collision in the English Cliannel 
were, owing to the danger of German submarines, 
navigating without oKhibiting any iind(ir-way 
lights. Both ships luul their side lights lighted A 
ready to be exhibited, <fe neither was guilty of any 
delay in exhibiting a side light after becoming 
aware of the pi’csence of the other ship. 

l*ltfs., the owners of the cargo laden on one of 
the ships which sank in consequence of the collision, 
alleged that to navigate without lights, even under 
Admlty. directions, constituted negligence A: a 
breach of Articles 1 k 2 of the Regulations for 
Preventing Collisions at Sea : - Held : the regula- 
tions must be read as a whole ; the complete 
disregard by the Gcimans of all rules of inter- 
national law & of the ])ractice of civilised people 
in the conduct of war liad brought into existence 
a new danger of navigation in an area of the high 
seas in which the vessels were navigating ; & in 
navigating with theu* lights screimcd, botli vessels 
were doing what was justified & required by 
Article 27 under which they were bound to have 
“ due regard to all dangers of navigation A 
collision.”— The ALiiOL, [1918] 1\ 7 ; 87 \u .1. P. 
7; 119 J.. T. 151 ; 31 T. L. R. 85; 11 Asp. 
M. li. C. 323. 


Sub-sect. 3. Obsebvance ok Sea Heoulations. 
A. In General . 

See 1894 Act, s. 419. 

5414. Application of rules— What circumstances 
considered — ^Knowledge of person In charge.] 

The BERYii, No. 5941, post. 


PART XU. SECT. 3, SUB-SECT. 1. 

Q. To what ships applicable, — Foreign 
shipsA — a collision upon tho high 
bctwwn a Brittah & a foreign 
Shipping Act, 1894, 
H. 419 (4), does not apply to tho foreign 
vessel in - - - ■ 

council n 
734 of tb 
apply to 
NATO Fig 
(1904), 29 


i/uu oi an oraer • 

ado under either sect. 424 ( 
e Ant directing that Part '' 
such foreign vessel. — Forti 


o. .J — Nonvugiuii ship held 

to bo liable in damages & cosIh for 
liaving oome into collision with a 
British ship through lireach of Ad- 
mindty ItegulatiotiK, Art. 11, as to 
role of the road, suob regulations being 
binding by convention on Norwegian 
ships, whether tho ooUision take place 
outside or within British jurisdiction. — 
Tun Repeater v. The Braga of 
Kragerob (1866), 14 L. T. 268.— IR. 

p. All BrUi^ ships,]— Imperial 


Moi'chunt Shipjdng Acts, 1854 Sc 1873, 
as to tlie i)i‘ovent4oii of colllBions at 
sea, now l*art V. of 57 Sc 68 Vlot. 
0 . 60, & tlio regulations thereunder, 
apply to British sliips in all parts 
of the world, &; the provisions of tho 
local Navigation Act so far as tlioy are 
lepugnant to tho Imperial Acts Sc tho 
rogulatlons tbereunefor, are void & 
inoperative. — Aubtoalasian Steam 
Navigation Co. v. Smith, Smith v. 
Australasian Steam Navigation Co. 
(1880), 7 N. S. W. L. U. 207.— AUS. 
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5416 , ^ ,] — \ gjjip failing to obey one 

of the Kegulations for preventing collisionB whereby 
a collision occurs is not to be deemed to be in fault 
yvdthin Merchant Shipping Act, 1873 (c. 85), s. 17, 
if the circumstances were such that a competent 
seaman exercising reasonable care could not 
have discovered that the regulation was in fact 
applicable. 

Of two sailing ships approaching one anotlier the 
S, was running free & the T. was closehauled on 
the port tack. It was therefore the duty of the T, 
to keep her course in accordance with Arts. 14, 22 
of the Regulations for Preventing (Collisions at 
Sea (1884), but those navigating the 7’., in the 
belief that the S. was closehauled on the starboard 
tack, ported, whereby a collision occurred : — 
Held : since with ordinary skill & by the exercise 
of reasonable care those navigating the T. could 
not have ascertain (‘d that the S. was running 
free, the T. was not to bo deemed to be in fault 
within Merchant Shipping Act, 1873 (c. 85), s. 17. — 
Bakeii V, Theodore H. Rand (Owners), The 
Theodore H. Rand (1887), 12 App. ("as. 247 ; 
.50 L. .T. P. 05 ; 50 L. T. 343 ; 35 W. R. 781 ; 0 
Asp. M. 1.. C. 122, IT. L. 

j7im)tationa : — Consd. S.8. Lebanon, S.S. Ceto. The Ccto 

(1«89), 14 App. CaH. 070. Reid. S.8. Mcndii) Hango r. 

HaUclIlTo, [1921J 1 A. C. OriG. 

6416 , Time for — When risk can be avoided.] 

— Thi5 Beryl, No. 6941, post. 

5417. .] — Stoomvaart Maat- 

BdiAPPY Nederland v. J Peninsular <te Oriental 
Steam Navigation Co., The Voorwahts, The 
Khedive, No. 5180, ante. 

6418. Necessity for obedience — Prompt obedi- 
ence.] — A vessel, bound by the rules of navigation 
to port her lielra, not doing so in sufficient time, 
held responsible for the (lamage caused by the 
consequent collision. 

If you adopted a measure at an improper time, 
it does not take away the cul])ability of not having 
<lone it before, preventing the accident (Du. 
liUSiiiNGTON).— T he Stadacona (1847), 6 Notes 
of ("ases, 371. 

6419. Departure at peril.] — The Tele- 

(iRAPH, Vat^ntinpj V. (Cliough, No. 5529, post. 

6420. Presumption of obedience by both 

parties.] — The Mangerton, No. 5253, ante. 

6421. .] — Gknerai. Iron & Screw Go. 

V. Moss, The Araxes & The Black Prince, No. 
5422, post. 

6422. Strict compliance.]— 17 & 18 Viet. 

c. 104, s. 290, diiecting the course ships meeting 
tiach other are to follow, though in the ox>inion of 
many nautical men of experience capable of being 
modified with advantage, must, while it continues 
law, be strictly complied with. 

A vessel which obeys the rule has a right to 
trust that the vessel which he meets, if a British 
vessel, will obey it too, & she acts accordingly 
(Lorj> Kinosdown). — General Iron Screw Go. 
V. Moss, The Araxes The Blaiuc Prince (1801 ), 

15 Moo. P. G. G. 122 ; 5 L. T. 39 ; 1 Mar. L. G. 130 ; 

16 E. R. 439, P. G. ; subsequent proceedings (1862), 
Lush. 508. 

6423. .] — Stoomvaart Maatschappy 

NeDERTAND V. PeNINSUTAR & ORIENT4.L STEAM 


Navigation Co., The Voorwarts, The Khedive, 
No. 6186, ante. 

6424. No individual discretion.] — Custom 

of the river pleaded in defence, that all steamers 
coming up the river against the wind & tide 
should keep to the south shore. 

Damage pronounced for upon the ground that 
the steamer was in the wrong in not porting her 
helm, in compliance with the Trinity House regula- 
tions. Absolute necessity can alone justify a 
departure from the Trinity House regulations. 

I am by no means prepared to deny that there 
may exist so peculiar a combination of circum- 
stances as to render the adoption of this rule no 
longer fitting or expedient. These circumstances, 
however, should be of a strong & stringent nature ; 
because it is obvious that if every man is to engi’aft 
upon it his own exceptions, according to his own 
views of convenience or advantage, the rule would 
soon degenerate into no rule at all (Dr. Lushing- 
ton). — The GAZELiJi: (1842), 1 Win. Rob. 471 ; 2 
Notes of Cases, 39 ; 7 Jur. 497 : 106 E. R. 648 ; 
subsequent proceedings (1844), 2 Win. Rob. 279. 
AnruiiatUms : — Refd. The Superior (1849), G Notes of Case.^, 

607 ; The Klri)y Hall (1883), 8 P. D. 71. 

6425. .] — It is dangerous to the public 

to leave to masters of vessels a discretion as to 
obeying or departing from the Sailing Rules ; 
& accordingly such a discretion need not be 
exercised except in cases of very clear necessity. 
Where a collision has occurred owing to one 
colliding vessel having failed to observe, as its 
duty was, the rule of the road, by keeping out of 
the way: — Held: in the absence of proof as to 
the- particular time at which an intention to violate 
that rule was clearly manifest, the other colliding 
vessel, being primd facie bound to observe r. 18 
by keeping on its course, would not have been 
justified in departing therefrom. — The Williaji 
Frederick, The Byfoged Christensen (1879), 
4 App. Gas. 669 ; 41 L. T. 535 ; 28 W. R. 233 ; 
4 Asp. M. L. C. 201, P. C. 

Annotations: — Consd. The Olympic & H.M.S. Hawke, 

11913] P. 214. Refd. The Beryl (1883). 9 P. D. 4. 

5426. .] — Stoomvaart Maatschappy 

Nederland v. Peninsular & Oriental Steam 
Navigation Co., The Voorwarts, The Khedive, 
No. 5180, ante, 

5427. To govern all persons In charge of 

vessel.] — Stoomvaart Maatschappy Nederland 
V. Peninsular & Oriental Steam Navigation 
Co., The Voorwarts, The Khedive, No. 5180, 
ante. 

5428. Effect of non-observance — Violation 

of rule not cause of collision.] — The Margaret 
Roberts v. The Fortune (1854), 5 L. T. 140, P. G. 

Justification for non-observance.] — See 

Sub-sect. 3, B., post. 

5429. Qualities expected of master — Ordinary 
nerve & Judgment.] — The Bywell Gastte, No. 
0207, post. 

B. Justification of Non-Observance. 

(a) In General. 

5430. Obedience to rules of good seamanship — 
Paramount obligation.] — The Grovehurst, No. 
5952, post. 


PART XII. SECT. 8, SUB-SECT. 3.— 
D. (a). 


6430 i. Obedience to rules of uowl sea- 
manship — raramaunt obligation.] — 
Whore prudent seamanship precludes a 
tug, in charge of a laden scow, from 
follo^vlng certain of the regulations, 
she will be exonerated from blame In 
departing therefrom. — Canadian Paci- 
fic Rt, Co. V, The Bermuda (1910), 13 


Exch. C. R. 389.— CAN. 

548011. .1 — The Charles 

Dick v. Pine Bat S.S. Co„ Ltd., 
[1920] Exob. 0. R. 83.— CAN. 

5430111. .] — ^It 1 b a general 

rule In the navigation of the seas that 
there Is nothing in tho Admiralty rules 
of tho rood, as laid down, which will 
exonerate any ship or her ofBoors or 
crew from tne oonsequenoeB of any 


neglect or want of precaution required 
by the ordinary practice of seamen, or 
by special clrcumBtauces of tho case, & 
the Ct. of Admiralty will hold any ship 
to blame which, insisting on her right 
under any Admiralty rule of not gi'mg 
way, makes no effort to prevent a 
collision, where she could have done 
so had she given way. — T he Ida v. 
The Wasa or Nioolaistadt (1866). 15 
li. T. 103.-— IR. 
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Sect, 3. — The sea regulations: Sub-sect, 3, B, (a) 

6431. .] — The Bzardian, No. 5378, 

ante. 

5432. Only absolute necessity.] —The Gazelle, 
No. 5424, ante. 

5433. .] — ^An exception claimed, on account 

of the darkness & the relative position of the 
vessels, but not sustained. 

If a defence is set up on behalf of the vessel 
proceeded against, to establisli that defence she 
IS equally bound to prove the facts upon which 
she relies for her defence. . . . The Undaunted 
was going down the river, close hauled ; the 
steamer was coming up the river, with the wind 
free behind her. . . . The general rule under 
these circumstances would be, that the steamer 
should give way, & for this reason : the Un- 
daunted was close hauled, & the Columbine was 
not only a steamer, but had the wind free or 
large. ... If vessels are so approacliing each 
other that there is a chance of collision, it is to 
be avoided by an adherence to the rule. . . . The 
Columbine has not made out any justification of 
her own conduct ; neither the liaziness of the 
night, nor the point from which the Undaunted 
was seen, was sufficient to justify the violation 
of the rule ; & I repeat what I have said before 
that to these general rules & principles I am 
reluctant to admit of exceptions unless necessity 
calls for it (Dr. Lushington). — The Columbine 
(1843), 2 Wm. Bob. 27 ; 2 Notes of Cases, 144 ; 
166 E. B. 666. 

Annotation Refd. The Nordon (184G), 7 L. T. O. S. 4JH. 

6434. .] — The Eden (1845), 6 L. T. O. S. 

238. 

.5435. .] — A vessel is not justified in depart- 

ing from the rules of navigation, although it might 
have happened, under extraordinary circum- 
stances, that, by so doing, a collision would have 
been avoided. An exception to a general rule 
must be most satisfactorily proved. — T he 
Superior (1849), 6 Notes of Cases, 607 ; 5 L. T, 
241. 

5436. .] — The William Frederick, The 

Bypoged Christensen, No, 5425, ante. 

5437. .] — The Mary Lohden, No. 6107, 

post. 

5438» Admitted with reluctance.] — The Colum- 
bine, No. 5433, ante, 

5439. .] — Where, by neglect of the Trinity 

House rule, on the part of a vessel bound to give 
way to another vessel, the latter was run down, 
it cannot be set up in defence that this vessel 
might have avoided the collision by disobeying 
the rule. 

A principle of law that you are not to adhere 
to strict rules of navigation, but avoid an accident 
if possible, is a doctrine, however, to be carefully 
watched. I do not mean to say that any vessel 
is justified in coming into collision with another 
if she can escape it, because common sense & 
common regard to property life establish a 
universal principle, that no persons must wilfully 
come into collision with another vessel. It would 
be a dangerous doctrine to hold, without evidence, 
that [a vessel] whose duty it is to keep her course, 
ought to have deviated from that rme, & given 
way, where there are no circumstances established 
by evidence to show that she ought so to have 
done. I cannot conceive that anything would 
be more likely to lead to mischievous consequencesi 


than to suppose that a vessel, whose duty it is 
to keep her course, should anticipate that another 
vessel will not give way, & so give way herself 
(Dr. Lushington). — The Test (1847), 5 Notes 
of Cases, 276 ; 5 L. T. 241 ; 11 Jur. 998. 

Annotation : — Refd. The George (1847), 5 Notes of Cases, 

368. 

6440. .} — The Orion (1849), 5 L. T. 462. 

6441. Whether Justification must be specifically 
pleaded.] — Dryden v. Allix, The Moderation, 
No. 5458, post. 

>5442. Evidence— Exception must be clearly 
proved.] — The Superior, No. 5435, ante. 

5443. Burden of proof — On party setting up 

defence.] — T he Eden (1845), 0 L. T. O. S. 238. 

5444. .] — No man is bound by a 

technical rule to submit to the destruction of life 
& property ; but the onus probandi is upon the 
party so deviating from the general rule. — The 
Immaganda Sara Glastna (1850), 7 Notes of 
Cases, 582 ; on appeal, fud) noni. Vaux v. Sheffeh. 
(18.52), 8 Moo. r. C. C. 75, P. C. 

5445. .] Article 13 of the Sailing 

Buies under Merchant Shipping (Amendment) Act, 
1862 (c. 63), 8. 25. provides that “ if two ships 
under steam are metding end on, or nearly end 
on, so as to involve risk of collision, the 
helms of both sliall be put to port, so that each 
may pass on the port side of the other.’* Article 
14 : ** If two ships undtu* s^am are crossing, 

so as to involve risk of collision, the ship which 
has the otlier on her own starboard side shall 
keep out ^f the way of the other.” Article 19 : 
“In obeying & construing these rules, due 
regard must be had to all dangers of naviga- 
tion ; & due regard must also be had to any 
special circumstances which may exist in any 
particular case, rendering a departure from the 
above rules necessary, in order to avoid immediat/C 
danger.” In a cause of collision between two steam 
vessels meeting nearly (‘nd on in the river Thames, 
it was alleged by defts. that the helm of their 
vessel was put astarboard to avoid a barge : — 
Held : tlie onus of proving that a departure 
from the 13th rule was “ necessary,” in order to 
avoid immediate danger, lay upon defts. ; & in 
the absence of sufficient evidence to show what 
became of the barge, defts. had failed in their 
proof, & were to blame for the collision, the result 
of not porting their helm. 

If the Esther was aware that the Concordia was 
dead in the water, or nearly dead in the water, 
& unable to help herself, & if the Esther was capable 
of observing what the Concordia was doing & the 
position she was in, then, notwithstanding the 
rule was to port her helm . . . she would not be 
justified ... in porting her helm & running in 
upon the Concordia (Dr. Lushington).— The 
Concordia (1866), L. K. 1 A. & E. 93 ; 12 Jur. 


N. S. 771. 

Refd. The Carlotta. [1899] P. 223 ; The 

Anselm, [1907] P. 151. 

6446. Sudden difficulty— Through wrongful act 
of other ship — Allowances to be made to officer In 
charge.] — Very great allowances should^be made 
for an officer in charge of a ship suddenly placed 
in difficult circumstances by the wrongful act of 
another ship. —Tasmania (Ship Owners & 
Freight Owners) v. Smith, etc.. City of Corinth 
(Owners), The Tasmania (1890), 16 App. Cas. 
223 ; 63 L. T. 1 ; 6 Asp. M. L. C. 517, H. L. ; 
revsg. (1889), 14 P. D. 53, C. A. 

Annoiationa : — Refd. The Highprato (1890)» T. 841 ; 

S.S. Pleiades & Pago v. Page (Master) & S.S. Jane, 


6441 i. Whether iiuiification must he 
specifically pleaded .) — In a collision suit, 
the dt. is not only bound to consider the 
rule of the sea as prescribed by Mer- 


chant Shipping Act, 17 & 18 Vlct. c. 
104, but also, such circumstances as 
might have occurred in the particular 


case, which might Justify a departure 
from It. — T hb Irishman (1858), 11 Ir. 
Jur. 24, 26. — IR. 
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[1891] A. C. 259 ; Wilson v. Currie. [1894] A. C. 116; 
The mpon City, [18971 P. 226 ; The Hopper No. 66. 
[1906] P. 34 ; The Sylvan Arrow, [1923] P. 220. Mentd. 
Kaninaratne v, Ferdinand ns, [1902] A. C. 40r> ; Banbury 
V. Bank ol Montreal, [1918] A. C. 626 ; North Staffordshire 
Ry. V. Edge, [1920] A. C. 254. 

Under Sea Regulations, 1910, Article 27.1 — See 

Sub-sect. 3, B. (d), post, 

(b) Avoidance of Danger, 

6447. Duty to avoid injury — Collision.] — If a 
vessel at sea is going close hauled to tlie wind, & 
another meeting her is going free, the rule of the 
sea is, for the latter vessel to go to leeward ; & 
although such vessel may either go to leeward 
or windward as she best can, yet she ought, as a 
general rule, to suppose that the vessel going to 
windward will keep her position. 

Although there may be a rule of the sea, yet a 
man who has the management of one sliii) is not 
to be allowed to follow that rule to the injury of 
the vessel of another, when he could avoid the 
injury by pursuing a different course. But if 
the matter comes into any doubt, as for instance 
in the case of a dark night, then we ought to look 
to the practice, as that which is to regulate the 
parties (Best, C..T.). — Handaysyde v . Wilson 
(1828), 3 C. & P. 528 ; 172 E. R. 532, N. P. 

5448. .] — As a proposition of law, I 

admit it to be true, that no vessel should un- 
necessarily incur the probability of a collision by 
a pertinacious adherence to th(^ strict rule of 
navigation {per Our.).-— The Hope (1840), 1 Wm. 
Rob. 154 : 1(56 E. R. 531. 

Annotations: — Refd. The Volant (1842), 1 Notes of C-asc.‘<, 
503 ; Tbo Nostra Sonora Del Carniino (1854), 1 Spink.^ 
Ecc. & Ad. 303 ; Nelson v. Coucb (1803). 15 C. B. N. S. 
99 ; The Bowesfiold (1881), 51 L. T. 128 ; The Dictator, 
[1892] P. 304 ; B. v. City of London Court ,Tudge, [1892] 
1 Q. B. 273 ; The Joannls VWs (No. 2), [1922] P. 213. 

5449. .] —Two vessels being close 

hauled, one on the larboard, & the other on the 
starboard tack, the former must gdve way. If 
she does not, she must prove i)articular cheum- 
stances to justify a deviation from so general a 
rule. — T he Mary Stewart (1844), 2 Wiu. Rob. 
244 ; 2 L. T. O. S. 375 ; 106 E. R. 746. 

5450. .J — The Test, No. 5139, ante- 

5451. Vessel unmanageable.] — T he 

John Buddle, No. 5270, ante, 

5452. Only if avoidance can be 

carried out with safety.] — A steamer deviating 
from the Trinity House Rules, in order, as alleged, 
to avoid the coilision, held solely to blame. 

It is a matter of the greatest importance to the 
safety of the great commc^rcial inter(‘sts of this 
country, having ships at sea with valuable cargoes, 
still more valuable lives, to maintain, as far as 
I can, those rules regulations which hitherto 
have been recognised in this ct., upheld by 
superior jurisdiction. . . . Where you can with 
perfect safety escape an accident by any manamvre 
whatsoever, it is your duty to do it, but I wholly 
deny the danger would be averted or that in- 
finitely gi»eater danger would not occur if a vessel 
closely hauled on the larbofird tack or descrying 
a steamer were to take upon Inu’self to deviate 


from her course for the purpose of getting out of 
the way, because I am of opmion that by so doing 
it would lead to the chance of infinitely more 
collisions than take place at present (Dr. Lush- 
ington).--The Vivid (1849), 7 Notes of Cases, 
127 ; 5 L. T. 462. 

5453. .] — The City OP London (1850), 

5 L. T. 241. 

5454. .] — The general rule of naviga- 

tion, where two vessels are closehauled & nearing 
one another, is, that the one on the port tack 
should give way, & the one on the starboard tack 
keep her luff ; but this rule will not excuse the 
vessel on the starboard tack not taking other 
measures to prevent a collision, if circumstances 
render them necessary. — The Lady Ann (1850), 
7 Notes of Cases, 364 ; 15 Jur. 18 ; svb nom. 
The Hope v. The Lady Anne, 5 L. T. 241. 

54.55. j — T he Immaganda Sara 

Clasina (1850), 7 Notes of Cases, 582 ; on appeal^ 
sub nom, Vaux v, Sheffer (1852), 8 Moo. P. C. C. 
75, P. C. 

5456. Danger must be real & bon& 

fide.] — (1) Two steamers came into collision in 
Halfway Reach in the Thames. Both to blame ; 
one for not being on the side of the river directed 
by the statute, notwithstanding it appeared there 
was a usage for vessels to follow the course she 
took, the other for having one of her lights out, 

6 for not having stopped & reversed her engines 
when she saw the other vessel, notwithstanding she 
had a right to expect that no steamer would be 
in that part of the river, & that if there should 
be one she would port her helm. 

(2) The plea of usage, in opposition to the 
statute, can only be admitted so far as it goes to 
show that the usage leads to the safety of vessels. 
If the usage leads to the safety of vessels, it may 
be a ground for disobeying the statute under 
certain circumstances. But the danger must bo 
real bond fide to justify a departure from the 
regulations of the statute. 

If there is danger in following, in particular 
cases, the directions of the Legislature, that would 
be an adequate reason for not complying with 
them. But of what kind must the danger be if the 
safety consists in this, that you are safer in vio- 
lating the law of the land than obeying it, because 
a great many other persons do it, & therefore it 
will avoid the chance of collision ? Why, it is 
an argument that never can be listened to . . . 
in a Ct. of Justice, namely, that because other 
l)e()pIo violate the law, therefore, those who 
uavigate (lie river Thames are at liberty so to 
do (Dr. Lusiiington). 

Supposing for want of moans sufficient to navi- 
gates with safety, — suppose from the vicinity of 
shoals, — suppose from the state of the vessel, 
being disabled, she then seeks to take that course 
which the Legislature has prohibited — under such 
circumstances she would imquestionably be re- 
lieved from the punishment affixed by the Legis- 
lature (Dr. Lushinoton). 

(3) 1 do not think there isjsufficient evidence to 
t*nahle you to say that the light never was lit 


PART XII. SECT. 3, SUB-SECT. 3.— 
B. (b). 

54471 . Duty to avoid injury— Colli- 
sion,] — Stratton v, Cuakfky (1808), 
27 U. C. K. 515.— CAN. 

5447 ii, .] — Where there 

were two sailing ships, the one on the 
starboard & the other on the port 
t£U3k, & the fornior by a rule of u^l- 
gadon having the right to keep her 
course : — Held : the former was, never- 
theless, in COHO of imminent danger, 
bound to give way, & for not doing so 


was condemned in damage's & coste. — 
Thk Underwritkii, The Lake rfT. 
Clair (1875), 1 Q. L. U, 323; revsd. 
(1877), 2 App. C^as. 389, l>. C.— CAN. 

5447 iii. .] - The Chailmer 

V. The Bermujov (1910), 15 B. C. K. 
506 ; 15 W. L. U. 132.— CAN. 

q. Danger clear almost 

to certainty.] — Tlio only exception to 
a rigid complianeo with the rules for 
navigation of Canadian waters & 
canals is when it appeal's with perfect 
clearness amounting almost to a eer- 


— ' ' > 

tainty, that adhering to the rule would 
have brought on a collision & violating 
the rule would have avoided it. — 
Canadian Sand & Gravel Co., Ltd. 
r. The Kkywest (Ont.) (1917), 16 
Kxch. C. IL 291 ; 38 D. L. R. 682.— 
—CAN. 

r. Circamstancea justify- 

ing skilled seaman believing collision 
otherwise inevitable ,] — In order to jus- 
tify a departure from Sea Regulations, 
1910, art. 21, it is not necessary for 
the holding-on vessel to prove that by 
no possibility could a coUiriou have 
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(c) jd) ; mb-scct. 4,] 

but quite enough to say — it is an admitted fact — 
that the light at the bowsprit had gone out. 
What might have been the consequence of that? 

. . . Though the Meteor may not be in any degree 
to blame for the light going out. — for I apprehend 
lights will go out at sea as well as elsewhere ; it 
might be an accident, yet it is the same as regards 
the other party as if it had arisen from neghgonce — 
she must suffer the consequences of the light going 
out if she misled the Sylph (Dr. Lushington). — 
The Sylph (1854), 2 Ecc. & Ad. 75 ; 104 E. R. 315 ; 
sub nom. The Meteor v. The Sylph, 5 L. T. 402. 

5457. .] — The Gian mire was sailing 

on the starboard tack ; the Joseph Somes was 
going free, & omitted to port her helm until she 
liad got too near to the Glanmire ; the Glanmire 
starboarded her helm to avoid immediat^e danger : 
— Held ; the Glanmire was justified under the 
circumstances in starboarding her helm, & the 
Joseph Somes ought to have ported sooner. — Tim 
Joseph Somes (1857), Sw. 185 ; 16G E. R. 1080 ; 
suh nom. The Glanmire v. The Joseph Somes, 

5 L. T. 307. 

5458. .] — Departure from tlie rule 

provided by Merchant Shipping Act, 1854 (c. 104), 
s. 290, for ships meeting each other to port Dieir 
helms allowed ; the circumstances of the case 
being such as to render such departure necessary 
to avoid immediate danger : though sucli circum- 
stances were not specifically pleaded, but were to 
be inferred from the pleadings & the evidence ; the 
cause of collision being sufficiently proved to have 
arisen from the facts pleaded, & the proofs given 
in support of them. 

Where two English vessels, the D. & the M.. 
Were approacliing in opposite directions nearly 
ond-on, k a collision occurred in a dark night off 
Sicily : — Held: whether the D. had seen the course 
of the M. or not, in other words, whether the M. 
carried lights or not, it was the duty of the 1)., 
seeing the M, on her starboard bow, not to port 
her helm, but to keep her course ; & the M., 
seeing the D. on her starboard bow, D. having her 
green light visible, ought not to have ported ; but, 
having done so, the M. was alone to blame. — 
Dryden V. Allix, The Moderation (1803), 1 
Moo. P. C. C. N. S. 528 ; 9 U T. 580 ; 1 Mar. D. C. 
413 ; 15 E. R. 799, P. C. 

5459. ,J — Whatever be the rules or 

regulations which govern ships generally, in cases 
of immediate danger it is the duty of every ship 
to seek to avoid a collision (Dr. Lushington). — 
The Great Conquest & The North East v. 
The David Cannon (1865) Holt, Adm. 235. 

5460. .] — The Boanerges & The 

Anglo-Indian, No. 6972, post. 

5461. .] — You have no right to stand 

in a diflQculty upon a right though it may be a 
perfectly good right obstinately recklessly & re- 
gardlessly of the safety of othere (Dr. Lusiiing- 
TON). — The Legatus v. The Emily (1865), Holt, 
Adm. 217. 

5462. Though danger due to other 

ship.] — The Jane Bacon, No. 5110, ante. 

5463. .] — Liverpool, Brazil & River 


Navigation. 

I Plate Steam Navigation Co. v. Campanhia 
I Bahiana db Navegacio a Vai»or, The Memnon, 
No. 6038, post. 

5464. Right to avoid Injury — Own destruction.]- - 

In cases of collision, the iiile of the Trinity House, 

I that “ where steam- vessels, on different courses, 
must unavoidably cross so near, that by con- 
tinuing their respective courses there would b«^ 
a risk of coming in collision, each vessel shall 
put her helm to port, so as always to pass on the 
larboard side of each other,” is applicable only 
when the vessels, by continuing their respective 
courses, are likely to come into collision, & when, 
by putting their helms to port, tlie collision may 
be avoided : but the rule is not applicable when 
either vessel, by unskilful management, is so near 
the shore, that by porting her helm there would 
be danger of collision : in such case, the vessel 
on her right course is justified, in spite of the, 
rule, in xmtting her helm to starboard. — General 
Steam Navigation (.o. v. Tonkin, The Friends 
( 1844), 4 Moo. P. C. C. 314 ; 13 E. R. 324, P. C. 

AnnoUUinm : — Reid. ("had wick i\ City of Dublin Stoain 

Packet Co. (185(>), 3 .liir. N. S. 207. Mentd. The Sylpli 

(18r>4), 2 Ecc. & Ad. 7r». 

5465. .]— The Superior (1840), 0 

Notes of Cases, 007 ; 5 L. T. 241. 

5466. .] — The Sylph, No. 5450, ante. 

5467. .] — It w'ould be sufficient excuse 

for the vessel proceeded against not having porttul 
her helm if slie was in so narrow a part of the 
river that by porting she would liave run herself 
aground (Dr. Lusiiingt(W). — The Lucja Jan- 
TiNA V. Tiie Mexican (1804), Holt, Adm. 130. 

Under Sea Regulations, 1910, Article 27.] — Sec 
Sub-sect. 5, post. 

(r) Custom. 

5468. Whether justification for deviation from 
Regulations.] — T he Orion (1851), 5 L. T. 212, 

P. C. 

5469. .] — No local custom can ju’evail to 

justify a deviation from the Act. 

A brig, in ballast, coming up the Tyne, along 
the south shore, earner into collision with smack 
being tugged down along the saim* shore. Slie 
pleaded in defence a custom of iljat river, that, 
vessels in ballast should coint* uj) along the soutli 
shore : — Held : no siu^h custom could be main- 
tained against the exjiii'ss provisions of the 
Merchant Shipping Act. — T he Hand of Ihtovi- 
dence (1850), Sw. 107 ; KiO E. R. 1041. 

5470. .] — The Lmty, No. 0083, post. 

5471. Custom of river.] — Rule of naviga- 

tion with regard to steam vessels approaching 
each other on different courses. 

Where two steam vessels must unavoidably A 
necessarily cross so near, that by continuing their 
respective courses there would be a reasonable 
probability of a collision, each vessel sliall i)ut Ikm* 
helm to i)ort so as always to pass on the larboartl 
side of each other. Tills rule of binding authority 
upon the owner of steam vessels. A steamer 
neglecting the rule condemned in tUe damage i 
occasioned to a govt, steam vessel in the river 
Thames. 

The custom that is alleged by the own(*rs of tlic^ 
Duke of Sussex in their defence is tliis : tliat wlicii 


been avoided If she had maintained 
her course & speed, but only such 
facts & circumstanoes as would Justify 
a skilled seaman in believing that a 
collision could not be avoided by the 
action of the givlng-we^ vessel alone. 

— -COMPAamE DBS FonOES, ETC., 

P’Horneoourt V. Gibson & Co.. The 
Eidsvaag V. The Gala, tl9201 S. C. 


247.— SCOT. 

t. Right to avoid injury.] — When a 
collision Is inevitable, the vessel not 
in fault is Justidod in changing her 
proper course, 'with the object of 
avoiding or lessening the effect of the 
collision. — Rudolph v. The Arran- 
more (1906). 11 Kxch. O. li. 21.— 
GAN. 


PART XII. SECT. 3. SUB-SECT, 8.— 
B. (0). 

5471 i. Whether i unification fitr devia- 
tion from ReguXaiiona — Custom of 
river.] — Whore an ocean steamer do- 
scondlng the river St. Lawrence, 
opposite to a buoy designating a bend 
111 the channel for her to turn, instead 
of doing so crossed over & sank a 
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Uio iiile IS I'unmng down the river &; a steam vessel 
w procee^ng with the tide, the tide sets so strongly 
tow^ds the north shore that it is the practice for 
such vessel to keep towards the Kssex Shore as 
much as possible, whilst a vessel coming up would 
adhere ^ the Kentish shore or south side of the 
river. This is smd to be an established practice 
or custom, but in point of fact it only amounts 
to this, that according to common sense the one 
vessel steers lier course where the tide is strongest 
in her favour, the other where tlie adverse tide 
IS weakest. But supposing the custom to exist as 
stated, it can only bo acknowledged where there 
IS an open way for each vessel to pass without any 
risk of collision. 


... If there be any risk, conv(‘nience must give 
way to the rule (Du. Lusiungton). — Tiik Duke 
OF Sussex (1841), 1 Win. Bob. 274; 1 Notes of 
C'ases, 105 ; 100 ]<k K. 575 ; sub uom. B. r. The 
Duke of Hijssex, 5 Jur. 080. 

..—Congd. The Hand of Providence ()8r»«). 
Friends (1843), 2 Notes of Oases, 92. 
Mentd. Jho Lcda (18C3), brown. & Ijnsh. 19. 

5472. (iA'/ELLE, No. r>12l, 

iuitc, 

5473. .] — Tjik Kill ends (1813), 1 

NV m. Rob. 478 ; 2 Notes of Cases, 92 ; 7 .lur. 307 ; 
100 E. R. 051 ; ajfd . suJj nom . Ceneual Steam 
Navigation (\). v. Tonkin, The Friends (L^H)* 
1 Moo. P. 0. V. 311, P. C. 

Annoiationa :~Couad, The Sylph (1851), 2 Kco. & Ad. 75. 
/TI?!?* Dublin Steam Packet Co. 

(1856), 3 Jur. N. S. 207. 


5474. .J— The Nimrod (1851), 15 

.hir. 1201. 


.«rln/w>teh‘gw Consd. The Hand of ITovIdeiioo (185C), Sw. 
107. Refd. The Sylph (1854), 2 Ecc. & Ad. 75. 


5475. .J — The Hand of Providence, 

No. 5409, (udr. 

5476. Unless leading to safety —Danger in 

following regulatlons.J— 4 'ue Sym*h, No. 5150, 
auie. 


5477. Custom to leave deep water channel 

for H.M. ships.]- 1b IE INidmise v, ll.M.S. T<n*AZE 
(1801), Holt, Adm. 105 ; sub uoni, ll.M.S. 'roi*A/.E, 
10 Ij. T. 050 ; 12 \V. J(. 022 ; 2 Mar. T,. ('. OS. 

5478. Custom In the trades— To treat sailing 

ships as closehauled— When sailing a point or two 
from closehauled.] 1biE WEM^s, No. 5829, 

pi>st. 


id) Under Sea Ueijululions, I9I(), Artiele 27. 

Sec Sea Regulations, 19 It) ; Slaiutory Buies A 
Orders, 1910, p. 457, Ai ticle 27. 

5479. Circumstances conducive to peril.] — 1b ie 
Eliza v. The Oimnoco (1805), Holt, Adm. 98. 

'“RcW. The Agra & The Elizabeth Jenkins 

(1807), L. R. 1 P. C. 501. 

5480. ** Special circumstances.”] — A sailing 

vessel came into collision on a clear night witli a 
steam travder which had her ti*awl down A w^as 
making about one & a half mile an hour A W'as 
exliibiting her proper lights : — Held : (1) there 

were “ special circumstances ” witliin Article 27 
of the Regulations for Preventing Collisions at 
Sea, A the sailing vessel ought to have kept out of 
the way ; (2) on tlie facts, both vessels were to 
blpme. — T he King’s County (1904), 20 T. L. R. 
202 . 

AnnotcUion : — Refd. Tlio Pitgavonoy% [1910] P. 215. 

6481. ** Danger of navigation ’’—Risk of attack 
in wartime.]— The Alcsol, No. 5413, ante. 


Sub-sect. 4. — Duty after Collision. 

See 1894 Act, s. 422 ; Maritime Conventions 
Act, 1911 (c. 67), s. 0 (1). 

6482. General rule— To stand by A assist.]— 
Pauline Constance Ei^eonobe (Owners, etc.) 
V, Hamburgh American Steam Packet Co., 
The Germania (Owners), The Germania, No. 
5214, ante, 

5483. .] — ^Wlien a collision takes place 

which might probably endanger life, it is the duty 
of the vessel to stay by until the extent of the 
dangei* is jiscertained.— The (^ueen op the 
OUWEJ.L (1803), 7 D. T. 839 ; 11 W. R. 499 ; 1 
Mar. L. C. 300. 

5484. Extent of obligation — Risk to own vessel — 
Danger of capture by enemy.] — (1) The master A 
crew of a vessel injured by collision are bound to 
sliow ordinary e.ouragc^ A nautical skill in 
(‘Udeavouring to save Ui(*ir vessel from total loss, 
A (lefts, will rujl, on a rt*ference to the registrar 
A nuMrliants to assess tlie dainag(‘s, be lield liable 
for any loss which might have been avoided by 
tb(‘ (‘xereise of such ordinary skill A courage. 

(2) Seiuble : in the Admlty. Ct. the burden of 
lU'oving (hat the total loss resulted immediately 
from want of ordinary nautical skill A courage, A 
not (lirectly from tlui collision, lies upon the 
original wrongdoers. 

(3) Although it is the duty of every vessel, 
whethei* British or foreign, to render assistance 
to anotlier which slu^ has injured in collision, the 
rule will not compel a ship to remain alongside 
another so injm'ed, so as to run risk of capture by 
aft enemy’s lleet. 

(1) Where a collision takes place between two 
vessels by the n(‘gligencc of the crew of defts.’ 
vessel, whereby ])ltf.’s v(jss(d is injured, A after- 
wards A before any elTort has boon made to save 
pltf.’s v(‘ssel Jier master A crew unjustifiably 
abandon h(‘r, A she is consequently totally lost, 
(lefts, w'ill not he, liable for such total loss of pltf.’s 
ship, but only for the expense whieb would have 
been inc.urreil in making gooil t lu‘ actual damage 
O(’(\asiom*d by the collision. 

Tlit‘ 7’., a North German st(‘miier, i-aii into the 
ir.,a British sleamei*. eight(‘(‘n miles olt (he coast, 
of IBdigoland. lie* clew t)f the IT. immediately 
got on board tht‘ 7’., but some tif (hem retuined 
A found tliat the U'. was iiijur(‘d. A was making 
water. Ilu^ \\\ was huilt in watertight compart - 
immts, A 11 m* wati'j* did not. ivach h(*r engines or 
tires. Hui 7'. lay hy lua* for an houi*, A then 
oKsorving a M'eneii man of war a|>proaching, 
liaih*!! those on Ixmrd tin* IK., A they at. once 
abandoned h(‘j*, A th(^ T. steamed away. The \V. 
was ax)proached by the French ship, A was seen 
by her atloat for Uu*ee or four hours after the 
collision ; tli(^ T. was found to blame for the 
collision, A the usual reference was made to the 
registrai* A merchants to assess the damages, A 
they found that pltfs., tlie IF., were only entitled 
to sucli sum as would liavc been required to repair 
the vessel if she liad been taken to a place of 
safety, A to compensation for loss of contracts 
during the time of repair : — Held : the abandon- 
ment of the vessel was unjustifiable, A the master 
A crew had shown a want of ordinai*y nautical 
skill A courage in not attempting to save the IF., 
A her owners were tlierefore only entitled to recover 
as for a partial loss. — T he Thuringia. (1872), 41 
L. J. Adm. 44 ; 26 D. T. 446 ; 1 Asp. M. L. 0. 283. 
Antwtaiioti : — As to (4) Re!d. The Kingsway, [1918] P. 344. 


borere In tow of a tug Bteainoi on the 
opposite side ; — Held : the tug steamer 
& her tow were not to blame by reason 
of un alleged custom for ascondins: 


vessels to stop below the buoy for 
desoendln? vessels to pass it first, & 
If there were such a oustom It would 
afford no ozouse for a desocndlng 


steamer comlnp: into oollision if she 
could avoid It . — He Thb Thames 
(1874), 3 S. V. A. R. 222.— CAN. 
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/SVr/. 3 . — The sea reffulalions : Siib-secis, 4 (& 5, 

& B , (g).] 

5485 . Effect of assisting in spite of 

danger — Subsequent damage not connected with 
collision.] — Two steam vessels, the S, O, & the M,, 
came into collision in a dense fog. The M. received 
very serious damage, the S, O. was damaged to a 
slight extent. The S. O. took off the crew of the 
M, & then endeavoured to save the M. by lashing 
herself alongside & towing towards shallower 
water inshore. WTiile so proceeding the vessels 
grounded in the fog, whereby the S» O. received 
damage : — Held : (1) on the facts assistance could 
not be rendered “ without danger *’ to the S, O., & 
accordingly the stranding damage could not be 
connected with the collision negligence on the 
ground that there w^as a statutory duty under 
1894 Act, s. 422, on tlie master of the S, O. to 
render assistance to the M , ; (2) the stranding 
damage was not the direct result of the negligence 
causing the collision ; (3) the damage was too 

lemote. — T iik San Onofre, [1922] P. 24.S ; 92 
J.. .T. P. 17 ; 127 L. T. 540 ; 38 T. L. R. 707 ; 10 
Asp. M. L. C. 1, 0. A. 

5486 . Duty to lower boats — ^Possible risk In 

standing by — Signals to other vessels insufficient.] — 

30 & 37 Vi6t., c. 85, s. 10, having imposed u])on 
the master of every ship, in case of collision with 
another ship, a duty, “if & so far as he can do so 
mthout danger to his own vessel, crew, & pas- 
.sengers, if any, to stay by the other vessel until 
he has asceiiained that she has no need of further 
assistance, & to render to the ot ler vessel, her 
master, crew, & passengers, if any, such assistance 
as may be practicable k as may be necessary’ to 
save theni from any danger caused by such col- 
lision,” this duty is not discharged by a steamship, 
where, it being practicable k safe to low'er a boat 
to render assistance, although possibly dangerous 
to stay by the injured ship, she continues her 
voyage without lowering her boat, k merely hails 
k signals for othei* vessels to go to the assistance 
of the injured sliip. — T he Adriatic (1875), 33 
L. T. 102 ; 3 Asp. M. L. C. 10. 

5487 . To reply to signals of distress.] — 

(1 ) A vessel which has been in collision with another 
is bound, in order to comply with 30 A 37 Viet., 
c. 85, s. 10, to answer signals made by the vessel 
with W’hich she has been in collision, even wiiere 
she is unable, owing to the damage she lias herself 
sustained, to stand by the other ship. 

(2) The officer in charge of a steamshij) which is 
approaching another so as to involve risk of col- 
lision is not required to stop k reverse liis engines 
instantaneously, but some short time must be 
allowed him in wiiich to judge what course he ought 
to adopt in the circumstances. — The Emmy Haase 
(1884), 9 P. H. 81 ; 53 L. .1. P. 43 ; 50 L. T. 372 ; 
32 W. R. 880 ; 5 Asp. M. L. C. 210. 

AnnoUdionn :—A8 to (2) Apprvd. S.S. Kwang Tung c. S.S. 

Ngapoota, The Ngapoota, [1897J A. C. 391. Apld. U.S. 

Shipping Board r. Laird Lino Ltd., [19241 A. C. 286. 

5488 . To what ships applicable — ^Tug — ^Tow in 
collision.] — (1) A collision occurred between two 
vessels, A. k B. A. was in tow of a steam tug; 
the tug afterwards rendered assistance to B, B. 
was found solely to blame for tlie collision : — 
Held : the tug’s right of salvage remuneration was 
not affected by Merchant Shipping (Amendment) 
Act, 1802 (c. 63), 8. 33, which makes it the duty 
of ships mutually to assist each other after a 
collision. 

(2) In this case, indeed, the tug itself did not 
p3me into collision, but the ship which it towed ; k 
it has been argued that the case of a towing ship 
is a casus omissus from the statute, but I am not 


of this opinion (8i]i Robert Phillimore).- The 
Hannibal, The Queen (1807), L. R. 2 A. & E. 
53 ; 37 L. J. Adm. 12. 

Annotations: — As to (1) Consd. S.S. Mclanio v. S.S. San 
Onofre, [1925] A. C. 246. Rdd. The Solway Prince, 
[1896] 3P. 120. 

54 gQ. Coble.] — ^An English steamer ran 

dowm a fishing coble off the coast ; no injury 
ensued to the steamer or to any one on board of 
her, but the coble sank, k three of her crew were 
drowmed. The master of the steamer was below, k 
the mate w^as in charge of the deck. The master 
came up soon after tlie collision, but neither the 
mate nor the master took any steps to save the 
men. An inquest W'as held on one of the bodies, 
&; the Board of Trade instructed an attorney to 
attend & report upon it. lie reported the result 
of the inquest, A sent the notes he had taken of 
the evidence given before the coroner. The Board 
of Trade directed that an investigation should be 
instituted, &, on the requisition of the solr. to the 
Board, two justices, assisted by two nautipil 
assessors, held an inquiry. Before the inquiry 
notice w^as served on the mastei’ k mate of the 
steamer, that in pursuance of Merchant Shipping 
Act, 1854 (c. 104), k Merchant Shipiiing (Amend- 
ment) Act, 1802 (c. 03), the Board of Trade had 
directed an official inquiry into the collision 
(describing it), wdiereby loss of life ensued, k that 
the written pajier annexed w^as the statement on 
which the Board had ordered the inquiry. The 
“ statement. ” w^as a copy of t he notes of some of 
the dejiositions takcui at the inquest. 'I’he justices 
jiroceeded with the inquiry, after jirotest by the 
master A mate, A stated in open ct. that the ct. 
found that neither the mate, before the master 
came up, nor the master afterw^ards, rendered 
such assistance to the crew' of the coble as was 
practicable without danger to their own ship or 
crew, A ordered their respective certificates to be 
suspended foi* three* months. On a motion for a 
certiorari to bring ii]) this order, the above facts 
w'erc disclosed on affidavits ; A it was further 
showm that the “ coble ” was a vessel employed 
in the herring tishei*y ; it w’as twenty four feet 
long, seven feet beam, ten tons burthen, drawing 
about eighteen inches ; it had about eight feet of 
deck forw'ard, with a main A miy//.en mast A a 
bowsprit to shii) A iinsliip, A a jib, mainsail, A 
mizzen sail, fi’he masts were easily removable, A 
the vessel w'as litt-ed with four oars, to be used 
wdien occasion i*e(juired, viz., in harbour or in 
shoal watei’, wdien the rudder, which projected 
several feet below' the keel, had to be removed. 
Such vessels often went twenty miles out to sea, 
A were too heavy, w'hen filled w'ith W'et nets A 
fish, to b(* moved liy oars: — Held: (1) the coble 
was a “ ship ” w'itliin Merchant Shipping Act, 
1854 (c. 104), A Merchant Shipping (Amendment) 
Act, 1862 (c. 63) ; (2) the proceedings were valid 
A the justices had pow'er to suspend the certificates 
under Merchant Shipping Act, 1854 (c. 104), 
ss. 241, 242, 432, 433, A Merchant Shipping 
(Amendment) Act, 1862 (c. 63), ss. 23^ 33 ; 

(3) the copy of the depositions was a sufficient 
statement or report within Merchant Shipping 
(Amendment) Act, 1862 (c. 63), s. 23 ; A (4) tlu* 
mate before, A tlie master after he came on deejv, 
were “ in charge ” within Merchant Shipping 
(Amendment) Act, 1802 (c. 03), s. 33, which, in 
case of collision between two ships, makes it the 
duty of the person in charge of each ship to render 
such assistance as is practicable, without danger 
to his own ship A crow, to the crew of the other 
ship, A makes failure to do so a ground for can- 
celling or suspending his certificate ; (6) “ in 
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charge ” means not merely at the time of the 
collision, but at any time when life could have 
been saved (Blackburn, J .). — Ex p. Ferguson 
(1871), L. R. (J Q. B. 280 ; 40 L. J. Q. B. 105 ; 

24 L. T. 00 ; 19 W. R. 740 ; 1 Asp. M. L. C. 8 ; 
sub nom. Re Thames Stpiamer, Ex p. Ferguson, 
35 J. P. 468. 

Annotations .-—As to (1) Consd. Tho Mac (1K82), 7 D. 120 ; 

The Gaa Float Whittou No. 2. [1«»()] V. 42. Refd. Tho 

Gaiintlot (1871), L. K. 3 A. & K. 381 ; The C. S. Butler 

(1874), L. R. 4 A. & E. 238. 

6490. Effect of statutory duty on salvage claim.] 

— The Hannibal, The Queen, No. 5488, ante. 

.] — See Part XV., Sect. 0, sub-sect. 3, 

post. 

5491. “Person in charge” — Master.] — (1) By 

25 & 26 Viet., c. 6o, s. 33, in case of collision 
between two ships, it is the duty of the “ person 
in charge ” of each ship to render assistance to tlie 
other, A in case he fails to do so without reasonable 
excuse the collision shall, in absence of proof to the 
contrary, be deemed to have been caused by his 
wrongful act : — Held : the “ person in charge ” 
intended by Merchant Shipping (Amendment) Act, 
1862 (c. 63), 8. 33, is the master. 

(2) Two steamships, the Q. <fc the R., each under 
the charge of a compulsory pilot, came into col- 
lision in the Thames. The Q. was solely to blame, 
A after the collision sh(i rendered no assistance to 
the R,, & showed no excuse for having failed to do 
so ; — Held : the mere fact of her having a pilot on ' 
board did not exempt her owners from liability. 
(3) Semhle : if tho collision had been caused solely 
Ijy the neglect of tlui ])ilot on board the the 
subsequent misconduct of the master in not. 
rendering assistance would not liave made her 
owners liable for the collision. — The Queen 
(1809), L. R. 2 A. A K. 354 ; 3S L. J. Adm. 39 ; 
20 L. T. 855 ; 3 Mar. L. V. 242. 

Annotations: — As to (1) Apld. The Sus.sex, [1901] P. 230. 

As to (3) Consd. The Sussex, [1901] V. 230. 

5492. Below at time of collision. j — 

Ex p. Ferguson, No. 5189, a?de. 

5493. Mate.] — Ex p. Feiujuson, No. 5189, 

ante. 

5494. Liability when pilot in charge — Com- 

pulsory pilotage.] — The Queen, No. 5491, ante. 

5495. .J— The pilot of defts.’ 

vessel outward bound from ljivei’{)ool was found 
alone to blame for a collision with pltfs.’ vessel at 
anchor one mile S. \ K. of the Mers(‘y Bar Jaght- 
shij), A the “ person in cliarge ” of defts.’ vessel 
was also found to have committed a breach of 
1894 Act, s. 422, by failing to stand by f)ltfs.’ 
vessel: — Held: defts. were not liable for tlie 
damage sustained by ])ltfs., (1) because the pilot 
was compulsorily in chai-gc, tlie i)lace where tlu^ 
collision occurred being inside the Bar Idghtshi]), 
which, tliough farther out to the westward, repi’c- 
sents the Fairway Buoy of the Queen’s Fhaimel, 
now removed, but, at the time of the passing of 
tl)e Mersey Dock Acts Consolidation Act, 1858 
(c. xcii), marking tho spot, inside the i)]ace of 
collision, where a vessel passing out through the 
channel would be clear of dangei*. A, therefore, at 
iliat time, made tlie westernmost limit, for pilotage 
purposes, of the port of Jjiverpool ; (2) because, on 
tJie authority of 7V/c Queeuy No. 5491, ante^ the 
pilot being alone to blame for the collision, A being 
compulsorily in charge, “ proof to the contrary ” 
had been given rebutting tho jiresumption Dial 
the collision had been caused by the wrongful 
neglect of the master.— The vSussex, [1904] 1. 
236 ; 73 D. J. P. 73 ; 90 L. T. 519 ; 20 T. D. R. 
381 ; 9 Asp. M. Ij. C. 57ft. 

AV, further, Part XVI., Sect. 7, sub-seet. 4, /W. 

5495. At any time when life could be saved 


— Not only at time of collision.] — Exp. Feiu>uson, 
No. 6489, ante. 

5497. Effect of failure to assist — Cancellation or 
suspension of certificate.] — Ex p. Ferguson, No. 
5489, ante. 

Presumption of fault.] — See Sect. 6, sub- 

sect. 2, B., pofft. 

Entry in official log.] — See 1894 Act, s. 423. 


Sub-sect. 5. — The Sea Regulations, 1910, and 
Corresponding Colonial Regulations. 

A. Ill General. 

See 1894 Act, s. 418 ; Sea Regulations, 1910, 
Statutory liules A Orders, 1910, p. 457. 

5498. Whether equivalent to Act of Parliament.] 
— The D unelm, No. 5576, post. 

5499. In what waters applicable — Inland waters 
— Thames.] — The (-aklotta, No. 5563, post. 

5500. Manchester Ship Canal.] — The 

Hare, No. 0150, 

5501. River Amazon.] — ^The Anselm, 

No. 6094, post. 

5502. To what ships applicable— Not to His 
Majesty’s ships.] — II.M.S. Sans Pareil, No. 5977, 
post. 

.] — See 1891 Act, s. 741 ; A compare 

Nos. 5406, 5407, ante. 


R, Lights, rlr. 
(a) In (row rat. 


‘See Sea Regulations, 1910, Statutory Rules A 
Orders, 1910, p. 475, Articles 1-14. 

5503. Purpose of regulations to be considered.] — 
The New Ed v! The Gustav (1863), Holt, Adm. 
28 ; stib nom. The Gustav, The New Ed, 9 L. T. 
547 ; 1 Mar. L. C. 407. 

5504. Strict obedience to regulations— Equivalent 
not accepted.] — The Emperor v. The Lady op the 
Lake (1865)," Holt, Adm. 37, P. C. 

5505. Obedience must be in time to prevent 
collision.] — In a case of collision between a steam- 
ship A sailing vessel, occasioned by the fault of the 
steamship, it was proved that the sailing vessel had 
failed to comply with tlie Admlty. regulations 
regarding lights, having eitlier shown no lights, as 
she was bound, or if slie had any lights, that the 
lights could not be seen till the collision was too 
imminent for prevention. The .ludicial Committee 
reversed the decision of the Admlty Ct., being of 
opinion tliat the coUision might have b«-on avoided 
if the sailing vessel ha<l obeyed Ibo Admlty. 
Itegulations, A tliat though the omission to exhibit 
proper lights might be immaterial where it is 
clearly sliown tliat the absence of such lights was 
not the caus(^ of tlie collision, A did not conduce 
to it. yet that where it is proved tliat a vessel has 
not shown projier lights, tlie o)iiis lies on such 
vessel to show that the non-compliance with the 
Regulation was not the cause of the collision, which 
tlie sailing vessel failed to do ; the general rule 
being, that a vessel must not only obey the Admlty. 
Regulations as regards lights, but must obey tliem 
in time to prevent an impending collision. — The 
Fenham (1870), L. R. 3 P. C. 212 ; 6 Moo. P. C. 

N. S. 501 ; 23 L. T. 329 ; 3 Mar. L. C. 484 ; 16 
F. R. 815, P. C. 


Amiotatiom .'—Consd. Stoomvaort Maatsobappij Neder- 
^ land V. V. & O. Steam Navitratioii Co. (1880), 5 App. Cas. 
87G ; Cayzer r. Carroii Co. (1884), 9 App. Cas. 873. 


5506. Instructions by Board of Trade— To sur- 
veyors-—No binding effect,]— The Magnet, The 
Duke op Sutherland, The Fanny M. Carvill, 


No. 5536, post. 
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8ecU 3. — The sea regtdaiions: Sub-sect. 5, B. (d), 
( e) (/)>] 

course which of itself would suffice to jiroduce the 
collision. 

(3) A mancjeuvre made too late to affect the 
collision, docs not make the ship liable as having 
contributed to the collision, even if the manoeuvre 
was erroneous. 

(4) Where a steamship is approaching a sailing 
ship, & does not know what course the other ship 
is pursuing, it is her duty, whether the lights of 
the other vessel are visible or not, to tahe no 
decisive movement until she can ascertain it. 

(5) The law does not appoint any particular 
place at which the lights should be fixed, but 
they ought to be placed so as to be properly 
visible. Scnible : the fact that the lights of one 
ship are invisible to the other does not make the 
former ship contributory when the course pursued 
by the latter is not in itself prudent & judicious. 
— ^Beai. V. Marchais, The BoroAiNviLLE & The 
James C. Stevenson (1873), L. B. 5 P. C. 31ff ; 
28 L. T. 822 ; 21 W. R. (353 ; 2 Asp. M. L. C. 1, 
P. C. 

5531. Lights carried in board.] — ^The 

Admlty. regulations provide “ that all sea-going 
sailing vessels when under way or being towed 
shaU, between sunset & sunrise, exhibit a green light 
on the starboard side, A a red light on the port 
side of the vessel ” : — Held: the lights need not 
be fixed on the actual sides of the ship itself, but 
the green light shall be exhibited on the right 
hand, & the red light on the left hai 1, so as to 
be visible, as the regulations ju'escribe, — Pokster 
V . Brewer, The (^ity of Carlisle (1864), 2 
Moo. P. C. C. N. S. 30(3 ; Brown. A Lush. 3(33 ; 
11 L. T. 33 ; 10 .Jur. N. S. 904 ; 2 Mar. I.. V. 91 ; 
15 E. R. 940, P. C. 

5532. On stands secured to paul bitts of wind- 
lass.! — Lamps duly screened A fixed on stands 
secured to the paul bitts of the windlass : — Held : 
not to be placed in a proper position, as required 
by the new regulations respecting lights. — The 
New Ed v. The Gustav (1803), Holt, Adm. 28 ; 
sub nom. The Gustav, The New Ed, 9 L. T. 547 ; 
1 Mar. L. C. 407. 

5533. In mlzzen rigging.] — The TELEORArn, 
A'alentine r. Cleugh, No. 5529, auie. 

5534. .] — Pauline Constance Eleonore 

(Owners, etc.) v Hamburgh American Steam 
Packet Co., The Germania (Owners), The 
Germania, No. 5214, ante. 

5535. On deck abaft house.] — (1) At the trial 
of an action for damage by collision, it appeared 
that the starboard light of pltfs.’ vessel was 
obscured by the cathead to an extent of from 
2^ to 3 degrees ; but that with this exception 
her side lights showed an unbroken light over 
10 points of the horizon :—Held : there was no 
such infringement of article 3 of the Regulations 
for Preventing (’ollisions at 8ea as to oblige the 
ct., imder 3f) A 37 Viet. c. 85, s. 17, to hold tlie 
vessel to blame for the collision. 

(2) It also appeared that the stern light of 
pltfs.’ vessel w'as placed on deck abaft a house 
on the after part of the deck : — Held : this was 
an infringement of rule 5 of the Mersey Rules, 
but the ct. having regard to the position of pltfs.* 
A defts.* vessels, held that the infringement could 
not have contributed to the collision. — The Fire 


Queen (1887), 12 P. 1). 147 ; 66 L. J. P. 90 ; 67 
L. T. 312 ; 36 W. R. 16 ; 6 Asp. M. L. C. 146. 

(e) Visibility. 

See Sea Regulations, 1910, Statutory Rules A 
Orders, 1910, p. 457, Articles 2-7. 

5536. Necessity for — Lights visible at one mile 
only.] — (1) A ship carrying side lights which are 
visible only at the distance of about a mile, 
instead of at a distance of two miles, as required 
by the regulations, infringed those regulations so 
as to make her liable to be deemed in fault under 
the statute. Semblc : a ship carrying such lights 
must be deemed in fault, whether the deficiency 
of the light did or did not contribute to the 
collision. 

(2) Senible : where lights are so fixed that they 
are partly obscured from a particular point right 
ahead by the catheads of a shi]) carrying them, 
but are visible both above A below the catheads, 
there is no such infringement within the statute 
as will render the ship liable in a collision with 
another sliip approaching broad on the starboard 
bow of the former. 

(3) The regulation as t o the length of the screens 
of the ship’s side lights, being for the purpose of 
preventing those lights from being seen across 
the bows of Hie ship carrying them, A being 
merely subsidiary for the purpose of securing the 
visibility of cadi distinct light, a ship carrying 
screens shorter than these required by the regula- 
tions, is not guilty of any infringement within 
Merchant Shipping Act, 1913 (c.,85), if the lights 
are not in fact seen across her bows, A it is shown 
that by reason of the construction of the ship, 
she could not have carried larger screens with 
safety. 

(4) A steamer seeing lights close ahead of her, 
carried by some ship, A being unable to make out 
those lights, or the course of the ship carrying 
them, should shacken speed until she is able to 
ascertain the meaning of the lights, A so be able 
to avoid the vessel carrying them. 

(5) It may be convenient to say a word on the 
legal effect of instructions given by the Board of 
Trade to their surveyors. . . . Such instructions 
. . , except in so far as they are authorised by 
statute can have no binding effect upon English 
much less ujion foreign vessels (Sir Robert 
Phillimore). — The Magnet, The Duke of 
Suthei:lani), The Fanny M. Carvill (1875), 

L. K. 4 A. A E. 417 ; 32 L. T. 129 ; 23 W. R. 
598 ; 2 Asp. M. L. C. 478 ; sul) nom. The Eugenie, 
The Magnet, The Duke of Sutherland, Tii?: 
Maggie Tuimblf:, The Fanny M‘Carvill, 44 
Jj. ,1. Adm. 1 ; on appeal, sub nom. The Fanny 

M. Gakvill (Owners) v. The Peru (Owners), 
The Fanny M. Carvill, 13 App. (’as. 455, n., 
P. C. 

Anrwiatiom : — As to (1) APld. The Iluchung, The Lapwing 
(1882), 47 L. T. 485. Eeid. The Englishman (1877), 3 
P. D. 18. Oenerallu, Refd. The Mary Honiisell (1879), 4 
P. D. 204 ; Stormvarti Maatschappy Nederland v. Penin - 
Biilar & Oriental Co., The Voorvarts, The Khedive (1881), 
43 L. T. 610 ; The Glaiiiorganslilre (1888), 13 App. Can. 
4.54 ; The Hormod (1890), 62 L. T. 670 ; Easteni S.S. 
Co. If. Smith, The Duke of Buccleiich, [1891) A. C/'SK) ; 
The Argo (1900), 82 L. T. 602 ; The SanspareU (1900), 
82 L. T. 356 ; The Devonian, [1901] V. 221 ; The Anselm. 
[19071 P. 151 ; The Corinthian, [1909] P. 260 ; The Plt- 
gavonoy, [1910] P. 215. 

5537. Lights partially obscured.] — In an 

action of collision it was proved that the lights 


PART XII. SECT. 3, SUB-SECT. 6. — 
B. (e). 

, d. NecessUu for — Crib lifjht vMh 
vw^aUy of two & one half U) three 
tmles .] — ^An ordinary cold blast lantern 


with a visibility of about two & one 
half to tliree miles was held not to 
be a sufficient crib light, as such would 
not convoy that “ reasonable intima- 
tion of the true state of affairs ” neces- 
sary as a matter of good seamanship 


& safe navigation. A crib light should 
be at least of the same visibility as a 
ship’s white light. — P kkiis v. The 
Tyndaukuh, 11921] 2 W. W. R. 385 

—CAN. 
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carried by one of the vessels were so fixed as to 
be partially obscured, & that there was therefore 
an infrii^ement of Article 6 of the Regulations : — 
Held : in the circumstances, it was the duty of 
the ct, to inquire into the facts in order to ascertain 
whether the infringement of the Regulations 
could possibly have contributed to the collision, 
inasmuch as it appeared from inquiry into the 
relative positions of the two vessels that the 
obscuration of the lights could not possibly have 
caused the accident, the vessel carrying such 
lights was not to blame. 

A vessel coming end on to another vessel has 
a right to have the whole value of the light con- 
tinuously in sight during the time she is called 
upon to act, Sz> if therefore a vessel wore coming 
end on, or anything like end on, towards this 
ship, the Vandalia^ the question would not bo 
whether the pari ial obscuration of the light, even 
for that time, A to that extent, would prevent 
her from seeing it. The question would be 
whether it might not prevent her seeing it during 
some of the time during which she would act, A 
so have an elTect on her conduct (Lord Eshkii, 
M.R.). — The Duke of Buccleuch (1889), 15 
P. D. 86 ; 62 I.. T. 94 ; 6 T. I.. R. 99 ; 36 Sol. Jo. 
394 ; 6 Asp. M. I.. C. 471, i\ A. ; affd. sub 7ioni, 
Eastern S.S. Co., Ltd. v. Smith, The Duke of 
Buccleuch, [1891] A. C. 310, 11. L. 

Annotationa : — Consd. The Arpro (1900), 82 L. T. 602. Refd. 
The Hermod (1890), 62 L. T. 670 ; The Sanspareil (1900), 
82 L. T. 356 ; The Devonian, [1901] P. 221 ; The Anselm 
(1906), 94 L. T. 853 ; Canning (Owners) v. Bellanoch 
(Owners), The Bellanoch (1907), 97 L. T. 315 ; The 
Aristocrat, [1908 J P. 9 ; The Corinthian. [1909] P. 260 ; 
The Pitoveney, [1910] P. 215. Mentd. The Duke of 
Bucclounh, [1892] P. 201 ; Paqnin v. Boaiiclerk, [1900J 
A. C. 148. 

5538. By cathead.] — T he Magnet, 

The Duke of Suthertand, The Fanny M. Car- 
VHLL, No. 5536, aide, 

5539. .] — The Fire Queen, 

No. 5535, ante, 

5540. Position altered owing to rough 

weather.] — ^Where in a case of collision between 
ships, it is proved that the Regulations for Pre- 
venting Collisions at 8ca have been infringed by 
one of the ships, A that such infringement might 
possibly have caused or contributed to the 
collision, the ship guilty of such infringement will 
be held to blame, unless it is shown to the satis- 
faction of the ct. that the circumstances of the 
case made a departure from the regulations 
necessary. 

A brig of 239 tons, beating to windward on the 
starboard tack at night, encountered such rough 
weather as to render it justifiable in the opinion 
of the ct. that her side lights should be removed 
from the place wliere they were usually carried in 
the fore part of the vessel to the after part near 
the trafTrail, A the liglits were so removed. In 
tliis latter position the lights were obscured to 
the extent of a point, or a point A a half, on 
either bow. The brig came into collision with a. 
barque on the opposite tack : — Held : the circum- 
stances of the case did not justify the brig in 
carrying the lights so as to be obscured as above- 
mentioned A the brig must be deemed to bo in 
fault under 36 A 37 Viet. c. 85, s. 17 .— The 
Tirzah (1878), 4 P. D. 33; 48 L. J. P. 15; 39 
L- T. 647 ; 27 W. R. 584 ; 4 Asp. M. L. G. 55. 
Annotation : — Retd. The Aristocrat, [1908] P. 9, 


5541. Lights occasionally obscured — By 

sail.] — ^Where a ship carried a bright light of such 
a character as to be visible at 3 miles distance, 
which though fixed in the rigging was not shown 
to have been intercepted by the clew of the fore- 
sail or otherwise : -Held : there was no breach 
of Maritime Regulations, Articles 3 (6) A 5 of 
sect. 3, A therefore no presumption of culpability 
on the part of such ship, as contributing to the 
collision in respect of which she sued. 

Even if it could be held that an occasional 
obscuration of light by the sail under exceptional 
cii'cumstances was a breach of the regulation, the 
evidence in this case is to tlie effect that there 
never could be any interference at all by the sail 
with the lamp ; that therefore there was no 
breach of the Regulation (JiORD IIOBHOUSE). — 
3 'iie (rLAMDRGANSHiRK (1888), 13 App. Cas. 454 ; 
59 L. T. 572 ; 6 Asp. M. L. V. 344, P. 0. 

Annofation : — Mentd. The Joannis Vatls, [1922] P. 92. 

5542. Improper lights.] — A steamer, the 

S. f/., making 16 knots, collided with a sailing 
vessel, the C. Q., at night. The night was “ fine, 
clear, dark A overcast.” The lighting of C. Q. 
was a gross infringement of the Kegifiations for 
Pieveniing (collisions at Sea. Those on board 
the S, G. did not see the loom of the C. Q. until 
they were witliin about 300 feet of her. The 
Assessors expressed the opinion that in the 
circmii stances it was very doubtful whether the 
loom of the C. Q. could have been seen at a 
distance of a quarter of a mile, or at a distance 
appreciably greater than that at which it was 
first seen by the S. G. : — Held : tiie C, Q. was to 
blame for carrying improper light, A she was 
alone to blame for tlie collision. It had not been 
proved that the lookout on the S. G. w'as in any 
way defective. — The ('^itmbekland Queen (1921), 
126 L. T. 679 ; 15 Asp. M. L. G. 483, G. A. 

.] — See, also, Nos. 5530, 5531, a7it€, 

5543. Screening — Object of regulation — Invisi- 
bility on carrying ship.] — The Magnet, The Duke 
OF Sutherland, The Fanny M. Gahvtll, No. 
5536, ante, 

5544. Screen shorter than required by regu- 

lation — Projecting one foot only.] — T he Emperor 

V. The Lady of the Lake (1865), Holt, Adm. 
37, 202, P. C. 

5545. But invisible on carrying ship — 

Ship unable to carry larger screens with safety.] — 

The Magnet, The Duke of Sutherland, The 
Fanny M. Carvill, No. 5536 , ai ^ te , 

( f ) Tuff and Tow. 

See Sea Regulations, 1910 ; Statutory Rules A 
Orders, 1910, p. 457, Articles 3, 5. 

5546. Necessity for lights.) — The Zephyr 
(1864), 2 Asp. M. L. G. 352, n. ; .<tuh nom. The 
Emperor v. The Zephyr, Holt, Adm. 24 ; 12 

W. R. 890. 

5547. Sailing vessel.] — (1) A sailing vessel 

of any description when in tow is bound to carry 
at night the two coloured side liglits prescribed by 
Articles 3 A 5. The white mast head light pre- 
scribed by Article 8 for saihng pilot vessels is only 
to be carried by those boats wlien independent, A 
not in ^w of any other vessel. 

(2) A sailing vessel. A, semble, any other vessel, 
towing another vessel, is responsible for the lights 
carried by both vessels being in accordance with 


PART XII. SECT. 3. SUB-SECT. 6.— 
B. (f). 

B5481. NecessUy for Mon- 

THKAL Harbour Combs, v. The Uni- 
VBBSB (1900), 10 Exoh. C. R. 352. 


-CAN. 

654611. .] — Paterson 'riMBBR 

!o. V. The British Columbia (1917), 
6 Exoh. C. R. 305 ; 18 B. C. R. 86. 
-CAN. 


5546 ill. The Maplehurst v. 

H.VLL Coal Co. op Canada, [1923] 1 
D. L. R. 1089 ; [1923] S. C. R. 507. 
—CAN. 
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Serf, 3. — The sea regvlaiiotis : Sith-seci, 5, B, (/), 

{gh jh) & m 

tJie regulations. — T he Mary Hounsetx (1879), 4 
P. D. 204 ; 48 L. J. P. 64 ; 40 L. T. 368 ; 28 W. K. 
140 ; 4 Asp. M. L. 0. 101. 

6548. Mersey Rules> 1900, Article 4 (a).] — 

Pltfs.^ steam vessel was lying at anchor in the river 
Mersey waiting to dock, &, as her engines were 
broken down, she had a tug fast alongside to hold 
her up against the flood tide in the event of her 
anchor dragging. Defts.’ steam vessel coming up 
the river ran into pltfs.’ vessel, & was found to 
blame for bad look out ; but pltfs.* vessel was also 
found to blame on the ground that the tug was, at 
the material time, exhibiting misleading, namely, 
under way, instead of towing, lights : — Held : (1 ) as 
the tug was “ attached for the purpose of towing 
or manoeuvring ’* pltfs.* vessel within the meaning 
of Article 4 (a) of the Mersey liules, 1900, she 
should have exhibited the towing lights prescribed 
by Article 3 of the Regulations for Preventing 
Collisions at Sea, 1897. (2) As the misleading 

lights exhibited by the tug might by possibility 
have contributed to the collision, pltfs.* vessel was 
to “be deemed to be in fault,” for the word 
” ship ” in the clause ” the ship by which the 
regulation has been infringed,” in 1894 Act, a. 419 (4), 
must be construed to mean pltfs.* vessel, the 
master of which, though in a position to exercise 
control, had impropci-ly neglected to prevent the 
tug infringing the regulation. — The Dicvonian, 
ri90n P. 221 ; 70 L. .T. P. 66 ; 84 L. T. 675 ; 49 
VV. R. 665 ; 17 T. L. K. 532 ; 9 Asp. M. 1.. C. 179, 
C. A. 

Annotation: — Mentd. Tho Veritas, [19011 P. 304. 

5549. Meaning of “ towing.**] — The Romance, 
No. 5528, ante, 

5560. Meaning of “ being towed.**] — The 
Romance, No. 5528, ante, 

(g) ” Not under Command,*' 

See Sea Regulations, 1910 ; Statutory Rules & 
Orders, 1910, p. 457, Article 4. 

5551. What amounts to — Altogether unable ** to 
get out of the way.*’] — (1) By Article 5 of the 
Regulations of 1884 for Preventing Collisions at 
Sea, sub-sect, (a), a steamship, “ which from any 
accident is not under command shall at night 
carry,” in place of the white light, three red 
lights in globular lanterns.’* By sub-sect, (c) such 
a steamship, ” when making way ” through the 
water, shall carry the side liglits. By sub-sect, (d) 
the lights “ required to be shown by this Article 
are to be taken by other ships as signals that the 
ship showing them is not imder command, & 
cannot therefore get out of the way.” 

Owing to an accident to her maclunery, the 
speed of a steamship was reduced from 11 knots 
to between 4 & 5 knots. She was able to steer, but 
could not rtwersc & go astern as quickly as before. 
She hoisted three red lights in place of the white 
liglit & went ahead ; but it was found as a fact 
both in the Admlty. Div. & in the Ct. of Appeal 
that she did not ei^ibit her red side light till the 
moment when she came into collision with another 
vessel. The cts. below held that she thus misled 
the other vessel into the belief that she was 
stationary, & so caused the collision : — Held : as 
it could not be clearly shown that the finding of 
fact as to the red side light was erroneous, this 
House would not disturb it. 


(2) This ship being able to make way at between 
4 & 5 knots, to steer, & to stop & reverse, though 
leas quickly than before, & the danger of the 
machinery ceasing to work at any moment not 
bring imminent, the ship could not properly be 
said to be ” not under command ** within tho 
meaning of the regulations. 

Construing the Article as a whole, it is certain 
that a vessel may not be under command within 
the meaning of those words as used in the Article, 
& yet the making way through the water ; for it 
is provided that, if making way through the water, 
a vessel shall carry the ordinary side lights as 
well as the three red lights at her masthead (Lord 
Herschell, C.). 

I desire to say that I do not think that because 
the rule contemplates that a vessel not under 
command may be justified in making way through 
the water, it therefore implies that a vessel in so 
disabled a condition is always justified in con- 
tinuing so to make way (Lord Herschell, C.).' 

Suppose the vessel, though having steerage way 
on her & capable of being steered to port or star- 
board, yet, owing to some disablement, answered 
her helm but very slowly, so that if an occasion 
for doing so should arise she could not get out of 
the way of another vessel in the manner which 
such vessel woidd have reason to anticipate. 
Suppose, though she can stop & reverse, she can 
only do so after great & unusual delay, I am not 
satisfied that in either of these cases she might 
not be properly described as not under command. 

I . . . Again, suppose that, owing to a breakdown of 
the machinerj^i its ceasing to be capable of pro- 
pelling the vessel is reasonably regarded as immi- 
nent & likely to occur at any moment, I am not 
satisfied that in this case a vessel may not properly 
be said, within the meaning of the rule, not io 
bo under command (Lord Herschell, C.). — P. 
Caland & Freight (Ownpjrs) v, Glamorgan S.S. 
Co., The P. Caland, [1893] A. C. 207 ; 62 L. .T. P, 
41 ; 68 L. T. 469 ; 9 T. L. R. 309 ; 7 Asp. M. L. C. 
317 ; 1 R. 138, H. L. 

Annotations: — As to (1) Befd. Montgomerie v. Wallace- 
JamoB, [1904] A, C. 73 ; Hntflold (Owners) v. Glasgow 
(OwnerH), The Glasgow (19U), 84 L. J. P. Ifil ; Willmot 
V. Anglo American Oil Co. (1923), 67 Sol. Jo. 678. As 
to (2) Consd. H.M.S. Drake, [1919] 1\ 362 ; S.S. Mondip 
Range v. Radcliffe, [1921] 1 A. C. 556. Reid. The Calyx 
(1910), 27 T. L. R. 160. Generally, Mentd. McIntyre r. 
McGavln, [1893] A. C. 268; Johnston r. O’Neill, [19111 
A. C. 652. 

5552. Vessel having steerage way — Moving 

with difflculty.] — P. Caland & Freight (Owners) 
V. Glamorgan S.S. Co., The P. Caland, No. 5551, 
ante, 

5653. Avoidance of traffic.]— 

The JJawthornbank, No. 5820, post 

5554. — On the ground.] — The 

Bellanoch, No. 5627, post, 

5555. Not entirely helpless.] — 

When a vessel has been seriously damaged, & is, in 
consequence, in such a condition that she cannot 
take ilio ordinary iirompt action whicli might 
reasonably be expected in order to avoid a collision, 
the captain is justified in hoisting the ” not under 
command ” signal under Article 4 of the Refla- 
tions for Preventing Collisions at Sea, 1897, if he 
believes, on reasonable grounds, that she is not 
under command, although she may not be abso- 
lutely helpless, & may in fact be capable of going 
ahead or astern, & of answering her helm slowly, & 
she is not, by having hoisted such signal, thereby 
converted into the ” keep her course & speed ” 


PART XII. SECT. 3, SUB-SECT. 6.— 
B. (g). 

6. What amounts to—** Vessel hove 
to,’']—\ vessel “hove to” with 


her helm lashed Is not obllrod to carry 
the lights mentioned in Regulations 
for Xbreventing CoUisiqns at Sea, art. 4, 
as she is not ” a vessel which from any 


aocident is not under command.” — 
The Biaorrrs a. Forward, The Bir- 
OITTB V, Mouutok (1904), 0 Exch. 
0. B. 839.— CAN. 
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vessel under Article 21 of the Hegulations. — S.S. 
Mendip Range v. Radcltppe, [1921] 1 A. 0. 666 ; 
90 L. J. P. 209 ; 124 L. T. 706 ; 37 T. L. R. 474 ; 
16 Asp. M. L. 0, 242, H. L. ; affg, S. 0. nom. 
H.M.8. Drake, [1919] P. 302, 0. A. 

5566. Ship being towed.l — T he 

Matfen (1913), Times, May 23. 

6667. Able to make way through water — 

Reduced speed.] — P. Caland & Freight (Owners) 
V. Glamorgan S.S. Co., The P. Caland, No. 5551, 
ante, 

5658. Imminent danger of break- 

down.] — P. Caland & Freight (Owners) v. 
Glamorgan S.S. Co., The P. Caland, No. 5551, 
ante. 

5559. Dragging through mud.] — 

The Bellanoch, No. 5027, post. 

5560. Vessel seriously damaged.] — 

S.S. Mendip Range v. Radclipfe, No. 5555, ante. 

5561. Vessel unmanageable — Riding by 

chains — Anchors unshackled.] — A steamship, when 
near the Goodwin Sands in the English (Channel, 
finding herslf unable to make headway against a 
S.W. gale, unshackled her anchors, banked her 
fires, shut off steam, & rode liead to wind, by her 
chains. At sunset she took down the three black 
balls she had hoisted, & exhibited an anchor light 
forward, & a globular wliiie light aft. A sailing 
vessel also proceeding down channel, &; heading 
about S.S.B., closehaulcd on the starboard tack, 
mistook the lights for the masthead & green of a 
steamer in motion, &, expecting the steamer to 
give way, kept on her course. A collision occurred : 
— Held : the steam(*r was alone to blame, as the 
lights she exhibited were calculated to mislead, so 
that the mistake on the part of the sailing vessel 
was excusable. The steamer, having rendered 
herself unmanag<'abl(*, should have exhibited three 
red lights, & should have kept steam readily 
available so as to bring herself promptly under 
command in case required. — T he Kaedrelandet, 
[1895] P. 205 ; 04 L. J. P. 122 ; 72 T.. T. 650 ; 8 
Asp. M. L. C. 1, C. A 

See, also. Nos. 5525, 5520, ante. 

5562. Vessel thrown athwart narrow 

channel.] — The Wega, No. 5017, post. 

5563. Vessel must be afloat — Not fast 

aground.] — ^But whether the sea rules apply in the 
I'hames or not, it seems to me that Article 4 (a) 
of those rules does not apply t(^ a case like the 
present. That Article is applicable in its teims 
to “ a vessel which from any accident is not under 
command,” &, in my opinion tliose woi*ds do not- 
apply to a vessel which is fast, aground. They 
ajjply to a vessel which is afloat. They might apply 
to a vessel touching & moving, but 1 do not tliink 
t hey apply to a vessed which is liard A fast aground 
(Gorell Barnes, J.). — The (^vuLcrrrA, |1899] P. 
223 ; 68 L. J. P. 87 ; 80 E. T. 664 ; 47 W. B. 
702 ; 15 T. E. U. 362 ; 8 Asp. M. L. G. 544. 

Retd. Tho Li«:ht-er No. .S (1002). 18 T. L. H. 

:j22 ; Tho Ilartv [19041 V. :i;U ; The AiiHeliu, [1907] P. 

l.'il ; Tho Bitinia, [1012] IM8G; Tlio (Vyhm, [1920] P. 

187. 

5564. Condition must arise ‘‘ from any 

accident.”] — The Beltanoch, No. 5627, jtosf. 

(h) riluiuyc Daiy. 

See Sea Regulations, 1910 ; Slatutoj y Rules A 
Orders, 1910, p. 467. Article 8. 

5565. “ On their station on pilotage duty ” — 
Must be in own pilotage district— & on look out for 


vessels,] — A pilot vessel which had been cruising 
with a pilot on board put him on to a vessel, & was 
then rowed up the river Avon in charge of two men. 
She was exhibiting a white light at her masthead, 

& had a flash light on her deck ready for use. A 
steamship going down the river ran into & sank 
the pilot vessel. Those on the steamship charged 
the pilot vessel with exhibiting improper lights : — 
Held: (1) the pilot vessel was carrying improper 
lights as pilot vessels are only on their stations on 
pilotage duty within the meaning of Article 8 of 
the Collision Regulations, 1897, when in their 
pilotage district & on the look out for vessels to 
pilot, & they are only allowed to exhibit the 
special lights mentioned in that article in those 
circumstances ; (2) the steamship was alone to 
blame for the collision as it was caused by the 
absence of look out & excessive speed on her part. 
— The Reginald (1907), 07 L. T. 608; 10 Asp. 
M. E. C. 519. 

Annotation: — As to (1) Apprvd. The Hanficl, [1919] P. 355. 

5566. Cutter proceeding from dock to 

vessel.] — A pilot cutter, coming out of Barry dock 
to put a pilot on board a vessel which had signalled 
for a pilot, was carrying at her masthead the “ all- 
round ” white light provided by Article 8 of the 
Regulations for Preventing Collisions at Sea for 
pilot vessels ‘ ‘ engaged on their station on pilotage 
duty ” : — Held : she was not engaged on her 
.station on pilotage duty within this Regulation, 
& lier duty therefore, when under way, was to 
carry the lights similar to those of other vessels of 
her tonnage.— T he Hassel, [1919] P. 355; 89 
E. .1. P. 1 ; 122 E. T. 501 ; 14 Asp. M. L. C. 551, 
C. A. 

.5567. Pilot cutter in tow.] — T he Mary Houn- 
sell. No. 5547, ante. 

5568. Exhibition of misleading light — When not 
on station.] — The IIassel, No. 5566, ante. 

Pilotage.] — A^ee Part XVI., post. 

{i) Fishhig Vessels. 

See Sea Regulations, 1910, Statutory Rules k 
Orders, 1910, p. 457, Article 9. 

5569. Duty to show light to approaching vessel.] 
— ^A fishing sloop was run down at night about ten 
miles off the Eddystonb light, tk sunk ; — Held : she 
could not recover in an act ion for damage, for she 
saw the other vessel at some distance, but showed 
no light herself, as directed by the Admlty. 
Regulations (a), issued in pursuance of Merchant 
Shipping Act, 1854 (c. 101), s. 295; the opinion 
of the ct. being that if slie Iiad shown a light the 
collision would not lia\ e taken place. -The 
. 1 ULIANA (1855), Sw. 20 ; 166 E. R. 9 lR). 

Annotation : -Refd. Tho Muri^'oret r. Tho TiiHcar (1866), 

J 5 L. T. 86. 

5570. — .j -The (iggd Intent r. The Napo- 
j.EON Thihi) (1856), 6 E. T. (515. 

5571. — ^--.1 -Morgan v. Sim, The London, No. 
.5216, ante. 

5572. .) — A lishiiig vos.sel is bouinl to show 

a light in reasonable time to an approaching vessel ; 
l)ut this obligation is not statutory, but an obliga- 
tioii of maritime law. — T he Oiavia (1862), Eush. 
497 ; 6 E. T. 398 ; 1 Mar. J.. G. 219 ; 167 E. R. 
226. 

5573. “In sufficient time to prevent col- 

lision ” — What amounts to sufficient time.] — ^By 

the Regulations for Preventing Collisions at Sea, 
Article 10, Sched. Part II., as modified by Order 
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f. Dnfv to show light to approaching 


vessel — “ J 1 sufficient time to prevent 
collision.*']— T hr Margaret v. The 
Tusoab (1866), Holt* Adm. 44 ; 15 
h. T, 86 —IB, 


K. Engaged tn trawling — Stationary 
— Going quarter of a knot with traiol 
douw.l -The word ** stationary ” la 
art. 9 of UnleB concerning Lights 
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Sect, 3. — The sea regulations: Siib-sect, 5, B. (i) 

in Council of June 24, 1886, a British sailing 
trawler in the North Sea, having her trawl in the 
water, & carrying the prescribed white light, is to 
be supplied with red pyrotechnic lights, & shall 
show “ one of the red pyrotechnic lights ... on 
being approached by another . . , vessel in sufficient 
time to prevent collision.” 

A British sailing trawler in the North Sea, with 
her trawl in the water, & carrying the prescribed 
white light, did not show a red pyrotechnic light 
to an approaching vessel until there was risk of 
collision by that vessel suddenly shutting in her 
red, showing her green light, on the trawler’s 
port bow at the distance of one-third of a mile : — 
Held : the trawler had complied with the regula- 
tions for the rule did not mean that it was necessary 
to show the pyrotechnic light under all circum- 
stances when a trawler was being approached by 
another vessel, but that the duty was thrown upon 
the trawler of showing the pyrotechnic light in 
time to prevent collision when a vessel was 
approaching under such circumstances that there 
exists a risk of collision. — T he Orion, [1891] P. 
307 ; 60 L. J.'P. 90 ; 65 L. T. 500 ; 7 Asp. M. L. 0. 
88 . 

5574. .] — ^A steamship proceed- 

ing about midnight, at a speed of nearly 9 knots, 
through a fleet of vessels fishing off the north 
coast of Cornwall, ran down & sank one of them, 
which had her regulation white fishing light up, 
was, at the material time, lying ho\e to, engaged 
in hauhng in her trawl. The lights of the steam- 
ship were first observed at some considerable 
distance, & when it was noticed by those on board 
the trawler that the steamship was heading for 
them, a white flare up light was shown where it 
could best be seen, the distance between the two 
vessels being than about 300 yards: — Held: (1) 
the steamship was alone to blame for not keeping 
out of the way ; (2) the flare was shown ” in 

sufficient time to prevent coUision ” within Article 
9, 1906 (d), sub-sect. 2, of the regulations for pre- 
venting collisions at sea. — The Picton, [1910J P. 
46; 79L.J.P.63; 101 li. T. 917 ; 11 Asp. M. L. (5. 
358. 

5575. Engaged in trawling — Trawl down — Posi- 
tion similar to that of anchored vessel.] — The 

Good Intent v. The Napoijeon Third (1856), 6 
L. T. 615. 

5576. .] — (1) A steam trawler, 

whilst engaged in trawling at the rate of 2i knots 
an hour through the water & 44 knots an hour over 
the ground, carrying a single white light, was run 
down by the D , ; it being admitted that the D, 
was to blame, the question arose whether the 
trawler was not also to blame, for not carrying 
side lights : — Held : though the trawler was one 
of a class of vessels within Article 9 of the Regula- j 
tions of 1863, she, in order to be “stationary” j 
within the meaning of that article, was bound not 
to go faster than was necessary to keep herself 
under command whilst fishing, & as her speed was 
greater than was necessary for so doing, she was, 
at the time of the collision, within Article 3 of the 
Regulations of 1880. 

(2) That leads me to the construction of this 
rule. My view of an Act of Parliament — & tliis 
article is equivalent to an Act of Parliament — 
which is made applicable to a lai’ge trade or 


business is, that it should be construed, if possible, 
not according to the strictest & nicest interpreta- 
tion of language, but according to a reasonable 
business intei*pretation of it (Brett, M.R.). 

(3) To my mind the phrase “ fishing vessels 
attached to tlieir nets & stationary ” is meant to 
be applicable to a time when the vessels are 
fishing, because everybody knows when vessels 
are fishing they are attached to their nets ; still 
they are not under way . . . they are much more 
like vessels which are at anchor than they are like 
vessela which are under way . . . they are in an 
extremely helpless state ; & if they attempt any 
manoeuvres cannot properlv execute them (Breti\ 
M.R.). 

(4) We arc bound to give the fullest effect to so 
strong a word as “ stationary ” (Brett, M.R.). 

(5) “ Being at anchor ” is a nautical phrase 
which everybody understands. It is not necessary 
that an anchor should be down ; for instance, a 
vessel made fast to mooi'ings has no anchor of her 
own, & those moorings may not be fastened by an 
anchor but by something else equivalent to an 
anchor ; yet every one would say she was at 
anchor ; or fisldng boats -I liave known fishing 
boats brought up by droyiping overboard an 
exceedingly heavy stone (Buett, M.R.). — The 
Dunelm (1884), 9 P. 1). U>4 ; 53 L. J. P. 81 ; 51 

L. T. 214 ; 32 W. R. 970 ; 5 Asp. M. I.. V. 304, 
C. A. 

Annoi<jtions : — As to (1) Refd. The Tweodsdalo (1889), 14 

P. D. 164 ; The Sophia Hohecca (1902), Times, Fob. 6. 

As to (2) Refd. The (Trovohurst, flOlO] P. 316. Generally, 

Refd. The Chusan (1885), 53 L. T. JBO. 

5577. “ Stationary — Full effect given to 

expression.] — ^Tiik Dunklm, No. 5576, ante, 

5578. Going about one knot,] — ^T he 

Robert & Ann v. The Lloyds (1864), Holt, Adm. 
55. 

Annotaiion The Dimcliii (1884), 9 P. D. 164. 

5579. Preparing to put down net.] — 

The Englishman, No. 5204, ante, 

5580. Helpless state while attached 

to nets.] — The Dunelm, No. 5576, ante, 

5581. While hauling in trawl.] — ^A 

collision occurred at night between a sailing vessel 
& a steam trawler, wliicli was carrying not the 
ordinary lights for a steam vessel under way, but 
the alternative lights permitted to her under 
Article 10 of the Sea Regulations, 1884, certain 
Orders in Council, if engaged in trawling & having 
her trawl in the water. The trawler had been 
getting her trawl in, having got it in just before 
the collision & not keeping a good look out, went 
full speed across tlie bows of the sailing vessel, 
which kept her course : — Held : the trawler was 
to blame, not only for a bad look out, but also 
because when she went full speed ahead she was 
under command, & it was her duty to keep out of 
the way of the sailing vessel, & because, when she 
was under command & in a position to go full 
speed ahead, she ought to have shifted her lights 
& put up the ordinary lights for a steam vessel 
under way ; & the sailing vrssel was right in 
keeping her course. — The Upton Castle* [1906] 
P. 147 ; 75 L. J. P. 77 ; 93 L. T. 814 ; 10 Asp. 

M. L. 0. 163. 

Annolaiions : — Clonsd. The Grovehurst, [1910] P. 316. 

Md. The Cockatrice, [1908] P. 182 ; The Cralgellachle, 

[1909] P. 1 ; The Pltgaveuey, [1910] P. 215. 

5582. The Picton, No. 6674, 

ante. 


made imder Merchant Shipping Act oaae : — Held : accordingly a trawler by exhibiting only a bright white light. 

AiiMntoent Act, 1862, does not de- proceeding at the rate of about a — The Edith (1876), 10 I. R. Eq, 

note ^solute immobility, but Involves quarter of a knot an hour, with her 345. — IR. 

a question of degree in each partlonlar trawl down, conformed to the Rules 
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5608 , In motion — Under way.] — Article 

10 (a) of the Regulations for Preventing Col- 
lisions at Sea, 1884, requiring all hshing vessels 
of twenty tons net & upwards “ when under way 
to carry the ordinary lights of a vessel under way, 
unless required by other regulations to carry the 
lights therein prescribed, is applicable to trawlers 
whilst engaged in trawling & in motion. 

Where a steamship having come into collision 
with a trawler, which, in violation of the Regula- 
tions for Preventing Collisions at Sea, was carrying 
a white masthead light in addition to side lights, 
& it appeared that those on board the steamship 
had not seen the white light, the ct. refused to hold 
the trawler to blame for the breach of the regula- 
tions, on the ground that it could not possibly 
have contributed to the collision. — The Chusan 
(1885), 53 L. T. 60 ; 5 Asp. M. L. C. 476. 

6684. After getting in gear.] The 

Upton Castle, No. 5581, ante, 

6586. Preparatory to reshooting trawl.] 

— steam drifter was fishing in the North Sea 
with over 2,000 yards of gear out, & was exhibiting 
the two white lights prescribed by Article 9 (6), 
of the Regulations for Preventing Collisions at 
Sea, for vessels “ fishing with drift nets,” when 
those in charge observed, upwards of a mile away 
a vessel which they thought was entangle in their 
gear. They thereupon cast off & buoyed the nets, 
& steamed up to the other vessel, but so negligently 
manoeuvred their own vessel that she was sunk 
in collision. The other vessel, which proved to be 
a steam trawler, had, prior to the collision, been 
trawling in one direction for an hour, then in the 
opposite direction for an hour, & then turned again, 
shooting, hauling in her trawl in the usual way, 
& all the time carrying the tri-coloured lantern 
required by {d) of the same Article, for steam 
vessels “ when engaged in trawling.” On the 
question of lights : — Held : the drifter had 
infringed the regulations, for, when she left her 
nets, she should have taken in her fisliing lights & 
exhiljited the lights indicated by the first jiara- 
graph of Article 9 for vessels “ under way ” ; w hilst 
the steam trawler had rightly exhibited the triplex 
light the whole time, for she was to be deemed to 
be trawling, not only when she had her trawl 
down, but during the interval between hauling it 
up & shooting it again, thougli if she hauled up 
her trawl, & instead of shooting it at once, steamed 
off to trawl over some other ground, it would then 
become necessary for her to exhibit ‘‘ under way ” 
lights. — The Cockatrice, [1908] P. 182 ; 77 L. J. 
P. 74 ; 98 L. T. 728 ; 24 T. L. R. 339 ; 11 Asp. 
M. L. C. 50. 

Annotations: — Reid. The Pltgavenej', P. 215; Hcn- 

nott S.S. Co. V. Hull Mutual S.S. Protecting Soc., fliua] 

3 K. B. 372. 

6586. Going ahead.] — ^Pltfs.’ trawling 

smack was carrying the proper lights for a sailing 
trawler with lier trawl dowm, & having got her 
trawl up she hoisted her foresail, with the result 
that before again shooting her trawl she was making 

11 to 2 Imots. A collision took place during this 
interval, between the trawler & defts.’ steamer : — 
Held : both vessels were to blame, as the trawler 
ought to have had her sailing lights up & the 
steamer ought to have kept out of the way in view 
of the lights which the trawler was exhibiting. — 
The Skbim (1914), 30 T. L. R. 555. 

6687. “ Fishing with drift nets ’’—After leaving 
nets — “ Underway.**] — The Cockatrice, No. 5585, 
ante* 

6688. “ Gear fast to rock **— Application of rule 
In clear weather.] — ^By Article 10 (d) of the Regula- 
tions for Preventing Collisions at Sea, “ if a vessel 
when fishing becomes stationary, in consequence 

J. — ^VOL. XLI, 


of her gear getting fast to a rock or other obstruc- 
tion, she shall show the light & make the fog 
signal for a vessel at anchor ” : — Held : the rule 
was applicable although the weather, when the 
vessel became stationary, was clear. — T he War- 
wick (1890), 15 P. D. 189 ; 63 L. T. 561 ; 6 
Asp. M. L. C. 545, D. C. 

Annotations : — Gonsd. ite Margetts & Ocean Accident & 

Guarantee Corpn., [1901] 2 K. B. 792. R^d. Bennett 

H.S. Co. V. Hull Mutual S.8. Protecting 8oc., [1914] 3 

K. B. 57. 

Light to be shown to approaching ship.] — See 

No. 5600, post. 

{k) Lights to be Shown on Overtaken Ship. 

See Sea Regulations, 1910, Statutory Rules & 
Orders, 1910, p. 457, Article 10. 

6589. Object of article — Indication of position of 
overtaken vessel.] — The Patroclus, No. 5599, poat. 

6590. Meaning of “ being overtaken ” — Vessel 
hove to.] — T he Nostre Padre (1880), Pritchard’s 
Admiralty Dig. 3rd ed. p. 244. 

5591. .] — (1) A ship is “ being overtaken ” 

within the meaning of Article 11 when another is 
going faster than, &> is coming nearer to, her on 
a course which may ultimately lead to a position 
of danger, & where tlie following ship is within the 
space not covered by the lights of the first ship, 
& is thus in a position in which these lights 
cjinnot be seen by those on board the following 
ship. 

(2) Tlie light prescribed in Ai*ticle 11 must be 
shown within a reasonable time before the over- 
taking ship gets into a position of danger, & alter 
the overtaken ship has become aware that the 
overtaking ship is approaching in the manner before 
stated. 

(3) The definition in The Franconia, No. 6118, 
post, that if the ships are in such a position, on 
such a course, & at such a distance, that if it were 
night the hinder ship could not see any part of the 
side lights of, & is going faster than, the forward 
ship, they cannot be said to be crossing ships, but 
th«at the hinder one is an overtaking ship, is though 
not exhaustive, yet a good working definition 
(Lord Herschell, C.). 

(4) The object of this rule is, that wliere a ve.ssel 
was able to see, & ought to have seen, that another 
vessel was approaching her, going faster than she 
was, coming nearer to her, <fc being on such a course 
as might ultimately lead to a position of danger, 
& yet not being in a position to see the lights of the 
vessel ahead of her, that then the obligation is on 
the vessel being overtaken in this sense to show 
from her stern a white light or a flare-up (Lord 
Herschell, C.). — The Main (1886), il P. D. 132 ; 
.55 L. J. P. 70 ; 55 L. T. 15 ; 34 W. K. 678 ; 2 
T. L. R. 689 ; 6 Asp. M. L. C. 37, C. A. 

Annotations As to (1) Refd. The Moli6ro, [1H93] P. 217. 

As to (2) Consd. The Essoquibo (1888), 57 L, ,T. P. 29. 

Apld. The Imbro (1889), H P. D. 73. As to (4) Refd. 

S.S. OJyrapio v. Brunt, S.S. Olympic v. Lord High Admiral 

of United Kingdom ComrH., etc. (1914), 112 L. T. 49. 

5592. .] — (1) By the Regulations for Pre- 

venting Collisions at Sea, Article 2, ” the lights 
mentioned in the following articles which include 
Article 11 shall be carried in all weathers, from 
sunset to sunrise.” By Article 11 “a ship which 
is being overtaken by another shall show from her 
stern to such last-mentioned siiip a white light 
or a flare-up light ” : — Held : it is a breach of the 
above Regulations for a vessel when no other 
vessel overtaking it is in sight to carry a white 
light permanently fixed upon its stem. 

(2) Semble: Article 11 only contemplates the 
holding up or flashing of a light to an overtaking 
ship. 

(3) An overtaking vessel within Article 11 is one 

8 A 
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(1) Lf ii, <fc UL] 

which is approaching another from aft, & is more 
than two points abaft that beam of the foremost 
ship.— The Imbro (1889), 14 P. D. 73 ; 58 L. J. P. 
49; 60L. T. 936 ; 37 W . B. 659 ; 6 Asp. M. L. C. 
392. 

Annotaiio7i9 : — Oenerallu, Befd. The Stakesby (1890). 59 
L. J. P. 72 ; The Moli6re, fl893] P. 217. 

5593. Necessity for — No apprehension of danger.] 

(1) In a case of collision a steamer will be held not 
justified in running at full speed on a dark night & 
not far from a coast where other vessels are likely 
to be. 

(2) A vessel, unless there be apparent danger, 
is not guilty of negligence in not showing a light 
to a vessel following her. — T he City op Brooklyn 
( 1876), 1 P. D. 276 ; 34 L. T. 932 ; 24 W. R. 1056 ; 
3 Asp. M. L. C. 230, C. A. 

Annotation: — As to (1) Refd. The Campania, [1901] P. 
289. 

5594. .] — A vessel is not bound by 

Article 11, of the Regulations to show from her 
stern a whito light or a fiare-up light to a vessel 
overtaking her, unless there is ground for the 
apprehension of danger from the overtaking vessel. 
—The Rether (1881), 45 L. T. 767 ; 4 Asp. 
M. L. C. 478. 

Annotation Dhtd. The Main (1886), 11 P. D. 1.32. 

5595. Sufflciency of light — ^Must be shown from 
time to time — One short display “ insufficient.'*] — 

By Article 11a ship which is being overtaken by 
another shall show from her stern to such last- 
mentioned ship a white light or a fin “e-up light : — 
Held : such light must be shown not once & for 
a short time only, but from time to time while the 
ship is “ being overtaken ” within the Article. — 
The Essequibo (1888), 13 P. D. 51 ; 57 L. J. P. 
29 ; 58 L. T. 596 ; 6 Asp. M. L. C. 276. 

Anmtation : — FoUd. The Bassett Hound (1894), 71 L. T. 

5596. .] — One exhibition of a 

flare-up light by a vessel which is being overtaken 
by another is not a sufilcient compliance with 
Article 11 of the Regulations for Preventing 
Collisions at 8ea, but the light should be exhibited 
from time to time so long as there continues to be 
an overtaking vessel. — T he Bassett Hound 
( 1894), 71 L. T. 12 ; 10 T. L. R. 609 ; 7 Asp. 
M. L. C. 467 ; 6 R. 764, C. A. 

5597. Must be held up or flashed.] — T he 

Imbro, No. 5592, arde, 

5598. Binnacle light — Reflected astern.] — 

(1) A ship does not, by carrying a fixed white 
binnacle light in such a position as to be reflected 
astern, comply with Article 11 of the Regulations 
for Preventing Collisions at 8ea, which provides 
that a ship which is being overtaken by another, 
shall show from her stem to such last mentioned 
ship a white light or a flare-up light. 

(2) Sernble : where two ships are on converging 
combes, with the difference of a point & a half, 
the one having the other on her quarter four or 
five points abaft the beam, they are crossing ships, 

& not within the overtaking rules. — T he Breadal- 
BANE (1881), 7 P. D. 186 ; 46 L, T. 204 ; 4 Asp. 

M. L. C. 505. 

Annotations: — As to (1) Consd. The Argo (1900), 82 L. T. 
602 : The Devonian, [1901] P. 221. 

5599 . Used as stern light]. — (1) In an 

action for collision it appeared that one of a pair 
of ordinary binnacle lamps in pltf.’s vessel was 
temporarily removed from its place & used as a 


stern light: — Held: in the absence of affirmative 
evidence of its efficiency on the particular occasion 
it could not be deemed to be such a light as is 
required by Article 11 of the Regulations for 
Preventing Collisions at Sea. 

(2) The white light required by Article 1 1 of the 
Regulations for Preventing Collisions at Sea to be 
shown from the stern of a vessel overtaken by 
another vessel mi^t be such as will secure the 
object of that article, i.c., as will indicate to the 
overtaking vessel the position of the overtaken 
vessel on which it is exhibited. — The Patuoclus 
(1888); 13 P. I). 64 ; 58 L. T. 774 ; 36 W. R. 928 ; 
6 Asp. M. ].. C. 286. 

6600. Lantern from crosstree.] — The 

Pacific, No. 5239, ante, 

5601. Time for showing light — ^Reasonable time 
before overtaking ship in danger.] — The Main, 
No. 5591, ante. 

6602. How carried — Visible over area of side 
light.] — (1) Article 11 of the Regulations for 
Preventing Collisions at Sea, which directs that 
a ship which is being overtaken by another shall 
show from her stern to such last-mentioned sliip 
a white light or a flare-up light, is infringed if 
such light is carried in any other way than is 
necessary to warn overtaking vessels. 

(2) Wliere therefore such light is so placed or 
carried as to be visible over part of tlie area of a 
side light it must be taken that tliere is a breach 
of Article 11. — Tup: Palinitrus (1887), 13 P. J). 
14 ; 57 L. J. P. 21 ; 58 L. T. 533 ; 36 W. R. 768 ; 

4 T. L. R. 178 ; 6 Asp. M. L. C. 271 ; on appeal 
(1888), 37 W. R. 266, C. A. 

Annotations* : — As to (1) Apld. The Imbro (1889), 14 P. D. 

7.3. Refd. The Stakesby (1890), 15 P. D. 166. 

5603. Fixed stern light — Whether breach of 

regulations.] — The Imbro, No. 5592, ante 

5604. ,] — ^By Article 11 of the 

Regulations for Preventing Collisions at vSea, 

“ A ship which is being overtaken by another 
shall show from her stern to such last-mentioned 
ship a white light or a flare-up light.” Pltf.’s 
barque was proceeding in tow of a tug in the North 
Sea, about eleven miles oil Whitby, A;, in addition 
to the regulation side lights, had a light fixed to her 
stern. While so proceeding, she was struck by 
an overtaking vessel : — Held : having regard to the 
circumstances at the time of the collision, the 
barque had not infringed Article 11 by carrying 
a fixed stern light. — The Stakp:sby (1890), 15 
P. D. 166; 59 L. J. P. 72; 63 L. T. 115; 39 
W. R. 80 ; 6 Asp. M. L. C. 532. 

(0 Vessels at Anchor. 
i. M caning of ' At A nchor . ’ * 

JSee Sea Regulations, 1910 ; Statutory Rules & 
Orders, 1910, p. 457, Article 11. 

6605, General rule.] — The Dunelm, No. 5576, 
post. 

6606. Vessel at moorings.] — The Dunelm, No. 
5576, ante. 

5607. Fishing vessel moored to dolphins.] — 

The Hoppha Rebecca (1902), 'rimes, Feb. 6, 1). C. 

5608. Moored outside another vessel.] — 

A vessel lying moored at night, outside Anotner 
vessel, at the customary place for trawlers loading 
ice, namely, the Fish Wharf on the east side of the 
New Cut, Swansea Harbour, is not “ at anchor ” 
within Article 11 (1) of the Regulations for Pre- 
venting Collisions at Sea, &, therefore, need not 
carry a white light ; nor, at low water, is she 


of negllgonoe. — B ank Shipping Co. v. 
The City of Seattle (1903), 10 
B. C. It. 513 ; 9 Exch. 0. R. 146.— 

CAN. 


PART XU. SECT. 3, SUB-SECT. 6.— 
B. (1) 1. 

6606 1. Vessel at moorings .] — ColliBion 
Regulations of 1897, Arts. 11 & 15 (d), 


do not apply In the cose of a ship made 
fast to a lawful wharf In a harbour : — 
Held : on the facts, that a vessel which 
ran into another so moored was guilty 
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“ aground in or near a fairway within same 
Regulations, &, therefore, need not carry the 
two red lights mentioned in the last paragraph 
of those Regulations. — The Turquoisb, [1908] 
P. 148 ; 77 L. .J. P. 97 ; 98 L. T. 688 ; 11 Asp. 
M. L. 0. 28. 

5609. Vessel fast to steam tug — Being moored to 
anchor — ^Anchor In ground.] — The Romance, No. 
5528, ante. 

Fishing boats engaged in trawling.] — See 

Sub-sect. 5, R. (i), ante. 

Meaning of “under way.“] — See Sub-sect. 5, 
B. (c), ante. 


ii. Necessity for Lights. 


See Sea Regulations, 1920, Statutory Rules & 
Orders, 1910, p. 467, Ai'ticle 11. 

6610. Whether necessary — Frequented track.] — 
(1) A vessel lying at anchor in a track frequented 
by other shii)s, is bound at night to exhibit an 
efhcient light. 

The owners of a vessel so lying at anchor, & 
run into by a vessel under sail, held to have been 
in fault in omitting to exldbit such light. 

(2) When a vessel at anchor is run down by a 
vessel under sail, the onus prohandi lies with the 
vessel that is in motion, &; she is primd facie bound 
to show a sufficient cause why she came in contact 
with the vessel which was stationary &; which was 
consequently comparatively helpless {per Cvn.). — 
The Victoria (1848), 3 Wm. Rob. 49 ; 0 Notes 
of Cases, 170; 4 L. T. 839 ; 106 E. R. 881. 

5611 . .]— The Fairy (1850), 5 L. T. 146. 

Annotation: — Rcfd. The Osmanll (1850), 7 Notes of Cases, 

507. 

5612 . .] — The William v. The Harriett 

(1855), 5 L. T. 146. 

5613. Bright moonlight night.]— Morgan 

V. Sim, The London, No. 6246, ante. 

5614. ,]— The Para (1886), 3 T. L. R. 235, 

0. A. 


6615. Temporary absence of light — Twenty 
minutes. — The Ide v. The Kron Prins Ernsj* 
Auocste (1856), 5 L. T. 146. 

5616. Lamp being trimmed.] — ^A ship 

lying at anchor on . a dark night is bound to keej) 
a light always visible, A it is no excuse to free her 
from liability that the lamp had been temporarily 
taken down to be trimmed. — The C. M. Palmer, 
The Larnax (1873), 29 L. T. 120 ; 21 W. R. 702 ; 
2 Asp. M. L. C. 91, P. C. 

6617. Duty to extinguish side light— Immediately 
ship brought up.] — The master of pltfs.’ steamship 
proceeding, about 7 p.m. in Nov., up Barking 
Reach, in the Thames, with a flood tide of about 
half a knot, decided to anchor on account of fog. 
He stopped his engines, put his hehn hard-a-port, 
&, having given the vessel an angle across the river 
to the northward, set his engines slow ahead, & 
then full speed astern. Wlien the way wiis taken 
off his ship he let go to the anchor, <&, on a hail from 
the mate that the anchor was liolding ordere<i 


the two side lights & the masthead light to be 
taken in, & the riding light to be put up, leaving 
a stern light, showing twenty points still exhibited. 
The fog during this time had lifted, & defts.’ 
steamship coming down the river seeing the mast- 
head & red light of pltf.’s ship a little on the port 
bow, ported. The red light then disappeared & 
pltfs.* steamship was seen to be lying across the 
river, whereupon the engines of defts.’ ship were 
reversed full speed, but a collision occurred : — 
Held: pltfs.’ steamship was alone to blame, as, 
when throwing herself athwart the navigable 
channel & stopping her way she was within Thames 
Bye-Laws, 1887, Article 18, & was bound to give 
four or more blasts* of the steam whistle in rapid 
succession, so long as the danger lasted, that is, 
until she had swung to her anchor. The side 
lights ought also to have been taken in as soon as 
the vessel was held by her anchor, &, being over 
150 feet in length, the second riding light prescribed 
by Thames Bye-Laws, 1892, Article 7 (c), should 
have been duly exhibited at or near the stern. — 
The Wega. [1895] P. 156; 64 L. .T. P. 68; 72 
L. T. 332 ; 11 T. L. R. 251 ; 7 Asp. M. L. C. 597 ; 
11 R. 726. 

6618. Effect of local regulations.] — Morrison 
V. General Steam Navigation Co., No* 6424, post. 


iii. Sufficiency of Lights. 

See Sea Regulations, 1910, Statutory Rules & 
Orders, 1910, p. 457, Article 11. 

5619. Position of light— Mlzzen rigging.]— The 
Telegraph, Valentines. Cleugh, No. 5529, ante. 

5620. Fourteen feet above deck— Brigantine 

of two hundred & eighteen tons.] — ^The Bute v. 
The Argo (1854), 5 L. T. 140. 

5621. Foreboom — Twenty-two feet from 

deck.] — ^Tiie Exeter Sc The Northumbria’s 
Daughter, WHiTTiiE v. Crawford (1855), 5 
L. T. 146. 


5622. Under boom of foresail— Twenty feet 

above bulwarks — Brigantine of eighty tons.] — 

Churchward v. Palmer, The Vivid (1856), 10 
Moo. P. C. C. 472 ; 4 W. R. 755 ; 14 E. R. 
570 ; sub nom. The Henry v. The Vivid, 5 L. T. 
146, P. C. 

5623. Foreshroud of starboard fore-rigging 

— Seventy- two feet abaft stem — Vessel three hun- 
dred & thirteen feet long.] - By ^ ticle 11 of the 
Regulations for Preventing (^^ollisions at Sea “ a 
vessel of 150 feet or upwards in length, when at 
anchor, shall carry” two anchor lights, one “ in 
the forward part of the vessel. ...” ^ 

vessel 313 feet in length, at anchor, with the for- 
ward light hanging from the forediroud of the 
starboard forcrigging, 72 feet abaft “iLe stem, was, 
on the true construction of the wording of the 
Article, carrying it “in the forward part of the 
vessel.”— The Philadelphian, [1900] P. 262 ; 69 
L. J. P. 101 ; 82 L. T. 601 ; 48 W. R. 514 ; 16 
T. L. R. 383 ; 44 Sol. Jo. 466 ; 9 Asp. M. L. C. 


72, C. A. 


PART XII. SECT. 3, SUB-SECT. 6.— 
B. (1) ii. 

Belli. Whether neccsmn/.l -- Domi- 
nion Coal Co. r. The Lakk Ontario 
(1902), .S2 S. C. 11. 507.— CAN. 

5611 il. .] — A vessel at anchor lii 

mlichannel is hound by tho Adinbalty 
regnlations to oxliiblt a light, u a 
collision takes place, & damage ensues 
to a vessel in motion, who is herself 
in no default, hy negl^Hng to obey 
these rules, the Ct. of Adimralty wlU 
decree for the full 
damage & costs. — T he Anne (1860), 
12 Ir. Jur. 360.— IR. 

h, Dark night.] — Vessels are 


required upon a dark night* to show 
their position by a fixed ligiit while at 
anchor in the harbour of i^uebec, & 
the want of such light will amount to 
neglect, so as to bar a claim for any 
injury received by other vessels 
running foul of them. — Jie The Mary 
Campbell (1841), 1 S. V. A. 11. 222. 
CAN. 

k Where vessel visilde.] — 

Re The Clara Killam (1875), 2 
Q. L. 11. 56.— CAN. 

PART Xn. SECT. 3, SUB-SECT. 6.-- 
B. (1) iii. 

1. Position of light — Fore d' aft— 


Lights not regulation but equal in 
jiower .] — In the case of a steam vessel 
lying at anchor upon anchorage ground 
wlille using her bell & showing two 
white lights, one upon her foremast & 
the other at the gall aft, ^ai^t e^h 
in an oblong lantern : — Held : the 
lights, although not in globular lan- 
terns as directed by the “ Act respect- 
ing the navigation of Canadian waters,** 
being equal in power were a substantial 
compliance with the Act. — ^The Gene- 
ral Birch (1880), 6 Q. L. R. 300. — 
CAN. 

m. Over taffrail or stem— Ten 

feet above high-tocUer level.}— K idbton 
3 A 2 
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Sect* 3. — The sea regulations: Sub-sect. 6, B. {1) Hi., 
(m) (n), <fc C. (a), jb), jc) d: (d) L] 

5624. “ At or near stern ''—One hundred & 

twenty feet from stern.] — (1) It is not a compliance 
with Article 11 of the Regulations for Preventing 
Collisions at Sea, 1897, which provides that a ship 
of 160 feet or upwards in length shall, when at 
anchor, carry a second anchor light “at or near 
the stem of tlie vessel,’’ to exhibit a light at a 
distance of 120 feet from the stem where the lights 
of a vessel are not exhibited in the position required 
by the collision regulations it is necessary for her 
to establish beyond all doubt that the light was 
in such a position that it ought to have been seen 
by the other vessel before the court will find the 
other vessel in fault for bad look out. 

(2) I think it is a canon, which any one who is 
familiar with cts. of justice will recogrnise as a just 
one, that instead of assuming that people are 
perjuring themselves you should, if there is a view 
by which you can reconcile all the testimony, 
prefer that to the view which places people in 
the position of contradicting each other so that 
they must necessarily be swearing what is false 
(Lord Halsbury, C.). — Gannet (Owners) v. 
Algoa (Owners), The Gannet, [1900] A. C. 234 ; 
09 L. J. P. 49 ; 82 L. T. 329 ; 9 Asp. M. L. 0. 43, 
H. L. 

Anrwtations :—Aa to (1) Refd. The Pitgaveney, (1010] 

P. 215. Generally, mentd. S.S. Australia r. S.S. Nautilus, 

11927] A. C. 145. 

5625. Jackstaff six feet above deck — Ensign 

staff five feet above deck — Torpedo boat destroyer.] 

— ^A torpedo boat destroyer, over 15(’ feet in length, 
was lying at anchor in a harbour at night with her 
forward riding light on the jackstaff 0 feet above the 
deck, & her after light on the ensign staff 5 feet 
above the deck. There were no masts in the 
vessel upon which lights could be placed in the 
positions prescribed by Article 1 ,009 of the King’s 
Regulations, which was tlie same as Ai’ticle 1 1 of 
the Regulations for Preventing Collisions at Sea, 
1897. She had an awning up, which was about 
3 feet higher than the after light. Another vessel 
coming down the harbour saw only one light, & 
thinking that the vessel carrying the light was less 
than 150 feet in length, she came into collision 
with her. If the destroyer had not exceeded 150 
feet in length, the other vessel would have passed 
clear. In an action by the Adnilty. to recover the 
amount of the damage, the judge found that the 
awning of the Haughty obscured the after light, & 
that this was the cause of the collision, & that there- 
fore the other vessel was not to blame for the 
collision, & he gave judgment for defts. : — Held : 
there was evidence upon which the judge could so 
find, & as pltfs. had not proved that the collision 
was caused by the negligence of defts., the judg- 
ment must be affirmed.-— The Hirondelle (1905), 
22 T. L. R. 146, C. A. 

Temporary absence of light.] — See Nos. 5615, 
5616, ante. 

(m) Vessel Aground. 

See Sea Regulations, 1910, Statutory Rules & 
Orders, 1910, p. 457, Article 11. 

5626. Ordinary riding light Indistinguishable- 
Duty to show elevated light.] — When a vessel is 
aground in a place where her ordinary riding light 
cannot be distinguished by approaching vessels, 
& where vessels are not expected to lie, it is her 
duty to exhibit a light on a mast or some elevated 
position, & to have a look out to give warning to 


approaching vessels of her position by the best 
means in her power. — T he Thomas Lea (1876), 
35 L. T. 406 ; 3 Asp. M. L. 0. 260. 

5627. ** Abound in or near fairway ” — Vessel 
dragging through mud.] — Just before sunrise, but 
in daylight, & in the shallow water of Monte 
Video Roads, pltfs.’ & defts.’ steamships were, at 
the material time, crossing vessels within the 
meaning of article 19 of the Regulations for Pre- 
venting Collisions at Sea. Pltfs.’ vessel was 
pursuing a southerly course at about three knots, 
& liad defts.’ vessel on her starboard bow at about 
right angles. As the giving way vessel, pltfs.’ 
vessel ported to pass under the stem of defts.’ 
vessel, but struck her on the port quarter, & was 
held to blame for not taking sufficient or timely 
steps to avoid collision. Defts.’ vessel, of deeper 
draught, was slowly dragging through the mud 
on an easterly course at about one mile per hour, 
& to assist in her progress, she was, from time to 
time, putting her engines full speed astern, the last 
occasion being for the first three out of the eight 
minutes preceding the collision : — Held : ( 1 ) defts.* 
vessel was free from blame, as she was not bound 
to exhibit two red lights under articles 4 or 11, 
being neither “ not under command ’* nor 
“ aground ’’ within the meaning of those articles ; 
(2) she was not under any obligation to give the 
three short blast signal on putting her engines full 
speed astern, as she was so manoeuvring with her 
engines, from time to time, in the ordinaiy course 
of navigation to enable her to go ahead as fast as 
the condition of the mud would permit, & was not, 
within the meaning of article 28, taking a course 
“ authorised or required by these rules,’’ with 
reference to the other vessel in sight. 

It is true that Article 28 refers to tlie signals 
being given when vessels are in sight of one 
another, but the words inunediately following, 
“ in taldng any course authorised or required by 
these rules,” show that it does not mean in sight 
at any distance, but in sight with reference to the 
manoeuvres which a vessel is authorised or required 
to take, having regard to the other vessel approach- 
ing, for the purpose of avoiding collision (IjORD 
Alvebstone, C.J.). 

I think, as a matter of fact, that there was no 
point prior to the time at which the offending 
vessel, the Canning, reached the buoys, at which 
there was anything which, under Article 28, 
called for a signal from the Bellanovh ; indeed, I 
would go so far, & I have the support of a judge of 
very great experience, the President of the Admlty. 
Div., as to say that I think it would have been a 
wrong thing, because misleading (Kennedy, L.J.). 

Wiat they mean to allege as a ground of com- 
plaint is that the BeUunoch, after she was port to 
port, when the period of action, & duty of 
signalling the action, under the rules had arisen, 
moved her engines astei n without giving the signal 
under article 28. I understand, looking at the 
pleadings & the evidence, that that was the case 
which they came to fight, & upon which they would 
have had real ground of complaint had their 
evidence been deemed truthful, & liad it been 
believed by the ct, that the Bellanoch did then go 
astern (Kennedy, L.J.). — The Bellanoch, [1907] 
P. 170 ; 76 L. J. P. 83, C. A, ; affd, sub nom. 
Canning (Owners) v. Bellanoch (Owners), 
[1907] A. C. 269, H. L. 

Annotations : — As to (2) Conid. The Corinthian, [1909] 

P. 200. Reid. The Hero, [1911] P. 128 ; The Karamea, 

[1921] P. 76. 


V . M‘ Arthur & Clyde Navigation 
Trustees, M'Arthur v. Kidston, 
BTO. (1878), 5 R. (Ct. of Seas.) 936 ; 
15 Sc. L. H. 631.— SCOT. 


n. Green <j& while light shown — 
Where while light 'only reguired.l — Re 
1 The Lorne (1872), 2 S. V. A. R. 177. 
1 —CAN. 


o. Navigating lights .] — Harbour 
Navigation CJo. v. The Dintkldyk 
(B. C.). [1925] Kxoh. C. R. 10.— CAN. 
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5628. Vessel moored to another — Low 

water.] — The Turquoise, No. 5608, ante, 

6629. Whether article excluded by Thames 

Bye-Laws, 1898, Article 80.] — So far as relates to 
the lights to be carried by a vessel of 160 feet or 
upwards in length, “ abound in or near a fairway,** 
there is no ambiguity in article 30 of the Thames 
Bye-laws, 1898, for it may be gathered from the 
earlier part of the same article that a vessel of that 
length IS required to carry two white lights at the 
height & in the positions indicated, nor is the 
article ultra vires, for, in accordance with the 
reasoning in The Carlotta, No. 5563, ante, this bye- 
law, having been duly made by local authority, 
excludes the operations of article 11 of the regula- 
tions for preventing collisions at sea, by which, 
in the case of vessels over 150 feet in length, 
aground in or near a fairway, two red lights are to 
be carried in addition to the white lights. — 
The Bitinia, [1912] P. 186 ; 82 L. J. P. 5 ; 107 
L. T. 208 ; 28 T. L. B. 497 ; 12 Asp. M. L. C. 237 ; 
affd., 82 L. J. P. 8 ; 29 T. L. R. 99, C. A. 

Whether “not under command.**] — See No. 
5563, ante. 


in) Eight to Show Flares, 

See Sea Relations, 1910, Statutory Rules A 
Orders, p. 457, Article 12. 

5630. Not if calculated to mislead.] — A sailing 
vessel, having a steamship approaching on her 
starboard bow at night, burnt flare-up lights to 
attract her attention: — Held: (1) the burning 
of a flare was not forbidden by Article 2 of the 
Regulations ; (2) whether a vessel was to blame or 
not for showing a flare-up light must depend upon 
whether or not the exhibition of the flare was 
calculated to mislead. — The Merchant Prince 
(1885), 10 P. D. 139 ; 54 L. J. P. 79 ; 53 L. T. 
914 ; 34 W. R. 231 ; 5 Asp. M. L. C. 520. 

C, Fog, 

(a) In General, 

See Sea Regulations, 1910, Statutory Rules & 
Orders, 1910, p. 457, Articles 15 & 16. 

5631. Necessity for strict observance.] — The 
Raithwaitb Hall, No. 6426, post. 

5632. .] — The Ciunkiang, No. 5686, post, 

(b) Definition, 

See Sea Regulations, 1910, Statutory Rules Sc 
Orders, 1910, p. 457, Articles 15, 16. 

5633. Thickness of weather— Necessitating use of 
fog signals.] — The Milanese:, No. 5642, post, 

5634 . Masthead Ught visible but not side 

lights.] — The Milanese, No. 5642, post, 

5635. Analogous to fog— Snowstorm.]— The St. 
Paul, No. 5645, post, 

(c) Effect of Fog Regulations on Other Articles, 

See Sea Regulations, 1910, Statutory Rules & 
Orders, 1910, p. 457, Articles 15, 16. 

5636. General rule — Fog rules prevaU.] — 
Article 10 of the Regulations for Preventing 
(.Collisions at Sea does not apply in cases where the 
two vessels are not visible to each other by reason 


of fog. In cases of fog, only the fog rules apply, 
the other rules being only applicajile where the 
vessels arc in sight of each other. — ^The King 
(1911),27T. L.R. 624. ^ ^ , 

5637. Vessel closehauled on port tack— Article 
17J — ^xhe Agnes v. The James Gibb (1856), 

5 L. T. 366. 

6638. .] — ^Marpesia (Owners) v, 

America (Owners), The Marpesia, No. 6325, 
post, 

,^—Sce Sub-sect. 5, D. (6) u., post, 

5639. Vessels crossing— Article 19.]— The King, 

No. 5636, ante, 

.] — See Sub-sect. 5, 1), (c), post, 

5640. Duty to keep course & speed — Article 
21.] — The (Cathay, No. 5967, post, 

.] — See Sub-sect. 5, 1). (6) iii., post, 

{d) Sound Signals, 
i. In General, 

See Sea Regulations, 1910, Statutory Rules Sc 
Orders, 1910, p. 457, Article 15. 

5641. When duty arises— Another ship ap- 
proaching.]— (Collision. A collier brig out at sea in 
foggy weather, descrying a steamer at a distance, 
as she slated, of three or four cables* length, held 
to blame for not having given notice by blowing 
a fog horn. 

Doubtful circumstances must be judged by the 
facts that are admitted or indisputably proved. 

Tlie onus probaudi may shift from one party to 
the other in the cause. 

The safest mode of coming to a conclusion is, 
w'here you And certain facts Sc circumstances 
admitted, or indisputably proved. Sc where others 
are doubtful, to make those doubtful facts con- 
sistent, if possible, with those that are certain & 
proved indisputably (Dr. Lush ington).— The 
Carrox (1853), 1 Ecc. Ad. 91 ; 164 E. R. 53. ^ 

5642. Ship approaching fog-bank.]— It is 

the dutv of a vessel, when in the vicinity of a fog 
bank, to make the signals prescribed by Article 
10 of tlie Regulations for l*rc venting Collisions at 
8ca, to warn vessels within it of her presence. 

When at night a masthead light is seen, but 
no side lights, it is an indication to an approaching 
vessel that the lights are those of a steamer whose 
side lights are obscured by fog. — The Milanese 
(1880), 43 L. T. 107 ; 4 Asi- M* L. C. 318, V, A. ; 

'ko^'itpLumS). 1«0 L. T. 184. 

Refd. Tbo Hector (1883), 8 P. D. 218. 

5643. — .] — The N. Sthong, No. o699, 

^'“■6644,. ,] — OiiAviA (Owners) v. 

Nekei;s (Owners), Tun Oravia, No. 5748, post. 

5845. On approaching snow storm.] — A 

cruiser proceeding up, & a New \ork liner p^* 
ceeding down, the Solent on nearly opposite 
courses, Sc in about mid-channel, sighted one 
another at a distance of about half a mile, ^^ch 
liaving the other a little on the port bow. 
speed of both vessels was nearly 10 knots, & the 
cruiser when seen was coining out of a snow 
flurr> , whilst tlie liner was in comparatively clear 
weather. Those in charge of the cruiser, under 


PART Xll. SECT. 3. SUB-SECT. 6.— 

B. (n). 

p. Flare ohsmri'iig regulation lights.] 
— A flare nuist not be exhibited so as to 
obscure or shutout the regulation lights 
or cither of them. — The Sea Ny»iph op 
Chester (1864), Holt, Adm. ,34. — IR. 

PART XII. SECT. 3, SUB-SECT. 6.— 

C. (a). 

5631 1. Nccensitg for strict observattce,] 


-Fallen v . The Iroquois (1913), 
7 Exoh. C. 11. ISO; 15 B. 0. K. 76. 
-CAN. 

•art XII. SECT. 3, SUB-SECT. 6.— 

C, (d) i, 

66411. nheti duty arises— -Another 
hip approaching .] — Laird Line, Ltd. 
Rowan (Owners)) v . Clan Line 
Jteamerb, Ltd, (Clan Ma^olm 
OWNERS)), [1923] S. C. 316. — SCOT. 


5641 il. .1 — Laird Link, 

.TD. (Rowan (Owners)) v , XJnited 

iTATEfl SHIPPINO BOARD (WEST CAMAK 

Owners)), [1923] S, O. 316.— SCOT. 

q. Whether mere sounding of signal 
mmeient .] — Mere sounding of the Jog 
lignal is not sufficient.— F allen v , 
Lroquois (1913). 17 Exeb. 0. R. 185 ; 
L5 B. C. R. 76.— <3AN. 
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Sect, 3. — The sea regulaiiotis : Suh-secU 6, C. (d) i., 
a, iii,] 

the mistaken impression that the liner was star- 
boarding, starboarded their helm, thereby bringing 
their vessel across the bows of the liner, &, at 
the last, ported to throw their quarter clear. 
Those in charge of the liner stopped, then blew 
one short blast & ported, at the same time 
i*eversing the starboard engine, & subsequently 
also the port engine ; but the two vessels 
came into collision, the liner striking the cruiser 
on the starboard side amidships & sinking 
her. In the ct. below, the cruiser was found 
alone to blame for improper starboarding. On 
appeal it was contended that the liner was also 
to blame for excessive speed in the condition of 
the weather, & for failure to indicate her position 
by sound signals : — Held : both charges against 
the liner failed, for, though good seamanship 
required that she should be going at a speed 
which would be moderate when she herself was 
enveloped in falling snow, her speed at the 
material time, & in the weather conditions then 
prevailing, was not excessive ; &, though good 
seamanship would suggest to those in charge of 
the liner the advisability, as in the analogous case 
of fog, of giving warning of the presence of their 
vessel by sounding the signal when approaching 
falling snow, yet as both vessels saw one another 
at a ^stance & in sufficient time to enable them, 
with reasonable care, to pass each other in safety, 
the absence of sound signals on the part of the 
liner did not contribute to the collis m. 

Qu. : whether, when the liner was approaching 
f^ng snow, the responsibility for giving sound 
signals rested with the master or with the pilot 
in charge by compulsion of law. 

It might be the duty of the master to call the 
attention of the pilot to the fact that sound 
signals ought to be given (Loud Ai^veustone, 
C.J.).— The 8t. Paul, [1909J P. 13 ; 78 L. .T. P. 
1 ; 100 L. T. 184 ; 11 Asp. M, L, C, 109, C. A. 
Annotations :—Consd, The Elysia, 11912] P. 152. Reid. 

The Umsinga, [1911] P. 234. 

5646. By whom signals given — Sailing vessel 
lacking.] — Where a sailing vessel is tacking in a 
fog, she is not relieved during the manoeuvre 
from giving the signals prescribed by Article 12 
of the Regulations for Preventing Collisions at 
Sea, & it is her duty until she gets the wind on 
to the side other than that on wliich she has had 
it to treat herself as still on the tack on which 
she was when she began to go about So to make 
the prescribed signal, & only to change that 
signal when she gets the wind on the other side. — 
The Constantia (1889), 62 L. T. 236 ; 38 W. R. 
272 ; 6 Asp. M. L. C. 478. 

5647. Vessel imder compulsory pilotage — 

Duty of master to call attention of pilot.] — The 
St. Paul, No. 5645, ante, 

5548, Tug & tow — Tug fast but not towing.] 

— The Sargasso, No. 6402, post 

5649. Sailing vessel tacking — One blast when 
wind on starboard side — ^Two blasts when wind on 
port side.] — ^The Constantia, No. 5646, ante. 
Effect of local regulations.] — See Sect. 4, post 


5650. Use of bell — Foghorn not audible further 
than bell.] — (1) A steamer, going at the rate of 
7 knots an hour, ran into a barque. The collision 
occurred in the Atlantic Ocean, in the direct line 
to New York, about 200 miles to the east of 
Sandy Hook. There was at the time a thick fog, 
&; the barque was not seen till within a ship’s 
length of the steamer. The barque, though 
hove to, was making headway at the rate of 
about a mile an hour. A bell was frequently 
sounded on board the barque, but no foghorn 
was used : — Held : the steamer was alone to 
blame for the collision, because she was going at 
an improper rate of speed, & because wrong &; 
contradictory orders were given after the barque 
was sighted. 

(2) The rate of speed proper for a steamer must 
depend on circumstances, but in a thick fog & 
at a part of the ocean where frequently a great 
number of vessels are congregated 7 knots an 
hour is too great. 

(3) The barque was wrong in not using a fog- 
horn, as required by the Achniralty Regulations ; 
but, though a foghorn would have been heard 
farther than a bell, yet the neglect to use a fog- 
horn was not the cause of the vessels coming into 
the position which caused the collision. — National 
S.S. Co., Ltd. r. Merry & Cunningham, The 
Pennsylvania (1870), 23 L. T. 65 ; 3 Mar. L. C. 
477, P. C. 

Annotation As to (1) & (2) Consd. The Campania, [1901] 

P. 289. 

5651. Use of mouth horn — Mechanical horn 
broken down.] — Where the mechanical foghorn 
of a sailing ship breaks down, & a mouth horn is 
made use of in its place, the departure from 
Article 12, of the Regulations is necessary, the 
vessel is not to blame. — The Chilian (1881), 45 
L. T. 623 ; 4 Asp. M. I.. C. 473. 

5652. Regulation^ not in force when ship 

sailed — Owner aware of Regulations.] — (1) A 
barque, provided only with a foghorn, sounded 
by means of the breath, came into collision, 
during a fog, with a steamship. The foghorn was 
duly sounded before the collision, & was heard by 
those on board the steamship, iSc those on board 
the steamship neglected, for some time after they 
heard the foghorn, to stop or reverse the engines. 
The steamshij) was held to blame : — Held : (i) the 
barque was to be deemed in fault for not using a 
foghorn, to be sounded by mechanical means, as 
required by Article 12 of the Regulations for 
Preventing Collisions at Sea, 1879. (2) The 

circumstance that the barque left port a few days 
before the Regulations came into force did not 
afford any valid excuse for the neglect of those 
in charge of her to furnish her with a foghorn, to 
bo sounded by mechanical means, they well 
knowing, before she left poH, that the Regula- 
tions would come into force in a few days, & there 
being no evidence to show that they could not 
have obtained a foghorn, according to the Regula- 
tions, before she left port. — The Love Bird 
(1881), 6 P. D. 80 ; 44 1.. T. 650 ; 4 Asp. M. L. C. 
427. 4 

5653. Heard by approaching ship.] — ^T he 

Love Bird, No. 6652, ante. 


ii. Mechanical Fog-Hom. iii. Failure to Hear, 

See Sea Regulations, 1910 ; Statutory Rules & See Sea Regulations, 1910 ; Statutory Rules &. 
Orders, 1910, p. 467, Article 16. Orders, 1910, p. 457, Article 15. 


PART XII. SECT. 3, SUB-SECT. 5.— 

c. (d) a. 

6661 i. Use of numth hom — Mechani- 
cal hom broken down .] — If a mechanical 
tog hom, which without uegU^nce has 


become ineffective when used at sea. 
Is provided for use gn a ship to which 
the reenilations apply, the user of the 
fogr hom by mouth in place of the 
mechanical means comes within the ex- 
ception contained in Merchant Shipping 


Act. 1894, B. 419 (4), which permits 
a departure from the regulations under 
circumstances which make such de- 
parture ueooBsary. — Fortunato Fi- 
OARi (Owners) v, S.S. OooaEK (1904), 
29 V. L. n, 874.—AUS. 
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6664. Whether evidence of negligence — Against 
approaching ship.] — (l) A collision happened be- 
tween the steamship /. and the barque Z. in a 
fog. It was proved that the /. had reduced her 
speed so far as was possible without stopping her 
way altogether : — HeM, : she had not infringed 
Article 13 of the Regulations for Preventing 
Collisions at Sea. 

(2) It was further proved that the Z. was 
proceeding at more than 4 knots an hour i—Held : 
an infringement of Article 13, for the term “ mode- 
rate speed ” means that a vessel is to reduce her 
speed so far as she can consistently with keeping 
steerage way. 

(3) It was the duty of both vessels, under 
Article 13, to go at a moderate speed, & it appears 
to me that the object with which that rule of 
conduct is imposed is, not merely that vessels 
should go at a speed which will lessen the violence 
of a collision, but also that they should go at a 
speed which will give as much time as possible 
for the making any proper manoeuvres which 
may become necessary under unforeseen circum- 
stances ; for, in a fog, it cannot be told exactly 
from what quarter the danger may come (Siu 
James Hannen, P.). 

(4) It was further proved that a foghorn was 
blown on the Z, but not heard on the 1. : — Held : 
this was not primd facie evidence of negligence of 
those on the I. 

(5) I do not consider that the fact of those on 
board the Idwia not hearing a foghorn proves 
that no foghorn was blown (Siii James Hannen, 

P.). 

(6) Where a sailing ship in a fog hears repeated 
whistles of an approacliing steamship, indicating 
possible risk of collision, she is bound to take 
precautions, such as stationing men at the braces 
ready to put the sails aback, so as to stop her 
way in the event of a collision becoming imminent. 
—The Zadok (1883), 9 P. L). 114; 53 L. .1. P. 
72 ; 50 L. T. 095 ; 32 W. K. 1003 ; 5 Asp. M. L. C\ 
252. 

5655. .] — The evidence showed that 

the two vessels, the Cascapedia Sc the Ala^ska^ 
were approaching the (Xr/ord^Jilrc & were both 
whistling regularly . . . once a minute. The 
Oxfordshire was approaching them & . , . those 
on board of her must have heard the whistle 
before they saw the lights of the Cascapedia. 
The Oxfordshire was therefore to blame in not 
stopping & reversing earlier than she did. . . . 
It was plain that the evidence of the Cascapedia 
as to stopping Sc reversing was erroneous, since 
the blow struck was too violent to be consistent 
with such a state of things. Both vessels were 
in a most frequented part of the sea. Sc they 
ought both to have prepai’od to take the greatest 
precautions. The degree of slowness to be adopted 
in a fog often depended on the place in which 
vessels were. It was, however, plain from the 
evidence of the Alaska, which was entirely to be 
believed, that the Oxfordshire was careless in not 
hearing the whistle sooner, & it was also plain 
that the Cascapedia had not reversed in time. 
Both vessels were therefore to blame & there 
would be no costs (Lord Esher, M.R.). — The 
Cascapedia (1888), 4 T. L. R. 546, C. A. 

5656. .] — ^The Rosetta, No. 6733, 

post, 

5657. .] — Defts.’ vessel going down 

the river Thames suddenly encountered fog, &, 


whilst proceeding to bring up, those in charge 
saw the riding light Sc heard the bell of pltfs.* 
vessel lying at anchor ; but it was then too late 
to avoid a collision : — Held : the evidence failed 
to show any negligence on the part of those in 
charge of defts.* vessel in not seeing the light or 
hearing the sound signals sooner, &, therefore, 
on the ground of inevitable accident, the loss 
must rest where it fell. — The Nador, [1909] P. 
300 ; 78 L. J. P. 106 ; 100 L. T. 1007 ; 11 Asp. 
M. L. 0. 283. 

5658. Against ship claiming to have sig- 

nalled.] — The Zadok, No. 6654, ante. 

5659. .] — (1) A large twin screw mail & 

passenger steamer vessel was proceeding up the 
St. George’s Channel in a dense fog at 9 to 10 
knots an hour, her full speed being 21 knots, 
when she sighted a barque about 150 feet ahead, 
&, in spite of efforts to avoid her, struck her amid- 
ships, cutting her in two, with the loss of eleven 
lives. It was contended on behalf of the owners 
of the steam vessel that the speed at which she 
was travelling was moderate in the existing 
circumstances Sc conditions, as that speed was the 
lowest at which she could be readily manoeuvred 
so as to avoid other vessels. Sc unless she was 
kept steaming continuously at about that speed 
she could not be navigated with safety to herself 
as there would be danger from uncertainty both 
in respect of her course and position : — Held : 
the speed was not “ moderate ” within Article 16 
of the Regulations for Preventing Collisions at 
Sea, 1897, as the terms of that Article arc impera- 
tive, &, as a general rule, speed such that another 
vessel cannot, after being seeny be avoided, is 
excessive. 

(2) If a steam vessel cannot in a fog be con- 
tinuously navigated at a very slow speed she 
must, in order to comply with the rule. Sc in the 
absence of exceptional dangers of navigation such 
as may aiise from narrow waters or current, be 
stopped from time to time so as to take off her 
way. This may involve some inconvenience in 
the shape of delay. Sc possibly render it necessary 
to haul out from the coast, bi'sides requii-ing 
proper steps to be taken to verify tJie position of 
the vessel, but it gives more opportunity of 
hearing the sound signals of an aj)proaching 
vessel, more time to act when necessary, & if a 
collision should occur, the consequences arc less 
disastrous. 

(3) The fact that the sound of the fog horn 
docs not a]) pear to have reached the ears of those 
on board the Campania is not sufficient to over- 
ride tlie positive evidence of the witnesses from 
the barque that it w^as being properly sounded 
(Gorell Barnes, J.). — The Campania, [1901] 
P. 289; 70 L. J. P. 101; 84 L. T. 673; 17 
T. L. R. 509 ; 9 Asp, M. L. C. 177, C. A. 
Annotations: — As to (2) Consd. Tho Oijoanlo (1902), 18 

T. L. R. 672. Refd. The Coiinsollor, [1913 J P. 70. 

5660. Failure to give signal — No justification 
that other vessel would have failed to hear.] — 

(1) A steam vessel trawling in a fog, Sc alleged 
to be sounding the fog signals prescribed by 
Article 15 for a steamship under w'ay in a fog, 
namely, a prolonged blast at intervals of not more 
than two minutes, came into collision with a 
steamship under way : — Held : the trawler was 
to blame for the collision, for Article 9 (g) applied. 
Sc the trawler should have sounded a fog horn & 


PART XII. SECT. 3, SUB-SECT. 6.— C. (d) iii. 

56641. Whether evidetwe of rngligmce—Agaimt approaching Senlao Co. v. Tke Rosalind, 0. R., [1909] A. C. 

441.-~CAN. 
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Sect, 3. — The sea regulations : Snh-sect, 5, C* (d) in. 
‘ iv.f (e) (f) i.] 

rung a bell alternately at intervals of not more 
than two minutes. 

(2) The steamship colliding with the trawler 
had heard the whistle of another vessel, not the 
trawler, & had not stopped ; — Held : there was 
no obligation on the steamship to stop, for whether 
the whistle proceeded from the trawler or not, it 
was heard abaft the beam. 

(3) Senible : the steamship would have been 
held to blame for not stopping if the whistle 
heard had been forward of the beam, even though 
the whistle heard did not proceed from the vessel 
collided with. 

(4) If a vessel is not whistling according to the 
rule it is very difficult for her to argue that it 
did not matter, because even if it had been 
sounded properly it would not have been heard. 
No one can say that (Siu F. H. Jeune, P.). — The 
IX)NDON, [1904] P. 355 ; 73 L. .1. P. 125; 91 
L. T. 327 ; 10 Asp. M. L. C. 12 ; on anneal, 
[1905] P. 152, C. A. 

iv. Vse of Two hong Blasts, 

See Sea Regulations, 1910, Statutory Rules &; 
Orders, 1910, p. 457, Article 15. 

5661 . Ship must be stopped — Liability for having 
way on.] — The Castleventry (1904), Times, 
Apr. 18. 

5662 . .] — The Bittern (1908), Times, 

Mar. 30. 

5663 . — ^ .] -^Article 15 of tl - Regulations 

for Preventing Collisions at Sea, provides that in 
fog & in certain other conditions of weather 
“ (a) a steam vessel having way upon her shall 
sound, at intervals of not more than two minutes, 
a prolonged blast ; (6) a steam vessel under 

way, but stopped & having no way upon her, shall 
soimd, at intervals of nor more than two minutes, 
two prolonged blasts, with an interval of about 
one second between them.” During a fog a 
collision occurred between the Brasilia & the 
Matiana. The Matiana had admitted that she 
was to blame, but contended that the Brasilia 
was also to blame by reason of the fact that shortly 
before the collision, & while she had way on her, 
she had sounded two blasts : — Held : the Brasilia 
by sounding two blasts had committed a breach 
of Article 15 of the Regulations for Preventing 
Collisions at Sea & having thereby misled the 
Matiana as to her position, was also to blame. — 
The Matiana (1908), 25 T. D. R. 51. 

5664 . .] — The Kaiser Wilhelm IJ., 

No. 5225, ante. 

5665 . Custom of Mersey Ferry — Whether 

breach of regulations.] — In a dense fog one of the 
Mersey ferry steamers crossing from Woodside to 
Liverpool came into collision with a tug towing 
a number of flats up the river. There was a 3 knot 
flood tide, & to overcome it & make her way across 
& down the river the ferry steamer was making 
about 4 knots. Instead of sounffing the signal 
of one prolonged blast as prescribed by 


Article 15 (a) of the Sea Regulations, she was 
sounding a fog signal of two moderately long 
blasts, & the evidence established that it was the 
practice of the ferry steamers to sound special 
signals according to the particular ferry course 
they were on, & that this practice was well known 
on the river. 

The tug was held to blame for proceeding up on 
the wrong side of the river, & it was contended 
that the ferry steamer was also to blame (inter 
alia), for not sounding her whistle in accordance 
with the Sea Regulations, for excessive speed, & 
for being under way at all : — Held : (1) although 
on the facts it did not contribute to the collision 
the sounding of the two long blasts was a breach 
of the Sea Regulations ; (2) the ferry steamer 
must be held to blame for excessive speed ; 
(3) although in the circumstances it may have been 
improper for her to be under way, inasmuch as to 
counteract the tide she had to go at a speed which 
was excessive, the ct. was not prepared to lay down 
any rule of law that ferry steamers should cease 
running in a dense fog. — The Tranmere, [1920] 
P. 454 ; 90 L. J. P. 91 ; 125 L. T. 442 ; 15 Asp. 
M. L. C. 290. 

5666. Nature & extent of damage — Whether 
evidence that ship not stopped.] — The Kaiser 
Wilhelm II., No. 5225, ante. 

(c) Duty to Moderate Speed. 

See Sea Regulations, 1910, Statutory Rules & 
Orders, 1910, p. 457, Article 16. 

5667. Duty of steamship.] — Alexander v. 
Ditciiburn (1837), 5 L. T. 121. 

5668. .] — Held : a steamer which going in 

a fog with unabated speed, in a track frequented by 
coasters, did not, when hailed, order her engines 
to be stopped, & a collision ensued, was liable to 
the amount of damage & to costs. — The Perth 
(1838), 3 Hag. Adm. 414 ; 166 E. R. 458 ; mb 
nom. The Perth v. The Ariel, 9 L. T. 81 1. 

5669. .]— The Orion (1849), 5 L. T. 61. 

5670. .]— The Beehive v. The Leith 

(1856), 5 L. T. 525. 

5671. After whistle ahead.]— (1) Pltfs.* 

steamer, in a fog off Cromer, heard a whistle 
almost right ahead*; she was then going slowly, 
about three knots an hour, & she continued at 
this speed for about a minute, until a second whistle 
was heard, when the order was given to stop A 
reverse ; but defts.’ steamer coming into sight, 
a collision occurred. Defts. admitted at the trial 
that they were to blame : — Held : pltfs. were also 
to blame, for they had infringed Article 18, by 
going on at the same speed after they heard tlie 
first whistle as before. 

(2) If an officer in charge of a vessel in a fog 
hears a wliistle ahead, he must act sooner than 
if it is heard from any other quarter, & on the 
probability that the vessel which is sounding the 
whistle is coming towards him. The officer in 
charge of the pltfs.’ steamer, on hearing the first 
whistle, should have reduced her speed to as slow 
a rate as possible, only keeping her under command 
(Lord Esher, M.R.). ^ 


PART XII. SECT. 3. SUB-SECT. 5.- 

c. (•). 

6667 i . Duty of steamship. ] — Where 1 
a fog or tliick weather a Bteamer pre 
ccedfl at an oxccHHlve 8peed, wlthon 
a Bufflcient look-out, & fails to kee 
out of the wajr of a Hchooucr kocpiii 
pioperly within her course, she is 1 
violation of Rules of the Road, Arts. 1 
& 20, & liable for a colliBlon with th 
latter yes^d.— SmTii v. MacKenzi 


566711. .1 — Litple v. IluiiNS 

(1881), 9 R. (Ct. of So88.) 118; 19 
Sc. L. 11. 105.— SCOT. 

6667111. .] — CRAWf’OUl) (The 

Warsaw) v. Granite City S.S. Co., 
Ltd. (The Linn O’Deb) (1906), 8 F. 
(Ct. of Sess.) 1013 ; 43 Sc. L. R. 732 ; 
14 S. L. T. 203 .— scot. 

6667 iv. .] — Crown S.S. Co., 

Ltd. (Crown of Coedova (Owners)) 
r. Eastern Navigation Co., Ltd. 
(Etuelreda (Owners)), 11918 J S. C. 
303.— SCOT. 


6667 V. .1 — Laird Line, Ltd. 

(Rowan (Owners)) v. United 8tatf> 4 
SiiippiNa Hoard (Wfj^t Camak 
(Owners)), [1923] S. C. 316.— SCOT. 

6671 i. After whistle ahead .] — 

Where a sailing vessel on the port tack 
was overtaken in a dense fog Sc was 
struck in the stem by a stoamsbip, 
after the former had compiled with 
the rule prescribing blasts from her 
fog horn : — Held : the sailing vessel 
was not In fault for not showing a 
stem light, 08 the steamship could not 



Part XII. — Collisions. 


729 


(3) In that case [The Dordogm, No. 5732, post] 
... it was held that “ moderate ” did not mean 
moderate speed absolutely, but that moderate 
speed meant moderate according to circumstances 
(Lord Esher, M.R.).— The Ebor (1886), 11 P. D. 
25 ; 54 L. T. 200 ; 34 W. R. 448 ; 2 T. L. R. 251 ; 

5 Asp. M. L. C. 560, 0. A. 

il) Reid. S.8. Lebanon r. S.S. Ceto, 
The Ceto (188»). 14 App. Cas. «70. 

5672. On approaching fog.l — The N. 

Strong, No. 5600, post 

5673. Imperative In spite of inconvenience.] 

—The Campania, No. 5659, ante. 

5674. Proceeding up river.] — In foggy 

weather first deft.’s steamship in tow of second 

coming out of Tilbury Dock came into 
collision with pltfs.’ steamship bound up river. 
The Admiralty Ct. found pltfs.’ vessel one-half to 
blame on the ground of excessive speed, & the tug 

6 tow one-half to blame for leaving the dock in 
the prevailing state of the weather : — Held : on 
the advice of the nautical assessors, it was not 
impnident for the tug & tow to leave the dock 
under the existing circumstances, & pltfs.’ 
vessel was alone to blame. — T he Socrates & The 
Champion, [1923] P. 162 ; 93 L. J. P. 38. 

5675. Duty of sailing ship — Not to carry too 
great sail.] — The BEEinvE v. The Leith (1856), 
5 L. T. 525. 


5676. Vessel not in fog — Fog in vicinity — No 
obligation.] — (1) It is the duty of a steamer, not 
herself in a fog, upon hearing the w^histle of another 
steamer proceeding from a bank of fog on her bow, 
to stop her engines, under the second part of Article 
16 of the Regulations for Preventing Collisions at 
Sea. 

(2) Semhle : there is no obligation upon a 
steamer when in the vicinity of a fog, she not being 
in the fog nor running into it, to go at a moderate 
speed. 

Where you have officers on the look out tJiem- 
sclves, as undoubtedly there were in this cast*, it 
would be stretching the matter rather far to say 
that serious blame is to be attached to the vessel 
because she had not one man on the look out at 
a particular spot on the vessel (Jeune, P.). — 
The Bernard Hall (1902), 71 L. J. P. 72 ; 86 
L. T. 658 ; 9 Asp. M. L. C. 300, 

Annotation :~As to (1) Consd. The Kouiiig Willem I, [H>03] 

I*. 114, 


5677. Duty of trawler.] — The Titan, The 
Rambler, No. 6221, post 

5678. Duty of ferry boat — Speed necessary to 
counteract tide — Mersey.] — The Tranmere, No. 
5665, ante. 

What amounts to moderated speed.] — iSee 
Sub-sect. 5, C. ( / ), post. 


( / ) What is Moderate Speed. 
i. In General. 

See Sea Regulations, 1910, Statutory Rules & 
Orders, 1910, p. 457, Article 16. 

5679. Dependent on circumstances.] — The 

Europa, No. 5220, ante. 


5680. .] — National S.S. Co., Ltd. v. 

Merry & Cunningham, The Pennsylvania, 
No. 5650, ante. 

5681. .] — (1) The term “ moderate speed ” 

used in Article 13 of the Regulations for Preventing 
Collisions at Sea is a relative term, depending upon 
the circumstances. 

(2) When a sailing ship was going in a dense fog 
at a speed greater than was enough to keep her 
under control : — Held : she had hSringed Article 
13 .— The Beta (1884), 9 P. D. 134 ; 33 W. R. 
190 ; sub nom. The Beta, The Peter Graham, 
51 L. T. 154 ; 5 Asp. M. L. C. 276, C. A. 

Annotation :~-Gcnerally, Mentd. S.S. Melanie v. S.S. San 

Onofre, [1925] A. C. 246. 

5682. Open sea distinguished from river or 

narrow channel.] — The Dordogne, No. 5732, 
post 

5683. .] — The Ebor, No. 5671, ante. 

5684. .] — The Cascapedia, No. 5655, ante. 

5685. Ability to stop within short space.] — 

(1) The power of stopping in a short space is one 
of the circumstances which ought to be taken into 
consideration in deciding whether a vessel is pro- 
ceeding at a moderate speed or not; but Article 10 
of the Regulations for Preventing Collisions at 
Sea is imperative, & therefore if the ct. is of opinion 
that in fact a vessel was not going at a moderate 
speed in a fog under the existing circumstances, 
the fact that she could stop very quickly, or that 
a slower rate of speed would lead to unhandiness or 
loss of position, will not exempt her from liability 
should a collision occur. 

(2) Six & one-third knots in a dense fog in St. 
George’s Channel ; — Held : in the circumstances 
not to be a moderate speed, within above Article, 
in the case of a large Atlantic liner. — Oceanic 
Steam Navigation Co. v. Waterford S.S. Co., 
The Oceanic (1903), 88 L. T. 303 ; 19 T. L. R. 
364 ; 9 Asp. M. L. C. 378, H. L. 

5686. .] — ^Article 16 of the King’s Regula- 
tions, w^hich is in the same terms as Article 16 of 
the Regulations under 1894 Act, ought to be most 
carefully adhered to in order to avert the danger 
of collision in thick weather. 

Where a collision took place in a dense fog off 
the Shantung Promontory, North China, & the 
judge held tliat applts.' vessel was solely to blame 
for not stopping & going at a speed of 9 1 knots an 
hour in the fog which pre\ ailed : — Held : resps.’ 
vessel must be pronounced in part to blame, & 
her conunander should be^held guilty of negligence 
contributing to the collision in that he was going at 
a speed of about 6*8 knots an hour, which, having 
regard to the weather & llie circumsianccs of the 
case, w’as not a moderate speed witliin tne meaning 
of tlie Article, & by not slopping her engines after 
hearing the first signals by applts.’ vef^el, until ho 
could ascertain her position with certainty & what 
she was' doing, he failed to comply with its 
dii*ections. — The Chinkiang, [1908] A. C. 251 ; 
77 L. J. P. C. 72 ; sub nom'. China Navigation 
C o., Ltd. v. Admirai.ty Lords Comrs. & Leatham, 
24 T. L. R. 460, P. C. 


bo soon ill ilrao & the spood of tbo 
Bteainship was too gi*oat, cousidtaliig 
the fog, & theroforo she was solely in 
fault. — lie Tiik Eukopean (1881), 8 
Q. L, R. 72.— CAN. 

PART XII. SECT. 3, SUB-SECT. 6.— 

C. it) i. 

56791. Dependent or circumstances.]-- 
Maritime law recognises no fixed rate 
of speed for vessels bailing in a fog, & 
whore a vessel is in a fog she bhould 
be luidei sufficient command to avoid 
collision,— The Attila (i879), 5 


Q. L. H. 340.— can. 

5679 ii. .J — The word “model* 

ale'' in Imperial Regulations for Pic* 
venting Collisions at Sea, art. 13, Is a 
relative term, & Its constiiiction must 
depend upon the clrcuinstanciis of the 
particular case. The object of this 
article is not merelv that vessels should 

f ro at a speed which will lessen the vJo- 
eiice of a collision, but also that they 
should go at a speed which will give 
as much time as possible for avoiding 
a collision when another ship suddenly 
oomos into view at a short distance. 


It is a general principle that snood 
such that anothoT’ vessel cannot bo 
avoided after she is soon is unlawful, — 
The Heatheh Bell, The Fastnbt 
(1892), 3 Exch. C. R. 40.— CAN. 

r. Speed damicrous for other ships 
— Speed otherunse safe .] — A ship Is not 
entitled to i*un through fog Sc suow at 
a speed which is sate for herself but 
immoderate & dangerous for others. — 
The Belriugb v. The Empress op 
Japan (B. C.). [19171 3 W. W. R. 961.— 
CAN. 
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Sect» S.^TJie sea regulatio^is : StibsecL 6, C. (/) i., 
ii,t Hi, dk m, dt (g) L 6c ii.] 

5687. Inability to go slower — ^Duty to stop.] — 
The Irrawaddy (1887), cited in [1901] P. at 
p. 294. 

AnnoUitiom : — Coiisd. The Campania, [1901] P. 289 ; The 

Oceanic (1902), 18 T. L. U. 672. 

5688. .] — (1) If a steamer in a fog 

cannot reduce her speed sufficiently to comply with 
Article 13 of the Begulations for Preventing 
Collisions at Sea, without occasionally stopping 
her engines, it is the duty of those in charge of her 
to stop them. 

(2) Where those in charge of a steamship in a 
dense fog hear the whistle of another steamship 
on either bow, but not so broad that they may 
reasonably infer that she will clear their vessel, 
they ought not to manoeuvre with the helm before 
seeing the other vessel. — The Resolution (1889), 
00 L. T. 430 ; 6 Asp. M. L. C. 363. 

Anrwlations : — As to (1) Consd. The Campania, [1901] P. 

289. As to (2) R^d. Vliidomora (Owners) & Freight 

Owners r. Lamb & Haswell (Owners) & Cargo Owners, 

The Vindomora, [1891] A. C. 1. 

5689. .] — The Campania, No. 5659, 

ante. 

Rate of speed in particular instances.] — See 

Sub-sect. 5, C. ( / ) iv., post 

ii. Sailing Ships, 

See Sea Regulations, 1910, Statutory Rules & 
Orders, 1910, p. 457, Article 16. 

5690. Dependent on locality — & handiness of 
ship.] — What is a moderate s’leed ** for a 
sailing ship in a fog, in accordance ith Ai*ticle 13 
of the Regulations for Preventing Collisions at 
Sea, 1879, depends on the place where the sliip 
happens to be, &, semble^ her handiness, & is not 
necessarily proportioned to or less than the 
maximum speed she can make under the circum- 
stances. 

A speed of about five knots, in the case of a 
sailing ship out in the Atlantic Ocean, is a “ mode- 
rate speed ” & in compliance with tliis rule, the 
sailing ship being at the time under ail plain sail, 
& going as fast as she can with the wind on her 
quarter. 

What is a moderate speed for a sailing ship is 
not necessarily the same as a moderate speed for 
a steamer in the same position (Brett, L.J.). — 
The Elysia (1882), 46 L. T. 840 ; 4 Asp. M. L. C. 
540, C. A. 

Annotation : — Reid. The Zadok (1883), 9 P. I), 114. 

5691. Whether same considerations as for 
steamer.] — The Elysia, No. 5690, ante. 

5692. Duty to reduce sail.] — The Dordogne, 
No. 5732, post, 

5693. Studding sails set.] — The Virgil, No. 
6294, post, 

5694. .] — ^A vessel running free with a 

fair wind, & carrying her square sail, topmast 
studding sail, fore & aft mainsail, & gaff topsail 
set, the weather being dark & thick & the night 

Dismissed from further observance of 
justice in the suit upon the ground of inevitable 
accident. — The Ebenezer (1843), 2 Wm. Rob. 
206 ; 2 L. T. O. 8. 191 ; 7 Jur. 1117 ; 166 E. R. 
732. 

AniwtatUm Mentd. The London (1863), 9 L. T. 348. 


5695. .] — Collision, between a sailing vessel 

& a steamer, during a fog ; — Held : the sailing 
vessel was to blame. The carrying of studding- 
sails, in such circumstances, imprudent. — ^T hb 
Lord Saumarez (1848), 6 Notes of Cases, 600 ; 
5 L. T. 525. 

5696. Carrying great press of sail.] — The 

Ebenezer, No. 5694, ante. 

5697 . ,] — The Itinerant, No. 0223, post, 

5698. Speed must not be greater than required 
for control.] — The Beta, No. 5681, ante. 

5699 . .] — ^A collision occurred between a 

steamer & a sailing vessel, about 5 to 6 miles 
S.W. of the Longships in the English Channel. 
Immediately before the collision the steamer was 
proceeding S.W.b.S. at the rate of 8 or 9 knots, 
Sd approacliing a bank of fog, in which the sailing 
ship was, but did not sound her whistle, or reduce 
her speed. The sailing vessel, a barque, was 
heading N.N.W. with a moderate south easterly 
breeze of force between 3 & 4, <&;, under all pLain 
sad, except her mainsail, spanker, & light sails, 

j was making about 4 knots an hour. In an action 
of damage by collision: — Held: (1) the steamer 
was to blame for excessive speed, &, though it 
was not an infraction of the terms of Articles 12 (a), 
13, she ought as a matter of precaution to have 
whistled on approaching the fog, & also to have 
reduced her speed ; (2) the sailing vessel had not 
infringed Article 13 as, considering the locality, 
she was not proceeding at a rate of speed beyond 
what was necessary to keep her well under com- 
mand. — The N. Strong, [1892] P. 105 ; 67 L. T. 
299 ; 7 Asp. M. L. C. 194. 

Annotation : — Consd. The St. Paul, [1909] P. 43. 

Rate of speed in particular instances.] — See Sub- 
sect. 5, C. (/) iv., post, 

iii. Steamships. 

See Sea Regulations, 1910, Statutory Rules & 
Orders, 1910, p. 457, Article 16. 

5700. Half speed.] — The Perth (1838), 3 Dag. 
Adm. 414 ; 166 E. R. 458. 

5701. Slow as consistent with keeping way on.] — 

The Zadok, No. 5654, ante. 

5702. Sufficiently slow to permit manoeuvres to 
avoid collision.] — The Zadok, No. 5654, ante. 

5703. .] — The Germanic (1896), Times, 

Feb. 22. 

Annotatim Refd. The Campania, [1901] P. 289. 

5704. Notwithstanding delay or difficulty.] 

— The Campania, No. 5659, ante. 

5705. Ability to stop in own length.] —T he 
Sargasso, No. 6402, post. 

5706. Ability to stop within distance of visibility.] 

— The Counseixor, No. 5779, post. 

Rate of speed in particular instances.] — See Sub- 
sect. 5, C. (/) iv., post, 

iv. Rate of Speed in Particular Instances. 

See Sea Regulations, 1910, Statutory Rules & 
Orders, 1910, p. 457, Article 16. 

5707. Twelve & a half knots— Seven hundred 

miles from land — No special precautions taken.] — 

The Europa, No. 5220, ante. * 

5708. Seven knots — Two hundred miles from 
land.] — ^National S.S. Co., Ltd. v . Merry & 


part XII. SECT. 8, SUB-SECT. 6.— 
C. (!) iii. 

5702 i, SuJBficicTUly slow to permit 
manoeuvres to avoid collision.] — It is a 
general rule that, in a fog, a Hteamsbip 
is going too last 11, by reason ol her 
speed, she is unable to avoid a collision 
with a vessel Irom which she is bound 


to keep clear, & the risk ol whoso 
proximity she would reasonably be 
assumed to anticipate under existing 
conditions ; only such speed is lawlul 
as will permit her to avoid a collision 
by slacking speed or by stopping & 
reversing within tho distance at which 
another vessel can be soon. — T dk 
CLAOKAMV0 V, THE CATS D'OB, [1920] 


S. C. 11. 331 ; [1926] 1 D. L, 11. 384.— 

CAN. 

PART XII. SECT. 3, SUB-SECT. 6.— 
C. (!) iv. 

t. Seven knots— Over fishing {jround.] 
— On tho hearing of a case of collision : 
— Held : a ship soiling at tho i*ato ol 
soYon knots an hour in a log over & 
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Cunningham, The Pennsylvania, No. 6060, 
ante* 

knots— Twenty-flve miles 
East 01 Gothland.] — Pour to five knots an hour is 
not a moderate speed for a steamer in a thick fog 
in the Baltic, twenty live miles East of Gothland. 
—The Magna Chakta (1871), 26 L. T. 512; 1 
Asp. M. L. C. 153. 

AuMtations The Frod (1895), 72 L. T. 153 ; The 

BO; S.S. Australia v, S.S. 
Nautilus, The Australia, 11927JA. C. 145. 


5710. .] — The Castleventry (1904), 

T^me8, Apr. 18. 

5711. Five knots — Sailing ship in Atlantic 
Ocean.]— T he Elysia, No. 5090, ante. 

5712. Four knots.]— The Zadok, No. 5054, ante. 

5713. 6*5 knots.] — The Irrawaddy (1887), 
cited in [1901] P. at p. 294. 

AniMtatinns :~-Consd. The Campania, [19011 P. 289; The 
Oceanic (1902), 18 T. L. 11. 072. v a j x . - .i , 


5714. Nine to ten knots.] — The Campania, No. 
6059, ante. 

5715. .]— The Chinkiang, No. 5086, ante. 

5716. Six & one third knots — St. George’s 
Channel.] — Oceanic Steam Navigation Co. v. 
Waterford S.S. Co., The Oceanic, No. 5085, 
ante. 

5717. Five & a half to six knots.] — The Gee- 
long (1908), Shipping Gazette, Mar. 5, C. A. 

5718. 6*8 to 7*2 knots.] — T he Chinkiang, No. 
5080, ante. 

5719. Eighteen knots— English Channel.]— The 

Kaiser Wilhelm II, No. 5225, ante. 


(g) Duty to Stop. 
i. Tn 'Thick Fog. 

See Sea Begulations, 1010, Statutory Kules & 
Orders, 1910, p. 457, Aiiicle 10. 

5720. Duty to anchor — On reaching anchorage 
ground.] — (1) In a dense fog it is the duty of a 
steam vessel to anchor as soon as circumstances 
will permit. A steam vessel proceeding, though 
at a moderate speed, under steam in a dense fog, 
after she reached a proy)er anchorage ground, held 
to blame for so doing, 

(2) In a damage suit the practice of tlie ct. 
requires pltf. to begin, notwithstanding that deft, 
raises no other defence than that of inevitable 
accident. — Tiee Otter (1874), L. B. 4 A. & E. 
203 ; 30 L. T. 43 ; 22 W. R. 557 ; 2 Asp. M. L. 0. 
208. 

Aiimtution: — As to (1) Apld. The Blue Bell, [1895] T*. 242. 

5721. Vessel In river.] — The Girolamo, No. 
5258, afite, 

6722. Tug & tow.] — Smith v. St. Law- 

rence Tow-Boat Co., No. 5051, ante. 

5723. .] — The Lord Bangor, No. 

0037, post. 

5724. Ferry boat.] — The Lancashire, No. 

5264, ante. 

5725. .] — The Tranmere, No. 5005, 

ante. 

5726. Thames — Dumb barge carrying no 

anchor.] — The Rose of Engiand, No. 5308, ante. 

5727. Dredging stern first with anchor 

down.] — The Aguadillana, No. 5383, ante. 

6728. Anchoring in fairway.]— T he 

Aguadillana, No. 5383, ante. 

5729, Duty not to leave wharf.] — 

The Aguadillana, No. 5383, ante. 

5730. Vessel on track frequented by coasters.]— 
The Perth, No. 5068, ante. 


ii. On Hearing Whistle. 

See Sea Regulations, 1910 ; Statutory Rules & 
Orders, 1910, p. 467, Article 16. 

5731. Object of Reflation — Easier to ascertain 
position.] — (1) A British &; a Dutch steam vessel 
came into collision, during a dense fog, in the 
English Channel 6 miles off Dungeness. The 
owners of the British vessel admitted liability 
for an infringement of the Collision Regulations ; 
but the owners of the Dutch vessel denied liability 
on the ground {hiter alia) that though the wliistle 
of the other vessel was heard forward of the beam, 
their vessel was going so slow, & the fog signal so 
far off, that their master thought it better to wait, 
before stopping his engines, until he heard the 
whistle again : — Held : the Dutch vessel was to 
blame for not stopping, which omission in fact 
contributed to the colhsion, & no circumstances 
had been shown for disobeying the positive 
direction contained in Article 10, yiara. 2, of the 
Regulations for Preventing Collisions at Sea, 
1897, that “ a steam vessel hearing, ai)parently 
forward of her beam, the fog signal of a vessel the 
position of which is not ascertained shall, so far 
as the circumstances of tlic case admit, stop her 
engines. ...” 

(2) If you stop the engines you lessen the danger 
& give yourself better information than if you go 
on witli the engines moving, as was done in tliis 
-case (Bucknill, T.). — The Koning Willem I., 
[1903] P. 114 ; 72 L. J. P. 28 ; 88 L. T. 807 ; 9 
Asp. M. I.. C. 425. 

5732. Duty to stop immediately — On first hearing 
whistle.] — (1) A steamship, the D., in a dense fog 
off IJshant, proceeding at slow speed, heard a 
whistle about three points on her starboard bow ; 
the whistle was repeated several times answered 
by the D. In about a quarttu* of an hour from the 
first sound of the whistle the stcam.ship F. appeared 
about a length from the D.. crossing from starboar d 
to port. The engines of the D, were revei*sed full 
speed, but a collision occurred; — Held : the 
D. was to blame [as well as ilie E.]^ for she sliould 
have been brought to as complete a standstill as 
possible, without getting out of eonimand, at an 
early period after the fii’st sound of the whistl , & 
should have also stopped A reversed sooner. 

(2) Under Article 13 (1) “a moderate speed,” 
in a river or narrow channel, means that a vessel 
shall be brought neaily to a standstill, whether 
the wliistle or fog horn of anotlier vessel is heard 
or not, but in the open sea the Article need not be 
so strictly construed, unless a, whistle or fog horn 
is heard. 

(3) Under Article 18 (2) as soon as i* is perceived 
by those on a steamer in a dense fog t hat a vessel 
is coming substantially nearer, the steamer should 
stop &; reverse. 

(4) To a sailing ship Article 18 does not apply, 
because she cannot stop A: reverse, but she ought, 
if she is under full sail, to take sail olT till she brings 
heraelf as nearly to a standstill as is possible whilst 
being under command (Brett, M.R.). — The 
Dordogne (1884), 10 P. D. 0 ; 54 L. J. P. 29 ; 
51 L. T. 650 ; 33 W. R. 300 ; 5 Asp. M. L. C. 328, 
C. A. 

Annotations : — As to (1) Gonsd. S.S. Lv:banon v. S.S. Ceto, 

Tho C^to (1889), 14 App. Cas. G70, As to (2) Consd. 

The Kbor (1886), 11 P. D. 25. 

5733. .] — (1) Where an officer in 

charge of a steamship in a dense fog hears a whistle 
apparently two or three points on the bow, 
but cannot bo sure of the bearing within a point or 


flshlug ground ou tbo bank of New* I 
fouumand, without adoquato means on > 


deck to prevent accident, was in fault, 1 
& a plea of inevitable accident was * 


dismiaacd. — Re Thb Frank (1876). 2 
Q. L. R. 295.— can. 
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two, & does not know the heading of the vessel 
whistling, it is his duty to diminish the speed of 
his vessel to the utmost to give him time to ascer- 
tain the manoeuvres of the other vessel, & for that 
purpose he must either reduce the speed until the 
engines are only just moving, or he must stop them, 
but he need not necessarily continue to keep them 
stopped, but only sufficiently to diminish his way, 
& when he is beginning to lose steerage way, then 
& only then, may put them on again, but as slowly 
as is possible. 

(2) The fact of a steam whistle alleged to have 
been blown in a fog not being heard by those on an 
approaching ship is not necessarily proof that there 
was a bad look out on the approaching ship, as 
the direction in which & the distance from which 
the sound would be heard is uncertain. — ^T he 
Rosetta (1888^ 59 I.. T. 342 ; 6 Asp. M. L. O. 
310. 

6734. .] — The Cathay, No. 6907, post. 

5735. .] — In order to comply with the 

provisions of the second pai’t of Article 16, 
a steamer in a fog must stop her engines on fii*st 
hearing, apparently forvv^ard of the beam, the 
whistle of another steamer, & must keep them 
stopped until by hearing further signals she is able 
to ascertain the position of that other vessel. — 
The Rondane (1900), 69 L. .1. P. 114 ; 82 L. T. 
828 ; 9 Asp. M. L. C. 106. 

6736. .] — ^The Britannia, No. 5754, 

post. 

6737. .J — The Ahas, N >. 5775, post. 

5738. .] — The Chink lANCi, No. 5686, 

ante. 

6739. Vessel not itself In fog— Whistle 

heard from fog bank.] — The Bernard Hall, No. 
5670^, ante. 

6740. Whistle apparently distant.] — 

The Koning Willem 1., No. 5731, ante. 

6741. .] — The Britannia, No. 

5754, post. 

6742. Whistle heard abaft beam.] — 

The London, No. 5660, ante. 

5743. Whistle heard forward of beam — 

Though not proceeding from vessel collided with.] — 

The Ix)NDON, No. 5660, ante. 

5744. Tug & tow — Possibility of 

letting way run off tow.] — A steamship proceeding 
in a dense fog up the English Channel at a moderate 
speed on a course of E. i N, stopped her engines, 
in accordance with Article 16, para. 2, of the Regula- 
tions for Preventing Collisions at Sea, on hearing 
a fog signal apparently forward of her beam, & 
on heari^ a second signal reversed ; but she came 
into collision with a s^ing vessel in tow of a tug 
proceeding on a crossing course of W.S.W. at a 
moderate speed of from two to three knots. The 
whistle of the steamship had been heard fine on 
the starboard bow of the sailing vessel ; but the 
Clones of the tug were not stopped in accordance 
with the above Regulation, on the ground that as 
the tug was proceeding at the minimum speed 
compatible with keeping the tow imder control, 
it was not the duty of the tug to stop ; — Held : 
(1) the steamship was not to blame as she had 
complied with the rule by stopping, &: was not 
bound to reverse before she did so ; (2) both tug 


& tow were to blame, as it was practicable for the 
tug to have stopped her engines & let the way run 
off the tow. — The Challenge & The Due 
D»Aumai.e, [1906] P. 198 ; 74 L. J. P. 55 ; 03 
L. T. 390 ; 10 Asp. M. L. C. 106, C. A. 

6746. Until position of vessel ascertained.] — 

The Rondane, No. 6735, ante. 

6746. .] — The Chinkiang, No. 5686, 

ante. 

6747. .] — ^The Antwerp City (1912), 

Shipping Gazette, Jan. 29. 

6748. Position ascertained before 

vessel hidden by fog bank.] — ^Pltfs.’ steamship 
when making about 8 knots saw defts.’ steamship 
3 miles off about a point on the port bow. Defts.’ 
vessel was making about 10 knots, & the vessels 
were on opposite courses. Pltfs.’ vessel was kept 
on her course & defts.’ vessel broadened to about 
two points on her port bow, the vessels thus 
approaching so as to pass clear port to port. 
A fog bank then hid defts.’ vessel from sight, & 
pltfs.’ vessel continued on her course & speed until 
she reached the fog bank, when she heard the whistle 
of defts.’ vessel. She then sounded her whistle 
& her engines were put to slow, when another 
whistle was heard <fe her engines were put full speed 
astern & her whistle sounded. Defts.’ vessel then 
came in sight 300 or 400 yards off under a star- 
board helm & at high speed, & struck & sank 
pltfs.’ vessel. Defts.’ vessel was found to blame 
for going at an excessive speed in a fog & in star- 
boarding her helm, & there was no appeal as to 
this. Pltfs.’ vessel was found not to blame : — 
Held: on the facts of the case, inasmuch as the 
position & course of defts.’ vessel were ascertained 
before she was hidden by the fog so that the vessels 
would pass clear port to port, pltfs.’ vessel did 
not act wrongly in continuing her speed & in not 
sounding her whistle sooner. — Oravia (Owners) 
V . Nereus (Owners), The Oravia (1907), 97 
I.. T. ,523 ; 23 T. L. R. 663 ; 10 Asp. M. L. V. 525, 
If. L. 

Annotation : — Difltd. The St. Paiil (11)08), 78 L. J. V. 1. 

6749. Application of regulation in canal — Man- 
chester Ship Canal — Position of vessel sufficiently 
ascertained.] — The Hare, No. 6150, post. 

6760. Effect of war conditions — Orders of French 
Admiralty.] — Pltfs. The S. & defts. The E. both 
under escort came into collision off the coast of 
France during a dense fog. The S. was proceeding 
at two to three knots, The E. at eight knots, 
& both vessels & their escorts were sounding their 
whistles for fog Each vessel went astern when the 
other came into sight, but The S. did not stop her 
engines on hearing the whistle of The E. forward 
of the beam. The E.\s evidence was that she did 
not hear the whistles of The S. or her escort. 

It was argued that the non-stopping of The S. 
& the excessive speed of TheE.y in breach of Article 
16 of the Regulations, were justified respectively 
on the grounds : (a) that by the orders of the 
French Admlty. authorities the vessels had to 
follow their escorts, & obey their instructions ; 
(5) that the circumstances of the war & the risk 
of enemy submarines justified a departure frim the 
regulation ; & (c) in the case of The E. assuming 
the whistles were heard, that the presence of other 
vessels of the convoy astern of her prevented her 
stopping: — Held: (1) even assuming the orders 


PART XII. SECT. 3, SUB-SECT. 6.— 
C. (g) li. 

6739 i. Dufj/ to fdojt imintdiateln — On 
first hmrmi whistle — Vessel not itself 
in foy^Whistle heard from fog bank .] — 
Charmer (1908), 
7 W. L. 11. 417.— CAN. 


a. Whistle heard for- 
ward of beam .] — lioBERTS v. The 
Pawnee (1902), 7 Exch. C. R. 390 ; 
affd.y 32 8. C. R. 509.— CAN. 

b. J — SOUTOERN 

bALVAUB Cu., Ltd. v. The Rbciin 


(N. S.) (1919), 19 Exch. C. R. 159 ; 49 
D. L. R. 107.— CAN. 

0. — Cory & 

Son, Ltd. v. Kopajtic, The James 
J oicEY r. The Kostrbna, [1908] S. (>. 
295 : 45 Sc. L. R. 216 ; 15 B. L. T. 
558.— SCOT. 
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were compulsory they could not be construed as 
orders to disobey Article 16 ; (2) there was no 
evidence that the danger of submarines in the 
particular locality made it necessary for The E, 
& her escort to go full speed ahead in a dense fog ; 
(3) the presence of other vessels of the convoy 
astern of her was no justification for The E, not 
stopping her engines. — The Emlyn, [1918] P. 67; 
87 L. J. P. 62 ; 119 T.. T. 156 ; U Asp. M. L. 0. 
329. 

6761. Danger of submarines.] — ^T he 

Emlyn, No. 6750, ante. 

When another vessel astern.] — See Sub-sect. 5, C. 
((/) iii., pos/. 

iii. When Another Vesftel Astern, 

See Sea Regulations, 1910, Statutory Rules & 
Orders, 1910, p. 457, Article 16. 

6762. No Justification for not stopping — Though 
vessel loaded with dynamite.] — The Star op New 
Zealand (1899), Shipping Gazette, Nov. 7. 
AnnotationH : — Refd. The llondano (1900), 69 L. J. P. 114 ; 

The Emlyn, [1918] P. 67. 

5753. .] — The Rondane, No. 5735, ante. 

6754. Vessel some distance away on port 

quarter.] — Two steam vessels, proceeding in 
opposite directions, came into collision during a 
dense fog, off the coast of Portugal. Those in 
charge of pltfs.* vessel did not “ stop her engines ” 
in accordance with Article 16 of the Regulations 
for Preventing Collisions at Sea, on “ liearing 
apparently forward of her beam, the fog signal 
of ” defta.’ vessel, because another vessel was 
sounding her whistle apparently on the port 
quarter & overtaking her ; whilst those in charge 
of defts.’ vessel alleged that they did not stop 
her engines on first hearing the whistle of pltfs.’ 
vessel, because two other vessels, sounding their 
whistles, one on each bow, helped to ascertain 
the position of defts.’ vessel, wliich was a long 
way off, & as soon as the whistle was distinctly 
made out to be on the starboard bow the engines 
were stopped : — Held : both vessels were to blame, 
as both had infringed the positive directions as to 
stopping the engines contained in Article 16. In 
the case of pltfs.’ vessel, it would have been 
incumbent on the alleged overtaking vessel to 
have stopped when she heard the whistle of pltfs.’ 
vessel indicating that she was stopped, so that 
any danger would have been averted. In the 
case of the defts.’ vessel, as distance & bearing 
could not be at once definitely determined in fog, 
it was no excuse for a breach of the rule that the 
whistle of the other vessel was heard apparently 
a long way off. — The Britannia, |1905J P. 98; 
74 L. J. P. 46 ; 92 L. T. 634 ; 21 T. L. R. 119 ; 
10 Asp. M. L. C. 65. 

5766. Sailing vessel at anchor — One hun- 

dred yards astern.] — ^A collision took place in a 
dense fog between the Children's Hope, a steam 
drifter, & the Ariadne, a steam trawler. The 
Children's Hope was stemming the ebb tide 
waiting for the fog to clear before going up the 
Humber to Grimsby. In order to stem the tide, 
which was running with the force of 2 or 3 knots, 
her engines were kept working slowly ahead, & 
she was duly sounding her whistle for fog. In 
these circumstances the whistle of the steam 
trawler Ariadne was heard on the port bow. 
The Children's Hope blew her whistle, but (Rd not 
stop her engines, her excuse for not doing so 
being that there was a sailing vessel at anchor 
about 100 yards astern of her, & that the tide 
would have taken her on to that vessel had she 
stopped. Shortly afterwards the Ariadne, which 
was outward bound, loomed in sight about two 


ship’s lengths off, & almost at once her stem 
struck the port bow of the Children's Hope doing 
damage. It was admitted that the Ariadne was 
to blame, but it was contended that the Children's 
Hope was also to blame for a breach of AiHcle 16 
of the International Regulations in not stopping 
her engines on hearing the whistle of the Ariadne 
forward of her beam : — Held : there were no 
circumstances justifying the non-observance by 
the Children's Hope of the provisions of Article 16, 
&, therefore, she was also to blame for the collision. 
—The Ariadne (1911), 27 T. L. R. 304. 

5756. Convoy astern.] — T he Emyln, No. 

5750, ante, 

(h) Duty to Stop and Reverse, 

See Sea Regulations, 1910, Statutory Rules & 
Orders, 1910, p. 457, Article 16. 

5757. When duty arises — Vessel approaching — 
Unless clear that no collision can take place.] — 
(1) By Article 18 of the Regulations of 1884 for 
Preventing Collisions at Sea “ Every steamship 
when approaching another ship so as to involve 
risk of collision, shall slacken her speed or stop & 
reverse if necessary.” When two steamships, 
invisible to each other by reason of a thick fog, 
find themselves gradually drawing nearer until 
they are witliin a few sliips’ length, they are 
within the second direction of Article 18, & each 
of them ought at once to stop & reverse : unless 
the fog signals of the other vessel have unequivo- 
cally indicaUd that she is steered so as to pass 
clear without involving risk of collision ; or unless 
other circumstances exist which make it dangerous 
to stop & reverse. 

(2) It appears to me that, under the terms of 
that rule [the 18th sailing rule of 1884] the burden 
of proof was upon the Lebanon (Lord Selborne). 
— ^Lebanon (Owners) v, Ceto (Owners), The 
Ceto (1889), 14 App. Cas. 670 ; 62 L. T. 1 ; 
6 Asp. M. L. C. 479, H. L. 

Annotations: — As to (1) Ezpld. Bibby, Lancashire (Owners) 
t). Leetham, Ariel (Owner), The Lancashire, fl894J A. O. 
1. Apld. The Kiiarwator (1894), 63 L. J. P. 65 ; The 
Lord Bangor, [18961 P. 28. Consd. S.S. Meiidip Raiigo 
V. Kadclifle, 11921] 1 A. C. 556. Refd. The Kaiser 
WUhelm der Grosso, [1907J P. 259. Generallu, Refd. The 
London, [1905] P. 152. 

5758. — .]— By art. 18 of the 

Regulations of 1884 for Preventing Collisions at 
Sea, ” Every steamship, when approaching another 
ship, sc as to involve risk of collision, shall slacken 
her speed or stop & reverse if necessary.” 

Two stearasliips were approaching one another 
on opposite coui*se in a fog. One of these, the L,, 
stopped but did not reverse, & a collision occurred ; 
— Held : at the time when the L, stopped the 
circumstances were such as to make it apparent 
to a reasonable & prudent master that in order 
to avoid risk of colhsion it was necessary to stop 
& reverse. — ^Bibby Brothers & Go. (Lancashire 
(Owners)) v, Leetham (Ariel (Owner)), The 
Lancashire, [1894] A. C. 1 ; 63 L. J. P. 80; 
69 L. T. 663 ; 7 Asp. M. L. C. 370 ; 6 R. 46, H. L. 
Annotation ; — ^Refd. The Lord Bangor, [1896] P. 28. 

5759. Unless circumstances make 

reversal dangerous.] — L ebanon (Owners) v, Ceto 
(Owners), The Ceto, No. 5757, ante, 

6760. Hailing distance.] — steam- 
ship, navigating in a fog at a moderate speed, 
hearing a whistle sounded many times, indicating 
that a steamer was approaching her, & had come 
very near to her, so near that if the vessels had 
then been stopped they would have been within 
hailing distance, is boimd under Article 16 of the 
Rules & Regulations for Preventing Collisions at 
Sea not only to stop the motion of her engines, 
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but to reverse them, so as to stop the motion of 
the vessel, & ought not to wait until the vessels 
sight each other, when such a manoeuvre may be 
too late. — Morton v. IIutchinson, The Falk- 
land (OR Frankland) & The Kestrel (1872), 
L. 11. 4 P. C. 629 ; 9 Moo. P. C. C. N. S. 366 ; 
27 L. T. 633 ; 1 Asp. M. L. C. 489 ; 17 E. R. 651, 
P C 

Apld. The Kirby HaU (1883), 8 P. D. 71; 
The Dordogmo (1884), 10 P. D. 6. Held. S.S. Lebanon 
V. S.S. Ceto, The Geto (188U), 14 App. Gas. 670. 

5761. Should not wait until seen.] — 

Morton v. Hutchinson, The Falkland (or 
Frankland) & The Kestrel, No. 6760, ante. 

5762. Close proximity.] — T he Cal- 

viLLA (prior to 1883), cited in 62 L. J. P. at p. 32, 
Annotation : — Apld. The Kirby Hall (1883), 52 L. J. P. 31. 

5763. .] — It is the duty of those 

who have charge of a steamship in motion during 
a dense fog, on first hearing the whistle of a 
steamship in such close proximity to them that 
risk of collision between the two vessels is involved, 
to bring their vessel immediately to a standstill 
on the water, & not execute any manoeuvre with 
their helm until they have definitely ascertained 
the position &; course of the other sliip. — The 
Kirby Hall (1883), 8 P. D. 71 ; 52 L. J. P. 31 ; 
48 L. T. 797 ; 31 W. R. 658 ; 5 Asp. M. L. C. 90. 
Annotations: — Apld. The Dordogne (1884), 10 P. D. 0. 

R^d. S.S. Lebanon r. S.S. Ceto, Tlio Ceto (1889), 14 
App. Ca.s. 670 ; The Tynwald, [18951 D. 142. 

5764. .] — The Cascapedia, No. 

5655, ante. 

5765. Coining substantially nearer.] — 

Tee Dordogne, No. 5732, ante, 

5766. Repeated whistles.] — Where 

those on a steamship in a dense fog hear the 
whistle or foghorn of another vessel more than 
once on cither bow &; in the vicinity from such a 
direction as to indicate that the otlier vessel is 
nearing them, it is their duty, under Article 18 of 
the Regulations for Preventing Collisions at Sea, 
to at once stop & reverse her engines, so as to 
bring their vessel to a standstill in the water. — 
The John McIntyre (1884), 9 P. D. 135 ; 53 
L. J. P. 115 ; 51 L. T. 185 ; 33 W. R. 190 ; 5 
Asp. M. L. C. 278, C. A. 

Annotation : — Apprrd. S.S. Lebanon v, S.S. Ceto, The 
Ceto (1889), 14 App. Gas. 670. 

5767. .]— The Ebor, No. 5671, 

ante. 

5768. Repeated blasts on fog horn.] — 

A steamship on a N. by W. JW. course, in a 
dense fog, the wind being about south, heard a 
single blast of a fog horn, on her port bow, where- 
upon her engines were at once stopped. Shortly 
afterwards another blast of the fog horn was 
heard closer to & nearer on the bow, & her engines 
were then reversed full speed & her helm put 
hard aport, but a collision occurred : — Held : the 
steamship was to blame for not reversing when 
she stopped her engines, since those on board of 
her ought to have known that the fog horn they 
heard came from a sailing vessel on the starboard 
tack not far off, & that with the wind where it 


was the sailing vessel must be on a course crossing 
that of the steamship from port to starboard. 
It was the duty of the steamship under Articles 20 
& 22 of the Regulations for Preventing Collisions 
at Sea to avoid passing ahead of the sailing vessel, 
&, to enable her to perform that duty, it was 
necessary for her under Article 23 to reverse her 
engines. — The Merthyr (1898), 79 L. T. 676 ; 
8 Asp. M. L. C. 475. 

Annotation : — Refd. Tho Gballonero & The Duo d’Aumalo, 

[1904] P. 41. 

5769. Burden of proof for failure to 

reverse.] — Lebanon (Owners) v, Ceto (Owners), 
Th^ Ceto, No. 5757, ante, 

5770. .] — A collision occurred 

during a dense fog in the North Sea between a 
steamer & an iron barque which was in tow of a 
tug. The captain of the steamer heard a faint 
whistle, which appeared to him to bo a con- 
siderable distance away, about five points on his 
starboard bow. Two minutes afterwards he 
heard a second whistle, which appeared to him 
to be a little broader, & he estimat^^d that the 
distance between the vessels was about three- 
quart>ers of a mile. This was a mistake on his 
part, as the vessels were then close together. He 
then heard a third whistle, <&, as it appeared not 
so broad on his bow, but more distinct, he imme- 
diately stopped & reversed his engines full speed 
astern. The tug & barque directly afterwards 
loomed through the fog &> the collision took place, 
resulting in the barque being sunk. He was 
mistaken, as a matter of fact, in thinking that, 
when he heard the second whistle, the vessels 
were some distance away from each other ; — 
Held : the burden of proof lay on the steamer to 
show that, when her captain hoard the second 
whistle, the indications were such as to convey 
to a seaman of reasonable skill that the two 
vessels were so approaching that they would 
pass well clear of one another, but that had not 
been shown, because at that time he was mistaken, 
in point of fact, in thinking that the two vessels 
were some distance apart, & consequently ho 
ought then to have stopped & reversed liis 
engines. — The Knarwater (1894), 63 L. J. P. 
65 ; 6 R. 784, C. A. 

Annotation: — Reid. The Lord Bangor, [1896] P. 28. 

5771. Sailing ship — Duty to take sail off.] — 

The Dordogne, No. 6732, ante, 

(i) Duty to “ Navigate with Caution,'*' 

See Sea Regulations, 1910, Statutory Rules & 
Orders, 1910, p. 457, AHicle 16. 

5772. Steamer getting under way in fog — After 
being stopped.] — The Earl of Dumfries (1886), 
as reported in 6 Asp. M. L. C. 329, n. 

5773. .]—Tiie Cathay, No. 5967, post 

5774. Heavy sea running.] — The 

Byron (1906), Shipping Gazette, Feb. 9. 

6775. Engines working ahead for 

twenty minutes.] — Those in charge of a steam 
vessel, proceeding at night at slow speed on account 
of fog, stopped the engines on learning the 
proximity of another steam vessel by the sound of 
her whistle, the bearing of which was taken by 
compass & made out to be a point & a quarter 


PART XII. SECT. 3, SUB-SECT. 6.— 
C. (h). 

5762 i. When duty arises — Vessd 
approaching — Clfjse proximity,}— 

LAC Co. V. The Rosalind, C. il., [1909] 
A. C. 441.— CAN. 

d. Signals heard before 

entering fog .] — Laikd Line, Ltd. 
(Bowan (Owners)) v. Clan Line 
STEAJ kiERs. Ltd. (Clan Malcolm 
(Owners)), [1923] S. C. 316.—SCOT. 


•• .] — Leitrim’s True 

TOES Burns, The Rossoull i 

The Spaniel (1897), 24 R. (Ct. of Sosa, 
718 ; 5 S. L. T. 78.~ 

SCOT. 


PART XII. SECT. 3, SUB-SECT. 6.— 
0, (i). 

f. Whether vessel entitled to otter 
course ,] — ^A sudden alteration of course 
even through a very wide angle is 


not per wrong. — Act. Borqksted 
(Brand (Owners)) v. The Daini Koto- 
HiRA Maru (1006), 1 Hong Kong L. R. 
116.— HONG KONG. 

g. Until danger of collision past .] — 
S.S. Pawnee v. Roberts (1902), 32 
S. C. R. 509.— CAN. 

h. .] — ^Whoro two vessels are 

approaching one another a parallel 
course is not to be assumed by the one 
which is apparently the overtaken ship 
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to a point &> a half on the port how, & estimated 
to be at a considerable distance. Whilst the 
vessel was losing steerage way <te falling off her 
course the sound of subsequent whistles apparently 
broadened a point. The engines were then put 
dead slow ahead to get steerage way & bring 
the vessel back to her course, & so continued for 
some twenty minutes, during which time, although 
the sound of the whistle was getting closer, it 
was estimated to have broadened so as to be about 
four points on the port bow. A collision occurred : 
— IleM : as in fog the estimated bearing of sound 
signals cannot be relied on, there was no sufficient 
ground for assuming that the sound of the wliistle 
was broadening to such an extent as to justify 
continuing on for twenty minutes without stoi)ping 
from time to time, A, therefore, there had been 
a breach of Article ld,parap‘aph 2, of the Regula- 
tions for Preventing ('ollisions at Sea, by which 
“ a steam vessel hearing, apparently forward of 
her beam, the fog signal of a vessel the x>osition 
of which is not ascertained, shall, so far as the 
circumstances of the case admit, stop her engines, 
& then na\dgate with caution until danger of 
collision is over.” — The Auas, [1907] P. 28; 70 
L. J. P. 37 ; 96 L. T. 95 ; 10 Asp. M. R. C. 
358. 

5776. Whether vessel entitled to alter course — 
Before position of approaching vessel ascertained — 
Dependent on circumstances.] — There is no hard 
& fast rule of practice in the Adnilty. (-t. that where 
two steamships in a fog are approacliing one 
another so as to involve risk of collision, neither 
ship ought to alter her helm imtil the signals of 
the other give a clear indication of her direction : 
each case must dejjend on its own circumstances, 
& these may afford reasonable ground for believing 
what the direction must be. — Vindomoua 
(Owners) & Owners of Freight v. Lamb & 
Has WELL (Owners) & Owners of Cargo, The 
V iNDOMORA, [1891] A. C. 1 ; 00 L. J. P. 1 ; 03 L. T. 
749 ; 0 Asp. M. L. C. 509, H. L. 

5777. .] — The Kirby Hall, No. 5703, 

ante. 

5778. .] — The Rp:solution, No. 5088, 

ante. 

5779. .] — (1) Asa rule those in charge 

of a steam vessel in a fog, in order to go at a 
“ moderate speed ” within Article 10 of tlie Sea 
Regulations, 1910, ought not to go so fast that 
the vessel cannot be pulled uiJ within the distance 
which they can see. 

(2) To alter the helm of a steam vessel on hearing 
the first whistle of another steam vessel ahead in 
a fog at sea, before doing an^iyhing to ascertain the 
position of the other vessel, is not to ” navigate 
with caution ” within Article 10 of the Sea Regula- 
tions, 1910. — The Counsellor, [1913] P. 70 ; 82 
L. J.P. 72. 


(k) Duty to Keep Look Out. 


See Sea Regulations, 1910, Statutory Rules & 
Orders, 1910, p. 457, Articles 15 & 10. 

5780. One man only at wheel — Insufficient.] — 
The Buropa, No. 5220, ayHc. 

5781. Duty on sailing ship — Not relieved by duty 
of steamer to slacken speed.] — ^Although it is 
incumbent on steamships, notwithstanding their 
desire to make all progress, to slacken speed so as 
to avoid every possible collision ; yet this necessity 
does not in any way relieve sailing ships from the 
duty of keeping a sharp look out, & sounding such 
fog signals & bells as the provisions of the statute 
direct. — The North American v. The Wild Rose 
( 1895), 14 L. T. 68 ; 2 Mar. L. C. 319. 

5782. On hearing whistles of approaching 

steamer — ^To station men in braces — Ready to put 
sails back.] — The Zadok, No. 5654, ante. 

5783. Officers on look out — Man on particular 
spot not necessary.] — ^The Bernard Hall, No. 
5676, ayite. 


5784. Liability for failure to keep look out.] — 

The Geelong (1908), Shipping Gazette, Mar. 5, 

C. A. 


5785. .] — ^The Sargasso, No. 6402, post. 


D. Steering and Sailing Rule^^. 

(a) Vessel Running Free approaching Vessel 
Closehauled. 

i. Duty of Vessel Running Free. 

5786. Duty to give way.] — It is a rule in 
navigating vessels, that the ship sailing before the 
wind must give way to one that goes by it. Where, 
therefore, in an action on the case for running down 
pltf.’s brig, it was proved that defts.’ vessel was 
sailing before the wind at the time of the accident, 
which happened at night, A that she had her 
studding sails set in the Channel : the ct. granted 
a new trial, in order to ascertain whether it was 
the custom to carry such sails ; or whether, under 
the circumstances, the master of defts.’ vessel had 
kept a proper look out, it being his duty to have 
m^e way for pltf.’s brig, which might have been 
done by a slight alteration of the rudder* of defts.’ 
vessel. — Jameson v. Drinkald (1826), 12 Moore, 
C. P. 148 ; 5 li. J. O. S. C. P. 30. 

5787. .] — ^A vessel with a free course, must 

give way to a vessel beating up to windward & 
tacking. The onus is, un<ler such circumstances, 
upon the Baron Holbcrg^ to show that all possible 
skill was used on her part, & that the collision 
arose from fault in the barge, or that it was im- 
voidable (Sir J. Nicholl). — The Baron Holberg 
(1835), 3 Hag. Adm. 244 ; 166 E. It. 39t5. 

5788. .] — The Celt, No. 5860, post. 

5789. .J— The Chester (1836), 3 Hag. Adm. 

316; 166E. R. 423. 


unless the sequence of sounds from the 
other vessel justifies it. If the sequence 
is interrupted she must stop her engines 
until the position from which the now 
smmd comes is ascerta-ined, & navigate 
with caution until the now danger of 
collision Is over, irrespective of what 
Bho may have already done when 
the w^hlstlcs were first heard. — Act. 
Boroested (Brand (Owners)) v. The 
Daini Kotohtra Maru (1906), 1 

Hong Kong L. 11. 116. — HONG KONG. 

k. Necessity for strict observarice.] 
— Uogrulations for Preventing Collisions 
at Sea, art. 16, I'oquiiing oacjh vessel 
in ease of fog or thick weather to “ stop 
her engine & then navigate with 
caution/' must bo strictly adhered to 
In order to avert a oollislon. — Paijlen 
V. The Iroquois (1913), 17 Exoh. 0. II. 
186 ; 15 B. C. R. 76.— CAN. 


PART XII. SECT. 3, SUB-SECT. 6.— 
C. (k). 

57841. LialilUy for failure to keep 
look out .] — A steamer proceeding at 
easy speed on a thick « foggy night 
ran down a schooner lying at aniihor 
on a fishing ground. The latter had 
a bright light burning & a fog horn 
blowing, & at sound of the steamer’s 
whistle, some minutes before the 
collision, a flash-light or flare-up was 
exhibited & muskets fired which wore 
heard on the steamer: — Held: the 
steamer must be condemned, for not 
keeping a sufflclent look out, not^vith• 
standing the schooner’s iufracbloii of tho 
law In Boiuidlng a fog bom instead of 
rinfldng a bell, it appearing that this 
hatt not contributed to the accident. — 
LoHNKS V. S.S. Barcelona (1884), 


10 Q. L. R. 305.— CAN. 

PART XII. SECT. 3, SUB-SECT. 6.— 
D. (a) i. 

6786 i. Duty to give way .] — A vessel 
having the wind free is boimd to take 
proper measures te get out of the way 
of a vessel olosehauled. — The Anne 
Johannb (1860), 10 L. C. R. 411 ; 2 
S. V. A. R. 43.— CAN. 

6786 ii. .1 — Re The Courier 

(1862), 2 S. V. A. R. 91.— CAN. 

5786 iii. .1 — ^It is an established 

rule of soling, that when two vessels 
meet, one being closehauled Sc the 
other not, that the vessel having tho 
mastership of the wind should ^eld 
to tho other. — The Jersey Tar (1856), 
8 Ir. Jur. 317.— IR. 
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Sect. 3. — The sea regulations : Sub-sect. 5, D. (a) i. 
tt., (6) i, <fc ii.] 

6790. .] — ^Habrison v. Gordon (1838), 6 

L. T. 241. 

6791. .] — ^The Marshall Blucher (1841), 

6 L. T. 241. 

6792. .1 — ^Where a light vessel with the wind 

free meets a laden vessel closehauled, it is the 
duty of the former to give way, & the latter is to 
keep her course. — The Harriett (1841), 1 Wm. 
Rob. 182 ; 6 L. T. 241 ; 106 E. R. 641. 

6793. .1 — ^Walker v. Fletcher (1841), 6 

L. T. 241. 

6794. .]— The Volant (1842), 6 L. T. 241. 

6796. .] — The Bose, No. 6234, ante. 

6796. .] — vessel, with the wind free, must 

not keep her course where there is a .possibility 
of collision, though, in a nice calculation, it is 
thought that the other ship would pass astern. 
She must not enter into narrow calciilations. In 
the present case the Colonial having first done wrong 
by keeping her course, put her helm to starboard 
instead of to port, & was held to have caused the 
accident. — T he Colonia (1844), 2 L. T. O. S. 
373. 

5797. .1 — In a case of collision, where it is 

alleged that the two vessels are steering in directly 
opposite courses, & are both closehauled, which, 
on each tack, is impossible, the Trinity Masters, 
amidst the conflicting evidence, infer that one was 
not quite close to the wind, from the circum- 
stance of her having a square sail set, tliat the 
other was closehauled from hev having reefed 
sails, & the former is condemned ii. the damage for 
not having given way, & likewise in the costs of 
the suit. — The Christina (1844), 3 L. T. O. 8. 
20; 8 Jut. 321. 

5798. .] — vessel going free should avoid 

another going by the wind. — The Speed (1844), 

2 Wm. Rob. 225 ; 2 L. T. O. S. 316 ; 166 E. R. 
739. 

5799 . ,] — ^The Seringapatam, No. 5178, 

ante. 

5800. .] — ^A vessel, A., on the starboard 

tack, with the wind three points free, at night, 
descries another vessel, B. ahead, closehauled, on 
the larboard tack, approaching, but so far to wind- 
ward that, believing if B. kept her course they 
would have gone clear, she did not give way, 
whereas B. ported her helm, & the vessels came 
in collision : — Held : A. was in fault & B. did right. 

— The George (1847), 6 Notes of Cases, 368 ; 5 
L. T. 241. 

Annoialion: — Befd. Harrison v, Cheesman (1848), 6 

Notes of Cases, 53. 

5801. .] — The Franklin (1847), 6 lu T. 

241. 

5802. .] — ^A vessel A., sailing on the star- 
board tack, with the wind three points free, at 
night, descries, at a quarter of a mile, another 
vessel B. closehauled on the larboard tack, as 
alleged, so far to windward that, believing, if both 
vessels kept their courses, they would go clear, she 
did not give way, whereas B. ported her helm, & 
the vessels came in collision : — Held : A, was in 
fault & B. did right, the two vessels having 
approached each other stem on. — Harrison v. 
Cheesman (1848), 6 Notes of Cases, 63. 

5808. .]— The Flint (1848), 6 Notes of 

Cases, 271 ; 6 L. T. 241. 

5804. .] — ^The Darlington &; The Vestal 

(1849), 6 L. T. 366. 

5806. ,] — ^The Richard Mount v. The 

Christian (1850), 5 L. T. 366. 

J Bonanza v. The Fanchon 
(1850), 6 L. T. 366. 


Navigation. 


6807. .] — ^the Condor v. The Fortitude 

(1861), 6 L. T. 366. 

5808. .] — The Blenheim, No. 6717, post. 

5809. .] — ^A barque held solely to blame for 

causing a collision off the Lizard, for not giving 
way upon a dark night to a smaH schooner close 
hauled to the wind on the starboard tack under 
close reefed sails. — Mackay v, Roberts, The 
Fortune (1854), 9 Moo. P. C. C. 357 ; 6 L. T. 
366 ; 14 E. R. 333. 

5810. .1 — The Alert v. The Aotiv (1867), 

6 L. T. 367. 

6811. .] — ^The Helen IIeligers (1868), 6 

L. T. 461. 

5812. .] — ^Thb Saxonia, The Eclipse, No. 

6247, ante. 

6818. .] — A ship going with the wind free 

not keeping such a look out at night as to 
enable her to see the lights of another ship laying 
to or driving so as to ease until close upon her held 
liable for the whole consequences of the subse- 
quent collision that took place. — The Eleanor v. 
The Alma (1865), Holt, Adm. 259 ; 2 Mar. 1^. 0. 
240. 

6814. Vessel with ship in tow.]— T he 

Arthur Gordon, The Independence, No. 5912, 
post. 

6816. Duty to port helm.] — A vessel sailing upon 
a dark night with her studding sails set, & not 
porting her helm in time, condemned in the 
damages. — T he Switzeuiand (1846), 2 Wm. Rob. 
482 ; 166 E. R. 838. 

5816. .] — ^The Sally Susanaii r. The 

Emma (1853), 6 L. T. 366. 

5817. .] — ^The Emerald Isi.e v. The Red 

Jacket (1856), 6 L. T. 366. 

5818. .] — The Singapore & The Hebe 

(1866), L. R. 1 P. C. 378 ; 4 Moo. P. C. C. N. S. 
271 ; Holt, Adm. 124 ; 16 E. R. 319. 

5gl9. Unless no risk of collision.] — The 

Hendrika V. The Sea Park (1853), 5 L. T. 366 ; 
164 E. R. 108 ; sub nom. The Sea Park, 1 Ecc. & 
Ad. 186. 

5820. Unless not under command.’*] — 

Two sailing vessels were approacliing one another 
so as to involve risk of collision, the one close 
hauled on the starboard tack, showing her green 
light to the other, the other running free, showing 
her red light ; but also exhibiting two led lights 
as signals that from an accident she was “ not 
under command,” &, therefore, could not get out 
of the way. Tlie closehauled vessel being unable 
to luff owing to the presence of the green & mast- 
head lights of a steam vessel on her starboard 
bow, put her helm up, & would have crossed 
the bows of the vessel running free, had not 
the vessel defeated the manoeuvre by porting. 
In an action of damage by collision : — Held : 
the vessel running free was alone to blame, as she 
had indicated by her two red lights & aide lights 
that she was not under command, & was making 
way through the water. She should, therefore, 
have kept her course so as to enable the close- 
hauled vessel, otherwise entitled to keep her 
course, to get out of the way. ^ 

Qu. : whether a vessel is, in the circumstances, 
“ not imder command,” so as to justify her 
under Article 4 of the Regulations for Preventing 
Collisions at Sea, in exWbiting the appropriate 
signal, is a nautical question for the assessors. 

Their [The Elder Brethren’s] view is that defts.* 
ship was, in the circumstances, not imder com- 
mand, having regard to all the conditions of the 
traffic, & the action which she might be called upon 
to take, to act promptly & properly for other 
vessels. I understand by that, that although it 
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would be possible for a vessel going as she was to 
alter her course slowly, or to take action some way 
for the purpose of altering her course for a vessel 
which she might meet & so get out of the way, 
she had not only one vessel to consider when she 
put up these lights, she had to consider the traffic 
in the Channel & all the vessels out of the way 
of which she might have to keep (Gorell 
Barnes), — The Hawthornbank, [1904] P. 120 ; 
73 L. J. P. 18 ; 90 L. T. 293 ; 9 Asp. M. L. C. 535. 
AnTWtcUion :—Expld, II.M.S. Drake, [1919] T. 3C2. 


vessels approached the JS, TF. ported to keep out 
of the way of the A, At about the same time the 
A. not only luffed up as close as she could to the 
wind, but also went a little farther under a star- 
board hehn, thus counteracting the porting of the 
E, PF., & a collision occurred: — Held: the A, 
altered her course in breach of Article 22, & was 
to blame for the collision. — T he Earl Wbmys 
( 1889), 61 L. T. 289 ; 6 Asp. M. L. C. 407, 0. A. 

5830. Sailing ship hove to.] — The Eleanor v. 
The Alma, No. 5813, ante. 


ii. Meaning of Giving Way, 

5821. General rule.] — Harrison v, Gordon 
(1838), 5 L. T. 241. 

5822. .] — The Marshall Blucher (1841), 

5L.T.241. 

5823. .] — ^Walker v, Fletcher (1841), 5 

L. T. 241. 

5824. .]— The Volant (1842), 5 L. T. 241. 

5825. .] — The Rose, No. 5234, ante, 

(b) Cloaehauled Vessels, 
i. Meaning of ClosehauLed, 

5826. Sails reefed.] — The Christina, No. 5797, 
ante, 

5827. Wind West by North— Course South by 
East.] — The Blenheim, No. 6717, •post, 

5828. Possibility of sailing nearer wind.] — A 

sailing vessel, sailing on the starboard tack very 
near the wind, met a steamer. The vessel did not 
put her helm to port, & a collision ensued. The 
judge left it to tlie jury to say whether the vessel 
was closehauled on the starboard tack, & whether 
she would have lost command by putting her helm 
to port ; intimating his own opinion as to the ffict 
to be tliat a vessel may be closehauled, though not 
quite so near the wind as she could lie ; & that a 
vessel going about was not under command. The 
verdict was for pltf. On a rule for a new trial on 
the ground of misdirection : — Held : the direction 
was unexceptionable. 

I think the jury very justly found that the ship 
was closehauled, though they might think tha tshe 
could be put a quarter of a point nearer to the 
wind (Lord Campbell, C.J.). — Chadwick v. 
City op Dublin Steam Packet Co. (1856), 6 
E. & B. 771 ; 3 Jur. N. S. 207 ; 119 E. R. 1051. 

5829. .] — The custom of sailors to treat 

sailing ships when in the trades as closehauled 
ships when they are sailing a point or two from 
being as closehauled as they can lie, does not 
affect the legal construction of the regulations, & 
the ct. will not exonerate vessels so sailing from 
duties applicable to sailing ships in other latitudes. 
Semhle : a sailing ship is closehauled within the 
meaning of Article 14 if she is sailing half a point 
free of the nearest she can lie to tlie wind, but not 
if she is two points off. 

The sailing ship E, W, wliile sailing free in the 
trades saw the red light of the sailing vessel A, 
on her starboard bow. The A, was sailing close- 
hauled, as it is called in the trades, but was in fact 
not as close to the wind as she could lie. As the 


ii. Vessel Closehauled on Port Tack, 

5831. Meeting vessel closehauled on starboard 
tack — Duty to give way.] — The Alexander Wise 
departed, in the first instance, from the acknow- 
ledged rule of navigation, inasmuch as the Hylton 
being upon the starboard tack, & the Alexander 
Wise upon the lai'board, it was the duty of the 
former to keep her course & the latter to give way 
[per Cur.). — The Alexander Wise (1843), 2 
Wm. Rob. 05 ; 166 E. R. 679. 

5832. .] — The John Brotherick 

(1844), 2 L. T. O. 8. 499 ; 8 Jur. 276. 

5833. S, P, The Brothers (1844), 2 I.. T. O. 8. 
316. 

5834. S. P. The Anne (1844), 5 L. T. 241. 

5835. S, P, The Mary Stewart (1844), 2 Wm. 
Rob. 244 ; 2 L. T. O. S. 375 ; 166 E. R. 746. 

5836. S, P. The Iron Duke (1845), 2 Wm. Rob. 
377 ; 4 Notes of Cases, 94 ; 9 Jur. 476 ; 166 E. R. 
797 ; affd, sub nom, Williams v. Chapman (1846), 

4 Notes of Cases, 585, P, C. 

Annotations : — Consd. The Juliet Krskine (1849), 6 Notes 
of Cases, 633. Reid. Londonderry (UwTicrs) v, Dolbadarn 
Castle (Owners) (1843), 4 Notes of Cases Supp. xxxl ; 
•The Victoria (1848), 6 Notes of Cases, 170 ; The Europa 
(1830), 14 Jur. 027. 

5837. 8, P, The Seringapatam (1846), 2 Wm. 
Rob. 506 ; 6 Notes of Cases, 61 ; 10 Jur. 1064 ; 
166 E.R. 847. 

5838. 8, P, The Wave (1847), 5 L. T. 241. 

5839. 8, P. The Albion (1848), 5 L. T. 241. 

5840. 8, P, The Flint (1848), 6 Notes of Cases, 
271; 5L. T. 241. 

5841. 8, P, The Specuiator (1848), 5 L. T. 
241. 

5842. 8, P, The Fame (1840), 5 L. T. 241. 

5843. 8, P, The Argus (1849), 5 L. T. 241. 

5844. 8, P, Wolfe v, Cobbold (1849), 5 L. T. 
241. 

5845. 8, P, The Polka (1849), 5 L. T. 241. 

5846. 8, P, Pearsons v, Weatheiu^ey (1850), 5 
L. T. 241. 

5847. 8, P, The Lady ^Vnn (1850), 7 Notes of 
Cases, 364 ; 15 Jur. 18 ; mb nom, a’HE Hope v. 
The Lady Anne, 5 L. T. 241. 

5848. 8. P, The Hope v. The Jacobus (1852), 

5 L. T. 366. 

5849. .] — The Woodpark (1850), 7 

Notes of Cases, 397. 

5850. .] — The William & Sarah 

Ann V, The Jambs (1856), 5 L. T. 366. 

5851. .] — The Fast Lothian, Kil- 

GOUR V, Alexander (1861), 14 Moo. P. C. C. 271 ; 


PART XII. SECT. 8, SUB-SECT. 5.~ 
D. (a) ii. 

5821 1. Omeral ruU.\—Br the words 
giving way ** it Is always to he 
understood at sea, that tho vessel 
going free should yield, but they aro 
not synonymous with the , words 
** keeping away,'* which have a distinct 
& separate meaning. — The Jersey 
^TAil(1866), 8 Ir. Jur. 317.~IR. 

/aRT XII. SECT. 3. SUB-SECT. 6.— 
D. (b) i. 

I. Vessel not strictly closehauled yet 

J. — VOL. XLI. 


not running — Free at nwst points .] — 
The Privateer (1881), 9 L. 11. Ir. 
105, 111, 112.-~IR. 

PART XII. SECT. 3, SUB-SECT. 5.— 
D. (b) ii. 

5831 i. Meeting vessel closehauled on 
^axitoard tack — Duty to give voay .\ — 
Where two ships closehauled, on 
opposite tacks, meet, & there is deuiger 
of collision If each oontinue her course, 
the one on the port tack is to give way 
& the other to hold her course ; but 


she is not to do this if by doing so she 
will cause unnecessary risk to tho other ; 
neither is tho other bound to do so if 
thereby she would run into unavoidable 
& imminent danger ; but if there be no 
such danger tho one on the starboard 
took is entitled to the benefit of the 
nilo.— JKe The Mary Banatyns (1855). 
1 S. V. A. R. 350.— CAN. 

5831 il. Landry v, Ray, 

The Bernadette & The Muriel 
(1891), 1 Exoh. C. R. 280.— CAN. 
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SmppiNct AND Navigation. 


Sect, 8. — The sea regulcUions : Svh^sect, 6, D, (6) ii. 
d: in,, jc) id) i« <fe iiQ 

Lush. 241 ; 4 L. T. 487 ; 1 Mar. L. C. 76 ; 16 E. B. 
271, P, O. 

Annotations: — Refd. Yeo i?. Tatem, The Orient (1871), 

L. R. 3 P. C. 696 ; The Secret (1872), 26 L. T. 670. 

Mentd. The Why Not (1868), L. R. 2 A. & K. 265. 

5852. .] — Two sailing flats were boat- 

-Hg to windward at night down the Mersey, & in 
the process of tacking backwards & foiwards 
across the river pltf.’s flat gradually overtook the 
other ; but before she had quite done so, & whilst 
the two vessels were on opposite tacks, they came 
into collision : — Held : in the circumstances, the 
rule applicable was Article 17 (6) of the Begulations 
for Preventing Collisions at Sea, &, therefore, defts.* 
vessel, which, at the material time, was close- 
hauled on the port tack, was to blame for not 
keeping out of the way of pltf.’s vessel close- 
hauled on the starboard tack. — T he Annie, [1909] 
P. 176 ; 78 L. J. P. 81 ; 100 L. T. 415 ; 25 T. L. R. 
416; 11 Asp. M. L. C. 213. 

Annotation : — Mentd. The MoUerc, [1925] P. 27. 

5853. Duty to port helm.] — (1) The 

vessels, the one A, closehauled on the port tack, 
the other B, on the starboard tack, sailing free, 
meet each other under circumstances of probable 
collision^ A, luffed twice; — Held: she was to 
blame for not having ]^rted ; the collision was 
principally occasioned by her non-obedience to 
the nile, & by the statute she would not recover. 

(2) B, also luffed up three times ; — Held : to 
blame for not having ported in time. Neither 
vessel can recover. — T he Wvnsfell (1854), 1 
Ecc. & Ad. 269 ; 164 E. R. 15b. 

Annotation: — As to (1) Refd. Lawson v, Carr, The James 

(1856), 10 Moo. P. C. C. 162. 

5854. .] — The Flying Fish v. The 

Aerolite (1856), 5 L. T. 366. 

5855. .] — The Mary v. The Kong 

Hakon (1857), 5 L. T. 367. 

5856. S, P, The Fotini v. The Effort (1867), 
6 L. T. 367. 

5857. S, F. The Viking v. The James Holmes 
(1857), 5 L. T. 367. 

5858. Meeting vessel running free.] — In doubt- 
ful circumstances, where there is a probability of 
collision, a vessel on the larboard tack although 
closehauled, is bound to give way to a vessel 
upon the starboard tack, notwithstanding the 
latter may be sailing at the time with the wind 
free. — T he Ann & Mary (1843), 2 Wm. Rob. 189 ; 
2 L. T. O. S. 107 ; 7 Jur. 999 ; 166 E. R. 725. 
Annotation : — Mentd. The Sir Robert Peel (1880), 43 L. T. 

364. 

5859. .] — ^Baker V, Theodore II. Band 

(Owners), The Theodore H. Rand, No. 5415, 
ante. 


iii. Vessel Closehaided on Starboard Tack, 

See Bea Regulations, 1910, Article 21. 

5860. Duty to keep course — ^Meeting vessel 
running free.] — (1) Where the mismanagement of 
a vessel totfldly lost was, in the opinion of the 
Trinity Masters, the blameable cause of the colli- 
sion ; but in their opinion, the master of the other 
vessel was also blameable, for not endeavouring 
to render assistance, after the collision, the ct. 
decreed that the owner of that other vessel was 
not liable for the loss, but condemned him in the 
costs of the suit. 

(2) Here is one vessel closehauled & beating to 
windward, & the other with the wind free & all 
sail set, & if it had been open daylight it would 
have been primd facie the duty of the Celt to have 
kept clear of the Anthony, & of the Anthony to 
have kept on her course (Sir John Nicholl). — 
The Celt (1836), 3 Hag. Adm. 321 ; 166 E. R. 
424. 

Annotation : — ^Refd. The St. Lawrence (1850), 7 Notes of 
Cases, 556. 

5801. .] — ^Thb Jane Archibaia) v. 

The Ilos (1866), 6 L. T. 366. 

5862. .] — The Washington (1841), 6 Jur. 

1067. 

Annotations : — Mentd. Stoomvaart Maatachappy Neder- 
land V. Penlnsiilar & Orion till Steam Navigation Co. 
(1882), 7 App. Cas. 795 ; The Modlca. L1926J P. 72. 

5863. .] — ^The Hope v. The Finland (1852), 

5 L. T. 366. 

5864. .]— The Betsey (1853), 1 Spinks, 

34, n. ; 164 E. R. 20. 

5865. . .] — ship going northward, in the 

Gulf Stream, meets a brig closehauled on the star- 
board tack, the wind from S.W., other vessels in 
the neighbourhood ; the brig kept her course, & 
was held to be right in so doing. — The Mobile 
(1856), Sw. 69 ; 166 E. R. 1024 ; on appeal, 
8w. 127, P. C. 

Annotofton ;~Mcntd. Oakley v. Speedy (1879), 40 L. T. 
881. 

6866. .] — The Meta Hkhmina (1857), 5 

L. T. 367. 

5867. .] — vessel meeting another, within 

17 & 18 Viet. c. 104, 8. 296, is not if closehauled, on 
the starboard tack, bound by the rule of that sect, 
to poit her helm. — The Halcyon (1860), Lush. 
100 ; 167 E. R. 61. 

,] — See Sub-sect. 6, D. (h) ii., ayite. 

6868. Duty when collision Imminent.] — The 

Lady Ann, No. 5454, ante, 

(c) Vessels on Port Tack, 

5869. Duty to give way — To vessel on starboard 
tack.] — Nelson v, Fawcett, The Resolution & 
The Langton (1789), Bun‘ell, 332 ; 167 E. R. 696. 


PART Xll. SECT. 3, SUB-SECT. 5.— 
D. (b) iii. 

5862 i. IhUy to keep course.] — A 
brigantine on starboard tack & a 
schooner on port tack, both close- 
hauled, collided in a dense fog, the 
schooner having ported her holm 
promptly, & the brigantine having 
lufled at the last moment: — Ileid: 
in the circumstances, the vepscl on the 
starboard tack was not in fault for 
luffing, & that manoBUvro did not 
contnbute to the collision. — Honduce 
V, The Alcaea (1911), 9 Nfld. L. R. 
624.— NFLD. 

m. Duty to oive way — Meeting 
htHpless vessel hove to on port tack.}— 
A schooner was drifting hove to on tho 
port tack in foggy weather, & at a 
distance of a qtiarter to half a iffilo 
came in sight of a barque closehauled 
on the starboard tack Sc making 
between four Sc five knots on hour, k 


had no time to swing off & clear tho 
barque : — Held : the barque ought to 
have seen that tho senooner was 
helpless to manmuvre, & the barque 
could easily have swung off one or 
two points to clear her, & was alone 
to blame. — T he Paramatia (1891), 
Stockton, 192.— CAN. 

PART XII. SECT. 3, SUB-SECT. 6.— 
D. (0). 

6869 1. Duty to give way — To vessel 
on starboard tack,}— In an action for 
damages between two v^jssels caused by 
a coflislon : — Held : If two sailing 
vessels, both upon a wind, are so 
approaching each other, the one on the 
starboard Sc tho other on the port 
tack, as that there will be danger of 
oolll^on if ^h continue her course, 
it is the duty of the vessel on the port 
tack to immediately give way, so as to 
prevent all chance of a collision occur- 


ring. — Re The Roslin Castle, Re The 
Glen Cairn (1854), 4 L. C. R. 38.— CAN. 


6869 ii. .]— Rf?THE LlBERTV 

(1864), 2 S. V. A. R. 102.— CAN. 

6869 iii. .] — Collision by 

two vessels while sailing, the one on thi 
starboard tack close to the wind. & the 
other on tho port tael : — Held : the 
latter was to blame for not porting her 
helm in time, & the other complice 
with the rules of the road by keepimi 
on the wind olosohaulod. — Re The 
Tornado (1872), 2 S. V. A. R. 172.— 
CAN. 


6869 iv. .1 — Where twe 

steamers, one on the starboard & the 
other on the port tack, oame inU 
collision, the latter held to be lu faul 
for not keeping out of the way.-— T h 
Princess Roval (1880), 6 Q. L. R 
342.— CAN. 
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5870. — .] — ^If two vessels are beating 

to windward on opposite tacks it is the duty of 
the vessel on the st^board tack to continue her 
course, & that on the larboard to give way. — The 
Jupiter (1836), 3 Hag. Adm. 320 ; 166 E. R. 424. 

5871. ,] — One vessel being on the lar- 

board tack & the other on the starboard, & the 
vessels being seen from each other half a mile off, 
it is acknowledged to be the rule of navigation that 
when two vessels are on contrary tacks, the duty 
of the vessel on the larboard tack is to give way, 
& the duty of the vessel on the starboard tack is to 
keep her course (Sir John Nickoll). — The IX. of 
Martz (1836), 7 Notes of Cases, 371, n. 

6872. .]— The Hope (1840), 1 Wm. 

Rob. 164 ; 166 E. R. 631. 

Annotatifma Mentd. The Volant (1842), 1 Notes of Cases, 

603 ; The Nostra Senora del Carmine (1854), 1 Ecc. & 

Ad. 303 ; Nelson v. Couch (18C3), 15 C. B. N. S. 9U ; 

The Bowestteld (1884), 51 L. T. 128 ; The Dictator, 

[1892] P. 304 ; H. v. City of London Court Judge, 11892] 

1 Q. B. 273 ; The Joannia Vatis (No. 2), [1922] P. 213. 

5873. ,] — ^Lacy V. ScuRLOCK (1842), 

6L. T. 241. 

5874. .] — It is the duty of tlie vessel 

on the larboard tack to give way to a vessel on the 
starboard tack at once, without considering 
whether the other vessel be one or more points to 
leeward. — The Traveller (1843), 2 Wm. Rob. 
197 ; 2 Notes of Cases, 476 ; 7 Jur. 1094 ; IGG 
E. R. 728. 

5875. .] — ^The Norden (1846), as 

reported in 6 L. T. 241. 

6876. .] — ^\Vhere two vessels are on a 

wind, that on the larboard tack is to give way to 
the one on the starboard tack. . . . If it had been 
broad dayUght . . . the rule applies, whether the 
vessel be to the windward or to the leeward, if 
there be a reasonable chance of collision. Nobody 
evei' said that the rule does not apply where, each 
vessel keeping its course, there is no chance of 
collision (Dr. Lushinqton). — The England 
(1847), 6 Notes of Cases, 170. 

5877. .] — The Htranger (1848), 0 

Notes of Cases, 36. 

6878. .] — The Juliet Erskine (1849), 

G Notes of Cases, 633. 

6879. .]— The Argus (1849), 5 L. T. 

241. 

5880. .J — The Margarets (1866), 6 

L. T. 241. 

5881. .] — The Walter Hood r. The 

Emigrant (1867), 5 L. T. 366. 

5882. .1 — ^The Tuscarora (1858), 5 

L. T. 461. 

5883. .] — ^A vessel on her port tack is 

bound to give way to a vessel on her starboard 
tack, &, if there is any danger of collision, to port 
her helm & go to leeward of the other vessel, who 
is to keep her coui’so. — Zugasti v . Lamer, The 
North American (1868), 12 Moo, P. C. C. 331 ; 
Sw. 368 ; 14 E. R. 937, P. C. 

Annotations : — Mentd. The Ann (1860), Lush. 55; The 

Despatch (1860), Lush. 98 ; North German Lloyd S.S. 

Co. V. Elder (1860), 14 Moo. P. C. C. 241 ; The East 

Lothian (1861), Lush. 241. 

5884. Except where collision inevitable.] — 

The Eleanor & Nancy (1837), 6 L. T. 241, 


5885. .] — ^Thb Marsden (1846), 6 

L. T. 241. 

Vessel closehauled on port tack.] — See Nos. 5831- 
5867, ante, 

(d) Ships approaching End on or Nearly End on, 
i. In General, 

5886. Application of end on rule.] — ^The applica- 
tion of the Trinity House regulation with respect 
to two vessels meeting each other, the one upon 
the larboard the other upon the starboard tack, 
depends upon the presumption that the two 
vessels are directly opposing each other, & is not 
intended to apply when the heads of the respective 
vessels are lying in different directions. — The 
London Packet (1843), 2 Wm. Rob. 213 ; 2 Notes 
of Cases, 501 ; 166 E. R. 734. 

5887. .] — The Glenburn v. The Hope 

(1854), 5 L. T. 185. 

5888. .] — ^The Grace Darling v. The Peru 

(1867), 5 L. T. 462. 

5889. .] — Dryden v, Aijax, The Modera- 

tion, No. 5458, ante, 

5890. .] — The Arthur Gordon, The Inde- 

pendence, No. 5912, post. 

5891. .] — Where two steamships are 

approaching one another at sea in such a position 
as to pass in safety, the closing in & coming more 
into line of the masthead & a side light is not 
necessarily such an indication that the ship is 
altering her course so as to cause risk of collision 
& to impose upon tlie other ship the duty to obey 
Article 18 of the Regulations. — The Albis (1895), 
73 L. T. 664 ; 8 Asp. M. L. C. 92. 

5892. Discretion of assessors.] — ^T he St. 

Cyran V. The Henry (1864), Holt, Adm. 72; sub 
nom. The Henry, The 8t. Cyran, 12 W. R. 1014. 

5893. .] — The Kezia v. The Eliza 

(1861), Holt, Adm. 67. 

5894. Intention of rule.] — T he St. Cyran v. 
The Henry (1864), Holt, Adm. 72 ; sub nom. The 
Henry, The St. Cyran, 12 W. R. 1014. 

5895. What constitutes end on — Question of 
fact.] — T he St. Cyran v. The Henry (1864), 
Holt, Adm. 72 ; sub nom. The Henry, The St. 
Cyran, 12 W. R. 1014. 

5896. .]* — The Thames v. The Stork 

(1866), Holt, Adm. 151, P. C. 

5897. .] — ^Wilson, Sons & Co. v, 

Currie, No. 0023, 2 >ost. 

5898. Vessel within two points of end on,] — 

The Fruiter v. The Fingai. (1865), Holt, Adm. 
158 ; 13 L. T. 611 ; 2 Mar. L. 0. 291. 

5899. .] — ^The Kona, The Ava, No. 6223, 

ante. 

5900. Right to assume compliance with rule.] — 

The Esther v. The Concordia (1866), Holt, 
Adm. 142, P. C. ; affg, S. C. sub nom. The Con- 
cordia, L. R. 1 A. E. 93. 

Annotations : — Befd. The Carlotta, [1899J P. 223 ; The 

Auselm, [19071 P. 161. 

ii. Itisk of Collision, 

5901. Duty to port helm.] — ^T he Athol (1842), 
1 Notes of Cases, 686 ; 6 L. T. 241. 


PART XII. SECT. 3, SUB-SECT. 6.— 
D. (d) i. 

6899 i. WM constitutes end on .] — 
Respeotlye ships vvore proceeding the 
one West by South f South & the other 
North 70“ Bast: — Held: the words 
“ end on or nearly end on ” should 
have slgnlfloation as wide as “ right 
ahead in Art. 2 ; & the ships. In any 
event were ** end on ** iiithln the spirit 
of tho role, when the aboYe>moutionod 


courses were adopted or shortly after- 
wards. — C anadian l^vcIFlo Hy. Co. v. 
The Camosun, [1925] Exch. C. II. 39. — 

CAN. 

n. Vessels oive point apart .] — 

Where vessels aro on coui*8e8 which are 
at least one point apart, they are not 
end on or nearly end on to each other. 
— Ceown S.S. Go.. Ltd. (Crown 
OF Cordova (Owners)) v. Eastern 
Navigation Co., Ltd. (Btqslkeda 


(OWNERS)). [1918] S. 0. 303.~SCOT. 

PART XII. SECT. 3, SUB-SECT. 8,— 
D. (d) ii. 

59011. Duty to port helm.] — Re The 
James McKenzie (1862), 12 L. C. K. 
393 ; 2 S. V. A. R. 87.~-CAN. 

6901 ii. .] — Tucker v . The 

Teoumskh (1906), 6 O. W. R. 131 ; 
10 Exch. C. R. 44, 149.— CAN. 

o. Sailing vessel mutiny 
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SniPPINa AND I^AVIGATION. 


Sect 3 . — The sea regulatiotts : Sub-sect, 5, 2>. (d) ii, 
<fc iii„ <fc (e) i,, ii, <& Hi.] 

5902, .] — ^The City op London (1846), 4 

Notes of Cases, 40 ; 6 L. T. 462. 

6908. .]— The Shamrock (1849), 6 L. T. 

462. 

6904. .]— The Clarence (1849), 6 L, T. 

462. 

6905. .J — ^The Argus (1849), 6 L. T. 462. 

5906. .] — ^When the master of a vessel pro- 

ceeding in one direction is about to pass a vessel 
proceeding in the opposite direction, he cannot do 
wrong in porting his helm ; & when there is 
danger of a coUision the master is bound to port 
liis hehn, & the owmer is liable for any injury 
sustained by the other vessel from the two coming 
into collision by reason of the master not porting 
his helm, whether he saw the danger or not ; & 
the question for the jury is “ Was there danger ? ** 
— General Steam-Navigation Co. v. Mann 
(1853), 14 C. B. 127 ; 139 E. R. 63 ; suh nom. 
Steai^i Navigation Co. v, Mann, 22 L. T. O. S. 87. 

6907. .] — ^The Lady Ann v. The Shannon 

(1856), 5 L. T. 462. 

5908. .] — ^The C. steamer, steering E. J N., 

on a clear night in the Sea of Marmora, saw the 
bright & green lights of the S. three points on her 
6tarboai*d bow, distant at least three miles. She 
starboai'ded her helm, &; then put it hard to star- 
board. The S, having ported her helm when she 
made out the C. a collision ensued : — Held : the 
vessels were meeting each other witliin Merchant 
Shipping Act, 1854 (c. 104), s. 2r6, & the C. was 
solely to blame for the collision, in not having 
ported her helm. — T he Ci^opatka (1856), Sw. 
136 ; 166 E. R. 1059. 

Annotatum Consd. The Guildhall, [1908] P. 29. I 

6909. .1 — ^The Colne v. The Norval I 

(1857), 6 L. T: 367. 

6910. .] — The Ann (prior to 1860), cited in 

0 Jur. N. S. at p. 783, P. C. 

Annotation : — Distd. The Ironmaster (1800), 0 Jur. N. S. 782. 

5911. .] — A master is not boimd to give 

directions for the porting of the helm of lus vessel, 
in accordance with the terms of Merchant Ship- 
ping Act, 1854 (c. 104), B. 296, until he has dis- 
covered the course of the vessel approaching him. 
— The Ironmaster (1860), 6 Jur. N. S. 782. 

5912. .] — The statutory rule of port helm, 

given by Merchant Shipping Act, 1854 (c. 104), 

8. 296, applies only to a case when vessels meet 
in opposite directions end on, or nearly so, when 
the observance of the rule would make the vessels 
diverge, so as to pass port side to port side. 

A steamer towing has not the same obligations 
to ^ve way to sailing vessels as a steamer not 
towing. 

A vessel closehaulcd on the port-tack, in the 
open sea, in day time, k a steamer towing a 
large ship, were standing so as to cross each 
other’s bows, the steamer being on the lee-beam 
of the sailing vessel — Held: the sailing vessel 
was to blame for holding her reach, k the steamer 
was likewise to blame for taking no measure in 
time to avoid coUision. — T he Arthur Gordon, 
The Independence (1861), Lush. 270 ; 4 L. T. 
563 ; 9 W. B. 582 ; 1 Mar. L. C. 88 ; 167 E. li. 
121 ; svb nom. Maddox v. Fisher, The Inde- 
pendence, 14 Moo. P. C. C. 103, P. C. 

• Anmtaiions: — Conid. Union S.S. Co. v. The 
American & The Syria (1874), L. H. 6 P. C 
The Milan (1861), Lush. 388; The Wa 
L. E. 3 A. & £. 563 ; M'Cowan v. Balno, 

11891] A. C. 401 ; The Qrovchuret, [1910] P. 


Aracan, Tho 
, 127. Se!d. 
rrior (1872), 
Tho Niobe, 


6918. .] — ^The positive rule of the road as 

laid down bj* Article 11 of the Admlty. Regulations 
of 1862 (without any exception with regard to 
starboard tack vessels) is, that if two sailing 
vessels meet end on, or nearly end on, so as to 
involve risk of coUision, the helm of both vessels 
shall be put to port, so that each may pass on the 
port side of the other ; k this article is subject 
only to the reservation contained in Article 19 as 
to the “ dangers of navigation, k where the special 
circumstances of any particular case render the 
departure from the rule necessary in order to 
avoid immediate danger.” 

In the opinion of the ct aU vessels not meeting 
end on are vessels crossing, with the exception of 
those mentioned in Article 17 as overtaking any 
other vessel (Dr. Lushington). — The Princessan 
Lovisa V, The Abtemas (1865), Holt, Adm. 75 ; 
2 Mar. L. C. 241. 

5914. .] — General Steam Navigation Co. 

V. Hedley, The Velocity, No. 6965, post. 

5915. .] — The Knaresbro (1900), [1907] 

P. 38, n. 

Annotations : — Reid. The Kaiser Wilhelm der Grossc, 
[1907] P. 36 ; Tho Peter Benoit (1916), 114 L. T. 147. 

5916. .] — The Agnes (1913), cited in 

Halsbury’s Laws of England, Vol. XXVI. at 
p. 470. 

5917. .] — The rule laid down by the 

Merchant Shipping Act, 1854 (c. 104), s. 290, as 
to cases of coUision, is, that when there is danger 
of a coUision each vessel shaU port her helm ; the 
penalty is, that if a vessel neglect to poi*t her 
helm, she cannot recover anything, even if the 
other vessel is also in fault. The sect, is not 

I confined to cases where one vessel only is in 
fault, & applies also to the case of vessels lying-to. 
—The James (1856), Sw. 60 ; 10 Moo. P. C. C. 
162 ; 27 L. T. O. S. 1 ; 4 W. R. 353 ; 160 E. R. 
1019, P. C. 

Annotation : — Reid. Tho Bothnia (1860), Lush. 52. 

5918. .] — The Fanny v. The Manx Fairy 

(1857), 5 L. T. 462. 

5919. .J — Article 16 of tho Admiralty 

Regulations for Preventing CoUisions at Sea only 
applies where there is a continuous approacliing 
of two steamships. V’hen two ships under steam 

are meeting end on, or nearly end on, so as to 
involve risk of collision,” as provided for in 
Article 13, k one of them at a proper distance 
ports her helm sufficiently to put her on a course 
which wiU caiTy her clear of the other, k enable 
her to pass on the poit side she thereby determines 
the risk, k is not approaching another ship so as 
“ to involve risk of coUision,” within the meaning 
of Article 16, & is not bound to slacken speed or 
stop. — The Jesmond k The Earl of Elgin 
(1871), L. R. 4 P. 0. 1 ; 8 Moo. P. C. 0. N. H. 179 ; 
25 L. T. 514 ; 1 Asp. M. L. C. 150 ; 17 E. li. 280, 
P. C. 

Annotation ; — Apld. 8clcluutt V. Stovenson, The Rhondda 
(1883), 8 App. Caa. 549. 

5920. .] — The rule that whenever vessels 

are coming in opposite directions they should each 
port only appUes when they are coming end on in 
the same line so as to be likely to meet. — "[C hb Lady 
Wodehouse (1886), 2 T. L. R. 252, 0. A. 

Annotation Consd. The Guildhall, [1908] P. 29. 


iii. Exceptions to Rule. 

5921. Steamer meeting steam tug with vessel In 
tow.l — The Glbnburn v. The Hope (1864), 6 
L. T. 186. 


kteamehip .] — ^When a sailing tosbcI 
going li*eo is meeting a steamship end 
on or nearly so, both vessels ought to 


port their hehuB, — B pkabs v. Smitu p. .1 — The Statesman v. 

(1878), 1 N. S. W. S. C. K. N. S. (L.) Tuk Dibpatoh (1868), 5 L. T. 462.— 

120.— AUS. IR. 
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5922. Other vessel on starboard bow.] — The ] 
Bywbll Castle, No. 6267, post. 

(c) Crossing Vessels. 

i. In General. 

See Sea Begulations, 1910, Articles 19, 20. 

5923. When rule may be disregarded — Collision 
more probable by observance.] — General Steam 
Navigation Co. v. Tonkin, The Friends, No. 
5464, ante. 

5924. Meaning of “ keep out of the way — Not 
confined to porting.] — (1) Article 14 of the Ref- 
lations for Preventing Collisions at Sea which 
provides that “ if two vessels under steam are 
crossing so as to involve risk of collision, the ship 
which has the other on her own starboard side 
shall keep out of the way of the other ” is not to 
be construed so that “ keeping out of the way 
means in all cases porting. A vessel may within 
that article keep out of the way by stopping, or by 

f oing ahead, or by starboarding, or by port/ing, or 
►y going astern as the circumstances of the case 
may require. 

(2) A vessel which, having performed her own 
duty, is thrown into immediate danger of collision 
by the wrongful act of another is not to be held 
liable if at that moment she adopts a wrong 
manmuvre. — The Nor (1874), 30 L. T. 570 ; 
2 Asp. M. L. C. 264, P. C. 

5925. When conditions come Into operation.] — 
The conditions which render the regulations for 
crossing ships applicable begin as soon as the two 
ships arc approaching one another on courses 
which, if continued, may cause a collision. These 
conditions continue to subsist imtil the vessels 
have definitely passed out of the phase of crossmg 
ships (Viscount Finiay). — Orduna (Owners) v. 
Shipping Controller, [1921 ] 1 A. C. 250 ; sm 
nom. Orduna (Owners) v. Shipping Controller, 
The Orduna, 90 L. J. P. 67, U. L. 

ii. Wliai Constilutes Crossing. 

5926. Ships not meeting end on— Or over- 
taking.] — The Princessan Lovisa v . The Arte- 
MAS, No. 5913, ante. 

6927. Approaching & courses crossing if pur- 
sued.] — The Helvetia (1868), 3 Asp. M. L. C. 

Distd. The Broomfield L- T. 109. 

Reid. Tne Jonuio S. Barker, The Spindrift (1875), L. IL 4 
A. & E. 45«. 

5928. What difference in points sufficient.]— 

The Breadai^bane, No. 5598, ante. 

6929. Crossing & meeting distinguished.] — ^When 
two vessels are approaching, one heading N.N.E. 
i E., & the other S.W. i W., they are crossing 
& not meeting. — The St. Cyran v. The Henry 
(1864), Holt, Adm. 72 ; sub rtom. The Henry, 
Tbe St. Cyran, 12 W. K. 1014. 

5930. Crossing & overtaking distinguished.] — 
The Franconia, No. 6118, post 

5931 , Question of fact.]— A ship & a 

barque were both on the port tack. The ba^uo 
was the windward vessel, & had the wind three 
points free. The ship was closehaulod, & when 
first sighted by the barque was approaching her 
on her lee beam s — Held .* the ships were creasing 
each other, & it was the duty of the barque, bemg 


the windward vessel, to get out of the way of the 

other. , . . i. 

There is no fixed rule as to when a ship is to be 
considered as crossing or overtaking, but the 
question must be decided from the circumstances 
of each particular case.— The Peckporton Castle 
(1878), 3 P. D. 11 ; 47 L. J. P. 69 ; 37 L. T. 
816 ; 26 W. R. 346 ; 3 Asp. M. L. C. 533, C. A. 
Annotaiiona :—nad. The Soaton (1883). 32 W. R. COO; 

The Main (1886), 11 P. D. 132. 

iii. Duties of Vessels, 

5932. Duty to ascertain precise position.] — 

The foreign steam vessel B. O. saw the green & 
white lights of another steamer (the English 
steam vessel B. D.) distant about a mile & a 
half, & a point on the starboard bow. The B, 0. 
ported. The B. D. kept her course, & at the last 
moment starboarded ; — Held : the B, O. ought 
either to have kept her course, or to have slowed 
until the precise situation of the other vessel had 
been ascertained ; the B. O. improperly ported, 
& was therefore to blame. — The Black Diamond 
(1803), 9 L. T. 396 ; 12 W. R. 219 ; 1 Mar. L. C. 
399. 

5933. Duty to give appropriate signal.] — A 

steam vessel on a course of N. 26° W. sighted the 
masthead ife then the green light of a steam vessel, 
which was on a course of S. 74° E. about two 
points on the port bow, about six miles off. The 
vessels ultimately collided. The steam vessel on 
the N. 26° W. course, whose duty it w’as to keep 
her course & speed under Article 21, obeyed the 
Ai'ticle until shortly before the collision, when 
she slowed her engines & sounded a long warning 
blast, & shoitly afterwards put her engines full 
speed astern & sounded three short blasts on her 
whistle. The steam vessel on the S. 74° h, 
course, whose duty it was to keep out of the way 
under Article 19 &: avoid crossing ahead imder 
Article 22, starboarded & alleged she licard a 
short blast from the vessel on the N. 26 W. 
course, when she put her engines full speed 
astern & sounded tlnee short blasts on lier whistle, 
keeping her starboard helm uj) to the collision. 
In an action for damage; — Held: (1) 
on the N. 26° W. course, which, while adnuttedJy 
keeping her course, eased her speed, was not to 
blame for doing so ; for, it being difflcult to 
decide when the precise moment has anwed at 
which the giving-way vessel should take action, 
the officer in charge must be allowed some 
latitude, & when it is shown that he is^ carefuUy 
watching the other vessel & endeavourmg to do 
his best to act at the right moment, lie ought not 
to be held to blame even if it afterwards appears 
that he waited too long or acted too soon ; (2) the 
vessel on the S. 47° E. course was to blame for 
attempting to cross ahead of the other ® 

for not indicating her course on her whistle when 
sho starboarded & when she first reversed her 
engines. — The Huntsman (1911), 104 L. T. 464 ; 

TUe Gull ol Suez, [19211 P. 

318 

5934 . — Two steamships, one, the A., 

outward bound, & the other, the H., i^ard bound, 
were, whilst approaching by night the Wl^tlmg 
Buov which lies off the entrance to the channel 
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6927 i. Apvroachirw db courses cross- 
ing if Just beloro the 

collision, tho course of the Burley 
Chine waa south 60 doit's wes^fe 
that of the Harlem, south 50 de^cs 
east, or at right-angles to one another, 


with tho Harlem on t^ ‘l^rhowd side 
ol the Burley Chine. Rultss to Rreyont 
Collision at Sea. Art. 19 , provides that 
when vcrisels are crossing so as to 
tavolvo risk of collision, the vewel 
which has the other on her starboa^ 
side shall keep out of the way of tho 
oShasi—Held: within the meaning 


of said rule, tho Harlem wm a orosMug 
ship, carrying proper regmatton lights, 
& that being so, the Burley Chine wm 
obliged to keep out of her way. — R. 

HAKtiM (N. S.) (1919). 19 
Exch. C. R. 41; 47 D. L. R. 471; 
ajfd., 59 S. C. R. 653 ; 62 D. L. R. 
690.— CAN. 
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to Monte Video, on crossing courses, the K* 
haTing the H's green light open on her port bow. 
Accordingly, under Articles 19 &; 21 of the Regula- 
tions for Preventing Collisions at Sea, it was the 
duty of the K. to keep her course & speed, & of 
the H* to keep out of the way. When the vessels 
were nearly two miles apart the H* ported 3^ 
points, but did not blow a helm signal as required 
by Article 28, The A., when she got the Whistling 
Buoy abeam, starboarded to get to her course 
out to sea, & the H. failed to stop & reverse with 
the result that the two ships came into collision : — 
Held : both vessels were to blame, the K, for 
not keeping her course & the H, for not stopping 
& reversing, & also for not giving the. appropriate 
signal on the whistle when she began to port, it 
not being proved that the vessels were too far 
apart for the whistle to be heard, or that the 
breach of Article 28 was not a contributory 
cause of the collision ; & the blame should be 
divided equally. — S.S. Haugland v* S.S. Kara- 
MEA, The Haramea, [1922] 1 A. C. 68 ; 91 
L. J. P. 22; 38 T. L. R. 161 ; 15 Asp. M. L. C. 
430, H. L. 

Annotatiofii — Coiuid. The Clara Camus (1925), 134 L. T. 

50. 

5935. Duty to keep course — When departure 
Justifiable.] — Where two vessels were approaching 
each other in Canadian waters on courses which 
converged at a point outside a harbour where 
each vessel expected to pick up a pilot : — Held : 
as they were so doing on coui ^es & at speeds 
which would probably bring them to that point 
so as to present a danger of collision when they 
reached it, they were vessels crossing so as to 
involve risk of collision within Articles 19, 22 & 
23 of the Regulations of 1897, which had been 
substituted for those contained in Canadian R. S. 
c. 79 ; & consequently it was the duty, negligently 
disregarded, of resps.* vessel, which had the 
aplts,* vessel on her own starboard side, to keep 
out of her way, there being no special circum- 
stances within AHicle 27 to authorise a departure 
from that rule ; (2) aplts.* vessel was not to 

blame under Article 21. It was not shown that 
with reasonable care she ought to have taken 
action thereunder earlier than she did. — S.S. 
Albano V. Allan Line S.S. Co., Ltd., Union 
Damppschiffsriiederei Act. v. S.S. Parisian, 
[1907] A. C. 193 ; 76 L. J. P. C. 33 ; 96 L. T. 
335 ; 10 Asp. M. L. C. 365 ; suh nom, S.S. Aj^bano 
V* S.S. Parisian, 23 T. L. R. 344, P. C. 

Annotations: — As to (1) Consd. The Roanoke, [1908] P. 

231 ; The Olympic & H.M.S. Hawke, [1913] P. 214. 

As to (2) Rela. The Olympic & The Hawke (1914), 84 

L. J. P. 49 ; The Gulf of Suez, [1921] P. 318. 

6986. .] — General Steam Navigation Co. 

V. Hedley, The Velocity, No. 6955, post* 

5937. Meaning of.] — When two steam 

vessels are crossing, so as to involve risk of 
collision, the vessel which has the other on her 
own starboard side shall, under Article 19 of the 
Regulations for Preventing Collisions at Sea, 
keep out of the way of the other, &, to enable her 
effectually to do so, it is provided by Article 21 
that the other shall keep her course & speed ; 
but the obligation, with reference to speed, 
incumbent upon the latter vessel, is subject to 
the qualification that if she is, at the material 


time, to the knowledge of the giving-way vessel, 
properly engaged in an ordinc^ nautical 
manoeuvre, such as picking up a pilot, she ^1 
be entitled to carry it out, although the operation 
involves a reduction of speed. — The Roanoke, 
[1908] P. 231 ; 77 L. J. P. 116 ; 99 L. T. 78 ; 
24T.L. R. 626; 52 Sol. .To. 426 ; 11 Asp. M. L. C. 
263, C. A. 

Annotations Avid. The Echo, [1917] P. 132. Rsfd. 

The Fancy, [1917] P. 13. 

5938. .] — Two steamships were on 

crossing courses, & defts.* vessel neglected to 
keep out of the way. Pltfs.* vessel, which had 
twin screws, kept her course & speed, & at the 
last hard a-ported, blew one short blast, & kept 
her engines fuU ahead, as the best means of pre- 
venting her stem from striking. After the first 
blow the port engine was ordered to be stopped, 
but this was not done owing to the telegraph not 
being pulled sharply enough, & the port propeller 
holed the other vessel, which afterwards sank. 
The vessels cleared, & pltfs.* vessel continued on 
her course at full speed, as the collision seemed 
slight, & the visible damage to the other vessel 
was not serious, though those on board suspected 
that their port propeller might have done damage ; 
the other vessel blew some long blasts on her 
whistle, & pltfs.* vessel inquired by flags whether 
she required assistance, to which there was no 
reply, & she proceeded : — Held : (1) defts.* vessel 
was alone to blame ; (2) pltfs.* vessel was right 
in her manoeuvre of hard a-porting, & to reverse 
then would have counteracted it & been wrong ; 
(3) being Jt>ound to keep ‘ her course & speed 
under Article 21 of the Sea Regulations, 1897, she 
was not to blame under the circumstances, even 
if there might have been an error of judgment in 
keeping her speed too long ; (4) she was not to 
blame for the mistake with the telegi*aph in the 
extreme peril of the collision ; (5) that though 
under the circumstances her master had neglected 
to “ stay by *’ vdthin 1894 Act, s. 422, still the 
collision was entirely caused by the other vessel. 
—The Tryst, [1909] P. 333; 79 L. J. P. 17; 
101 L. T. 716 ; 11 Asp. M. L. C. 333. 

5939. Easing too soon.] — The Huntsman, 

No. 5933, ante. 

5940. .] — S.S. Haugland v. S.S. Kara- 

MEA, The Karamea, No. 6934, aiite. 

5941. Duty to stop & reverse.] — ^The A* & B. 
were crossing within the meaning of Art. 16, & 
it was the duty of the A* to keep out of the way 
of the B.t but she did not do so. The B. when 
from a quarter to half a mile distant slackened 
her speed & continued with slackened speed to 
within 300 yards of the A., & then stopped & 
reversed, but not in time to prevent a collision : — 
Held : the B. must be held, for not stopping & 
reversing sooner, to blame as well as the A* 
Arts. 16 & 18 are intended to be applicable 
according to the circumstances as they would 
present themselves to the mind of a prudent 
sailor, & come into force before the risk of collision 
is fixed & determined. 

The consideration must always be in these 
cases, not whether the rule was in fact applicable, 
but were the circumstances such that it ought to 
have been present to the mind of the person in 
charge that it was applicable (Brett, M.R.). 

The A., no doubt, ought to have acted, but she 
did not act. She was obstinately going on. 


PART XII, SECT. 8, SUB-SECT. 6.— 
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5986 i. Duty to keep course .] — Two 
vesdoiF croBBing, ono on the starboard 


& the other on the port taok : — HeJd : 
the latter did not keep a proper look 
out Sc the former dla not keep her 
course, but ported helm too late to 
avoid a collision . — Re The Sionb 


(1884), 10 Q. L. R. 28.— CAN. 

698611. .1 — The Oolandu. The 

Rbqulus (1909), 6 E. h. R. 687.— 

CAN. 
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What ought the officer on board the B. to have 
done then ? He had a right to think she would 
not continue her obstinacy (Brett, M.R.)* 

Another rule of interpretation of these Regula- 
tions is, the object of them being to avoid risk 
of collision, that they are all applicable at a time 
when the risk of collision can be avoided, not that 
they are applicable when the risk of collision is 
already fixed & determined (Brett, M.R.). 

When you speak of rules which are to regulate 
the conduct of people, those rules can only apply 
to circumstances which must or ought to be 
known to the parties at the time (BRErr, M.R.). 

The basis of the Regulations for Preventing 
Collisions at Sea is that they are instructions to 
those in charge of ships as to their conduct ; & 
the legislature has not thought it enough to say, 
“ We will give you i-ules which shall prevent a 
collision ” ; they have gone further & said that 
“ for the safety of navigation we will give you 
rules which shall prevent risk of collision ” 
(Brett, M.R.).— The Beryl (1884), 9 P. I). 137 ; 
63 L. .T. P. 76 ; 61 L. T. 664 ; 33 W. R. 191 ; 
6 Asp. M. L. C. 321, C. A. 

AnivoUdions : — Apld. The John McIntyre (1884), 9 P. D. 
135 ; Baker v. Theodore H. Rand (OwnerH), The Theo- 
dore H. Rand (1887), 12 App. Ca8. 247. Distd. The 
Memnon (1888), 59 L. T. 289. Apld. S.S. Lebanon w. 
S.S. Ceto, The Geto (1889), 14 App. Gas. 070. Consd. 
S.a. Mondln Range v. Radcliffe, [1921] 1 A. G. 550. 
Reid. The Dordogne (1884), 10 P. D. 0; The Stanmore 
(1885), 54 L. J. P. 89 : Liverpool. BrazU & River Plate 
tlteam Navigation Go. v. Campanhla Bahiana de Navc- 
gacio a Vapor, The Memnon (1889), 62 L. T. 84 ; The 
Oporto, [1897] P. 249 ; The Bellanoch, [1907] P. 170. 
Blentd. S.S. Australia v. S.S. Nautilus, [1927] A. O. 145. 

5942. ,] — S.S. Haugland v. S.S. Karamea, 

The Karamea, No. 6934, ante, 

5943. Duty to give way — Ship overtaking pro- 
ceeding to cross.] — Tlie steamship ilf., proceeding, 
at night, down the Bristol Channel, at a speed of 
seven & a half knots an hour, on a W, course, 
gradually overhauled the steamship B, H. , , , 
proceeding at seven knots an hour, on a W. 4 N. 
course . . . until she had drawn up on the star- 
board beam of the B. H, when the M. altered 
her coui’se to W.S.W., & a collision occurred. 
The M, charged the B, II, with a breach of 
Article 19 of the Regulations for Preventing 
Collisions at Sea. The B, H, charged the M, 
with a breach of Article 20. The ct. found the 
M, alone to blame : — Held : obligation upon the 
M,, under Article 20, as the “ overtaking ship, 
to keep out of the way, continued, although she 
had ceased to be within the area lighted by the 
sternlight, & had advanced into a position in 
which she could see the side light of the “ over- 
taken ’* ship. 

It may be tliat, where there is no risk of collision 
at the time, if, for example, the vessel comes 
witliin sight of a side light at a considerable 
distance, the “ crossing rule may come into 
force (Jeune, P.). — The Molii^re, [1893] P. 
217 ; 62 L. J. P. 102 ; 09 L. T. 263 ; 7 Asp. 
M. L. C. 364 ; 1 R. 639. 

5944. Last of three warships on crossing 

course — Foliowing vessel in front.] — The 


Melampus (1903), cited in Halsbury’s Laws of 
England, Vol. XXVI. at p. 449. 

5945. .] — S.S. Albano v, Allan Line S.S. 

Co., Ltd., Union Damppschipfsrhederei Act. 
V. S.S. Parisian, No. 5935, ante, 

5946. .1 — ^Two steam vessels approaching 

one another at a combined speed of twenty knots, 
on nearly opposite courses, were “ crossing ** 
vessels within the meaning of Article 19 of the 
Regulations for Preventing Collisions at Sea, & 
the vessel having the other on her own starboard 
side, & therefore bound to give way, had just 
crossed the other’s bows & reached, at a very 
short distance ahead of the other, a position of 
safety, green to green, when she suddenly ported. 
Those in charge of the vessel bound to keep her 
course & speed, seeing the masthead lights of the 
giving-way vessel coming into line, stopped & 
reversed ; but her stem struck the port side 
amidships of the giving-way vessel and sank her ; — 
Held : the giving-way vessel was alone to blame 
for improper porting, the other vessel, finding 
herself in the position indicated by the note to 
Article 21, that is, so close that colhsion could 
not be avoided by the action of the giving-way 
vessel alone, had, as soon as the danger became 
apparent, taken such action as would best aid to 
avert collision. — The Koning Willem IT, [1908] 
P. 125 ; 77 L. J. P. 05 ; 98 L. T. 13 ; 10 Asp. 

M. L. C. 591, C. A. 

Annotation: — Mentd. S.S. Australia v. S.S. Nautilus, [1927] 

A. G. 145. 

iv. To What Vessels Rule Applicable, 

5947. Tug with tow.] — The Milo v. The Wil- 
liam Hunter (1866), Holt, Adm. 101. 

5948. Vessel lying to.] — ^The Helvetia (1868), 
3 Asp. M. L. C. 43, n., P. C. 

Annotations: — Distd. Tho BrooinHold (1905), 91 L T. 109. 

Reid. The Jennie S. Barker, The Spindrift (1875), L. R. 

4 A. & E. 456. 

5949. .] — ^The L., a steam trawler, was 

lying to, heading to the N., with engines stopped, 
waiting for the tide, when she was run into & 
damaged by the steamship B, which was pro- 
ceeding on a course of W. i S. magnetic. Those 
on the B, saw the masthead & green lights of the 
L, on their port bow, A kept their course & speed 
until just before the collision, when they slowed, 
stopped, & reversed their engines. Those on the 
L, did nothing : — Held : Article 19 of the Collision 
Regulations applied, tSc the L, was alone to blame 
for the collision, as it was her duly to keep out 
of the way. — The Broomfield (1905), 94 Jj, T. 
109 ; 10 Asp. M. L. C. 194, D. C. 

5950. Ship not under command.] — S.S. Mbndip 
Range v, Radcliffe, No. 5655, ante, 

5951. Trawler with trawl down.] — (1) A steam 
trawler fishing in the North Sea, with her trawl 
down over her starboard quarter, & exhibiting a 
black ball to indicate how she was engaged, was 
making from two & a half to three knots on a 

N. N.E. course, when she came into collision with 
a small sailing vessel which was making about 
six knots, & heading S.W. close hauled on the star- 


5946 1. Duty to give way ,] — When 
yosBelB are croBsing each other in 
opposite dlreotlons, & there la doubt 
of their going clear, tho vesBol upon 
the port oriorboard tack la to bear 
to 8c heave about for tho vessel upon 
the starboard tack.- -Re The Nelson 
Village (1837), 1 S. V. A. 11. 156. — 
CAN. 

5945 ii. .] — ^Whon a port tacked 

vessel has thrown herself into stays 
8c become helpless, she ought, never- 


theless, to execute any practicable 
manoeuvre in order to get out of the 
way of a starboard tacked vessel ; 8c 
a starboard taoked vessel when 
apprised of the helpless ooudltion of 
a vessel which by tho ordinary rule 
of navigation ought to get out of her 
way, is bound to execute any practi- 
cable manoeuvre which would tend to 
avoid a collision. — Wilson v, Canada 
Shipping Co. (1877), 2 App, Gas. 389. 
—CAN. 

5945 iU. .] — R. V, The Harlem 


(1919), 59 S. 0. R. 853 ; 52 D. L. R. 
690.— CAN. 

5945 iv. .] — Beuoker v, Aber- 

deen Steam Trawling 8c Fishing 
Co , Ltd., [1910] S. 0. 655.— SOOT. 

q. LidbilUy of crosainQ vessel.] — 
Re The Bytown (1850), 1 S. V. A. R. 
278.— CAN. 

p. Unuswd turn in crosaina^ 

—Re The Orkbobnt (1858), 1 S. v. 
A. R. 289.— CAN. 
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board tack. Those in charge of the trawler seeing 
the sailing vessel heading for them thought that 
she wished to speak them, A; when they realised 
that this was not so, it was too late to do anything. 
The sailing vessel, owing to having no lookout, 
failed to observe the trawler until close to ; — Held : 
though the sailing vessel was to blame for having 
no lookout, the steau^ trawler was also to blame, 
for she might, by a small alteration of her course, 
have avoided the collision, & should, therefore, 
have acted under article 20 of the Regiilations for 
Preventing Collisions at Sea, by which a steam 
vessel must keep out of the way of a sailing vessel. 

(2) Not having any lookout was a distinct 
breach of the regulations (Bucknall, .T.). — The 
Craigeuachie, [1909] P. 1 ; 77 L. J. P. 145 ; 
99 L. T. 252 ; 11 Asp. M. L. C. 103. 

Annotation: — As to (1) Overd. The Grovehurst, [1910] P. 

316. 

5952. .] — Collision Regulations, 1907, 

Article 9, does not apply to a steam trawler with 
her trawl down & exhibiting the lights mentioned 
in Article 9 (d) (1), & it is the duty of steamships 
approaching her to keep out of her way. 

Paramount authority is to be given to the 
paramount obligation to obey the rules of good 
seamanship (Buckley, L.J.). — The Grovehurst, 
[1910] P. 316 ; 79 L. J. P. 124 ; 103 L. T. 239 ; 

11 Asp. M. L. C. 440, C, A. 

Annotation Apld. The HagnhUd, [1911] P. 254. 

5953. .] — ^By Article 9 (d) 1 , of the Regula- 

tions for Preventing Collisions at Sea, the exhibi- 
tion of a triplex light is rendered compulsory on a 
steam vessel “ engaged in trawling,” & an intima- 
tion is thereby given to a crossing steam vessel 
that, as the trawler, by being incumbered, is 
unable to comply with Article 19 of same Regula- 
tions, & keep out of the way, the steam vessel 
must give way, but that tlie trawler will, under 
Article 21, keep her course A speed. 

Where, therefore, a steam trawler was, as the 
ct. found, duly exhibiting the triplex light, &; 
those in charge did not stop on seeing a crossing 
steam vessel causing imminent risk by suddenly 
porting when close to, & a collision occurred : — 
Held : the crossing steam vessel was alone to 
blame, for, in the circiunstances, as a matter of 
seamanship, &, under the rules, as a matter of 
law, those in charge of the trawler were justified 
in keeping their course & speed. — T he Ragnhild, 
[1911] P. 254 ; 81 L. J. P. 1 ; 105 L. T. 446 ; 

12 Asp. M. L. C. 44. 

5954. Patrol ship speaking vessel.] — Defts.’ 
steamship JP., bound up the Bristol Channel, 
came into collision with pltfs.’ patrol steamer E,^ 
which was about to speak her & was exliibiting 
lights indicating that she was on patrol duty. 
The vessels were on crossing courses, & the F.^ 
having the E. on her own larboard side, under 
Article 19 of the Regulations for Preventing 
Collisions at Sea, had the duty of keeping out of 
the way. It was contended on behalf of the JP. 
that in the special circumstances, the object being 
not to keep out of the way but to come within 
hailing distance, Article 19 did not apply, & 
that the case was governed solely by Article 29 
(the ” good seamanship ” rule) : — Held : (1) Article 
19 applied, & in failing to take proper steps to 
keep clear of the E. the F, was to blame ; (2) the 
E. as the ” keep course & speed ” vessel was also 
to blame for altering her course & speed ; (3) the 
blame must be distributed in the proportion of 
tjiree-fotuths to the F. & ope-fourt/h to the E,~ 


The Fancy, [1917] P. 13 ; 86 L. J. P. 38 ; 116 
L. T. 224 ; 33 T. L. R. 153 ; 13 Asp. M. L. 0. 603. 

V. Narrow Channels and Particular Places. 

5955. Navigating rivers — ^Rounding bend.] — In 
inferring the intended movements of a vessel 
approaching from a contrary direction, the relative 
position of the two vessels when they first come in 
sight of each other must not alone be regarded ; 
other circumstances, such as the bend of the river, 
or the necessity of avoiding another vessel, which 
may occasion the apparent alteration of course, 
must be considered. By 25 & 26 Viet. c. 63, 
vessels navigating narrow channels are at liberty 
to go on whichever side they please, taking care to 
observe the regulations for preventing collision. 
A steam vessel coming up the river Thames came 
in sight of another steam vessel proceeding down 
the river at the time she was rounding a bend of 
the river, & for that purpose had placed her head 
in such a direction that, unless her course was 
changed, the steamers would, if the former kept 
her course, cross each other so as to involve risk 
of collision ; whereupon the steamer coming up 
the river, having the other on her starboard 
side, changed her course so as to keep out of the 
way, if the other steamer followed the direction 
in which her head was turned ; the latter not 
doing so, but pursuing her intention of rounding 
the bend of the river, the two steamers came in 
collision. A suit having been instituted against 
the steamer rounding the bend of the river : — 
Held : (1) Article 14 did not^, in the circumstances, 
fi-pply* & pltfs.* steamer was not justified by it ; 
(2) the steamer sued was acting in conformity with 
Article 18 which directs, that where by the Steering 
& Sailing Rules “ one of the two ships is to keep 
out of the way, the otlier shall keep her course,” 
& the steamer sued was not in any way to blame. 

(3) It was admitted on both sides, that this was 
not a case of two steam vessels meeting end on, 
or nearly end on, so as to require each of “them 
to put the helm to port in obedience to the Article 
13 of the Regulations (Lord Chelmsford). — 
General Steam Navigation Co. v. Hedley, The 
Velocity (1869), L. R. 3 P. C. 44 ; 6 Moo. P. C. C. 
N. S. 263 ; 39 L. J. Adm. 20 ; 21 L. T. 686 ; 18 
W. R. 264 ; 3 Mar. L. C. 308 ; 16 E. R. 725, P. C. 

Annotations: — As to (1) Consd. Esk (Ownera) v, Nlord 
(Ownei*8) (1870), L. U. 3 P. C. 436. FoUd. Malooinson v. 
General Steam Navlgraiion Co., The Hanfror & The 
Cologne (1872), L. R. 4 P. C. 519. As to (2) Consd. The 
Roanoke, [1908] P. 231. Generally, Consd. General 
Steam Navigotion Co. v. Ocoano (Owners) (1878), 3 P. D. 
60. ReM. The Franconia (1870). 2 P. 1). 8 ; The By well 
Castle (1879), 41 L. T. 747 ; S.S. Normamiiev. S.S. Pekin, 
[1897J A. C. 532; The Carlotta, 11899] P. 223; The 
Anselm (1907), 76 L. J. P. 54 ; The Olympic & H.M.S. 
Hawke (1914), 84 L. J. P. 49 ; The Echo, [1917J P. 132. 

5956. .] — It is the general practice 

for steam vessels going down the river Thames 
to keep on the north side. If, therefore, a vessel 
rounding a bend on the north side, under a port 
helm, on her way up the river, sees the red light 
of one roimding the same bend on her way down, 
over her starboard bow, & nearer the nqfth side 
than she is herself, she is not justified in supposing 
that the vessel coming doMm will cross her north 
& pass her on her port side. Vessels under these 
circumstances are not crossing vessels within 
Artide 14 of the Steering &; Sailing Rules. — 
Malcomson V. General Steam Navigation Co., 
The Ranger & The Cologne (1872), L. R. 4 P. C. 
519 ; 9 Moo. P. 0. C. N. S. 362 ; 27 L. T. 769 ; 
21W. R. 273; 1 Asp. M. L. 0. 484 ; 17 B. R. 646, 
P. C. 

Annotations : — Befd. General Steam Navigation Co. v, 
Oceano (Owners) (187 8), 3 P, D, 60 ; The WInstanley, 
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S.S. Normandie v. 8.S. Pekin, [1897] 

„ : -.]— The croasing of vessels 

recrossmg so as to involve risk of collision/* & 
the consideration which arise in regard to vessels 
in the open sea are not the same as those which 
apply to the reaches of a winding river. Whether 
j vessels are “ crossing vessels *’ in a river 
depends on their presumable courses, & the 
question, therefore, always turns on the reasonable 
mference to be drawn as to a vessel’s future course 
from her position at a particular moment, & this 
greatly depends upon the nature of the locaUiy 
\^ere she is at that moment. — Normandie 
(Owners op Norwegian S.S.) v, Pekin (Owners 
OP British S.S.), The Pekin, [1897] A. O. 532 ; 

’ 77L. T. 443; 13 T. L. R. 487 ; 
8 Asp. M. L. 0. 367, P. C. 

Annotationn —Apia. S.S. Albano v. Allan Lino S.S. ('Jo., 
Union DampfMhlffsrhcderci Act. v, S.S. Parisian. [19071 
A. C. 19.S. ReM. S.S. Olympic v. Blunt. S.S. Olympic 
?• Admiral ot United Kingdom (1914). 112 

L. J . 49. 


5958. .] — A steamship going down the 

river Elbe, & seeing the three lights of a steam tug 
ahead or a little on her port bow, ported to give 
more room, thereby bringing herself well over to 
her proper starboard side of the channel ; but the 
tug starboarded & got on to the starboard bow, 
whereupon the steamship slightly starboarded & 
steadied, bringing the vessels green to green at 
half to three-quarters of a mile & about a point 
& a half on tlie starboard bow. The tug then 
ported back, & whilst crossing tlie bows of the 
steamship, was sunk in coUision. The tug was 
found alone to blame for wrongful manoeuvring 
without helm signals : — Held : the steamship was 
also to blame, for when those in cliarge saw that, 
though they had starboarded & steadied, the 
green light of the tug did not broaden, but was, for 
an appreciable time, getting finer on their star- 
board bow, they ought to have realised that there 
was ‘‘ risk of collision ** within the meaning of the 
preliminary Article to the Steering & Sailing 
Rules of the Regulations for Preventing Collisions 
at Sea, & they should, therefore, as a matter of 
seamanship under Article 29, have at once stopped 
& reversed.— The City op Berlin, [1908J P. 110 ; 
77 L. J. P. 76 ; 98 L. T. 298 ; 11 Asp. M. L. C. 
4, C. A. 

Board, A’j; p. Arlidgre 

(191,1), 11 L. G. 11. 118G. 

5959. Narrow channels — Turning ship — In Bos- 
phorus.] — Chittagong (Owners) v, Kostroma 
(Owners), [1901] A. C. 597 ; 70 L. J, P. C. 121 ; 
85 L. T. 430 ; 9 Asp. M. L. C. 252, P. C. 

5980. Not giving enough room,] — A 

warship, the Hawke, & a largo Atlantic liner, the 
Olympic, approaching each other on crossing & 
converging cc^urses in the Solent, off the Isle of 
Wight, came into collision : — Held : the real cause 
of collision was that the Olympic, having the 
Hawke on her starboard hand & the consequent 
duty to keep clear, took too wide a sweep round the 
West Brambles Buoy, & having plenty of sea 
room failed to avail herself of it & keep clear of 
the Hawke as she could & ought to have done. — 
Olympic (Owners) v. Blunt, Olympic (Owners) 

V, Admiralty Comrs., [1915] A. C. 385 ; 84 L. J. P. 
49 ; 112 L. T. 49 ; 31 T. L. R. 64 ; 12 Asp. M. L. C. 


680, H. L. ; affg, S. 0. sub nom. The Olympic & 
H.M.S. Hawke, [1913] P. 214. 

Annotations : — Refd. S.S. Ordnna t?. Shippinfir Controller, 
[19211 1 A. C. 250. Mentd. Nash v, Rochford R. D. C., 
[1917] 1 K. B. 384. 


5961. Vessel entering or leaving dock.] — The 
St. Audries, No. 6140, post. 

5962. — — .] — ^A collision occurred in the river 
Mersey, about off the North end of the Liverpool 
landing stage, between a steamship which was 
proceeding down, without steam up, in tow of two 
tugs at a distance of about one-third of the river 
from the landing stage, & another steamer which 
had been lying just before the collision in the 
Prince’s Half-tide Dock entrance, & which came 
out into the river dming a strong flood tide at 
full speed under hard aport helm on tlie star- 
board side of the first steamship : — Held : the 
crossing rule. Article 19 of the Sea Regulations, 
1897, as introduced by Article 1 of the Mersey 
Regulations, did not apply so as to bind the first 
steamship to keep out of the way of the other, — 
The Sunlight, [1904] P. 100 ; 73 L. J. P. 25 ; 90 
L. T. 32 ; 9 Asp. M. L. C. 509. 


An^iations :—Comd. The Llanelly, [19141 P. 40. 
The GuH of Suez (1921), 125 L. T. 653. 


Befd. 


5963. — —.] — Pltfs.’ steamsliip, bound to Barry 
Roads, Bristol Channel, for orders, passed the 
signal station without receiving them, &, proceed- 
ing on in an Easterly direction towards Barry Dock, 
came into collision with defts.’ steamship, passing 
out in a Southerly direction from between the 
breakwaters : — Held : defts.’ vessel was not, in the 
circumstances, to blame, for, assuming the cross- 
ing rule to apply, a dcjparturc from that rule was 
justified by Article 27 in order to avoid immediate 
danger, as, considering the narrowness of the 
entrance, the shallowness of the water, the set of 
the tide, & the position of the breakwaters, revers- 
ing sooner than she did might have put lier ashore. 

Qu. : whether the Regulations for Preventing 
Collisions at Sea apply to the case of a vessel coming 
out of dock in circumstances similar to those under 
which defts.’ vessel was placed. — The Hazel- 
mere, [1911] P. 69 ; 80 L. J. P. 25 ; 103 L. T. 890 ; 
11 Asp. M. L. C. 536, a A. 

5964. ,] — The Regulations for Preventing 

Collisions at Sea apply in the Mcrecy but where 
one of two steam vessels “ crrissing so as to involve 
risk of collision *’ is a vessel coming out of dock, 
it is impossible to apply Ai ticle 1 9 before a certain 
time in the course of her manceuvres & the two 
vessels must navigate in accordance with the Rules 
of good Seamanship, Article 29 ; Svmble : it 
depends on the distance the one vessel has got from 
the dock & on the distance the other vessel is from 
her when there becomes “ risk of collision ” 
whether Article 19 is applicable or not. — The 
Li^nelly, [1914] P. 40 ; 83 L. J. P. 37 ; 110 L. T. 
269 ; 30 T. L. R. 154 ; 12 Asp. M. L. C. 485, D. C. 
Annotation The Gulf of Suez (1921), 125 L. T. 653. 


5965. .] — Regulations applicable to the 

Prevention of Collisions at Sea apply in the Mersey, 
but where one of two steam vessels “ crossing so 
as to involve risk of collision ” is a vessel pro- 
ceeding out of dock, Article 19 of the Regulations 
for Preventing Collisions at Sea, 1897, cannot be 
applied before a certain time in the course of the 
vessel’s manoeuvres, & the two vessels must 
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59601. Narrow channels — Not giving 
enough room .] — Cameronia (Owners) 
V. Hauk (Owners), [1927] S. C. 618. — 


Itoundiny bend.] — Two 


vosselb will not come within the 
crossing rule, whatever their bearings 
from one another, while rounding a 
bond in a narrow channel, w'hon there 
is no indication that either vessel is 
in fact crossing the channel & when 
they arc keeping on oppoBlt<e sides of 
the channel or one is keeping in xuid- 


chamiol, so that the vessels on the 
courses to ho reasonably attributed to 
them will pass clear of each other. — 
K. V. Despatch, Border Line Trans- 
portation Co. V. McDoxjgal (1916), 
34 W. L. R. 123 ; 10 W. W. R. 230.— 
CAN. 
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Sect, 3 . — The sea regulations : Sub-sect, 6, D, (e) v,, 

, ini. dh viii.f cfc ' ‘ “ ’’ 

adhere to the Rules of Good Seamanship provided 
for in Article 29. The distance that has been 
covered by the vessel proceeding from the dock 
& the distance at which the other vessel is from 
her when the “ risk of collision ** become apparent 
are to be taken into account in considering whether 
Article 19 is applicable or not. — The Gulp op 
Suez (1920), 37 T. L. R. 60 ; on appeal, [1921] P. 
318, 0. A. 

5966. Approaching pilot station.]— Two vessels 
bearii^ down at the same time from different 
directions upon a well-known pilot station to take 
pilots on board are to be treated as crossing vessels 
within Article 14 of the Regulations for Preventing 
Collisions at Sea, if their courses, if continued, 
would intersect ; & the fact of their seeking pilots 
at the same place is not such a special circum- 
stance within Article 19 as will take them out of 
the operation of the Rule requiring that the ship 
which has the other on her own starboard hand 
shall keep out of the way of the other. — The 
Ada, The Sappho (1873), 28 L. T. 825 ; 2 Asp. 
M. L. G. 4, P. 0. 

AnnoiaiUms : — Apld. S.S. Albano v. Allan Line S.S. Co., 

Union DamplschifCMrhedorei Act. r. S.S. Parisian, [1907] 

A. C. 193 ; The Roanoke, [1908] P. 231. 

vi. Fog. 

5967. General rule.] — ^The C, while proceeding 
at the rate of about three knots an hour in a thick 
fog, heard the whistle of another steamship about 
four points on the port bow. The C. kept her 
course A speed, & the whistle of the other vessel 
was heard to be apparently broadening. Shortly 
afterwards the other steamship was seen close to 
& bearing five or six points on the port bow of 
tlie C. The engines of the C. w^ere then at once 
stopped &; reversed, but a collision occurred : — 
Held : the C. was in part to blame for the collision 
for having failed, in accordance with Rule 10, 
Regulations for ^eventing C-ollisions, when the 
other ship’s wliistle was first heard, to stop her 
engines, A afterwards to navigate with caution 
until all danger of collision was over, & was not 
justified in continuing her speed under Article 21. 
Although Article 21 of the Regulations for Pre- 
venting Collisions at Sea directing a ship to keep her 
course & speed is a general rule, it is qualified by 
Article 10 & hence where two steamships in a fog are 
crossing, each ought to stop her engines if she hears 
the whistle of the other forward of her beam. — The 
Cathay (1899), 81 L. T. 391 ; 9 Asp. M. L. C. 35. 
Annotation Refd. The King (1911), 27 T. L. 11. 624. 

5968. .] — ^The Kino, No. 5030, ante. 

vii. Sailing Ships, 

5969. General statement of rule.] — ^The Dap- 
per V. The Lady Nobmanby (1865), 14 L. T. 
895 ; 2 Mar. L. C. 384. 

5970. .] — ^The Superb v. The Florence 

Braginton (1805), 2 Mar. L. C. 237. 

5971. Duty of vessel on port side.] — Collision 
by two sailing vessels crossing & having the wind 
on opposite sides : — Held: by the 12th Article 
of the Rules in the schedule to the Order in Council 
of .Jan. 9, 1863, passed in pursuance of 25 & 26 
Viet. c. 03, s. 25, the vessel on the port side was 
bound to get out of the way of the vessel on the 
starboard side, unless she had the wind free. — 
Dean v, Mark, The Constitution (1864), 2 Moo. 

P. 0. C. N. S. 453 ; Brown. & Lush. 324 ; 10 L. T. 
894 ; 10 Jur. N. S. 831 ; 16 B. R. 972, P. C. 

5972. Duty of vessel sailing free.] — Where two 
ships are crossing each other, the one «A.iling free 


Navigation. 

&; the other closehauled, it is the duty of the ship 
sailing free to ^ve way on one side or other to the 
ship that is closehauled ; where the one ship 
is to keep out of the way, the other is to keep her 
course ; subject to anv special circumstances in 
each particular case which may render a departure 
from the above rules necessary in order to avoid 
immediate danger. — T he Boanerges & The 
Anglo Indian (1866), 2 Mar. L. C. 239. 

5973 . .] — ^Article 12 of the Sailing Rules, 

26 & 26 Viet. c. 63, s. 25, provides that, “ When 
two sailing ships are crossing, so as to involve risk 
of collision, then, if they have the wind on different 
sides, the ship with the wind on the port side shall 
keep out of the way of the ship with the wind 
on the starboard side ; except in the case in which 
the ship with the wind on the port side is close- 
hauled & the other ship free, in which case the 
latter ship shall keep out of the way ; but if 
they have the wind on the same side, or if one 
of them has the wind aft, the ship which is to 
windward shall keep out of the way of the ship 
which is to leeward.” Article 18 : “ Wliere, by 
the above rules, one of two ships is to keep out of 
the way, the other shall keep her course subject 
to the "qualifications contained in the following 
Article.” Article 19 : ” In obeying & construing 
these rules, due regard must be had to all dangers 
of navigation, & due regard must also be had 
to any special circumstances which may exist in 
any particular case, rendering a departure from 
the above rules necessary, in order to avoid 
immediate danger.” 

A collision took place between two sailing vessels 
crossing, the wind being about S.S.B., & the 
vessel C. steering about N.N.E., the vessel S, 
about W. by S. ; the vessel C, did not ” keep out 
of the way,” but kept her course, &; the vessel 8,, 
instead of keeping her course, ported her helm, 
alleging “ immediate danger ” as a reason for so 
doing : — Held : both vessels were to blame — 
the vessel C. for not having kept out of the way, 
in accordance with the provision in the last clause 
of Article 12 ; & the vessel S, for not having kept 
her course, but having improperly ported her helm, 
there being no evidence of “ immediate danger ” 
to justify a departure from Article 18 . — The 
Spring (1806), L. R. 1 A. & E. 99 ; 12 Jur. N. S. 
788 ; 14 W. R. 975. 

5974. Duty to keep course where other to give 
way.] — T he Spring, No. 5973, ante, 

5975. Duty of vessel hove to on port tack.] — 

A sailing vessel hove to on the port tack is bound 
to keep out of the way of a crossing vessel imder 
sail closehauled on the starboard tack. — The 
Rosalie (1880), 6 P. D. 245 ; 50 L. J. P. 3 ; 44 
L. T. 32 ; 4 Asp. M. L. C. 384. 

Annotation : — Bela. The Olympic & H.M.S. Hawke, [1913] 

P. 214. 

viii. Warships, 

5976. Duty of ordinary vessel to keep clear.] — 

The Cambridge (1903), cited in [1911] P. at p. 
146, C. A. 

Annotation ; — Consd. The Hero, [1911] P. 128. ^ 

5977. .] — It is improper navigation for a 

vessel crossing a fleet of her Majesty’s ships to keep 
her course & speed, although a single ship proceed- 
ing in the same course as the fleet would, under 
Article 19 of the Regulations for Preventing 
Collisions at Sea, be bound to keep out of the way 
of the crossing vessel. The fact of meeting such a 
fleet is a “ special circumstance ” within Articles 27 
& 29 of the Regulations. — H.M.S. Sans Pabbil, 
[1900] P. 267 ; 69 L. J, P. 127 ; 82 L. T. 006 ; 16 
T. L. R. 390 ; 9 Asp. M. L. 0. 78, 0. A. 

Annoto«ont :-~0oilid. The Sutle 3 (1904), 20 T. L. R. 609; 
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TM aero, p. 1Z8 : S.8. Alexander Shnkofl v. 

S.S. Gothland, S.S. Larenbergr v. S.S. Gothland, [1921] : 
i A* » Angrlo-Newfoundland Deyolopment Co. v. 

Paolflo Stoam Navigation Co., [19241 A. CT 406. B^. 
The Anaolm. [1907] P. 151 ; The Etna, [19081 P. 289 ; 
The Olympic & H.M.S. Hawke, [191.3] P. 214 ; H.M.S. 
King Alfred, (19141 P. 84 ; Admiralty Comra. v. S.S. 
Volute, [1922] 1 A. 0. 129. 


5978. .] — A flotilla of torpedo boat 

destroyers, proceeding down the English Channel 
in two lines of close formation, sighSid the mast- 
head & red lights of a merchant steam vessel 
drawing across the head of the starboard, & ap- 
proaching the port, division. When in the position 
of a crossing vessel with regard to the second 
destroyer of the port division, the officer in charge 
of that destroyer kept his station until danger was 
imincnt, & then, putting his engines full speed 
ahead, tried by hard-a-porting to throw his star- 
board quarter clear but failed to get scross the 
bows of the merchant vessel. In an action of 
damage by collision ; — Held : both ships were to 
blame, the merchant vessel for bad look out, 
whereby she got in between the two lines of the 
flotilla, without regard to the Board of Trade 
notice warning single ships to keep out of the way 
of a squadron of warships, & then persisted in 
maintaining her course & speed under Regulations 
for Preventing Collisions at Sea, Article 21, when 
she should have acted imder article 27, & in the 
special circumstances, passed down between the 
two lines of the flotilla. The destroyer was also to 
blame, for, under the article of the King’s Regula- 
tions equivalent to article 19 of the Regffiations for 
Preventing Collisiono at Sea, it was the duty of the 
officer in charge, having the merchant vessel on 
his own starboard side, to keep out of the way, &, 
though ho was required under the King’s Rej^a- 
tions to keep liis station & not change the course, 
except ^ avoid immediate danger, &, therefore, 
was entitled to a reasonable time to see what the 


merchant vessel would do, he had, in the circum- 
stances, delayed action too long. — T he Etna, 
[1908] P. 269 ; 77 L. J. P. 138 ; 98 L. T. 424 ; 24 
T.L.R.270; 11 Asp. M. L. C. 30. 

Annotation .*—11014. The Hero, [1911] P. 1*28. 


5979. .] — ^A Spanish steamship belonging to 

pltfs. was proceeding in the North Sea on a course 
N. 21° W., ^ a squadron of five British cruisers 
steering N. 27° B. were approaching abaft her port 
beam, three cruisers being in line & one smaller 
cruiser being on each side of the leading cruiser. 
The Board of Trade Notice, 1897, in effect warns 
single ships to keep out of the way of, &; avoid 
passing through, a squadron of warships, but 
pltfs.’ officers, being Spaniards, had not heard of 


Spanish, deft, was alone to blame. — K ing 
Alfred, [1914] P. 84 ; 83 L. J. P. 61 *, 109 L. T. 
956 ; 30 T. L. R. 102 ; 12 Asp. M. L. C. 401. 

( / ) Risk of Collision between Steamer and Sailing 
Vessel, 

i. Steamer Running Free, 

5980. General rule.] — The Trident, being a 
steamer, must of course be considered as a vessel 
sailing free, though the wind & tide are against her 
(Dr. Lushington). — The Lord Saumarbz (1848), 
6 Notes of Cases, 600 ; 9 L. T. 811. 

6981. .] — The Isaac Allerton (1848), 9 

L. T. 811. 

5982. .] — The London Merchant (1849), 

9 L. T. 811. 

5983. .] — The steamer knows her duty, she 

knows that she is to be considered a vessel having 
the wind perfectly free, & that it is her duty to get 
out of the way (Dr. Lushington). — The Vivid 
(1849), 7 Notes of Cases, 127 ; 9 L. T. 811. 

5984. .] — The Kingston-by-Sea, No. 5985, 

yost, 

5985. Steamer with merchant vessel in tow.] — 

Defence of a vessel in a cause of damage, that from 
the proximity of the two vessels, & the fact of the 
damaging vessel missing stays in consequence of a 
sudden squall of wind, the collision was inevitable, 
not sustamed. 

Semble : if a vessel in close proximity to another 
vessel is put in stays & misses, it is the duty of the 
persons on board to square the mainyard & so let 
the vessel pay off. 

. It is true, a steamer is considered always to have 
the wind free ; but it does not, in my opinion, 
follow, that a steamer having a merchant vessel 
in tow is always free. That will depend, I conceive, 
upon the state of the wind & weather, the direction 
in which the steamer is towing, & the nature of the 
impediments that she may meet with in her course. 
{per Cur.). — The Kingston-by-Sea (1849), 3 Wm. 
Rob. 152 ; 6 Notes of Cases, 651 ; 9 L. T. 811 ; 10 
L. T. 242 ; 166 E. R. 920. 

Annotatiana : — Apld. Maddox v. FiHber, The Independencp 

(1861), 14 Moo. P. C. C. 103. Refd. The Milan (1861), 

LuHh. 388 ; The Thuringia (1872), 41 L. J. Adm. 44. 

ii. Incumbered Steamer — Tug ayid Tow, 

5986. Duty to give way to sailing vessel.] — 
The vessel towed & the vessel towing are to be con- 
sidered as one long steamer, for the conduct of 
which the vessel towed is responsible, &• a vessel 
being so towed at night is bound to avoid other 
vessels. 


this notice. The Spanish steamship hoisted the 
Spanish ensign in compliment to the cruiser, & 
kept her course & speed until just before the 
collision, purporting to act under Article 21 of the 
Sea Regulations ; & the second cruiser in line came 
into collision with her, deft., the navigating officer 
in charge of the cruiser, being negligent among 
other respects in not manoeuvring to keep out of 
the way until too late. The Spanish si^amship 
was charged 'svith negligence in not keeping out 
of the way of the squadron & in not obeying the 
Board of Trade Notice. Pltfs.’ master ^ deft, both 
testified at the trial that by the regidations which 
applied it was the duty of the Spanish steamship 
to keep her course & speed, & of the cruiser to keep 
out of the way : — Held : in the circumstances the 
Spanish steamship was not negligent in keeping 
her course & speed under Article 21 of the Sea 
Regulations ; as regards the Board of Trade 
Notice, pltfs.’ officers being Spaniards & not having 
heard of the notice, were not negligent as regards 
it, & deft, knowing that the other vessel was 


It was her duty, being in fact a steamer, to get 
out of the way of another vessel that she was 
meeting (Lord Chelmsford). — Stevens v. Gour- 
de y, The Cleadon (1860), 14 Moo. P. C. C. 92 ; 
Lush. 158 ; 5 L. T. 694 ; 15 B. R. 240, P. 0. 
Annotations : — Consd. Maddox v, Fishor, The Indepondonoc 
(1861), 14 Moo. P. C. C. 103. Distd. Union S.S. Co. v. 
The Arocan, The American & The Syria (1874), L. R. 6 
P. C. 127. Consd. The Devonian, [1901] P. 221. Refd. 
MoCowan v. Bain, The Niobo, [1891] A. C. 401 ; The 
EngliFihman & The Australia, [1894] P. 239. 

5987. .] — The Arthur Gordon, The Inde- 

pendence, No. 5912, ante, 

5988. .] — ^A schooner, closehauled on the 

starboard tack at night, saw the starboard light &; 
the two towing lights of a steam tug three points 
on her port bow about a mile off. The schooner 
kept her luff. The steam tug had a fully laden ship 
in tow, &> was steaming against a head wind in the 
open sea. The steam tug kept her course until it 
was too late to get out of the way of the schooner, 
& the steam tug ^ the schooner came into collision : 
— Held: the schooner was right in holding her 
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course, Sn the steam tug was alone to blame. — The 
Warrior (1872), L. B. 3 A. & E. 553 ; 27 L. T. 
101 ; 21 W. K. 82 ; 1 Asp. M. L. C. 400. 

^nnojoiwn Consd. The American & The Syria (1874), 

31 Xj. T. 42. 

5989. .] — The steamship A, found at a 

foreign port the iS'., a screw steamship, totally 
disabled in her machinery ; both vessels belonged 
to the same owner. The captain of the A., to 
protect his employers’ interest & earn salvage 
from the owners of the cargo of S.» took the S. in 
tow, & towed her into the English Channel, & 
whilst so doing came into collision with a sailing 
ship close hauled on the starboard tack. The 
damage done by the A. caused the sailing ship to 
smk, but before she sank the S, ranged up along** 
side of her & came into contact with her. The A. 
first saw the green hght of the ship at a distance of 
three quarters of a mile, & then, instead of slacken- 
mg speed or starboarding her helm, attempted to 
cross the bows of the ship. The ship saw at two 
miles’ distance the A, & S., with a great length of 
hawser between them, & the red lights of both, & 
kept her courae i^Held : (1) the A. was to blame 
for the collision ; (2 ) having regard to the excep- 
tional circumstances under which the towing was 
undertaken, the governing as well as the motive 
power being wholly with the A., the S. was not 
liable to be condemned in damages occasioned by 
the collision. The S» cannot be deemec’ . in intend- 
ment of law, to be one vessel with the A., or liable 
for her negligence. 

(3) [The regulations for preventing collisions at 
sea] direct that where the courses of two vessels 
involve risk of collision, the steamsliip shall keep 
out of the way of the sailing ship, & that the 
sailing ship sh^ keep her course, subject to due 
regard to dangers of navigation & to special 
circumstances rendering a departure from the 
rule necessary in order to avoid imraediak^ danger 
(Sir K. P. Collier). — Union S.S. Co. v. Aracan 
(Owners), The American & The Syria (1874), 
L. B. 6 P. 0. 127 ; 43 L. J. Adm. 30 ; 31 L. T. 
42 ; 22 W. B. 927 ; 2 Asp. M. L. C. 350, P, C. 

to (2) Consd. The Englishman & The 
^ Dovoushlro v. Barge 

IjCsliG, [1912] A., 0. 634. Ezold. U’lio liflin. Tbo GrftV' 

Befd. The Niobe 

(ICO?/, 10 r', JO. 53. 

6990. Duty of sailing vessel to avoid colUsion.l— 
The Jane Bacon, No. 5110, ante. 


iii. Duiy of Steamahip. 

See Sea Begulations, 1910, Statutory Buies & 
Orders, 1910, p. 457, Article 20. 

6991. To give way.] — In a cause of collision 
against a steam vessel, the ct., assisted by Trinity 
Masters, pronounced for damages & costs ; holding 
that the steam vessel, being more under command, 
& manifestly having seen the other vessel, was to 
blame. — The Shannon (1828), 2 Hag. Adm. 173 ; 
166 E. B. 208. 

6992. — .] — ^A steam vessel, proceeding at the 
rate of 9 knots an hour, m a dark night, meeting a 
sailing vessel, closehaxiled on the starboard tack, 
&, porting her helm, struck & sunk the sailing 
vessel, made responsible for the loss. 

Giving way means . . . they were to give way by 
porting or starboarding the helm, as the case 
might require (Dr. Lushington). — ^The Gazelle 
(1840), 2 Wm. Bob. 515 ; 5 Notes of Cases, 101 ; 8 
L. T. O. S. 294 ; 10 Jur. 1065 ; 166 E. B. 850. 

5993. .] — Collision between a steamer & a 

sailing vessel, the former lield to be in fault, for 
not wearing in time. — The Osmanlt (1850), 7 
Notes of Cases, 507. 

5994. .] — The Clarence, No. 0407, post. 

5995. .] — The galliot A. running up Channel 

sees the green light of steamer S. three or four 
points on her starboard bow, & starboards her 
helm ; then she sees the red light appear & ports. 
A collision ensues ; the stem of the S. coming in 
contact with the A .*« port midships : — Held : the 
A. was justified in starboarding when she saw the 
green light, & afterwards in porting when she saw 
the red light appear, & the mode of the collision 
showed that the S. either starboarded her helm, 
or ported too late, or did not port at all. — The 
Sylph (1857), Sw. 233 ; 166 E. B. 1112. 

5996. .] — The Imogene v. The Falcon 

(1857), 5 L. T. 462. 

5997. .] — The Auspicious v. The Undine 

(1857), 5 L. T. 462. 

5998. .] — The Smuggler v. The Teutonia 

(1858), 5 L. T. 402. 

5999. .] — The Leandek v. The North 

Amp:rican (1858), 5 L. T. 462, P. C. 

6000. .] — ^The Tarsa V. The Ironmaster 

(1858), 5 L. T. 402. 

6001. .] — A foreign steamer met at night in 

the river Thames, two brigs advancing in parallel 
courses fi*om fifty to sixty fathoms apart from each 
other. The steamer, instead of porting her helm, 
attempted to pass between them, & thereby caused 
a collision, by which one of the brigs was lost. The 


PART XII. SECT. 8. SUB-SECT. 6.- 
D. (f) iii. 

6991 i. To give twzj/.] — When i 
garner & a sailinfir vessel meet. It i 
me duty of the steamer to give way 
« If her master Is in doubt as to th 
position or course of the sailinj 
vessel, he should slacken speed 
though It is the duty of the sailinj 
vessel then to keep her course, tha 
does not necessarily mean to keep th( 
a^e direction by compass. — T hi 
^BY (1880), 6 V. L. K. (Adm.) 1.- 

5991 ii. .] — He The Araoian, R 

6991 iiL .r— He 'The Churchill 

<1®70), 2 Q. L. li 

1A4. — CAN. 

n 8??? NoRMi 

(1875). 1 Q. L. H. 211.— can. 

•] — A. steam tug pro- 

the river St. La^nce 
i^arques, & in passing betwoor 
colUslonwlth one 
which ported her helm HeW ,* both 


were in fault, the tug for not keeping 
out of the way, & the baniuc for not 
keeping her course. — Re The Hanger 
(1876), 3 Q. L. H. 21.— CAN. 

6991 vi. .] — Where a steamer, 

shortly after leaving her moorings, 
came Into collision with a sail boat, 
towing timber : — Held : in support of 
her plea of inevitable accident, the 
steamer must show an overruling 
force or vis major which could not 
have been avoided by waiting at her 
mooring berth until such time as the 
promoter’s boat had passed ; & also 
that after she had left ner berth it was 
Impossible for her to keep out of the 
way of the boat. — Re The Union 
(1876). 2 g. L. R. 186.— CAN. 

6991 viJ. .] — The Lake Cham- 

plain (1878), 4 Q. L. R. 337.— CAN. 

6991 vili. .]~The Cybkle (1879), 

5 Q. L. K. 262.— CAN. 


5991 ix. Where a sailing vessel 

& a steamship wereT meeting nearly 
‘‘end on " & the former ported while 
the latter starboarded : — Held : the 
former was In fault for not keeping 
her course & the latter for not stopping 


or slackening her speed. — The Bothal 
& The Nelson (1882), 8 Q. L. H. 163. 
—CAN. 

5991 X. .] — Collier r. Wright 

(1895), 24 S. C. H. 714.— CAN. 

6991 xi. .] — Brine 17. The Tiber 

(1900), 6 Exch. C. 11. 402.— CAN. 

6991 xii. .]—Buttv. Dartmouth 

Ferry Comahssion (N. 8.) (1906), 
1 E. L. R. 139— CAN. 

6991 xiii. .1 — Smith v. Mac- 

kenzie (One.) (1918), 17 KxQh.Kj. R. 
493.— CAN. 

6991 xiv. .] — The Iron Duke 

(1803), Holt. Adm. 227.— IR. 

6991 XV, .1 — A Steamer, so soon 

as the risk of collision with a sailing 
vessel commences, is bound to keep 
out of the way by throwing off steam 
or reversing her engines. Then arises 
the collateral obligation of the sailing 
vessel to keep her courso, & she can bo 
excused from departure from it only 
by showing that she did so to avoid 
imminent danger. — The General Lee 
(1869), 3 I. L. T. Jo. 226.— IR. 
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teamer held to blame. — ^N orth German Lloyd 
'.S. Co. V. Elder, The Schwalbe (1801), 14 Moo. 

\ C. 0. 241 ; Lush. 239 ; 1 Mar. L. C. 42 ; 16 
S. B. 296, P. 0. 

Innotationa Beld. Trask v. Dowie, The Carrier Dove 

(1863), 2 Moo. P. C. O. N. S. 260; The Iona (1867h 

L. R. 1 P. C. 426 ; The Velasquez fl8C7), L. R. 1 P. C. 

494 ; The LMa (1872h 25 L. T. 887 ; Oakley v. Speedy 

(1879), 40 L. T. 881 ; The Benue, [19101 1 P. 88. 

6002. .] — Pauline Constance Eleonore 

Owners, etc.) v. Hamburgh American Steam 
^ACKET Co., The Germania (Owners), The 
>BRMANIA, No. 6214, ante. 

6003. .] — In a case where a collision occurred 

between a sailing vessel & a steam tug hove to with 
ler engines stopped : — Held : it was the duty of 
he steam tug to have kept out of the way of the 
jailing vessel. — The .Tbnnie S. Barker, The 
jJpiNDRiFT (1876), L. B. 4 A. & E. 456 ; 44 L. J. 
A.clin. 20; 33 L. T. 318 ; 3 Asp. M. L. C. 42. 
dnnoiation : — Distd. The Gladys, [1910] P. 13. 

6004. Right to assume correct behaviour 

9f sailing vessel J — ^A steam vessel going down 
channel on a dark night, on seeing the lights of a 
ship ahead, ported her helm, but did not put it 
hard-a-port in the fii’st instance : — Held : she did 
all that she was called upon to do, having reason 
to expect that the ship would either have kept her 
course or put her helm to port. — ^The Sappho 
(1845), 9 Jur. 560. 

iv. Duty of Sailing Vessel. 

See Sea liegulations, 1910, Statutory Buies & 
Orders, 1910, p. 457, Article 20. 

6005. Duty to keep course.] — She [the steam- 
ship] was bound to show' she took all the proper 
measures in order to avoid the collision ; but if it 
should appear that she did not take the proper 
measures to avoid the collision, & that also the 
sailing vessel was to blame for altering her coui'se, 
it signified not whether she ported or starboarded 
but that she altered her coui’se, & thereby con- 
tributed to the collision (Dr. Lushinoton). — 
The Una v. The Thomas Lea (1860), Holt, Adm. 
240 ; 14 L, T. 834 ; 2 Mar. L. 0. 389. 

6006. Unless departure necessary to avoid 

danger.] — Collision in the Atlantic ocean at mid- 
night between G. a steamship of unusual size & 
tonnage, & J. & sailing vessel. 

G. going at a rate of between 12 13 knots an 

hour. J. sailing closehauled on the “ port tack,” 
& being two or three miles distant, when she first 
sighted G., instead of keeping her course, ported 
her helm; — Held: (1) under Ai’ticlo 18 of the 
Sailing Begulations, issued in pursuance of 25 & 26 
Viet. c. 63, it was the duty of J. to have kept her 
course without alteration, unless, as provided by 
Article 19, the danger of collision was so imminent 
when G. was sighted as to render a departure from 
Article 18 necessary to avoid danger, & she w'as, 
therefore, partly to blame for the collision, having 
contributed to it by porting ; (2) G, was also to 
blame, as, even if J. had kept her course, from the 
rate of speed G. was advancing a collision was 
inevitable, it being, under Article 16 of the Sailing 


Begulations, the duty of a steamer meeting a 
vessel to reverse her engines & slacken her 
speed in sufficient time, so as, having regard to the 
state of the weather, as far as possible, to avoid a 
collision. — Great Ship Co. v. Sharples, The 
Great Eastern (1864), 3 Moo. P. C. C. N. S. 31 ; 
Browni. & Lush. 287 ; Holt, Adm. 167 ; 11 L. T. 5 ; 
2 Mar. L. C. 97 ; 16 B. R. 12, P. C. 

AnrMUvlicm .—As to (1) Reid. The Agra & Elizabeth Jenkins 

(1867), L. R. 1 P. C. 501. 

5007. .] — A collision took place 

between a sailing ship & a steam ship on a dark 
night, the wind S.S.E., the sailing ship steering 
N.B. by E., the steamship S.S.W., so that the 
lights of the sailing ship were seen about foi^ 
points on the starboard bow. The sailing ship 
instead of keeping her course, po^d her helm; 
thereupon the helm of the steam ship was put hard 
a-port, & her engines were reversed : — Held : the 
steam ship was solely to blame for the collision.— 
The Lady Jocelyn (1866), 12 Jur. N. S. 965. 

5008. As against trawler under command.] 

— The Tweedsdale, No. 6013, post . 




-.Tww TTiyrnM flARTT.E. No. 


5581, ante. 

6010. Except In exceptional circumstances.] 

—The fact that a steamship is neglecting to keep 
out of the way of a sailing ship does not make it 
the duty of the sailing ship to take mcasm-es to 
avoid a collision, except possibly in very excep- 
tional circumstances, because it is possible for a 
steamship to act for a sail in g ship up to almost the 
last moment, & any action on the part of the sailing 
ship might be liable to increase risk of collision. 

The H. was approaching the sailing ship S. for 
several minutes, with her masthead He i*ed lights 
open, on the starboard bow of the S.^ The S. kept 
her course till a collision was imminent, & then 
hard-a-ported, but the H. with her port side struck 
the stem & port bow of the S. The H. admitted 
that she was to blame, but contended that the S. 
was also to blame for breach of Article 23 of the 
Begulations in not manoeu\Ting for the H. after 
she saw the H. persisting in doing notlnng to keep 
out of her way ; — Held : the S. was not to blame, 
as the circumstances were not such as to require 
the S. to alter her course (to manoeuvre for the H . — 
The Highgatb (1890), 62 L. T, 841 ; 6 Asp. 


6011. Sailing ship passing through column 

of warships.] — ^A squadron of warships were stew- 
ing N.N.VV. in two columns, each column consist- 
ing of four ships* Bach ship was two cables distant 
from the ship next ahead of her measured from 
foremast to foremast. The wind was southerly. 
A sailing vessel was seen on the port bow approach- 
ing the port column of the squadron, showing her 
gi-een light. The second & third stupa in the port 
column ported in order to pass clear ahead of the 
sailing vessel, & as the third ship ported the foui-th 
ship in the column -the Sutlej — starboarded in 
order to pass under the stern of the sailing vessel, 
which she would have done if the sailing vessel had 
kept her course. Just as the Sutlej began to 
answer her starboard helm, the sailing vessel 


6004 1. Right to assume correct 

behaviour of sailing vessel. \ — When the 
master of a steamer approaching a 
sailing vessel in a fairway observes a 
sudden change in the course of the 
latter without any apparent reason, 
he has a right to suppose that the 
alteration is made for some reason, & 
that it will be adhered to ; ho is then, 
on that supposition to take such stops 
as may be necessary to get out of 
way : he Is not bound to wait, — The 
Eden (1880), 0 V. L. R. (Adm.) 8.— 
AUS. 


ART XII. SECT. 3, SUB-SECT. 5.— 
D. (I) iv. 

6005i. Duii/fofcccp course. 1- A ste^ 
ig proceeding down the river bt. 
a\vronce m^ two barques, & m 
assing between them came i^^ 
:)lli8lon with one which ported her 
elm;— //eW.- both were in fault, 
lie tug for not keeping out of the way, 
i the barque for not keeping her 
Durse.— i?e The Ranger (1876), 3 
. L. B. 21.— CAN. 

6005 a. .]— The General Lee 


(1869), 19 L. T. 750.— IR. 

6006 i. Unless departure neces- 

sary to avoid danger.] — Re The 
Churchill, The Normanton (1876), 
2 Q. L. R. 134.— CAN. 

a. Right of sailing vessel to 

go about when not compelled to.) — 
tuning ship Sc a steamer were so close 
together as to involve risk of collision. 
The sailing ship undertook to go 
about without being compelled to Sc 
^vlthout any good reason to justify 
tho manoeuvre. Sc by so doing embar- 
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suddenly came up into the wind & altered her 
course eight poi nts, exposing her red light to the 
Sutlej, The latt er thereupon put helm hard-a-port 
& reversed her stai'board engine, but immediately 
afterwards she came into collision with the sailing 
vessel : — Held : the Sutlej acted rightly in star- 
boarding her helm, as she would thereby have 
passed clear of the sailing vessel if the latter had 
kept her course ; having regard to the obligation 
under Article 597 of the King’s Eegulations as to 
ships in a squadron keeping station as much as 
possible, she did not act wrongly in not starboard- 
ing sooner ; &, therefore, the Sutlej was not to 
blame for the collision. — H.M.S. Sutlej (1906), 21 
T. L. R. 325, C. A. 

6012. To keep out of way.] — The Saucy Lass 
V. The Bolderaa (1860), Ilolt, Adm. 206. 

6013. Of trawler with trawl down — Showing 

proper lights.] — Pltf.’s steam trawler, above 20 
tons register, while fishing with her trawl down in 
the night &; going at the rate of knots an hour, 
came into collision with defts.’ sailing ship. The 
trawler was carrying a lantern in front of her fore- 
mast head, showing a white, green, & red hght, 
& about 6 or 7 feet below it a white light, according 
to Article 10 for Preventing Collisions at Sea, as 
amended by an Order in Council of Dec. 30, 1884. 
The trawler did not attempt to get out of the way 
of the sailing ship, so as to comply with Article 17, 
by which a steamship is to keep out of the way of 
a sailing ship : — Held : the trawler was not to 
blame for the collision ; Article 17 d'd not apply, 
inasmuch as there were “ special ciicumstances ” 
within the meaning of Article 23 which authorised 
a departure from Article 17 ; by carrying the lights 
which she did, she apprised other vessels that she 
was not able to get out of the way, for such lights 
as she carried were the regular lights of steam 
vessels engaged in trawling which are not bound 
by the requirements of Article 17. 

She is ... a steam trawler ; she had her trawl 
down. . . . There would be a difficulty in the way 
of her reversing, having regard to the fact that her 
trawl was down. ... If a trawler has not only 
sufficient way on her to keep herself in command 
but also sufficient way to act with effect in altering 
her course for an "approaching ship then . . . 
those in charge of her ^ould act as the regulations 
require an xmencumbered vessel to act (Butt, J.). 
— The Tweedsdale (1889), 14 P. D. 164 ; 58 

L. J. P. 41 ; 61 L. T. 371 ; 37 W. R. 783 ; 6 Asp. 

M. L. C. 430. 

AnnoUUions : — Apld. The Elnff's County (1904), 20 T. L. it. 
202. FoUd. The Upton Castle, [1906] P. 147. Distd. 
The Crfijgellachie, [1909] P. 1. Apld. The Gladys, [1910] 
P. 13; The Grovehurst, [19101 P. 316. Confld. The 
Pitgaveoey, [1910] P. 215. Befd. The Kagnhild, [1911] 
P. 254. 

6014. .] — The King’s County, No. j 

5480, ante, 

6016. Giving proper signals.] — The 

Craigellachie, No. 6951, ante, 

6016. Of trawler shooting nets — Showing 

proper lights.^ — ^A sailing drifter A; a steam drifter 
came into collision, at night, in the North Sea at a 
time when the sailing vessel, under reduced canvas 
owing to the heavy weather, & exhibiting the side 
lights for a vessel under way, was proceeding 
towards her fishing ground at the rate of about 
4 knots, heading to the south-westward. The 


steam vessel, with her engines stopped, & movmg 
through the water to the E.S.E. bwore the wind, 

I under her mizzen, at something less than a knot, 
was engaged in shooting her nets, & as these nets 
were “ partly in the water ” she was exhibiting 
the two wWte lights prescribed by Article 9 (6) 
(1906) of the regulations for preventing collisions 
at sea in the case of vessels fishing with drift nets ; 
but the lower of the two lights was not in the 
direction of the nets as required by the rule. Those 
in charge of her, seeing that a collision with the 
sailing vessel was imminent, attempted to avoid 
it by moving the engines astern, but, after a few 
revoluuons, the propeller fouled the nets & the 
vessel became helpless. In an action of damage 
by collision brought by the owners of the sailing 
vessel against the steam vessel : — Held : the 
sailing vessel was alone to blame, as she ought to 
have kept out of the way, for the other vessel, 
though a steamer, was incumbered by her nets, &, 
therefore, there were “ special circumstances,” 
within Article 27 of the regulations, rendering it 
not necessary for her, under Article 20, to keep out 
of the way of the sailing vessel ; though the direc- 
tion of the nets of the steam vessel was not properly 
indicated by the position of the lower of the two 
lights carried by her, this could not by any possi- 
bility have caused or contributed to the collision, 
&, therefore, she was not to blame for an infringe- 
ment of the regulations under 1894 Act, s. 419. 

She was a vessel fishing with drift nets, having 
her nets partly in the water, within the meaning 
of Article 9 (6), although she was only shooting her 
nets preparatory to fishing in the ordinary sense 
of the term (Evans, P.).— The Pitgaveney, 
[1910] P. 216 ; 79 L. J. P. 65 ; 103 L. T. 47 ; 26 
T. L. R. 473 ; 11 Asp. M. L. 0. 429. 

5017. Of trawler hauling in trawl.] — A 

steam trawler fishing in the daytime in the vicinity 
of the Dogger Bank, & indicating her occupation 
to an approaching saihng vessel by the display of 
a basket, in accordance with Article 9 (1906), sub- 
sect. k of the regulations for preventing collisions 
at sea, was run into & sunk by the sailing vessel 
owing to the negligence of those in charge of that 
vessel in not keeping a good look out. It was con- 
tended on behalf of the sailing vessel that, though 
she was to blame, the trawler was also to blame 
for not using her steam to keep out of the way of 
the sailing vessel under Article 20 of the above 
regulations, by which ” When a steam vessel & a 
sailing vessel are proceeding in such directions as 
to involve risk of collision, the steam vessel shall 
keep out of the way of the sailing vessel ” : — 
Held : the trawler was not to blame, for, at the 
material time, she was engaged in the operation of 
hauling in her trawl. In such circumstances she 
was an incumbered vessel unable, until her trawl 
was up, to move her engines ahead or astern with- 
out risk of fouling her propeller. She was, there- 
fore, not a steam vessel “proceeding” so as to 
involve risk of collision within Article 20. — The 
Gladys, [1910] P. 13 ; 79 L. J. P. 5 ; 101 L. T. 
720; 26T. L. R. 66; 11 Asp. M. L, C. 362. 
Annotation : — Consd. The Pitgaveney, [1910] P. 215. 

« 

ig) Duty to Slacken Speed, Stop and Reverse. 

See Sea Regulations, 1910 ; Statutory Rules & 
Orders, 1910, p. 457, Article 23. 

6018. Risk of collision imminent.] — ^A steamer 
going 10 knots an hour on a dark night, up the 


rassed the steamer & rendered her 
unable to avoid a collision : — Held : 
the sailing vessel had violated Regula- 
ti^ for Preventing CoUisionB at Sea, 
Art. 21, & was responsible for the 
collision. — Watib v, S.S. John Irwin 


(1909), 12 Exch. C. R. 374.— CAN. 

PART XU. SECT. 8, SUB-SECT. 6.— 
D. (g). 

6018 I. Risk of collision imminent ,] — 


Every steamship, when approaching 
another ship, so os to avoid the risk 
of collision shall slacken her speed, 
or stop & reverse if necessary. The 
more unininent the risk of ooUision, 
the more Imporativo is tho necessity 
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Horse Oi^nnel, at the entrance of the Mersey, 
sees a saU three points on her port bow, less than 
half a mile distant. She ported her helm, but did 
not ease her engines :-^Held : (1) the steamer was 
in fault for the collision which ensued for not 
having stopped or eased her engines, when she 
made out the other vessel ; (2) maintaining such 
a rate of speed was, under the circumstances, un- 
warrantable. — T he Despatch (1866), Sw. 138 : 
160 E. R. 1001. 

6019. .] — Stoomvaart Maatschappy 

Nederland v. Peninsular & Oriental Steam 
Navigation Co., The Voorwarts, The Khedive, 
No. 6186, ante. 

6020. .] — In accordance with Sailing Rule 

18, under Order in Council, Aug. 14, 1879, it is the 
duty of those in charge of a steamship in motion, 
when they perceive that a risk of collision is in- 
volved, to reverse their engines & bring their ship 
to a standstill on the water. 

A collision occurred between the steamship A. & 
the steamship B. The evidence was most contra- 
dictory. It was, however, satisfactorily proved 
that although the crew of the ship B. had been 
imtil a few minutes before the collision engaged 
in getting the anchors on board in shipshape order, 

that the captain had left the deck when he ought 
to have been there, yet that when it was perceived 
the two vessels were approaching in such a manner 
as to involve risk of collision, the engines were 
reversed, & the ship stopped. On board the ship 
A. ever^hing was proved to have been in good 
order at the time of the collision. But her captain 
did not stop his engines imtil almost the moment 
of collision, & consequently the ship A. cut into 
the ship B. to the water’s edge ; — Held : there was 
fault on both sides, contributing to the damage & 
loss which had been suffered, <to therefore neither 
were entitled to costs. — M aclahen v. Compagnie 
Francaise de Navigation k Vapeur (1884), 9 
App. Gas. 640, H. L. 

Annotation: — ^Eeld. S.S. Lebanon v, S.S. Ceto, Tho Ceto 

(1880), 14 App. Cas. 670. 

6021. .] — The S. & the C. were approaching 

each other at night on opposite courses, so as to 
pass starboard to starboard. The master of the C. 
saw the gi*een & white lights of the S. somewhat 
more than a quarter of a mile distant, coming into 
line. This indicated a probability that the B. was 
porting, which would cause a risk of collision ; soon 
after the red light of the S. was seen. The engines 
of the C. had been previously stopped, but the 
master did not reverse her engines till the red light 
of the S. was seen ; tho vessels soon after came 
into collision : — Held : the C. was to blame for 
infringing Article 8 of the Regulations for Prevent- 
ing Collisions at Sea, because as there was a pro- 
bability of risk of collision when the master of the 
C. saw the green & white lights of the S. coming 
into line, he should, being aware of such pro- 
bability, have then reversed the engines of the C . — 
The Stanmorb (1886), 10 P. D. 134 ; 64 L. J. P. 
89 ; 63 L, T. 10 ; 6 Asp. M. L. C. 441, 0. A. 
Annotation : — Consd. The Albis (1895), 73 L. T. 664. 

6022. .] — ^The Vallejo (1887), 4 T. L. R. 

169, C. A. 

6023. .] — (1) The steamships Thorsa & Otto 

were approaching each other generally speaking on 
opposite courses in daylight in a narrow channel. 
In a mancBUvre by the Thorsa to pass another 
vessel, the Thorsa & Otto became nearly end on. 
When about a mile apart, the Thorsa signalled 
that she was going to stoboard, & at the same time 


put her helm to port to pass the Otto on the port 
side. This brought her head nearly a point to 
starboard. The Otto heard, but kept a steady 
course. Two minutes or so afterwards, when the 
ships were within half a mile, the Thorsa repeated 
the signal, & again ported her helm. The Otto 
immediately afterwards starboarded her helm, 
bringing her head to port, & went across the bows 
of the Thorsa. The Thorsa immediately stopped 
& reversed, but she ran into <fe sank the Otto. The 
owners of the Otto while admitting that their vessel 
had been in fault alleged fault also against the 
Thorsa in not stopping & reversing at an earlier 
period : — Held : no fault was attributable to the 
Thorsa. 

(2) The question whether steamships are meet- 
ing end on or are approaching one another so as 
to involve risk of collision within Articles 16 &; 18 
of the Regulations for Preventing Collisions at Sea, 
must always depend upon the circumstances of 
the partievdar case. 

(3) The master of a steamship approaching 
another steamship is not bound to assume that, as 
the latter has paid no attention to a steam whistle 
signal given by him under Article 19, she will 
also pay no attention to a second signal given by 
him. — Wilson, Sons & Co. v. Currie, [1894] 
A. C. 116 ; 6 R. 162, H. L. 

6024. .] — The Crry of Berlin, No. 6968, 

ante. 

6025. .] — ^The Nereo (1907), cited in 

Halsbury’s Laws of England, Vol. XXVI., at p. 
460, C. A. 

6026. .] — The Archtor (1908), Shipping 

Gazette, Mar. 7, C. A. 

6027. - .] — The Try Again (1908), Shipping 

Gazette, June 2. 

6028. .] — ^Pltfs.’ steamship Bose^ proceeding 

to the Southward Down North Lowestoft Roads, 
sighted defts.’ steamship Bavenna, at anchor A 
heading to the Eastwai’d distant about two miles, 
A bearing fine on the starboard bow. The Bavenna 
was getting imder way, &, having hove up her 
anchor, put her engines ahead, starboarded her 
helm to cross the channel & proceed up to the 
Northward, & twice sounded two shoit blasts on 
her whistle. The Bose, taking these signals as an 
invitation to pass starboard to starboard, answered 
each of the Ravennans signals witli a signal of two 
short blasts & stai’boarded her helm. The Bavenna 
continued on, putting her engines first half speed 
& then full speed ahead, A the two vessels came 
into collision, the stern of the Ravenna striking the 
starboard bow of the Rose. Just befoie the 
collision the engines of the Ravenna were reversed 
full speed astern : — Held : the Roads must be 
regarded as a narrow channel ; the Bose was not 
justified in assuming that the Ravenna s starboard 
helm signals were an invitation to her to pass 
stai-boaj’d to starboard, & she was to blame ; but, 
the Bavenna was also to blame for not taking off 
her headway when she had received a clear indica- 
tion that the Rose was not doing that which she 
was expected to do & which she ought to have 
done, namely, to keep to the starboard side of the 
channel. — The Raatenna, [1918] P. 297, C. A. 

6029. .]— Pltfs.’ vessel, M., came into 

collision with defts.’ vessel, C., in a fog at a point 
eleven & three-quarter miles off Cape R. Both 
vessels were travelling at excessive speed in the 
fog. Very shortly before the collision those on 
board pltfs.’ vessel heard a fog signal on their 
starboard bow which they took for the fog signal 


149.—CAN. 
6018 ii. — 


-The Nkrano v. Tua 


Dromedary (1895), 22 H. (Ot. of 
Seas.) 237 : 32 So. L. R. 196 ; 8 
S. L. T. 449.— SCOT. 


for Implicit obedience to the rule. — 
Tucker v. The Teoumsbh (1905), 6 
O. W. n. 131 ; 10 Exch. d 11. 44, 
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at Cape R. Accordi^ly they starboarded &; con- 
tinued without stopping their engines. The sound 
proved to be the signid of defts.* vessel. Had 
those on board pltfs.* vessel recognised the signal 
as coming from defts.* vessel it would have been 
their duty to have stopped their engines in accord- 
ance^ with the Article 16 : — Held .* it being im- 
po^ible that the C . had never heard the automatic 
whistle of the il/., the C. was at fault in not 
stopping, just as the M, was at fault in not stopping 
when she first became aware of the proximfey of 
another vessel. Both vessels had broken Article 16 
of the Regulations for Preventing CoUisions at 
Sea. The damage causing faults were therefore 
not two to one, but two to two. — The Clara 
Camus (1926), 136 L. T. 291 ; 17 Asp. M. L. C. 
171, H. L. 

6030. ‘‘ On approaching Meaning of.l— The 

Ceres, No. 5281, ante. 

6031. Where reasonable & prudent.] — Bibby 
Brothers & Co. (IaAj^cashire (Owners)) v. Leet- 
HAM (Ariel (Owner)), The Lancashire, No. 5758, 
ante, 

6032. Immediately object of other ship apparent.] 

— Where two steamsliips entered the Bosphorus 
from the Black Sea at the same time, both makii^ 
at about equal speed for a point on the Asiatic 
side, 4& on i-eaching that point resp., being on the 
European side, crossed the bows of applt., not- 
withstanding the proximity of the land, the set of 
the cuiTent, & the fact that neither vessel had on 
it at the time much steerage way; — :leld : resp. 
was to blame in the first instance, but applt. was 
also in fa^t for not having reversed at once when 
resp. *8 object was or ought to have been apparent. 
— B.S. Nord Kap V. S.S. Sandhu^, The Sandiull, 
[1894] A. C. 646 ; 10 T. L. R. 622 ; 11 R. 347VP. C. 

6033. To what vessels rule applicable— Steamer 
meeting sailing vessel— Uncertain of sailing vessel’s 
course.] W^here a steamer coming down the river 
upon a dark night meets a sailing vessel beating 
up the river, &> the master of the steamer is in 
doubt what course the sailing vessel is upon, it is 
the duty of the master of the steamer to ease her 
ezines & to slacken his speed, until he ascertains 
the course of the sailing vessel. 

A defence, that the master of the steamer, under 
the circumstances, immediately put her helm to 
port, in compliance with the Trinity House Regula- 
tions, not sustained. 

As the two vessels are approaching towards 
each other, the crew of the Perseverance perceive 
that the helm of the steamer had been put to port, 

& as soon as they perceive it, they port their own 
helm immediately aport likewise. This measure 
is not inculpated by the persons on board the 
steamer, because they called upon her so to do 
(Dr. Lushington).— The James Watt (1844), 2 
Wm. Rob. 270; 3 Notes of Cases, 36 ; 3L. T. O.S. 

5 ; 8 Jut. 320 ; 166 E. R. 766. 

AriTMtaiion Ooiisd. The Norma (1876), 35 L. T. 418. 

•] — ^Beal V , Mabchais, 

Bougainville & The James C. Stevenson 
No. 6530, ante. ’ 

6035. : — Steamer mistaken as to cha- 

racter of other vessel.]— The commander of a 
steam vessel of war condemned in a cause of 


6033 i. To what vessels rule applicable 
rneetirm sailing vessel— 
urwertmn of sailing vesseVs course ,] — 
WlXDRAM V, ItOBBRTSON (1905), 7 
F. (Ct. of SesB.) 665 : 42 Sc l! 11 
602 ; 13 S. L. T. 157.-^SC0T, 

6088 The 1m- 


damage. The excuse that the vessel which waa 
run down was mistaken for a fishing vessel at 
anchor, &> that the helm was starboarded to avoid 
the fishing nets not sustained. The steamer should 
have eased or reversed her engines, & have ascer- 
tained the fact instead of proceeding on her 
course. — The Birkenhead (1848), 3 Wm. Rob. 

I 76 ; 6 Notes of Cases, 365 ; 166 B. R. 891. 

6036. In bad weather.] — Great Ship 

Co. V, Sharples, The Great Eastern, No. 6006, 
ante, 

6037. Tug & tow.]] — ^By article 18 of the 

Regulations for Preventing Collisions at Sea, 
** Eveiy steamshm, when approaching another 
ship, so as to involve risk of collision, shall slacken 
her speed, or stop & reverse, if necessary.” 

A four masted barque, in tow of a tug, in a 
dense fog at night in the St. George’s Channel, 
was going at the rate of IJ knots an hour, & did 
not stop, though she heard the whistle of a steamer 
on her port side gradually nearing & indicating 
danger. The steamer was proceeding at about 2 J 
knots an hour, & heard the wliistle of the tug 
crossing her bows from starboard to port. She 
ported & reversed her engines on seeing the barque, 
but struck her at right angles on her port quarter, 
& was held to blame under article 18 for not 
stopping sooner : — Held : the barque was not also 
to blame for not stopping, as a tug incumbered 
with a tow is not to be deemed a steamship for all 
purposes under the rules, & the speed was as slow 
as was possible consistently with keeping the tow- 
rope sufficiently taut to prevent the risk of the 
two vessels bei^ drawn together, & the propeller 
of the tug being fouled. — T he Lord Bangor, 
[1896] P. 28 ; 65 L. J. P. 6 ; 73 L. T. 414 ; 8 
Asp. M. L. C. 217 ; 11 R. 822. 

Annotation: — Beld. The ChaUonge & The Duo DAumalo. 
[1904] P. 41. 

6038. Justification for departure from article — 
— Onus of proof.] — When two steamships are 
approaching so as to involve risk of collision, & it 
is the duty of one to keep out of the way, & of the 
other to keep her course, the latter is bound to 
comply with Article 18 of the Regulations as to 
slackening her speed or stopping & reversing if 
necessary, & if she does not do so the onus lies upon 
her to show that to continue her speed was in fact 
the best & most seamanlike manoeuvre under the 
circumstances. — Liverpool, Brazil & River 
l^TB Steam Navigation Co. v, Campanhia 
Bahiana de Navegacio a Vapor, The Memnon 
(1889), 62 L. T. 84 ; 6 Asp. M. L. C. 488, H. L. 

6039. .] — A steamer, the G„ saw a green 

light at some distance & starboarded her helm, 
soon after the port side of the B,, without a red 
light, came into view, so close that the only chance 
of avoiding a collision was for the G, to continue 
at full speed ahead & starboard her helm, which she 
did. The B, struck the G, on her starboard side : — 
Held : the B, was alone to blame for the collision 
& Article 18 of the Regulations did not apply under 
the circumstances to the G., & Article 23 was 
applicable. — The Benares (1883), 9 P. D. 10 
53 L. J. P. 2 ; 49 L. T. 702 ; 32 W. R. 268 ; 5 
Asp. M. L. C. 171, 0. A. 

Annotation :—ConiA. The Boynton (1898), 14 T. L. II. 173. 

6040. What amounts to compliance with rule.] — 
Article 18 of the Regulations under 1884 Ac^ 




X Sailing vessel in 

iow,y—A steamer meeting a sailing 
^ narrow channel, 
held to blame in a ooUiirion for star- 


boarding her helm in close proximity 
to the sailing vessel ; the proper 
precaution to have taken under such 
circumstances being to stop Sc reverse 
until the vessel In tow has passed. — 
The Db Bbus (1807), 1 1. R. Eq . 72. — 
IR. 
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is sufiticiently complied with though a delay of a 
few seconds has occurred. 


The ct. is not bound to hold that compliance 
must be made the very moment when danger 
becomes apparent. — Kwang Tung (Owneii) v. 
Ngapoota (Owners), The Ngapoota, [1807] A. C. 
391 ; 66 L. J. P. C. 88 ; 13 T. L. 11. 420, P. 0. 


Annotations :—Consd, U.S. Shipping Board v. Laird Line, 
[1924] A. C. 286. Reid, llatlleld (Owners) v. Glasgow 
(Owners), The Glasgow (1914), 84 L. J. P. 101. 


6041. Rule not absolute.] 

(1898), 14 T. L. R. 173. 


The Boynton 


6042. Right to reasonable time to give orders — 
Position of peril caused by improper navigation of 
other vessel.] — ^The steamship 7i., going from 
(Ireenock to Dublin, was steering a coui’se S.W. 
by 8. J S., & was travelling at a spe(^d of 13 knots. 
On entering an area of dense fog she maintained 
her speed did not blow her wliistle. 'l^'hc steam- 
ship W,f bound from America for Glasgow, was 
steering N. A was proceeding at a rate of 3 j knots 
& was sounding her fog shen. Suddenly the 
master of the IV. became aware of a white light, 
wliich turned out to be the masthead liglit of the 
R., half a point on the starboard bow about 
1,200 feet away, & he thereupon gave 11 le order 
hard-a-starboar<l, but immediately afterwards, on 
seeing the red light of the 72., he gave the order 
hard-a-port & stoji A reverse engines. Tlic original 
order did not allect the course of the ship, A the 
interval of time between the two orders was 
calculated at three seconds. The TP. struck the 
U. forty seconds later on her i)ort-side near the 
stern. The 72., on sighting the IT., hard-a-i>ortcd 
until the moment of tlie collision, when the order 
hard-a-starboard was given to throw od the stern 
A minimise the blow. It was conceded that the 
72. was partly to blame for the collision in 
navigiiting at excessive specxl : — Held : the proper 
order for the master of the IP. to have given on 
first sighting tlic 72. was to stop A roA'Crse ; but 
the master, having been put in a position of 
extreme peril by the improi^er navigation of the 
72. was entitled to a short interval for his mind to 
grasp the situation A, in the ciicumstances, the 
ill’s! order was superseded by the second with 
sufiicient promptitude to exclude the idea of 
negligence ; the 72. was alone to blame for the 
collision. — U.8. Shipping Board v. Laird Line, 
Ltd., [1921J A. C. 286 ; 93 L. J. P. C. 123 ; 130 
L. T. 552 ; 16 Asp. M. L. C. 302, 11. L. 


(h) Keeping Course and Speed. 

6043. Duty to keep course A speed -Where 
engaged in nautical manoeuvre — Picking up or 
dropping pilot.] — The Roanoke, No. 5937, ante. 

6044. .]— By Article 21 of the 

Regulations for Preventing Collisions at Sea it is 
provided that where by any of the regulations one 


of two vessels is to keep out of the way, “ the other 
shall keep her course A speed ** : — Held : a steam- 
ship required imder this Article to keep her course 
A speed, which was, to the knowledge of the ^ve- 
way vessel, engaged at the material time m a 
nautical manoeuvre involving an alteration of 
both course A speed, dropping the pilot, was not 
committing a breach of the Article in reducing 
speed A altering course in order to arrive at the 
proper A usual place to drop the pilot into the 
pilot boat.— The Echo, [1917] P. 132 ; 86 L. J. P. 
121 ; 117 L. T. 345 ; 14 Asp. M. L. C. 142. 

6045. Vessel not under command — Appro- 

priate signal hoistedj — S.S. Mendip Range v. 
Radcliffe, No. 6555, ante. 

Vessel closehauled on starboard tack.] — See 
Sub-sect. 5, D. (6) iii., ante. 

Crossing vessels.] — See Sub-sect. 5, D. (e) iii., 
A vii., ante. 

Risk of collision between steamer A sailing 
vessel — Duty of sailing vessel.] — See Sub-sect. 6, 
D. ( / ) iv., ante. 

Overtaken vessel.]— See Sub-sect. 5, G. (c), post. 

E. Narrow Channels. 

(a) In General. 

See Sea Regulations, 1910, Statutory Rules A 
Orders, 1910, p. 457, Article 25. 

6046. Statement of rule.] — In a river or narrow 
channel, a steamer must keep as far as is practicable 
to that side of the mid-channel which lies on the 
starboard side. — The Panther (1853), 1 Ecc. A 
Ad. 31 ; 17 Jur. 1037 ; 164 E. R. 19. 

.(b) What are Narrow Channels. 
i. In General. 

6047. Channel bounded on either side by land — 
I Navigation at great width between banks impos- 
! sible.] — Garvin v. Bibby, The Maeandkr, The 
! Florence Nightingale, No. 6051, post. 

6048. Not defined as to width or length.] - - 
ScicLUNA V. Stevenson, The Rhondda, No. 5375, 
ante. 

j 6049. May bo short in length.] — The Raiser 
Wilhelm der Grosse, No. 6065, post. 

6050. Harbour — Consisting of half mile wide 
opening between ends of two back waters.] — The 

Kaiser Wij.helm der Grosse, No. 6065, post. 

ii. particular Waters Held to he Narrow Channels. 

6051. Channel leading to port of Liverpool.] — 
Scmhle : the channel near the Bell buoy outside 
the Queen’s Channel, leading into the port, of 
Liverpool, is not a narrow channel within Merchant 
Shipping Act, 1851 (c. 104), s. 297. 

Now my notion of a narrow channel is this : 
where a cliannel is bounded on either side by land 


PART XII. SECT. 3, SUB-SECT. 5.~ 
E. (a). 

6046 i. Statewent of rule .] — The rule 
of the road on our rivers & lakes 
applicable to " narrow channels ” is 
set out in U. S. 0.. c. 79, Art. 21, 
which applies to foreign as well as to 
British A (Canadian sliips A is as 
foUowB : “In narrow channels every 
steamship shall, when it is safe A 
practioablo, keep to that side of the 
fairway or uddchannel which lies on 
the Btarboeu^d side of such ship.” — 
Tucker v. The Teoumsku (I9(»5), 0 
O. W. R. 131 ; 10 Exch. C. It. 14, 149. 
—CAN. 

PART XII. SECT. 3. SUB-SECT. 5.— 
E. (b) i. 

6043 I. Not defined as to width or 
— VOL. XLl. 


Icnuth.] — The width alone of a channel 
or the fact that it has lateral extensions 
In the nature of bays, are not conclusive 
A need not nocossai*ily be regarded as 
of importance in tho determination t)f 
what is a “ narrow chaimel ’* wlthip 
tho meaning of regulation 25. — 
(Unapian Pacific Hr. Co. v. The 
Camosun, [1925J Exch. C. R. 39. — 
CAN. 

0 . DepituicrU on particular circum- 
stances .] — Tho statute docs not attempt 
to deliue “ narrow channel “ ; whether 
any particular channel is or is not 
such must bo determined in a practical 
way, having In mind every relevant 
element obtaining in the pai’ticuiar 
case. — fy’ANADiAN Pacific Ry. Co. v. 
The Camosun, [1925] Exch. C. R. 
39.— CAN, 

d. Configuration of shore lines tt* 


I existence of hcadlamls .] — An important 
point to consider is whether the 
configuration of the shore lines A the 
existence of headlands A other con- 
siderations so control A predetermine 
tho movements of ships tnereon as to 
make it a narrow channel. In case 
of any doubt it should, in tho interests 
of navigation, be resolved In favour 
ot tho “ narrow-channel oonstnio- 
tion. — Canadian Pacific Ry. Co. v. 
'riiK Camosun, [1925] Exch. C. R. 
39.— CAN. 

PART XII. SECT. 3, SUB-SECT. 6.— 
E. (b) ii. 

e. Western passage of Sydney 
Harbour,}— The western passam of 
Sydney Harboiu* after pasmng Brad- 
ley’s Head is a “ narrow (mannel ” 
within Regulations for Preventing 

3 0 
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jc) & (d).] 

prirnd fade bo that it is impossible under the cir- 
cumstances that you can navigate at any great 
width between the two banks. Now, if you 
should be of opinion, without regard to what is 
stated in any boat, or anything of that kind, that 
the chaimel had ended, that is to say, that the place 
of collision was in the open sea, where there is a 
>vide depth of water, an expanse of water on both 
sides, where ships may s^ely navigate, then I 
should come to the conclusion that it is not a 
narrow channel within the meaning of the section 
(Db. Lushington). — Garvin v. Bibby, The 
JVIaeander, The Florence Nightingale (1863), 

1 Moo. P. C. C. N. S. 63 ; Brown. & Lush. 29 ; 8 
L. T. 34 ; 9 Jur. N. S. 476 ; 11 W. R. 642; 1 
Mar. L. C. 501 ; 15 E. R. 627, P. C. 

Antiotation Refd. The Hero (1865), Hiowu. & Lush. 447. 

6052. Strait of Messina.] — Scicluna v. Steven- 
son, The Rhondda, No. 6375, ante, 

6053. Entrances to Falmouth Harbour.] — 
Article 21 of the Regulations for Preventing 
Collisions at Sea, 1880, providing that “ in nari-ow 
channels every steamship shall, when it is safe A; 
practicable, keep to that side of the fairway or 
mid channel which lies on the starboard side of 
such ship,” applies to a steamsliip entering & 
passing up Falmouth Harbour, & if a steamer going 
into that harbour keeps to the side of the channel 
which lies on her port hand, she violates the 
regulations. — T he Clydach (1884), 51 L. T. 668 ; 

5 Asp. M. L. C. 336. 

6054. Bristol In neighbourhood v<f English & 
Welsh grounds.] — T he Brooklyn City (1885), 
Pritchard’s Admiralty Dig. 3rd ed. \ol, IJ., 2371. 

6055. Cardiff Dock at junction with Roath Basin 
channel.] — A collision occurred at tlie junction of the 
main channel leading t/O Cardiff Docks & the 
channel to tlie Roath Basin, between a steamer 
going up the former & another coming down the 
latter : — Held : the place of the collision was a 
“ narrow channel ” within Article 21 of the 
Reflations for Preventing Collisions at Sea, & 
Articles 16 &; 22 were also applicable, there being j 
no special or local rules to supersede the general 
rules of navigation. — The Levekington (1886), 11 
P. D. 117 ; 55 L. J. P. 78 ; 55 L. T. 386 ; 6 Asp. 
M. L. C. 7, C. A. 

AnivMiom : — ConSil. S.H. Normandie r. S.S. Pekfn, The 
Pekin, 11897 J A. C. 532 ; The Olympic & The Hawke 
(1014), 84 L. J. V, 49, 

6056. SuUna Arm of Danube.] — S.S. Diana v, 
S.S. Clieveden, The Clieveden, No. 6087, pos/. 

6057. Thames — Swln Channel.] — The Corennje, 
[1894] P. 338, n. 

Aniwtuliotis : — Refd. The Oporto, 11897] P. 249 ; The 
OUbtafsberg, [1905] 1’. 10. 

6058. .] — The Minnie, No. 6072, poet, 

6059. .] — Inward bound steamships 

must treat the Swin Middle Lightship as midway 
in a narrow channel, when safe & practicable, 
I)ass it on their port hand, in order to comply with 
iVi'ticle 21 of the Regulations of 1884. — The 
Oporto, [1897] P. 249 ; 66L.J.P.49; 13T. L.R. 
254, C. A. 

Annotatio7i .—Reid. The Gastafsberg, [1905] 1». 10. 

6060. Space marked by Nore Sand buoys.] — 

Pltfs.* steam vessel proceeding up, & defts.’ steam 
vessel going down, the river Thames, came into 


collision on the stai-boai*d side, as ref rds the 
inconung vessel, of the channel which lies to the 
southward of the four red conical lighted buoys, 
placed by the duly constituted authority, 
approximately in the central line of Hea Reach, to 
mark the northern side of the deepest water. On 
the question whether pltfs.* vessel was on the 
wrong side of the river : — Held : the effect of the 
placing of the four red conical lighted buoys 
was to constitute the space of water between 
them, & the Nore Sand buoys to the south of them, 
a naiTDW channel within the meaning of Article 25 
of the Regulations for Preventing Collisions at 
Sea, for, by the uniform system of buoyage 
adopted on the coast of England, red conical 
buoys ai‘e “ starboard hand buoys ** denoting 
that side which would be on the right hand of 
the mariner entering the river, &, therefore, pltfs.* 
vessel was justified in being whore she w^as. — 
The Gustafsberg, [1905] P. 10 ; 74 L. J. P. 42 ; 
92 L. T. 630 ; 63 W. R. 350 ; 21 T. L. R. 70 ; 10 
Asp. M. L. C. 61. 

6061. Suez — Channel to Great Bitter Lake.] — 

The Knaresbro (1900), [1907] P. 38, n. 
Annotatiorui : — Refd. The KalHer Whhelm Der (]rosHu, 11907] 

P. 36 ; The Petor Benoit (1915), 114 L. T. 147. 

6062. Solent.] — The waterway known as the 
Solent constitutes a narrow channel witliin the 
meaning of Aiticle 25 of tlie Regulations for 
Preventing Collisions at Sea, &, therefore, every 
steam vessel must, when i1 is safe & practicable, 
keep to that side of the faiiway or mid-channel 
which lies on the starboai'd side of such vessel, — 
The Assays, [1905] P. 289 ; 74 L. J. P. 146 ; 94 
L. T. 102 ; 54 W. R. 203 ; 21 T. L. R. 677 ; 10 
Asp. M. L. C. 183. 

6063. Entrance to Humber.] — Pltfs.* steam 
vessel inward bound to, &; clefts.’ steam vessel 
outward bound from, Grimsby, were at tlie material 
time red to grei n in a position of danger, & owing 
to the incoming vessel hard-a-poriing, & the 
outgoing ves.st4 starboarding, came into collision 
close to the Cloe Ness liuoy at the entrance to the 
river Humber : — Held : both vessels were to blame, 
for the waterway at tlie cmtrance to tlie Humber, 
between the Bull &; (fiee Ness buoys on tlie south 
side, & the buoys on tlie north side, is a narrow 
channel within Ihe meaning of Article 25 of the 
Itegnlations for Preventing (Collisions at Sea, Ac 
therefore pltfs.* incoming vessel was in her wrong 
water, &, whether that article applies or not, the 
nature of tlie locality 6c tJio ])osition of the buoys 
make it necessary for tlie incoming vessel to keep 
well over to the nortliward, so as to allow the out- 
going vessel sufficient room to jiass round Cleo 
Ness buoy.” The Ashton, [1905 j 1\ 21; 74 

J. P. 28 ; 92 L. T. 811 ; 53 W. R. 039 ; 21 
T. L. R. 126 ; 10 Asp. M. L. C, 88. 

6064. Navigable water in Queenstown Harbour.] 
— The Glengakiff, No. 6073, j^ost, 

6065. Cherbourg Harbour.] — ^A harbour entrance 
wldch consists of an oixining about half a mile 
wide between the ends of two breakwaters is a 
“ narrow channel ** within the meaning of Ai’tich? 
25 of the Regulations for Preventing Collisions at 
Sea, 1897. Where a harbour entrance is^ about 
half a mile wide, a steam vessel which is approach- 
ing the ent rance with a view to entering the har- 
bour is under no obligation to lie outside the 
entrance until an outgoing vessel gets clear. 


(’olUslons at Sea, Art. 25, — Brown v 
lauimiH No. 6 & The Britanniai 
Tcgboat (OwaKr) ( 1910 >, 10 8 . R 
N. y. W. 905 ; 27 N. S. W. W. N. 219 
— A US. 


!._ Firth of Cli/dc — From Cloch 
to Qantodiit Feacon .] — The 


Flrtb of Clyde above a line drawn from 
tUe Clooh LigbthouBe to the Gautooks 
Beacon in a narrow channel within 
llegulations for Preventing CoUisiotis 
at Sea. 1897, Art, 25 .'^-Clydb Naviga- 
tion Trustees v, Wilhelmsen, [1916] 
S. C. 392 ; 52 Sc. L, li, 304; U»15] 


1 S. L. T. 14l.~SCOT. 

g. Inner harbour of Boston.] — 
The inner harbour of Boston, Mass., 
containing wharves &; anchorage for 
ships on either side, where ships 
steam-tugs are continually plying 
back 6c forth, is not a ** narrow 
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west entrance to the harbour of Cherbourg, 
wmch opens towards the north, lies between the 
of two breakwaters & is about half a mile 
wiae. Ihe steamship O. was approaching the 
entmnee from the north with a view to enter the 
narbour, & was keeping to her starboard side of the 
fairway. The steamship K» had left the harbour on 
a westerly voyage & was pursuing a north-westerly 
course across the harbour entrance. The O. 
gave one short blast on her wliistle, the porting 
sound si^al, & ported slightly to keep well over 
w the starboard side. The K, gave two short 
blasts, the starboarding signal, & continued on 
trusting to her speed to pass in front 
u- 1 O. gave a second short blast, to 

wnicli the K, replied with a second two short- 
blast signal. Both vessels then stopped & reversed, 
put a collision ensued, the stem of the O. striking 
the starboard bow of the K. : — Held : (i) the K. 
was to blame, inasmuch as the harbour entrance 
was a “ narrow channel ’* w’ithin the meaning of 
Article 25, & she ought, in passing through it, 
to have kept to her starboard side of the fairway ; 
(2) in the circumstances, the O. was not to blame, 
either because she had not waited outside the 
Jiarbour entrance until the K, got clear, or because 
she ha-d not stopped & reversed sooner than she 
did, or because she ported after liearing the signals 
of the K, — The Kaiser Wilhelm der Grosse, 
[1907] P. 259 ; 70 L. J. P. 108 ; 97 L. T. 300 ; 23 
T. L. R. 554 ; 51 Sol. Jo. 498 ; 10 Asp. M. L. 0. 
501, C. A. 

AnnoUiiion j-^OciLcrallu, Refd. The I’otcr Henolt 111 

L. 1. 117. 

6066. Swansea entrance channel.] — The Prince 
Leopold de Belgique, No. 0088, post 

6067. Lerwick Harbour in Shetland Islands.]— 
The harbour of Lerwick, in the Shetland Islands, 
IS not, except so far as its northern & southern 
entrances may be so regarded, a narrow channel 
within the meaning of Article 25 of the Regulations 
for Preventing Oollisions at Sea,— The Sey- 
MOLicus, L1909J P. 109 ; 78 L. J. P. 52 ; 100 L. T. 
382 ; 11 Asp, M. L. C. 200. 

6068. Firth of Forth from Forth Bridge upwards.] 
— The Firth of Forth from the Forth Bridge 
upwards is a “ narrow channel ” within Article 25 
of the Regulations for Preventing Collisions at 
Sea. — Scrp:w Collier Co. v. Webster (or Kerr), 
[1910] A. C. 1(35 ; 79 L. J. P. C. 57, H. L. 

6069. North Lowestoft Roads.]— The Ravenna, 

No. 0028, ante. ^ 

{a) Application of Article to Waters not held 
Narrow Channels. 

6070. St. Lawrence.] — Pltfs.* & defts.* steam- 
ships, whilst proceeding, the one up, the other 
down, the south channel of the river St. Lawrence, 
sighted one another at a distance of something 
under a mile, & were, at that tune, practically 
end on, within Ai'ticle 18 of the Reguhitions for 
Preventing Collisions at Sea. Those in charge of 
defts.’ vessel, in breach of above Article, star- , 


boarded, & were found alone to blame for the 
collision which followed. Those in charge of 
pltfs.* vessel ported, in accordance with Article 18, 
blew a short blast, in accordance with Article 28, 
& steadied. Shoirtly afterwards they hard-a- 
ported, but did not blow another short blast 
to indicate the course taken. In the ct. below 
it was found that not blowing the port helm signal, 
when the hard-a-porting took place, had no effect 
on the collision : — Held : pltfs.’ vessel was also 
to blame, for the statutory presumption of fault 
could not be avoided except by showing — ^which 
could not be done in this case — ^that the breach 
of the rule could not by possibility have contributed 
to the collision. — The Corinthian, [1909] P. 200 ; 
78 L. J. P. 121 ; 101 L. T. 265 ; 25 T. L. R. 603 ; 
53 Sol. Jo. 650 ; 11 Asp. M. L. C. 264, 0. A. 
Annotation : — Refd. The I’ltgavcuey, [1010] P. 215. 

(d) Rule as to Position in 

6071. Former rule — Included proviso as to tide — 
Giving great scope for exercise of Judgment.] — 

The words of the enactment are these : “ Tnat 
every steam vessel, when meeting or passing any 
other steam vessel, shall pass as far as may be safe 
on the port side of such other vessel ... & every 
steam vessel navigating any river or nai*row channel 
shall keep as far as is practicable to that side of the 
fairway or mid-channel of such river or channel 
which lies on the starboard side of such vessel.” 
... It would have been clearer if it had been 
said, “ which lies on the starboard side of such 
steam vessel ” — ^whereas, some ambiguity is raised 
through the absence of that definition. ... It 
is my duty to bring your attention to the words 
that follow ; “ due regard being had to the tide, 
& to the position of each vessel in such tide.” 
These are very large qualifying words, for* the 
clause means very much like this — you shall 
keep along that side of the channel which lies on 
the starboard side of the vessel, provided it may b(i 
done with convenience or safety to the vessel you 
may happen to meet. Therefore, it is a rule laid 
down, but with very great scope for tlie judgment 
of those who are to follow it (Du. Lushincston). — 
The Leith (1849), 7 Notes of Cases, 1.37. 

6072. Duty to keep on starboard side of fairway 
or mid-channel — When safe & practicable.] — Pltfs.’ 
sieauiship, bound inwards, & defts.’ steamship, 
bound outwards, came into collision at night in the 
estuary of the Thames, a little above the Swin 
Middle Lightship, & a litlle to the westward of the 
direct course fi*om iliat lightship to the East 
Maplin Buoy : — Held : defts.’ vessel was to blame 
(inter alia) for being on the wrong side of the 
channel, as, in navigating the passage known as 
the Swin, between the Middle Lightship & the 
Middle Sands, every steamship must, when it is 
safe & practicable, keep to that side of the fairway 
which is on her starboard hand, the passage being 
a narrow channel within the meaning of Article 21 
of the Regulations of 1884 for Preventing Collisions 


cliaimcl witliiu Rules for Pro von ting 
Collisions at Sea, Ai't, 25. — Lovirr v, 
Thk Calvin Austin (1004), 9 Exch, 
C. R. 160 ; affd- (1005), 25 C. L. T. 
78 ; 35 S. C. R. GIO.—CAN. 

h. St, Lawrence River — From Victoria 
liridye down.) — MON'nucAL Tkanspok- 
TATioN Co. V. The Norwalk (1909), 12 
Exch. C. 11. 434.— CAN. 

PART XII. SECT. 3, SUB-SECT. 6.— 
E. (d). 

6072 1. Duty to keep oa alarhoard side 
of fainjoay or mid-channel — H hen aaje 
jjracticable .] — Tbo rule that in narrow 


channels stoauiships shall, 'vhen safe 
& praoticablo, keep to tho starboard, 
does not override the general rules of 
navigation. — T hk Cuba v , McMillan 
(1896). 26 S. C. K. 661.— CAN. 

6072 il. .] — Tucker r. The 

Tkoumseh (1905), 6 0. W. R. 131 ; 
10 Exch. C. R. 44, 149.— CAN. 

6072 ill. . 3— A steamship was 

coming up the St. Lawrence River in , 
baUast at a groat speed, & approaching ' 
a tug Sc tow in tho bond of the channel ! 
changed her course with tho intention 
of passing them starboai'd to star- 
board, oouti’ary to Rules of tho Road, 


Art. 25. Thereupon the master of 
tho tug ported his holm in an endeavour 
to avoid a collision. The steamer then 
tried to manueuvre herself into position 
& collided with two barges at the head 
of the tow ; — Held : the collision 
resulted from the steamer’s failure, 
** when safe &; practicable, to keep to 
the starboard side of the fairway 
or mid-channel.'* — Walrod v . The 
CONIBTON ((Jue.) (1919), 18 Exch. O. R. 
330 ; 45 D. L. R. 518.— CAN. 

k: .3 — The Turret Age v , 

Jenks, C. R., [1907] A. O. 472.— CAN. 

1 . .3 — Where the Honoreva 

3 c 2 
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Shipping and Navigation, 


Seci» 3 . — The sea regxdaiions: Siih’sect, 5, E, (d), & 
F. (a) i.] 

at Sea. — ^The Minnie, [1894] P, 33(3 ; 71 L. T. 
715 ; 7 Asp. M. L. C. 521 ; 1] P. 705, C. A. 

Annoiaiions : — Consd. The Oporto, [1SU7J P. 219. Refd. The 
Giistalsborgr, [1905] P. 10. 

6073. .] — The waterway forming the 

entrance Queenstown Harbour is a narrow 
channel within Article 25 of the Regulations for 
Preventing Collisions at Sea, &, therefoi*c, every 
steam vessel must, when it is safe & practicable, 
keep to that side, marked by buoys by the local 
authorities, of the faiiway or mid-chaimel which 
lies on the starboard side of such vessel. — The 
CiLENGAUlPF, [1905] P. 10(5 ; 75 L. J. P. 90 ; 93 
L. T. 281 ; 53 \V. R. 537 ; 21 T. L. R. 299 ; 10 
Asp. M. L. C. 103. 

6074. As far as possible.] — The Kaiseb 

Wilhelm der Grosse, No. 00(55, ante, 

6075. Meaning of mid-channel.] — The i>rovision 
in 17 A 18 Viet. c. 104, s. 29(5, as to steamei*s 
keeping to the starboard side of the said mid- 
(hannel, means that they are to keep inside the 
mid-channel, A the mid-channel means the w^hole 
navigable breadth of the rivei*, unless so far as it is 
narrowed by \iei*s of vessels moored on each side, 
or other causes ; A though this may raise a question 
for the jury, yet they ought to find the whole 
breadth of the stream which is ordinarily navigable, 
to be mid-channel.’* — Smith v, Voss (1857), 2 
H. A N. 97 ; 26 L. J. Ex. 233 ; 29 L. T. O. S. 97 ; 
5 W. R. 534. 

Amwtaiioti ; — Refd. The Halthwalte Hall ( S71), 30 L. T. 
233. 

6076. Meaning of fairway.] — The Blue Bell, 
No. 5389, ante, 

6077. Application of rule — Tug & tow.] — T he 
La Plata, No. 5353, ante, 

6078. Justification for departure from rule — 
Convenience.] — The Duke of Sussex, No. 5471, 
ante, 

6079. .]— The Gazelle, No. 5424, ante, 

6080. Of Customs officers.] — 17 A 

18 \4ct. c. 104, s. 297, prescribes that “Every 
steamship, when navdgating any narrow channel, 
shall, wdienever it is safe A practicable, keep to 
that side of tlie fainvay ^jr mid-channel wdiich lies 
on the starboard side of such steamship.** Tliis 
sect, may be controlled by sect, 291, so as not to 
*Tpply to a foreign steamship ; but a customary 
course of navigation for all steamships on the river 
Thames will be presumed to have emanated from 
sect. 297, which course every foreign steamship 
is boimd to know A obey. 

The mere convenience of the foreign steamship, 
oj* of custom house, officers in the performance of 
their duty, will not justify a departure from such 
customary course of navigation. — The Fvenooiu) 
(1858), 8w. 374 ; 5 L. T. 462 ; 160 E. R. 1172, P. C. 
ArinokUiom The Seine (1859), Sw. 411. Refd. 

The SaxoDia, The Eclipse (1862), Lush. 410. 

6081. Of foreign steamship.] — T he 

Fvenooiu), No. 6080, ante. 


6082. Custom.] — The Hand op Pro- 

vidence, No. 5469, ante. 

6083. Necessity for proof of local 

impediment or extraordinary difficulty.] — A 

steamer going down the Tyne, at night, just to the 
southward of mid -channel, saw the light of one 
steam tug on her port-bow% A the light of another 
nearly ahead, but ^ little on her starboard bow. 
She kepi her comse, intending to pass between 
them, till she discovered a sloop just on her port- 
bow in tow of latt er tug ; she then ported her helm, 
to pass between the tug A the sloop, A came into 
collision with the sloop. On a suggestion on behalf 
of the tug, w^hich was on the x)ort side of mid- 
channel, of a custom in the Tyne for light- 
draughted vessels going up to keep to the south 
side, contrary to the rule of the statute : — Held : 
no such custom could be maintained, unless an 
actual local imijediment or extraordinary dilliculty 
could be proved. -The Unity (1850), Sw. 101 ; 
166 E. R. 1041. 

Annotation : — Refd. 'i’he lluud of JTovidcnce (185G), Sw. 107. 

6084. Resting on convenience of 

public officials — Custom house officers.]— The 

owmers of a stcamshij) are responsible for dainag(j 
caused by tlio act of the master in not observing 
17 A 18 Viet. e. 104, s. 297, which ja escribes keep- 
ing to the starboard side of the mid-channel, 
notwithstanding 17 A 18 Viet. c. 104, s. 299, 
declares that the damage in such case shall be 
deemed to be caused by the wilful default of the 
I>erson in charge of the deck. 

17 A IS Viet. e. 104, s. 297, is not to be con- 
trolled by any custom resting oh mere convenience 
of public officers, as custom house officers, in the 
discharge of their duties. — The Seine (1859), Sw^ 
411 ; 5 Jur. N. S. 298 ; 166 E. R. 1190 ; subsequent 
proceedings^ S\v. 518. 

Annotation : — Refd. r. General Iron Screw Colliery Co. 

(1808), L. H. 3 C. 1*. 176. 

6085. Bye-law.] — Tm^ Hand of Pro- 

vidence (1856), Sw. 107; 16(5 E. R. 1044; sub 
nom. The Medoka r. The Hand of Providence, 
5 L. T. 4(52. 

6086. Inability to port without grounding.] 

-The Lucia Jantina v. The Mexican, No. 5467, 
ante, 

6087. Allowance for behaviour of other 

vessel.] — AVlieri‘ a sJiii) ascending the Danube finds 
itself exi>osed to the risk of meeting a descending 
shi]) at or neai- a point which does not alTord 
suliicieiit breadtli for passing : —Held : Article 82 
of the regulations ax)i)lieable to tlie Lower Danube 
is imperativ(i, A the ascending sliip is bound to stop 
A W'ait. Although an ascending ship is clearly 
wrong in forcing her way contrary to Aiiicle 32, 
yet when her intention so to do is reasonably 
apx>arent, a descending ship commits contributory 
fault by insisting on her right of precedence. 

The Sulina arm may faiily be described, through- 
out its whole length, as a narrow channel (Loud 
Watson). — S.S. Diana v. S.S. Glieveden, The 
O lJEVEDEN, [1894] A. G. 625 ; (54 I.. J. P. G. 22 ; 
10 T. L. R. 589 ; 0 R. 515, P. C. 


collided with the Mat/gie in the 
Sonlanges Canal, owing to the failure 
of the Hrmorevt to observe Rules for 
Navigation, Ait. 25, which renuired 
her to keep to the starboard side of 
iiiid-chouiicl, she was held liable for 
the daniagcK sustuiued by the Mangic. 

RoMiAAf r. The Honoueva (1916), 
27 O, AV. R. ;;2J ; 54 S. C. R. 51.— 
CAN. 


", — Union IS.S. Co. t. 

^N akena (B. C.), U9181 1 

• R. 57 ; 37 D, L. R. 679 ; 16 
Lxeb- C. R. 397 ; 24 B. C. R. 150.— 
CAN. 


n. .] — The Arbutus (1864), 11 

L. T. 208.— IR. 

6076 i. Mvaniny of fairway.] — The 
*• fairway ” as defined by Bca Rcgula- 
tloiJH, 1910, Art. 25, is practically the 
sanio as •* luid-chanuel.’* — R. r. 
Desi'ATcji, Border Line Tbans- 
roRTA'noN (>o. V , McDouoal (1916), 
34 \V. L. R. 123 ; 10 \V. \V. R. 230.— 
CAN. 

o. Applicaiion of rule — To foreign 
reaacte.]— The rule of the road on our 
rivers & lakes applicable to “ narrow 
channels ” is set out In R. B. C., o. 79, 
Art. 21, which applies to foreign as 


well as to British & Canadian ihijis. — 
d’ucKER V. The Tecumskh (1905), (5 
O. W. R. 131 ; 10 Exch. C. R. 44, 149. 
—CAN. 

p. J UHiificalion for departure from 
ruk' — Allo'wancc for behaviour of other 
resHdl — J "'essels nice i n g on hend,]~ 
Allen v. Rkford ( 1H89), 15 L. R, 
341.— CAN. 

q. Avoidaiux of collision .] — 

(Janada Bteaaiship Lines, Ltd. v. 
Montreal Transportation t"o.. Ltd. 
(Que.) (1919), 18 ExeU. C. R. 354; 
45 D. L. R. 478.— CAN. 
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6088. Circumstances Justifying vesseis in 

crossing.] — Article 25 of the Regulations for 
Preventing (Collisions at Sea apx)lies to the entrance 
channel foiled by the east & west iiier at Swansea, 
so that it is incumbent on a steam vessel in that 
narrow channel to keep to that side of mid- 
channel which lies on her starboard hand, but 
circumstances may prevent iJie i*ul(i operating to 
its full extent throughout the channel, for when 
a vessel is coming away from the 'tidal basin of 
the Prince of Wales dock on the oast side, is 
proceeding down the channel, she will, in order 
to get on her })roper west sid(‘, have to cross the 
channel le«ading u]) to the Ocean dry dock, or 
other dock in the west channel, towards wliich 
another vessel, coming in, may be making. In 
such a case good soamanshij) dictates that the 
vessel which will i(‘ach 1h(i X)()int of intersection 
of the channels reasonably in advance of the 
other should kc'ex) on, A that the other should 
wait, though, if both arc approaching the i)oint 
at about the same time, it will be reasonable for 
the vessel which has the tide .against h<‘r to w.ait 
until the oth(jr h.as i^assed. 

Vessels must cross each other, A however Tiiuch 
the starboard hand rule ax^ plies, there are circum- 
stances here which prevent it operating to the full 
extent (Sm (Iouell Rahnios). — The Puince Leo- 
pold DE Belgique, [lh09J J*. 103 ; 78 1 j. J. P. 57 ; 
100L.T.201 ; 25 T. 1.. R. 1S3 ; llAsp.M.L.C. 203. 

6089. Necessity for strict proof of justiflea- 

tlon.j — A steamer coming up the river 'rhames 
in the Blackwall Beach, having disregarded, wilh- 
out cause, the directions of 17 A 18 Viet. c. 101, 
s. 207, by not keeping on that side of the fair- 
way or mid-channel of t he I’iver, v. liich lay on h(‘r 
starboard side ; A the x)ilot , as well .as theses on 
board, being to blame in not kcex)ing a good look 
out, A otlierwise culx),ably negligent; — HM: liable 
for damages caused by a collision with a barge. 

The burden of i3i‘oof lies on the steamer to show 
distinctly what (»bstacles t}u*re were to XH‘^-vent 
her going to the northward (IIomij.ly, M.Il.). - 
Malcolmson V. Meeson, The Mai.vina (1803), I 
Moo. P. ('. C. N, S. 357 ; Brown. A Jiush. 57 ; 8 
L. T. 403 ; 9 .Jur. N. S. 527 ; 11 W. B. 570 ; 1 
Mar. L. C. 311 ; 1.7 K. H. 730, P. 0. 

AnnolMions : - Refd. 'riio Sylph (1807), L. K. 2 A. A E. 24 ; 

Smith r. Brown (1871), L. 11. 6 Q. B. 721J ; U. v. City of 

London Court JiidK:o 0882), 8 Q. B. 1). 609 ; Tho Vera 

Cruz No. 2 (1884), 9 P. D. 9() ; IMcrsoy Docks A Harbom* 

Board v. "riiriior, 'I’ho Zef a, [1893J A. C. I(>8 ; Tho Veritas, 

119011 P. ;i04. 

6090. Burden of proof of justifleation.) — 

Malcolmson v. Mekson, The Malvina, No. tiOSi), 
ante, 

6091. What amounts to breach — Part of vessel 
in other side of fairway. !- - Article 25 of the Begula- 
tions for Preventing Collisions at Stja is not in- 
fringed by a vessel turning round in a narrow 
channel whereby some portion of her length in ust 
necessarily during the process fail to remain on 
that side of the fairway or mid-channel which lies 
on her starboard side. — The Wiiitlieburn (1900), 
83 L. T. 748 ; 17 T. L. R. 183 ; 9 Asp. M. L. C. 154. 

F, Signals, 

{a) Sound Signals, 
i. In General, 

See Sea Regulations, 1910, Statutory Rules A 
Orders, 1910, i). 457, Article 28. 


6092. Statement of rule.] - The TJskmoor, No. 
6106, post, 

6093. Direction Imperative.] — T he TJskmoor, 
No. 6106, post, 

6094. Importance of giving signal.] — (1) It is 

too late now to question the validity of the direction 
in the x>reliminary article of the Regulations for 
Preventing Collisions at Sea, 1897, that they are 
not only to be followed by all vessels upon the 
high seas ; but “ in all waters connected therewith 
navigable by seagoing vessels,” A the reservation 
by Article 30 of any “ special rule, duly made by 
local authority, reLative to the navigation of any 
harbour, riv^er, or inland waters,” shows that the 
general regulations were intended by their framers 
to ai)ply to inLand navigation except so far as they 
would int/crfere with tlie operation of a local rule. 

(2) It is to my mind far more important that 

I these sign.als [sound sign.aLs in Article 28] should 

be given when the course taken is not the ordinary 
one x>rcscribed by tlui regulations, but is the result 
of a dediKdion from the principles that underlie 
them, A from the dictates of good seamanship, 
that is to say, a course which has to Ix^ t.aken at the 
moment by the individual under the x^articular 
circumstances of the case, A which is justified only 
by tluiir special charactea* A the imminent danger 
that has arisen (Pj.etchek Moulton, L.J.). 

(3) The word “ (course ” could not moan com- 
X>ass course only, IxM-aiiso it is quite x>hdn that 
helm directions A engine directions are meant to 

I indicate the movements of the vessel for the pur- 
I40se of avoiding collision or to put an end to any 
condition of dangc'r existing (TjOKD Alverstone, 
(LI.) 

(4) The Regulations for the Prevention of 
Collisions at Sea apiily to collisions t.aking place 
betwc(‘n ^'essels in the river Amazon. — T he 
Anselm, [1907] P. 151 ; 76 L. J. P. 51 ; 97 L. T. 
16 ; 23 T, r.. R. 378 ; 51 Sol. Jo. 3^2 ; 10 Asp. 
M. T.. C, J3S, C, A. 

I Annofafinn^t : — An to (1) CODSd. The Bcllanoch, [1907] P. 

170; Tho (\)riiithian. [1909] P. 2(>0. Refd The Hero. 

11911] P. 128. As to (9) Refd. The Aristocrat, [1908] P. 9. 

6095. First signal ignored —Assumption that 
further signals will be ignored.] — W ilson, Sons A 
Co. V, Currie, No. 6023, ante. 

6096. Liability for failure to signal.] — The 
Nereo ( 1907 ), cited in Ilalsbury’s Laws of 

Vol. XXVT., at p. 460, V, A. 

6097. .j — T he Annie (1912), Shipping 

Gazette, Feb. 2, (]. A. 

6098. Intention of article.] —T he Anselm, No. 
6094, ante. 

6099. In sight — Meaning of — Reference to 
manoeuvres authorised or required to avoid col- 
lision.] — T he Bp:llanoch, No. 5627, ante. 

6100. Signals may be wrongful because mis- 
leading.! -The Bellanoch, No. 5627, ante. 

6101. Duty to answer signals.] — Where applts.* 
steamship came into collision with resps.’ ligh^r 
in a naii\)W channel under circumstances which 
rendered resps.’ tug clearly to blame : — Held : the 
judge was in error in holding applts.’ steamship 
also to blame because she did not stop her engines 
on the tug’s failure to answer her signal to the 
effect that she had altered her course to the star- 
board. Tlic tug seemed to be acting in accordance 
with the rule of the road, A the captain of applts.’ 
steamship in proceeding on lus course cautiously 
at half speed did not fail in his duty in any respect. 


r. Mexininu of safe practicalde.] 
— In narrow channelR every steam 
vessel shall, when it Is safe K 
practicable, keep to that side of the 
fairway or mid -channel which lies on 
the starboard side of snch vessel : — 
Held: tho words “ safe & practicable ” 


must ])o taken to Imply that tho I 
vessel is only obliged to take this I 
coui'se when she can do so without I 
danger of ooilislon. — Lovrrr v, 'I'liE 
Calvin Austin (1904), 9 Exch. C. U. 
1«0 ; affd. (1905). 25 C. L. T. 78 ; 

8. C. R. 61{>.— CAN. 


PART XII. SECT. 3. SUB-SECT. 6.— 
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t. Misleading signals — LiahUiiy for,] 
— Ontario Gravel Frbiohtino C3o., 
Ltd. V . Matthews S.S. Co., Ltd.. 
[19271 1 D- L- ft- 1045 ; [1927] 

S. 0. R. 92.— CAN. 
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Sed, 3 . — Tfie apa reffulafiotis : Suh^scd, 5, F, (a) i., 
iu jSb Hi,, (6), (c) <£: (d), cC? G, (a)*] 

— China Navigation Co., Ltd, v. Asiatic Petro- 
leum Co., Ltd. & The Taku Tug & Lighterage 
C o., Ltd., The Tientsin, [1910] A. C. 204 ; 79 
L. J. P. C. 68 ; 101 L. T. 547 ; 11 Asp. M. I.. G. 
310, P. C. 

6102. Liability for wrong helm signal.] — T he 

Frankfort, No. 5381, ante, 

6103. Mistaken signals — Liability for.] — The 

Ravenna, No. 6028, anie, 

6104. Misleading signals — Signals must in fact 
mislead.] — Pltf.’s stearnsliip 6'., comiiic? out of the 
Alfred Lock, Birkenhead, dofts.’ steamship 
(7. S,, coming up the river Mersey, siglited each 
other about half a mile apart, the Cr. S, liaying the 
G. on her own starboard bow. To counteract the 
('ffect of tlie tide on her staiboard bow the G, 
ported her helm a little &; sounded two separate 
signals of one short blast. She did not, however, 
port her helm sufficiently to alter her course to 
starboard but continued on straight- .across tlw' 
river under a slight port, or port steady, helm. 
"J'he two vessels came into collision on the Liver- 
pool side of the river : — Held : the j>ort helm 
signals were misleading in the semse that tiiey liad 
a tend<‘n(-y to mislead ; but as in fact t hey did not 
appear to liave misled the pilot of the (t\ S., who 
saw that the f/. was not altering her couise, the 6'. 
was not to blame.- Tme Gulf of Suez, [1921] P. 
318 ; 90 L. J. P. 321 ; 125 lu T. 053 ; 37 T. L. R. 
704 ; 15 Asp. M. L. V. .328, V. A. 

ii. When Duly to Fiynal Ariacs, 

6105. Manoeuvre commenced before vessel 
sighted.] — ^Pltfs.’ steam vessel, after giving .a pro- 
longed blast on tier wdiistlc, left a dock <‘ntrance 
in the Mersey under easy starboard lielni, k. whilst 
continuing to round under that lielm in oreJej* to 
bring up alongside a wall a short distance* further 
up, came into collision with defts.’ dow'n coming 
steamer. It was alleged on behalf of defts. that 
those in charge of jiltfs.* vessel should have indi- 
cated that she was directing her course U) poih by 
giving two short blasts of her whistle in accordance 
with Article 28 of the Regulations foj* Pie venting 
Collisions at Sea, by which, “ when vessels arc in 
sight of one another, a steam vessel under w'ay, in 
taking any course authorised or required by tlicse 
rules, shall indicate that course by ” t he appro- 
priate signal ; — Held : the rule w as not applicable, 
as the starboard action of tJie helm began before 
leaving the entrance, &, wdien t he other vessel was 
in sight, pltfs.’ vessel was not, with reference to 
that other vessel, taking a course authorised or 
required by the loiles. — The Mourne, [1901] P. 
68 ; 70 L. J. P. 7 ; 83 I.. T. 748 ; 17 T. L. R. 194 ; 
9 Asp. M. L. C. 155. 

6106. Duty In case of doubt.] — The direction in 
Article 28 of the Regulations for Preventing 
Collisions at Sea, 1897, that when vessels are in 
sight of one another, a steam vessel under way, in 
taking any course authorised or required by these 
rules, shall indicate that course by the specified 
signals on her whistle or syren,” is not only im- 
perative, but the word ” authorised ” includes any 
course which, for the safety of the vessels, good 
seamanship requires to be taken with reference to 
the other vessel then in sight. 

I hope that masters of vessels will in future cit, 
if they err at all, on the side of w^histling (Jeune, 
P.).— The Uskmoor, [1902] P. 250 ; 71 L. J. P. 


103 ; 87 L. T. 55 ; 51 W. R. 03 ; 18 T. L. R. 727 ; 
0 Asp. M. L. C. 316. 

Annataiixms : — Apprvd. The Anselm, [1007] P. 151. Consd. 

The Bellanooh, 11907] P. 170. Refd. The Aristocrat, 

[1908] P. 9 ; The Hero, [1911] P. 128. 

6107. Vessel acting in ordinary course of navi- 
gation.] — The Calgarth (1906), Shipping 
Gazette, Nov. 3. 

6108. Steamer bound to keep course & speed — 
Going astern — For purposes of own navigation.] 

The Beijlanoch, No. 5627, ante, 

6100. Duty to give further signals on first signal 
being ignored.] — ^A tug w^hich, with a lighter in 
tow, was crossing the ITumber under a slightly 
starboard helm on account of the t^bb tide, star- 
boarded further, & gave a long blast signal to 
indicate her presence to a steamship, under the 
sl-em of which she w^as passing. The steamship, 
wiiich was showing a stern light & lyiHg athwart 
the river waiting to go into dock, came astern to 
allow another vessel to pass out of dock, & the tug 
tlioreupon hard-a-starboarded }i<‘r lielm to clear 
tJie stern of the steamship, but failed to give 
the appropriate two-short -blast signal required l>y 
.Article 28 of tlie Jfegulations for Preventing 
Collisions at S(‘a as appli(‘d to tin* Humber. The 
st('amship had no look out aft, k, in the ct. below, 
was found alone* to blame; for a collision with tJic; 
lighter, whilst the tug was absolved from liability 
on tie* ground that the; infringement of ilie riih* 
cmilel not by possibility liavt* contributed lt> the 
collision : —Held : the tug w\as also to blame, f(U*, 
though those in charge of the, steamship were so 
n<*gligcnlly inattentive that- they did not notice 
w hat w\as going on ast(‘rn of Ihe'm, it could not be 
.said tliat, if tlie two-short-blast signal had not 
been given by tlie tug w^heai further starboarding 
or hard-a-starboarding, as an indication that she 
was manoeuvring for them, the signal might not 
liavc been heard k acted upon by those in charge 
of the steamship in time to have avoided tlie col- 
lision with the ligliter ; &, therefore, the statutory 
presumption of fault arose under 1894 Act, 
s. 419 (4). 

The continuing of a helm is just as much a 
directing of the vessers head or the vessers course 
to one side or the other as changing her course 
(Lord Alverstone, C.J.). — The Aristocrat, 
[1908] P. 9 ; 77 L. J. P. 57 ; 97 L. T. 838 ; 24 
T. L. J{. 21 ; 10 Asp. M. L. C. 567, {). A. 

Anmduthn Consd. 'J3«c Gulf of Suez (102I ), 125 L. T. 653. 

6110. Vessel signalling full speed astern —Duty 
to further signal hard-a-port.] — By Article 28 of 
the Regulations for Preventing C^ollisions at Sea, 
a steam vessel und(‘r w^ay, in taking any course; 
authoris(*d or required by the rules in respect of 
another vessel in sight, shall indicate that course 
by the appropriate sound signal : — Held : a steam 
vessel having sounded three short blasts to indicat/C 
that ” my engines are going full sfieod astern ” did 
not infringe the rule by omitting to sound one 
short blast on hard-a-portinp, as this holm action 
was to prevent her head canting to starboard under 
the reverse action of the engines. — The Aber- 
donian, [1910] P. 225 ; 79 L. J. P. 89 ; 102 L. T. 
543 ; 11 Asp. M. L. C. 393. 

6111. Vessel altering course to prevent collision.] 
— A steam vessel bound, under the Regulations for 
Preventing CollisionB at Sea, to keep lier course k 
speed, found herself so close to a steam vessed 
boimd to give way, that a collision could not bo 
avoided by the action of the other vessel alone. 


a. lAability for disregairdina tdgnal, 
— Coy V. Tsb D. j. Purdy (if. B. 
(1919), 19 Exeb. C. R. 2 iT-<3AN. 


part XII. SECT. 8, SUB-SECT. 6 . — Robert L. Fryer v. Westmouni’ 

F. (a)ll. (OwNERSWOiit.), 11924] Exob. O. H. 

b. Vcaael leaving dock^\ — Sinr — CAN. 
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She, therefore, by reversing her engines & hard-a- 
orting, endeavoured to avoid the other vessel; 
ut did not indicate her manoeuvres by the appro- 
priate sound signals required by Article 28 : — 
Held : the omission to give the sound signals 
neither caused the collision, nor contributed to the 
casualty, & did not, in the circumstances, amount 
to a breach of the rule, as the words “ I am direct- 
ing my course to starboard wore not applicable 
to an attempt, at the last moment, to escape a 
collision. — T he Tempus, [1913] P. 16(5 ; 83 L. J. P. 
33 ; 109 L. T. 669 ; 29 T, L. R. 643 ; 12 Asp. 
M. L. O. 396. 

6112. Vessel manoeuvring for anchored vessel.] — 

In weath(jr more or less foggy, the steamship if., 
proceeding to an anchorage, had to starboard her 
helm to clear a vessel at anchor. There was no 
other vessel in sight at the time, but directly 
afterwards the steam barge B. came in sight. The 
M, gave no signal when she directed her course to 
port under starboard helm : — Held : while it was 
only necessary under Article 28 of the Rules for 
Preventing Collisions at Sea for the M . to sound 
her whistle when directing her course to port or 
starboard with reference to a moving vessel, & 
therefore she was not wrong in omitting to sound 
lier whistle when she starboarded her for the 
ancliored vessel, she ought to liave sounded it 
when the B, came in sight, to indicate that her 
course was being directed to poii). — T he Meo antic 
(1915), 31 T. L. R. 190. 

hi. Course, 

6113. Meaning of.] — T he Ansfjjm, No. C094, 

ante, 

6114. .] — The Aihstocuat, No. 6109, ante, 

6115. Course “ authorised or required — What 
included.] — The duty which Article 28 of the Regu- 
lations for Preventing Collisions at Sea imposes 
upon steam vessels in sight of one another to give 
appropriate sound signals “ in taking any course 
authorised or required by these rules is not 
limited to the case of a course which at the trial 
of a collision action is found by the ct. to have 
been authorised or required by the Rules. It 
applies to the case of any course taken by a vessel 
purporting to act under any of the Rules with the 
intention of avoiding immediate danger. — The 
JTeho, [1911] P. 128 ; 80 I.. .T. P. 06 ; 105 L. T. 
87 ; 27 T. L. R. 398 ; 12 Asp. M. L. C. 10, C. A. ; 
on appeal, sub nom. Hero (Owners) v, Admiraltv 
Comxs,, [1912) A. C. 300, II. L. 

Annotations : — Befd. The Olympic & H.M.S. Hawke, [1913] 

y\ 214; H.M.S. King Alfred, fl9141 P. 84; Admiralty 

Comrs. i\ S.S. Volute, 11922] 1 A. C. 129. 

(b) B'lstress Signals, 

See Hca Regulations, 1910, Statutory Rules & 
Orders, p. 457, Article 31. 

6116. Duty to answer signals.] — The Emmy 
] I .VASE, No. 5 487, aiile. 


6117. Improper use of distress signal — Com^ 
pensatlon.] — By 1894 Act, s. 434 (2), the improper 
use or display of the signals of digress, authorised 
by the Act, renders the master of a vessel liable to 
pay compensation for any labour undertaken, risk 
incurred, or loss sustained, in consequence of the 
signal being supposed to be a signal of distress ; but 
the sub-sect, does not, by implication, give any 
right to compensation in favom of those who, in 
response to signals of distress properly used or 
displayed, ofler services which are not required. — 
The Elswick Park, [1904] P. 76 ; 72 L. J. P. 79 ; 
89 L. T. 217 ; 9 Asp. M. L. C. 481. 

(c) Lights, 

See Sub -sect. 5, B., ante, 

(d) Fog Signals, 

See Sect. 3, sub-sect. 5, C. (d), ante, 

G, Overtaking Vessels, 

(a) In General, 

See Sea Regulations, 1910, Statutory Rules & 
Orders, 1910, p. 457, Article 24. 

6118. What constitutes overtaking ’’ — Implica- 

tion that following ship going faster than followed 
ship.] — ^A vessel is overtaking another vessel, within 
the meaning of Articles 16 17 of the Regulations, 

& not crossing the olber vessel, within the mean- 
ing of Aiiicle 14, when she is going faster than 
the other vessel is so much behind her as to be 
unable to see the side light of the other vessel. In 
the Englisli ( 'hannel the rules as to vessels at sea, 

not the rules as to vessels in a river, apply ; & 
in the English Channel there is no custom aiy 
course for vessels. — The Franconia (1876), 2 
P. D. 8 ; 35 L. T. 721 ; 25 W. R. 197 ; 3 Asp. 
M. L. C. 295, 0. A. 

Annotations : — Dbtd. 'rhe Pcckforton Castle (1878). 3 P. D. 

11. Folld. Tho Main (188C), H P. 1). 132. Refd. The 

Seaton (1883), 32 W. H. 600 ; The Imbro (1889), 14 P. I). 

73 ; S.S. Olympic v. Blnnt, S.S. Olympic v. Admiralty 

Comrs. (1914), 112 L. T. 49. 

6119. .] — ^The Main, No. 5591, ante, 

6120. Ship following more than two points 

abaft beam of foremost ship.] — The Imbro, No. 
5592, ante, 

6121. Application of rule — Vessel overtaking & 
crossing.] — When a vessel is at the same time over- 
taking & crossing the course of an other vessel, she 
is to be deemed an overtaking, A not a crossing 
ship under Article 16, & Ls bound therefore to obey 
the directions of Article 20, keep out of the way 
of the other vessel. — The Seaton (1883), 9 P. D. 1 ; 
63 L. .1. P. 15 ; 49 lu T. 747 ; 32 W. R. 600 ; 5 
Asp. M. L. V, 191. 

Annotations Expld. The Imbro (1 889). 1 1 P. H. 73. Refd. 

TheMoliere, 11893] P. 217. 

0122. .] — The MoLii:RE, No. 6943, ante, 

6123. Overtaking distinguished from crossing.]-- 
The Franconia, No. 6118, ante. 
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6118 i. What constitufea “ oxicrtaking ** 
— Implication that folloiuino ship going 
faster than followed ship. 1 — Where two 
Hhlps aro in such a position, & are on 
Kiioli courses, & aro at such distances, 
that, if it were niffht, tho hinder ship 
could not see any part of the side 
lights of the foiward ship, & tho 
hinder ship is going faster than tho 
other, tho fonner is to ho considered 
as an overtaking ship within rule 20 
of t»ie collision rules In force ht’fore 
July, 1897, & must keep out of tho 
way of tho latter. — Inchmarek S.8. 
Co., Ltd. V, Titb Astrid (1898), 6 
Kxch. C. H. 178.--CAN. 

0 . Ship seven points of the wind 


east north-east to ship north seventy -two 
degrees west .] — ^Whore a steamer Is 
proceeding on a course north seventy - 
two dcgi*ees west, & a barque is sailing 
on tho starboard tack within about 
seven points of tho wind whoso 
direction is east north-east, tho barciuc 
is not an overtaken ship within tho 
mooning of the x’egnlatlous. — Smith v. 
The Empress op Japan (1901), 21 
C. L. T. 430 ; 8 B. C. It. 122 ; 7 
Exch. C. R. 143.— CAN. 

6121 1. Application of rule — Vessel 
overtaking iS? crossing .] — The Cutch 
(1893). 2 B. C. R 357.— CAN. 

6121 il. The A. passed 

the C, & her tow boat to port some 
distanoe away ; she then pursued a 


eircuiious com^o & noming about on 
a jjarallel coui-so with tho tug & tow 
placed herself In a direct lino between 
ihoin & stopped, when she was struck 
on the stem by tho tow : — Held : tho 
A. was an. overtaking vessel Sc was 
bound to keep clear of the overtaken 
vessel. — Macdonald v, Atjj^ntkj 
Salvage Co., Ltd., I1925j Exch. C. H. 
209.— CAN. 

6123 1. Overtaking distinguished from 
crossing .] — No subsequent alteration 
of tho hearing between tho two vessels 
can make the “ overtaking ** vessel a 
“ crossing ” vessel so as to bring her 
within tho operation of rule 16 in 
force before July, 1897. — ^Inchmaree 
S.S. Oo., Ltd. v. The Astrid (1898), 
6 Exch. 0. R. 178.-»CAN, 
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Sect, 3. — The sea regulations: Sub-sect. 5, G, (a), (6) 
(c), d: H, Sect, 4 ; Svh-sects, 1 2.] 

6124. .] — ^The Brbadalbane, No. 5598, 

ani^, 

(h) Duly of Overtaking Vessel, 

6125. Duty to keep out of the way — General 
rule.] — It is primd facie the duty of an overtaking 
ship to keep out of the way of a ship ahead of her, 
but if the latter ship sees another approaching her 
from a direction where her lights are not visible, 

& which vessel she has reason to suppose does not, 
in fact, whether keeping a good look out or not, 
see her, & is likely to come into collision with her, 
it is her duty to give some warning to the over- 
taking ship, not necessarily by exhibiting, a light, 
but by some signal, such as the firing of a gxm, the 
showing a light, or otherwise, which will indicate 
her whereabouts to the overtaking ship, & call the 
attention of that ship to the danger of a collision. — 
The Anglo-Indian (1875), 33 L. T. 233 ; 3 Asp. ‘ 
M. L. C. 1 ; sub nom, Anglo-Indian (Owners) v, 
Prust, The Anglo-Indian & The Excel, 23 
W. R. 882, P. C. 

AnnoUUitms :--C0Jad. The City of Brooklyn (1876). 1 P. D. 

276. Befd. The Earl Spencer (1875), 33 L. T. 235. 

6126. .] — ^Although a ship is, under 

some circumstances, bound to keep a look out 
astern, & to show a light or ^ve a signal to another 
ship overtaking her, & evidently unable to see 
her, nevertheless, where a steamer going at a high 
rate of speed in a fairway overtakes a sailing sliip 
showing no light or signal, & does nc;< see her until 
too near to avoid a collision, although keeping a 
good look out, the steamer will be held a Ion 
blame, if a lower rate of speed would have given 
the steamer time to have avoided the collision 
upon sighting the sailing ship. — The Earl Spencer 
(1875), 33 L. T. 235 ; 3 Asp. M. L. C. 4, P. C. 
Annotation Refd. The City of Brooklyn (1876), 1 P. D. 276, | 

6127. .] — The Saragossa, No. 6135, 

post, 

6128. Application of rule — Foreign vessels.] — 

Admlty. B^^ation 17 : “ that every vessel over- 
taking any other vessel shall keep out of the way 
of the vessel being overtaken,” applies to foreign 
ships as well as to British. 

A French ship, under sail, following a British 
ship in tow on entering a harbour, came into 
collision with her whilst crossing the bar : — Held : 
the collision so occurring was occasioned by the 
negligence of the French ship in not attending to 
the rule of the road as laid down in Admlty. 
Regulation 17, & the French ship was liable for 
the loss caused by such collision. — The Wheat- 
sheaf V, The Intrepide (1865), Holt, Adm. 210 ; 
13 L. T. 612 ; 2 Mar. L. C. 292. 

6129. In narrow channel.] — The rule 

as to keeping course & speed, while a perfectly 
good rule in open waters, cannot always be applied 
in close waters such as the Mersey, & each case 


Navigation. 

must depend on its own circumstances. In a river 
like the Mersey a following vessel must watch the 
vessel ahead observe what course she is taking 
with regard to other vessels. — The Wooda (1915), 
31 T. L. R. 222. 

6130. Justification for departure from rule-- 

Onus of proof on overtaking ship.] — Admlty. 
Reflations 17, 18, & 19 : “ Every vessel over- 
taking any other vessel shall keep out of the way 
of the vessel being overtaken, & whore by such 
rules the one ship is to keep out of the way, tho 
other ‘ship shall keep her course, due regard 
being had, in the observance of both these rules, 
&; their observance being subject, to all dangers 
of navigation, & to any special circumstances 
which may exist in any particular case, rendering 
a departure from such rtih^s necessary in order to 
avoid immediate danger.” Plea : “ That a 

steamer overtaking a sailing vessel could not 
comply with the first of the above regulations in 

nsequence of the slate of tho weather, & the 
neglect on the part of those on board the sailing 
vessel to take proper precaution to avoid a 
collision ” : — Held : the proof of such a plea was 
entirely on the steamer, who must make out in her 
defence th.at it was impracticable for her, in conse- 
quence of the state of the weather, to have seen 
the sailing ship in time to have avoided her ; & 
that the steamer was pursuing her course at a 
reasonable speed, sucli weather considered. — 
The Hannah Park v. The Lena (1865), Holt, 
Adm. 61 ; 14 L. T. 675 ; 2 Mar. L. C. 345. 

61 31 . .] — When a primd facie case has 

been made that d(^ft.’s sliip was overtaking pltf.’s 
ship, the burden, as in the case of a ship at anchor, 
is cast upon defts. to show excuse for the coUision. 
When one ship is overtaking another, it would 
rarely be the duty of the ship that is being over- 
taken to warn tlie other by whistling or exhibiting 
an extra light. 

Tho C, was steered W, by N., going faster 
than the X., which was steered W.N.W. The 
night was not dark, & the C, was going at full 
speed : — Held : the C, was overtaking the Z., 
<fe, under the circumstances, the L, was not bound to 
whistle or show a light over the stem or otherwise. 
— The Chanonry, The Leverington (1873), 42 
L. J. Adm. 58 ; 28 L. T. 284 ; 1 Asp. M. L. C. 
569. 

A7inoiati(yns : ~ Exgld. The Earl Spencer (1875), 32 L. T. 

370. Refd. S.S. Olymph; v. Blunt, S.S. Olympic, r. 

Admiralty Coinrs. (101*1), 112 L. T. 40. 

6132. Duty to take measures to pass safely.] — 

The (tLOBE, No. 5274, ajite. 

6133. Duty to go about — When leading ship goes 
about.] — Two vessels, which had been sailing in 
company, were beating to windward. They were 
both close hauled on the same tack, the one ahead 
& a little to the windward of the other. The 
leading vessel stood in as near as she could to a 
shoal, & was then obliged to go about. The 
other vessel kept her reach. The two vessels came 


PART XII. SECT. 8, SUB-SECT. 5.— 
G. (b). 

61261. Duty to keep out of the way — 
General ruU .) — The ship overtaking 
miist observe tho utmost care Sc watch- 
fulness of the movements of the ship 
ahead. Sc if the movements or changes 
in the course of the ship ahead are 
not understood the oveitaking ship 
is bound to slacken speed Sc if neces- 
sary to stop or to keep out of the way 
of the oveitaken ship. — Meblo, Merlo 
& Hat, J/td, v. The Harry R. Jones, 
11925) Exch. C. H. 183.— CAN. 

6126 li. I .H-iNCHHABRE S.S. 

Co., Ltd. V, The Abtbid (1898), 6 


Exch. C. R. 178.— CAN. 

6129 I. Avplicaiion of rule — Jn nar- 
row channel .] — Whore one steamship 
was overtaking another steamship in 
a narrow channel In the river St. 
Lawrence, Sc a collision ensued : — 
Held : the former, for not keeping out 
of the way of tho latter by adopting a 
safe course, was in fault . — Rc The 
Nova Scotian & The Quebec (1876), 
2 Q. L. R. 1.— CAN. 

6129 ii. Where a steam- 

ship on a narrow channel on Lake St. 
Peter, was in the act of overtaking a 
steam tug. Sc the tow was so carelessly 
navigated as to create risk of collision. 


& one of thc! vessels In tow collided 
with her : — Jleld : tho steamtop was 
in fault for not keeping out of her 
way. — The Farewell (1882), 8 

Q. L. R. 87.— CAN. 

6129111. .]-TheO.F.Biel- 

MAN V. Cad WELL (1906), Gout. 405. — 
CAN. 

6182 i. Duty take measures to pass 
safely.] — If It be practicable for a 
vessel which Is following close on tho 
track of another vessel to pursue a 
course which Is safe, Sc she adopts one 
which is perilous, then If mlBohlof 
ensue she is answerable for all conse- 
quences. — Re The John Munn (1848), 
1 S. V. A. R. 265.--CAN. 
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into colliBion : — H eld : it was the duty of the 
following vei^el to have gone about at the time she 
saw the leading vessel go about ; & as the collision 
was occasioned by the following vessel neglecting 
to go about at the proper time, she was to blame 
for the collision. — The Priscilla (1870), L. R. 
3 A. & E. 126 ; 23 L. T. 566 ; 3 Mar. I.. 0. 603. 
Annotation Apld. The Annie, [19091 P. 17 G. 

(c) Duty of Overtaken Vessel, 

6184. Keeping course — When departure from 
rule Justified — Ship so far ahead as to enable follow- 
ing ship to avoid her.] — The Regulations for Pre- 
venting Collisions at Sea only apply at a time when 
two vessels have approached so near to one another 
that, if either of them does anything contrary to 
the ReguLat ions, risk of collision will be involved : 
Semhle : a vessel, which is being overtaken by 
another, is not to blame within Article 22 of the 
Regulations if she alters her course at such a dis- 
tance ahead of the overtaking vessel that the 
latter can, by the exercise of reasonable care, 
keep out of the way of the former. 

Qu, : what is the duty of a vessel which is being 
overtaken as to keeping her course when it becomes 
necessary for her to manoeuvre for another vessel. — 
The Banshee (1887), 57 L. T. 841 ; 6 Asp. M. L. C. 
221, C. A. 

Annotation : — Apld. Tho Roanoke, [1908] P. 231. 

6136. Liability for deviating more than 

necessary.] — Where a vessel which is being over- 
taken by another deviates from her course, it is 
the duty of the overtaking ship to exercise reason- 
able care to keep out of the way of the former & 
she is relieved from the absolute obligation 
proscribed by Article 20 of keeping out of t/be way. 
The overtaken vessel which finds it necessary to 
nianoeuvro for a danger of navigation is to blame 
if she deviates from her course more than is 
necessary to avoid immediate danger. — The 
Saragossa (1892), 68 L. T. 400 ; 7 Asp. M. L. C. 
289, C. A. ; affd, sub 7iom, The Saragossa 
(Owners) v, Westoll, The Saragossa (1893), 
69 L. T. 664 ; 7 Asp. M. I.. C. 376, 11. L. 

6136. Liability for dangerous manoeuvre.] — 

S.S. Nord Kap V, S.S. Sandhill, The Sandhill, 
No. 6032, ante. 

6137. Altering course without signalling 

alteration — Not contributing to collision.] — The 
Annie (1912), Sliipping Gazette, Feb. 2, C. A. 

6138. Duty to keep out of way — Overtaken ship 
closehauled on port tack — Overtaking vessel close- 
hauled on starboard tack.] — The Annie, No. 5852, 
ante. 

6139. Duty as to maintaining speed.] — Pltfs.’ 
steamsip M. I. was proceeding dowm river with 
her engines working at half speed. She then put 
the engines full speed ahead & for about twenty 
minutes, as the engines developed their capacity, 
her speed was increasing from about 6 knots to 
7J or 8. When the M. I. put her engines full 
speed ahead, defts.* steamship C., a faster vessel, 
was about two miles astern of the M.I. The C. 
gradually overhauled the M.I. & endeavoured to 
pass her. Before she had drawm clear a collision 
took place. Defts. alleged (iti/cr alia), that the 


M. /., as the overtaken vessel, failed to keep her 
speed in accordance with Article 21 of the Regula- 
tions for Preventing Collisions at Sea : — Held : the 
development of speed was not a breach of 
Article 21 ; the Article did not require the M. I. 
to diminish her speed or to keep it at a reduced 
rate ; & tho C., for attempting to pass in a narrow 
reach of the river, was alone to blame. — The 
Cedertc, [1924] P. 215 ; 94 L. J. P. 15 ; 132 L. T. 
731 ; 16 Asp. M. L. C. 466. 

Duty as to giving warning.] — See Nos. ij590-5.i9S, 
.5602, 6125, 6126, 6131, ante. 

Duty to show lights.] — See Sub-sect. 5, B. (/c), 
ante. 

H. Look Out. 

Duty to look out generally.] — See Sect. 2, sub- 
sect. (L ante. 

Duty to keep look out in fog.] — See Sub-sect. 5, 
C. (/c), ante. 


Sect. 4.— LOCAL RULES OF NAVIGATION. 

Sub-sect. 1. — Cardiff. 

6140. Breach of sea regulations — Whether war- 
ranted under local rules.] — Where a steamship, in 
chiirge of a pilot, bound for Penarth Dock, &; 
carrying the usual docking signal of two bright 
lights aft, saw, when crossing Cardiff East Flat, 
the red & masthead liglits of a steamship coming 
down Cardiff Drain, bewaring on her starboard bow 
eVs distant from ilirt^e to four cables length ; but 
tho pilot in charge took no steps to get out of the 
way of the other vessel until a collision was inevit- 
able, because he was of opinion that, as he was 
bound’ for dock, he was entitled to hold on : — 
Held : his vessel was to blame for breach of 
Article 16 of tlie Regulations for Preventing 
(Collisions, there being no “ special circumstances ” 
warranting a departure from tho Regulations. — 
The 8t. Audries (1886), 54 L. T. 278; 5 Asp. 
M. L. C. 552. 

6141. .] — Those on a steamship, after 

leaving the Roatli Dock Basin un<ler the orders 
of the dockmaster, siglif edtho masthead & red lights 
of a tug & the green light of her tow two to three 
cables off one to two points on tlie port bow. 
The tug & tow were coming up on the east side of 
C-ardiff Drain, wliich runs about north & south, 
bound into the East But-e Dock. The steamship 
& tug bo til sounded a port-helm signal, but a 
collision occurred. In a damage action each side 
charged the otlier wntli breaches of the Collision 
Regulations, 1897 : — Held : tlie Collision Regula- 
tions did not apply to vessels meeting in such 
circumstances in Cardiff Drain, & the steamship 
was alone to blanm for the collision, as she ought 
to have waited till the channel was clear before 
she attempted to cross the incoming traffic. — 
The Red Cross (1907), 97 L. T. 610; 10 Asp. 
M. L. C 521. 

Sub-sect. 2. — Clyde. 

6142. Vessel crossing river in tow — Collision 
with up-river vessel — After due warning that river 


PART XII. SECT. 3, SUB-SECT. 5.— 
G. (0) 

d. Keeping course.] — Where a 
steamehip on a narrow channel on 
Lake St. Peter, was in the act of over- 
taking a Btoara tug, & the tow was so 
oarelesslv navlfirated as to create risk 
of oolllsion, & one of the vessels In 
tow collided with her : — Held : the 
steamship was in fault for not keeping 


out of her way, & the tow to have 
boon to blame for not keeping her 
course. — T he Fauew'ELL (1882), 8 
Q. L. R. 87.— CAN. 

e. .J - Notwithstanding an 

overtaking vessel must keep out of 
tho way of an overtaken vessel, thei-o 
is a correlative duty upon the loading 
vessel to keep her course. — D onovan 
S.S. Co. V. The Hellkn, [1926] 4 
D. L.iR. 497.— CAN. 


f. Duty as to giving warning.}-^ 
If ttie ship ahead anticipates damages 
from the approach of an overtaking 
ship it is tho duty of the former to 
give warning. — Merlo, Mbklo & 
Kay, Ltd. v. The Harry K. Jones, 
[1925] Exch. C. R. 183.— CAN. 

g. Dufy to keep proper look out.] 
— Bryce v. Canadian Pacific Ry. 
Co.. C. R., [1909] A. C. 490.— CAN. 
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blocked.] — By Buie 19 of the Clyde Navigation 
Bye-laws ; “ Every steam vessel, under her own 
steam, crossing from one side of the river towards 
the other side shall keep out of the way of vessels 
navigating up & down the river.” 

The Bogota^ a steamer 415 feet in length, was 
being towed stern first by a tug out of a graving 
dock on the Clyde, at a point where the river is 
barely 500 feet broad, preparatory to proceeding 
up stream. She had steam in her boilers, but 
was not using it. When she was two-thirds of 
her length out of the dock & slanting across & 
down the river the Bogota sighted, some three- 
quarters of a mile away, the steamship Alconda 
coming up the river under her own steam with 
two tugs attached. The Bogota & her tug gave 
four short blasts, which were repeated, as a 
warning that the river was blocked, & continued 
their manoeuvre. The Alconda^ however, held on 
her course, & in attempting to pass between the 
Bogota^ 8 tug & the bank, struck the tug while tlie 
latter was still about 100 feet from the bank, 
with the result that the tug was forced back on the 
Bogota^ & all three vessels were damaged : — Held : 
the Alconda was solely to blame for the collision, 
(a) because in the circumstances the Bogota was 
not contravening Rule 19 of the Clyde Navigation 
Bye-laws ; (6) because, assuming that the Bogota 
had contravened the rule, the collision was caused 
by the subsequent & independent fault of the 
Alconda in holding on her course A attempting 
to pass the Bogota after She had been warned that 
the river was blocked. — Anglo-Newfoundland 
Developivient Co. v. Pacific Steam Nawgation 
Co., [1924] A. C. 406 ; 93 L. J. P. C. 182 ; 131 
L. T. 258 ; 16 Asp. M. L. C. 385, 11. L. 


Sub-sect. 3. — Dantbe. 

6143. Ascending & descending ships — Descend- 
ing vessel keeps to right bank— Breach constituting 
negligence.] — Under Article 34, c. 2, titre 2, of the 
Danube Regulations, directing that, where two 
steamships meet going in opposite directions “ ils 
sont tenus de se diriger de telle sort quHls viennent 
ions deux aur tribord. A cet effete le bdiiment qui 
remonte le fleuve doit appvger vera la rive gauche^ 
et celui qui deacend vera la rive droUcj' vessels going 
down the river are bound to keep to the right bank, 
A if a vessel in a mist after sunset keep to the left 
bank & come into collision with another vessel, 
the breach of the rule is negligence. — Matwief 
V . Whytock, The Yourri, The Spearman (1885), 
53 L. T. 29 ; 5 Asp. M. L. C. 458, P. C. 

6144. Approach at narrow point.]— 8.S. 

Diana S.S. (Jt.ieveden, The Clieveden, No. 
6u87, 


Sub-sect. 4. — Humber. 

6145. Exhibition of lights — Anchor light.] - 
The JR. in charge of a tug was dropping stem fore- 
most up the Humber with the tide, & was 
eventually brought athwart the tide to go into dock. 
The R. was exhibiting, in addition to the mast- 
liead <fe side lights, a white light from the main 
peak showing astern, which had been placed there 
by order of the pilot who was by compulsion of law 
in charge of the R. The Rules for the Navigation 
of the River Humber, made by Order in Council 
in pursuance of Merchant Shipping Act, 1862 
(c. C3), s. 32, incorporate the Regulations for 


Preventing C collisions at Sea. The E. coming down 
the Himiber & the R. came into collision. At the 
hearing it was admitted that the R. was to blame : 
— Held : (1) the R. was also to blame, for as the 
Humber Rides were within Mercliant Shipping 
Act, 1873 (c. 85), s. 17, there had been, by the 
exhibition of a stern liglit a breacli of a statutory 
regulation, namely, of Article 2, which it was 
impossible to say might not have contributed to 
the collision, Sl there was no circumstance to make 
a departure from the regulation necessary ; (2) the 
light having been exhibited by order of the pilot, 
did not exempt the owner of the R, from liability, 
as the master should not have pennitted an 
infringement of the Regulations. — T he Rtpon 
(1886), 10 P. D. 65 ; 54 L. .7. P. 50 ; 52 Lr. T. 438 ; 
33 W. R. 659 ; 5 Asp. M. L. 0. 365. 

Jtnnotoiions : — As to (1) Retd. The Monte Rosa, [1893] P. 23. 

As to (2) Reid. The Monte Itosa, [1893] P. 23. 

6146. Height of.]— By Rule 2 of tlie 

Humber Rules, a vessel with two masts at anchor 
in the Humber shall exhibit an after-riding light 
“ double the height of the bow liglit ” : — Held : 
the rule must be taken to mean that the after liglit 
shall be at least double the height of the bow 
light, but that it need not be exactly double the 
lieight of such light, A a vessel carr^dng an after 
light of a height five feet more t])an double that 
of the bow liglit had not infringed the rule. — The 
Magneta (1890), 15 P. D. 101 ; 59 L. J. P. 55 ; 
63 L. T. 114 ; 6 Asp. M. B. C. 531, D. C. 

6147. “Dumb craft. “] — D oughty, Son 

& Richarhs V, Gray (T.) cKs Co. (1867), 13 T. L. R. 
587. 

6148. Approaching vessels with & against tide — 
Precautions in rounding river bend.] — T he Ezar- 
DiAN, No. 5378, a^ite, 

6149. Vessel turning after signal given — Right 
to remain athwart channel.] — A steam vessel 
wliich lias given the appropriate whistle signal 
under the Humber Rules to indicate that she is 
about to turn round in tlie river, tliereby imposing 
the duty on other vessels of keeping out of her way. 
is not entitled to put hcirself atliwart the cliannel 
& continue to come atliwart, but must complott* 
her turn, using no more of the waterway than is 
reasonably necessary for the purpose. — T he 
Austrai.meap, [19241 P. 36 ; 03 L. .7. P. 15 ; 130 
D. T. 288 ; 40 T. J.. R. 71 ; 16 As]). M. (’. 247. 


Hub-sect. 5. — Manc hester Ship Canal. 

6160. Whether regulations applicable.] — Semhle : 
tlie Regulations for Pi'e venting Collisions at Sea 
do not apply to the Manchester Ship (-anal ; but, 
assuming that they do, the second paraCTapli 
of Article 16 of those regulations, by which “ a 
steam vessel hearing, apparently forward of her 
beam, the fog signal of a vessel the position of which 
is not ascertained, shall, so far as the circumstances 
of the case admit, stop her engines, ...” will not 
be compulsory, for the approaching vessel, of which 
the fog signal is heard, must be in the canal, ^ 
I>resumably on her right side, so that her ^posi- 
tion is, in the circumstances, sufilciently ascer- 
tained by those in charge of the vessel hearing 
the wliistle, to absolve them from the obligation 
to “ stop her engines,” & they can, therefore, 
continue to navigate their vessel with caution on 
her own right side, so as to pass the other vessel. — 
The Hare, [1904] P. 331 ; 73 L. J. P. 47 ; 90 
L. T. 323 ; 20 T. L. R. 291 ; 9 Asp. M. L. C. 647. 
Armotaiions : — Ooiud. The Ceylon, [1920] P. 187. Retd. 

The Anselm, [1907] P. ir>l. 

6161. Fog sisals — Vessel lying at Ue-by.] — 

There is no rule in the Manchester Ship Canal that 
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a vessel moored alongside one of the lie-bys in a 
fog shall give any signal to indicate her presence 
as a warning to other vessels & the rules of good 
seamanship do not require her to give a sign^ in 
the absence of circumstances showing that those on 
board knew or ought to have known that another 
vessel was approaching to moor there. — T hk City 
OF Liverpool (1912), 29 T. L. K. 139. 


Sub-sect. C. — Medway. 

6152. Vessel at anchor In fairway — Fog signal.]- 

Tjie ("littha Boat 147, No. 6390, cmie. 


»SuB-sECT. 7. - Meh.sey. 

6153. Lights— Vessel towed on dark night.]— 
The Fairy (1850), 6 1^. T. 146. 

Annotation ;-“Refd. The Osmanli (1850), 7 Notes of Cases, 

507. 

6154. Stern light — Where carried.] The 

h’lRE Queen, No. 5535, ante, 

6155. Anchor lights.] — A vessel failing to 

exhibit lights as required by 37 &; 38 Viet. c. 52, 
s. 1, is liable to be lield iu fault under 30 & 37 Viet, 
c. 85, s. 17, for the provisions of 37 k> 38 Viet, 
e. 52, s. 1 , are to he regarded as virtually incor- 
porated with the itegulations for Preventing 
(Vdlisions at- Sea, made under the Merchant 
Shipping .Acts.- Lady Dow^nshire (1878), 

4 r. I>. 26; 48 J.. .1. P. 4J ; 39 I.. T. 230; 27 
W. B. 048 ; 4 Asp. M. L. C. 25. 

6156. •! — In considoiing wdiether a. 

breach of the Itegulations for Preventing 
Collisions could ])ossil)ly have contributed to a 
collision, the ct. must take into consideration the 
whole of the evidence, even whore there is a con- 
flict, subject to the qualification that the onus of 
proof lies on those infringing the Uegulations ; h 
if upon such evidence the ct. comes to the con- 
clusion that the breach could not possibly have 
contributed to the collision, the ship committing 
it is not to be deemed to blame in respect thereof. 

The steamship H, at night ran into the barque 
at anchor in the river Mersey. By Order in 
(’ouncil of Jan. 5, 1881, every vessel when at 
anchor in the ri\ei* Mejsey shall carry two white 
lights, file after light being carried double the 
height of the foremost light. The E, exhibited 
two anchor lights, both of which were about 20 
feet above the deck. If/ was admitted by defts. 
that they only saw IIkj after light : — Held : the 
H, was to blame for a bad look out, & the to 
blame for a breacli of the regulation, it not being 
shown that in the circumstances of the case the 
breach could not have contributed to the collision. 
— The Hermod (1890), 02 L. T. 070 ; 0 T. L. R.. 
257 ; 0 Asp. M. J.. C. 509. 

6157 . White light at the mlzzen truck — 

Quarantine light.] — A steamshii) under way in t^e 
Mersey is not entitled to carry a white light at the 
mizzen truck as a signal for the customs officer, 
or otherwise than as a quai’antine light ; & if she 
carries such a light for the former purpose she is 
guilty of a breach of the Mersey Navigation Rules, 
& will be held to blame if the other vessel might 
have been misled thereby. — The Talbot, [1891] 
P. 184 ; 64 L. T. 642 ; 7 Asp. M. L. C. 36. 

6158. Tug — Attached to vessel at anchor.] — 

The Devonian, No. 6548, ante, 

6169. Warning signal— Vessel turning in river.1 
— The Mersey Rules, which consist of the 
International Regulations ^tli some modifications 
A: alterations are deficient in not providing a rule, 


such as exists in the Thames prescribing the 
signal to be given by a vessel turning in the river. 
A mere repetition of the helm signal, infficating 
that the vessel is under a particular helm, is not a 
sufficient indication to other vessels that she is 
turning round under that helm. — The Adriatic 
(1914), 30 T. L. R. 593 ; subsequent 'proceedings, 
30 T. L. R. 699. . 

6160. Crossing Rule — Where Sea Regulation In- 
applicable.] — The Llanelly. No. 5964, ante, 

6161. Conduct of following vessel — Course & 
speed.] — The Wooda, No. 6120, ante. 

Launching rules.] — Sec Nos. 5162, 5166-5168, 
post. 


Sub-sect. 8. -Newport. 

6162. Entering port.] — By Article 13 of Newport 
Harbour Bye-laws, 1804 : every vessel shall, 
unless prevented by stress of weather, be brought 
into & taken out of the harbour to the right of 
mid-channel : — Held : in order to comply with this 
bye-law, every vessel proceeding inward from sea 
must keep outside the southernmost of the buoys, 
marking the channel at the entrance to the River 
Usk, until she can round in on her proper side 
between the buoys. 

A vcisscl which does a wrong thing in regard to 
anotlier must show, if she can, the whole 
burden of that lies with her, that the wrong thing 
dill not conduce to the collision (I^ord Esher, 
M.li.). — The Winstanley, [1896] P. 207 ; 65 
J.. J. P. 121 ; 75 L. T. 133 ; 8 Asj>. M. L. V. 170, 
P. A. 

Annoktttrjn: -Refd. The Petm- Benoit (1915), 1 1 I L. T. H7. 


Sub-sect. 0. — Ouse. 

6163. Navigation of Goole reach.]— The Frank- 
fort, No. 5381, ante. 


Sub-sect. 10. — Suez C^anal. 

6164. Vessels passing.] — Although it is the 
recognised practice in part of the Suez ('anal for 
a south going vessel to tie up in due time to allow 
a north going vessel to pass, still, in their exercise 
of this right of way, those in charge of the north 
going vessel have a relative duty cast upon them 
to act reasonably, &, therefore, they iruist reduce 
speed, & keep their vessel so w(‘U in hand as to be 
able promptly to bring her to a standstill should 
they lind themselves approaching too near 'whilst 
the giving way vessel is comjileting the manceuvro 
of making fast. These precautions are especially 
necessary at night owing to the difficiilty of 
accurately estimating the distance of the lights of 
the south going vessel before she exhibits the 
particular lights prescribed by the rules as an 
indication that the north going vessel may safely 
pass. — The Ci^n Gumming, [1007] P. 311 ; 77 
L. J. P. 1 ; 97 L. T. 14 ; 10 Asp. M. L. C. 430, C. A. 

6165. Employment of pilot— Uabllity of master 
unaffected.] — ^Where a collision in the Suez Canal 
has been caused by the negligence of a Suez 
(Janal co.*s pilot compulsorily taken on board the 
wrongdoing ship, the owner of such ship is not 
exempt from liability for the damage arising out 
of the collision. 

The effect of the Regulations for the Navigation 
of the Suez Canal is to constitute a pilot taken on 
board a ship traversing the canal the adviser of 
the master, & to leave the control of the navigation 



764 Shipping and 

Sect, 4 . — Local niles of navigation : Suh-accts, 10, 
11 (1- 12. A, 

of the ship solely with the master. — The Guy 
Mannering (1882), 7 P. D. 132 ; 51 L. J. P. 57 ; 
40 L. T. 905 ; 30 W. R. 835 ; 4 Asp. M. L. C. 553, 

C. A. 

Annotaiiom :—Ap]A, Tho Agnes Otto (1887), 12 P. D. oO. 

(1887), 57 L. T. 32C. Refd. The Dallinglon. 
(19031 P. i t : The AmlonI, (19181 P. 14. 


Sub-sect. 1 1 . — Teks. 

6166. Within what limits rules apply.] — (1) To 

jud^re of the degree of a ship’s culpability under 
Maritime Conventions Act, 1911 (c. 57), s. 1 (1), , 
regard must be had to the relative positions of the ' 
two vessels, the view wliich each had of the other, 
the signals which passed between them, & the 
opportunity each had of avoiding the consequences 
of the other’s errors. 

(2) Faults in navigation whicli do not con- 
tribute to the collision are not to be taken into 
consideration. 

(3) Where the evidence does not establish that a 
clear preponderance of culpability rests upon one 
ship, the division of damages should be lialf half. 

(4) The word “ river ” in Tees Conservancy 
Bye-laws does not include the buoyed channel 
outside the river mouth, & there is no analogy 
between this buoyed channel & certain waterways 
which have been declared to be narrow channels. 

(5) Qu, : as to the duty of vessel approaching 
at a considerable distance to blow wliistle signals, 

&: the effect of the omission to do so ha\dng regard 
to Maritime Conventions Act, 1911 (c. 57), s. 1 (1). 
— The Peter Benoit (1915), 85 li. .T. P. 12 ; 114 
L. T. 147 ; 32 T. L. R. 124 ; 60 Sol. Jo. 88 ; 13 
Asp. M. L. C. 203, H. L. 

AnnoUiiicrns :—Asto (2) Refd. S.8. Haiiglaiid v. S.S. Karainea, 

[1922] 1 A. C. 68. As to (3) Refd. The ('lara Camus (1925), 
Oeneralli/, Refd. Admiralty Comrs. r. 

S.S. Volute, [1922] 1 A. C. 129. 

6167. Vessels to keep to starboard side of river — 
Rule strictly observed.]— Articles 17 & 18 of the 
River Tees Conservancy Bye-laws, providing that 
ships shall keep “ the starboard side of tlie river 
so that the port helm may always be applied,” &; 
that a ” steamship, when approaching another 
ship on an opposite course or from an opposite 
direction, shall before approaching within 30 
yards slacken her speedy A keep as near as possible 
to the starboard side of the river,” are to be 
observed even when vessels are approaching one 
another so as to show each other their green light««, 

nothing will excuse the non-observance of these 
rules but extreme necessity. — The Mary Lohden 
(1887), 58 L. T. 401 ; 6 Asp. M. L. C, 262, C. A. 

6168. Maximum speed-standard of measure- 
ment.]— In Rule 22 of the Rules for the Navigation 
of the River Tees, providing that ” no steamship 
shall at any time be navigated in any part of the 
river at a higher rate of speed than a maximum 
speed of 6 miles an hour,” the speed mentioned is 
speed over the ground & not through the water. — 
The R. L. Alston (1882), 8 P. D. 5 ; 48 L. T. 469 ; 

5 Asp. M. L. C. 43, C. A. 

Annotation Tho Philadelphian, [1900] P. 4.3. 

6169. Low speed In fog.] — ^Although Rule 27 of 
the Tees Bye-laws provides that “ whenever the 
is a fog no steam vessel shall be navigated in any 
part of the river at a higher rate of speed than 
3 statute miles per hour over the ground,” the 
larger type of vessels which now call at Middles- 
brough may find a difficulty in obeying the rule 
at certain staUis of the tide, &, having regard to 
tne duty to other vessels to keep steerage way, if 


Navigation. 

a vessel has a right to be under any way at all & 
her speed is not greater than is right under the 
circumstances, the ct. may consider that the vessel 
is not to blame for tho non-observance of the rule. 
—The Dettinoen (1914), 30 T. Ti. R. 589. 


Sub-!8el’T. 12. — Thames. 

A . Paashig Points in River, 

6170. What is a “point.”]— (1) The word 
” point ” in Thames Rules No. §3 moans tho part- 
of a promontory or headland from the place where 
a vessel begins to use her steering power to round 
the promontory or headland to the place where 
she ceases so to do. 

(2) The words “ before rounding ” are applicable 
to a vessel not only in tlie reach before she begins 
to use her steering powers but also during the time 
when her steering powers are being so used in order 
to get round the point. — The Margaret (1884), 9 
P. D. 47 ; 53 L. J. P. 17 ; 50 L. T. 447 ; 32 W. R. 
.504 ; 5 Asp. M. Ij. C. 204, C. A. ; on appeal, sub 
nom. Cayzer v, Carron Co., 9 App. Cas. 873, H. L. 
Annotations : — Generally, Retd. The Morsengry & Tho Black- 
cock, [1900] P. 1 ; H.M.S. Pareil, [1900] P. 267 ; The 

OvingdcaTi Graiigrc, [1901] P. 127 ; Tho Hero, [1911] P. 

128 ; Angrlo -Newfoundland Development Co. r. Pacific 

Steam Navijratlon (’o.. [1921 J A. C. 406 ; The Modica, 

[19261 P. 72; T(io Baekworth, [1927] P. 256 ; S.S. 

Honfestroom r. S.S. Sapraporaek. S.S. Hontestroom 

S.S. Dimhain fVistlo, [1927] A. C. 37. 

6171. What is rounding.)- Tite Margaret, No. 

6172. Behaviour of vessels with & against tide.] — 

(1) A st^amsliip navigating the Thames against 
tho tide is always bound to obey Thames Con- 
servancy Rules, 1880, r. 23, & on approaching one 
of the points there named to wait until vessels 
then approaching it with the tide have passed her. 
Whether vessels are also to observe R. 22 &- pass 
port side to port side, depimds upon whether the 
vessel navigating against tlu^ tide is close to the 
shore wh(*n waiting for tho one coming down with 
the tide to pass her, or so far out as to allow tho 
latter to pass i>ort side to i)ort side. 

(2) The expression “ passed clear ” in r. 23 
means ” jjassed (dear of the waiting shij).” 

(3) Seynljle : where tlie point to be passed is on 
the nortli side of the river, with a flood tide, or 
on the soutli side with an ebb tide, if the vessel 
navigating with tlie tide has lier green light open 
when ahead of the vessel waiting, r. 23 alone 
applies, <fc the vessels will pass clear starboard side 
to starboard side ; otlierwise botli rules apxily. 

(4) Steamships rounding a point in the river 
Thames are not bound to stop or reverse because 
at one moment they are approaching a vessel 
coming in the opposite direction where there is no 
risk of collision if both vesstds continue the curvi- 
linear cours(‘S tliey are then on. 

(5) Rules issued as tliese are should be con- 
strued literally if they can be construed at all 
(Jessel, M.R.). — The Libra (1881), 6 P. D. 139 ; 
45 L. T. 161 ; 4 Asp. M. L. C. 439, C. A. 
Annotations: — As to (1) Refd. The Baekworth, [f927] P. 

256. Generally, Consd. Tho Margaret (1884), 9 P. D. 47. 

6173. .] — Pltfs.’ steam vessel, proceeding 

down the river Thames against tho tide, neglected, 
in breach of Article 47 of the Thames Bye-laws, to 
wait before rounding Blackwall Point ” until any 
other vessels rounding the point with the tide 
(had) passed clear,” & came into collision with 
defts,* steam vessel which had come up the river, 
& was, at the material time, in process of turning, 
preparatory to entering the West India Docks : — 
Held : pltfs.’ vessel was to blame, for, through the 
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breach of Article^ 47 , she had brought herself into 
a position in wliich she placed defts.* vessel in a 
difficulty, & threw upon those in charge of that 
vessel the obligation of exercising more than 
ordinary care. — The Ovingdean Grange, [1902] 

Fc T. 15; 9 Asp. 

M. L. C. 296, C. A. 

An^tations : — Refd. The Ciuiihorland Queen (1921), 126 

L. T. 679 ; Admiralty Comrs. v. S.S. Volute, 119221 1 

A. C. 129 ; The Backworth, 11927] P. 256 ; S.S. Honte- 

TOroom V. S.S. Sasaporack, S.S. Ilontestroom v. S.S. 

Durham Castle, [1927] A. C. 37. 

6174. -.] — By r. 36 of the Port of London 

River Bye-Laws, 1914, “every steam vessel 
navigating against the tide shall on approaching 
points or sharp bends in the river ease her speed 

if necessary stop & wait before rounding so as to 
allow any vessel navigating with tlie tide to round 
&; pass clear of her ” : — Held : the rule impo.scd 
two duties on the vessel navigating against the 
tide ; (a) to ease her speed, & (6) if necessary, 
to stop & wait ; but the words “if necessary “ 
meant “ if necessary to avoid risk of collision “ & 
not “ if necessary in order to allow the vessel 
navigating with the tide to round &; pass clear “ ; 
& a vessel going down the river against the tide 
which eased her speed on approaching BlackwaU 
Point was not to blame for not then stopping, as 
there was nothing at that time to make it dangerous 
or risky for her to pass the point at the same time 
as an upcoming vessel with wliich, owing to the 
negligent navigation of two other vessels, she 
afterwards came into collision. — The Backworth, 
[1927] P. 250 ; 96 L. J. P. 172 ; 137 L. T. 053 ; 43 
T. L. R. 644. 

6175. Rule not confined to steam vessels.] — 

Article 47 of the Thames bye-laws is not confined 
to the case of steam vessels meet ing steam vessels 
rounding the points mentioned in the article. It 
applies to the case of a steam vessel meeting a 
sailing vessel. — T he Ursula Pisciier (1913), 29 
T. L. R. 529. 

6176. Meaning of “ tide.”) — By r. 30 of 

the Poi’t of London River Bye-Laws: “Every 
steam vessel navigating against the tide shall on 
approaching })oints or sliiiriJ bends in the river 
ease her speed & if necessary slop wait before 
rounding so as to allow any vessel navigating with 
the tide to round & pass clear of her ” : — Held : the 
expressions “ navigating against the tide ” A 
“ navigating with the tide ” refer to an actual 
tidal stream, operating at the time A place sulli- 
ciently t o dili’erentiate for the purposes of practical 
navigation between witli it A against it A nob 
merely to the state of the tide, i.c., ebb or How, 
according to the published antici])/itions of the local 
time tables. — 8.S. Hontestroom v. S.S. Saga- 
roHACK, S.S. Hontestroom v, S.S. Durham 
Castle, [1927] A. C. 37; 95 I.. J. P. 153; 136 
Ju T. 33 ; 42 T. L. R. 741 ; 17 Asp. M. L. 0. 123, 
H. L. 

..InaofaHon — Consd. The Backworth, [1927] P. 256. 


J3, Vessels A'jiprouchhig iviih Bisk of (Collision, 

6177. What is “ risk of collision.”] — Two steam 
vessels were meeting in the Thames in broad day- 
light, the tide at the time being flood. The vessel 
coming up the river was under a starboard helm t o 
round t-uckold l*oint, A was a little to the south- 
ward of mid-chamiel, when t hose on board her saw 
the other vessel with her starboard side open to 
them about 400 yards oil’ A half a point on tlnnr 
stai'board bow. Th<^ vessel coming up the liver 
sounded two short blasts on her wliistie, to which 
the other vessel replied with one, A ported lit** 
helm, whereupon the engines of the vessel coming 
up were reversed, A, although the engines of the 


vessel coming down were also reversed, a collision 
took place, tlie vessels meeting nearly end on ; — 
Held : the vessel coming down was solely to blame 
for the collision, as she was not justified in porting, 
for if she had kept her course they would have 
passed clear, starboard side to starboard side, A 
they were not, when they first saw each other, 
approaching “ so as to involve risk of collision,” A 
Article 46 of the Thames Byelaws, 1898, did not 
apply. — Guildhall (Owners) v. General Steam 
Navigation Co., I^td., [1908] A. C. 159 ; sufj yiom. 
The Guildhall, 77 .1. P. 113 ; 98 L. T. 763 ; 11 
Asp. M. I.. C. 58, H. L. 

6178. Vessel sailing up river— Duty to keep 
North Side.] — The Fyenoord, No. 6080, ante, 

6179. .]— On Aug. 30, 1912, there 

was no rule in the Thames that steamships should 
keep to the North side going up, A the only rule 
was that if there was a lisk of collision ships 
should go port to port, if there was no risk there 
was no rule to prohibit si^arboard to starboard. — 
Karamea (Owners) r. Marie Gartz A Freight 
(Owners) (1911), 30 T. L. R. 702, 11. 1.. ; affg. S. C. 
sitb noin. The Marie Gartz (1913), 30 T. L. R. 
88, C. A. 

6180. Vessel coming down river — 

Also on North side.] — Malcomson v. General 
Steam Navigation Co., The Ranger A The 
Cologne, No. 5950, ante, 

6181. Vessel sailing down river — Duty to keep 
south side.] — Pltfs.’ A defts.’ steamships, proceed- 
ing down the river Thames, came into collision, in 
the upper part of Galleon’s Reach, owing in part 
to (lefts.* vessel, which was leading, A which was 
to the Soutliward of mid-channel, attempting, by 
starboarding, to pass to the Northward of a 
dredger, moored in about midstream, thereby 
tending to throw herself across the course of 
pltfs.’ vessel, which wa-s coming down on the north 
side of the ri v(‘r, A also making to pass on the north 
side of the dredger. Both vessels were found to 
idariie, defts.' vessel, as the overtaken vessel, for 
not keeping her course, A pltfs.’ vessel, as the over- 
taking vessel, for not stopping so as to kciep out 
of tlie way of (lefts.’ vessel wlien she saw what that 
vessel was doing. As a matter of seamanship also 
both vessels were to be deemed in fault for dis- 
1 ‘egarding the understanding on the riveis by which, 
for the safety of navigation, steamships going 
down keep l-o the soutlnvard of miii -stream, thereby 
leaving the northern side of the river free for 
vessels coming up. — The Gef?e, [1909] P. 287 ; 78 
h. J. P. 130; 100 L. T. 020; 11 Asp. M. L. C. 
243. 

6182. Port to port rule.] — The Libra, No. 0172, 
ante. 

6183. .] — When two st».'am- vessels are pro- 

ceeding in such directions that then* respective 
courses if continued will bring them, so near each 
other as to cause a risk of collision, Rule 22 of the 
Thames Conservancy Rules is imperative, A both 
vessels niust so manceuv're as to pass port side to 
port side : — Scniblc : when two steam-vessels are 
proceeding one up A the other down the river, A 
have tlieir green lights only in sight each to each, 
A bearing one point on each other’s starboard 
bows at a distance of a (piartcr of a mile, they are 
ajiproaching so as to involve risk of collision, A are 
both b(^und to ijort their hehns to pass port side 
to port side. — The Odes.sa (1882), 40 L. T. 77 ; 
4 Asp. M. li. C. 493, C. A. 

Aanofatiun : — Consd. The Guildhall, [1908] 1’. 29. 

6184. .'—The Oceana (1892), S T. L. R. 

710, C. A. 

6185. .1 — The Brook (1913), Shipping 

Gazette, Feb. 7. 
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ScvL 4 . — Local rules of navigation : Sub-aed, 12,^., 
(\. D., E., F ., G. <fe H . ; aub-secta. 13 d: 14,] 

6186. .] — ^Kahaj^iea (Owneiis) v, Marie 

Gartz & Freight (Owners), No. 0J79, ante. 

6187. Near docks — ^Duty to warn ahead & keep 
look out astern.] — The Juno, No. 6381, ante. 

C\ Carnage of Anchor, 

6188. A-cockbill — Whether permitted.] — Taylor 
v, J^AWSON (1837), 10 L. T. 276. 

6189. .] — General Steam Naviga- 

tion Co. r. Morison (1863), 2 L. T. 810. 

6190. Absolute necessity.] — Where a 

vciiscl, intending either to moor at one of the buoys 
or anchor in the anchorage ground in Gravesend 
Iteach, moves from buoy to buoy to select one, &, 
finding them all occupied, anchors a short distance 
above the last of the buoys, she does not navigate 
\vitliiil the anchorage ground in contravention of 
Article 16 of the Hides k Bye-laws for the Naviga- 
tion of the Kiver Tliarnes, 1872. 

Where a vessel, intending either to moor at one 
of the buoys or anchor in the anchorage ground in 
Gravesend Beach, finds all the buoys occupied, &, 
on passing the last buoy, gets her anchor a-cockbill 
for the pm’i^ose of bringing herself to anchor on 
finding a suitable place, &, after she has got a 
short distance above the buoys, a collision occurs 
&; damage is done by the anchor, such anchor is 
only a-cockbill during such time as is “ absolutely 
necessary ” for bringing her to anchor within the 
meaning of Article 19 of the Buies Bye-laws for 
the Navigation of tlie Kiver Tham s, 1872. — The 
City of Deiah (1887), 58 ij, T. 531; 6 Asp. 
M. J.. C. 269. 

6191. Liability for damage.]— The Nimble 

(1843), 1 L. T. 839. 

6192. Stock awash.] — The Margaret, No. 5287, 
ante, 

6193. .]— The Sindhad (1887), 1 T. L. H. 

170, C. A. 

6194. .] — The Bckse of Knoland, No. 5368, 

a}iie, 

6195. .] — lie DunsTxVNborouuh (1891), 

L1892] P. 363, n. 

Amiotalion IBidiL, The iloriift, [1892] 1*. 301. 

6196. .] — The Monte Bosa, No. 6430, post, 

6197. .J — By Buie 20 of the Buies & 15ye- 

laws foi* tlie Hegulation of the Navigation of tlie 
Biver Thames, allowed by Order in Council, 
Feb. 5, 1872, “ No vessel shall be navigated or lie 
in the river with its anchor or anchors hanging by 
the cable perpendicularly from the hawse unless 
the stock shad be awash ...” In an action of 
damage for a collision which occun-ed in the lliver 
Thames, it appeared tliat the anchor of pltfs.* 
vessel v as one of the parts which first came in 
contact with defts.’ vessel. It was lianging from 
the hawse, shackle, or ring, awash, & defts. by 
theii* counterclaim chai*ged pltfs. with neglecting 
to comply with the rule ; — Held : the rule had not 
been infringed, as 4he anchor must be as low as 
stock awash, but may be as much lower as is 
thought proper. — The J. 11. Hindb, [1892] P. 231 ; 

61 L. J. P. 91 ; 67 L. T. 832 ; 7 Asp. M. L. C. 257. 

AnnoUilwn : — Consd. The Six Sisters, [1900J P. 302. 

6198. .] — ^The fact that a vessel can-ying her 

anchor hanging from the bows has the ring awash 
in the position indicated by Rule 11 of the Thames 
Buies does not exempt her owners from liability for 
damage done by her anchor to other vessels with 
which, in the circumstances & without negligence, 
she is likely to come in contact, & which are likely 
to be damaged by her anchor, if so carried. — The 
Six SiSTEits, [1900] P. 302 ; 69 L. J. P. 139. 


1), Ships Crossing River, 

6199. Duty on completion of operation -Where 
vessel still athwart stream.] —The River Der- 
went, No. 6428, post, 

6200. Vessel turning round — Athwart stream In 
process of turning.] — ^Article 48 of the Thames 
Bye-laws, 1898, by which steam vessels ” crossing 

I from one side of the river towards the other side; 
' shall keep out of the way of vessels navigating u)) 
& down,” does not apply to a steam vessel turning 
round on the same side of the river as that on 
which she is being navigated, although, when 
athwart the river, in the process of turning, part 
of her may, owing to her length, be across the line 
of midstream. — The John IIollway, [1900] P. 
37 ; 69 L. J. P. 16 ; 81 L. T. 726 ; 48 W. K. 416 ; 
9 Asp. M. Ij, C. 36. 

Cross i ng Sh ips, 

6201. What are crossing vessels — Vessels going 
in opposite direction on same side of river.] — Mal- 
coMsoN V , General Steam Navigation Oo., The 
Ranger & The Cologne, No. 5956, ante, 

6202. Duty to give way.] — Where one of two 
steamers in the Thames was steering pm^allel to the 
shore & the other was steering in an oblique course 
across the stream : — Held : they were crossing 
vessels, so that under Rule 29 of the Rules for the 
Navigation of the Thames, 1872, the one which 
had the other on her own starboard was bound to 
keep out of th(i way of the other. — The Oceaxo 
(1878), 3 P. J). 60, C. A. 

An7iotatiom : — Refd. 8,S. Noriuaudlo r. 8.S. Pekin, 'I’lie 
PekJn, 11897] A. C. .0.32 ; S.S. Glyinpic v. Blunt, fcj.8. 
Olympic v, Acliuiralty Conirs, (1914), 112 L. T. 49. 

F, Ships Turning Round. 

6203. Warning signals.] — A steam vessel turning 

round in the river Thames, & at a time when, as 
pait of the manenuvre, she was revemng her 
engines, gave, to a steam vessel in sight, A 
approaching witJi risk of collision, the tliree-blast^ 
signal prescribed by Article 17 of the Rules for tlie 
Navigation of the Kiver Thames : — Held : slie 
was bound to make tlie four-blast signal, pre- 
scribed by Article 18, of the Rules for the Naviga- 
tion of the River Thames, when beginning to 
execute the manceuvre of turning round, the object 
of the four blasts being to give notice, in due time, 
that a manieuvro of the kind is about to be carried 
out. — T he Njow Pelton, [1891] P. 258; 60 

L. J. P. 78 ; 05 L. T. 494 ; 7 Asp. M. L. C. 81. 
AnnoialUm : — Montd. S.S. Australia v, 8.8. Nautilus, [1927] 

A. C. 145. 

6204. .] — ^A steam vessel turning round in 

the river, giving the appropriate four-blast 
signal, under Itule 40 of the Thames Bye-laws, 
1898, is not required to give, in addition, three 
short blasts when, in the process of tuiming, her 
engines are going astern. —The Harberton, 
[1913] P. 149 ; 83 L. J. P. 20 ; 108 L. T. 735 ; 29 
T. L. R. 490 ; 12 Asp. M. J.. 0. 342. 

Annotation: — Consd. Tho Ancona, [1915] P. 200. 

6205. .] — ^Those in charge of defts.’ steam 

vessel, being about to bring up in Gravesend 
Reach, gave the four short blasts of the steam 
whistle required by Rule 23 of the Port of London 
Bye-laws, 1914, to signify that they wore about 
to turn the vessel round, followed this with one 
short blast to indicate that they were turnii^ the 
vessel with her head to starboard. These signals 
were repeated for the information of an approach- 
ing vessel, pltfs.* steamship, which was over- 
taking them ; but on putting the engines astern 
in the course of the turning movement the pilot 
in charge of defts.’ vessel did not give three short 
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blasts under Kule 27. In an action of damage by 
collision : — Held : ( I ) both vessels to blame in 

different proportions for bad look out & other 
defects in their navigation ; (2) the omission on the 
part of the pilot of Softs.’ vessel to give the three- 
blast signal, when putting the engines full speed 
astern, was the primary cause of the collision, as 
if that signal had been given, those in charge of 
pltfs.’ vessel would have had notice, particularly 
valuable at night, that the other vessel was moving 
bodily astern to the extent, in this case, of a length 
& a half.— The Ancona, Lib 15 J P. 200 ; 84 L. J. P. 
183. 

G, Ships Ocerlalcot by Fog. 

6206. Anchoring In fairway.] — T he Aguadil- 
LANA, No. 5383, ante, 

6207. Mode of progress up river — On flood tide.] 
— The Aguadillana, No. .53h3, ante. 

6208. Swinging round at anchor — Not under 
command.] — The Wega, No. 5017, ante, 

6209. Duty to signal.] — T he Wega, No. 5017, 
ante. 

6210. .] — Scmble : the obligation on 

steamers & sailing vessels under Tiule 38 of the 
Thames Bye-laws, when in the fanway not under 
way, to ring a bell, does not apply in clear weather. 
— The Rhein (1902), 80 L. T. 265 ; 18 T. L. R. 
343 ; 9 Asp. M. L. C. 278. 

H. Sailing Vessels, 

6211. Duty to keep out of steamer’s way — After 
four blasts.] — (1) Where a steamship navigating 
the river Thames is in such a position, through no 
fault of those in cliargo of lier, that it is unsafe or 
impracticable for her to keep out of tlie way of a 
sailing vessel, it is the duty of the sailing vessel 
under Article 21 of the Rules Bye-laws for the 
Navigation of the Riv()r Thames, on hearing the 
steamer’s wlustle sounded as tJierein provided, to 
keep out of the way of the steamer. 

(2) Qu. : is a sailing vessel, on hearing such a 
signal, bound to keep out of the way of a steamer 
without knowing that it is in fact unsafe or 
impracticable for the si -earner to keep out of her 
way ? — The Longnewton (1888), 59 L. T. 260 ; 
0 Asp. M. L. C. 302. 

6212. Going about close to shore — Duty of 
steamers to avoid — Without warning.] -AVlieit* a 
sailing vtjssel is beating up the river Thames on a 
Hood tide against the wind, A has gone over towards 
the south shore to the edge of tlie tide, & as near 
to that shore as she can saf<‘ly go, so as to avoid 
collision with vessels at anclior on the soutli side 
of the river, she is entitled to go about without 
w^arning vessels of her intention, & a steamer 
coming up astern of her ought to know from her 
position k the state of lier sails that slie is going 
about, is bound to take measures, by stopping 
c)r otherwise, to avoid a collision. — Thpj Palatine 
(1872), 27 L. T. 631 ; 1 Asp. M. L. 0. 468. 


Sub-sect. 13. — Tkent. 

6213. Right of “ steamers ” to navigate.] — 
Under Trent Navigation Act, 1858 (c. xxxiv), it is 
provided that the comrs. thereunder shall maintain 
the navigation of the river so as to emible vessels 
usually navigating thereon to carry a burthen 
of 40 tons at the least, & shall maintain the hauling 
paths & ways by the side of the river for hauling, 
towing, or drawing by men or with horses vessels 
using the navigation, etc. : — Held : although 
previous to the passing of Trent Navigation Act, 
1858 (c. xxxiv), steam tugs were not in use upon 


the river, yet the term “ vessels ” includes 
“ steamers,” & the use of them upon the Trent is 
lawful.— Martin v. Leavers (1882), 46 J, P. 807, 

D. 0. 


Sub-sect. 14. — TVne. 

6214. Vessels crossing river.] — The duty im- 
posed by Article 22 of the Rules for the Naviga- 
tion of the River Tyne upon vessels crossing the 
river not to cause obstruction, injury, or damage 
to other vessels, does not require them in any event 
to get out of the way of vessels going up or dowm, & 
they are at liberty when crossing at a proper time 
& in a proper manner to do so at such times as 
may be convenient to themselves, & vessels pro- 
ceeding up & down must take the ordinary pre- 
cautions to avoid collision with crossing vessels. — 
The Thetford (1887), 57 L. T. 455 ; 6 Asp. 
M. L. 0. 179. 

AnnoUition .‘—Reid. The Skipsea, [1905J P. 32. 

6215. Warning signals.] — The meaning of 

Articles 21 & 22 of the Tyne Bye-laws, 1884, is 
that a vessel crossing the river may cross if there 
is time opportunity to do so without hampering 
another vessel, & the vessel w^hich sees a vessel 
about to cross must act reasonably & give her a 
little more room if she requires it, but the burden 
of the operation at the beginning is upon the 
vessel crossing. 

A steamship, V., coming out of dock, w^as moving 
slow ly out of the lock entrance on the noith side 
of the Tyne to cross A go dowm the river, w^hen 
another steamship, S,, came in sight on the port 
bow about 400 yards oft*, coming up the river on 
the other side with a tug ahead of h(^r. The V, 
continued to go ahead, & gave two sliort blasts 
hard a-starboarded, but shortly afterwards stopped 
her engines ; the aS, gave one short blast & ported 
slightly & reversed her engines for a time, & after 
other manoeuvres the vessels collided : — Held : 
the vessels were at first in such a position that it 
was the duty of the V. to elect to cross ahead of the 
other vessel or to wait till she had passed, & to 
indicate in an unmistakable way wdiat her action 
w^as to be, & she had not done so, & this had 
caused the collision ; & if she had meant to wait 
si 10 ought to have blown tlnee blasts at once & 
reversed her engines & reinained rn^ar the lock 
entrance, the V, was alonti to blame. — T he 
Skipsea, [1905J P. 32 ; 74 L. J. J*. 34 ; 93 L. T. 
181 ; 53 W. R. 538 ; 10 Asp. M. L. 0. 91. 

0216. .] — By the bye-law^s in force regu- 

lating the navigation of the river Tynti, ciause 17, 
all vessels proceeding to sea must keep to the 
south side of mid-channel A, clause 20, “ vessels 
crossing the river, & vesstds turning take upon 
themselves the responsibility of doing so safely 
with reference to the passing traffic ” ; under 
these bye-laws a vessel outward bound coming 
at full speed out of the Tyne Dock, on the south 
side of the river Tyne, & crossing tlie river to the 
north side whether intentionally, in violation of 
clause 17, or unintentionally by reason of the force 
of the tide, is bound to use the utmost caution 
to avoid the passing traffic, & to contemplate 
before attempting to come out any contingencies, 
such as tide, stoppage of the traffic, etc., w'hich 
may arise, & she should only cross if it can be done 
without risk to that traffic ; if a collision occurs 
by want of such caution the ship will be responsible. 

Semble: clause 21 of the above bye-laws, 
providing that “ when steam vessels are proceeding 
in the same direction but with unequal speed, the 
vessel which steams slowest shall when oveiiaken ’ ’ 
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Sect, 4< — XocaZ rules of navigation: Sub-sect, 14. 

Sect, 5 ; Sub-sect, 1, A„ C, <£r D. (a) & jb),] 

take certain measures to allow the overtaking 
steanislup to pass her, applies only to a vess<3 
overtaking & passing another actually upon the 
same course vith itself. — The Henry Morton 
(1874), 31 L. T. 859 ; 2 Asp. M. L. C. 406, P. C. 

6217. Ships of unequal speed — Proceeding in 
same direction — On same course.] — The Henry 
Morton, No. 6216, ante. 

6218. Preparation for entry to port — When 
course should be set.] — vessel entering the Tyne 
is bound, under Bye-law 20 for the Regulation of 
the River Tyne, directing that vessels shall be 
brought into port to the north of mid-channel, 
to get on to a course to enable her to enter on the 
north side when at some considerable distance 
outside the pier heads ; & if she crosses from south 
to north of mid-channel when close up to the pier 
heads, she thereby infringes the bye-law. — The 
Harvest (1886), 11 P. D. 90 ; 55 L. T. 202 ; 6 
Asp. M. L. C. 5, C. A. 


A^taiums The John O’^cott, 118071 P. 64; 

The Peter Benoit (1915), 114 L. T. 147. Reid. The 
Winstanley, 11806] P. 297. 


6219. -- — ^ Convenience of outgoing vessel.] 

— A collision ocemred, in the daytime, about oh 
the line of lights a quarter of a mile outside the 
pier heads at the entrance to the river Tyne, 
between jiltf.'s steamship going out & defts.’ 
steamship coming in. The judge held plifs.’ 
steamship alone to blame for bad look out, but 
that, having regard to the jilace of collision, 
defts.’ steamship had, by coming up from the 
southward too close to the pier heads infringed 
Bye-law 20 of the Regulations of the River Tyne, 
1884 : — Held : defts.’ steamship had not broken 
the rule, as it was not a question of actual dis- 
tance, but whether the incoming vessel gave 
the other room to pass out in such a w^ay as not 
to cause danger, & defts.’ steamship had left 
pltf.’s steamship suflScient room to go out & pass 
to the southward, provided the outgoing vessel 
had seen the incoming vessel over the pier, & 
act»ed as soon as possible. — T hio .John O’ Scott, 
[1897] P. 64 ; 66 L. J. P. 47 ; 76 L. T. 222 ; 8 
Asp. M. L. C. 235, C. A. 

6220. Duties In fog.]— The liivcu- Tyne Bye-laws 
provide in great detail for vessels navigating on 
their proper side of the channel ; for fog signals ; 

for speed in fog ; — Held : as the Bye-laws dealt 
with the whole scope of the duties of vessels in fog, 
the sea regulation did not apply ; & a vessel 
which was proceeding “ at a very moderate sj)eed,” 
as required by Bye-law 39, was not to blame for 
not stopping her engines, as required by Article 16 
of the Sea Regulations, on hearing, forward of her 
beam, the fog whistle of an approaching vessel, 
the position of which was not ascertained. — The 
Ceylon, [1920] P. 187 ; 89 L. J. P. 173 ; 123 
L. T. 681 ; 36 T. L. R. 419 ; 15 Asp. M. L. C. 100. 

6221. Fog signal— Duty of anchored ship to 
sound.] — The steam tug T, was lying in the river 
Tyne moored at a pontoon connected with the 
bank by a bridge when she was run into by the 
steam trawler R, 


^ The pontoon & bridge were the property of the 
Tyne General Perry co. The pontoon, the bridge, 
A the R, were all damaged by the collision. 

The owners of the pontoon & bridge sued the 
A ^ damage they had sustained, 

A the o^ers of the T. sued the owners of the R. 
for the da^ges sustained by the T. The owners 
agreed with the Tyne Ferry co. that 
7r ^ , P®rry co. would bring an action against the 
i. for the damage sustained by the Ferry co. 


they would indemnify the Ferry co. against the 
costs of the action, & make good the difference 
between the sum recovered & the total amount of 
the damage sustained & if the action proved 
unsuccessful would pay them the amount of their 
damage. 

The two actions were heard together. The 
owners of the R, charged the T, with not sounding 
her bell when anchored in the fog : — Held : 
(1) the action by the Feiry co. against the T, 
should be dismissed for the damage to the pier 
& pontoon were not caused by the T, being at the 
pontooh ; (2) the R, was liable for the damage 
for being improperly under way & for excessive 
speed, & the T, was not to blame for not soimding 
the bell in accordance with Ai’ticle 18 (c) of the 
Tjme Bye-laws, 1884, as she was not at anchor. — 
The Titan, The Rambler (1906), 96 L. T. 93 ; 
10 Asp. M. L. O. 350. 

Annotation : — ^^4.9 to {!) Reid. The City of Liverpool (1012), 

29 T. L. It. 139. 


Sect. 5.— NEGUCUENCE CAUSING DAMAGE AND 
RULE OF DIVISION OF LOSS. 

Sub-sect. 1. — Essentials of Liability. 

A, Negligence, 

6222. Necessity for.] — The Ligo, No. 6340, post, 

6223. .] — ^A vessel sailing upon a foggy night 

with all her sail set excepting her foretop gallant 
sail dismissed upon the ground of inevitable 
accident. — The Itinerant (1844), 2 Wm. Rob. 236 ; 
3 Notes of Cases, 5 ; 2 L. T. 0.«. 374 ; 8 Jur. 131 ; 
166 R. R. 743. 

Annotations : The Lord Saumarez (1848), 6 Notoa 
of Cases, 600. Refd. The London (1863), Brown. &; Lush, 
82 ; The Marpesia (1872), L. 11. 4 K C. 212. 

6224. .] — Morgan v, Sim, The London, No. 

5246, ante, 

6225. .] — Pltfs.’ vessel, whilst being towed 

into a harbour by a steam tug, got aground, & 
defts.’ vessel, which was being towed in at the 
same time by the same tug, astern of pltfs.’ vessel, 
without any active default on defts.’ part, struck 
^ damaged pltfs.’ vessel : — Held : no evidence to 
go to a jury of negligence for which defts. were 
liable. 

I cannot say tha t this was the result of negligence 
on the part of defts., unless they omitted to do 
something which they might & ought to have done 
to avoid the collision (Erle, C.J.). — Harris v, 
Anderson (1863), 14 C. B. N. S. 499 ; 143 E. R. 
541. 

Annotation : — Mentd. Giblin v. McMullen (1808), L. 11. 2 
P. O. .317. 

6226. .] — Inman v. Reck, The City of 

Antwerp & The Friedrich, No. 6416, post, 

6227. .] — The Margaret, No. 5287, aiiie, 

6228. .] — The European, No. 6280, post. 

What amounts to.] — See Sub-sect. 2, post. 

B. Damage, 

6229. Necessity for.] — The Margaret, No. 5287, 
ante. 

6230. Meaning of.] — [Damage] “ done^ by a 
ship ” means done by those in charge of a ship, 
with the ship as the noxious instrument (Bowen, 
L.J.). — The Vera Cruz (No. 2) (1884), 9 P. D. 
96 ; 53 L. J, P. 33 ; 51 L. T. 104 ; 32 W. R. 783 ; 
6 Asp. M. L. C. 270, C. A. ; on appeal^ svh nom. 
Seward v. The Vera Cruz, 10 App. Cas. 59, H. L. 
Annotations Retd. The Theta, [1894] P. 280 ; The Circe. 

[1906] P. 1. Mentd. The Englishman & The Australia, 
[18041 P. 239 ; The Tynwald, [18951 P. 142 ; Adam v, 
British & Foreign S.S. Co.. [1898] 2 Q. B. 430; Davidson 
V. HiU, [19011 2 K. B. 606 ; The Swift. [19011 P. 168 ; 
Whitechapel Board of Works v. Crow (1901), 84 L. T. 
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595 ; Cavendish v. Strutt, [19041 1 Oh. 524 ; Headland v. 
Coster, [1905] 1 K. B. 219 ; Williams v. Mersey Docks & 
Harbour Board, [1905] 1 K. B. 804 ; Bristol Corpn. v. 
Canning: (1900), 95 L. T. 183 ; Clark v, London General 
Omnibus Co., [1906] 2 K. B. 048 ; L. G. Board v. South 
Stoneham Union (1908), 7 L. O. H. 167 ; Jaok««on 
Watson, [1909] 2 K. B. 193 ; British Assocn. of Glass 
Bottle Manufacturers v. Nettlefold (1911), 27 T. L. 11. 
527 ; British Columbia Klee. Ity. v. Gentile, [1914] A. C. 
1034 ; Hobson v. Lenpr. [1914] 3 K. B. 124 ; Date v. Gas 
Coal Collieries, [1915] 2 K. B. 454 ; Adiniialty Comrs. v. 
S.S. Amerika, [1917] A. 0. 38 ; Klannagan v. Shaw, [1920] 

3 K. B. 96 ; Starr Kstato Co. v. Blackpool Corpn. (1920), 
19 L. G. R. 9 ; Nloolle v. NicoUe, [1922] 1 A. C. 284 ; 
Harper r. Hedges, [1923] 2 K. B. 314 ; MoCol] v. Canadian 
Vacific By., A.-G. for Manitoba, Intervener, [1923] A. C. 
126 ; Nunan v. Soiitborn Ry., [1924] 1 K. B. 223 ; The 
MoU^re, [1925] P. 27 ; Parry v. Harding, [1925] 1 K. B. 
Ill ; Venn v. Tedosco, [1926] 2 K. B. 227. 

C. Collision, 

6231. Whether collision necessary.] — The Mar- 
GAUET, No. 6287, ante, 

6232. Negligence of one vessel causing 

damage without collision.] — T he Industrie, No. 
6396, ante. 

6233. Negligent navigation of one vessel 

causing collision between other vessels.] — steam- 
ship meeting three barges was compelled by the 
negligent management of the foremost barge to 
take a course which brought her into collision with 
the other two bai*ges : — Held : the owners of the 
first barges were liable to those of the other two 
barges for the damage .done by the collision. — 
The Sisters (1876), 1 P. I). 117 ; 45 L. J. P. 39 ; 
34 L. T. 338 ; 24 W. 11. 412 ; 3 Asp. M. L. C. 122, 
C. A. 

A rimlations : — Reid. The Englishman ^ The Australia, 
[1894] P. 239. Mentd. Weld-Bluudell v, Stephens, [1920] 
A. C. 956. 

1), Negligence Must Be Effective Cause of Damage, 
(a) In General, 

/Sec, generally^ Negligence, Vol. XXXVI., 
pp. 24-34, Nos. 118-205. 

6234. General rule.] — Raisin v, Mitchell 
(1839), 9 C. & P. 613 ; 4 L. T. 774. 

6235. .] — The Liberty v . The Catherine 

(1853), 5 L. T. 146. 

6236. .] — (1) Where pltf. charges two 

separate collisions, whereby his vessel, being at 
anchor, was diiveii on the rocks, sustained great 
damage, & the fii*st collision was such, that pltf.’s 
vessel might, & probably would, have driven on the 
rocks, if no second collision had happened, he will 
be entitled to recover, on proving the first collision 
only ; as the rule that pltf. must recover secutidum 
allegata et probata is thereby satisfied. 

(2) Where a collision has occurred, in order to 
establish a case of inevitable accident, he wlio 
alleges it must prove that what occurred was 
entirely the result of some vis major, & that he had 
neither contributed to it by any previous act or 
omission, nor when exposed to the influence of 
the force had been wanting in any effort to counter- 
act it. — The Despatch (1860), Lush. 98 ; 14 

Moo. P. C. a 83 ; 3 L. T. 219 ; 16 E. R. 237, P. C. 
Annotation : — As to (2) Refd. The Sun Onofre, [1922] P. 243. 


0237. .]-'-CAyzER V, Carron Co., No. 6441, 

post, 

0233. .] — ^Where a steamer collided with a 

sailing ship which after sunset was showing no 
lights : — Held : although there was some look out 
on the steamer, nevertheless the absence of the 
lights could not in the circumstances have possibly 
caused or contributed to the collision & the 
sailing ship was not to be deemed to be in famt 
under 1894 Act, s. 419.— The Argo (1900), 82 
L. T. 602 ; 9 Asp. M. L. C. 74, C. A. 

Annotaiions: — Refi The Devonian, [1901] P. 221 ; Iho 

Pltgaveney, [1910] P. 215. 

0239 . .J — The Peter Benoit, No. 6166, ante. 


(b) Liability for Consk>queniial Damage. 

6240. General rule — No liability for damages 
avoidable by exercise of ordinary care & skill.]— 

The Countess op Durham & The Johns (1840), 

5 L. T. 61. 

AnnoUition : — Apld. The Penshcr (1857), Sw. 211. 

0241. .] — ^Upon a decree pronouncing 

generally for damages occasioned by a collision, 

6 ordering a reference to the Registrar to assess 
the amount, deft, is not liable for such damages as 
might have been avoided by the exercise of 
ordinary nautical skill & diligence after the 
collision on the part of the servants of pltfs. in 
charge of their ship. — ^Anderson v . Hoen, The 
Flying Pish (1865), 3 Moo. P. C. C. N. S. 77 ; 
Brown. & Lush. 436 ; 34 I.. J. P. M. & A. 113 ; 
12 L. T. 619 ; 2 Mar. L. C. 221 ; 16 E. R. 29. 

AnnoialUms The Kingswuy, [li)l«] 

The Generous (1868), L. 11. 2 A. k- E. o7 ; The ihnringia 
(1871). 41 L. J. Adm. 20. 

6242. Vessel drifting against another.]— The 

owners of a vessel disabled by the negligence of 
its crew are answerable for damage done by its 
accidentally drifting when so disabled, against 
another vessel. — Seccombe v . Wood (1840), 2 
Mood. & R. 290, N. P. 

6243. Damage to cargo.]— T he Eolidbs, No. 
5259 ante, 

62^. Damage to third vessel.] — The Lyra v . 
The Venus (1855), 4 L. T. 774. 

6245. Damage sustained while taking damaged 
ship into port.] — T he Fama v . The Tell (1858), 

5 L. T. 61. • 1. 

6246. Loss of life.] — A brig by the ncghgence of 
those on board her, came into collision with a 
barque, in Jan. 15, about 5 a.m. off the ^zard. 
In the collision the main rigging of the barque 
was carried away, & shortly afterwai'ds her for^^ 

6 main masts went by the board. Towards 
evening the wind increased in violence, oc about 
2 a.m. the next morning the barque was driven 
on sliorc, &; some of her crew were drowned 
Held: the loss of life was occasioned by the 

collision. ^ , 

In a suit for limitation of liabihty, instituted on 
behalf of the owners of the brig, an appearance was 
entered on behalf of a child of one of the diDwned 
men cn ventre sa mere. The ct. reserved leave to 


PART XII. SECT. 6, SUB-SECT. 1.— 

D. (a). 

6234 i. Otmeral ride.]—l^lAiTJ.\^u v. 
Moj^son (1830), y. R. G. 441.— CAN. 

6234 ii. .1— LV Thk Hauolu 

Haaufagkr (1874), 18 L. C. J. 303.— 

CAN. 

6234 ill. .] — Oon.viE Flour 

IMills Co. V. Richelieu 8c Ontario 
Navigation Co., Northern Elevator 
Co. V. Same, Canada Atlantic Ry. Co. 
V. Same (1908), 11 Exch. C. R. 231. 
—CAN. 

h. When negliffcnce ceases to he 
effective cause ,] — A deft.’s negUgonoo 
may cease to operate as the efficient 

J. — VOL. XU. 


cause of an accident which would not 
have happened in the absence of it, 
if notwithstanding deft.'s uogllgoiico 
l.ho accident ]>o directly & uppri>xi- 
niatoly luTUgiit about ]>y some sup(;r- 
vetiing negligi'iit aeX or oiiiiKslon ])y 
pltf. ; Imt that principle does not apply 
Avhere deft.’s negligence operated from 
hogiuning to end & step hy step in 
natural & obvious sequence sf» as to 
render escape from its consequences 
impossible or so hazardous os not to 
commend the attempt to reasonable 
judgment. — C anada S.S, Lines, ]jTi>. 
V. The John B. ivetciutm II., [19251 
1 D. L. K. 961 ; [1925] 8. C. 11. 81. - 
CAN. 


PART XII. SECT. 5. SUB-SECT. 1.— 

D. (b>. 

6244 i. Do mage to third vessel.] — A 
steamsliip after colliding with a sailing 
vessel continued her course & struck 
auot.her sailing vessel, 8: on action 
brought for tlie second collision 
Held : the steamship having dis- 
regarded the rules of navigation before 
the fli^st collision, could not plead 
the fault of the vessel first struck to 
the action by the second. — He The 
Quebec (1875), 19 L. C. J. 195. — CAN. 

6244 ii. .] — Laird Line, Ltd. 

(Rowan (Owners)) v . Clan Line 
Steamebs, Lid. (Clan Malcolm 
(OWNERS)), [1923] S. C. 316.— SCOT. 

3 D 
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Sect 5. — Ncgligmce causing damage and rule of 
division of loss: Suh-seci. 1, D. ih) le): suh- 
sect, 2, A, {a) dc (b).] 

the child, en venire, if born within due time, to 
prefer its claim for damages sustained by the 
death of its father. — The George & Richard 
(1871), L. R. 3 A. & E. 466 ; 24 L. T. 717 : 20 
W.B.246; 1 Asp. M. L. C. 60. 

Annofaiions Robson v. N. E. Ry. (1875), 32 L. T. 

551 ; The Theta (1894 b 71 L. T. 25 ; Day r. Maikham 

(1904b 6 W. C. C. 115 ; Wlams r. Ocian^Cbal 00.711907 ) 

2 K. B. 422 ; H.M.S. London, [1914] P. 72. 

6247. Ship opened up for repair — Renewal of 
rotten wood.] — Where a ship is damaged by 
collision & on opening her up to effect the repairs 
rendered necessary by the collision, certain parts 
of her not injured by the collision are found to be 
rotten & to require renewing, the cost of such 
renewal cannot be charged to the collision damage, 
although such parts but for such opening up 
would have lasted for some years. — The Princess 
(1885), 52 Ij. T. 932 ; 5 Asp. M. L. C. 451, D. C. 

6248. Damage due to stranding.] —A coUision 
took place between a steamer & a bai’que, the 
steamer being alone to blame. The steering 
compass, chm'ts, log & log glass of the bai'que were 
lost through the collision. The captain of the 
barque made for a poi-t of safety, navigating his 
sliip by a compass which he found on board. The 
barque while on her way, without any negligence 
on the part of the captain or crew, & owing to the 
loss of the requisites for navigation above men- 
tioned, grounded, & was necessarily abandoned : — 
Held : the grounding of the barque was a natural 
A reasonable consequence of the collision, & the 
owners of the steamer were liable for the damages 
caused thereby .—The City of Lincoln (1889), 16 
P. D. 15 ; 69 L. J. P. 1 ; 02 L. T. 49 ; 38 W. R. 
345 ; 6 Asp. M. L. 0. 475, 0. A. 

An^tiUions CoMd. The Saa Onofre, [1922] P. 243. 

Paliidina, The Paludina, 
V’* Dulieu v. White (1901), 86 L. T. 

126 ; H.M.S. London, [1914] P. 72. 

0249. Failure to render assistance after 

collision — Impossibility of rendering assistance 
“ without danger.'']-— The San Onofiie, No. 5485, 
ante, 

6250. Damage through breaking of tow rope,]— 

The Gertor, No. 6177, ante, 

6261, Expenses incurred to avoid collision.] — 
A vessel which negligently dragged her anchor 
down upon another so as to cause danger of collision 
held liable for expenses reasonably incurred by the 
latter to avoid collision, such as the value of the 
anchor A chain lost, A coals & other stores con- 
sumed.— The Port Victoria, L1902] P. 25 ; 71 
L. J. P. 36 ; 86 L. T. 804 ; 60 W. R. 383 ; 18 
T. L. R. 165 ; 9 Asp. M. L. C. 314. 

6252. Subsequent loss of ship — ^Failure to repair 
after collision.] — ^Pltfs.* steamship was so badly 
damaged in a collision in the English Channel with 
defts.^ vessel that she had to put into Portland, 
where she was temporarily repaired, & she then 
proceeded to complete her voyage to Bristol in 
order to deliver her cargo & earn the freight ; but 


she sank off the Lizard. In an action of damage by 
collision pltfs. claimed to recover as for a total 
loss : — Held : though the collision was due to the 
negligence of those in charge of defts.* vessel, & 
therefore her owners were liable for the damage 
sustained by pltfs.* steamship, they were not 
liable for her subsequent loss, as that was not 
the natural & reasonable result of the wrongful 
act of defts.* servants, but was due to the insuffi- 
cient measures taken by pltfs. to repair their 
vessel in the port of refuge, by reason of which 
she could not be safely navigated to her port of 
discharge. — The Bruxellesvillb, [1908] P. 312 ; 
77 L. J, P. 166 ; 98 L. T. 261 ; 24 T. L. R. 223 ; 11 
Asp. M. L. C. 24. 

6253. Failure to examine after collision.] — 

A watchman employed by applts. to take charge 
of their trawler in dock ap'eed with resps.* manager 
to take resps.* trawler into the same dock. By 
pure negligence the watcliman so navigated resps.* 
trawler as to cause a collision with applts.* trawler. 
Instead of examining the damage done to applts.’ 
trawler, as in duty bound, he entirely neglected 
his duty Sl consequently applts.* trawler sank in 
the dock ; — Held : though resps. were liable for 
the damage caused by the collision they were not 
hable for the foundering of applts.* vessel, it 
having been proved that the vessel need not have 
sunk if the watchman had examined applts.* trawler 
immediately. — Grant v. Egyptian (Owners), 
The Egyptian, [1910] A. C. 400 ; 79 L. J. P. 57 ; 
102 L. T. 465 ; 11 Asp. M. L. C. 388, H. L. 

Burden of proof.] — See Sub-^ect. 4, B., post, 

(c) Burden of Proof, 

6254. Presumption that damage due to collision.] 

— ^'The Mellona, No. 6194, ante, 

6255. .] — (1) A collision took place between 

vessels A, & B, After the collision B. anchored, 
& subsequently drove on shore, by which further 
damage was done to her, & salvage expenses 
incurred. The owners of A, admitted their hability 
to make good the damage directly caused by the 
blow between the vessels, but denied their liability 
to the further damage & expense aris^ from the 
driving on shore : — Held : where parties object to 
being made liable to such damage, the burden of 
proof is on them to show that such damage, subse- 
quent to the collision, arose from want of ordinary 
nautical skill & prudence in the master of the 
damaged ship. 

(2) The ct. has always said, that if it Could bo 
proved that the abandonment took place when 
the parties might have known to a certainty that 
their lives were not in danger, then the ct. would 
take that into consideration (Dr. Lushington). — 
The Pensher (1857), 8w. 211 ; 29 L. T. 0. 8. 12 ; 
166 B. R. 1100. 

Anmtations : — As to (1) Consd. The Sau Onofre, [1922] 1\ 

243 ; The Paludina, [1925] P. 40. Refd. The Thmlngia 

(1872), 41 L. J. Adni. 44. 

6256. Presumption restricted to stranding.] — 

In an action of damage by collision the onus of 
proving that damage directly flows from deft.’t 


6248 i. Danutge dut to siranding,}- 
Whore a Bhln haa been driven on shoi 
as the result of a colligiori or otli< 
accident, Sc damans are claimed £ 
arising therefrom. It Is Incumbent o 
her to prove that such damage wa 
occasioned hy the stranding as a coi 
sequence of the collision or othc 
accident ; 5c that the stranding, oolllsi o 
or other aceid<jnt was the result of th 
negligence of the other sldp.— Intei 
LAKE Navioatiox Go., Ltu. V. Tu 
G^nfakn, 11925J Exofc. C. R. 179.- 
CAN. 


k. Detention in consequence of col- 


lision,} — In an action hy the owners 
of a ship, which when ready for sea 
has been run into & Injured by another 
ship, to recover for demurrage, loss of 
profits & expenses incurred whilst the 
ship was detained In port In conse- 
quence of the collision, pltfs. must 
prove that the detention was the con- 
soqiienoe of iho collision, that they 
sustained an actual loss, Sc give 
rouKonablc proof Hif the amount of such 
loss. — Baiique Htuathearn Co., Ltd. 
V. MoIlwhaith, McKaoharn & Co. 
(1895), 16 N. 8. W. L. K. (L.) 94.— 


PART XII. SECT. 6, SUB-SECT. 1.— 
D. (c). 

6254 1. PresumptUm that damage due 
to collision.} — Where a ship is lost or 
receives further injury after a oollMun 
the presumption is that the loss or 
damage is caused by the ooUlsion, & the 
burt/hen is on the other vessel, if provec* 
to bo in fault for the collision, to show 
that the subsequent loss or damage wat; 
not caused by l»er uegligouoe. — R obs 
V. Thk Hknky IV (1887), 13 Q. L. 11, 
379.— CAN. 
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negligencG causing the collision is on pltf. ; & the 
dicta of Du. Lushington in The Mellona, No. 6194, 
aniCf The Penaher, No. 6225, & similar cases, 

to the ejffect that where damage follows a collision 
the presumption is that the damage is the result 
of the collision, unless deft, proves the contrary, 
must not be taken as laying down a principle, but 
as having reference only to the paiticular circum- 
stances of those cases, where the damage (strand- 
ing) so obviously followed on the collision that it 
2 )rimd facie was to be regarded as a consequence 
of the negligence causing the collision. — The 
Paludina, [1026] P. 40 ; 132 L. T. 724 ; 10 Asp. 
M. L. C. 453, 0. A. ; on appeal, avb nom. S.S, 
Singleton Abbey v, S.S. Paludina, [1027] A. 0. 
16, H. L. 

6257. Loss due to want of nautical skill & courage 
— Burden on original wrongdoers.] — The Thurin- 
gia, No. 6484, ante. 


8uB"SECt. 2. — ^WiiAT Amounts to Neolh;en(j:e. 

A, Degree of Care Required. 

(a) In General. 

Sec, generally, Negligence, Vol. XXX VT., pp. 
12-21, Nos. 33-101. 

6258. General rule.] — If, in an action for the 
negligence of deft.’s servants in managing a 
barge, so that pltf.’s barge was run down, it 
appeared that tlie accident happened from circum- 
stances which persons of competent skill could not 
guard against ; pltf. will not be entitled to recover ; 
nor will he, if liis men had put his barge in such a 
place that persons using ordinary care would run 
against it ; nor, if the accident could have been 
avoided, but for the negligence of pltf.’s own men 
in not being on board his barge at a time when it 
was lying in a dangerous place. — J^ack v. Hewaud 
(1829), 4 C. & P. 106 ; 172 E. H, 628, N. P. 

6259. .] — In case for running down a ship, 

the exercise of ordinary care for pltf. in avoiding 
the collision is the criterion of his conduct to be 
presented to the jury. — D obson v. Denne (1839), 
3 Jur. 1149. 

6260. .] — Gross negligence is a relative term 

& means the absence of the care that was requisite 
under the circumstances. 

Gross, therefore, is a word of description, & not 
a definition, & it would liave been only introducing 
a soiu'ce of confusion to use the exi)ression gross 
iiegligence, instead of tlie equivalent, a want of 
due care tSc skill in navigating the vessel (Willes, 
J.). — Grill v. General Iron Screw (Sillier Vo. 
(1866), L. K. 1 G. P. 609 ; liar. A liutli. 654 ; 35 
L. .T. 0. r. 321 ; 14 L. T. 711 ; 12 Jur. N. S. 727 ; 
14 W. R. 893 ; 2 Mtir. L. C. 362 ; on appeal (1868), 
iu R. 3 G. P. 476, Ex. Ch. 

Aivnotalvms Notara v. Henderson (1872), L. K. 7 

6. B. 225. Befd. Lenw v. Dudgeon (1867), 17 L. T. 145 ; 

GibUu V. McMuUon (1869), L. It. 2 P. O. 317 ; Oppeiibeim 

V. White Lion Hotel Co. (1871), L. R. 6 C. P. 515 : The 

Chasca (1875), L. R. 4 A. & E. 446 : Scarauianga v. Stamp 

B , 28 W. R. 691 ; Chartered MeroantUe Bank of 
r. Netherlands India St, earn Navigation Co. (1883), 
10 Q. B. D. 521 ; Wilson v. The Xantho (1887), 12 App. 


Caa. 503 ; Steinman v. Angler Line, [1891] 1 g. B. 619 ; 
The Glendarroch, [1894] P. 226 ; Johnson v. Waiuwright 
(1894), 38 Sol. Jo. 362 : Trlndor, Anderson v, Thames ife 
Mersey Marine Insce,, Trindor, Anderson v. North Queens- 
land Inscc., Trlnder, Anderson v. Weston, Crocker, [1898] 
2 Q. B. 114 ; Fenton v. Thorley, [1903] A. C. 443 ; Price 
V. union Lighterage Co., [1904] 1 K. B. 412 ; lie Etherlng- 
ton 8c Lancashire 8c Yorkshire Accident Insce., [1909] 1 
K. B. 691 ; Newman v. Bourne 8c Hollingsworth (1915), 
31 T. L. 11. 209 ; Leylaud Shipping Co. v. Norwich Union 
Fire Insce. Soo.. [1917] 1 K. B. 873; Becker, Gray v. 
London Assce. Conm., [1918] A. C. 101 ; He City Equit- 
able Fire Insce., [1925] Ch. 407. 

6261. .] — ^The Thuringia, No. 6484, anic. 

6262. .] — Doward v. Lindsay, The Wil- 

liam Lindsay, No. 6173, ante. 

6263. .] — The Bywell Castle, No. 6267, 

post. 

6264. .] — Stoomvaart Maatschapfy 

Nederland v. Peninsular & Oriental Steam 
Navigation Co., The Voorwarts, The Khedive, 
No. 5186, ante, 

6265. .] — The City op Peking v. Com- 

pagnie Des Messaqebies Maritimes, The City 
OP Peking, No. 5373, ante, 

6266. Comparison with degree of care required 
by common law rules.] — Cayzer v. Carron Co., 
No. 6441, 2 >osl. 

(b) In Sudden Difficulty. 

6267. Allowance made for difficult circumstances 
— General rule.] — It is wrong to port the helm when 
a collision is apprehended & the other sliip is on the 
starboard bow. But where one ship had by wrong 
manoeuvres placed another ship in a position of 
extreme danger, that other sliip will not be held 
to blame if she has done something wong, & has 
not been manoeuvi‘ed with perfect skill & presence 
of mind. 

The captains of ships arc bound to show such 
skill as persons of their i>osition with ordinary 
nerve ought to show under the circumstances. 
But any ct. ought to make the very greatest 
allowance for a captain or pilot suddenly put into 
such difficult circumstances ; & the ct. ought not, 
in fairness & justice to him, to recjuii’c perfect 
nerve & presence of mind, enabling liim to do the 
best thing possible (Brett, 

It seems to me that that is to pi’opoimd a most 
dangerous rule, that if vessels are coming round a 
point, one under a starboard helm, if she crosses 
so that her red light is on the port bow^ of the other, 
she shall liave a right to k(‘ep Iier helm to star- 
board. It seems to mo tl lat Gie rule that both 
ships ought to iiass poT‘t side* to jiort side applies 
it it would be dangerous to hold the contrary 
(Brett, L. J.) 

A sliip has no right, by its own misconduct, to 
put another sliip into a situation of extreme peril, 
& then charge that other ship with misconduct 
(.lAMES, L.J.). — The Bywell Castle (1879), 4 
P. D. 219 ; 41 L. T. 747 ; 28 W. R. 293 ; 4 Asp. 
M. L. C. 207, C. A. 

Annoiaiions : — CoDSd. Stoomvaart Maatschappy Nederland 
V. PouinHulor & Oriental Steam Navigation Co. (1880), 6 
App. Oaa. 876 ; Woodley v. Mlchell (1883), 11 Q. B. D. 47, 
Apprvd. The Tasmania & Freight Owners v. Smith, The 


PART XII. SECT. 5. SUB-SECT. 2.— 
A. (a). 

6258 i. General rule.]— Sauvaueau v. 
La CoMHAaNiE DE Richelieu (1862), 

7 L. C. J. 39.— CAN. 

625 811. .] — No vessel is justiflod 

In not taking proper precautions against 
colllBl on with another by the fact that 
such other is In any way centravonlng 
the rules of tho sea. — lie. The (.-lara 
Kill AM (1875), 2 g. L. R. 56.— CAN. 

6268 ill. .] — Although a ship has 

received signals authorising her to 


continue her course & speeu, where she 
is aware of tho other’s lutcnde<l 
maiMjeuvie & the time 8c space required 
therefor, & is not emharrassed by any 
doubtful movements on her part; if 
there is at any time reason to appre- 
hend that to continue her course might 
lead to a coliisiou, she is no l<jiiger 
justified in doing so, but, by the practice 
of seamen & prudent navigation, is 
required to take such manunivres os 
will pi'evont oolUslon, even where no 
danger sl^al is given by the other.- - 
The Glenclova v. Sowabds, 11925 j 
Exch. O. R. 217.— CAN. 


PART XII. SECT. 6, SUB-SECT. 2.— 
A. (b). 

6267 i. Alloumice made for dijfieult 
circumstances — General rule .] — In the 
case of a collision, those on board the 
damaged ship must exhibit ordinary 
courage In standing by their vessel 
8c show proper skill & seamauahlp 
according to tho circumstances of 
case, but tho ct. will make reasonable 
ullowauce for tho excitement which 
usually attends a coliisiou, those on 
board will not be expected to be so 
acute iu their judgment as to act with 

3 D 2 
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Scd. 5, -^Negligence causing damage and rule of 
division of loss: Sub-sect, 2, A, (6), B, (a) & 
(6), cfc C. ; sub-sect, 3, A, & B, (a).] 

City of Corinth, The Tanmania (1890), 16 App. Caa. 223. 

Apld. S.8. Utopia v, S.S. Prinmia, The Utopia, [1893] A. C. 

492 ; The Koning Willem II., [1908] P. 125. Apprvd. 

United Stetea Shipping Board v. Laird Line, [1924] A. C. 

286. Reid. The Barton (1884), 60 L. T. 370 ; Diilieu v. 

White, [1901] 2 K. B. 669 ; The Frankfort ri909), 101 

L. T. 664; The Hero, [1911] P. 128; S.S. Orduna v. 

Shipping Controller, [1921] 1 A. C. 2.50 ; Admiralty Conirs. 

V. S.S. Volute, [1922] 1 A. C. 129 ; S.S. Singleton Abbey 

r. S.S. Palndlna, [1927] A. C. 16. 

6268. .] — Stoomvaart Maatschappy 

Nederiand V, Peninsular & Oriental Steam 
Navigation Co., The Voorwarts, teE Khedive, 
No. 5186, ante, 

6269. Emergency arising without default 

of master — Wrong course adopted.] — The Nor, 
No. 6924, ante, 

6270. Best possible course not 

adopted.] — ^Mary Tug Co. v, British India Steam 
Navigation Co., The Meanatchy, No. 5312, ante, 

6271. Lesser of two risks adopted.] — 

Frances (Owners) v. Highland Loch (Owners), 
The Highland Loch, No. 5168, ante, 

6272. Reasonable time allowed for Judgment.] — 

The Emmy Haase, No. 6487, ante, 

6273. .] — Kwano Tung (Owner) v, Nga- 

pooTA (Owners), The Noapoota, No. 6040, ante. 

6274. .] — ^United States Shipping Board 

r. liAiRD Line, I.td., No. 6042, ante. 

6275. Vessel aground coming off suddenly.] — 
The Coxon (1849), 4 L. T. 838. 


B, Particular Instances, 

(a) Negligence in Equipment. 

6276. Anchor too light to hold ship.] — Collision 
occasioned by the dragging of the anchor of the 
damaging vessel, the anchor being too light to 
hold the ship. — The Massachuseits (1842), 1 
Win. Rob. 371 ; 4 L. T. 839 ; 166 E. R. 612. 

6277. Ship not in ordinary trim.] — (1) The trim 
of a ship is within the province of the master ; if, 
therefore, a ship is not in ordinary safe trim, & a 
collision is in any degree occasioned thereby, the 
owners are liable, notwithstanding a licenced pilot 
is in charge of the ship. 

(2) But if a ship is in ordinary safe trim, ilie 
owners are not liable, although the ship might 
have been in handier trim, & although the trim of 
the ship in part contributed to the collision. — The 
Argo (1859), Sw. 462 ; 166 E. R. 1217. 

Annotaiio7i8 : — GeneraUu, Refd. The Monto Uosa. [189.3] P. 
23 ; The Tactician (1907), 76 L. ,1. P. 80 ; Tbo St. l^aul 
(1908), 78 L. J. P. 1 ; The Ape, [1916] P. 303. 


6278. Defective apparatus — Cable breaking.] — 

Bibby V, Boissevain, The Egyptian, No. 6277, ante. 

6279. Inherent latent defect — No negligence 

on part of user of apparatus.] — The owners of a 
vessel are not liable for damage caused to another 
vessel in a collision occasioned by the sudden 
breaking down of an apparatus in which there was 
an inliercnt latent defect, in the absence of any 
negligence in the user of the apparatus. — T he 
V ntGO (1876), 36 L. T. 619 ; 26 W. R. 397 ; 3 
Asp. M. L. C. 286. 

6280. Failure of steering gear — Similar 

failure on previous voyage.] — ^A steamship fitted 
with a patent steam-steering gear ran into a vessel 
at anchor in the Thames, owing to the steering 
gear suddenly not acting ; evep^ effort was un- 
availingly made to avoid the collision. A few days 
before, on the previous voyage of same steamship, 
same a])paratus had similarly refused to act, but 
no cause for it so doing could be seen on examina- 
tion. Ijarge numbers of the gears were in use on 
steamers. In an action of damage: — Held: (1) 
defts. were not liable for damage caused by the 
use of this appai‘atu8 without negligence ; (2) the 
use of this apparatus on the Thames after it had 
acted uTongly on a previous occasion, was evidence 
of negligence, & defts. were liable for the damage 
caused thereby. — The European (1885), 10 P. T). 
99 ; 54 L. J. P. 61 ; 52 L. T. 868 ; 33 W. R. 937 : 
5 Asp. 31. L. C. 417. 

AnnoUiiions : — As (o (1) Refd. Phillips v. Britannia Hygienic 

Laundry Co., [1923] 1 K. B. 539. As to (2) Consd. The 

Indus (1886), 66 L. T. 376. 

6281. .] — The -3Ierchant Prince, 

No. 5175, ante, 

6282. Insufficient crew — How many men are 
sufficient — Sufficient crew to protect against ordi- 
nary perils.] — The Excelsior, No. 6404, ante, 

6283. For manning barge — Two men.] 

— The Minna (1868), Ij. R. 2 A. & E. 97. 

Annotation : — Mentd. The Duke of BuccJeucli, [1892] P. 201. 

0284. In safe docks — One man.] — 

The Excelsior, No. 5404, ante, 

6285. On trial trip — Sufficient crew 

to carry out orders properly.] — Clyde Navigation 
C o. r. Barclay, No, 5188, ante, 

6286. Lack of apparatus — ^Mechanical fog horn — 
Not acquired before leaving port — Knowledge that 
regulation requiring log horn would come into 
force.] — The Love Bird, No. 6652, ante. 

6287. Mast to exhibit lights.] — The 

lIlRONDELLE, No. 5625, UHtC, 

6288. Ship not in good repair— Insufficient 
measure taken to repair vessel in port of refuge.] — 
The Bkuxellesviire, No. 6252, ante. 


the same skill & coolness as if there 
had been no collision. — Horn v. The 
Henky IV (1887), 13 Q. L. li. 379.— 

CAN. 

6269 i. Enuirgency arising v;ith- 

ont default of inaAer — Wrorig course- 
adopted .] — Davidson v. Georgian Bay 
NAVK iATioN Co., The Shenandoah & 
'I'HE Crete (1902), 23 C. L. T. 79 ; 33 
S. C. R. 1.— CAN. 

l. IHfficvliy arising from mis- 

conduct of other ship .] — Webster & Co. 
v. At'stralasian United Steam Navi- 
ciATiON Co., Ltd., The Tinana, [1902] 
S. R. Q. 207.— AUS. 

m. .] — Where a ship Is 

idoced in a position of peril by the 
ndscouduct of another ship, & her 
master, exercising hia judgment, com- 
mits an error which contributes to the 
collision, he will not be held In fault. — 
Whiteway r. Power (1892), 7 Nfld. 
L. Ji. 62.5.- NFLD. 

n. .j— Where two sailing 

vessels are meeting &; it is the duty of 
one, under the rule.s, to avoid the other, 


but it falls to do so, it then becomes 
the duty of the other so to manoeuvre 
as to avoid the coiiseqiicnccs of such 
breach of the mlos, if iiosslblc to do 
so by exercise of ordinary care & 
prudence. The lireciso point when 
such manoeuvring should begin by 
the vessel with right of way cannot be 
arbitrarily fixed & some latitude must 
be allowed the master in determining 
tills. The burden of proof in such a 
case Is on the offending vessel. — J jK 
Beano v. The Emilien Burke 
(1*. E. I.) (1919). 19 Exch. C. H. 24 ; 
40 D. L. H. 59.— CAN. 

o. .] — India Oenkral 

STEiVM Navigation Co. v. Jag at 
Chandra Kundu (1904), I. L. li. 31 
Calc. 36.— IND. 

p. .] — When a ship Is 

placed in a position of peril & dlffieulty 
by the wrong mantnuvring of another 
sliip, & her captain in exercising his 
licst Judgment for the 8af<‘ty of his 
vesseJ commits an error which causes 
or contributes to a collision between 
them, he will not be held in fault.— 


IfiNE Brothers r. Clyde Trustees 
(1888), 1.5 U. ret. of Soss.) 498 ; 25 
Sc. L. B. 36 J.— SCOT. 

q. Gross negligence must be 

shown.] — Buunh v. Stirling (1819), 2 
Miirr. 96.— SCOT. 

6272 i. Reasonable time allowed ftw 
judgmenl.] — UoKK Van Holland 
Maat’sciiai'Pij V. Clyde Shipping Co, 
(1902), 5 F. (Ct, of Boss.) 227 ; 40 Sc. 
L. K. 194 ; 10 S. L. T. 612.— SCOT. 

r. JJtUy to act promjdlly.] — The 
Santandaiuno V. The Vanvkkt (189i ), 
23 S. C. It. 145.— CAN. 

t. .] — Wliero a captain of a 

sldp neglects, in the special circum- 
stances of the peril then imminent, to 
observe the dictates of the highest 
prudence, & especially the just & 
peremptory nicasuros of precaution 
which the llules of Navigation enforce, 
the ship is llaliio for damages arising 
from a collision. — Lake Ontario &. 
Bay of Quintk Stkamroat ( !o., Lto. 
V. Fulford (1909), 12 Jixch. C. It, 
483.— CAN. 



Paht XJT.— Collisions. 


773 


(h) Brmrh of Sra TioffulaBom, 
See Sect. .3, anie. 


C\ IncvUahlc Accidciff. 
A^ec Sub-sect. posi. 


SUH-flE(^T. — -InEVITADLE Af^ fOENT. 

A, In (Jenerah 

Sci\ generally, Negligence, Vol. XXXVT., 

pp. 100 et seq, 

6289. Defence to action for damages.] — The 

Vernon (1842), as reported in 1 Notes of Cases, 
277 ; 5 L. T. 121 ; subsequent proceedings, 1 Wm. 
liob. 310. 

6290. .] — The vSiiannon, No. .5402, ante, 

6291. .] — The Tohn Bitddt.e, No. 5270, 

anfe, 

6292. .] — Tup: Harewood r. The .Toitn 

INGO (1853), 5 L. T. 122. 

6293. .] — ^Tiie Indus, No. 0370, post. 


/?. TF//a/ Amounts to Jnevitahle Accident. 


(a) In Ge^ieral. 

A^ee, generally. Negligence, Vol. XXXVI., pp. 
100 et seq. 

6294. General rule.] — (1) Masters of vessels 
navigating at night are bound to use all proper 
precaut^ions for avoiding the chances of a collision. 

A vessel sailing upon a dai'k <to foggy night with 
her topmast studding sails set condemned in the 
damage sued for, 

(2) An inevitable accident in point of law is 
this, viz. that which the partly charged with the 
olTence could not possibly prevent by the exercise 
of ordinary care, caution A maritime skill. If a 
vessel charged with having occasioned a collision 
should be sailing at the rate of 8 or 9 miles an hour, 
when she ought to have proceeded only at the 
speed of 3 or 4, it will be no valid excuse for the 
iriastei* to aver that he could not juvveiit the 
accident at the moment it ocem’red, if he could 
have used measures of precaution that would have 
rendered the accident less probable (Dr. Luhh- 


INGTON). 

(3) It rarely happens in cases of this description 
that the ct. can place any safe reliance upon 
declarations or admissions purjiorting to liave been 
made, recenie facto, by the masters, or the crews 
of cither of the vessels in tlie cause (T>r. Lush- 
INGTON). — The Virgjl (1843), 2 Wm. Bob. 201; 
2 Notes of Cases, 499 ; 5 Jj. T. 122, 524 ; 7 Jur. 
1174; IGOE. K. 730. 

Amuitatioiis : — As to (2) Consd. S.H. Londoiulorry v. Schooner 
Dolbudani Castle (1815), 4 Notes of Cases, Supp. xxxi. 
Apld. The Marpesia (1872), L. U. 4 P. C. 212 ; The Secret 
(1872), 20 L. T. 070; The Pladda (1870), 2 1*. D. 34. 
Consd. The Schwann, The Albano, [1892] P. 419. 

6295. 

6296. 

P. (h 

6297. 


— ^Tim Adijsr (1815), .5 jj, T. 122. 
_.j_The Chase (1873), Y. A. 1). 113, 

-.] — ^TlIE Mkllona, No. 5194, ante. 


6298. .] — The Juliet Krsetne (1849), 0 

Notes of Cases, 633 ; 5 L. T. 122. 

6299. .] — ^By inevitable accident, I must lx? 

understood as meaning a collision which occurs 
when both parties have endeavoured by every 
means in their power, with duo care and caution, 
& a proper display of nautical skill, to prevent the 
occurrence of the accident (Du. Lushington). ~ 
The Loghubo (1850), 3 Wm. Rob. 310 ; 14 Jur. 
1074 ; 166 E. R. 978 ; on appeal, sab nom.. Polldk 
V. M‘Alpin, The Lociilibo (1851), 7 Moo. 1*. (’. C. 
427, P. 0. 

Annotations : — Refd. Wood v. Smith, The City of Cambrldffo 

(1874), L. R. 5 P. C. 451 ; The Oakflcld (1880), 11 P. I). 3 4. 

6300. .] — The Eubopa, No. 5220, ante. 

6301. .] — The Hannah v. The Kate 

(1851). 5 L. T. 122. 

6302. .] — The Hetty Clifton v. IT.M..S. 

Strombolt (1852), 5 L. T. 122. 

6303. .] — The Harewood r. The .Tohn 

iNGO (1853), 5 L. T. 122. 

6304. .] — In order to constitute an inevit- 
able accident it is necessary that the accident 
should not have been capable of being prevented 
by ordinary skill & diligence, not extraordinary 
skill & extraordinary diligence, by that degree of 
diligence & skill which is generally to be found in 
persons who properly discharge Uieir duty. — The 
Thojmas Powell v. The Cuba (1860), 14 1.. T. 
603 ; 2 Mar. L. C. 344. 

6305. .] — The Uhla, No. 5318, ayite, 

6306. .] — Inevitable accident is where the 

collision could not possibly have been prevented by 
the proper care & seamanship under the particular 
circumstances of the ca<se. So that where the 
defence of inevitable accident is set up on behalf 
of a vessel prim/i facie to blame for a collision, the 
defence, to succeed, must be suiiported by proof 
that everything was done which could A ought to 
have been done to avoid th(^ collision ; this, 
tliough the vessel be in some degree disabled, A 
so less manageable than she would otherwise liavo 
been. 

The Calcutta is primd facie to blame for the 
collision, because it was her duty to kee]) out of the 
way of the Emma. ... It must be remembered 
that at this time the Emma was almost mot/ion- 
less upon the water, being in the act of reefing 
(Lord Chkijmsford). — The Calguti’a (Owners) 
V. Tiie*Eaima (Owners), The Calci tta (1869), 21 
L. T. 768 ; 3 Mar. 1.. C. 336. P. C. 

6307. .] — Marpesia (Owners) v, America 

(Owners), The Marpesia, No. 6325, post. 

6308. .] — ^By reason of tlx* improper naviga- 

tion of the steamship Schivati. in starboarding 
across the bows of the steamship Alha,no, the latter 
vessel sustained damage by coming into collision 
with the M. at anchor, &, by reason of the Scfnvan 
continuing under a starboard helm, that vessel 
came into collision with, & sank, the D. at anchor. 

In an action by the owners of the D. against the 
Sehwan, the latter vessel was found to blame. 
Her owners thereupon instituted a limitation suit, 


PART XII. SECT. 5, SUB-SECT. 3.-~A. 

6289 i. Defence to action for dnma{^es.^ 
—In a case of collision, if the danuiges 
have been occasioned by accident or by 
a vis major the loss innst bo borne 
by the party who siilTers it. — Rc Thk 
SARA.H Ann (1853), 3 L. C. Jl. 485. — 
CAN. 

6289 ii. .] — The MAnaARiiT 

(1859), 5 L. T. 121.— CAN. 


PART XII. SECT. 6, SUB-SECT. 3.— 
B. (a). 

6294 i. General nde.}—Ji at a critical 
moment hi the agony of oollielon, or 


initnc(iiately before It takes place, a 
vital or material part of the machinery, 
or of the steering-gear, or equipment 
of a side, falls or breaks & cannot 
possibly be remedied, & the commarul 
of the inovemcut of the ship by those 
in charge of her is lost & cannot be 
regained, & a collision then occurs with- 
out any antecedent negligence on the 
part of the disabled ship, & is unavoid - 
able as fai- as she is concerned, the 
accident is Inevitable. —Taylor v. The 
PpESCorr (1908), 13 Exch. C. 11. 424. — 
CAN. 

6294 ii. .1 — ^An “ inevitable acci- 

dent ” is that which a party charged 


with an offence could not possibly 
a\old by the exercise of ordinary care, 
caution, or maritime skill. It is not 
eiioiight to show that the accident 
could not be prevented by the party 
at the very moment it o»*curred ; but 
the question is, could previous measures 
have been resorted to to render the 
occmrenco less probable. — The Dun a 
(1800), 12 Ir. Jur. 384.— IR. 

6294 iii. . 1 — Inevitable acxjidont Is 

where the collision could not have been 
prevented by proper care & seamanship 
in the particular circumstances of the 
case. — T he Secret (1872), 20 L. T. 
670 — IR. 
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Secf, 6 . — Negligence earning damage and rule of 
division of loss: Std>-seet, 3, B. (a) <5; (5), C. 

D, ; aub-sect, 4, A. dr B, («).] 

& obtained a decree under Merchant Shipping 
Act (Amendment) Act, 1862 (c. 63), s. 64, limiting 
their liability to £8 per ton for damage caused by 
the impi»oper navigation of the Schwan on the 
occasion of the collision between that vessel & 
the />. 

In an action, by the owners of the M,, against 
the Albatio^ it was held by the Ct. of Appeal that 
the collision was an inevitable accident. By 
I-iORD Esher, M.R., because it had been shown 
that, owing to the wrongful starboarding of the 
Schwan, something happened over which those in 
charge of the Albano h^ no control, & the effect 
of which could not be avoided by the “ greatest ** 
care &. skill. By Fry & Lopes, L.JJ., because 
the accident, being one which those in charge of 
the Albano could not possibly prevent by the 
exercise of “ ordinary ** care, caution, & maritime 
skill, it was inevitable within the definition in 
The JUarpesia, No. 6325, post , — The Schwan, 
The Albano, [1892] P. 419; 69 L. T. 34 ; 8 
T. L. R. 425 ; 7 Asp. M. L. C. 347, C. A. 
Annotaiiona : — Refd. The Merchant Pilnco (1892), 8 T. L. R. 
430; The Benue, [1916] P. 88. 

(h) Particular Cases, 

6309. Ship colliding while extricating herself 
from danger.] — The Thornle' (1843), 1 L. T. 

O. S. 293 ; 7 Jur. 059. 

Annoiaiiona : — Be!d. The London (1863), Brown. & Lush. 
82 ; The Marpesia (1872), L. II. 4 P. C. 212. 

6310. Consequence of previous collision — 

Ship swinging round after anchoring.] — The 

Hibernia (1858), 6 L. T. 122 ; 4 Jur. N. S. 1244. 

6311. Collision in fog.] — The Ehenezer, No. 
5694, ante. 

6312. Ship sailing at high speed — Insuffi- 

cient look out.] — ^'Phe Europa, No. 6220, ante. 

6313. Ship swinging round to anchor.] — 

The Nabob, No. 5657, a?ite. 

6314. Cable catching on windlass.] — The 
catching of the cable on the windlass in running 
out may be an inevitable accident. — The Peerless 
(1860), Lush. 103; 13 Moo. P. 0. C, 484 ; 30 
L. J. P. M. & A. 89 ; 3 L, T, 125 ; 15 E. R. 182, 

P. C. 

Annotations : — ^Befd. The Tactician (1907), 76 L. J. P, 80 ; 
The Ape, [1916] P. 303. 

6315. Collision by drifting ship — Defective moor- 
ings — Ship unable to let go anchor.] — Howard 
r. J.iNDSAY, The Wuxiam Lindsay, No. 6173, 
ante. 

6316 . Ship adrift as result of collision — 

Chain cables unbent at time of collision — Insuffi- 
ciency of look out.] — The Pladda, No. 5314, ante. 

6317. Collision with anchored vessel.] — 

The Buckhubst, No. 5526, ante. 

6318. Ship given foul berth — Dragging anchor 


fouling cable.] — ^The Innispail, The Secret 
(1876), 36 L. T. 819 ; 3 Asp. M. L. C. 337. 

6319. Collision due to failure of steering apparatus 
— Latent defect.] — The Virgo, No. 6279, ante. 

6320. Helm Jamming — No hand steering 

gear available.] — Calderon (1912), Thnes, 
Mar. 26. 

6321. Sudden sheer of ship.] — ^T iie Wood- 

ford (1906), Shipping Gazette, Mar. 13, C. A. 

C. Onus of Proof. 

6322. General rule.] — ^VHiere there is no priind 
facie case of negligence &; want of seamanship, the 
onus does not necessarily attach to the party 
proceeded against, alleging inevitable accident, to 
prove it, but on the party seeking indemnification 
to prove that blame attaches to the other party. — 
The Boltna (1844), 3 Notes of Cases, 208. 
Annotations: — Apprvd. The Marposia (1872), L. R. 4 P. C. 

212. Consd. Till* Schwan, The Albano, [1892] V. 419. 

6323. .]--Tiie George, No. 6181, ante. 

6324. .]— The Maiujahets (1846), 5 L. T. 

122 . 

6325. .] — Inevitable accident is that which 

the party charged wuth the damage could not 
possibly prevents by the exercise of ordinary care, 
caution, & maritime skill : — Held : affirming the prin- 
ciples laid down in The Bolina, No. 6322, ante, that 
where in a cause of collision the defence of in- 
evitable accident is raised, the oiius of proof lies, 
in the first instance, on those who bring the suit 
against the vessel, A se(?k to be indemnified for 
damage sustained ; A does not attach to the 
vessel proceeded against until a primd facie case 
of negligence & want of due seamanship is shown. 

If a pltf. in a collision suit intends to rely on a 
particular act of negligence by deft., he is bound 
specifically to allege that act in his pleadings, dc 
it is not sufficient that the act may be included 
generally in an allegation in the pleadings, which 
do not clearly state such paiticular act ; as it is 
likely to mislead deft. & prevent his being prepared 
to meet that particular case. 

Two sailing vessels approaching stem on in 
such a manner as tliat under the sailing rules each 
would be bound to port, being in a dense fog, only 
sighted each other at a distance of about 200 yards. 
Hefts.* vessel having been closehauled on the port 
tack, was then preparing to go about, & had eased 
off her head sheets. Both vessels immediately 
ported, but came into collision. Only one minute 
elapsed between the time of sighting & the collision. 
Pltfs.’ petition alleged that defts.* vessel neglected 
to port, & it was stated that the head sheets of 
defts.* vessel were not again hauled aft. On this 
evidence that vessel was held to blame by the 
Admlty. Ct., on the ground that she had not 
executed all the proper manoeuvres which she 
might have executed after sighting the other 
vessel : — Held : the collision was the result of an 
inevitable accident, defts.* vessel having done all 


PART XII. SEC5T. 5. SUB-SECT. 3.— 
B. (b). 

a. CoUiaUm by drifting ship — 
Ship adrift as result of colliaion.] — A 
veasel while at anchor in the Harbour 
of Quebec having been run into & 
made to start from her anchorage Sc 
drift down with the tide against other 
vessels, the action was dismissed on 
the ground of Inevitable accident. — 
y.v Thk McLeod (1866), 2 8. V. A. R. 
110.— CAN. 

b. .] — The ship Thamea was 

lying a mere hulk, waiting for repair, 
when a board drifted her stem foremost 

the river. Sc she came Into collision 
with another ship. No negligence was 
proved against the master, $c the 


accident waa held to be inevitable. — 
Abooola Rohoman Mooban V. The 
Thames (1865), Bourke, 21. — IND. 

0 . Collision by veaael aeeldng shelter 
from stem.}— T he Richmond (1873), 
Y. A. D. 164.-~CAN. 

d. Colliaion by raft in tow with 
anchored achooner.] — Where a raft In 
tow of a steamer collided with a 
schooner at anchor, in a part of the 
river St. I^awronce of difficult naviga- 
tion : — Held : inevitable aocldont. — 
Fradet V. The Rival (188r»)» 11 
Q. L. R. 382.— OAN. 

e. Veaael moored to another — Extra- 
ordinary doirm.\ — Bailey v. Cates 
(1904), 35 S. C, R. 293 ; 24 C. L. T. 


412; 11 B. C. R. 02.— CAlf. 

f. Breaking of belhapring,] — If a 
heU-sprlng, a mere acoessoiy of the 
equipment of the vessel, breaks, but 
the command of tho vessel Is not 
necessarily thereby lost by those In 
charge of her, Sc antecedent fault on 
her part Is proved, this cannot be 
doomed to be an ** inevitable accident.’* 
— Taylor v. The Prescott (1908), 13 
Exch. 0. R. 424.— CAN. 

PART XII. SECT. 5, SUB-SECT. 8.— 0. 

68221. General rule .] — To support a 
plea of inevitable aoddout tbo burden 
of proof rests upon the party pleading 
It . — He The Agamemnon (1876), I 
Q. L. 11. 333.— CAN. 



Part XIL- 

that could bo cfTcctcd by ordinary care, caution, 
or maritime skill in the short space of time that 
closed ; & pltfs., if they meant to rely upon the 
fact that the head sheets had not been again 
haided b^k, ought to have alleged that fact in 
their petition as the cause of the collision ; the 
legation of neglect to port not sufficiently 
indicating the nature of such omission. — M ab- 
PE8IA (Owners) v, America (Owners), The 
Marpesia (1872), L. R. 4 i\ (\ 212 ; 8 Moo. 
P. C. C. N. S. 468 ; 20 J.. T. 883 ; 1 Asp. M. L. 0. 
261 ; 17 E. R. .887, P. (). 

J nnotaiions :—¥oM, The Abmham (1873). 28 L. T. 775. 
Apld. The Bciimoro (1873), L. II. 4 A. & E. 132; The 
Otter (1874), L. R. 4 A. & K. 203. Reid. The Pladtltt 
(1876), 2 P. D. 34 ; The Merchant Prince, (18921 P. 179 ; 
The Schwan, The Albano, [1892] P. 419 ; The Calderon 
(1912), Times, Mar. 26. 

6326. .] — In a cause of collision, where 

defts. plead inevitable accident alone, it lies upon 
pltf. to show a priynd facie case of negligence 
against defts., & pltfs. must therefore begin. — 
8 ^iie Abraham (1878), 28 L. T. 776 ; 2 Asp. M. I.. C. 
84. 

Annotation : — Apld. The Otter (1874), L. R. 4 A. & E. 203. 

6327. .] — ^When the issue in the cause is 

one of inevitable accident, pltfs. must begin even 
though no charge of negligence is made against 
them by defts. — The Benmoke (1873), Jj. B. 4 
A. & E. 132 ; 43 L. J. Adm. 6 ; 22 W. R. 190. 
Annotation .-—Apld. Tho Otter (1874), L. R. 4 A. & E. 20:5. 

6328. .] — The Oi'ter, No. 6720, ante. 

6329. What must be proved.] — The Despatch, 
No. 6236, arde. 

6330. .] — The CALcunA (Owners) v. The 

Emma (Owners), The Calcutta, No. 6306, ante. 

6331 . .] — The Merchant Prince, No. 6175, 

a)ite, 

6332. .1 — The Polynesien, No. 6374, ante. 

6333. .] — The Valdes, No. 6373, 

D. Cofits. 

See Admiralty, Vol. I., pp. 207, 208, 209, 241, 
242, Nos. 1279-1282, 1300-1307, 1084, 1088- 
1091. 


Sub-sect. 4.- -Proof of Negligence. 

A. Jn (Jcneral. 

6334. What must be proved — Vessel was able to 
perform duty.] — Inman v. Reck, The City oi^ 
Antwerp, & The Friedrich, No. 6416, post. 

6335. Performance would prevent collision.] 

— Inman v. Reck, The City op Antwerp, & The 
Friedrich, No. 6416, post. 

6336. Performance would occur to officer 

of competent skill & experience.] — Inman v. Re(^k, 
The City op Antwerp, & The Friedrich, No. 
6416, post. 
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6337. Circumstances to be considered.] — ^T he 

Peter Benoit, No. 0166, ante. 

6338. Cross actions — ^Evidence equally balance 
— Court unable to decide — Actions dismissed.] — 

In cross actions, in which the evidence was sc 
balanced that neither the Trinity Masters nor 
the ct. could decide which vessel was to blame 
both actions were dismissed. — The Maid of Auck- 
land (1848), 6 Notes of Cases, 240. 

6339. Right to recover secundum allegata e 
probata.] — ^Pltfs., in a cause of collision, alleget 
in their -petition, in two separate articles, that the 
helm of (lefts.* vessel was not duly ported, & wa'- 
improperly starboarded. They also produced 
witnesses who deposed iliat defts.* vessel had 
starboarded, A that tlie collision was thereby 
occasioned. The finding of the ct. was that the 
collision was occasioned by the helm of defts.* 
vessel not having been duly put to port ; — Held : 
pltfs. were not barred from recovering by the 
rule confining pltfs.* right to recovc^r secundum, 
allegata et probata.— T ht. Amalia (1864), Brown. 

6 Lusli. 311; 167 E. B. 379; sub nom. The 
Amalia, The Marie de Brabant, 10 L. T. 826 • 
2 Mar. J.. C. 58, P. (\ 

An7u>tation : Reid. Tb<‘ AUce & Tbc llodta (1SG8), 19 L. T. 

753. 

.] — See, (flso, ADMiiiALi’Y, V(.)l. I., p. 182, 

Nos. 960-954. 

B. Barden of Proof. 

{a) In General. 

6340. General rule — Onus on party allegin^ 
’ negligence.] — (1) In collision, the owners are onl> 

entitled to indemnification if tlie damage is occa- 
sioned by tho fault or misconduct of the vesse. 
charged as the wrongdoer ; therefore, the colli- 
sion haAing arisen fi*om the neglect of the vesse 
damaged, the owners of the other vessel dismissec 
with costs. 

(2) The law will support a claim for indemnifi- 
cation on the part of the ownere of a vessel, pro- 
vided it can be shown that the loss was owing tc 
the fault or misconduct of the vessel charged 
as the wrongdoer (Htr Christopher Robinson). 

(3) The law requires that there should be pre- 
ponclerating evidence to Hx the loss on the party 
(diarged, before the ct. can adjudge liim to make 
compensation ; & in this case the complainant 

; has not sufficiently sustained tlie burthen of proof 
imposed upon liim (Sir Chptstopiier Robinson). 
—The Lmo (1831), 2 Hag. Adm. 856 ; 166 E. R. 
273. 

6341. .]— The Harriet (1841), as re- 

ported in 7 L. T. 441. 

6342. .J— The 1*atriot (1846), 7 T^. T. 

141. 

6343. .] — 'riiE(hT\ OF London (1845), 

7 L. T. 441. 


6329 i. Whai must he proved ,] — To 
support a plea of inevitable aooideiit 
tlie party ploadiiu? it must show, before 
he can derive any benefit from it, that 
the damage was caused immediately 
by the irresistible force of the wind & 
waves ; that it was not preceded by 
any fault, act or omission on his part 
as tho principal or indirect (sause, & 
that no effort to counteract the 
iofluence of the force was wanting.— 
lie The Agamemnon (1870), 1 Q. L. R. 
333.— CAN. 

6820 il. .1— In order to support 

a defence of “ inevitable accident for 
injury done by one vessel to another 
it must be shown that the aocident 
could not have been prevented by the 
cxeroise of ordinary sldll & prudence in 
the management of the vessel doing the 
dpiTipn^ — Twf iiftiaTK Mao V, Thr Ska- 


Lion, [1921] 1 W. W. R. 873.— CAN. 

6329 iii. . 1 — In a (3a«e of collision, 

in order to snccet^d under a plea of 
“ inevitable accident it must bo 
shown that the accident would not 
possibly have been prevented by tho 
exercise of ordinary care, caution & 
maritime skill : it must show what 
was the cause of the aocident, & that 
the result of that cause was inevitable, 
or must show all the possible causes one 
or other of whiiih produced the collision 
Sc must furtlier show with regard to 
every one of these possible causes, that 
the resuli/ could not have been avoided. 
— Poplar Bay S.S. Co. v. Thk CnAiu.E8 
Dick, [1926] Exch. O. 11. 40.— CAN. 

6329 iv. .1— A deft., in order to 

support a defence of inevitable accident, 
Is boimd to show that everything was 
done which could & ought to ha ve been 


done to avoid a colllaiou. — T ub Secret 
(1872), 20 L. T. 670.— IR. 

PART Xll. SECT. 5, SUB-SECT. 4.— 
B. (a). 

6340 i. General rule — Onus on party 
alleging negligence .] — Where a colUsiou 
had ocemred between two vessels in 
the Lachinc canal, as alleged by pltf., 
through the mobs negligence & malice 
of those in charge of deft.'8 steamer. 
Sc deft, pleaded that the collision was 
the result of pure accident : — Held : 
os pltf. had failed to establish the 
allegations of his declaration, & as his 
barge was at tho time of the oollisiou 
in a position which was in violation 
of the rules Sc regulations of the canal, 
that the action would be dismissed 
with costs. — Leoer v. Jackson (1859), 
3 L. C, J. 225,— can. 
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Scd, 6 . — Negligence causing demwge and rule of 
division of loss: Sidt-sect. 3, B* (a) & (6), C, S 
D . ; sub-sect, 4, A» <&? B, (o).] 

& obtained a decree under Merchant Shipping 
Act (Amendment) Act, 1862 (c. 63), s. 64, limiting 
their liabihty to £8 per ton for damage caused by 
the improper navigation of the Schwan on the 
occasion of the collision between that vessel & 
the D, 

In an action, by the owners of the A/., against 
tlie AlbanOj it was held by the Ct. of Appeal that 
the collision was an inevitable accident. By 
IjORd Esher, M.R.., because it had been shown 
that, owing to the wrongful starboarding of the 
Schwan, something happened over which those in 
charge of the Alhano had no control, & the effect 
of which could not be avoided by the “ greatest ** 
care & skill. By Fry & Lopes, L.JJ., because 
the accident, being one which those in charge of 
the Alhano could not possibly prevent by the 
1 ‘xercise of “ ordinary ** care, caution, & maritime 
skill, it was inevitable within the definition in 
The JUarpesia, No. 6325, post — ^The Schwan, 
The Albano, [1892] P. 419 ; 69 L. T. 34 ; 8 
T. L. R. 426 ; 7 Asp. M. L. C. 347, 0. A. 
Annotation : — Reid. The Merchant Prince <1892), 8 T. L. II. 
430; The Bcmie, 11916] P. 88. 

{h) Particular Cases, 

6309. Ship colliding while extricating herself 
from danger.] — The Tiiobnley (1813), 1 Ji. T. 
O. S. 293 ; 7 Jur. 659. 

Annotations: — Refd. The London (18G3), Brown. Sc Lush. 
82 ; The Marpesia (1872), L. 11. 4 P. 0. 212. 

6310. Consequence of previous collision — 

Ship swinging round after anchoring.] — The 

Hibernia (1858), 6 L. T. 122 ; 4 .Tur. N. S. 1244. 

6311. Collision in fog.] — The Ebenezeu, No. 
5694, ante* 

6312. Ship sailing at high speed — Insuffi- 

cient look out.] — The Europa, No. 6220, ante, 

6313. Ship swinging round to anchor.] — 

The Nabob, No. 6657, ante, 

6314. Cable catching on windlass.] — The 
catching of the cable on the windlass in running 
f)ut may be an inevitable accident. — The Peerless 
(1860), Lush. 103 ; 13 Moo. P. 0. C. 484 ; 30 
Ju J. P. M. & A. 89 ; 3 L. T. 125 ; 15 E. R. 182, 
P. C. 

Annotations : — ^Befd. The Tactician (1907), 76 L. J. P. 80 ; 
The Ape, (1916J P. 303. 

6315. Collision by drifting ship — Defective moor- 
ings — Ship unable to let go anchor.] — Do ward 
r. Lindsay, The Wnj:.iAM Lindsay, No. 5173, 
ante, 

6316. Ship adrift as result of collision — 

Chain cables unbent at time of collision — Insuffi- 
ciency of look out.] — The Pladda, No. 6314, ante, 

6317. Collision with anchored vessel.] — 

The Buckhurst, No. 5526, ante, 

6318. Ship given foul berth — Dragging anchor 


fouling cable.] — The Innispatl, The Secret 
(1876), 36 L. T. 819 ; 3 Asp. M. L. C. 337. 

6319. Collision due to failure of steering apparatus 
— ^Latent defect.] — The Virgo, No. 6279, ante, 

6320. Helm jamming — No hand steering 

gear available.] — ^The Calderon (1912), Times, 
Star. 26. 

6321. Sudden sheer of ship.] — ^Tiie Wood- 

ford (1906), Shipping Gazette, Mar. 13, C. A. 

C, Onus of Proof, 

6322. General rule.] — ^^Vhel•e there is no prhnd 
facie case of negligence & want of seamanship, the 
onus does not necessarily attach to the party 
proceeded against, alleging inevitable accident, to 
prove it, but on the party seeking indemnification 
to prove that blame attaches to the other party. — 
The Bolina (1844), 3 Notes of Cases, 208. 
Annotatiom : — Apprvd. The Marpesia (1872), L. R. 4 P. C. 

212. CODSd. Schwan, The Albano, [1892] 1*. 419. 

6323. .] — The GEOiUiE, No. 6181, ante, 

6324. .] — The Margarets (1846), 5 U, T. 

122 . 

6325. .] — Inevitable accident is that which 

the party charged with the damage could not 
possibly prevent by the exercise of ordinary care, 
caution, & maritime skill : — Hetd : afllrming the prin- 
ciples laid down in The Botina, No. 6322, ante, that 
where in a cause of collision the defence of in- 
evitable accident is raised, the onus of proof lies, 
in the first instance, on those who bring the suit 
against the vessc^l, <fc seek to be indemnified for 
damage sustained ; does not attach to the 
vessel proceeded against until a primd facie case 
of negligence & want of due seamanship is shown. 

If a pltf. in a collision suit intends to rely on a 
particular act of negUgence by deft., he is bound 
specifically to allege that act in his i)leadingB, & 
it is not sufficient that the act may be included 
generally in an allegation in the pleadings, whicli 
do not clearly state such particular act ; as it is 
likely to mislead deft. & prevent his being prepared 
to meet that particular case. 

Two sailing vessels a])proaching st/em on in 
such a manner as that under the sailing rules each 
would be bound to port, being in a dense fog, only 
sighted each other at a distance of about 200 yards. 
Defts.* vessel htiving been closehauled on the port 
tack, was then preparing to go about, & had eased 
off her head sheets. Both vessels immediately 
ported, but came into collision. Only one minute 
elapsed between the time of sighting & the collision. 
Pltfs.' petition alleged that defts.^ vessel neglected 
to port, & it was stated that the head sheets of 
defts.* vessel were not again hauled aft. On this 
evidence that vessel was held to blame by the 
Admlty. Ct., on the ground that she had not 
executed all the proper manoeuvres wliich she 
might have executed after sighting the other 
vessel : — Held : the collision was the result of an 
inevitable accident, defts.* vessel having done all 


PART XII. SECT. 5, SUB-SECT. 3.— 
B. (b). 

a. CuUUtion by drifting ship — 
Ship adrift as result of collision ,] — A 
vedsel while at anchor in the Harbour 
of Quebec haring been run Into & 
made to start from her anchorage & 
drift down with the tide against other 
vessels, the action was dtamlssed on 
the ground of inevitable accident. — 
Jtc Tine McLkod (1866), 2 8. V. A. II. 
140.— CAN. 

, ,*>• .)“*The ship Thames was 

lying a mere hulk, waiting for repair, 
when a board drifted her atom foremost 
im the river, & she came Into collision 
with another ship. No negligence was 
proved against the master. Sc the 


accident was held to be inevitable. — 
Abdoola Rohoman Moosan V. The 
Thames (1885), Bourke, 21. — IND. 

G. Collision by vessel seeking shelter 
from storm .,] — The Riciimonu (1873), 
Y. A. D. 164.-<;AN. 

d. Collision by raft in two uiih 
anchored schooner ,] — Where a raft In 
tow of a steamer collided with a 
schooner at anchor, in a part of the 
river St. Lawrence of diiBcult naviga- 
tion : — Held : inevitable accident. — 
Fradbt V. The Rival (1885), 11 
Q. L. R. 382.— CAN. 

G. Vessel moored to another — Extras 
ordinary storm,] — Bailey v, Cates 
(1904), 35 8. C. B. 293 ; 24 C. L. T. 


412; 11 B. C. R. 02.— CAN. 

f. Breaking of hvlhspring ^] — If a 
bell-spring, a more accessoiy of the 
equipment of the vessel, breaks, but 
the command of the vessel is not 
necessarily thereby lost by those in 
charge of her, & antecedent fault on 
her part is proved, this cannot be 
deemed to be an Inevitable accident.** 
— Taylor v. The Prkboott (1908), 13 
Exeb. C. R. 424.— CAN. 

PART XII. SECT. 5, SUB-SECT. 8.— 0. 

63221. General rule ,] — To support a 
plea of inevitablo accident the biu’deu 
of proof rests upon the party pleading 
it . — Be The Aqabiemnon (1876), 1 
Q. L. 11. 333.— CAN. 
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that could bo olTocted by ordinary caro, caution, 
or maritime skill in the short space of time that 
closed ; & pltfs., if they meant to rely upon the 
fact that the head sheets had not been again 
haided b^k, ought to have alleged that fact in 
their petition as the cause of the collision ; the 
legation of neglect to port not sufficiently 
indicatii^ the nature of sucli omission. — Mab- 
PESiA (Owners) v, America (Owners), The 
Marpesia (1872), L. R. 4 P. V, 212; 8 Moo. 
P. C. C. N. S. 468 ; 20 J.. T. 2:18 ; 1 Asp. M. L. 0. 
261 ; 17 E. R. 387, P. (!. 

^nno/flrfionji Polld. The Abraham (1873), 28 L. T. 775. 
Apld. The Benmorc (1873), L. B. 4 A. & E. 132; The 
Otter (1874), L. K. 4 A. & K. 203. Refd. The ]>la(kla 
(1876), 2 P. D. 34 ; The Merchant Prince. [1892] P. 179 ; 
The Schwan, The Albano, [1892] P. 419 ; The Calderon 
(1912), Times, Mar. 2C. 

6326. -.] — ^In a cause of collision, where 

defts. plead inevitable accident alone, it lies upon 
pltf. to show a prinid facie case of negligence 
against defts., & pltfs. must therefore begin. — 
The Abraham (1 873), 28 L. T. 776 ; 2 Asp. M. Ju C. 
34. 


Annotation .-—Apld. The Otter (1874), L. II. 4 A. & E. 203. 

6327. .] — When the issue in the cause is 

one of inevitable accident, pltfs. must begin even 
though no charge of negligence is made against 
them by defts. — The Benmore (1873), Ju U. 4 
A. & E. 132 ; 43 L. J. Adm. 6 ; 22 W. R. 190. 
Annotation .-—Apld. The Otter (1874), L. 11. 4 A. & E. 203. 


6328. .] — The Otter, No. 6720, ante. 

6329. What must be proved.] — The Bespatch, 
No. 6236, ante, 

6330. .] — The Calcutta (Owners) v. The 

Emma (Owners), The Calcutta, No. 6306, ante, 

6331 . .] — The Merchant Prince, No. 6175, 

ante, 

6332. .] — The Polyniiisien, No. 6374, ante, 

6333. .] — Tub Valdes, No. 6373, post. 


D, 


Costs, 


See Admiralty, Vol. I., pp. 207, 208, 209, 241, 
242, Nos. 1279-1282, 1300-1307, 1684, 1688- 
1691. 


Sub-sect. 4. — Proof of NEOiiTOENCE. 

A, In General, 

6334. What must be proved — Vessel was able to 
perform duty.] — Inman v, Rec’k, The City oj' 
Antwerp, & The Eriedrich, No. 6416, post, 

6335 . Performance would prevent collision.] 

— Inman v. Reck, The City op Antwerp, The 
Friedrich, No. 6416, post, 

6336. Performance would occur to officer 

of competent skill & experience.] — Inman v. Reck, 
'J''he City op Antwerp, & The Friedrich, No. 
6416, post. 


6337. Circumstances to be considered.]— The 

Peter Benoit, No. 6166, ante, 

6338. Cross actions — ^Evidence equally balanced 
— Court unable to decide — ^Actions dismissed.] — 

In cross actions, in which the evidence was so 
balanced that neither the Trinity Masters nor 
the ct. could decide which vessel was to blame, 
both actions were dismissed. — The Maid op Auck- 
land (1848), 6 Notes of Cases, 240. 

6339. Right to recover secundum allegata et 
probata.] — Pltfs., in a cause of collision, alleged 
in their-petition, in two separate articles, that the 
helm of defts.* vessel was not duly ported, & was 
improperly starboarded. They also produced 
witnesses wlio deposed iliat defts.’ vessel had 
starboarded, & that the collision was thereby 
occasioned. The finding of the ct. was that the 
collision was occasioned by the helm of defts.’ 
vessel not having been duly put to port : — Held : 
pltfs. were not barred from recovering by the 
rule confining pltfs.’ right to recover secuyidnin 
allegata et probata . — The Aimalia (1864), Brown. 
& Lush. 311; 167 E. R. 379 ; sub nom. The 
Amalia, The Marik de Brabant, 10 L. T. 826 ; 
2 Mar. L. C. 68. P. 

Annotation ;-Re!d. Th.* AWev & Tbe Bositu (1808), 19 L. T. 
753. 

.] — Scr, AuMiKALrY, Vol. J., ]). 182, 

Nos. 950-951. 


II, IhinU n of Proof. 

(a) Tn (General, 

6340. General rule — Onus on party alleging 
negligence.] — (l) in collision, the owners are only 
entitled to indemnification if the damage is occa- 
sioned by the fault or misconduct of the vessel 
charged as the wrongdoer ; tlierefore, the colli- 
sion liaving arisen from the neglect of the vessel 
damaged, the owners of the other vessel dismissed 
with costs. 

(2) The haw will support a claim for indemnifi- 
cation on the part of the owners of a vessel, pro- 
vided it can be shown that the loss was owing to 
the fault or misconduejb of the vessel charged 
as the wrongdoer (Sir Christopher Robinson). 

(3) The law requires that tliere should be pre- 
ponderating evidence to fix Ui*,* loss on the party 
charged, before the ct. can adjudge lum to make 
compensation ; & in this case the complainant 
has not sufficiently sustained the burthen of proof 
imposed upon liim (Sir Christoi»hp:r Robinson). 
—The Jjgo (18.31), 2 Hag. Adm. 366 ; J66 E. R. 
273. 

6341. .] — The Harriet (1841). as re- 

ported in 7 J.. T. 441. 

6342. .] — The Patriot (1845) 7 h, T. 

441. 

6343. --.] — The City OF London (1846), 

7 L. T. 441. 


6329 i. What must be proved ,] — To 
support a ploa of inevitable aooideiit 
the party ploadiiig it must show, before 
he can derive any benefit from it, that 
the damage was caused immediately 
by the irresistible force of the wind & 
waves ; that It was not preceded by 
any fault, act or omission on his port 
as the principal or indirect cause, & 
that no effort to counteract the 
Influence of the force was wanting. — 
Re The Aqamemxon (1876), 1 Q. L. Jl. 
333.— CAN. 

6320 ii. .1— In order to support 

a defence of “ inevitablo accident ** for 
Injury done by one vessel to another 
it must be shown that the accident 
could not have been prevented by the 
ezeroise of ordinary skill & prudence in 
the management of the vessel doing the 
damage.— TilR Mac v, Tu»-»ka- 


Lion, [19211 1 W. W. K. 873. -CAN. 

6329 ill. . 1 — In a case of collision, 

in order to succeed under a plea of 
“ inevitable accident ** it must bo 
shown that the accident would not 
possibly have been proventtid by the 
ezeroise of ordinary care, caution & 
maritime skill : it must show what 
was the cause of the aocident, & that 
the result of that cause wovs inovitaI)le, 
or must show all the possible causes (jue 
or other of wiihdi produced the collision 
& must further show with regard to 
every one of ti^ese possible causes, that 
the result oould not have been avoided. 
— Poplar Bay S.H. Co. t?. The C?HARLEa 
Diok, [19261 Exch. C. 11. 48.— CAN. 

6329 iv. .]— A deft., in order to 

support a defence of inevitable accident, 
is bound to show that everything was 
dope which could & ought to have boon 


done to avoid a collision. — T ub Secret 
(1872), 26 L. T. 670.— IR. 

PART XII. SECT. 6, SUB-SECT. 4.— 
B. (a). 

6340 i. Oencral rule -Onus on party 
alleffing negligence ,] — Where a comsion 
had occurred between two vessels in 
the Lachino canal, as alleged by pltf., 
through the mross nogllimnco 8c znalloe 
of those in charge of deft.*a steamer, 
8c cleft, pleaded that the collision was 
the result of pure accident: — Held: 
as pltf. had failed to establish the 
allegations of his declaration, 8c as his 
barge was at the time of the collision 
in a position which was in violation 
of the rules 8c regulations of the oanal, 
that the action would bo dismissed 
with costa. — L kger v, Jackson (1859), 
3 L. (J. J. 226 —CAN. 
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SecL 6 . — Negligence catmng damage and rule of 
division of loss : Sub-sect. 4, B. {a) ii.] 

6344. .] — Morgan v. Sim, Thk 

London, No. 6240, ante, 

6345. .] — ^When a collision occurs 

between a dumb barge without lights A: a steamer 
on a dark night in the river Thames, there is no 
presumption of law that the steamer is to blame. 
It is in all cases necessary for those who allege 
negligence, causing a collision, on the party of 
another vessel, to prove it. — The Swallow 
(1877), 36 L. T. 231 ; 3 Asp. M. L. C. 371, C. A. 

6346. .] — In an action of damage by 

collision, pltfs., by their statement of claim, 
alleged that they had suffered damage by reason 
of a collision between their vessel & defts.* vessel 
solely caused by the negligent navigation of the 
latter, A: they charged defts. with specific acts 
of negligence A:^ with breaches of certain articles 
of the regulations for preventing collisions at sea. 
Defts., by their defence, denied that the collision 
A:; damage were so caused, &> alleged that they 
were solely due to the negligent navigation of 
pltfs.* vessel, &, after charging pltfs. with specific 
acts of negligepce & breaches of certain ai'ticlcs 
of the same regulations, defts. counterclaimed 
for the damage they had suffered by reason of 
the collision. By their reply, pltfs., as to the 
defence, joined issue, &, as to the counterclaim, 
denied the allegations therein contained. Sub- 
sequently defts., by letter, admitted that the col- 
lision was contributed to by fault on the part of 
those in charge of their vessel : — Held : on the 
pleadings as they stood, even coupled with defts.* 
admission of contributory negligence, it was for 
pltfs. to begin, as the burden of proof was upon 
them to .show affirmatively that defts.’ ve.ssel was 
solely to blame. — The Cadeby, [19001 P. 257 ; 
78 L. .1. P. 86 ; 101 lu T. 48 ; 25 T. J.. P. 030 ; 
11 Asp. M. L. C. 285. 

6347. Exception to rule — Evidence not obtain- 
able.] — The Concord r. The Manchester 
(1840), 7 li. T. 441. 

6348. Plaintiff must establish his case beyond 
doubt.] — ^The Ligo, No. 6340, ante. 

6349. Whether onus may shift.] — The Carron, 
No. 6641, ante. 

6350. Obligation to begin follows onus of proof.] 
— The Bottle Imp, No. 6395, post. 

6351. .] — The Cadeby, No. 6346, ante. 

6352. To show breach In chain of causation — 
Sufficiency of discharge of burden.] — As the re- 


sult of a collision between applts.’ stoamship M. 
Ac resps.* steamship B. V. in the river Clyde the 
latter vessel was so seriously damaged that it 
was resolved to beach her on the north side of 
the river in what was described as position 1. 
She subsequently slipped off the bank, Ac drifted 
to position 2 along the fairway of the river, where 
she was made fast by moorings under the super- 
vision of the Clyde Navigation Authorities. As 
the result of the action of the tide she slipped 
into position 3 across the fairway, which increasiid 
the difficulty A: cost of salvage. The owners of 
the Af., whilst admitting initial liability for the 
collision At for damage truly consequent thereon, 
alleged that Die damages claimed were to a large 
extent due to the subsequent negligence on the 
pai*t of resps. or of those for whom they were 
responsible : — Held : there w^as no breach in the 
chain of causation initiated by the collision, Ac no 
novus acivui interveniens which was the direct 
cau.se of the final damage. The burden of showing 
that 1 he chain of causation started by the initial 
injury had been broken lay on applts. In order 
to discharge that burden they must prove that the 
breach in the chain was due to unwarrantable 
action, Ac not merely to action on an erroneous 
opinion by people who had hand fide made a mis- 
take while trying to do their best, which was all 
that was known to have haj)pened in the present 
ca.se, not only as regards position 1, but also a.s 
regards the subsequent positions described as 2 
A: 3 respectively. — Canadian Pacific By. Co. v. 
Kelvin Shipping Co., Ltd. (1927), 138 L. T. 
.369 ; 72 Sol. Jo. 16 ; 17 Asp. M. L. C. 354, H. L. 

(h) J^artiruhir Instances, 
i. (Collision with Vessels at Anchor. 

6353. General rule — Onus lies on vessel In 
motion.] — The Sarah (1845), 4 Notes of (^ases, 
98, n. ; 4 L. T. 839. 

Annotation : — Refd. The Victoria (1818), C Notes of CascH, 

17G. 

6354. .] — Where a vessel at anchor is 

run down by another vessel under weigh, the 
onus 2 ^'cohandi lies with the vessel doing the 
damage, Ac she is bound to show that the accident 
was not occasioned by any fault or negligence on 
her part.— The Batavier (1845), 2 Wm. Rob. 
407 ; 4 Notes of Causes, 356 ; 6 L. T. O. S. 258 ; 
10 Jur. 19 ; 166 E. R. 808. 

AnnMation : — Refd. .Sub-Maiino Telcjfraph ^o. v. Dickson 

(1804), JO C. B. N. 8. 759. 


PART XII. SECT. 6, SUB-SECT. 4.— 
B. (b) i. 

6353 i. General rale — Onus lien on 
vessel in motion.] — Where the defence 
is inevitable accident pltf. must begin. 
"I’he fact of a steamer in motion 
colliding with a stationary vessel is, 
itf?olf, primA facie proof that the 
accident was caused by the steamer’s 
fault. — T he John Owen, 5 C. L. T. 
565.— CAN. 

6863 11. .] — Where a cause 

of collision was brought against a ship 
for nmning foul of a floating light 
vessel : — Held ; there was a presump- 
tion of gross carelessness or want of 
skill, & the burden was cast upon the 
shipmasters & the owners to repel 
t^t presumption, in default of which 
the ct. must pronoimce for damages. — 
ge The Miramichi (1841), 1 S. V. A. U. 
237.— CAN. 

6863 iii. ,] — ^When a vessel 

at anchor is run down by another 
imder weigh, the latter is bound to 
show that the accident did not arise 
from fault on her part, because the 
vessel at anchor has no means of 


shifting her position to avoid collision. 
— The Martha Sophia (1860), l 
L. T. 449.— CAN. 

6353 iv, When a collision 

occurs between a vessel at anchor & 
a ship imder weigh, primA facie the 
vessel in motion is in fault 8c the onvs 
of proof Is thrown on her & she is 
corapellod to show that the other 
vessel was improperly anchored & that 
the improper anchorage rendered the 
collision inevitable. — R ohs v, Titk 
Hknkv IV (1887), 13 Q. L. R. 379.- 
CAN. 

6353 V. .1— Where a collision 

occurs bctw( en a moving vessel & one 
lying at anchor, the burden of proof 
Is upon the moving vessel to show that 
such collision vras not attributable to 
her negligence. — ^W ard & 1*emberton 
V. The Yobemite (1894), 4 Exeb. C. R. 
241 ; 3 B. C. H. 311.— CAN. 

6358 vi. .1 — Where a steamer 

collided with a dredge at anchor ; — 
field : to be no defence that the dredge 
was lying in an improper place &, did 
not exhibit lights, if it be shown that 
the collision could have beim avoided 
by the exercise of reasonable skill & 


mrc on the part of the moving vessel. — 
MoNTiiEAJi Harbour Comrr. v. The 
Albert M. Marshall (1908), 12 

Kxch. C. R. 1 78 ; Q. R. 34 S. C. 299.— 

CAN. 

6363 vii. The burden rests 

upon the vessel under way to exonerate 
herself from liability for an injury to 
one which was stationary, to show that 
It was not in her power to prevent the 
injury by adopting any ])ructicable 
precautions, 8c in shallow waters she 
Is bound to know & guard against tho 
effect of the swell & suction caused by 
lier movement. — HixEBAy S.S. Co., 
Ltd. V. The Steklmotor, {1925] 
Kxch. C. R. 147.— CAN. 


6363 vlii. .1— When a vessel 

in motion collides with a vessel at rest 
the i»roHumptlon is that the former is 
in fault, & this presumption will not bo 
overcome by proof that the colliding 
vessel was compulsorily in charge of u 
pilot, unless it Is also proved that the 
collision was due to the fault of the 
pilot. — M ann, Macneal & Co. v. 
Ellkrman Links (1904), 7 F. (Ct. of 
Sess.) 213; 42 He. h. H, 169; 12 
8. L. T. 481.— SCOT. 
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6366. N. r. The Swea (1846), 4 No<^ of Oases, 
97, n. ; 4 L. T. 839. 

AnrwMion : — Reid. Tlio Victoria (1848), 6 Notes of Cases, 

176. 

6366. S. I\ The Gipsy" King (1847), as reported 
in 4 L. T. 839. 

6357. H, J\ The Victoria (1848), .3 Wm. Bob. 
49 ; 9 Notes of ( Ws, 17(i ; 4 L. T. 839 ; 160 E. R. 
881 . 

6358. S. 1\ The .John Wii.uam k The 
Thetis (18.50), 4 L. T. 839. 

6359. *s'. 1\ The Finland (18.50), 4 I.. T. 8.39. 

6360. 1\ The Ant v. The Balfour. (1850), 
4 L. T. 839. 

6361. S, P. The I.ociilibo (18.50), 3 Wm. Rob. 
310; 4 L. T. 839; 14 .Tur. 1074 ; 100 E. H. 
978 ; on appeal^ anh iforn, PoixoK r. M‘Alpin, 
The LocmjHO (1851), 7 Moo. P. C. C. 427, P. V. 
Annotations .‘—Reid. Wood v. Smith, The City of CambridKo 

( I 874), L. It. rj 1*. C. 4r>J ; The Oakileld (188(;), 1 1 1*. D. :M. 

6362. S, P. The Two Sisters (18.52), 1 Prit- 
chard’s Admiralty Digest, 3rd ed. 248. 

6363. S. P, The Norton i\ The Bessie (1855), 
4 L. T. 839. 

6364. S. P. The Change r. The Legates 
(1850), 4 L. T. 839. 

6365. S. P. The IjAurei. v. The Diamond 
(1858), 4 L. T. 839. 

6366. .] — The Georoe, No. 6181, an/c. 

6367. .] — ^Pltf., whose vessel lias been 

run down at anchor, may charge negligence 
generally, & the burden of proof, tlie colfision 
proved, is thrown upon the defendant to establish 
his defence. 

Wliere, therefore, pltf.’s vessel was run down at 
anchor, & pltf. pleads that fact, charging neg- 
ligence generally, & the answer pleads that the 
collision was not occasioned by negligence, but the 
violence of the tempest sea, which prevented 
the anchors of doft.’s vessel from holding, pltf. 
may reply that the collision was occasioned by 
the default of deft.’s ground tackle. — ITie Both- 
nia (1800), Lush. ,52 ; 29 L. .1. P. M. & A. 05 ; 2 
L. T. 100; 107E. R. 28. 

6368. .] — The vessels A, k B, coming 

into collision while B, is at anchor, the burden 
of proof is upon A, to account for the collision, 
k that burden is not shifted by the fact that at 
such time A, was drifting in consequence of a 
prior collision. — The Annapolis (1801), 5 L. T. 
326 ; 1 Mar. L. C. 155. 

6369. .] — In an action founded upon 

a collision between a vessel at anchor &; one in 
motion, the burden of proof is upon the owners 
of the latter to prove that the collision was not 
occasioned by any negligence on their part. — 
The Annot Lyle (1880), 11 P. 1). 114 ; 55 T. 
570 ; 0 Asp. M. L. 0. 50, G. A. 

Annotations: — Apld. Tho Merchant Prince, [1892] P. 179; 

The Schwan, Tne Albano, [1892] P, 419. 

6370. .] — In an action for damage by 

collision it appeared that defts.* vessel while in 
motion came into collision with pltf.’s vessel, 
which was at anclior : — Held : the fact that pltfs.’ 
vessel at the time of the collision was at anchor 
k could be seen was primd facie evidence of neg- 
ligence on the part of defts., k the burden of proof 
was then upon them to rebut the presumption 
of liability, by showing either that tho collision 
was occasioned by nc fault on their part, or lliat 
it was due to inevitable accident, or that it was 


solely the {ault of a pilot who was on board their 
vessel by compulsion of law. — T he Indus (1880), 
12 P. D. 40 ; 50 L. J. P. 88 ; 60 L. T. 370 ; 35 
W. K. 490 ; 3 T. L. R. 213 ; 0 Asp. M. L. C. 105, 

G. A. 

Annotations : — Apld. The Schwan, Tho Albano, [1892] P. 

410. Refd. The Boucau, [1909] P. 163 ; Tho Bonne, [191 6 J 

P. 88. 

6371. .] — The City op Peking r. 

Gompagnie Des Messagerier Maritimes, Thio 
Gity" of Peking, No. 6373, anir. 

6372. .]— The (’ui.(iOA (1893), 9 

T. Ti. R. .501, G. A. 

Annotation .—Refd. Tho Merthyr (1898), 79 L. T. 670. 

6373. When vessel at anchor acts 

correctly.] — (1) Where in a fog there has been a 
collision between two vessels one of which was at 
anchor, the vessel at anchor has not the onus of 
proving that her sound signals were audible in 
the approaching vessel. 

(2) If the vessel at anchor sounded the regular 
signals, it is for the other vessel to show some 
reason or excuse for the accident. — The Valdes 
(1914), 31 T. L. R. 144. 

6374. Shifting of onus to vessel at anchor — 
Allegation of Improper mooring.] — ^Tiie Tele- 
graph, Valentine ??. Gleugh, No. 5529, ante. 

6375. .] — ^Where two ships come into 

collision k the main allegations to be sustained or 
disproved are that the collision occurred through 
one of the ships being improperly moored, or from 
her ha\ring an insullficient or improper look out, 
tho burden of proof, or rather of dispro^"ing such 
allegations, lies upon the ship so accused. — The 
.John Harley i\ The Williajm Teu. (1805), 13 
L. T. 413 ; 2 Mar. L. C. 290. 

6376. Allegation of absence of lights.]— 

The Telegraph. Vxlentine v, Gleugh, No. 5529, 
ante. 

6377. .] — The JiAUREL v. The Dia- 

mond (1858), 4 I.. T. 839. 

6378. Allegation of Insufficient look out.] — 

The .John IIarlev r. The William Tell, No. 
0375, ante. 

6379. Allegation that sound signals in- 

audible.] — ^The Valdes, No. 0373, ante. 

6380. Vessel at anchor drifting in conse- 

quence of prior collision.] — The Annapolis, No. 
03<)8, ante. 

6381. Presumption that anchorage proper one — 
In absence of proof to contrary — Vessel In charge 
of licenced pilot.] — The Caroline v. Tiu? Medusa 
(1852), 3 L. T. 217. 

ii. Jnfringenicnf of Sea Bcgnlatlons, 

6382. Onus on party pleading necessity for de- 
parture from ordinary rule — To prove necessity.] 

— ^The Twenty-Ninth of May (1840), 4 L . T. 
774. 

6383. .] — If a ship bound to keep her 

course, under the 18tli Sailing Rule of 1803, 
justifies iier departure from that rule under the 
19th rule, she takes upon hei*self the obligation 
of sliowing not only that her departure was at 
the time it took place necessary, in order to avoid 
immediate danger ; but also tliat the course 
adopted by her was reasonably calculated to 
avoid that danger. — The Agra k The Elizabeth 
.lENKiNS (1807), L. R. 1 P. G. 501 ; 4 Moo. P. G. C. 
N. S. 435 ; 30 L. J. Adm. 10; 10 L. T. 756; 


6874 i. of onus to vessel at 

anchor — AUegaiion of improper moor- 
ing .] — In a oaae of collision with a 
moored ship the onus of proving that 
she was properly & securely fastened 
to the docks, in view of perils which 


she should have anticipated, is upon i 
tho moored ship, & a duty lies on her 
to do all that is possible in tho cireuin- I 
stances to render a collision or accident 1 
loss probable. The degree of vigilance 


to be exorcised must depend on the 
possible danger to be anticipated &; 
guarded against. — P ine Bay S.S. Co. 
V. The Charles Dick, [1925] Exch. 
C. 11. 203.— CAN. 
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Sect 6. — Negligence causing damage and rule of 
division of loss : Sid}‘Seci, 4, B. (h) ii., Hi. iv., 
& C. ; sub^sect. 5, A.] 

16 W. B. 735 ; 2 Mar. L. 0. 532 ; 10 E. B. 382, 

P. C. 

Annotation ’: — Apld. Tho General Lee of Dublin (18C9), 19 
L. T. 750. 

6384. To show that course adopted was 

reasonably calculated to avoid danger.]— The 
Agra & The Eij^abeth .Tenkins, No. 6383, ante. 

6385. Onus on party infringing regulations — To 
show compliance with regulations impracticable.] — 
The Livingstone, No. 6511, ante. 

6386. To show that non-compliance did not 

cause collision.] — T he Fenham, No. 5505,.a^iff. 

6387. .] — Cayzeb r. Oarron Co., 

No. 6441, post. 

6388. .] — The Hermod, No. 6156, 

ante. 

6389. .] — The Winstant^y, No. 0162, 

ante. 

iii. hirritahtr Accident. 

Sec Sub-sect. 3, a)ttc, 

% 

iv. Other Cases. 

6390. Onus on plaintiff — ^As to conditions of 
lights — When matter peculiarly within his know- 
ledge.] — The onus pn^andi is also ilirovTi upon 
pltf. . . . because the state of the lamps, their 
original condition & construction, 'c theii* state 
at the time of the collision, are matters peculiai’ly 
within his knowledge, & it is a maxim & rule of 
law, which may be, & has been in well-known 
cases carried to the very greatest extreme, that 
the burden of proof should, in all circuiri stances, 
be thrown on those who have a peculiar know- 
ledge of the subject, <k peculiar means of proving 
it, which do not belong to the other party (Du. 
liUSiiiNGTON). — T he Swanland (1855), 2 Ecc. 
& Ad. 107 ; 164 E. B. 333. 

Annotations The Fred (1895), 72 L. T. 153 ; S.S. 

Australia v. S.S. Nautilus, 11927J A. C. 145. 

6391. Plaintiff alleging herself to have been 

In stays — Of helplessness.] — 1'he Sea Nymph, No. 
5265, ante. 

6392. Onus on defendant — Overtaking steamer 
colliding with sailing vessel — Of impracticability of 
avoiding collision — On account of weather.] — 

The Hannah Park v. The Lena, No. 6130, ante, 

6393. Owing to course of sailing 

ship.] — T he Hannah Park v. The Lena, No. 6130, 

ante. 


6894. That going at reasonable 

speed.] — The Hannah Park v. The Lena, No. 
6130, ante. 

6395 . Collision with fishing vessel attached 

to her nets.] — In a cause of damage on behalf of 
a fishing smack, injured by collision whilst 
attached to her nets, an allegation in defts.* 
answer, that pltfs. neglected to comply with the 
provisions of Sea Fisheries Act, 1868 (c. 45), as 
to lights, throws upon pltfs. the onus of proof & 
the obligation to begin, contrary to the usual rule 
that a fishing vessel attached to her nets, being 
in the same position as a vessel at anchor, has the 
right to l equire a vessel coming into collision with 
her to begin show excuse for the collision. — 
The Bottle Imp (1873), 42 L. J. Adm. 48 ; 28 
L. T. 286 ; 21 W. B. 600 ; 1 Asp. M. L. C. 571. 

6396. To show that collision would not be 

expected by reasonable seaman.] — The Knar- 
WATER., No. 5770, ante. 

6397. When onus shifts — Plaintiff proving her 
helplessness through being put In stays — Duty of 
defendant to show collision due to improper 
putting in stays.] — The Hea Nymph, No. 5265, 
ante. 

6398. Defendant alleging non-compliance 

with statutory provisions.] — The Bcvfitjs Imp, No. 
6395, ante. 

6399. Proof by defendants of obedience to 

orders of pilot — Duty of plaintiff to show negli- 
gence of third party contributed to collision — 
Although defendants offer only evidence of pilot.] — 

In an action for damage by collision as soon as 
defts. liave shown that a pilot whose employment 
was compulsory was on board the wrong doing 
vessel & that his orders were obeyed, tho burden 
of proving that negligence arising from the act 
of some other person is a cause which contributed 
to the collision rests on pltf., even though defts. 
have only given the testimony of the pilot as 
evidence. — The Marathon (1878), 48 L. .1. P. 17. 
Annotation : — Mentd. 8.8. Australia v. S.S. Nautilus, [1927] 

A. C. 145. 

6400. Plaintiff proving that she has com- 

plied with statutory requirements — As to lights.] — 

The Lindi.sfarne (1896), 12 T. L. B. 207. 

C. rrinclptcs on Which Court Acts. 

6401. Reliability of evidence — Statements made 
shortly after collision.] — The A^iutUL, No. 6294, 
ante. 

6402. Evidence as to angle of blow.] — 

(1) In an action of damage by collision, deft. 


PART XII. SECT. 6, SUB-SECT. 4.— 

B. (b) ii. 

6386 I. Onus on party infringing 
regulations — To show that non-com- 
pliance did not cause collision.] — 
Fortunato Fioaei (Owners) v. S.S. 
Coogee (1904), 29 V. L. K. 874.— AUS. 

6386 ii. .]— Pltf. '8 vessel was 

lost in a coUision In which deft. *8 vessel 
was at fault. At tho time of the 
collision pltf.*H vessel was not carrying: 
ligrbts as required by 31 Vlct. o. 68, It 
it being a bright moonlight night. On 
tho trial the judge directed the jury 
that the onus was on pltf; of showing 
that the absence of lights did not in 
any way contribute to the accident : — 
Held : the direction was correct. — 
.Tackson V. MoLellan (1879), 19 
N. H. II. (3 1^ & B.) 432.— CAN. 

6386 iii. .] — In case of a 

collision, burden upon vessel without 
a look-out to show that this was 
not contributing cause. — Magdalen 
Islands S.S. Oo. r. The Diana (1907), 
11 Exch. C. H. 40 ; 3 E. L. 11. 158.— 
CAN. 

0366 iv, .] — Hampuuu 


Packet Co. v. DEHKociiEas (1903), 23 

C. L. T. 214 ; 8 Exch. C. 11. 203.— 

CAN. 

6386 v. .] -Where a ship Las 

committed a breach of the rule os t-o 
keeping the proper side of a narrow 
channel, but alleges that a coliisJon 
would not have occiured had tho other 
ship not been guilty of iiegligcuiee in 
taking steps which would have averted 
such collision, the burden of proving 
such negligence is on tho ship primarily 
at fault, & can only be discharged by 
clear & plain evidence. — Canadian 
Pacific Ky. Co. r. The Kronpkinz 
Olav (1913), 13 E. L. R. 178; 14 

D. L. H. 178, P. C.— CAN. 

6386 vl. .]— The Steel 

Scientist v. Wrangell, 11920] 4 
D. L. K. 191 ; [192GJ Exch. C. it. 202.— 
CAN. 

6386 vii. .l-r-TuB Hilda v. 

The Australia (1884), 12 li. (Ct. of 
Sess.) 76 ; 22 Sc. L. 11. 70.— SCOT. 

g. Presumption of fault.] — The 
non-observance of the statutory rule 
(art. 18), that steamships shall slacken 
speed, or stop, or reverse if necessary 


when approaching another ship, so as 
to involve risk of collision, is not to bo 
f:onsidered as a fact contributing to a 
eollibion, providing the same could have 
been avoided by the impinging vessel 
by reasonable care exerted up to the 
time of the accident. — T he Cuba v. 
McMillan (1890), 26 S. 0. 11. 051.— 
CAN. 

PART XII. SECT. 5. SUB-SECT^ 4.— 
B. (b) iv. 

h. What amounts to negligence — 
Failure to slacken speedy stop or reverse 
when collision iwm/nrinL]— M agdalen 
Islands 8.8. Co. v. The Diana (1907), 
n Exch. C. li. 40; 3 E. L. R. 158.— 
CAN. 

k. Undue S 2 )eed of tug.] — Mon- 
treal Hand & Gravel Co. v. Sin- 
cknnes-McNaughton Line Co. (Quo.) 
(1908), 0 E. L. R. 183.— CAN. 

PART XII. SECT. 5, SUB-SECT. 4.— C. 

l. ReliatrUity of evidence.] — In cases 
of collision more credit is to bo at- 
tached to the evidence of the crow 
of the ship which is on the elort^ than 
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owners of a steam vessel charged those on board 
pltfs.* steam vessel, & her tug, with, inter alia, 
faUing to sound their whistles for fog in accordance 
with the regulations for preventing collisions at 
sea : — Held : though the tug was attached, by a 
short scope of rope, to pltfs.* steam vessel, she 
was not, either in law or in fact, towing, as the 
time had not yet arrived for her to take the 
vessel in tow, &, therefore, in the circumstances, 
she was not bound either to give the sound signals 
in fog for a separate vessel having way upon her, 
prescribed by Article 16 (a), or the signals for a 
vessel towing, prescribed by sub-sect, (c) of the 
same Article, & those in charge of pltfs.* vessel 
were justified, in the interests of safe navigation, 
in themselves giving the appropriate sign^ for 
a vessel under way. 

(2) In the result, as both ]>ltfs.’ & dofts.’ vessels 
were found to blame for excessive speed, & dofts.* 
.vessel in addition for bad look out, for not 
stopping in accordance with the rules, the decree 
of fault was apportioned as onc-third to two- 
thirds, with no costs on either side. 

This ct. seldom gets much assistance from the 
consideration of the angle of the blow, because it 
often happens that very experienced men on the 
one side say the angle was a small one, & very 
experienced men on the other side persuade them- 
selves that in that particular case the angle was 
a broader one (Evans, P.). 

(4) If a vessel is proceeding at a speed which 
would not allow her to pull up in something like 
her own length ... & if a vessel could proceed 
iSc Imve steerage way at a smaller speed than she 
w^as going, she ought to have gone at that speed, 
& in so far as that speed was exceeded it was 
excessive (Evans. P.). — The Sargas.so, [1012] 
P. 192 ; 82 L. .7. P. 9 ; 107 L. T. 204 ; 28 T. I.. R. 
444 ; 12 Asp. M. L. C. 202. 

6403. Probabilities weighed where evidence 
conflicting.] — In cases of collision, where the 
evidence on both sides is conflicting & nicely 
balanced, the ct. will be guided by the probabilities 
of the respective cases wliich are set up ; d priori 
the presumption is that the master of a vessel 
would do what was right & follow the regular & 
correct course of navigation. — The Mahy Stewart 
(1844), 2 Win, Hob. 244; 2 L. T. O. S. 376 ; 
166 E. R. 746. 

6404. Presumption in favour of correct naviga- 
tion.] — The Mary Stewart, No. 6403, anie, 

6405. Where some facts proved & others dis- 


puted — Reconciliation of proved with disputed 
facts.] — ^T hb Jane \\ The John & Ann (1852), 
6 L. T. 61. 

6406. .] — The (Jarron, No. 6641, 

ante. 

6407. Perjury not to be attributed — Except 
where necessary.] — (1) A steamship held solely 
to blame for not having given way to a sailing 
vessel closehauled on the larboard tack, although 
porting the helm w'ould not have thrown the 
sailing vessel out of command. 

(2) Rule of the Admlty. Ct. not to attribute 
perjury unless absolutely compelled. — The Ci.ar- 
BNCE (1854), 1 Ecc. & Ad. 206 ; 164 E. R. 119 ; 
OH appeal, 5 L. T. 366, P. C. 

6408. .] — Gannet (Owners) v. Atxioa 

(Owners), The Gannet, No. 6624, ante. 

6409. .] — If the helm was starboarded, 

all the five must have known that it was star- 
boarded, &, therefore, must have perjured them- 
selves in swearing that it was not starboarded A: 
was ported. The judge who saw Ac heard them 
give evidence was satisfied of their honesty, & I 
conceive in these circumstances, according alike 
to my own independent judgment & according to 
authority, that I should not be justified in im- 
puting to them such a piece of wickedness, if any 
other conclusion were reasonably possible (Ken- 
nedy, Ti.J.). — The Olympic Ac II.M.S. Hawke, 
[19131 P. 214 ; 83 I.. J. P. 113 ; 29 T. L. R. 441, 
C. A. ; on appeal, sub nom.. Olymfhc (Owners) v. 
Blunt. Olympic (Owners) v. Admiralty Comrs., 
[1016] A. 0, .385, U. Ti. 

Annotations : — Mentd. Nash r. Uonhford R. C., [1917) 

1 K. B. 384 ; S.S. Orduua v. Shipping Controller, 1 10211 

1 A. G. 250. 

6410. Ascertainment of state of weather — Com- 
parison of weather before & after coliision.] — 

The Coquette v. The Portunatus (1856), 4 
L . T. 774. 


Sru-sECT. 5. — liiABn.TTY OF One oii Both 
^'^ESSELS. 

A. Jn General. 

6411. General rule.] — The Woodrop-Sims, No. 
6438, post. 

6412. One vessel causing situation of peril.] — 

The Dundee (1821), Times, Dec. 5; subsequent 
proceedings (1823), 1 Hag. A dm. 109. 

6413. Contributory negligence.] — Williams i\ 
CiL\PMAN, No. 6193, ante. 


that of the crew of the ship which is at 
rest. — Re Tub Dahlia (1841), 1 

S. V. A. R. 242.— CAN. 

m. Court guided by probahilUies.] 
— In cases of oollision, where the evi- 
dence is conflicting, tho ct. will he 
guided by tho probabilities of tho like 
cases which are set up, & owners of 
vessels proceeded against will be dis- 
missed with costs. — Re The Atlsa 
(1860), 10 L. C. R. 362 ; 2 S. V. A. R. 
38.— CAN. 

n. Ihdv of promoreni,\ — It is a 
Bottlpd principle of the Admiralty law, 
that promoVent of a suit of oollision, 
should before ho can bo considered to 
have completed his case, show satis- 
factorily that he had not himself 
caused, or contributed to tho mischief 
of which he complains, & also that he 
had done everything in his power to 
escape or alloviato it ; & if ho should 
fall In either of those requiremeuts, his 
petition will he dismissed with costs.— 
Thb Jacob (1800), 12 Ir. Jur. 379.— IR. 

o. .) — ^Whoro the evidence ad- 

duced on the hearing of an action 
arising out of a collision of two ships 
at soa was of such contradictory nature 


as to render it difficult to determine 
which vessel was in fault. The ct. wa.s 
governed by the well recognised 
rlnciplo, which is that pltf., before 
0 obtains a verdict, is bound to satisfy 
tho ot, that ho is entitled to it. — Fox 
V. Morris (1882), (i Nlld. L. R. 424.— 
NFLD. 

PART XII. SECT. 6, SUB-SECT. 5.— A. 

6411 i. General rule.\ — Hot a parties 
in fault, neither can recover. — Tra- 
verse V. White (1837), 4 L. T. 774.— 

IR. 

6412 i. One. vessel causing situation of 
peril.] — Where two steamships were 
approaching each other at night, green 
light to green light, so that if each ship 
had kept her course they would have 

g assed each other safely, & one at a 
Istanoe between one-fourth & one- 
half mile away from the other changed 
her course, showing first her throe 
lights, & ikon her red & mast-head 
lights only, & then, when the other ship 
had put her helm hard to port, changed 
her course again, exhibiting her three 
lights : — Held : she was solely rospon- 
siblo for a resulting oollision. — J oint 


Stock S.S. Go. r. Thk Euphemia, 
The Tordenskjold t*. Horn Joint 
Stock Co. of Shipowners (1907), 11 
Exch. C. ii. 231.— CAN. 

6412 ii. .] — In actions brought 

by the owner of a tug k the owner of 
a scow which was being towed by the 
tug for damages resulting from a col- 
lision in Vancouver Harbour between 
tho tug & a stoanishlp : — Held : tho 
fault y navigation of t he steamship was 
tho cause of tho collision & the tug 
could not have done anything in reason 
besides what it did do to avoid the 
disaster & w’^as in no way to blame. — 
Hopkins r. Katsuda, Hoddbr v . 
Katsuda, [1920] 1 W. W. R. 698.— 
CAN. 

6413 i. Conirihulory negligence.] — 
Whei-e a vessel is at anchor without 
showing tho lights required by 16 Viet, 
No. 46, s. 35, & is run down by another 
vessel, notwithstanding tho foot that 
a light was exhibited from the former, 
clearly visible to tho latter, the owners 
of tho latter are liable, in spite ot the 
contributory negligeuoo of tho other, 
if tho injury could have been avoided 
by the exercise of ordinary diligence, ft 
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. egligencr earning damage and rule of 

division of loss: Siib-secL 5, A, <& 2^.] 

6414* •] — cannot i^ecover at law for 

mischief done to his ship by its being struck by 
deft.’s ship, in consequence of the latter being 
improperly managed, if it appear that pltf/s ship 
W'as improperly managed, & that such improper 
management directly contributed in any degree 
to the accident, however much deft, may also bo 
in fault : though, if there be negligence on the part 
of pltf. only remotely connected with the accident, 
the question is, whether deft, by ordinary care 
skill might have avoided the accident. — Dowell 
V, General Steam Navigation Co. (18.55), 5 
E. & B. 195 ; 3 0. L. R. 1221 ; 26 L. J. Q. B. 59 ; 
25 L. T. O. S. 158 ; 1 Jur. N. S. 800 ; 3 W. R. 492 ; 
119 E. R. 454. 

Annotaiions Tuff v, Warman (1858), 5 C. B. N. S. 

S.S. Volute. ri922] 

1 C. 129. The James (1856), Sw. 60 ; Withorley 

r. Ke^nts Canal Co. (1862), 12 C. B. N. S. 2; The Vera 
® J Bernina (2) (1887), 

12 P. D. 58 ; Lllerman Lines v. Grayson, [19191 2 K. B. 
514. 

6416, .] — In actions for injuries by collision, 

though the damage is not occasioned entirely by 
the negligence or improper conduct of deft., pltf. 
is still entitled to recover, if he have not so far 
contributed to the misfortune by his own negligence 
or want of ordinary care, that but for such negli- 
gence the misfortune could not have happened, & 
if deft, could, by the exercise of ordinary care & 
caution, have avoided the consequences of the 
neglect or carelessness of pltf. — Tuff v Warman 
(1858), 6 C. B. N. S. 573 ; 27 L. J. C. P. 322 : 5 
.Tut. N. S. 222; 6 W. R. 693; 141 E. R. 231, 
Ex. Ch. 

.4nn^f^ ;—Apld. Withorley v. Regents Canal Co. (1862), 

1 2 C. B. N. S. 2. Con^. L^3. & S. C. Ry. r. Walton (1866), 
1“* ^ ) (1884), 9 P. D. 88. 

Apld. Paul V. G. E. Ry. (1920), 36 T. L. R. 344. Refd 
Fordham L. B. & S.^C. Ry. (1868). L. R. Vc. P. 368 ; 
Doyle r. Kinaham (1869), 17 W. R. 679 ; Radley r. 


L. & N. W. Ry. (1876), 1 Apn. Gxr. 754 ; Stoomvaart 
Maatschappy Nederland v. Peninsular & Oriental Steam 
Navigation Co. (1880), 5 App. Cas. 876 ; Brown v. G. W. 
Ry. (1885), 62 L. T, 622 ; The Bernina (2) (1887), 12 P. D. 
5^8 ; The Hero, [19111 P. 128 ; The Highland Loch, [1911] 
P. 261 ; British (Doluinbia Electric Ry. v. Loach, [19161 
1 A. C 719 ; Canadian Pacific Ry. v, Frechette, [1915] 
A. C. 871 ; Ellerman Lines r. Grayson, [1919] 2 K. B. 
514 ; Anglo -Newfoundland Development Co. v, Paciflo 
Rteam Navigation Co., [1924] A. C. 406. Mentd. Kymaird 
V. Leslie (1866), 12 Jur. N. S. 468. 


6416. .] — It is a rule in coses of collision 

botweeh a steamer & a sailing ship, that although 
the latter may hove been guilty of misconduct, 
or may not have observed the general steering 
& sailing repilations, yet the steamer will be held 
culpable, if it appears it was in her power to have 
avoided the collision. Where a steamer is charged 
with having omitted to do something which ought 
to have been done, proof of tliree things is required : 
First, that it was clearly in the power of the steamer 
to have done the thing charged to liavo been 
omitted ; secondly, that if done it would in all 
probability have prevent ed the collision ; ^ 

thirdly, that it was such an act as would have 
occurred to any officer of competent skiU & 
experience in command of the steamer. In cross 
suits between a sailing vessel & a steamer, the Ct. 
of Admlty. held both vessels to blame, & decreed 
the damages sustained to be equally divided 
between them. Huch decree reversed on appeal, 
as the case of the sailing vessel setting forth tlie 
alleged negligence on the part of the steamer had 
not been proved. — Inman v. Reck, The City of 
Antwerp & The Friedrich (1868), Tj. R. 2 P. 0. 
25 ; 5 Moo. P. C. C. N. S. 33 ; 37 L. .1. Adm. 25 ; 
16 E. R. 427, P. C. 

Annotation : — ^Refd. The Norma (1876), 35 L. T. 418. 

6417. .] — Upon a question of contributory 

negligence as applied to collisions at sea, although, 
where a clear line can be drawn, the subsequent 
negligence alone is to bo regarded, there may be 
cases in which the two aci/S of negligence come so 


the StatuR^ is not- to bo interpreted so 
as to allow the mnuing: down of vessels 
insufficiently li^rht-ed. — Spier v. Hun- 
ter River Steam Navigation CJo. 
(I860), 2 Leggo, 1351.— AUS. 

6413 ii. .] — To enable the owner 

of a vessel lost or Injured by collision 
to recover, it must appear that tlio 
accident was not In any way owing to 
the negligence, misconduct, or want of 
skill in those navigating such vessel, 
& that the provisions of 7 Will. 4, c. 
22, as to the course to be taken, have 
been, as far as applicable, properly 
nbserved. — Eberth v. Smythe (1847), 
3 U. C. R. 189.— CAN. 

6418 iii. .]— Deft, is not liable 

unless the whole fault can be attributed 
to his vessel. — Bowen v, Ewart (1853), 
2 C. P. 542.— CAN. 


6413 iv. .]— Neither by the marine 

nor by the common law is a vessel or a 
carriage Justified in not taking proper 
precautions against a collision with 
another, by the fact that such other is 
not in Its proper position or side of the 
road, or is in any contravening any 
rule of the sea or of the road. — T he 
Martha Sophia (1860), 1 L. T. 449.— 


6413 V. .] — In an action for run 

ning down a vessel, if there wa< 
negligence on both sides, & pltf., bj 
own negligence, has contributed tc 
the injury sustained by his vessel, he 

(1862), 10 N. B. R. (5 All.) .388.— CAN. 

Gbrmant, 
(1871), 2 8. V. 

A. R. 158. — CAN. 

owners of the 
tug B. //. raod the owners of the 
steam proi^ller fit. j|f., for damages 
occasioned by the tug being run dovui 


by the propeller in the River Detroit : 

Held : as tho evidence showed the 
master of the tug to have misunder- 
stood tho signals of the propeller, & 
to have directed his vessel on the wrong 
course when the two were in proximity, 
the owners of the propeller were not 
liable. — R obertson v, Wigle, The 
St. Magnus (1889), 16 S. C. R. 720.— 
CAN. 

6413 viii. .] — Excusable ma- 

noeuvres executed in “ agony of col- 
lision brought about by another vessel 
cannot be imputed as contributory 
negligence on the part of the vessel col- 
McMillan 

(1896), 26 S. C. R. 651. — CAN. 

6413 ix, — .] — Contributory negli- 

gence by sailing vessel may prevent 
her nicovering against steamer even 
though steamer to aome extent In 
Corbin & Grieve 
(1852), 3 Nlld. L. R. 344.— NFLD. 

Ml 3 X. .] — Where both ships in 

collision are blameless, or both in 
fault, judgment will be given for defts. ; 
but If defts. were in fault pltf. may 
obtain damages if ho was not guilty 
of contributory negligence. — W hite v. 
Grieve & Corbin (1853), 3 Nfid. L. R. 
394. — NFLD. 

6413 xi. .] — Ontario Gravel 

Frkigiitivg Co.. Ltd. v. Matthews 
S.S. Co., Ltd., 11927] 1 I). L. R. 1045 ; 

; [W] Exch. C. r: 

J J U. — CAN. 

T7"’l — Jp^ <?ases of collision, 
the Ct. of Admiralty will consider if 
Impugnant vessel ported, as far os lay 
in her power, under the circumstances, 
^9 ^ ^ Ji^oet the object & true meaning 
of the rule at sea, as provided by M. 8. 
Act; &: if it appear that she did all 
in her power to prevent a collision, the 


ct. will jironounce a decree in her 
favour, with costs. — 'rnii Cambuia 
( 1858), 10 Ir. Jur. 445.— IR. 

6413 xiii. .1 —In an action for 

damages, where pitf.'s vessel whilst 
moored to his wharf, was run into & 
injured by doft.’s vessel, the judge try- 
ing the case told the jury It was no 
defence that tho jib-boom of pltf.’s 
ve8H(*I projected over tho public waters 
of the harbour. — M arch v. Bartleit 
( 1860), 4 Nlld. L. R. 421.— NFLD. 

6413 xiv. . 1 — In a suit for collision 

to recover damages, as In the case of a 
total loss, impugnant vessel will be 
held liable. If she ported her holm when 
she should, under all the circumstances, 
have starboarded, fc if she was her- 
self tho cause of the collision, in not 
exhibiting coloured lights as required 
by the statute. — T he Swan (1864), 
11 L. T. 191.— IR. 

6413 XV. .] — .S.S. Oyphrenks r. 

S.S. La Flandrk (1896), 7 Nfid. L. R. 
843.— NFLD. 

6413 xvi. .] — A yacht bolouglng 

to pltf. broke Its moorings in a^gule, 
drove ashore, & sank. A raft of logs, 
belonging to deft., also broke adrift & 
went ashore. As the tide fell one of the 
logs settled on pltf.’s yacht & destroyed 
it. Both parties were found by the 
District Judge, sitting os judge & Jury, 
eciually negligent : — Held : the negli- 
gence of pltf. BO conduced to the acci- 
dent as to disentitle him to recover. — 
Biggs v. Lamb (1880), O. B. & F. 179. 
— N.Z. 

6418 xvli. .] — To ostablish con- 

tributory negligence In tho case of a 
collision, the evidence must be clear 
& definite. — Dunbar & Sullivan 
Dredging Co. v. The Ai^iazonab & 
The Montezuma (1911), 13 Exch. 
O. R. 472.— CAN. 
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closely together & the second act is so mixed up 
with the state of things brought about by the first 
act, that the party secondly negligent, while not 
held free from blame under the By well Castle rule, 
may invoke the prior negligence as being part of 
the cause of the collision so as to make it a case of 
contribution. 

The y,,as leader of a convoy under the charge of 
two destroyers, the R, & another, the 72. being on 
the starboard hand, had instructions when to alter 
lier course, & was to sound the appropriate held 
signal on altering. Whilst sailing by night she 
was instructed to keep a certain comse until 
reaching a particular point, & then to alter her 
course 7 points to the starboard, & this she pro- 
ceeded to do. The 72. did not immediately alter 
her course wlien the F. ported her helm & con- 
sequently a position of danger arose. On dis- 
covering the V,^s change of covurse to starboard, 
the 72. hard-a-ported, but her helm jammed, & 
she then increased her speed from 8 to 18 knots, 
with the result that a collision occurred, not- 
withstanding that the F. stopped 4fc reversed her 
engines : — Held : the collision was caused partly 
by the F.’s omission to signal & partly by the R.'s 
going full speed ahead after the position of danger 
brought about by the F.’.s negligence, & both 
vessels w’ere to blame. — Admiralty Comes, v, S.S. 
Volute, [1922] 1 A. C, 129 ; 91 L. J. P. 38 ; 126 

T. 425 ; 38 T. L. B. 225 ; 66 Sol. Jo. 156 ; 15 
Asp. M. L. C. 530, 11. L. 

Aniiotaiions : — Consd. Anglo -Newfoiuidland Developiaent 

Co. V. Pacific* Steam Navigation Co., [1024] A. C. 406. 

Refd. The Maijorbicr Castle (1022), 129 L. T. 31 : S.S. 

Singleton Abbey v. S.S. I’aludina, [1927] A. C. 16. 

6418. .] — Anglo-NewfoundlandDevelop- 

MENT Co. r. Pacific Steam Navigation Co., No. 
6142, ante, 

6419. Plaintill’s negligence must be cause 

of damage.] — Spaight c, Tedcastle, No. 5091, 
ante. 

Common law rule ,] — See Negligence, Vol. 
XXX\7., pp. 109-122. 

B, Breach of Sea Reyalations, 

6420. Both vessels to blame — Negligent naviga- 
tion by one vessel only.] — Defts.’ steamship was 
proceeding to the eastward, near the Sandettic 
lightship in the North Sea, when those in chaige 
observed, at a distance of some six miles, & about 
ahead, a white light which proved to b(^ the mast- 
liead light of pltfs.’ steamship, wliicli wtis pro- 
ceeding on a converging coui'se in tlie (Opposite 
direction. Assuming that that light, & a second 


white light, belonged to a fishing boat, those in 
charge of defts.* vessel disregarded them, &, in 
the ordinary course of navigation, starboarded the 
hehn for the next lightship, thereby bringing about 
a collision with pltfs.* vessel, which was properly 
porting to keep out of the way : — Held : apai% 
from other contributing causes, rendering both 
vessels to blame, the initial cause of the collision 
was neglect by those in charge of defts.* vessel 
to comply with the directions contained in the 
preliminary to Ai*ticle 17 of the Kegulations for 
Preventing Collisions at Sea, as to “ carefully 
watching the compass bearing of an approaching 
vessel,** for, if this had been done, it would have 
been ascertained that starboarding would involve 
risk of collision.— The President Lincoln, [1911] 
P. 248 ; 81 L. J. P. 5 ; 105 L. T. 442 ; 12 Asp. 
M. L. C. 41. 

6421. .] — ^Where a ship navigating a 

narrow channel has no proper out-look & neglects 
to signal her course at a reasonable distance, thus 
perplexing & misleading a meeting ship, the 
former is alone responsible for all damages caused 
by collision, even if, in the agony of collision, a 
different manoeuvi’e on the part of the other sWp 
might have avoided the accident. — Richelieu & 
Ontario Navigation Co. v. The Cape Breton 
(Owners), [1907] A. C. 112 ; 76 L. J. P. C. 14, 
P. C. 

6422. .] — The Kaiser Wilhelm IJ., 

No. 5225, ante. 

6423. Lights not visible from other 

vessel.] — Pauline Constance Eleonore 
(Owners, etc.) r. Uamburgh American Steam 
Packet Co., The Germania (Owners), The 
Germania, No. 5214, ante. 

6424. One vessel not keeping look out — Other 
vessel not displaying anchor lights.] — The Admlty. 
regulations require all sailing vessels at anchor 
in roadsteads to exhibit a light, except within 
harbours, where regulations for other lights for 
ships are legally established. Kegulations for the 
exhibition of lights by steam vessels going down 
the Thames are legally established in the jjort of 
London, but none have been established for sailing 
vessels ; — Held : sailing vessels are bound to 
cxliibit the light, required by ihe Admlty. rules. 
Seinblc ; if a sailing vessel, negligently at anchor 
wdthout a light, bo run down by another vessel, 
tlu’ough the sheer negligence of the latter in not 
keeping a proper look out, the owner of the vessel 
at anchor may recover, notwithstanding his own 
neglect.- Morrison v. GENKitAL Steam Naviga- 
tion Co. (1853), 8 Exch. 733; 1 C. L. B. 63; 


6419 i. PlainUJf'ancgliqcnccmKst 

hr vauar of damauc .] — The persons la 
ehai'KO ol pltf.*s Hteaiuer, supposiugr 
dcft.’H vcHsel to be at anchor, tried to 
jmsH inside It & the shore, & in so doin«: 
the two vessels came into collision, Sc 
])ltf.’H vessel sustained damage : — 
Hvld : the collision beiau caused by 
])ltf.’s mistake they could not recover. 
“ “Trinity House v. Brown (I8fib), 
2 L. C. L. J. 132.— CAN. 

6419 ii. .] — Where a ship 

could with ordinary care, doing the 
thing that under any eircu instances 
she was boiual to do, have avoided the 
collision, she ought t o he held alone to 
hlamo for it, although the other ship 
may have been guhty of joino breach 
of the rules, not contributing to the 
collision. When the defence of con- 
tributory negligence is set up by the 
deft, in an action for coJlision, ho must 
show, with reasonable cloamess, not 
only that the other ship was at fault, 
hut that her fault may have contri- 
buted to the collision. — The Porter 
V. Heminoeu (1898), 6 Exch. C. 11. 


208.— CAN. 

6419 iii. .J— Will-re a ship 

navlgatiug a narrow chaiiai-l has no 
proper look-out, &: neglects to signal her 
course, at a rcusonablo distance, thus 
perplexing & misleading a meeting ship, 
the former is alone responsible for all 
damages caused by eolll-don, even if, 
in the agony of collision, a diJl’erent 
mano'uvre on the part of the other 
ship might have avoided the accident. 
— Richkijku & Ontario Navigation 
Co. V. The Cape Breton, C. K., [1907] 
A. C. 295.— CAN. 

6419 Iv. .] — Damckkius 

Akt. 0(’t.ani> r. The Kegulus (N. ,S.) 
(1909), 6 K. L. R. 687.— CAN. 

6419 V. .] — COMTAGME 

Generale Transatlantiqitk V. The 
IMO (1919), 69 S. C. R. 644.— CAN. 

PART XII. SECT. 6, SUB-SECT. 6.- B. 

p. Both vessels to blame.] — Be The 
M. C. Upper, McCali.um v, Odette, 
(1882), 7 S. C. R. 36.— CAN. 

q. .1 — The i*ules of the road 


must be strictly observed. Sc when they 
are violated by both vessels the ct. will 
hold them equally liable. — Canadian 
Lakk & Ocean Navigation c:o., Ltd. 
r. The Dorothy (1906), 10 Kxch. C. 11. 
163 ; 7 O. W. R. 621.— CAN. 

r. Rules of the road, must be complied 
unth.] — II.. Q steam barge, was going 
up the river from the Lachine Canal, & 
O., a propeller was coming down. O. 
signalled that she wished to pass H. on 
the left or opposite side to that pro- 
vided by the rules of navigation, H. 
replied that she would keep to the right 
as usual. O. turned to the left Sc 
came Into collision with II. sinking 
her : — Held : as O. had deviated from 
the course which the rules of naviga- 
tion required her to take, she was 
liable for the damages caused by the 
eolllsJon. — Weelon v. Kenny (1888), 
32 L. C. J. 259.— CAN. 

t. .] — In case of a oollision 

between vessels, when damage has 
ai'cnied, the responsibility lies upon 
tbe ship guilty of neglifmnt naxlgatiou 
in failing to observe the rules widcU 
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Sect, 6. — Negligence causing damage and rule of 
division of loss : Sub-sect, 5, B, & C, ; sub-sect, 
6, A, & B, {a) & (&).] 

22 L. J, Ex. 233 ; 21 L. T. O. S. 92 ; 17 Jur. 607 ; 
1 W. R. 311 ; 155 E. R. 1547. 

AnnoteUion : — Consd. Tuff v, Wannan (1857), 2 C. B. N. S. 
740. 

6425. Other vessel not keeping out of way.] 

— The Walteb Hood v . The Emigrant (1857), 6 
L. T. 866. 


( \ Breach of Local Bides, 

6426. Breach by one vessel.] — (1) Bye-laws 
made by a local authority governing the naviga- 
tion of a river are to be taken as evidence' of what 
it is the duty of vessels to do in the circumstances 
named therein, & although the mere breach of one 
of any of them will not be sufficient reason for 
holding a ship to blame for a collision, yet, if that 
breach occasions or contributes to the collision, the 
existence of tlie bye-law will afford the best reason 
for holding the ship violating the bye-law to be 
guilty of a breach of duty, & consequently to 
blame for tha collision. 

(2) Where a bye-law regulating the navigation 
of a river prescribes the side of the river upon which 
a ship is to navigate going up or down the river, 
ilie observance of this bye-law is doubly necessaiy 
during a fog when vessels can only be made out at 
short distances ; & the breach of tlie bye-law 
cannot be excused by the plea that it was usual 
duiing foggy weather to navigate on the wrong 
side of the river in order to insure greater safety 
for the vessel so doing. — T he Raithwaite Hall 
(1874), 30 L. T. 233 ; 2 Asp. M. L. C. 210. 

6427. Other vessel falling to take ordinary 

care.] — Cayzeji v, Carron Co., No. 6441, post, 

6428. .] — steamsliip ceases to be 

“ crossing from one side of the river towards the 
other side ” within the meaning of Article 24 of the 
Rules & Bye-laws for the Navigation of the 
River Thames when her stem had got so far across 
that it can go no further, although she is still 
athwart the stream ; but where a vessel is swing- 
ing for the purpose of turning in the river with 
her anchor down but not holding, she is not a 
crossed ship if slie is still moving towards the shore, 
although she may have got more than athwart, 
& although her stern may be swinging to the tide. 

A steamship A,, ha\ing come up the Thames as 
far as Bugsby’s Reach on the flood tide, was about 
to turn head down, &, having whistled, lier helm 
was ported & anchor let got so that it might dredge, 
A she began to swing round. Meanwhile the 
steamship R, I),, which had been coming up the 
river astern of the A., instead of taking any steps 
to keep out of the way of the A,, although she 
saw that the A, was doing nothing to keep out of 
her way in obedience to Article 24 of the Thames 
Rules & Bye-Laws, came on & collided with the 
A. ; — Held : both vessels were to blame, the A. 


because, being a crossing ship, she neglected to 
keep out of the way of the R, H., & the R, D. 
because, after she saw that the A. was neglecting 
her duty to keep out of the way, she faffed to 
take any steps in sufficient time to avoid the 
collision. — The River Derwent (1889), 62 L. T. 
45 ; 6 T. L. R. 86 ; 6 Asp. M. L. 0. 467, C. A. ; 
affd, (1891), 64 L. T. 500, H. L. 

Annotaiions : — Consd. The New Poitou, [1891] P. 258. 

Dist^ The John Hollway, 11900] P. 37. 


6429 . ,] — The Lunstanborough 

(1891), [18921 P. 363, n. 

Annotation: — Distd. The Hornet, [1892] P. 361. 

6430. .]— -In daylight, in the river 

Thames, a tug negligently came into collision with 
a steamer, & sustained damage fi*om the anchor 
which, in breach of Rule 20 of the Thames Rules, 
the steamer was carrying, by order of a com- 
pulsory pilot, at the hawse pipe instead of stock 
awash. Those in charge of the tug were aware of 
the position of the anchor ; but, after the negligent 
act of the tug had produced risk of collision, there 
was no time for those in charge of the steamer, by 
lowering the anchor or otherwise, to avert the 
damage. In an action of damage by collision, 
brought by the owners of the tug against the 
steamer : — Held : the ownei'S of the steamer were 
not responsible, for though the Thames rule w’as 
infringed, the position of the anchor was a matter 
witliin the province of the pilot in navigating tlie 
vessel, & though the st earner was guilty of negli- 
gence in breaking the rule, still the tug, by ordiimry 
care, exeiied up to the moment of the collision, 
might have avoided it, & the consequent damage. 
The Monte Rosa, [1893] P. 23; 62 1j. .1. P. 
20 ; 68 L. T. 299 ; 41 W. R. 304 ; 7 Asp. M. L. C. 


326 ; 1 R. 557. , , ^ 

Annolaiimis : — R^d. The Kaiser ^ 

L. J. P. 26; Admiralty Comrs. v, 8.8. Volute, [1922] 1 
A. C. 129. 

6431. The Wjnstanley, No. 6162, 

ante, ^ 

fi4.32. .1 — The Frankfort, No. 5381, 


unu', 

6433. — .] — The Ancona, No. 6205, ante, 

6434 . Negligence of other vessel admitted.] 

— 3 ’iib Ariadne, No. 5765, ante, 

6435 . Duty imposed on other vessel.]— 

The Ovingdean Grange, No. 6173, ante, 

.6436. Breach by both vessels.] — The question in 
what is called a running down case, is, whether 
pltf., by Ins negligence or improper conduct, 
substantially contributed fp tlie occiuTence of the 
injury of wdiich he complains ; not to the amount 
of it, but to its octJurrence. Therefore where a 
brig was carrying tlie anchor in a position con- 
trary to the bye-laws of the river Thames, at the 
time when she came in collision with a barge : — Held : 
/he improper carrying of the anchor would not of 
tself be sufficient to make the owner of the brig 
responsible in damages, if the barge, by departing 
from the known rule of the river, brought hei'self 


should have Kovenied her course & 
speed. — S tahkb Dredge 8c Dock Co., 
Ltd. v. The Williams. Mack (1914), 
15 Exch. C. R. 118.— CAN. 

PART XII. SECT. 5, SUB-SECT. 6.— C. 

6426 1. Breach hy one vcBseh] — Where 
a collision occurred In the night 
between two sailing vessels In the River 
St. Lawrence, In consequence of the 
non-observance of the rules respecting 
lights : — Held : the owner of the 
vessel by which such rule was infringed 
could not recover for any damage) 
sustained In the collision. — Be The 
Attboba (1860), 10 L. C. K. 445 ; 2 
S. V. A. R. 53.— CAN. 

6426 ii. .1 — If in cases of collision 


between two vessels in a canal, pltf. *8 
vessel was on the wrong side of the 
canal, & had not the light usually 
carried, he would be allowed no 
damages, even If there were doubt as 
to the cause of the collision. — Bert- 
hand V. Dickinson (1862), 12 L. C. 11. 
304.— CAN. 

6426 ill . . }— In an action of dam- 
ages by the owners of a brig arising 
from a collision with a steamboat of 
deft. *8, the deft.’s boat having run into 
the brig while across the canal, Si unable, 
owing to a sudden fall of the wind, to 
get out of the wav in time: — Held; 
the vessel in a position contrary to rule 
could not claim damages for being run 
Into, Si consequently that the owners 


of the brig could not recover .— ^lack 
V . Lefkbvre (1866), 16 L. 0. R. 290; 
2 L. C. L. J. 13.— CAN. 

64 y V. .] -A steamer coming up 

Halifax harbom ran into a schooner, 
striking her stem on the port side. 
No Botuid signals were given. The 
green light of the schooner was seen on 
t^be steamer’s port bow, & the latter 
starboarded her helm to pass astern. Sc 
then ported. She then was so close 
that ho stopped the engines, but too 
late to prevent the collision ; — Held : 
the steamer alone was to blame for the 
colUslou.— The Abbanmobk v, Ru- 
dolph (1906), 27 C, L. T. 152; 38 
a, C, It 176.— CAN. 
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into tho situation in which the brig struck her, 
although but for the position of the anchor the 
collision would not have produced the injury 
complained of. — Sells r. liiiowN (1840), 0 C. P. 
(501, N. P. 

Annotation AM, Tho Margaret (1880), 5 P. D. 238. 
(Put BOO 29 R. 533.) 

6437. .]— The Clutha Boat 117, No. 5300, 

ante. 


Sub-sect. (5. — Kule of Division of Loss. 

A, Where No Negligence, 

6438. Each party bears own loss.] — ^This is one of 
tliose unfortunate cases in whicli the entire loss 
of a ship & cargo has been occasioned by two 
vessels running foul of each otlier. There are four 
possibilities under which an accident of this sort 
may occur. In the first jilace, it may hapi>en 
without blame being imputable to (dther iiarty ; 
as where the loss is occasioned by a stonn, or any 
other vis ynajor : In that case, the misfortune 
must be borne by the party on whom it happens to 
light ; tlie other not being resiionsible to him in 
any degree. Secondly, a misfortune of tliis kind 
may arise where both pai‘ties arc to blame ; where 
there has been a want of due diligence or of skill 
on both sides : In such a case, the rule of law is, 
that the loss must be apportioned between them, 
as having been occasioned by tlie fault of both of 
them : Thirdly, it may happen b> the misconduct 
of the suffering party only ; & then the rule is, 
that the sufferer must bear his own hurt hen. Lastly, 
it may have been the fault of the ship which ran 
the other down ; k in this case the in j mod party 
would be entitled to an ontii’o compensation from 
the other (Sir Williai^i Scott). — The Wooduof- 
SiMS (1815), 2 Dods. 83 ; 105 E. R. 1422. 
Anrwtatiom :—4jQViAiiL, The Drunilaiirig, [1910] P. 249 

Befd. The Colt (1830), 3 Hag. Adiii. 321 ; Stoomvoart 

Muatschappi Nederland v. l^cninsular & Urioiital Steam 

Navigation Co. (i882), 7 App. Cas. 790 ; S.S. l)ovoushh*c 

V. Barge Leslie, [1912] A, C. 034. 

6439. ,] — In collision, if both blameable, 

the loss is equally apportioned. If accidental 
each bears its own. — T he Nanc y (1837), 3 llag. 
Adm. 328, n. ; 1(50 E. R. 427. 

Ih Where Negligeiice of One 
(a) Vessel Causing JJaimige. 

6440. General rule — Right of injured party to full 
compensation.] — The Woodiu)i»-Sims, No. 6438, 
ante, 

6441. .] — (1) Rule 23 of the Thaimss 

Rules is not confined to the seaward side of “ a 
line drawn from Black wall Point to Bow Creek.” 

The order of the Ct. of Appeal reveraed k th<i 
order of Butt, J., restored, on tlie ground that even 
assuming, but without deciding, that the con- 
struction put by the Ct. of Appeal upon Rule 23 
was correct k that tho Cla)i Sinclair had trans- 


gressed that rule, yet such transgiession was not 
the cause of the collision : that ordinary care on 
the iiart of the Margaret would have enabled her to 
avoid the collision, k that she alone was to blame. 

(2) Where the cause of the accident is the fault 
of one party k one party only, Admlty. k Common 
J,.aw both agree in saying that that one party wlio 
is to blame shall bear the whole damage of the other 
(Loud Blackburn). 

(3) When the cause of the accident is the fault 
of both, each party being guilty of blame which 
causes the accident, there is a difference between 
the ride of Admlty. & the rule of Common Law. 
The rule of Common Law says, as each occasioned 
the ticcident neither shall recover at all, k it shall 
be just like an inevitable accident ; the loss shall 
lie where it falls. . . . The rule of the Admlty. 
is, that if there is blame causing the accident on 
both sides they are to divide the loss equally 
(Lord Blackburn). 

(4) It is necessary to see that the actual trans- 
gression has been in fact the cause of the accident 
to some extent, it does not matter how much, 
k that is a matter of proof (Lord Blackburn). 

(5) There was no attempt to say that any 
authorities show that the rules of the Ct. of Admlty. 
k the rules of a Ct. of Law as to what amounts to 
being a fault occasioning the accident differ in the 
slightest degree. The nature of the thing of course 
requires that in applying those iniles you should look 
to what the nature of the accident is k to what 
the neglect is. If it is two ships, they are to be 
governed by the same rules of law k of evidence 
as if it was two carts in the street ; but when you 
come to apply that you must remember that a ship 
is a thing which cannot be stopped in an instant 
like a cart, k cannot be moved from one side to the 
other like a cart ; k when you have to look out for 
miles instead of looking out for yai'ds, the 
application of the rules becomes very different 
(IjORd Blackburn). 

(6) I think that a vessel which is proved to have 
disregarded these precautions [laid down in Rule 
23] must accept the onus of showing that the 
neglect of them did not contribute to any collision 
or damage which may liave oceiUTod at the time 
or subsequently (Lord Watson). — ('ayzer v , 
(Barron Co. (1884), 9 App. Cas. 873 ; 54 L. .1. 1*. 
18 ; 52 I.. T. 361 ; 33 W. R. 281 ; 5 j\sp. M. L. C. 
371, II. li. ; revsg, S. (k suh vom. The Margaret 
9 P. D. 47, C. A. 

A u flotations : — As to (1) Consd. H.M.S. Sans I’aioil, 11900] 
1*. 267 : Alltel" -Novvfuuiidlaiul Dcvolojimeiit Oij. v. Pacific 
SUiam Navigation Co., [1924] A. C. 406. Retd. The Hero, 
[1911] P. 128. As to (3) Refd. Tho Morgengiy Sc The 
Blsujkcock, 11900] P. 1. As to (6) Distd. The Ovlngdean 
Urania, [1901] I*. 127. Generally, Refd. The Modica, 
[19261 P. 72; Tho Bockworlh, [1927] i\ 256 ; S.S. 
Hontestroom v. S.S. Saf?aporack, S.S. Houtestroom v, 
S.S. Diuhaiu Castle, [1927] A. C. 37. 

{b) Vessel Suffering Damtgc, 

6442. General rule — Injured party bears own 

loss.] — ^The Woodrof-Stms, No. 6438, anie. 


PART XII. SECT. 6, SUB-SECT. 6.— A. 

6438 i. Each party hears men loss ,] — 
Damages for a collision which is tho 
result of an Inovltable accident, arising 
from foggy weather, must be sust ained 
by the party on whom it has fallen, & 
the vessel proceeded against will bo 
dlBmissed.--ite The Anne Johanne 
(1860), 10 L. C. K. 411 ; 2 S. V. A. K. 
43.— CAN. 

6438 II. .]— In a case of collision 

where no blame is attributable to eitlu'r 
party the misfortune must bo borne by 
ibe party on whom it happens to light. 
— ieeTflJBMARaBaiTS (1859), 10 L. C. B. 
113 ; 2 S. V. A. R. 19.— CAN. 


PART XII. SECT. 5, SUB-SECT. 6.— 
B. (a). 

64401. General rule — liight of in- 
jured party to full rompensaium .] — 
The Genoa (1880), Y. A. D. 275.— 

CAN. 

6440 ii. .] — ^Whoro a colli- 

sion appears possible, but as yet easily 
voidable, neither vessel has a right to 
adopt manoeuvres which place the 
other vessel in a position of unneces- 
sary embarrassment or dlttlcnltv. The 
wivugdoer is solely responsible for 
damans from a couseauent oollision. — 
The City op Puebla (1891), 3 Exoh, 


C. R. 26.— CAN. 

PART XII. SECT. 5, SUB-SECT. 6.— 
B. (b). 

6442 i. General rule— -Injured party 
hears oum io««.l — In a case where the 
ct. was of opinion that the damage was 
occasioned by accident imputable to 
the imprudence of the injured vessel. 
Sc not to the misconduct of the other 
vessel, tho owners of the latter wore 
dismissed. — Re The Leonidas (1841), 
1 S. V. A. R. 226.— CAN. 

6442 ii. —.1- The proprietor 

of a vessel whioh lias suffered damage 
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Sect. 5. — Negligence causing damage and rule of 
division of loss: Sub-sect. 6,B. (l>),& C. (o), (6), 
(c) & id).-] 

6443. .]— In a cause of collision, where 

the loss was charged to be owing to wilful malice 
or gross negligence, the ct. being of opinion that 
the damage was occasioned by accident cliiefly 
imputable to the mismanagement of the vessel 
lost, & not to the misconduct of the other vessel, 
dismissed the owners of the latter vessel with 
costs. — The Catherine op Dover (1828), 2 Hag. 
Adrn. 145 ; 166 E. li. 197. 

6444. .] — The Ligo, No. 6310, ante, 

6445. .] — In an acton for running 

dovTi a ship pltf . may recover if he was not in fault 
in not trying to prevent the collision ; but had he 
been so in fault, or had both parties been in the 
wrong, he cannot recover. — Vennall v. Garner 
(1832), 1 Cr. & M. 21 ; 3 Tyr. 85 ; 149 E. H. 298. 

6446. Abandonment of injured vessel.] — The 
Hope v. The Chili, Anderson v, Malthouse 
(1840), 4 L. T. 838. 

C. Where Negligence of Two or More Vessels. 

(«) In General, 

Secj non\ Maritime Conventions Act, 1911 (c. 57), 

s. 1. 

6447. Rules of Common Law & Admiralty distin- 
guished.] — Cayzer Vs Carron Co., No. 6411, ante. 

6448. Review of judge’s decision —Function of 
Court of Appeal.] — When a judge sitCng in Admlty. 
has apportioned the blame between two wrong- 
doing vessels in accordance with the provisions of 
the Maritime Conventions Act, 1911, s. 1, the Ct. 
of Appeal if it agrees with him on the facts wdll not 
liglitly interfere with his discretion as to the 
ai)portionment of blame ; but if the appellate 
tribunal differs with him on the facts, & finds that 
one of the vessels was more blameworthy as 
regards matters in i*espect of which she was not 
held to blame in the ct. below, it is bound to review 
the decision as to the apportionment of the blame, 
—The Karamea, [1921] P. 76 ; 90 L. J. P. 81 ; 
124 L. T. 653 ; 37 T. L. 11. 174 ; 15 Asp. M. L. C. 
318, C. A. ; on appeal, sab nom. S.S. Haugland v, 
S.8. Karamea, [1922] 1 A, C. 08, H. L. 

Annotaiioii Apld. The Clara Oaniub (1925), 131 L. T. 50. 

6449. .] — Where a judge sitting in 

Admlty. has apportioned the blame between two 
wi*ongdoing vessels in accordance with Maritime 
Conventions Act, 1911 (c. 57), s. 1, the Ct, of 
Appeal, if it finds that he has not taken into con- 
sideration at all an obviously important matter, 
is bound to review his decision as to the apportion- 
ment of blame in the same way as it would if it had 
differed with him on the facts & had foimd that 
one of the vessels was moixj blameworthy as regards 
matters in respect of wliich she was not held to 
blame in the ct. below.— The Clara Camus (1925), 
134 L. T. 50 ; 16 Asp. M. L. C. 570, C. A. ; on 
appeal (1926), 136 L. T. 291, H. L. 

(6) In Wliai Cases Rule Applicable, 

6450. Collision between naval ship & convoy.] — 

Collision between one of a fleet in charge of a 
convoy & tlie convoy herself in which the convoy 
was sunk, llule of division of loss applied. In the 
ct. below the convoy was found to have been sunk 
by the fault of the merchantman. — The Marquis 
OF Granby (1770), Burrell, 323 ; 107 E. R. 592. 


6451. Collision between stationary vessels.] — 

The Dunstanborough, (1891), [1892] P. 363, n. 
Annotation .— Distd. The Hornet. [1892] P. 361. 

6452. Collision between steamer & submerged 
wreck — Negligence of wreck-marking vessel.] — 

(1) Pltfs.* claim was for damage sustained by their 
steamer in collision with a submerged wreck at 
night in the entrance channel to the Grimsby 
docks. At the time of the collision the wr(?ck, 
which' had been abandoned to underwriters, was 
marked by a wi'eck-marking vessel. The lights 
exhibited by tliis vessel were placed & maintained 
by the wreck-marking authority acting under its 
statutory powei«, but in certain other directions 
the owners of the wreck continued to maintain 
a measure of control over lier. The owners of the 
wreck counterclaimed for the damage sustained by 
the wreck : — Held : there was negligence on the 
part of those in charge of the steamer in failing to 
keep clear of the wreck, & in the wreck-marking 
authority for exhibiting lights in a wrong position 
upon the wreck-marking vessel. 

(2) Maritime Conventions Act, 1911 (c. 57), s. 1, 
pro\ndes : “ Where by the fault of two or more 
vessels damage or loss is caused to one or more 
of those vessels ... the liability to make good 
the damage or loss shall be in pi'oportion to the 
degree in which each vessel was in fault ” : — Held : 
the only negligence of the wreck-marking authority 
being the showing by their servants on board the 
wreck-marking vessel of lights in a wrong position, 
such negligence was not a cause of the collision. 
The collision M^as thus solely caused by the fault of 
pltfs.’ vessel. 

(3) Both the wreck-marking vessel & the wreck 
were vessels within Maritime Conventions Act, 
1911 (c. 57), s. 1, for the purpose of apportioning 
blame for the negligence of their ownei«, & there- 
foie if the negligence of the wreck-marking 
authority had been a contributory cause of the 
collision, the rule for apportioning blame under the 
Maritime Conventions Act, 1911 (c. 57), & not the 
common law rule of contributory negligence, 
would have been applicable as between pltfs. & 
the wreck-marking authority. 

(4) The owners of the wreck, having surrendered 
control of the wreck for the purposes of marking, 

, were in the event entitled to recover on their 
I counterclaim against pltfs. — T he Manokbier 
Castle (1922), 129 L. T. 31 ; 16 Asp. M. L. C. 
151. 

6453. Vessels not in actual contact.] — Maritime 
(Conventions Act, 1911 (c. 57), s. 1 (1), is not con- 
fined in its application to cases where the two 
vessels held to have been in fault have been in 
collision with each other, but applies to cases 
whei’e the vessels in fault have not been in actual 
contact. 

Thus, where a vessel broke from her moorings 
& was damaged, in circumstances in which it was 
held that the damage was caused partly by the 
inefficiency of the moorings & partly by thg wash 
raised by another vessel passing at an excessive 
speed: — Held: the blame might be apportioned 
between the two vessels. — The Batavier III. 
(1925), 1.34 L. T. 155 ; 42 T. L. li. 8 ; 70 8ol. Jo. 
75 ; 16 Asp. M. L. C. 563. 

(c) Apportionment of Damage, 

6454. Blame apportioned unequaUy — ^Damages 
divided proportionately.] — In an action of damage 


from u collihiou cauKcd by neglect on 
the i>art ol the vessel Buficring tiariiago 
will have no icjcourse in dainugos. — 
l^ELOQUIN V. SINCENNES-McNAUOHI'ON 
Link (1876), 9 11. L. O. S. 8.— CAN. 


PART XII. SECT. 6, SUB-SECT. 6. - 
C. (0). 

b. UeMcral rufe,]— Where both col- 
liding voBBols are in fault, neither is 
entitled to recover damages or costs 


from the otber. — T iik Cordelia & Tub 
USPRKT (1863), 6 N. H. K. (1 Old.) 772. 

—CAN. 

6464 i. Blame apportioned unequally 
— Damages divided proportionatuy.h^ 



Part XIL — Collisions. 


by collision bo<;Woon two stoam vossols botli wore 
found to blame for navigating in a fog without 
proper regard to the regulations for preventing 
collisions at sea ; but the initial fault, without 
which there would probably not have been any 
collision, arose from the neglect of those in charge 
of defts.’ vessel to obey the rule requiring them 
to stop their engines on hearing a whistle on their 
starboard bow : — Held : in applying th(‘ provisions 
as to the division of loss, in cases of collision, con- 
tained in Maritime Conventions Act, Ibll (c. 57), 
s. 1 (1), the justice of the case would b(^ met by 
directing that defts.’ vess(*l should be liable foV 
bO per cent, of the damage sustained, leaving pltfs. 
vessel liable for the remaining 40 ])ei* cent., with no 
order as to costs. — N ’hf Rosalia, [1012J 1*. 109; 
SI L. .1. P. 79 ; 100 J.. T. 051 ; 2S T. I.. R. 287 ; 
12 Asp. M. J.. C. 100. 

A nm fiat ion. Reid. Th(‘ Modif-a, 1*. 72. 

6455. .] — The Saroasso, No. 6402, 

ante, 

6456. Preponderance of blame not ascertainable 
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— Damages divided equally.] — The Peter Renott, 
No. 0166, ante, 

{d) Coats. 

6457. General rule.] — The law is that if either 
party is to blame, that party pays the costs of 
both ; if neither are to blame, each pay their own 
costs ; if both are to blame, the costs fall on both 
(I)R. Lushington). — The Washington (1841), 5 
Jur. 1067. 

Anmdationa : — Consd. The Modlca, [1926] 72. Reid. 

Stooiiivaart Maotst’happy Nederland i\ J^eniiiHuiar & 
OrienOil Steam Navigation Co. (18S21, 7 App. (^a«. 79ri. 

6458. Whether costs apportioned.] — The 

M(>nar(;h (1839), 1 Wm. Rob. 21 ; 4 L. T. 774. 
ntiolaiions : — Refd. The Marklaiid (1871), 21 L. T. .'>96. 
Mentd. DyMarl r. Dysurt (1817), 1 Huh. Eccl. r>43 ; 'IMje 
Orient (1869). :J9 L. J. Adm. 19; The Georg, (1894] I*. 
930. 

6459. .] — The De Cock v. The Parmelia 

(1839), 4 lu T. 774. 

6460. .J— The Sirius (184()), 4 Jj. T. 771. 

6461. .j- “Where a collision has occurred 


The M.vrLEiTtntHT r. H all Co m. ( 'o. or 
(’\NA1)A, 11923] 1 J). L. IL 1089 ; 

119231 S. C. Jl. r)07.— CAN. 

6454 ii. .1 — Laiud Link, 

Ltd. (Uowan (Owners)) r. Clvn Link 
Steamers, Ltd. (Clan Malcolm 
(Owners)), 11923) S. 0. 316.— SCOT. 

6456 i. Prcpomierance of blame not 
ascertainable — JJamai/cs divided eqaally.] 
- Collision betw(*en the lirig Ji. & tins 
steam tug A. The tug T. iiaving Hu; 
brig li, it tlie s<;ho()ner L. in tow, was 
negligently navigated too close to tin; 
tug A. lying in the fairuay without 
sutfleient sU'am up to move out. of the 
way of passing vessels. No suflleu;nt 
look out was kept by tiuiso on board 
the brig B. & no effort was niadi* by 
1h(;m t<i avert the eolllsion ; — Held: 
both parties were to Idanie, & 11, was 
ordered tiuit, tlio cost of ri'iiairs & 
(leinuimp; should he miually borne by 
th(; parties ; eacli jiarty to pay his 
own eosts.'- -T he Hvuon (1879), 2 
N. 8. W. J.. IL 1.— AUS. 


6456 ii. — .1— When both 

ships are In fault the Admiralty law will 
divide the damages among the ownei-s 
of the ships.— /(r The Germany, lie The 
City oe QrEREe (1871), 2 S. V. A. U. 
If) 8.— CAN. 

6456 iii. -.1 — Where a sailing 

vessel deviated from her coinve, con- 
trary to the sailing rules, & came into 
collision with a steamer which nilglit 
have avoided her, each lield to be in 
fault & damages divided. — Re The 
Manica (1882), 8 Q. L. U. 379.— CAN. 

6456 iv. .l -When^ both 

ships wei-e at fault,, the damages wert; 
ordered to be assessed & divi(i(;d, each 


party pajdng his own costs. — J jANDRY r. 
Kay, The Hernadeti’k & The Muriel 
(1894), 4 Exch. C. K. 280. — CAN. 

6456 V. .1 — Where a col- 

lision is attributable to negligence on tlio 
part of both vessels, the loss must he 
equally apportioned between them, 
notwithstanding the fact that tin; 
negligent;!; of one contribut(;d to tlie 
accident in a greater degi*ee than that, 
of the other.— W ard & 1’kmberton v. 
The Yosemite (1894), 4 Ex'ch. C. U. 
241 ; 3 B. C. R. 311. —CAN. 

6456 vi. .] — Shipman v. 

Phinn (1914), 32 O. L. K. 329; 20 
D. L. R. 596 ; 7 O. W. N. 363. -CAN. 

6456 vii. .1 — In apportion- 

ing damages i^esultlng from a collision 
between two ships, where the evidence 
does not establish that a clear 111 * 0 - 
pondciunco of culpability rests upon 
one ship, the division of damages should 
bo half & half. — The Belridok 1 ?. The 
Empress of Jai*an (B. C.). 11917] 3 
W. W. R. 901.— CAN. 

6466 viii. .] — A steamer 

descending the St.. Lavvrcuice River In 


J VOL vi.l 


foggy wealh(;r had conn* to anchor for 
safet y. l*rt‘vious to anchoring the shii> 
was being overt akiMi by anothtn* ship 
desct'nding the river. Both ships had 
failt'd tt» give the prtiper fog signals, 
as a result the RU*amer at anedior was 
run down by the other ; — Held : as the 
ships were both at fault the damages 
sln»uld be dividt‘(l. -Crown S.S. Co. r. 
S.S. Lada' ok Gvspe. Bouchard r. 
S.S. CROAA’N of (\HtDOVA (Quc.) (1918), 
17 Exch. C. 11. 191.— CAN? 

6456 ix. — - .J — Whei*e both 

vessels art* at fault “ the damages shall 
be borne etimilly by the twt) vessels,” 
pursuant t<> (*ana<!a Shipping Act 
(IL S. C. 1996,0. 113), K. 918.- P ALLEN 
r. The lRt)QUt>is (1913), 17 K.xch. (\ H. 
185 ; 1,') B. C. K. 76. -CAN. 

6456 X. — .1 In apportioning 

damagt‘s rt'sulting frtnu a colllsit)u 
lu'tween twt) ships, where the evitlenet; 
titles not t‘.stuhlish that a clear pre- 
ponderanct* tif culpaldlity rests upon 
one ship, the tlivision of tlamag(‘s 
should be half A' half. (Hnadian 
J*A t*iiTC Ry. I’o. r. S.S. Belhidi:e 
(1922), 68 I». L. IL 221 ; 20 Exeh. 
C. R. 399 ; 27 B. (’. R. 537.— CAN. 

6456 xi. .) B.W.B. Navi- 

gation (\)., Ltd. r. The Kiltuihh, 
Barnet LitaiTKRAOE Ct)., Ltd. r. The 
Kiltuikit, [1922J 2 W. W. IL 9.>9 ; 67 
1). L. IL 52.').- CAN. 

6456 xii. — .1— Wlien both 

ships in a collision are held to he eon- 
trilmtory to an accident, the damage 
cun tmly be apportioned one half to 
each, ns 4-5 Geo. 5,e. 13 (Dom.) dties 
not apply tti the Great J.akes. — MRULt), 
Meria) & Raa', Ltd. r. 'riiE Harry 
R. .loNKS, 1192.A1 Exeh. C. R. 183.— 
CAN, 

6456 xiii. .1 The TTla'sres 

(1860), 4 L. T. 775.— IND. 

6456 xiv. .1 —Both ships in 

fault for keeping bad lt>tik out. 
Damages equally divided. — The Man- 
t^HESTKR r. The Hibernia (186<)), 4 
L. T. 774.— IR. 

c. Ncffliycncc mtt cordemporaneons 1 
— When; two vessels came into col- 
lision by i-cason of negligence on both 
sltlcs, which, though not contemptirane- 
tuis, was yet so closely connt;ctt‘tl in 
time & circumstance as not to be 
elt;arly severable, both vessels were lield 
to blame, K tht; damagt; was appor- 
tioned at t\A'o -thirds & one-third, &no 
costs w'cro granted to cither party. — 
R. V. Aroyllshire (Owners), Tiif 
ARGYL miiiRE, [1922] St. R. Qd. 186. — 
AUS. 

d. Injured ship recovers half loss.] 
— In an action for collisitni, where the 
ct. found both vesstds in fault for 
moving at an itumodorato rate of 
Hpt;t'd in foggy weather, & that such 


immoderate speed was the chief, if imt 
the sole, cau.st; uf the eollisiou. tin* 
owner ot the damaged shif) was allowed 
tt» rt'cover only half hisloss. -Winkmvn 
r. The Hiawatha (1992), 7 Exeh. C. R. 
416.— CAN. 

®- .1 — Tht* owners of cargo on 

board the H. sued the tiwiiers of tht; 
steam ship S. for damages resulting 
from a collision which occuiTcd between 
the H. &: the 8. The ct. found that 
both vo.ssels were tt) blame for the 
collision : —Held : pltfs. coultl only 
i*t*t;over from tlt‘fts. half of the tlamages 
which they liatl sustained. — O okerd.v 
Pdonrky r. The Savitri (1886), 
I. L. R. 10 Bom. 4U8.— IND. 

f- .1 — One ship having run 

dt)wn anotht*r. &; this having h('t*n 
occasion(*d etiually by tht* fault of 
both; -Held : the owni'rs of the shii» 
w'hitdi ran tlown the other were liable 
only ftir tht* one-half of her value, pro- 
vided that tiid not ex(*t‘ed tht* valnt* t*f 
their ow'ii ship. —Hay r. J.r Neve 
( 1821), 2 Sh. St*. App. 39.7.— SCOT. 

g. Innocent ship daniayed throufjh 
fault of two other sh ij)s. ]— The Admiralt y 
rule as to divifnieii of loss applies to 
cast's w’liere two colliding vessels are 
damaged. In a ease whert* an innocent 
ship is damaged by a ^’ollision through 
the fault of t\Nj> other ships, the iiiim- 
cent ship (or In this cast, the cargo) cun 
recover its Avhole damage rrom either 
of the delinquent ships. -* TU’hsell v. 
The G 1 . 0 KIA (tint.), (1927] Exeh. C. R. 
162.- CAN. 


PART XII. SECT. 5, SUB-SECT. 6.— 
C. (d). 


wTTww rr fci.f#rcr tiycfco f ftf 

Where both vessels are to blame, the 
etists t)f the action are in the discretion 
t)f the ct.— J.EE r. The Olympian 
(1892), 2 B. C. R. 84.— CAN. 

6458 ii. .J — Where htith yessels 

are in fault,, the rule is to give costs to 
neither. — G anadian Development Co. 
V. Le Blanc* (1901), 8 H. C. R. 173.— 
CAN. 


6458 iii. . ] — The old rule that each 

dolinquont vessel shall bear her own 
costs is still in force. — Pallen r. The 
Iroquois (1913), 17 Exch. C. IL 185; 
15 B. C. R. 76 .— can. 

6468 iv. .] — The Prompt v. The 

Henrietta (1861), 4 L. T. 775.— IND. 

h. Joint fault — No order made as 
to costs.]— Re The Lornk (1872), 2 
S. V. A. R. 177.— CAN. 


Nippon Yuskn Kaisha r. The Wing 
Sang, Indo-China Steam N^tViGATiox 
Co., Ltd. r. The Jinhkn M aru (1914), 
9 Hong Kong L. R. 110.— HONG 
KONG. 
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filrrf, 5 . — Negligence eaiiMng damage and rule of 
diinMon of loss : Sub-sect, ($, C\ (</), />«, E. (&: F,] 

betwcon two vessels, through the bad navigation 
of each of them, the OAvners of tiie ships are not 
entitled to the costs of any litigation arising out 
of the collision. — The Hector (1«83), 8 P. T). 218 ; 
52 L. J. P. 47 ; 48 L. T. 890 ; 5 Asp. M. L. G. 101, 
O. A. 

Anfhotaiions : — FoUd. The Qulek.stop (1890), 16 P. D. 196. 

Apld. The Blue Bell, |1 896] P. 242. Reid. The Seacoiube. 

The Bevonshlro, 11912] 1 P. 21 ; The Modioa, 11926] 

P. 72. 

6462. .] — The Harvest Home, No. 5217, 

ante. 

6463. Where ships held to blame In dilTerent 

degrees.] — When in a collision action both ships 
are held to bo in fault, but in different de^*ees, 
the practice in force before the passing of Maritime 
Conventions Act, 1911 (c. 57), that each paHy 
to tlie action should bear their own costs, is to be 
followed unless there are special circuuistances in 
existence to induce the ct. to depart fi*om it. — The 
Bravo (1912), 108 L. T. 430 ; 29 T. L. B. 122 ; 12 
Asp. M. L. C. 311. 

Armotatwn : — K/Onsd. The Modica, [1926] P. 72. 

6464. .] — The Rosalia, No. 6154, 

ante. 

6465. .] — Although it has been the 

practice since Maritime Conventions Act, 1911 
(c. 57)# to make no order as to costs in collision 
cases in which both vessels liave been held to 
blame in unequal degrees, the ct. must be guided 
by the circumstances in each case. In a proper 
case it will feel itself at liberty to give to the party 
which is held to blame in the smaller degree such a 
proportion of that party’s costs as on thc) par- 
ticular facts appciars just. — The Modica, [1920 1 P. 
72; 95L..T.P. 100 ; 135L.T.01 ; 17 Asp. M. L. (5. 
30. 

6466. Improper conduct though liability for loss 
not proved.] — The Cet.t, No. 5860, ayde, 

D, Actions hy Cargo Owners. 

See, now, Maritime Conventions Act, 191 1 (c. 57)’ 
ss. 1, 9 (4). 

6467. Ship carrying cargo at fault.] — ^Y ates v . 
City op Dublin Steam Packet Co. (1840), 7 
h. T. 166. 

6468. Damages proportionate to fault of ship 
causing damage.] — Smith r. Dobson, No. 5229, 
ante. 

6469. .] — The Bonito (1854), cited 5 

L. T. at p. 693. 

Annotation : — Refd. Afiiral Shipping C?o. v. Tongarlo (Owners) 

The Druiulanrlg (1910), 103 L. T. 359. 

6470. .] — ^Tiie Frederick Warren & The 

Ai-fred (1855), cited 6 L. T. at p. 590. 

Annotation .—Refd. The Milan (1861), Lush. 388. 

6471. .] — The Cambridge & The Despina 

(1855), cited 31 L. .1. P. M. & A. at p. 111. 
AnTwtation : — ^Refd. The Milan (1861), Lush. 388. 

6472. .1 — ^The Milan, No. 5221, ante. 

6473. .] — The rule laid down in The Milan, 

No. 5221, ante, that where both ships are to 
blame for a collision the owners of cargo on one 
ship can recover a moiety of their damages & no 
more against the owners of the other ship — is a 
rule in force in the Ct. of Admlty. within Jud. 
Act, 1873 (c. 66), s. 25 (0). — The Tongariro 
(Cargo Owners) v. Drumtanrig (Owners), The 
Drumlanrig, [1911] A. C. 16; 80 L. J. P. 9 ; 
27 T. I... R. 146 ; suh nom. Tongariro (Cargo 
Owners) v. Astral Shipping Co., 103 L. T. 773 ; 
1 1 Asp. M. L. C. 520 ; st/h nom. Astral Shipping 


Co., I^TD. (Dhumlanbig (Owners)) Tongartbo 
(Owners), 55 Sol. Jo. 138, H. L. 

Annotations : — Confd. Dev()ijshli*u (Owners) v. Bai’ffo LosHo, 
[1912] A. C. 634. Apld. The Umona, [1914] V. Ml. 
RMd. The Kourek, [1924] P. 140. 


6474. .] — ^A dumb barge in tow of a tug 

came into collision with a steamship. The cargo 
on the barge w^as damaged. The servants of the 
tug owners controlled the navigation of the barge, 
&: the barge was under hii'e to the tug owners, 
who were in tlic position of owners of the barge. 

The tug owmers & the cargo owners brought an 
action against the owners of the steamship to 
i*ecover the amount of the damage done to the 
barge & to the cargo on the barge. The owners 
of the steamship counterclaimed against the tug 
owners for the damage done to the steamship. 
The et. held that the collision was due to the fault 
of Ihe steamship A the tug, A that the steamship 
was to blame to the exltmt of three-fourths A the 
tug was to blame to the extent of one-fourth. 
The owruTs of the cai'go claimed to recover the 
w'Jjole of their damage against the owners of the 
steamship : — Held : as the tug A barge w’ei*e 
controlled by the servants of tlic tug, by whose 
fault the collision w^as partly caused, the principle 
laid down in The Milan. No. 5221, ante, was 
applicable, A tlu* cargo owners could only recover 
three-fourths of their damage from the owmers 
of the steamship. — The Umona, 119141 P. 141 ; 
83 L. .7. P. 100; 111 L. T\ 415; 30 T. L. R. 
498 ; 12 Asp. M. L. C. 527. 

Annotation .'—Reid. Tho Han, The Oruygarth, [1922] P. 80. 

6475. Effect of exceptions In bill of lading.] — 
Where a vessel carrying cai go under a bill of lading 
providing against loss A damage from collision A 
loss or damage from any act, neglect, or default 
whatsoever of the pilots, master, mariners, or 
other servants of the owners in navigating the 
ship, collides with another vessel belonging to tlu^ 
same owners by reason of the joint negligence of 
both vessels A the cargo is lost, there is no liability 
under the contract of carriage, as such loss is 
covered by the above exceptions, but the owners 
are liable in tort for the negligence of their servants 
on board the vessel not carrying the cargo. 

Under such circuTnstanc(‘s the Admlty. Ct. rule 
as to the division of damages applies, A the owners* 
liability is one half the damage, their liability in 
respect of the carrying ship being covered by the 
bill of lading. 

Pltfs. shipped specie on board defts.’ ship, 
under a bill of lading which contained tlie follow- 
ing : “Accidents, loss A damage from . . . 
collision ... A all the perils, dangers, A accidents 
of the sea ... A steam navigation of whatsoever 
nature A kind soever, A accidents, loss or damage 
from any act, neglect, or default whatsoever of 
the pilots, master, mariners, or other servants of 
the CO., in navigating the ship . . . excepted.’* 

Defts. were an binglish limited co., but their 
ships were registered in Holland in the name of a 
Dutch co. composed of the same persons as the 
deft, co., A carried the Dutch flag. The contract 
was in English, A made at an English port. 

On the voyage the carrying ship came into 
collision with another ship, also belonging to 
defts., A was sunk, A pltfs.* specie was lost. 

In an action to recover the value of the specie, 
the jury found that the carrying ship was in 
Aome degree to blame, but the other ship was 
mainly at fault : — Held: (1) the question of the 
defts.* liability depended on English law, A they 
were liable independently of contract, for the 
negligence of their servants on board the ship 
which came into collision with the carrying ship ; 



Part XTI. — ^Collisions. 


787 


(2) the exceptions in tlio bill of lading exempted 
(lefts, from liability for collision caused by tlio 
negligence of t hcdi* sei'vants on boai*d the carrying 
ship, but the acts of their servants on boai*d the 
other ship were not a bleach of the contract 
contained in the bill of lading : (3) as both ships 
were to blame, the Admlty. rule as to damages 
applied by Jud. Act, 1873 (c. fUl), s. 26 (9), Sc 
therefore the damage occasioned by the collision 
should be equally between tlie two ships, &, 
defts.’ liability as owners of one of the ships being 
excluded by the terms of the bill of lading, they 
were only liabh' for half the damage. — Chautkued 
Mercantile Bank of India Netherlands 
India Steam Navuiation (’o., Ltd. (1883), 10 
Q. B. D. 521 ; 62 L. .1. Q. B. 220 ; 48 L. T. 540 ; 
47 .1. P. 200 ; 31 W. B. 445 ; 5 Asp. M. 1.. C. 05, 
(\ A. 

Anikoialions : — in (1) Apld. Jncohs v. CinuHt Lyonnais 
(IK84), 12 Q. IL I). A«!>. Refd. The August, llSilll 1*. 
:J28 ; The Indnslrio, IlSOIJ l\ r»8 ; Davidsson r. Hill. 

1 11)01 ] 2 K. B. (i0(5. As In (2) Refd. Woodloy v. Miclndl 
(1883), 11 Q. B. I). 47 ; WilKoii r. The Xantho (1887), 
07 L. T. 701 : J.cdiio v. Ward (1888), 20 Q. B. J). 470. 
As in (3) Apld. S.S. Tonprariro v. S. S. Drunilanrlg. The 
Driiiidanrip:, LlOll] A. l(i. Refd. Thu Kn^rlishinan ife 
'Phe AuKtraliu, 118941 P. 239. (ienvmny, Mentd. BritlHh 
South Africa Co. v. Du Boors Consolidated Mines, [1910] 

1 Ch. 354. 

6476. Action for breach of contract against 
carrying ship.] — The Admit y. (H<. rule that in 
cases of collision the damages are to be equally 
divided where both shii,)s are to blame, does not 
a])})ly to actions for breach of contract of carriage 
brought by owners of cargo against the carrying 
ship to recover damages for loss of, or injury to, 
their goods, <te hence pltfs. in such actions arc 
entitled to I'ecover their full damages from the 
owners of the carrying ship.— B urness (.i.) cS: 
Sons r. Persi.an (Julf S.S. (^o., Ltd., The 
B iJSiiiRE (1885), 62 J.. T. 740 ; 5 Asp. M. Ju C. 
410. 

A flotation .—Refd. The Eiifflislnuan & Tlic Australia, [1894] 
P. 239. 


h\ Whaf Damage, Tucluded, 

See^ generally, Damaces, Vol. XVI I, pp. 93- 

120 . 

6477. Amount paid for salvage.] — ^A brig Sc ship 
came into (collision ; both were pronounced to 
blame, Sl would, aecoi’ding to general rule, divide 
the damage. The brig having been abandoned by 
her master & crew was subsequently towed by 
another vessel into a port, & there repaired. 
'l"he owners of the ship conLmded that the 
abandonment was unnecessary, & that if so, a 
sum which had been awarded io this vessel for 
salvage ought not to be included in the damages : — 
Held : in cases of collision, the master & crew are 
not bound to incur any extraordinary risk witii 
a view to preserve the vessel ; that when both 
vessels are to blame, the presumption is, that 
damage immediai-ely arising is in conseciuence of 
such collision ; Sl under the circumstances of the 
case the abandonment was unnecessary, & the 
amount paid for salvage is not to be included in 
the damage. — The Linda (1857), Sw. 306 ; 30 
L. T. O. H. 234 ; 4 Jur. N. 8. 140 ; 0 W. K. 190 ; 
100 E. R. 1149. 

Annotations: — Reid. Tho Duiia (1801), 5 L, T. 217 ; The 
Flvlntf Fish (1 80.5), Brown. ^ Lusli. 430 ; 'rUo Maid of KcmiI 
(1881), 0 P. I). 178. 


6478. Daniage to third vessel.] — The .steamer C, 
coming into St. Katharine’s Docks, ft;ll against 
two barges, Sc drove them against a vessel called 
the F., which was lying alongside the St. Katha- 
rine’s Wharf ; a skit! was between the V. Sc the 
wharf, Sc in such a position as not to be visible 
to those on board the C\ By reason of the C, 
falling against the barges the F. was driven 
towards the wharf Sc crushed the skiff against the 
wharf. At the time of the collision the C, was 
within the presciibed limits witliin which the 
jurisdiction of the dock-master extended. Sc she 
was corning into dock under the direction of the 
dock-master. A cause of damage was instituted 
in the Pit y of Jjondon Ct. on behalf of the owner 
of the skill* Sc the owners of her cargo against the 
owners of the C. to recover for the damage done 
to the skill Sc her cargo : — Held : the accident- 
might have b(‘on avoided if the master of tho (\ 
had taken ])roiier ]U’ecaution8 in entering tho 
dock, & the (\ must bo condemned in the damag(‘ 
proceeded for. — The Cynthia (1870). 2 P. D. 52 ; 
40 r.. .1. J>. 58 ; 80 L. T. 184 ; 3 Asp. M. L. C. 
378. 

6479. Loss of towage remuneration.] — S oci^tji; 

ANONYME DE liEMORQUAGE A H6LICE V. 

Bennetts, No. 0030. post. 


F. Loss of Life and Personal Injury, 


See, nou\ Maritlimi Conventions Act, 1911 
(c. 52), s. 3. 

6480. Whether rule applicable — Action for negli- 
gence.] — A collision having occurred between the 
steamships Bushire Sc Bernina through the fault 
or default of the masters Sc crews of both, two 
persons on board the Bushire, one of the crow Sc 
a passenger, neither of whom had anything to do 
with the negligent navigation, were drowned. 
The representatives of deceased having brought 
in the Admlty. Division actions in personam 
against tlie owners of tho Bernina for negligence 
under Fatal Accidents Act, 1S4B (c. 93 ) : — Held : 
deceased persons were not- identitied in respect 
of the negligence with those navigating the 
Bushire; their representatives could maintain 
the actions Sc could recover the whole of tho 


damages, the Admlty. rule as to half damages 
not being applicable to actions under Fatal 
Accidents Act, 1840 (c. 03). — Mills v. Armstrong, 
The Bernina (1888), 13 App. Cas. 1 ; 57 L. J. P. 
05 ; 58 L. T. 423 ; 52 J. P. 212 ; 30 W. K. 870 ; 


1 T. \j, R. 300 ; 0 Asp. M. L. C. 257, H. L. ; 
affg, (1887), 12 P. D. 58, C. A. 

Annotations: — Consd. The Or\V(‘ll (1888), 13 P. D. 80. 
Apld. Tho Harvest Home, [1904] P. 409. Consd. The 
Cin;e, 11900] }\ 1 ; S.S. Tongrurirf) r. S.S. Dnuulaorlff, 
The Druiiilaiiris:, [1911] A. C. 10; S.S. Devonshire v. 
Barge Lenlio, [1912] A. O. 034 ; Tho Koursk, [1924] P. 
140. Rsfd. The Sara (1887), 12 P. D. 158 ; Secretory of 
Stat-e for India v, Hovvett (1888), 6 T. L. H. 152; The 
3<]ngli8hmaii & The Australia, [1894] P. 239 ; The Munster 
(1890), 12 T. L. H. 264 ; Davidsson v. Hill, [1901] 2 K. B. 
606; The Frankland, [1901] P. 161 ; Tho Due d’Aumale 
(No. 2), 119041 P. 00; Tho Gonoi-al Havelock. [1006] 
P. 3,11. : The Hero, [1911] I*. 128 ; The Seacombe, The 
Devonshire, [1912] P. 21 ; Hairowlng S.S. Co. v, Thomas, 
(1913) 2 K. B. 171 ; Admiralty Comrs. v. S.S. Amerika, 
[1917] A. C. 38; Borg r. Kotterdamsche Lloyd (1918), 
34 T. L. 11. 272 ; Kllennan Lines r. Grayson, [1910] 2 
K. B. 51 1 ; Anchor Line (Henderson) v. Dundee Harbour 
Trustocs, KUerinan Lines r. Same, Thomson, Shepherd v. 
Same (1922), 38 T. L. 11. 299 ; The Moli^ins [1026] P, 
Mentd. i’ago v. Met. Ry. Heard v. Same (1887), 4 T. L. R. 
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6480 1. Whether rale appticatde—A ction 
for negligence,] — Pltf. sustained per- 
sonal injuries in a collision at sea that 
ooourred between a schooner lu his 
charge os pilot, Sc dofts.* st-eamer. In 
an action in personam against (lefts., 
claiming damages in ncgUgcuce of 


(lefts., the Jury {niter alia) found that 
defts. were negligent In not getting out 
of the way of the schooner, or stopping ; 
8c assessed pltf.’s damages at £500. 
It was admitted that tno schooner, 
which was being overtaken by the 
steamer, displayed no stern light, os 
re(lulroil by Art. 10 of the Statutory 


Regulations. On a motion to set aside 
the verdl(jt & judgment entered for 
pltf. for £500 at the trial : — Held ; tim 
Admiralty rule os to division of loM 
apnlied ; & pltf. was only entitled to 
half the damage assessed by the jury. — 
BoI/CURR U. OI.YDE SmppiNO Co., 
[1901] 2 I. R. 129.— IB. 

8 R 2 
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Sect, 5 . — XegVtgoice cmm 7 ig donuigc and rule of 
division of loss: Suh-srct, 0, F, Sect. 0: Sub- 
sect, 1, ^.] 

103 ; Mathews r. Loudon Stivet Tram. Co. (1888), ."»8 

L. J. Q. B. 12 ; tie Palmer, Palmer r. Answorth (1893), 

62 L. J. Ch. 988 ; Reynolds r. Tilling (1903), 19 T. L. R. 

639 ; ^^'eld•Rlulldell r. Stephens, [1920J A. C. 95C. 

6481. .] — collision having occurred 

between two vessels, an agreement was made 
between the owners of the vessels that (*ach was 
to blame & that “ the damages rising therefrom 
ought to be borne equally by the owners of both.” 
Subsequently tlie ropi'esentatives of the seamen, 
who wen* disowned owing to the collision, on 
board of one of the vesst'ls, made claims against 
the ownei'S of the other vessel, tliese claims 
wen'e settled by the paynumt of a sum of mont‘y. 
The ownt*rs who paid tJie claims sought to recover 
one half thereof from the owners of the other 
vessel under the agreement : — Held : the sum so 
paid w^as not damage arising out of the collision, 
the representatives of the seamen could not have 
recovered against the owners of the ve.ssel on 
which the seamen were serving, inasmuch as tin* 
collision was caused by the negligtmce of a fellow 
servant, & therefore one half of the sum so paid 
could not be recovered from the owners of that 
vessel.— The General Havelock, [1900] P. 3, n. ; 
21 T. L. R. 438. 

Annotation : — Refd. The Circe, [1900] P. 1. 

6482. Payments by way of compensation 

apart from negligence — Under foreign law.] — As 

the result of a collision between a Hpanish & a 
French ship on the high seas the Spanisli vessel 
sank, & some members of her crew were drowned. 
At the usual reference following on an agi’eement 
equivalent to both to blame, a claim against th<^ 
owners of the French ship by the owners of the 
Hpanish ship under the Admlty. rule of division 
of loss, for a moiety of certain sums paid, under 
Hpanish law, to the representatives of deceased 
seamen, was admitted : — Held : the claim must 
be disallowed, for it was in respect of a payment 
made by way of indemnity, under a foreign 
statute, independent of any question of negligence, 
it was not recognised by Engli.sh law ; k if it was 
a claim for damages for loss of life, it did not come 
within the scope of the Admltv. rule of division 
of Ioss.—The Circe, [190(5] P’ 1 ; 71 L. J. P. 
106; 93 L. T. 640; 21 T. L. R. 525; 10 Asp. 

M. L. C. 149. 

Annoiatians ComA,. The Anieriku, [1911] 1‘. 1G7. Refd. 
The Moliere, [192.0] P. 27. 

6483. Maritime Conventions Act, 

1911 (c. 57), s. 3.] — In a collision between Swedish 
& British .steamships, for which both ships were 
held to blame, a seaman on the former vessel was 
drowned. Under Swedish law the Swedish ship- 
owners paid compensation to the relatives of the 
seaman. At the reference to assess the collision 
damage the Swedish shipowners claimed to recover 
from the owners of the British vessel : (a) a 

moiety of the compensation so paid ; & (6) a 
moiety of the survey fees incidental to the repair 
of the collision damage although in fact, those 
fees had been paid by the underwriters. The 
reg^rar allowed both items: — Held: (1) the 
decision of the Registrar as to (a) was wrong, for 
apart from the Maritime Conventions Act, 1911 
(c. 67), the Ct. of Admlty. lias no jurisdiction to 
entertain an action in rem for loss of life, & the 
Adndty. rules as to division of loss have no 
application to such a claim, &, Maritime Conven- 
tions Act, 1911 (c. 67), s. 3, wliich provides for 
contribution between the owners of wrongdoing 
ves^ls in respect of (inter alia) damages for loss 
of life or personal injuries, only applies to damages 


Navigation. 

recoverable by action & not to claims for com- 
pensation arising out of some statute & inde- 
pendently of fault on the part of the sWpowner ; 
(2) as to (h) the survey fees were an indispensable 
part of the cost of I'epairs, & it was immaterial 
that they were paid by the underwriters & not 
by the owners, for the? doetjim* of subrogation 
applied.— The Moliere, [1925] P. 27 ; 94 

L. J. P. 28 ; 132 L. T. 733 ; 41 T. L. R. 154 ; 16 
Asp. M. L. C. 470. 

6484. Capitalised value of pensions — Com- 

passionate allowance.] — One of H.M. submarines 
was run into & sunk by a steams) lip &. the crew 
wore drowned. In an action for damage by 
collision brouglit by the Comrs. foi* executing the* 
OlTicc of Lord liigli Admiral of the United 
Kingdom against th(* owners of the steamsliip, 
defts. submiltiHl to judgment on the basis of 
paying to pltfs. 95 per cent, of their damage to 
be assessed by tlie Admlty. registrar. Pltfs. 
claimed as an item of damage the capitalised 
amount of the pensions payable^ by them to the 
1 ‘elatives of deceased men : — Held : tlie claim 
failed (a) on the principle of Bftker v. Bolton 
(1808), 1 Canif). 493, that in a civil ct. th(‘ d(*ath 
of a human, being could not be complained of as 
an injury; (b) on the ground of remotene.ss, the 
pensions being voluntary payments in the nature 
of compassionate allowances. — Admiralty ('omks. 
V, 8.8. Amerika, [1917] A. C. 38; sub nom. 
Admiralty Comrs. v. The Amerika (Owners), 
The Amerika, 86 L. .T. P. 58 ; 116 L. T. 34 ; 33 
T. L. R. 135 ; 61 Sol. Jo. 158 ; 13 Asp. M. L. C. 
558, II. L. 

Annotations { jOXLB^, Raker r. I)til|;rl(‘iNl) S.S. Co., |1[)22] 

1 K. B. 361. Refd. The M.)liere. 11926] W 27. Mentd. 

Berry r. Jluiiim, 11916 1 1 K. H. 627 ; Bradford CJorpn. r. 

Webster, [19291 2 K. B. 136. 

6485. Liability for loss of life governed by 

foreign law.] — As the result of a collision betw(‘en 
tJie French steamship P. O. & the British steam- 
sliip C., the r. (). sank stiveral of luu* crew were 
drowned. Botli vessels were lield to blame for 
thi‘ collision in equal degiees. Tlu‘ owners of th(‘ 
y. O. proved their damages in the registry. 
Meanwhile representatives of di^ceased members 
of the crew of tlic* P. O. had begun actions in the 
K. B. Div. against th(» owners of the C, who 
admitted liability. Pending the ascertainment of 
these damages by a sheriff’s jui‘y, llu^ owners of 
the C, applied by motion (a) foi* an order that 
they might be allowed to pay into ct. the amount 
of the damages found by the registrar to be due 
to the owners of the P. O. ; & (b) for a declaration 
that under the Maritime Conventions Act, 1911 
(c. 57), tlioy were entitled to deduct from that 
sum half tlie amount tliey would have to pay in 
respect of the life claims. It was admitted that 
the liability of tlie owner of the P, O. in respect 
of the loss of life on his vessel was governed by 
French law & the ct. found that according to 
French law the owner of the Y. O. would not be 
liable if sued by the representatives of deceased 
members of the crew: — Held: (1) as undir the 
provisos to Maritime Conventions Act, 1911 
(c. 57), ss. 1, 3, these sects, were not to be con- 
strued as imposing any liability upon any person 
who was exempted by any provision of law or 
who for any reason was not liable to be sued, the 
owners of the C., when they paid the damages 
awarded in respect of the loss of life would have 
no right of contribution from the owner of the 
Y, O., & the motion must be dismissed ; (2) even 
if the case had been governed by English law the 
same result would follow, as the defence of common 
emidoyment would have been open to the owner 
of the P. O.— The Cedric, [1920] P. 193 ; 89 
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L. J. P. 228 ; 125 L. T. 120 ; 36 T. L. E. 443 ; 
15 Asp. M. L. C. 285. 


Sect. 0.— GENERAL INCIDENCE AND EXTENT 
OF UABIUTY. 

Sub-sect. J. — Parties Liable. 

A, In General, 

6486. General rule — Party in default.] — ^" ountc; 

V. Brooks (1851), 5 L. T. 185. 

6487. Liability of owner — Loan of barge.] — ^The 
owner of a barge upon ilie Tliamcs lends it to 
another, who navigates it with liis own men, who 
are guilty of negligence, in cons(‘quence of which 
mischief is done, Seniblr. : the owner is not 
liable. — Scott v. Scott (1818), 2 Stark. 4.S8 ; 171 
B. R. (h)8, N. P. 

6488. Presumption that vessel in charge of 

servant of owner.] — In an actJon for damage dom^ 
to pltf.’s lug boat by the negligence of defts.’ 
servant in steering defts.’ barge, it was proved 
that the barge was defts., but pltf.’s witne^ss could 
not identify tlie bargeman who was steering the 
barg<' : — Held : this was prhml facie evidence that 
the barge was steered by defts.’ servant, k if the 
barge was on hire, or was taken by any other 
person, it lay on defts. to show that. — J oyce r. 
(^APEL (1838), 8 0. & P. 370, N. P. 

6489. Damage wilfully committed by 

master.] — Owners ai*e not responsible^ for damage 
wilfully committed by a mast(T' in their em])loy, 
the acts of such master not being within the scoi>e 
of his ordinary duties, nor otheiwise directed or 
subsequently sanctioned by them. — T he l)Rrn> 
(1842), 1 AVm. Rob. 391 ; I Notes of Cases, 444 ; 
5 L. T. 01 ; 0 Jur. 411 ; 100 B. R. 019. 

AnnoUUiom : — Consd. 'the Bold Bucdcngli (1850), 3 Win. 

Uob. 220. Distd. The Seiuc (1850), Sw. 111. Consd. 

The Ida (1800), Lush. 0; The .laiiu's Seddon (1800), 85 

L. J. Adm. 117; ^Jliu Lfuilngtoii (1874). 02 L. T. 09 ; The. 

'J'aKinaniu (1888), 13 J*. D. 110. Refd. The Oharkieh 

(1873), L. It. 4 A. & E. 59 ; The Li'ou (1881), 0 P. D. 148 ; 

JUorgaii V. CasMevrato S.S. (.V., 3Tio CasUegato, 118931 

A. C. 38; The Itipoii City, U397J 1’. 220; The 8yha.ii 

Arrow, 11923] P. 220. 

6490. Parties foreigners — Collision in 

foreign waters.] — Qu. : whether in an action 
brought in the Admlty. Ct. here by a foreign pltf. 
against a foreign deft., in respect of a matter 
ocreurring in foreign waters, deft, is liable for the 
wilful aei. of his servant. The Ida (18(K)), Lush. 
0 ; 1 L. T. 417 ; 107 E. R. 3. 

Annolatiotis : — Refd. The ITincess lloyal (1870), L. It. 3 

A. A:. E. 41 ; The Hipoii City, I1897J P. 220. Mentd. 

Eorster v. Eoi*st(U’ & Berridgt? (1802), 31 Jj. J. J*. M. &, A. 

185 ; Wilson v. Wilson & Howell (1871), 40 L. J. J’. &; M. 

77 ; It. V. City of London Court Judge, 11892] 1 g. B. 273 ; 

MiM’sey Hoeks &. Harbour Board r. Turner, The Zeta, 

11893] A. C. 108 ; The Tervaete, 11922) P. 259. 

6491. Vessel navigated under local regu- 

lations.] — By a local Act for regulating watermen 
k liglitermen on the Thames, k the bye-laws 


ordained in pursuance thereof, no one besides 
freemen, or apprentices to freemen or to widows 
of freemen, of the Watermen & Ughtermen’s 
CO., with certain exceptions not material, may 
navigate craft on the river for hire within the 
limits of the Act, under a penalty ; but any 
persons may keep k use craft for carrying their 
own goods by their servants, being such freemen 
or apprentices : & on board of every barge, etc., 
there must be at least one able k skilful man 
authorised by law to navigate. There are about 
six iJiousand freemen k apprentices. The owner 
of a barge hired two qualified persons to navigate 
it within the limits ; by their negligent manage- 
ment of the barge, another vessel was injured : — 
Held : the owner of the barge was liable to a 
civil action for the mischief, k it made no dilTerence 
whetlier the navigators were hired for the job or 
by time. — Martin v. Temperley (1843), 4 Q. B. 
298 ; 3 Gal. k Dav. 497 ; 12 L. .1. Q. B. 129 ; 11 
L. T. 159; 7 J. P. 145; 7 Jur. 150; 114 E. R. 
912. 

A nnotati<ms : — Distd. Turnbull r. Wieland (191 (»). 33 T. L. 11, 

143. Refd. Thu Eden (1846), 2 Wm. Uob. 442 ; Wilinei- 

8011 D. Lynn He Hamburg S.S. Co. (1913), 109 L. T. 53. 

6492. Vessel In charge of pilot.] — If one 

sliix) run against another by the negligence of tlie 
pilot while the owner is on board, the remedy 
against the ownei* is an action on the case. — 
HuuGETTr. Montckimery (1807), 2 Bos. &: P. N. R. 
41(5; 127 E. R. 702. 

AtitMinHon : — Consd. Morctou v. Haidcru (1825), 4 B. & C. 

223. • 

6493. .] — The Likfey k The 

Aitienian, Hughes i\ Teighe k S.mith (1855). 5 
L. T. 213. 

6494. .|— The Castor (1859), (5 L. T. 

100 ; 1 Mar. L. (’. 205. 

6495. Negligence of servant hired at 

request of pilot.] — French vessel coming up the 
Thames took on board a pilot, k^ as none of her 
crew understood English, a waterman to (ake the 
wheel. Tlie waterman put her helm up instead of 
luffing, as the pilot ordered,' whereby a barge was 
run into ik damaged ; the FreneJi owner claimed 
exemption under Mercliant Shipping Act, 1851 
(c. 101), s. 388 ; — Held : the pilot was not aiLswei*- 
able for the waterman’s incapacity or fault, k the 
sect, of the Act, inasmuch as ii deprives pai’tios 
injured of a remedy they would otherwise have 
had, should be construed strictlv. — The General 
DE Caen (1855), Sw. 9 ; 20 L. i\ O. S. 105 ; 100 
E. U. 990. 

6496. False evidence to shield pilot.] — 

The SindoiU) (19J5). Titnes, Feh. 18. 

6497. Negligence of officer.] — Where a 

vessel is in charge of a licenced pilot, the owmei’s 
are not exempted, by Merchant Sliipping Act, 
1854 (e, 104), from liability for damage caused by 
the vessel, unless the damage was caused ex« 
(rlusively by the negligence or unskilfulness of the 
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6486 i. General rule— Parly in default.] 
— In a case of colllBion, whoro there is 
reasonable doubt as to the party who is 
to blamo, the loss must bo sust^iiried 
by the party on whom It has fallen. — 
Pe Tiik Hocicvway (1866), 2 S. V. A. U. 
129.— CAN. 

6488 ii. .] — When a fishing 

boat is riven out “ on deal ” by the 
owner, the proceeds of the Ashing ari' 
divided into shares, which are divided 
among the owner of the boat, the crew, 
& the owners of the nets in certain 
proportions ; — Field : the owner of a 
Imat who has given it out “ on deal ” Is 
a joint adventurer with the master, 
the crew. & the owners of the nets, k 
is therefore liable fur duuuigu wroiig- 


tuliy done to a third party by the 
niast-er k crew to prevent loss of the 
joint adventure.- -M‘Gkk v. Axukiwon 
(1895), 22 U. (Ct. of Scss.) 271 ; 32 
yc. L. H. 207 ; 2 S. L. T. 433.- SCOT. 

64921. IJahiUty of owner — Veasel in 
charge ofpiloi.] — In matters of collision 
Hie owners of vessels are not exempt 
from their legal responsibility, not with* 
standing their vessel Is under the care 
of a pilot. — Pe This Loru John 
HKLT. (1838), 1 S. V. A. 11. 190.- CAN. 

6492 ii. . ] — Where the acci - 

dent was attributed to the deficiency 
of the look out & negligence on board 
the vessel doing the damage, & not 
solely the fault or neglect on the pilot’s 
jiart, the ciwiicr was held liable for 
damage.— iic The aELiiET (1867), 11 


L. C. .T. 294; 17 L. (\ IL 399; 4 
C. L. J. N. y. 41.— CAN. 

6492 iii. .] — Tlie omiers of 

a vessel were made liable for damages 
caused by coming into collision with 
another, where the fault was not 
exclusively that of the pilot . — Re The 
Gordon (1873), 2 8. V. A. R. 198.— 
CAN. 

6492 iv. .]— /?cTheTidlmks 

(1874), 2 y. V. A. 11. 222.— CAN. 

6492 V. .] — Clyde Ship- 

piNO Co.. Ltd. r. Miller, 11907] S. C. 
1145.- SCOT. 

1. Necessity for production of 

partnership deed ,] — In an action for 
running down a ship) (appeared that 
pltfs. wore owners of the vessel at the 
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Seel. 0. — General itieideticc and rxletil of liahility: 

Stib-aeci, \ , A, ^ B. C, {a) i*] 
pilot, & there was no blame attributable to the 
mast'er & crew. — T he Mobile (1860), Sw. I--? i 
10 Moo. P. O. C. 407 ; 28 L. T. O. S. 129 ; 4 W. K. 
708 ; 100 E. E. 1055, P. (\ 

Annotation : — ^Retd. Oakley r. Speedy (1879), 40 L. T. 881. 


6498. Duration of liabillty—Parting with 

possession.] — Blown r. Mallett, No. 6501, post, 

6499 . .] — AMiere a x'essol is sunk 

by unavoidable accident in a public navigable 
river, whether in the usual track of navigation or 
not, it is the duty of tlie owner, so long as he 
continues to have the possession control of the 
vessel, to take due precaution to prevent injury 
to other vessels by their striking against it ; k 
this obligation may be transferred with the transfer 
of the possession 6i control to another pei'son ; ik, 
on the abandonment of the possession & control 
the obligation ceases. — White v. Crisp (1851), 
10 Exch. 312 ; 2 C. I.. E. 1215 ; 23 L. .1. Ex. 317 ; 
23 L. T. O. S. 300 ; 2 W. H. 624 ; 156 E. E. 463. 


Annotations: — Clonsd. The Douglas (1882), 7 P. D. 151. 
Apld. S.S. Utopia v. S.8. Primula, The T^topla, 11893] 
A. C. 492. Conld. The Snark, [1899] P. 74 ; The Ella. 
[1915] P. 111. B^d. Mauley v. St. Helen’s Canal & Hy. 
Co. (1858), 27 L. J. Ex. 159 ; Vivian r. Mersey Docks 
Board (1809), L. K. 5 C. P. 19 ; Arrow Shipping Co. v. 
Tyne Improvement Comi-a., The Crystal, [1894] A. C. 
508. 


6500. Non-observance of navigation rules.] 

— The Seine, No. 6084, ante. 

6501. Sufficiency of aUegatlon of negli- 

gence.] — The obligation to manage a navdgable 
vessel properly attaches to the possession of t he 
vessel, A ceases as soon as the possession of the 
vessel is innocently ^ wholly parted with. 

A declaration stated that before tlie liapp<*ning 
of the damage complained of, to wit, on, etc., a 
certain barge of deft.. A of vvliich he was then in 
])Ossession, etc., sunk A: went to the bottom in a 
certain navigable river, etc., A that the barge, 
being so sunk, lay concealed under the vv^ater in 
such a manner that vessels passing over the place 
where it lay would necessarily strike against the 
same ; & that deft, hail notice of the premises ; 
& “ that it thereupon became & was the duty of 
deft, while the barge continued so sunk, to take 
& use due A: proper care ” to prevent danger to 
v^essels navigating that part of the riv^er by giving 
due notice of the danger by buoy or other signal ; 
& assigned for a hreacli thi^ neglect to give such 
notice, or use such means to prevent danger, by 
reason of which pltf.’s vessel sustained a damage 
by striking against the barge : —Held : the 
declaration disclosed no oliligaiion upon the part 
of deft, to give sucli notice or use such means to 
jirevent danger as suggested. 

It is the duty of a person using a i^ublic navigable 
river with a vessel of which he is possessed, & has 
the control & management, to use reasonable 
skill k care to prevent mischief to other vessels ; 
A: in case of a collision arising from his negligence, 
he must sustain without compensation the 
damages occasioned to his own vessel, & is liable 
to pay compensation for that sustained by another, 
navigated with due skill & care ; & this liability 
is the same, whether his vessel is in motion or 
stationary, floating or aground, imder water or 
above it (Maulb, J.). — Brown v, Mallett (1848), 
5 C. B. 599 ; 17 L. J. C. P. 227 ; 11 L. T. O. S. 
64 ; 12 Jur. 204 ; 136 E. R. 1013. 

AntwicUions : — Apld. Hancock v. York, Nowcastlo Sc Ber- 
wick Ry. (1850), 10 C. B. 348 ; White v. Orlsp (1854). 


1 0 Exoh. 312. IHstd. Tbo InduHtrlc (1 87 1 ). L. U. .3 A. & E. 
303. Apld. The Donglas (1882), 7 P. D. 151 ; s.W. 
Utopia r. 8.S. l^rimula. The Utopia, 11892] A. C. 492. 
Bald. Card r. Cano (1848), 5 C. B. 622 ; General Steam 
Navigation Co. r. Moirlson (1853), 13 C. B. 581 ; Metcalfe 
1 *. Hethoriugton (1855), 11 K.\'ch. 257 ; Manley r. St. 
Helena Canal Sc Ry. Co. (1858), 2 H. & N. 840 ; White 
r. Phillips (1863), 15 C. B. N. H. 245 ; Submarine Tele- 
graph Co. r. Dixon (1864), 3 New Rep. 572 ; Vivian i\ 
Mersey Docks Board (1869), L. K. 5 O. P. 19 ; Arrow 

Shipping r " 

11894] A. 

11915] 

364 ; Charles v. Altin (1854), 15 C. B. 46. 


7 DockB Hoara li, Jt. u. r. iw; Arrow 

ng Co. r. Tyne Improvement Comra., The Crystal, 
A. C. 508 ; The Suark. [1899] P. 74 ; The Ella, 
V. 111. Montd. Kldgill r. Moor (1850), 9 C. B. 


6502. .] — The declaration stated that 

defts. were possessed of a mooring anchor, which 
was kept by them fixed in a known part of a 
navigable river, covered by ordinary tides, that 
the anchor had become removed into, & remained 
in, another part of the river covered by ordinary 
tides, not indicated, whereof defts. had notice, & 
although ilicy had the means & power of reflxing 
& securing the anchor, & indicating it, they 
neglected so to do, whereby plifs.’ vessel, whilst 
sailing in a part of the river ordinarily used by 
ships, ran foul of Sc struck against the anchor, & 
was thereby damaged, etc. On demurrer ; 
Held: bad,* for not showing that defts. were 
privy to the removal of the anchor, or that it was 
their duty to rc'ftx it A: to indicate it. — H anc^oc k 
V. York, Newcastle A Berwick Ey. f-o. (18.50), 
10 C. B. 348; 14 L. T. O. S. 467; 138 E. E. 


140 . 

6503. Negligence of master & crew.]— 

The owner of the />. C. would have had a right of 
action to rt'cover 50 ])er cent, fi'oni B.. not because 
he was the owner of the F., but bi*cause be was the 
mastei' of tlH‘ ea]>tain A: crew whosi* negligence in 
tlie course of their em])loyinent occasioned the 
damage (Lord Bla('Kbchn). — Simi’son r. Thom- 
son (1877), 3 A])p. (Vis. 270 ; 38 L. T. 1 ; 3 Asp. 
M. li. (’. 567, 11. L. 


Aiitudatiims : — Reid. Sir.lohii JiickKon, LOI. r. S.S. Blaiirhc, 
[19081 A. C. 126. Mentd. Bunmml r. |{(Mhicimachi (J88| ), 
6 Q. B. D. 633 ; MidlamI InHct*. r. Smith (1881), 6 y. B. D. 
561 ; OaHU'llaln r. ]‘ivHloa (1883), 11 0- B. D. 380; Si-a 
IiiKcu. V. Hadden (1881), 13 Q. B. D. 706 ; Dufourcei r. 
BiHhop (1886), 18 y. B. D. 373 ; KiuK Victoria luHop., 
11896] A. C. 250 ; Soc. Anon, do Heniorcinago A Helico 
r. BcnnettH, [1911] 1 K. B. 243; The Amerika, 11914] 
P. 167; The Coaster (1922), 91 L. J. 1’. 145 ; EdwardH 
V. Motor Union liiHoe., 11922J 2 K. B. 219 ; Elliott St-eaiii 
TugCo.i). Shipping Controller, [19221 1 K. B. 127 ; McColl 
r. (tanudian I’acillc Ry., 11923] A. C. 126. 


Defence of common employment.]— 

See No. 3080, ante, 

6504. Sunken vessel — Instructions to har- 

bour master to Ught wreck — Collision before action 
by harbour master.] — The D. in con.si^qiienco of the 
sole default of Jier master & crew had sunk in tlie 
Thames, had become a wreck obstructing the 
navigation of the river. Her mat e sent a message 
to the harbour-master at (f. to inform him of the 
accident, who said tliat he would cause the wi'eck 
to be lighted. A few hours afterwards, the wreck 
not having been lighted, a vessel without any fault 
on the part of those on board her, came into col- 
lision with the wreck Sc sustained damage. An 
action of damage having been instituted on behalf 
of the owner of the damaged vessel against the 
owners of the Z>., the judge at the trial refused to 
admit the evidence showing that the mate of the 
D, had sent a message to the harbour master, & 
that the latter had promised to light the wreck : — 
Held : the evidence was wrongly rejected, the 
collision had not been caused by the negligence of 
the owners of the wreck, & they were not liable for 
the damage done.— The Douglas (1882), 7 P. D. 


lime of the coIHhIoh, & in receipt of the owiiei’H, but not by othew, which pro- <loer ; & it was not necessary to pni- 
proflts ; & that there was a deed of vlded for the mode of transfer cluco this deed.— S ittiierlanu r. Bk- 
partuershlp executed by some of the held : sufficient as against a wrong- tuune (1853), 10 U. C. R, 388,-— CAN. 
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151 ; 61 L. .1. P. 8!) ; 47 L. T. .502 ; 6 Asp. M. L. 0. 
16, C. A. 

Aniwtationf H.K. Utopia t\ S.S. Primula, The 

Utopia. U8931 A. C. 492 ; The Snark, 11899] 1\ 74. Befd. 
gormpnt Fimicsa Py. (1883). H Q. B. D. 496; The 
ilillftf [1915] 1^. 111. 

6605. Liability of agents — Of owner of yacht.] — 

1IOI.ME8 V. Clark (1862), 3 F. & F. 336, N. P. 

Foreign Law — Law of Spaln.l — See ( -onflict of 
JuAWS, Vol. XL, p. 412, Nos. 793, 794. 

Liability of pilot.] — See Part XVI., Sect. 1, sub- 
sect. 2, C., 2 ) 08 f. 

B. Where Ship Chartered* 

6506. Liability of owners — Crew appointed by 
owners — Paid by charterers.] — Case for sinking 
pltf.’s vossti by a steam boat, of which (lefts, were 
possessed & liad t)ie care, management, & direction 
by their s(*rvants & marinei*s, through the mis- 
management of tlie servants A: rnarinei’s. Plea, 
that defts. luid not the possession & care, etc., by 
i-heir servants & mariners, or otherwise. Defts., 
being owners of the steam vessel, cliartered her to 
1)., for six months, at £20 per week, the owners to 
keep her in good & sulTicient order for the con- 
veyance of goods, etc., to & from Newcastle & 
Coole, or any other coasting station which I), might 
employ her in : D. to pay all disbursements, in- 
cluding harbour dues, ijilotages, seamen’s & 
captain’s wagers, & coals, oils, tallow, etc., for 
engines, <fe to insure the vessel ; the policy to be 
deposited wit h the ow ners : — Held : the issue 
ought to be found for pltf. upon the intcriiretation 
of the c-hart.erparty alont*. A fortiori, upon proof, 
in addition, that D. had no power to appoint or 
dismiss the officers A' crew% A: did not interfere in 
the arrangements of the slhp. — Fknton v . City of 
Dublin Steam Packet Co. (1838), 8 Ad. & Kl. 
835 ; 1 l^*r. A Dav. 103 ; 1 Will. Woll. A II. 628 ; 
8 L. ,). Q. B. 28 ; 2 .lur. 1087 ; 112 E. IL 1054. 
AtnetfulUmn : — Apld. Dalyell r. Tyier (1858), K. B. A 10. 

899. Reid. Tho Scout (1872), 26 L. T. 371 ; Omoa. & 
(Icliiiid Coal A Iron Co. r. Huntley (1877), 2 C. J*. 1). 161. 

6507. Transport employed by government - 

Acting under orders of naval officer.] — Pltf. A 
deft, had each a vessel chartered A used by govt, 
as a transport for troops in a war expedition. A: 
were each towed by diileicmt steamers, commanded 
by officers in Tier Majesty’s navy, to wliose orders 
the masters of tlu* transpoi’ts wT^ro resjiectively 
subject. The steaiiu*rs anchored near each other, 
but the officer commanding the steamer wdiich had 
defts.* vessel in tow ordered the master of it to 
hang on as long as })ossible without anchoring. 
He accordingly hung on without anchoring, but 
the wind changing in the night, A: becoming 
squally, dedt.’s vessel swung round. A: came in 
collision with pltf.’s vessid. which accident w’ould 
not have occurred had deft.’s vessel anclujrcd 
when the wind began to change. In an action 
against deft, for this collision, the judge left it to 
the jury to say whether there had been negligence 
or want of good seamanship on the part of deft, in 
not anchoring after the change of circiunstances 
which had occurred after the order had been given 
by the officer commanding the steamer ; 

the direction was right, as the order was not an 


absolute one, but applied only to the then existing 
state of circumstances. Senihle : obedience to 
the positive order of the officer in command of the 
steamer wovdd have been a justification, & deft, 
would not have been liable to pltf. for any damage 
done to his vessel in consequence of obeying such 
order. — H odgkinson v, Fernib (1867), 2 C. B. 
N. S. 415 ; 26 L. d. C. P. 217 ; 3 Jur. N. S. 818 ; 
6 W. R. 181 ; 140 E. R. 479. 

Annotation: — Expld. The Tasmania (1888), 13 P. D. 110. 

6608. .] — The Amstelstuoom (1904), 

11913] P. 68, n. ; 18 Com. Cas. 99, n. 

Annotation Tho Okebamptou, [1913] P. .54. 

6609. Liability of ship in rem — Ship in control 
of charterers.] — The Ticondrroga, No. 6520, post, 

6510. .] — ship chartered by her 

ownoi’s HO that the whole control & management 
of ship & crew is vested in the chaHerers, still 
remains liable in a proceeding in rem for damage 
done to another ship by the negligence of her crew, 
although they arc the charterer’s servants. — T he 
Lemington (1874), 32 L. T. 69 ; 23 W. R. 421 ; 
2 Asp. M. L. C. 475. 

Annotations : — Expld. The Tasmania (1888), 13 P. D. 110. 
Consd. The Hlpon (Uty, fl8971 P. 226. Apld. The Hopper 
No. 66, [1906] P. 34. Distd. The Sylvan Arrow, 11923] 
1*. 220. Reid. The Jacob Christensen, LI 895] P. 281 ; Tho 
Sarpen, 11916] P. 306. 

6511. .] — The Amstet^htroom (1904), 

[1913] P. 68, n. ; 18 Com Ciis. 99, n. 

Annotation : — Reid. The Okehanipton, [1913] P. 5 4. 

6512. Defence to action — Exemption 

of charterers from liability for acts of servants.] — 

The Tasmania, No. 6137, ante. 


C. In Case of Vessel in Tou\ 

(a) Liahiliiy to Third Parties. 
i. Liahiliiy of Tote. 

6513. Depends on which has control.] — The 

steamship A. found at a foreign i)ort the S., a 
s(U‘ew steamship, totally disabled in h(‘r machinery ; 
both vessels belonged to same owiR'r. The. 
captain of the A., to protect his employers’ interest 
& earn salvage from tho owmei's of tlie cargo of S., 
took the S. in tow, towed her into t)je English 
Channel, & whilst so doing canu* into collision with 
a sailing ship close liauhal on tlie starboard tack. 
The damage done by the A. caused the sailing 
ship to sink, but before she sank the N. ranged up 
alongside of her cann* into contact with her. 
The A. first saw the green light of th(' si 04) at a 
distance of tlir(*e-quarters of a mile, then, 
instead of slackening speed or starboarding her 
helm, attempted to i;ross tlie bows of the ship. 
Tlie ship saw^ at t wo mih‘s’ distance the A. & S., 
wdth a great length of haws‘T between them, & 
the red lights of bot h, A: k(ipt her course : — Held : 
(1) the .1. was to blame for t lie collision having 
regard to the exceptional circumstances under 
wiiich the towing was undertaken, th(^ governing 
as well as the motive jiower being whollv with the 
A., the S. was not liable to be conefemned in 
damages occasioned by the collision ; (2) the jS'. 
cannot be deemed, in intendment of law, to bo 
one vessel with the A., or liable for her negligence. 

(3) Where a collision takes place between a tug 


PART XII. SECT. 6, SUB-SECT. 1.— B. 

m. Liahility of oimiers — Ship char- 
tered by ik)vemment .\ — Tlie fact that a 
boat has been chartered to the Goveru- 
ment does not affect the liability of it.8 
owner under tho Act (C. C. Arts. 2391, 
2414. — Kknnkdy V . Thom (1915), 
Q. K. 49 8. C. 211.~0AN. 

n. Damage caused by char- 

terer's crew .] — CLAiiKE V. ScoiT (1890), 


23 H. (Ct. of Sc8K.) 4 12 ; 33 Sc. L. 11. 
318 ; 3 8. L. T. 2.57.~9COT. 

O. .) — COMPAONIB DE8 

MESSAOBRIBS MaRITIMBS 17. Auri- 
cuLTURAT. Co-operative Union, Ltd., 
& Cohen (Fred) Goldman & Co., 
LTD. (1022), 43 N. L. Ji. U.—S.AF. 

PART XII. SECT. 6, SUB-SECT. 1.— 

C. (a) i. 

p. Lighter not provided with skeriny 


gear .] — A lighter was being towed 
doHTi the harbour out to sea on 
a long line when it struok agednet 
an anchored vessel: — Held: in the 
ciroumstauoes that tho oMwer of tho 
lighter was guilty of nogligcaoe In not 
providing the lighter with steering 
gear. — B rown t7. Lighter No. 6 & The 
Brit vNNiAR Tugboat (Owner) (1910), 
10 S. 11 . N. S. W. 905 ; 27 N. S. W. 
W. N. 219.--AU8. 
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Sect, 6 . — General incidence and extent of liability: 

Snh-sect, 1, (\ {a) i, d: ii,n (S: jb),] 

towing a ship & another ship, the question whether 
the tow is liable to make good damage done by 
the negligence of the tug, depends upon the deter- 
mination of the question whether the “ govern- 
ing power ” is in the tug or in the tow. If the tug 
is in tlie service of & under the orders of tlie tow, 
the tow is answerable for the negligence of the tug 
as for the negligence of a servant ; but if the tug 
is, although rendering service to the tow, not under 
the control of the latter, but is itself the governing 
power, then the tow is not liable for the negligence 
of the tug. — U nion S.S. Co. v, Aracan (Ownkrs), 
The ^Vmerican & The Syria (1874), L. K. 0 P. (\ 
127 ; 43 L. J. Adm. 30 ; 31 L. T. 42 ; 22 W. R. 
027 ; 2 Asp. M. L. C. 350, P. C. 

Aniwiations : — Asia (1) Expld. & Distd. The Ran, The Gray- 
Kartb, [1^^221 P. 80. As to (2) El^ld. Devonshire 

r. Barfire Leslie, [1U12} A. C. (134. Ezpld. & Distd. 
The Ran, The Gmygarth, 11 922 J P. 80. Rnd. The Niobe 
(1888), 13 P. D. 55. As to (3) Apld. The EiiKlishmaii & 
The Australia, [1894 1 P. 239. Generally, Refd. The Grove- 
hurst (1910), 79 L. J. P. 121. 

6514. .1 — The Seacombe, No. 5144, ante, 

6515. — —,] — Devonshire (Owners) v. Barge 
Leslie (Owners), No. 6326, ante. 

6516. Depends on existence of relation of master 
& servant — Question of fact.] — No general rule can 
be laid down as to the liability of a vessel in t-ow 
for a collision between it & a third vessel occasioned 
by the negligence of those on board the tug. 
Whether the relation of master A servant exists 
between the ownei's of the vessel in tow the 
crew of the tug, so as to make the former liable, 
depends upon the circumstances of each case. 

No doubt in many cases of tonage the negligenc(» 
i*elied on as making the ownei’s of the vessel in tow 
liable for a collision has been the negligence of 
those on board the tug. . . . However, the real 
({uestion is wlietlier or not the relation of master 
servant exists betw(?en defts., the ownei’s of the 
vessel towed, & tlie persons in charge of t he naviga- 
tion of the steam tug. Unless that relation exists, 
considerations of expediency cannot avail to 
impose liability on the owners of the vessel in tow 
(Butt, J.). — The Quickstep (1890), 15 P. D. 196; 
59 L. J. P. 65 ; 63 L. T. 713 ; 6 T. L. R. 476 ; 6 
Asp. M. L. C. 603, I). C. 

A nnotations : — Consd. The Devonian, [ 1 90 J J P. 22 1 . Apprvd. 
.S.S. Devoiwhii-e v. Barge Leslie, I1912J A. C. (»3i. Apld. 
Tin; Ran, The Graygarth, 11922J P. 80. 

6517. Tow guilty of negligence. | — The 

C-ouNTEss OF Lonsdale v. The Agnes Blaikie, 
General Steam Navigation ('o. v. Jordeson 
(1855), 9 L. T. 810. 

6518. In selection of tug.] — The vessel 

O. W. being at anchor in the Mersey in charge of 
a pilot, her master w’ent to obtain the service of the 
steam tug E. to tow the O. W. up the river. 
Having failed to get the E. the master brought the 
L. a steam tug considerably less powerful than th(». 
E. While being towed up by the L. the O. W. 
came into collision with, & damaged another 
vessel anchored in the river. The collision arose 
from an improper handling of the vessels by tlu; 
pilot, having regard to the motive power of the L. 
& the state of the wind & tide : — Held : under 
these circumstances, the owners of the O. W. 
were free from liability. Secus : had negligence 
by th(^ master in the selection of the steam tug L. 
shown to have been wholly or in part the cause of 
the collision. — M arshall v. Moran, The Ocean 
Wave (1870), L. R. 3 P. C. 205 ; 6 Moo. P. C. C. 
N. S. 492 ; 23 L. T. 218 ; 3 Mar. L. C. 482 ; 16 
L. R. 812, P. C. 

6519. Damage done by collision with tow.J — 

Barker v. Henderson (1850), 5 L. T. 558. 


6520 . Tow under obligation to obey order of tug 
— Under terms of charterparty.] — The Ticonderoga, 
under charterparty to the French govt., was towed 
by a steamer athwart the hawse of the Melampua. 
The Ticonderoga alleged that she was not liable 
for the damage done, as her charterparty obliged 
her to obey ordei*s & put herself in tow of the 
steamer : — Held : such obligation was no com- 
pulsion, so as to lay the ground for exemption from 
liability for the damage done ; as it arose from a 
voluntary stipulation entered into by the owners 
themselves. 

By the maritime law there is a right of proceed- 
ing in rent against tlio vessel doing the damage, 
which cannot be taken away by any voluntary 
contract of the owners with a tliird party. — The 
Ticonderoga (1857), Sw. 215 ; 166 E. R. 1103. 

Amwiaiwns : — Apld. Tho Loniiripton (1874), 32 L. T. (19; 

The Mary (1879), 5 P. I). 1 1. Expld. The Tasiuaiiia (1888), 

13 I». I), no. Consd. The Jtipoii City, 11897J V. 22(5; 

The Hopper No. (5(5, [1906] P. 34 ; The l*ciirith Castlt?, 

tl9l8J P. 142. Distd. The Sylvan Arrow, II923J P. 

220. Refd. The Jacob Christensen, [1895] P. 281 ; The 

Seacombe, The Devonshire, 11912] 1*. 21. 

6521. Where tow in control.] — Union S.S. (’o. 

V. Aracan (Owners), The American (fc The 
Syria, No. 6513, ante. 

6522. .] — A vess(‘l leaving dock with a 

pilot on board, A within tin* spa(;e over which tliii 
dock mastoi*’s authority extends by statute, is 
responsible for damage* re^sulting from the use of 
a tug of insuilieiemt power by her master, even 
when such tug is in the general emiiloyinent of 
the dock co., there being no obligation on the dock 
CO. to supplv a tug. — The Belgtc (1875), 2 P. D. 
57. n. ; 35 L. T. 929 ; 3 Asp. M. L. 348 ; affd. 
(1876), 2 P. 1). 59, n., V. A. 

6523. .] — The Niobe, No. 5053, (tttfe. 

6524. Tug negligently navigated.] — A steam(*r 
towing another vessel is to be considered as in the; 
service of tin* owruTs of the vessel slie has in tow 
A: the owners of tiu* vessi‘1 in tow are responsibh* 
for the acts of t-ln* HteiUU(*r. If tJie st(iainer was 
in fault tin* owners of the |v(\ssel in tow] will hav^c^ 
to bear the consi^quoncos (per Oim.). — T hi*: 
Kingston-by-Ska (1849), 3 Win. Rob. 152 ; 6 
Notes of Cases, 651 ; 9 L. T. 81 1 ; 166 E. R. 920. 
Annotations : — Refd. Maddox v. FiHher, 'rhe Independence 

(1861), 14 Moo. P. C. C. 103; The Milan (1861), Lush. 

388 ; The Thuriimia (1872), 11 L. J. Adm. 41. 

6525. .| — 4'iie Comet (Owners) v. The 

W. H. No. 1 (Owners), The W. 11. No. 1 & The 
Knight Errant, No. 5331, ante. 

6526. Tow in charge of pilot.) — The Duke of 
Sussex, No. 6535, post. 

6527. - — Tug & tow both in same ownership.] 

— in 1919 th(i tug (t. was towing the barge IL, 
when the It. collided with A sank the barge I*. 
The It. the G. both belongi^d to pltfs. in Ok* 
limitation proce(*.dings. in a collision action the 
G. was found to be in fault, Ac as the owners of the 
It. were also owners of th(* f/., judgment was given 
against the owners of the It. The* owners of tug 
& tow brought an action to limit their liability 
under 1894 Act, s. 503, to 1^8 a ton on the fonnago 
of the G. The judge limited the liability to that 
tonnage. On appeal by defts. it was admitted 
that there was no personal negligence by any one 
on board the It., & that the control of the naviga- 
tion of the It. & the G. was upon the G. : — Held : 
(1) the judgment in the collision action should 
have been given against tlie It. ; (2) the navigation 
of the G. controlled the navigation of the E., Ac 
the R. was improperly navigated by the servants 
of the owners of the R. ; (3) it did not matter 
whether the servants of tlu^ owners who navigated 
improperly were on the It. or the G., Ac, allowing 
the appeal in the collision action, liability sliould 
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be measured in respect of the tonnage of the R, 
& not of the 0 \ — The Ran, The Oraygarth, 
tl922J P. 80 ; 91 L. J. 113 ; 12(5 L. T. (575 ; 38 
T. L. II. 208 ; 0(5 Sol. Jo. 182 ; 15 Asp. M. L. C. 
517, C. A. 


AmuMio7is .48 to (3) Ezpld. Tho Harlow, [1022] P. 175. 
Distd. The Aide, [1926] P. 211. 


6528. ,J — Where a ship in charge of a 

pilot whose employment is compulsory is being 
towed by a steam tug, & the steam tug without 
waiting for orders from the pilot suddenly adopts 
a wi-ong manoeuvre, & so causes the ship to come 
into collision, the owners of the ship are responsible. 
Semble : where a pilot is in charge of a ship in tow 
in a crowded river, it is not necessarily incumbent 
upon him to direct every movement of the tug. — 
The Sinquasi (1880), 5 P. I). 241 ; 50 L. J. P. 5 ; 
43 L. T. 7(58 ; 4 Asp. M. L. C. 383. 

AmuiUUion : -Consd. The Eii^liHhman & The Aiistriilia, 
[1894] W 239. 


6529. .1 — Marshall v. Moran, The Ocean 

Wave, No. (5518, ante. 

6530. Action against tow — Right of tow to Join 
owners as third parties.] — In an action for damage 
by collision br(jught by a vessel at anchor against 
a vessel in low of a tug, the ownei*s of (he tug 
were made t hird parties under R. 8. C., Ord. 1(5, 
1 *. 18, as (lefts, claimed to be indemnified by the 
owners of the tug against pltfs.’ claim on the ground 
that the improjier navigation, if any, was that 
of the tug. An application for directions under 
R. 8. C3., ()rd. 10, r. 21, was subsequently made, & 
plt-fs. therijupon asked that the third parties should 
he dismissed from the action on the ground that 
j)Ufs. would be embarrassed by the proceedings 
between defts. the thii’d pai*ti(‘s : — Held : the 
third parties must be dismissed, as under the cir- 
cumstances (juestions would probably arise 
between (hem & defts. by which jdtfs. might 
be embarrassed, as they w’cre different from those* 
upon which the action between pltfs. & defts. 
w’ould turn. — The 15ian( a (1883), 8 P. I). 01 ; 52 

L. J. P. 50 ; 18 L. T. 110 ; 31 W. R. 954 ; 5 Asp. 

M. L. C. 00. 


ii. Liahilifif of Tu<j. 

6531. Tug in control— Liability for acts of tow.J — 

The Ticondekocja, No. 0520, aide. 

6532. .] — Union 8.S. Co. v. Aracan 

(Owners), The American & The Syria, No. 0513, 
ante. 

6533. .] — A collision took place between 

})ltfs.’ vess(d k a bai’ge in tow of a tug owing to 
the negligent navigation of the (ug. By the 
contract betwet*n the tug owners A tlie barge 
owners tin* master & crew of the tug became (he 
s(*rvants of th(i barge owners dui'ing the towage. 
The tug master was employed & paid by the tug 
owners A was subject to dismissal by them alone. 
The sole control of the navigation of the tug 
tow was with the tug. Tn an action by pltfs. 
against the tug owners At the barge owners : — 
Held : notwithstanding (he (eims of the contract 
(he master & the crew of the (ug were, in fact, the 
servants of the tug owners & therefore in law the 
tug ownei’s, & not the barge owners were respon- 
sible for the negligence of the master & crew of 
the tug. — The Adriatic & The Wellington 
(1914), 30 T. L. R. 099. 

6534. Liability for own negligence.] —The India 
(1887), 3 T. J.. K. 535, C. A. 

6535. PUot on board vessel in tow— Tug not 
negligent.] — A steam tug employed in towing a 
vessel in the river Medway : — Held : not responsi ble 
for a damage occasioned by the vessel in tow coming 
in contact with another vessel, tho vessel in tow 


having a licensed pilot on board at the time, & no 
error or negligence being established on the part 
of the crew of the steam tug. — The Duke of 8usskx 
(1841), 1 Wm. Rob. 270 ; 1 Notes of Cases, 1(51 ; 

5 L. T. 558 ; 166 E. R. 573. 

Annotations: — Ezpld. The Duke of Manchester (1840), 2 
Wm. Jtob. 470 ; The Glpsey King (1847), 5 Notes of Cases, 
282. Consd. The Christina (1818), 3 Wm. Hob. 27 ; The 
Energy (1870), L. H. 3 A. & E. 48 ; The Mary (1879), 5 
P. D. 14. Refd. The Lcda (1863), Brown. & Lush. 19. 

6536. Tug negligent.] — The Mary, No. 

5334, ante. 

(h) f/udnllfy infer ae. 

6537. Liability of tow— Collision between tow & 
tug.] — In a contract of towage, (»ach party con- 
tracts to use proi)er .skill jfc diligence, k for damages 
solely occasioned by the negligent act of his 
sc^rvant is responsible to the other party. 

Semble : a steam tug, under engagement to 
tow a ship when requirc(i, is no(-, if the circum- 
stances are perilous (u her own safety, bound to 
take the ship in tow’ upon orders from the master ; 
k the owner of the tug, so taking tlu^ ship in tow, 
cannot recover damages for a collision thereby 
occcisioned. But if misconduct on the iiart of the 
ship, combined with the perilous circumstances 
produces a collision, held that the owmjr of tlie 
steam tug is entitled to recovej*. — The .Iulia 
(1861), 1 Lush. 224 ; 14 Moo. P. C. 0. 210 ; 15 
E. R. 284, P. C. 

Annotatwns : — Consd. Th(‘ Energy (1870), L. II. 3 A. & K. 
48 ; Smith v. St. Lawrence Tow-Boat Co. (1873), L. U. 

Ci P. C. 308 ; Spaight' v. TerlcaHtle (1881), 6 App. Oas. 21 7 ; 
Tho Altair, (1897j P. I0r>, Refd. North German Lloyd 
8.8. Co. r. Elder, The Schwalbe (1860), 14 Moo. 1*. C. C. 
241 ; Gent'ral Iron Screw Co. r. Moss, Thi^ Araxes Sc Tho 
Black Prince (1861), IT) Moo. 1\ C. ('. 122; Wtird r. 
M'Corkill, The Minnehaha (1861). IT) Moo. P. C. C. 133 ; 
Tht 5 NIghtwatch (1862). Inish. .>12 : Tlie Falkland, Tho 
Navigator (1863), Brown. & Imsh. 20 i ; 'I'rask r. Maddox, 
Tho (Uirrier Dove (1863), 2 Moo. P. C. C. N. S. 2 13 ; The 
Constitution (1861), Bro^\n. tS: liush. 321 ; The Alice Sc 
The Princess Alice (1868), L. H. 2 P. C. 24.') ; The Esk 
r. The Niord (1870), Ji. H. 3 P. t’. 136 : The Glaniiihaiita 
(1876), 1 P. I). 283 ; .lohnsoii r. Lindsay (1889), 23 Q. B. ]). 
508 ; Tho Ophelia, [1916] 2 A. C. 206 ; S.S. Hont(‘stroom 
r. 8.8. Sagaporaek, S.S. llontestrooin r. 8.8. Durham 
Castle, [1927] A. C. 37. 

6538. Collision between vessels in tow of 

same tug.| — Harkis Andeu'?on, No. (5225, ante. 

6539. Liability of tug — ColUslon between tow & 
third vessel.] — By the improper navigation of a 
steam tug which was towing l)ei*, vessel A. came 
in collision with vt‘ss(d S. tV: siistaineil damage : — 
Jletd : this was “ damage* done by the steam 
tug,” k the ownei's of vesstd A. could sue (lie 
steam tug ill the Admlty. Ut. — T he 

(1S(52), 1 I.ush. 542 ; 32 J.. .). P. M. k A. 17 ; 7 
L. T. 396; S .Jur. N. S. 1161; 11 W. R. 1S9 ; 

1 Mar. L. (^ 260 ; 167 E. IL 211. 

Annotation: — Refd. Tin. Energy (1870), L. H. 3 A. & E. 18. 

6540. Indemnity clause— Construction.] — 

York Uorpn. v. Kowbotham (1901), Shipping 
(tazette. Mar. 14th. 

Annotation,: — CoDSd. Page v. Darling & Gabclcr, Tho Mlll- 
wtdl (1904), 74 L. J. P. 13. 

6541. .] — The RmiMOND (1002), 

19 T. L. R. 29, D. C. 

6542. .] — Cargo owners instructed 

barge owners to lighter their goods, as time 
pre.s8ed, to employ a tug. The tug was so negli- 
gently navigated by the servants of the tug owners 
that the barge containing the goods was brought 
into collision with another barge, & the goods 
thereby damaged. In an action by the cargo 
owners, as pltfs., against the barge owners & the 
tug owners as co-defts., the barge owers were 
dismissed from the suit with costs to be paid by 
the cargo owners, but the tug owner's were held 
liable with costs for the damage sustained by the 
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cargo owners, together with the costs to be paid 
by the cargo owners to the barge owners. The 
tug owners, by a tliird-party notice, served on the 
barge ownetB, set up a contract of indemnity under 
which their customers agreed that the tug owners 
should “ not be answerable for any loss or damage 
which might happen to, or be occasioned by, any 
barge, or its cargo, while in tow, however such 
loss or damage might arise,’’ & undertook to hold 
them harmless & indemnify them “ from any 
such loss or damage, & against the faults or 
defaults of their servants or any claim thei'efor by 
whomsoever made.” Under the issue raised 
between co-defta. by the tliird-party notice, the 
barge owners were adjudged responsible for the 
amount of the damage for which the tug owners 
had been held liable together with the two sets 
of costs. Both defts. served notices of appeal ; 
but the appeal of the tug owners was subsequently 
withdrawn : — Held : there was no privity of 
contract between pltfs., the owners of the damaged 
cai*go, k the tug owners, which would bind pltfs. 
to the conditions attaclied to the towage, &, there- 
fore, on the construction of the contract of 
indemnity as between the barge owners <fc the tug 
owners, the barge ownei's not only could not 
bring an action against the tug owners for any 
loss or damage which might happen to, or be 
occasioned by, any barge or its argo, while in 
tow, but the contract assumed an existing liability 
against which the barge oAvners had undertaken 
to indemnify the tug ovMiers, so that the barge 
owners were liable for the damages recovered by 
pltfs. in the action brought against the tug owners, 
together with the costs reasonably incurred by the 
tug owners in defending such action, including the 
costs whicli pltfs. had been adjudged to pay the 
barge ownei’s, iV: uliich the tug owners had been 
ordered to repay to pltfs. — The Millwall, 11905] 

U. 155; 74 L. J. V. 01, S2 ; 93 h. T. 420, 429 ; 

53 W. K. 471 ; 21 T. L. K. 310 ; 10 Asp. M. J.. C. 
110, 113, A. 

AniwkUions Eefd. The Scucombe, The Devonshire, 11U12] 

1 P. 21 ; The Devonshire & The St. W'lnifreU, 1 1 91 3] P. 1 3 ; 
The Adriatic (1915), 85 L. J. P. 12. Mentd. Colchester 
Corpn. r. Gepp, King Third Party (1913), It L. G. H. 349. 

6543. .] — A laden barge whilst 

in tow of a tug W'as sunk in the Mersey in a collision 
with a steamship, & tlie owners of the lost cargo 
commenced an action of damage against the 
steamship & the tug. The tug owners brought in 
the owmers of the barge as third parties, &, in 
reject of any sum to wliich tliey (the tug owners) 
might be liable to the cargo owners, claimed a 
declaration that they were entitled to be indemni- 
fied by the barge owners under the toms of a 
“ towage requisition ” by wliich the tug owners 
(the Manchester Ship f^anal (V;.) were ” not to be 
responsible or liable for damage or injury to any 
ship, vessel or craft, or tlie persons or goods on 
board any ship, vessel or craft, of which the co. 
may undertake the towage or docking in the river 
Mei*8ey, the Manchester Ship Canal &; the Bridge- 
water Canals, or which may be piloted by any of 
tlieir servants to or from any place in the river 
Mersey, the said Ship Canal & the said Bridge- 
water Canals, or for any loss sustained or liability 
incurred by any one by reason of such damage or 
injury, or for any loss or liability incurred in 
consequence of any such shij), vessel or craft 
colliding with or otherwise damaging any other 
vessel or thing, or for any loss or liability of any 
kind whatsoever arising from the tomng, docking i 
or piloting, whatever may be the cause or causes ! 


Navigation. 

of such damage, injury, loss or liability, or under 
whatever circumstances such damage, injury, loss 
or liability may have happened or accrued, even 
though arising from or occasioned by the act, 
omission, incapacity, negligence or default, whether 
wilful or not, of the co.’s servants or agents or any 
other persons, or any defect, imperfection, or 
insufficiency of power in or any delay, stoppage 
or slackness of speed of any tug or vessel, her 
machinery or equipmcjnt engaged in towing or 
docking any ship, vessel or craft, whether such 
defect, imperfection or insufficiency of power be 
in existence at the beginning of or during the 
said towing or docking.” On the hearing of the 
issue as between the tug ownei's & the barge 
owners : — Held : the third yiarties, the owners of 
the barge, were entitled to bo dismissed from tlie 
action with cost s, as no such liability by the third 
parties, namely, the owners of the barge, to 
indemnify the owners of the tug, could be implied 
from the terms of the towage requisition. — The 
Devonshire & The 8t. Winifred, 11913] P. 13 ; 
82 L. J. P. 01 ; 108 1.. T. 427 ; 29 T. L. H. 80 ; 
12 Asp. M. L. C. 314. 

6544 . .] — Whilst in tow of pltf.’s 

tug defts.’ dumb barge came into a collision with a 
steamship. The owners of the steamship brought 
an action against the owners of the tug & the 
owners of the barge. The tug was found alone 
to blame, & judgment was entered against present 
pltfs. for damag(*s to b(‘ assessed & costs. Pltfs. 
claimed to be indemnified by defts. against ihesti 
damages & costs in virtue of the terms of th(i 
contract under wliicJi the barge was being towcul, 
which provided (inter alia) that : “ ’The tug owners 
will not be responsible for tlie acts of, or defaults 
of the master or crew of the tug or of any of their 
seivants or agents . . . nor for any damages, 
injuries, losses, or delay from wli at soever cause 
arising, tliat may occur either to the vessel or 
vessels towed ... or to any oilier ship or vessel 
. . . A:; the tug owners shall be held harmless Ac. 
iiidermiified by the liirei* against all damages, 
injuries, losses. A: delay, A: against all claims in 
respect thereof, even though the same he caused 
or have arisen directly or indirectly from any 
unseaworthinesR, defects, ... or otherwise how- 
soever ” ; — Held : these i(u*ms covered an in- 
demnity for damage or loss, even if caused by tlie 
negligence of pltfs.’ servants, ik^ jiltfs. were entitled 
to the indemnity tli(‘y claimed. — The Adriatkj 
(1915), 85 L. J. P. 12 ; sub nom, Tiii5 Wellington, 
32 T. L. K. 49. 

Annotation Refd. The Luna (1919), 89 L. J. 1’. 109. 

6545 . — — .] — The master of tlui 

Dutch fishing vessel Z., who spoke very little 
English & could not read English at all, engaged 
the tug K, to tow his vessel from the mouth of 
the Humber to dock & from dock to sea for £15. 
He verbally agreed the terms with one of the 
partners of the firm owning the K. who wrote 
them down on a debit note form Ac the paster 
signed it. The form contained a printed clause 
of condition of towage under which the owners 
of vessels towed undertook to indemnify the tug 
owners against all liability whatsoever & against 
all costs & charges in respect of any actions that 
miglit be brought against the tug owners in 
relation to loss or damage to any other ship through 
collision or otherwise. The master, though he 
.knew he was signing a contract, was not aware 
that the printed conditions contained an indemnity 
clause. In the course of the towage the K, towed 
the Z. into the F, Ac ./., a vessel at anchor, whose 
owners sued both the K, Ac the Z., Ac the K, was 
held alone to blame. In third party piocoedings 



Paet XII. — Collisions. 


795 


by the owners of the K, against the owners of 
the L, for an indemnity : — Held : the master of 

j bound by the conditions of towaj^e & 

had authority to bind his owners, & accordingly 
the owners of the K. were entitled to be indemnified 
by the owners of the X, against the damages 
assessed against the in the collision action, & 
the costs payable to the owncra of the F, & J. in 
that action, & also against th(^ KJ*8 own costs in 
that action. — The Luna, l\ 22 ; 80 

L. J. P. 109 ; 124 L. T. 382 ; 30 T. L. R. 112 ; 
15 Asp. M. L. C. 152. 

6546. .] — A towage contract by 

which defts. engaged phis.’ tug to assist their 
vess(d in dock provided that the master Sc crew 
of the tug should cease to be under the control of 
phis, during & for all purposes connected with 
the towage, Sc should become subject in .all things 
to the orders Sc control of the niast(T or person 
in charge of the vessiil towed, & were ilie servants 
of the owners thereof, who thereby undertook to 
I)ay for any damage caused to any part of pltfs.’ 
property & to bear, satisfy, Sc indemnify pltfs. 
against liability for all claims for loss or damag(‘ 
by collision or otherwise* to the vessel or to or by 
the vessel towed, or to or* by any vessel of any 
other person, or to the tug or tugs sufiidied, 
whether such damage, loss, or injury arose or was 
occasioned by any negligence of any servants of 
pltfs. Pltfs. were a statutory authority in control 
of the docks where defts.’ vessel was being towed. 
Sc thev sui)pli(jd all tugs for dock work Sc wouhl 
not allow any oru? (‘xcept- thems(*lves to do the 
work. A collision took jrlace whilst the towage 
was in progress between pltfs.’ lug Sc defis.’ 
ves8t*l, in which damage was caused to both 
vessels. Defts. cmmterclaimed for tlui damage 
to their V(‘ssel : — Held : the towage contract- was 
valid Sc was not void as being against public 
))olicy ; &, further, the effect of tlie contract was 
that even if the collision was solely (^aus<*d by 
the negligent navigation of pltfs.’ tug defts. wei'e | 
liabh^ for the whole of the damage occasioned 
thereby. — The President van Ruken (1921), 
132 L. T. 253 ; Id Asp. M. L. P. 441. 

6547. ,J — The Rivekman, No. 

5130, a7ite. 


(c) Applicaiion of Doctrine of Non^ConirUmtion 
of Joint Tortfeasors. 

See »Sub-scct. 3, post. 

D. In Case of Compulsory Pilotage. 

See Pilotage Act, 1913 (c. 31), s. 15. 

6548. Abolition of compulsory pilotage as de- 
fence — Compulsory pilotage under orders under 
Defence of Realm Regulations.] — Pilotage Act, 
1913 (c. 31), 8. 15 (1), has not merely the effect of 
abolisliing the defence of compulsory pilotage 
given under some public or local Act, but it applies 
also to the case of a pilot compulsorily taken on 
board a shin under orders issued under the Defence 
of the Realm Regulations, Sc the shipowners can- 
not in these circumstances avail themselves of 
the common law defence that they are not respon- 
sible for the negligent acts of a person who is not 
their servant. — The Ohyebassa, fl919J P. 201 ; 
88 L. J. P. 191. 

6549. Collision in Admiralty waters abroad 

— Application of Pilotage Act, 1913 (c. 31).] — 

Ry virtue of a general regulation applicable to 
the Adrnlty. waters of (libraltar, pilotage was 
comi^ulsory on defts.’ vessel, which ran into Sc 
damaged pltfs.’ vessel lying at the Detached 
Mole. The collision w^as solely due to the fault 
of the pilot put on board defts.’ vessel under the 
orders of the King’s Harbour Master in order to 
shift her to another berth Held : (1 ) as Pilotage 
Act,. 1913 (c. 31), did no! <‘xtend ex]>ressly or by 
n(»cossiiry imjdication to (Jibraltar, Sc as, by the 
ordinary common law, if sued in (Jibraltar di'fls. 
would not have been liable for the neglig(‘nce ()f 
a pilot jiut on board their vessel by comi^ulsion 
of law, th(* defence of compulsory pilotage* suc- 
ee»*ded ; (2) tin* fact that the V(*ss(*l was under 
th(* form (d charterparty known as “ T. 99,” 
which contained a provision that ” tlu* Adrnlty. 
shall not be held resxionsibli* for losses sustain<‘d 
through tin* negligence of pilots , . . or othej*s 
inployeil by them, the owners recognising tht‘m 
as their servants even if ajipoiiited iV. j»aid by the 
Adrnlty. . . .” did not make the pilot in fact 
the servant of the owners. — The Ahum, [1921] 
P. 12 ; 90 L. ,J. P. 1()() ; 37 T. L. R. 38. 


PART XII. SECT. 6, SUB-SECT. l.—D 

q. Liahililu of otrntr.]- Whore a 
ship is fojiipulsorjly in charge of a 
pilot, that circumBlanco does not ex- 
onerate the owners from liability for a 
collision by the fault of the ship; 
unless it was occasioned solely by tbo 
act of the pilot.- -T iim Eden (1880), 

0 V. L. K. (Adni.) 8. -AUS. 

r. .] — To entitle the owner of 

a ship, having by conipulsion of law 
a pilot on board, i,o the benefit of ex- 
(‘iiintion from liability for daimige, the 
fault must bo exclusively that of the 
])Hot.— fee The Se(*ukt (1807), 11 
L. C. J. 294 ; 17 L. C. 11. 999 ; 4 
0. L. J. N. 9. 41.--CAN. 

t. .] — Where a collision was 

occaslonod by tho improper steoriiig 
of a vessel, the exclusive act of the 
iillot, the owners of tho vessel were 
held entitled to the exemption provided 
by 27 & 28 Viet. c. 13, 6c this exemp- 
tion was not affected by the constant, 
employment of the same pilot by the 
owners. — Re The Hibernian (1872), 

1 Q. L. R. 319 ; 2 9. V. A. H. 148.— CAN. 

a. .] — A certifleato was given 

by tho master of a sailing vessel, which, 
while in chanfo of a pilot had, by col- 
lision with a vessel at anchor, caused 
damage, in which certifleato it \va.^ 
stated that tho pilot had ])iloted the 
vessel to his, the master’s, entire satis- 
faction : — JIvM : In a case of doubt 
as to whether the master or tho pilot 


was to hluiiie for (he collision, the 
certificate uas a .subsequent ratifica- 
tion of what w'a,s done, so as to render 
the owners of the. sailing vessel liable 
for tlie damage . — Rr The Abehoeldie 
(1872), 2 S. V. A. U. 187.— CAN. 

b. . I — The ow'uei*s of a vessel 

luivlng a duly liceiis<*d on board 

are protected by 27 28 Viet. e. 

13, H. 14, for lialulity Cor damage 
oeeasioned by Uie act or lu^gleet, of tlie 
pilot, the. pilot being solely n*Kponsil)le 
for getting the vessel midoi- way under 
imiuoper clreumstaiices. — He The 
A NOLO Saxon (I87ti), 2 9. V. A. K. 
117.— CAN. 

0. .1 — A vessel is cxompti^d 

from liability for the fault of a pilot 
ill charge of lier, first whore a mastin' Is 
authoi*ised to employ a plloi., 6c is 
exempted from responsibility if he. 
eleetjs to do so ; &, Hccoiully. where t hti 
eiuploymout of a pilot is compulsory, 
& tho ovvnei-s of the vessel so (unploy- 
Ing him are relieved from responsi- 
bility for his misconduct. — Re The 
Hanover (18«.V/, Bourke, 15. — IND. 

d. .j — To come ^vithin M. 9. 

Act, 1854, 8. 388, wliich oxeinpts tho 
owner of a vessel fixun tho consequeriees 
of a collision if she was in chai’ge of a 
mialiflod pilot, the owner must prove 
that ho was compelled by law to take 
a pilot at the time, & that tho damage 
was occasioned by the fault or Inca- 
pacity of the pilot. — T he ViirroRiA 
(1807), 1 I. 11. m. 330.— IR. 


e. .1 - Dudman & Brown v, 

Dublin Poiit & Docks Board (1873), 
1. K. 7 C. L. .-ilS.— IR. 

f. .1— The Meteiui (1875), 9 

1. H, Eq. 507.— IR. 

Tho master 6c owmer 
of a ship arriving at a port in New 
Zealand from a plae.e beyond the sea 
are exempt from liability as carrioi's 
for daiuagi^ to caW) caused by the 
act or ilefault of a jillot compulsorily 
taken. ’-E vans r. Horsfall (1817), 
3 N. Z. Jur. N. 9. (it.— N.Z. 

h. .J — Burrell (Stuathspev 

(O^^^NER)) V. MacBravnk (Islav 
(OWNER)) (1891), 18 K. (Ct. of 908S.) 
1048.— SCOT. 

k. .1 — London & Glasgow 

Engineering 6c Ikon Bhipbuilding 
C o., Ltd. v. Anchor Line (Hender- 
son Bros., Ltd.), The Assyria (1903), 
5 F. (Ot. of Sess.) 1089 ; 40 9o. L. U. 
753 ; 11 9. L. T. 213.— SCOT, 

l. .] — Stephen & Sons, Ltd. 

V, Allan Line 9.9. Co., Ltd., (19111 
S. C. 83G; affd-, [1912] 9. C. (H. L.) 
69.— SCOT. 

m. .] — Rennie (J. TJ 8c Sons 

V. Minister of Railways & Harboitbs 
(1913), 34 N. L. R. 396.— S. AF. 

n. Liability of OovernmetU.] — An 
action will lie against tho Govt, of 
Queensland for damages caused to a 
vessel by the negligent or improper 
navigation of a pilot Into whoso charge 
she is compulsorily doUvorod lor 
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Secf, 6. — General ineidencc and extent of liabilUy: 

Snb-seci. I, E. iSb F, : snb-secf. 2, A.] 

E, In Case of Ship Acting under Harbour 
Authority. 

See Part- XXI , Sect. 8, sub-sect. 2, B., poi<t. 

F. In Case of Xafional Ships. 

6550. Actual wrongdoer liable — Not person in- 
directly involved — Captain of ship.] — The captain 
of a sloop of wai* is not answerable for damage done 
by her running do\^Ti another vessel ; the mischief 
appearing to have been done during the watch of 
the lieutenant, who was upon deck, & had the 
actual direction A: management of the steering A: | 
navigating of the sloop at the time, & when the 
captain was not upon deck, nor was called by his 
duty to be thei*e. — N icholson r. Mounsey A: 
Symes (1812), 15 East, 384 ; 104 E. B. 890. 
Anmtatiom Refd. Camithcrs r. Sydebotham (1815). I 
& S. 77 ; The Maria (1831)). 1 Wm. Hob. 95. Mentd. 

Laugher r. Pointer (18*26). 5 B. & C. 547 ; Mei*sey Dock 

Trustees i*. Gibbs (1866). J.. U. 1 H. L. 93; Adair r. 

Young (1879), 12 Ch. I). 13. 

6551. Lords Commissioners of Ad- 

miralty.] — Monition refused against liords (\mirs. 
of Adrulty., to answer in a suit for damage by 
collision occasioned to a British vessel in the 
English Channel by H.M. troop ship AfhoL 

In case of tort or damage committ-ed by vessels 
of the Crown the legal lesponsibility attaches to 
the actual wrongdoer & the injured party must 
seek his redress, not against the pa ties who may 
be indirectly involved in the transaction but from 
the person wiio immediately commits the injury 
(per Cur.). —The Athol (1842), 1 Wm. Rob. 371 : 

3 L. T. 123 ; d ,Iiir. 370 ; 100 E. R. 013 ; suhsc. 
fjiicnf proceedings^ 1 Notes of Cases, .580, 

Annotation : — Refd. The Parleuu'iit Beige (188U), .> P. 1). 

197. 

6552. Transport ship obeying orders of naval 

.| — Hodgkinson r. Feknie, No. 0507, ante. 

6553. Action against naval officer — Time for 
commencing proceedlngs—Extention of time — 
Maritime Conventions Act, 1911 (c. 57), ss, 8, 9.] — 

Above Act. s. 8, provides that no action shall be 
maintainable to e^orcc any claim against a vessel 
or her owmers in respect of any damage to another 
vessel unless the proceedings ai*e commenced 
within two years from the date wiieri the damage 
w'as caus€*d ; but the ct. “ may, in aecordance witli 
the rules of ct.,” extend the jieriod to such extent 
Ac on such conditions as it thinks fit. By sect. 9, 
the Act is made applicable to any persons other 
tlian the owmers responsible for the fault of the 
vessel. 

On ,ian. 18, 1915, a collision occurred in the 
North Sea between pltf.’s vessel, a Dutch Trawler, 

A: H.M.S. Archer. Diplomatic coiTe.spondence 
eiLsued, Ac on July 14, 1910, the British Consul- 
General in Rotterdam informed pltf. that the 
Admlty. would not admit liability. Pltf. continued 
to make diplomatic representations, Ac on Feb. 21, 
1918, w’as informed through the Dutch Minister 
that the Foreign Office could not reopen the matter. 

On Oct. 21, 1918, an application was made ex 
2 mrte io tlie judge in chambers for leave to com- 
mence proceedings against the officer commanding 
the Archer, notwithstanding that the period of two 
years had elapsed. The judge gi*anted leave. 
Thereupon deft, applied to set aside the order on 


the grounds (a) that the ct. had no power to deal 
with the inatt<?r cx varte ; (6) that no rules of ct. 
had been made under the Act, & therefore that 
the second part of above Act, s. 8, was inoperative ; 
& (r) that if the Ct. had powder to exercise its 
disci*etion, on the facts it ought not to have been 
exercised : — Held : (1) w'^hether or not the applica- 
tion sliould liave been dealt with ex parfe, the ct. 
liad pow'er to review its order ; (2) by virtue of 
the Act applied to actions brought against the 
responsible officer of a King’s ship ; (3) although 
there were no rules of ct. made under the Act the 
ct. had power to exercise its discretion under 
above Act, s. 8 ; (4) liaving regard to the delay in 
making the application after Feb. 21, t he latest 
date on which it might be urged in pltf.’s favour 
that the case was still under consideration, the ct. 
ought not to exercise its discretion, A^ the order 
obtained ex parte must be set aside. — II.M.S, 
Archer, [1919] 1 P. 1 ; KS D. .1. P. 3. ; 35 T. 1.. R. 
80. 

Annotation : — Refd. Tbt* Lorodano, 1192*21 P. 209. 

Immunity of national ships from arrest, j — See 

Sect. 7, sub-sect. 2, V. (5), post. 


►Sub-sect. 2. — Presumption ok Faui/c. 

^1. For Breach of Sen Itcgulaiions. 

See^ note. Maritiiiu^ Conventions Act, 1911 (c. 57), 
ss. 4 (1), 9 (2). 

6554. On proof of breach of regulations for pre- 
venting collisions — Former law.] — The Agnes e. 
The .Cuies Gibb (1850), 5 L. T. 180. 

6555. .1— The (’am.a (1859), Sw. 

405 ; 100 E. R. 12 IS. 

6556. .] — The Fenham (1870), L. R. 

3 P. C. 212 ; 0 Moo. P. C. C. N. S. ,501 ; 23 D. T. 
329 ; 3 Mar. L. C. 181 ; 10 K. H. 815, P. C. 

A ntutiaiions .-Refd. Stooiuvaart MafUschappy Ncderlatul 
?*. PniiiiMilar &; Oriental Steam Navtotioii Co. (IHSO), 
5 App. (>as. H76 ; Cayzer r. (^ari’ou Co. (1881), 9 App. 
Cas. 873. 

6557. .j — T he Mary JIounsei.l 

(1879), 4 F. D. 201 ; 18 L. J. P. .51 ; 10 J.. T. 308 , 
28 W. R. 110 ; 4 Asp. M. L. C. 101. 

6558. .]— Ocean S.S. Co. (Hebe 

(Ow'NEiis)) r. Apcar. Ai Co. (Arratoon Apcar 
(Ow^neks)), The Ahuatoon Apcar (1889), 15 Ap]). 
(Vis. 37 ; 02 D. T. 331 ; 38 W. R. 481 ; 0 Asp. 
M. L. C. 491 ; suh nom. Hp:be (Owners) v. 
Aruatoon Apcar (Owners), 59 L. .1. J*. (J. 19, 
P. C. 

6559. .] — The Trident, The 

lAAM, Marshall v. (jIeneral Steam Navigation 
Co. (1853), 5 \j. T. 140. 

6560. .]— The Panther (1853), 1 

Ecc. As Ad. 31 ; 17 .lur. 1037 ; 104 E. R. 19. 

5561, .] — The Fairy (1854), 1 Ecc. ^ 

Ad. 298; 104 E. R. 172. 

6562. — .1 — -Dowell v. General Steam 

Navigation Co. (1855), 5 E. & B. 195 ; 3 C. f.. U. 
1221 ; 20 J.. .1. Q. H. 59 ; 25 L. T. O. S. 158 ; 1 
.lur. N. S. 800 ; 3 W. R. 492 ; 1 19 E. R. 454. 

AnnotalionH : — Apld. Lawfloii v. Carr, The James (1830), 10 
Moo. P. C. C. 162. Expld. Admiralty (^omrs. v. S.S. 
Volute, [1922J 1 A. C. 129. Refd. Tuff v. Warmaii (1858). 
.5 O. B. N. S. 573 ; Withorlcy v. JtegoiitH Canal Co. (1862), 
12 C. B. N. S. 2 ; The Vera Cmz (188i), 53 L. J. P. 33 ; 
The Bernina (2) (1887), 12 1*. D. 58. Mentd. Ellormau 
JAnesv. Grayson, [1919J 2 K. B. 514. 


pilfiUige.— Eastern & Austra j.i a n 
S.S. (’o.. Ltd. r. Fowees, [19131 
S. R. g. til.— AUS. 

PART XII. SECT. 6. SUB-SECT. 2. - A. 

o. On jmutf of hrrach oj rvunlalitttM 
Jor prtccnliny coUision^,] — Nuvljfutloii 


Act, 1 90 1 ( No. 00 ofl 90 1 ), H. ] 1 7 , must, be 
read subject to M. S. Act, 1 89 1 , s. -4 1 9 { 4 ). 
Maritime Conventions Act, 1911 (c. 57), 
not extending to Australia, & Common- 
wealth Navigation Act, 1912 (No. 4 of 
1913) not yet having come into opem- 
tiun, that sub-buct. Is still lu foive Ui 


New South Wales. The sub-sect, 
provides that in a case of collision a 
vessel whlcli has unnecessarily do- 
iiaH/od from any of the oollislon regu- 
latioiiH shall bo deemed to bo in fault : 
— llckt : such u vessel oannot bo 
excused from blame, unless it Is 
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6563. .] — The Aueona Sc The West 

Kent, Dixon v. Clements (1855), 5 L. T. 147. 

6564. .] — The Jane Akchibald v, 

^rHE iLos (1855), 5 L. T. 147. 

6566. .] — The Jutjana (1855), Sw. 

20 ; 166 E. K. 096. 

Antwiatinn : Tho Margaret v. The Tuscar (1866), 

15 L. T. 86. 

6566. .] — C’HUiicHWARD V. Palmer, 

The Vivid (1856), 10 Moo. P. C. C. 472 ; 4 W. R. 
755 ; 14 R. R. 570, P. 0. 

6567. .1 — The Helen Heligkrs 

(1S5S), 5 1.. T. 461, P. r. 

6568. .| — Tuff t\ Wakman (1858), 5 

(\ B. N. S. .572 ; 27 L. .1. C. P. 222 ; 5 .7ur. N. S. 
222 ; 6 W. R. 692 ; 141 E. R. 221, Ex. (’h. 
AiituHutioHs :—'Exp\d. Steonivaart MaatKchapiiy Nederland 

r. l’<‘iiinsular & OHiMital St>caiii Navigation C3o. (18H0), 

5 App. H76. Consd. The Vera Cniz (18H1), r>H L. .1. P. 
:i:L Refd. Spaight r. Tedcastlc (1881). 6 App. Can. 217 ; 
The Bernina (2) (1887), 12 1*. D. 58 ; The Hero. [19111 
I*. 128 ; The Highland Loeh, (111111 P. 261 ; Anglo New- 
foundland Development. Co. v, Pacllie Steam Navigation 
Co., 11924) A. C. 406. Mentd. VVitherley v. Hegents 
(^anul Co. (1862), 12 C. B. N. S. 2; Kymalrd v. Leslie 
(1866), 12 Jur. N. S. 468 ; Walton r. L. B. & S. C. By. 
(1866), Har. A' Biith. 421 ; Fordham r. Brighton By. 
(1868), L. B. :i C. P. a68 ; Doyle r. Kinahuni (1869), 17 
W. |{. 679 ; Badley v. L. & N. W. By. (1876), 1 App. Cam, 
751 ; Brown r. G. W. By. (1885), 52 Ji. T. 622 ; (lanadian 
J^ueific By. r. Frechette, [1915) A. C. 871 ; British 
Col umhla Electric By. r. Loach, [1916] 1 A. C. 719; Filer- 
man Lines 1 *. Grayson, [1919] 2 K. B. 514. Paul r. G. E. 
By. (1920), 96 T. L. B. 344. 

6569. ,] — "I'liK Magnet, The Duke of 

Sutherland, The Fanny M. (Urvill (1875), 
iu R. 4 A. & E. 417 ; 32 L. T. 129 ; 23 W. R. 
598 ; 2 Asp. M. L. 0. 478 ; suh voru. The Eugenie, 
The Magnet, The Duke of Sutherland, The 
Mag(jie Trimble, The Fanny M*(1\uvill, II 
Ji. .1. Adni. 1 ; on appeal^ suh nom. The Fanny M. 
(’arvill (Owners) v. The Peru (Owners), The 
Fanny M. (Urvill, 12 App. Cas. 455, n., P. (\ 
Aimoiations : — Apld. The Englishman (1877), 3 i\ D. 18; 

The Mary Hu unsell (187 JO, 4 I*. D. 294. Apprvd. Stooiu- 
vaart Maatselmppy Nederland r. I’eidnsular A Oriental 
Steam Navigation Co. (1880), 5 Apj). (’as. 876. Apld. 
(^hlna Merchants’ Steam Navigation C’o. r. Bignold, The 
Hoehung, The I npwing (li^82). 7 App. (’as. 512 ; Tlie 
Glumorgaiishiro (1888), 13 App, (’as. 454. Apprvd. 
Eustoi*n S.S. Co. v. Smith, Tho Duke of Bueeleudi, [1891 1 
A. C!. 310. Consd. Tho Saiispareil (1900), 82 L. T. 350 : 
M’hc Devonian, [1901 1 1’. 221. Apld. Tlu‘ Corinthian, 
(19091 260. Refd. The Hermod (1890), 62 L. T. 670 ; 

The Argo (1900), 82 L. T. 602 ; The Anselm, (19071 P. 
151 ; The Pitgavciiey, (19101 P. 215. 

6570. .] — The P]nglishman (1877), 2 

P. D. 18 ; 47 T., .1. P. 9 ; 27 i.. T. 412 ; 2 Asp. 
M. L. C. 506 ; suhse(p(enl provvedi nqs (1878), ,28 
L. T. 75(). 

Anuotaiums : — Apld. ('hiiia Merchant's* Steam Navigation 
Co. r. Bigiiohf, The Hoehnng, Tho Lapwing (1882), 7 
App. Cas. .')]2. Refd. The Argo (1900), 82 J.. T. 602; 
The Heginald (1907), 97 L. T. 608 ; The J ‘itgaveney , 
11910J P. 215. 

6571. .J—Tiie Tirzaii (1878), 4 P. D. 

33 ; 48 L. .1. P. 15 ; 39 1.. T. 547 ; 27 W. R. 584 ; 
4 Asp. M. L. C. 55. 

Annotation: — Refd. Tho Aristocrat, [1908] P. 9. 

6572. .] — Emery v, Oichero, Thp: 

Arklow (1883), 9 App. Cas. 136 ; 53 D. J. P. 

9 ; 50 L. T. 305 ; 5 Asp. M. L. C. 219, P. C. 

6573. .] — The Chusan (1885), 52 

L. T. 60 ; 5 Asp. M. L. C. 470. 


6574. .] — The Rtpon (1885), 10 P. D. 

65 ; 54 L. J. P. 56 : 52 L. T. 438 ; 33 W. R. 650 ; 

5 Asp. M. L. C. 365. 

Annotation: — Distd. The Monte Ilosa, [1893] 1*. 23. 

6675. ,] — The Glamorganshire 

(1888), 13 App. Cas. 454 ; 59 L. T. 572 ; 6 Asp. 
M. L. C. 244, P. C. 

Annotation : — Mentd. The Joannis Vatis, [1922] P. 92. 

6576. .1 — Eastern S.S. Co. v. Smith, 

The Duke of Buccleuch, [1891] A. C. 310 ; 65 
L. T. 422 ; 7 Asp. M. L. C. 68, H. L. 

Ammtatiom : — Consd. The Hermod (1890), 62 L. T. 670 ; 
Th(5 Argo (1900), 82 L. T. 602: The Devonian, [1901] 
P. 221 ; Canning (()w'iiei*s) r. Bcllanoch (Owners), The 
Bellaiioeh (1907). 97 L. T. 31.'). Apld. The Corinthian, 
I1909J P. 260. Refd. The Saiispareil (1900), 82 L. T. 
3.56; The Anselm (1906), 9t L. T. 8:>3 ; The Aristocrat,, 
(19081 P. 9; The Pilgaveney, |1910[ P. 21.'). Mentd. 
The Duke of Bncclench, (1892[ P. 201 ; i'aouin r. Beau- 
clerk, [19061 A. C. 148. 

6577. .] — The Hermod (1890), 02 

L. T. 670 ; 6 T. L. H. 257 ; 6 Asp. M. I.. C. 
509. 

6578. .] — The Crenmar (1890), 12 

T. T.. R. 242. 

6579. .1~Tiie Argo (1900), 82 L. T. 

602 ; 9 Asp. M. L. C. 71. C. A. 

Annofaliouft :—0omA. The Aristocrat, [1908] P. 9. Refd. 
The ^Devonian, (19011 P. 221 ; The i’itgavciiey, [19101 

6580. .] — The Hibernia (1874), 21 

L. T. 805 ; 24 W. R. 60 ; 2 Asp. M. L. C. 454, 
P. C. • 

AnnotationAt : — Consd. Fanny M. (’arvill (Owners) r. Peru 
(Ow’iiers), The Fanny M. Carvid (1875), 13 App. Cas. 
4.5.'), 11 . Apprvd. Stoomvaart Maatsehappy Nederland 
V. Peninsular Oriental Steam Navigation Co. (1880), 

6 App. (Jas. 876. Consd. China Mci'chants’ Steam Naviga- 
tion Co. V. Bignold, The Hoehnng, Tho J..apwmg (1882), 

7 App. Cas. .512. Mentd. The City of Manchester (1879), 
to L. T. 591. 

6581. .] — China Merchants’ Steam 

Navigation (k). r. Bignold, The Hoc’hung, The 
Lapwing (1882), 7 App. (’as. 512 ; 51 L. J. P. V, 

92 ; 47 J., T. 185 ; 21 \V. R. .202 ; 5 A.sp. M. L. (’. 

29, P. C. 

6582. .1 — Baker ?' Theodore H, 

Band (Owner.s), The Theodore H. Rand (1887), 
12 App. Cas. 247 ; 56 J.. P. 65 ; 56 L. T. 342 ; 

35 W. R. 781 ; 6 Asp. M. L. (’. 122, H. L. 

Annotations Consd. S.S. Lehanon v. S.S. C'eto, The Ceto 
(1889), 14 App. Cas. 670. Refd. S.S. Mendip Bangc r. 
Badclifife, [1921] 1 A. C. 556. 

6583. Application of Maritime Conventions Act, 
1911 (c. 57) — To collision occurring before statute.] 

— Maritime Conventions Act, 1911 (c. 57), applies 
to an action of damage by collision, in wliich the 
proceedings liave been, as in the (^ase before the 
ct., taken after, though the cause of action arose 
before, tlie i)a8sing of the Act, therefore, the 
statutory presumption of fault, arising under 1894 
Act, B. 41 9 (4 ), could not be invoked, as it had been 
abolished by Maritime Conventions Act, 1911 
(c. 57), s. 1 (1). — The Enterprise, [1912] P. 207 ; 
82 L. J. P. 1 ; 107 L. T. 271 ; 28 T. L. R. 598 ; 12 
Asp. M. L. C. 240. 

Annotation : Tho Caliph, [19121 P. 21,3. 

See, now. Maritime Conventions Act, 1911 (e. 57), 
ss. 4 (1), 9 (2). 


ostablishod that the departure from tho 
wgiilation could not by any poBsibillty 
have contributed to the accident. — 
(JoAL Cliff Collieries, Ltd. v. The 
Saros, Hazelwood S.S. Co., Ltd. 
V. The Saros (191.5), 16 S. B. N. S. W. 
ll.—AUS. 

p. .1 — The Govius (1880), 6 

Q. L. B. 57.-— CAN. 


q. .] — Coiitrarlly to the rule 

applied in Enghv-.d, a breach of the 
ivgulatloriB of navigation creates no 
jnx^sumution, in Canada, that a colli- 
sion following the same w’as due to It , 
& the party charging fault must estab- 
lish it in the ordinary w'ay. — Montreal 
Harbour Comrs. r. The Albert M. 
Marshall (1908), (i. It. 34 S. C. 299. 
—CAN. 


r. .]— The Margaret v. The 

Tusi’ah (18G6), 15 L. T. 86.— IR. 

t. .] —If there be a defect in 

lights, the vessel with the defect must 
be held to blame unless she can show 
tho defect could not have contributed 
to the oolllsioiL- WiUTKW’i^Y i\ Power 
(1892), 7 Ntld, L. 11. 025.— NFLD. 
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Serf* fi . — General incidence and exlent of Itahilify: 
Snl)-sert* 2* B , ; suh-seris. 3 <£■ 4,] 

B. For Failure to Stand by and Bender Asmalance, 
6684. Former law.] — The Queen of the Ou- 
WELL (1803), 7 L. T. 839 ; 11 W. K. 499 ; 1 Mar. 
L. C. 300. 

6585. .] — The Adriatic (1875), 33 L. T. 

102 ; 3 Asp. M. L. C. 10. 

6586. .] — The Emmy Haase (1884), 9 P. D. 

81 ; 53 U J. P. 43 ; 50 L. T. 372 ; 32 W. K. 880 ; 
5 Asp. M. L. C. 210. 

Annotatio7}.s : — Refd. Kwang Tuiiff r. 8.8. Npapnotu, 

fl8J)7i A. C. 391 ; U.S. Shipping: Board r. Laird Idno, 
[19211 A. C. 280. 

6587. .] — The Sussex, [1904] P. 230; 73 

L. J. P. 73 ; 90 L. T. 549 ; 20 T. L. U. 381 ; 9 
Asp. M. L. C. 578. 

6588. .1— The Tryst, [1909] P. 333 ; 79 

L. J. P. 17 ; 101 T. 710 ; 11 As]). M. L. O. 333. 

See* non\ Maritinie ( 'onvontions Act, liUl (c. 57), 
s. 4 (2). 


SuB-SEC’T. 3. — Principle of Non-Oontrtbution 
betwep:n Joint Tortfeasors. 

6589. Whether principle applicable.] — Devon- 
shire (Owners) v* Barge Leslie (Owners), No. 
5326, ante, 

6590. Collision of two negligent vessels 

causing damage to third.] — In an a-Tion of damage 
by collision both vessels were found to blame. 
The decree, in the usual form, condemned the 
owners of defts.’ vessel & their bail in a moiety of 
pltfs.’ claim in respect of the said damage, & the 
owners of pltfs.’ vessel & their bail in a moiety of 
defts.’ counterclaim in respect of the said damage. 
At the reference the i*egistrar added to the moiety 
of pltfs.’ claim, payable by defts., a moiety of the 
amount of damage recovered from pltfs. by the 
owners of a barge against which jiltfs.’ vessel was 
driven in consequence of the collision. Defts. 
appealed on the ground that , as pltfs. & defts. were 
joint tortfeasors, no contribution could be claimed 
from defts. in respect of the damage to the barge 

aid by pltfs. : — Held : the decree m Admlty. had 
een properly carried out by adding to the moiety 
of their damage claimed by pltfs. a moiety of the 
consequential damage ^'covered by the barge 
owner from pltfs., & it was not material that the 
damage arose out of a tort. — The Frank land, 
[1901] P. 101 ; 70 L. J. P. 42 ; 84 L. T. 395 ; 17 
T. L. R. 419 ; 9 Asp. M. L. 0. 190. 

Annotations :~CoViMd, The Caimbahn, [1914] P. 25. Ezpld. 
The Kourak, [1924] P. 140. Refd. The General Havelock 
(190,5), [1906] P. 3, u. ; The Seacombe, The Devonshire, 
11912] P. 21. 

6591. Separate & Independent acts of 

negligence.] — By separate & independent acts of 
negligence on the part of each vessel a collision 
took place between the C. C. & the K, As a direct 
consequence of that collision, & without any 
intervening act of negligence, the C, C, ran into 
& sank pltfs.’ vessel. Pltfs., having recovered 
judgment against the owners of the C. C,, who 
limited their liability, brought an action against 
the owners of the K, in respect of the same 


damage: — Held: the causes of action wer 
separate & distinct ; accordingly the owners c 
the C, C, & the owners of the K, were not joir 
tortfeasors ; & therefore, the judgment r()covci*c 
against the owners of the C. C. was not a bar t 
pltfs.’ action against the owners of the K, — Th. 
Koursk, [1924] P. 140 ; 93 L. J. P. 72 ; 131 L. T 
700 ; 40 T. L. R. 399 ; 68 Sol. Jo. 842 ; 10 Asr 
M. L. C. 374, 0. A. 

Annotation : -Refd. Debenhamfl i\ Perklne (1925), 133 L. T 

6592. Action against tug & tow — Both negl 
gent.] — In an action to recover damages fc 
collision brought against, a tug & vessel in tov 
each of those vessels was found to blame. O 
motion to amend the judgment by the insertion c 
words to the effect that each of the wrong-doin 
vessels was severally liable for one-half only of th 
entire damages : — Held : suci) amendment ougl 
not to be made. — T he Av<in &; Tiiic ’J’homa 
JOLTFPK, [18911 P. 7; 63 L. T. 712; 39 W. 1- 
176 ; 6 Asp. M. L. 0. 605. 

Annotations :~Apld. 1’ht* Englishman A" The Anstralia 
[1801] V. 239. Ezpld. The Fmnkland, 11901] P. IG 
Consd. S.S. Devonsliiit* v, Baigt* Losllo, {1912] A. C. (J34 
Ezpld. The Koursk, (1921] P. 140. Refd. The Du 
d’Auinale U902), 87 L. T. (574. 

6593. .] — A steam shij) came int 

collision with a tug, which was towing a barque 
The owners of the steamsliip sued the tug A th 
hariiue for the sinking of the steamship, &. the tu, 
counterclaimed for tlie damayje sustained by her 
All three vessels were found blame, & the decre 
condemned the owners of the tug & the owner, 
of the barciue in a moiety of the claim of th 
owners of tli(‘ steamship, & condemned the owner, 
of the* .stoamsbi]) in a moiety of tlio counterclairr 
of the t-ug. At, tbe i*efcrence th<‘se amounts wer 
asce‘rtained. A the* owners of the barque appliee 
for an order tliat,, on payment to t he owners of th 
.steam.s)\ip of the balance due to them on th 
r<‘spectivc moieties, the owners of the steamsliif 
should under 19 A 20 Viet. c. 97, s. 5, execute ar 
assignment of the judgment to them : — Held : th 
application must bo rc^fu.sed as the owners of tin 
barque A the owners of the tug were joint tort- 
feasors A not co-debtors liable for a debt or dut> 
within 19 A 20 \4ct. c. 97 . — The Englishman A 
The Australia, [1895] P. 212 ; 64 L. J. P. 74 
72 L. T. 203 ; 43 W. K. 670 ; 11 T. 1.. R. 58 ; " 
Asp. M. L. (’. 605 ; 11 K. 757. 

Annotations : — Distd. The Morgengry & Tho Blackcock 
[1900] J*. 1. Ezpld. Thc5 Frankland, {19011 P. 161. Apid 
The Seacomhe, The Devonshiro, [1912] r. 21. Ezpld 
The Koursk, [1924] P, 140. Refd. The Due d’Auinak 
(1902), 87 L. T. 674. 

6594. .] — A Norwegian barque, whils 

in tow of a tug in the Bristol Channel, came intc 
collision with, A sank, a third vessel. Pltfs. 
owners of the third vessel, brought an action h 
rern against the owners of the barque A the owner' 
of the tug. The owners of the barque having 
allowed judgment to go by default, the barque was 
•sold by the marshal under a decree condemning 
that vessel in the amount of pltfs.’ dainagfe. 

The action proceeded against the tug, A resultec 
in a decree pronouncing both pltfs.’ vessel A the 
tug to blame, A condemning the owners of the tug 


PART XII. SECT. 6, SUB-SECT. 2.— B. 

a. Consequences of failure to stand 
hy —Ship deemed to have caused collision . ] 
- lie Thr Ltbertv (1864), 2 8. V. A. H. 
1()2.~CAN. 

b. J __ Esqttimalt a 

Nanaimo By. Cm. v. The Cutch (1893), 
3 Exch. (\ R. 362.— CAN. 

Q, — Where a vessel 

clocB not st,op or offer to render asfiist- 
anee to the ve«sel ooUided with, but 


procoodH f)ii her way without giving her 
name A tbe other information which 1h 
required by M. S. Act, 1873, A no 
excuse is shown for such failure to 
comply with the law, that failure alone, 
if the case be otherwise doubtful, will 
fix the responsibility on the one so 
acting . — Be The Or . aka Killam (187.5), 
2 Q. L. U. 56.— CAN. 

d. .] — In a case of 

collision, if tbe vessel in default 
improperly pursue her course deserting 


A declining to assist tho injured vessel 
A if t,ho crow of the latter, under well 
grounded apprehension of danger tc 
their lives, abandon her, A ^e ir 
c;on sequence goes ashore, A becomes 
total loss, the vessel in default will be 
hold liable for tho loss, though it ma. 
appear probable that, it the crev 
of the vossel injured had remained or 
board, such total loss might not have 
occurred. — T he Lindhay (1867), 1 1. H 
Kq. 2.59.— IR. 
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in a moiety of pltfs/ damage. On the question of 
tlie division of loss : — Held : plifs. were entitled to 
proceeds in ct. of the baniue, in part satisfaction 
of the whole of their damage under the decree by 
default against that vessel, & they were also 
entitled to a moiety of their damage from the 
owners of the tug, under the decree of both to 
blame, the proceeds of the barque, & the moiety 
due from the owners of the tug, taken together, 
not exceeding the whole of pltfs.* loss. — T hk 
Morgengry & Tub Blackcock, [1900] P. 1 ; 09 
L. .1. P. 3 ; 81 L. T. 417 ; 48 W. R. 121 ; 10 
T. L. R. 14 ; 8 Asp. M. L. 0. 591, 0. A. 

Anmiation : —TSLtliSi, H Hjo Seaooinbe, The Uevonshlre, [1912] 

V. 21. 

6595. Tug only negligent.] — T hr Htorm- 

cocK, No. 5100, ai\te» 

6596. .] — Bkvonsittrr (Owners) r. 

Barge I.ksktk (Owners), No. 5320, ante, 

6597. Action by tow — Against tug & third 
vessel.] — In an action of damage, brought by the 
owners of a barge against tiie owners of a steam- 
ship, the owners of a tug, which had the barge 
in tow, in respect of a collision between the steam- 
ship & the barge, the steamship <te the tug ivere 
found to blame in equal degree, & the owners of 
the steamship having paid the owners of the barge 
tlie amount of the damage sustained by tliis barge, 
they included this amount in their claim against 
the owners of the tug : — Held : the case was not 
governed by tlie- common law rule as to no con- 
tribution betw(‘en joint tortfeasors, &, therefore, 
applying tlie principles laid down by Maritime 
(Conventions Act, 1911 (c, 67;, s. 1, the owners of 
the steamship were entitled, as against the owners 
of the tug, to half the amount of the damage 
sustained by the steamship, including therein half 
the amount of the damage sustained by the barge. 
—The Cairnbahn, [1914] P. 25 ; 83 L. J. P. 11 *, 
110 li. T. 230 ; 30 T. L. R. 82 ; 12 Asp. M. L. 0. 
455, C. A. 

AiimitaiLom : — Reid. The Umona, [19111 V. Ml; The 

eVdric, 11929] P. 193; The Batavier 111. (192:»), i:U 

L. T. 155. 


Sub-sect. 4. — Limitation of Time. 

See, now, Maritime Conventions Act, 1911 
(c. 57), s. 8. 

6598. Effect of Maritime Conventions Act, 1911 
(o. 57), s. 8 — On limitation under Fatal Accidents 
Act, 1846 (c. 93).]— A claim against a vessel, or 
her owners, for damages for loss of life may, under 
Maritime Conventions Act, 1911 (c. 57), s. 8, be 
brought within two years from the date when the 
loss was caused, notwitlistanding the provisions 
of Fatal Accidents Act, 1840 (c. 93), by which an 
action to recover damages for loss of life must be 
commenced within twelve calendar months after 
the death of deceased person. — T he Caliph, [1912] 
P. 213 ; 82 L. J. P. 27 ; 107 L. T. 274 ; 28 T. L. R. 
697 ; 12 Asp. M. L. C. 244. 

Annotatuma : — FoUd. Tho EnpaiiolutiO, [1920] P. 223. OolUld. 

The Danube 11. (1921), 125 L. T. 156; Tho Kashmir, 

[1923] P. 85. 

6599. Relation to Crown — ^Action by Lords 

Commissioners of Admiralty.] — ^The provisions of 
Maritime Conventions Act, 1911 (c. 57), do not 
bind the Crown, an action by the Lords Comes, 
of the Admlty. in respect of damage to one of His 
Majesty’s ships need not be instituted within two 
years from the date of the damage as provided by 

PART XII. SECT. 6, SUB-SECT. 4. 

0 . Tttjo years .] — ^A suit to recover 
damages for the loss of a ship oa\isod by 


Maritime Conventions Act, 1911 (c. 57), s. 8. — 
The J.OREDANO, [1922] P. 209 ; 91 I., .f. P. 158 ; 
127 L. T. 158 ; 38 T. I.. R. 510 ; 15 Asp. M. J.. C. 
505. 

6600. Cause of action before passing of Maritime 
Conventions Act, 1911 Jc. 57)— Action begun after 
passing of Act.] — ^T he Enterprise, No. 6683, ante. 

6601. Action against Crown servants — Applica- 
tion of Public Authorities Protection Act, 1893 
(c. 61).] — ^Above Act applies to servants of the 
Crown acting within the scope of their public 
duties, & the Act is not impliedly repealed, as 
regards actions in respect of damage by collision, 
by Maritime Conventions Act, 1911 (c. 47), s. S, 
which provides that no action shall bo maintain- 
able to enforce any claim against a vessel or her 
owners, or any other person responsible for the 
fault of the vessel in respect of any damage to 
another vessel unless the proceedings are com- 
menced within two years. 

Accordingly, actions against commissioned 
officers in charge of Mis Mfijesty’s ships for damage 
by collision must be commenced within six montlis 
& not within the period of two years allowed by 
Maritime Conventions Act, 1911 (c. 57 ). — The 
Danube II., [19211 P. 183 ; 90 L. J. P. 314 ; 125 
I.. T. 156 ; 37 T. L. R. 421 ; 05 Sol. Jo. 390 ; 15 
Asp. M. L. C. 187, C. A. 

Annotation : — Refd. The Wilhelmlna, [19231 P. 112. 

6602. Issue of writ within two years — Res not 
within Jurisdiction.] — It is not necessary that, at 
the time of the issue of a writ in rem, tho res should 
be within the jurisdiction of the ct. ; & Maritime 
Conventions Act, 1911 (c. 57), s. 8, which provides 
that in the case of collision or salvage actions the 
proceedings must be commenced within two years 
of the cause of action, is complied with if the writ 
is issued within two years ; the sect, docs not 
contemplate that the aiTest of the res constitutes 
the commencement of the proceedings. 

In general, the ct. will not grant an extension 
of timt^ for the renewal of an unserved writ, whicli 
has not been renewed within the period of one year 
as provided by R. S. C., Qrd. 8, r. 1, if, but for the 
extension of time, the claim would be barred by a 
Statute of Limitations. But, inasmucli as Mari- 
time Conventions Act, 1911 (c. 571, s. 8, contains 
provisoes for extension of time unknown to any 
other Statutes of Limitation, the appheation to 
renew a writ in an action which comes within the 
operation of Maritime (Conventions Act, 1911 
(c. 57), s. 8, must be considered on its merits, & 
if, under the circumstances, the ct. would give 
leave to issue a writ notwithstanding tho lapse 
of two years, the ct. will allow an extension of 
time for the renewal of a writ, the time for the 
renewal of which htis expired. — T he Espanoleto, 
[1920] P. 223 ; 90 L. J. P. 32 ; 125 L. T. 121 ; 30 
T. L. R. 554 ; 15 Asp. M. 1.. C. 287. 

6603. Entry of appearance after two years — 
Whether waiver of benefit of statute.] — ^Maritime 
Conventions Act, 1911 (c. 57), s. 8, provides that 
no action shall be maintainable to enforce any 
claim against a vessel or her ownej's in respect of 
{inter alia) salvage services unless the proceed! 
arc commenced within two years from the da^o 
when the services were rendered : — Held : by 
entering an unconditional appearance to a writ 
issued more than two years after tho date of the 
services, defts. do not waive the right of pleading 
the protection of tlie statute in their defence 
& raising it at the trial of the action. — The 

two years under Lindtatiou Act (XV of 
1877). Art. 36, Boh. 2. — Essoo Biiayaji 
V, The Savitri (1886), I. L, H. 11 
Bom. 183.— IND, 


collision at sea in an action of tort 
founded upon the negllgience of deft, 
or his servants in the manamment of 
his vessel 8c must bo brou^t within 
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Sidi^sects, 4 & 5^ A.] 

Llandovery Castle, [1920] P. 119 ; 80 L. J. P. 
141 ; 124 L. T. 388 ; 15 Asp. M. L. C. 153. 

6604. Effect of decree of Umitation of liability.]— 
A deci'ee of limitation of liability under 1894 Act, 
ss. 503, 504, under which all claims against limita- 
tion fund are ordered to be brought in within a 
certain time, usually three months, does not over- 
ride the provisions of Maritime Conventions Act, 
1911 (c. 57), s. 8, & rival claimants to the limita- 
tion fund are entitled to obje(;t, if more than two 
years have elapsed since the cause of action, to 
Cie claims of pei*sons who havt* not commenced 
pi'oceedings within the statutory period of two 
years provid<*d for in Maiitime Conventions Act, 
1911 (c. .57). 

Generally speaking, however, if the cause for not 
issuing a vTit in respect of the damage sustained 
has been the fact that limitation i)i*oceedings are 
pending, that would be sufliicient ground for the 
exercise of the discretion vested in the ct. under 
Marit ime (Conventions Act, 1911 (c. 57), to extend 
the time for the issue of a writ notwithstanding 
that the period of two year's has expired. — The 
Disperser, [1920] P. 228 ; 89 L. J. P. 257 ; 123 
L. T. 683 ; 36 T. L. P. 578 ; 15 Asp. M. L. C. 112. 

6605. Discretion to extend time — Lack of oppor- 
tunity 'of obtaining necessary Information.] — The 
Cambric (1912), 29 T. L. R. 69. 

6606. Undue delay in making application.! 

— H.M.S. Archer, No. 6553, ante, 

6607. Opportunity of arrest.] — On Sept. 15, 

1916, a collision occurred between the steamship 
P, H, & the steamship C, In an action by the 
owTiers of the P. //. against the owncus of tlie C\ 
the latter pleaded that the fault was that of the C\ 
&/or in the alternative, of the steamship P. Z. 3/. 8, 
then called the F. ; ^ in a separate action the 
owners of the C\ sued the owners of the T’'. The 
two actions were tried in Mar. 1920, & the ct. 
found in boi-h actions that the fault was solely 
that of the F. Thereupon the owners of the 
P. //. issued a writ against the owners of the 
P. Z. M, 8, the F., to recover the amount of the 
damage sustained in the collision wit h the C\ The 
owners of the P. L, M, 8 moved to set aside the 
writ on the ground that, more than t-wo yeai’s 
having elapsed since the date of the collision, under 
Maritime Conventions Act, 1911 (c. 57), s. 8, the 
action was not maintainable — Held : as the 
owners of the P. H, were aware that the ownera of 
the C. blamed the P, Z. M. 8, & there had been 
ample opportunity within the two years of arrest- 
ing her & joining her as a deft., the discretion 
vested in the ct. under Maritime (Conventions Act, 
1911 (c. 57), 8. 8, to extend the time ought not 
to be exercised in pltfs.’ favour ; & the action 
declared not maintainable. — The P. Ij. M. 8 
[1920] P. 236 ; 90 L. J. P. 45 ; 123 L. T. 560 ; 3(5 
T. L. R. 552 ; 15 Asp. M. L. C. 51. 

6608. .] — Pltfs.’ steamship, the Z. Z>., 

& defts.’ steamship the Z. Z., collided in Sept. 

1917. The Z. Z. was at the time & till Mar. 21, 
1919, under requisition. Prom Mar. 25 to Apr. 4, 
1919, she was within the jurisdiction at Barry 
Roads, but not again till Feb. 1920. Pltfs. 
obtained leave on an ex parte application to issue i 
a vTit in Mar. 1920. Defts. now moved to have ' 
the writ set aside. Pltfs. denied & defts. affirmed 
that the period from Mar. 25 to Apr. 4, 1919, had 
provided “ a reasonable opportunity of arresting ” 


the Z. Z. within Maritime Conventions Act, 1911 
(c. 57), s. 8: — Held: there could have been no 
effective ai*rest of the vessel while she was under 
requisition, the period alleged did not constitute 
a reasonable opportunity ” within Maritime 
Conventions Act, 1911 (c. 57), s. 8 . — The Largo 
Law (1920), 123 L. T. 560 ; 15 Asp. M. L. C. 104. 

6609. Limitation proceedings pending.] — 

The Disperser, No. 6604, ayite, 

6610. No knowledge of exact amount of 

claim — Inconvenience & injustice to defendants.] — 
The James Wkstoll (1913), [1923] P. 94, n. ; 132 
L. T. 717, u. ; 16 Asp. M. L. C. 453, n., C. A. 

Anfuitatiovs Apld. KuKhniir, 1 11)211] 1*. 85: Thr 

Arraiz (11)24). i:i2 L. T. 715. Refd. H.M.S. Arrlr r, 

(IIHUJ P. 1. 

6611. No knowledge of exact circumstances 

of damage.] — Maritime ('onvontions Act, 1911 
(c. 57), s. 8, which provides that no action shall lx* 
maintainable to enforce any claim against a vessel 
or her owners in resp(*('t of {niter aim) damages for 
loss of life unless proceedings are commenc(*d 
within two years fi*om the date* wh(*n the loss was 
caused, gives defts. rights which should not witli- 
oui good reason be set aside \md(‘r the proviso in 
the sect, that the ct. may extend tlx* period to 
such extent A on such terms as it thinks tit . The 
mere fact that plft. did not know that lx* had a 
cause of action is not sufficient reason for inter- 
fering with the operation of the statutoi'y limita- 
tion. Pltf. was the mother of an American soldier 
who w’as drowned at sea on Oct. (>, 1918, as tlx* 
result of a collision b(*tween defts.’ steamship A: 
the transport in which he was being carried. 
Pltf. knew that her son had be(*n diowned, but 
was unaWtU’e until the summer of 1922 of the 
precise circumstances under which the loss 
occurred or that she had a legal right of action 
against defts., who had been held })artly to blame 
for the collision. Her writ was issix'd in Dec. 
1922 : — Held : the reason for the* delay in issuing 
the writ was insufficient for the (*xercise of tlx* 
ct.’s di.^^cretion to extend the tinx*. ik. that accord- 
ingly the action was not- maintainable. — The 
Kashmir, [1923] P. 85; 92 L. .f. P. 113; 128 L. T. 
681 ; .39 T. L. R. 197 ; 16 Asp. M. L. (\ 81, 0. A. 
Aiimtiution . : — Apld. The Arraiz (1924), i:J2 L. T. 715. 

6612. Applies to action In personam & 

in rem.] — By Maritime (Conventions Act, 1911 
(c. 57), s. 8, no action is maintainable by the 
ow'ners of any vessel to enforce a claim in respect 
of damage to such vessel occasioned by the faults 
of another vessel unless pro(;eedings are com- 
menced within two years from the date of tin* 
damage ; provided that the ct. may extend such 
time as it thinks fit, & shall if satisfied that then^ 
has been no reasonable opportunity of arresting 
deft.’s vessel within the jurisdiction during the 
period, extend the time so as to give such oppor- 
tunity ; — Held : the whole proviso was applicable 
to actions in rem & in personam alike, & that the 
ct. could therefore at its discretion extend ^he time 
for bringing an action in rem notwithstanding 
that there had been an earlier opportunity of 
arresting deft.’s vessel. — The Arraiz (1924), 132 
L. T. 715 ; 40 T. L. R. 867 ; 16 Asp. M. L. C. 
451, 0. A. 

Sub-sect. 5. — Measure op 
A, In General, 

6613. Full amount of damage — From ship In 
default.] — Term compensation is not very accu- 

a wrong-doer, & the party Injured 1h 
entitled to refdiUUw in mieirrvm, to 
full & complete Indomnliy for all tlio 


SECn*. 6, sub-sect. 6. — A. principle in determining the measure 

M18 i. Fidl avmunt of damage —Fnm of damages in all these cases of collision 

miv in default .] — The fundamental Is that the party to blame is considered 
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ratoly applied to any restitution that falls short 
of a fair & full indemnification. 

^ The ancient general law exacted a full compensa- 
tion out of all the property of the owners of the 
guilty ship, upon the (jomnion principle applying 
to persons undertaking th(* conveyance of goods, 
that they were answerable for the conduct of the 
persons whom they employed, & of whom the 
other parties who suffered damage knew nothing, 
& over whom they had no control (Lord Stowell). 
—The Dundee (1823), 1 Hag. Adm. 109 ; cited 
in 4 L. J. O. S. K. B. at p. 150 ; 166 E. B. 39 ; 
subsequent proceedings (1827), 2 Hag. Adm. 137. 
Annotations -{jOnsHi, Stoomvaart MaafHohajppy Nederland 
V. Peninsular & Uilental Steam Navigration Co. (1882), 
7 App. Cas. 795 ; The Dictator. H 892] P. 304. Reid. The 
Girolamo (1834), 3 Hag:. Adm. 109; The John Drum 
(1840), 1 Win. Pob. 159; Laugton v. Horton (1842). 5 
Boav. 9 ; Cop(» v. Doherty (1858), 31 L. T. O. S. 173 ; 
The Duna (l8fil), 5 D. T. 217 ; The Milan (1801), Lnsh. 
388 ; The Wild llanprcr (18H2), Lnsh. 553 ; Re Salmon & 
Woods, Ex p. Gould (1885), 2 Morr. 137; Coleman r. 
Chamberlain (1890), 25 Q. B. 1). 328. 

6614. Though other concurrent 

cause.] — A successful pltf. in a cause of damage is 
entitled to be reimbursed by deft, to the extent, 
but only to the full extent, of the damage 
occasioned. 

The burden of proving tlie damage done lies 
in the first instances upon pltf., but it is for deft, to 
show that, notwithstanding primd facie evidence 
to the contrary, there was another & concurrent 
cause to which the damage may be attributed. 

If a portion only of the damage is clearly 
attributable to the wrongdoer, & that portion 
cannot be distinguished from the rest, the wrong- 
doer is responsible for the whole damage. 

Even though the injured vessel may have been 
at the time of collision in such a condition that the 
collision occasioned an unusual amount of damages 
a wrongdoer is nevertheless responsible for all tlie 
consequences. 

A schooner, having previously encountered 
severe weather, put into Gibraltar, & while at 
anchor there w'as injured by a steamer. The 
steamer being to blame for the collision, the 
registrar & merchants, considering it iirobabk* that 
the subsequent condition of the vessel was caused 
partly by the previous severe weather & partly by 
the collision, divided the damage ; — Held : on 
behalf of the schooner there was primd facie proof 
that, all the damage was caused by the collision, 
& the owners of the steamer having failed to rebut 
by conclusive evidence such proof, they were 
responsible for all the damage. — The Egyptian 
(1864), 10 L. T. 910 ; 2 Mar. L. 0. 56. 

6615. Both vessels to blame — Apportionment of 
damage.] — Thp) Petersfield v . The Judith 
Kandolph (1789), cited in2Ecc. tStAd. atp. 110, n. ; 
164 E. R. 335. 

Annotaiions : — Consd. Stoomvaart Maatschappij Neder- 


land V. Ponlnsnlar & Oriental Steam Navigation Co. 
(1882), 7 App. Cas. 795. Held. The Monaroh (1839), 1 
Wm. Rob. 21 ; Tlio Jupiter v, Tho Swanland U855), 4 
L. T. 774. 

6616. .] — ^The Tay r. The Commekcb 

(1850), as repoited in 4 L. T. 774. 

Annotations: — ^Befd. The William Frederick, The Byfoged 
Christensen (1879), 4 App. Cas. 669 ; The Olympic & 
H.M.S. Hawke, [1913] P. 214. 

6617. Duty of injured vessel — To mitigate 
damages.] — ^Where one sldp is run down by another, 
through no default, previously to the collision, on 
the part of the ship run down, the fact of the latter 
ship not having taken all proper measures & the 
most prudent means to mitigate the consequences 
of the colhsion, subsequently to its occurrence, 
does not necessarily disentitle her to indemnity 
against the ship running her down. — The Eliza- 
beth V, The Ix)tus (1865), Holt, Adm. 181 ; 2 
Mar. L. C. 238. 

-.] — A person injured must 
ordinarily mitigate damages if he can reasonably 
do so (A. L. Smith. Ii..l.). — The Mediana, [1899] 
P. 127 ; 80 I.. T. 173 ; 8 Asp. M. I.. C. 493, 0. A. ; 
on appeal y sub nom. Mediana (Owners) v. Comet 
(Owners, etc.), The Mediana, [1900] A. O. 113, 
H. L. 

Annjotations Tho Bodlewoll, (19071 P. 286 ; Tho 

Astrakhan, [191 0] l‘. 1 72 ; Tho Tugrela (1913), 30 T. L. R. 
101; Tho Kinffsway, (19181 P. 344 ; Admiralty (IJomrs. 
r. S.S. Valeria, 11922) 2 A. (.*. 242 ; The Moli^re (1924), 41 
T. L. R. 154 ; Admiralty Comrs. v. S.S. (^eklangr. [1926] 
A. C. 637 ; Admiralty (‘omrs. r. S.S. Susquehanna, [1926] 
A. C. 655. 

6619. Improper conduct by claimants — ^Damages 
modlhed.] — Sills r. Brown, No. 6436, ante, 

6620. Deduction of money paid by insurers.] — 

Pltf. sued defts. for damaging his ship hy collision : 
— Held : defts. were not entitled to deduct from 
the amount of damages to be paid by them, a sum 
of money paid to pltf. by insurers in respect of 
such damage. — Yates v, Whyte (1838), 4 Bing. 

I N. 0. 272 ; 1 Arn. 86 ; 5 Scott, 640 ; 7 I.. J. 0. P. 
116; 5L. T. 625; 132 E. R. 793. 

A inwtations : — Apld. Bradbum r. Q. W". Ry. (1874), 31 L. T. 
464. Consd. Jebsen v. East & West India Dock Co. 
(1875), L. 11. 10 C. P. 300 ; Simpson r. Thomson (1877), 
3 App. Cas. 279. Refd. Morgan v. Price (1849), 4 Exch. 
615 ; Kemp r. Halliday (1866), 6 B. & S. 723 ; Dickenson 
r. Jardlne (1868), L. R. 3 C. P. 639 ; Stringt'r v. English 
& Scottish Marine lusce. (1870), 10 B. & S. 770 ; Jamal 
V, Moolla Dawood, [1916] 1 A. C. 175 ; Hill v. Showell 
(1918), 87 L. J. K. B. 1106. Mentd. Midland Insoe. v. 
Smith (1881), 0 Q. B. D. 561. 

6621. Damages less than amount tendered — Re- 
payment of balance.] — The R. W. Boyd (1886), 
cited in [1894] P. at p, 270 ; 43 W. R. at p. 176. 
Annotation -PoUd. The Mona, [1894] P. 265. 

6622. .] — In an notion of dauicige by 

collision defts. admitk»d tlieir liability, & agreed 
to pay a certain percentage of pltfs.* proved, or 
agret*d, damages A taxed costs. The parties being 
unable to agree as to the amount of the damages, 
the cpipstion was, by consent, referred to the 


losses sustained. — Magdalen Islands 
S.S. Co. V. The Diana (1908), 5 E. L. R. 
530.—- CAN. 

6618 ii. .] — The wrongdoer 

In a oolli^on is liable for all the reason- 
able consequences of his negligence, 
such damages as flow dii’ectly & in tho 
usual course of things from the wi’ong- 
ful act. — Crosswkll v. Dabatx (1920), 
47 O. L. U. 354 ; 18 O. W. N. 119.— 
CAN. 

661 3 iii . . ]— ( 1 ) The damages 

to he allowed to owners of cargo for 
the loss thereof by colhsion Is the 
market value thereof to the owners at 
the time & place of delivery, if there is 
one, & If not, the value is to be calcu- 
lated, taking into account among 
other things the cost price, tho ex- 
penses ofwanslt & importer’s profit. 
(2) A schooner cannot be dealt with 
like an ordineur commodity sold every 

J. — ^VOL. XU. 


day, & ill the absence of any market 
value, the question of damages for the 
loss of such vessel, resolves Itself into 
what shall bo deemed its proper value 
to the owners as a going concern, in 
order to determine, which many matters 
have to be considered such as original 
price, cost of repairs, amount of insur- 
ance, etc. — Warren & Starr, Ltd. v. 
The Perknk, [1924] Exch. C. li. 229. 
—CAN. 

6613 iv. .] — In a case of 

total loss, arising from coUisioii, where 
the fault is admitted. It Is the duty of 
the ct. to give the party who has sus- 
tained the injury the full value of his 
ship, as she lav the moment before It 
occurred ; but in doing so, it will 
narrowly investigate her tme market 
value, considering her age, the several 
repairs she had undergone from time 
to time, & the amount for which 


was insured at the date of the accident. 
— The Cumberland (1861), 12 It, 
Jiu*. 399.— IR. 

6620 i. Deduction of money paid by 
i^nsunrsA — Morison & Milne r. Bar- 
TOLMEO & Mabsa (1867), 5 Maeph. (Ct. 
of Sess.) 848 ; 39 Sc. Ji.r. 474.— SCOT. 

f. Riyht to have damages assessed — 
Without admitting liability .] — ^Miller 
V. Powell (1875), 2 R. (Ct. of Sess.) 
976.— SCOT. 

g. Damages mare than amount offend- 
ing ship liable for — Whether court will 
re-open matter.] — The Olga v. The 
Anglia (1905), 42 Sc. L. R. 439.— 
SCOT. 

h. Duty of injured vessel — To 
mitigate oawuioca.l— S.S. Baron Ver- 
non V. S.S. Metaoama, [19271 S. O. 

3 F 
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Sect, 6. — General incidence and extent of lidbility : 

Snh-secU 5, A. ^ B, (a) (b),] 

registrar & merchants. Before the lioaring of the 
reference defts. tendered & paid into ct. £750 in 
satisfaction of the claim. Pltfs. did not accept 
the amount tendered, & the reference proceeded. 
The registrar, by his report, found that, at the 
agreed percentage, the sum due from defts. was 
£713 105. with interest at 4 per cent, to the date of 
tender. Pltfs. applied under R. S. C., Ord. 22, r. 6, 
for payment out to them of the amount tendered, 
viz. £760 : — Ifeld : pltfs. were only entitled to the 
amount due, viz. £713 16a., with interest, as, 
except the rules expressly deling with the mode 
of payment of money into & out of ct. in Admlty. 
actions, the provisions of R. S. C., Ord. 22, do not 
affect the Admlty. practice relating to tender. — 
TiiE Mona, [1894] P. 266 ; 63 L. .T. P. 137 ; 71 
B. T. 24 ; 43 W. R. 173 ; 7 Asp. M. L. O. 478 ; 6 
R. 707. 

Apld. The Chlltonford, [1901] W. N. 48. 

Be!d. The Vulcan, [1898] P. 222. 

6623. Necessity for actual pecuniary loss.] — 

No. 7 STEAjtf Sand Pump Dredger (Owners) r, 
Greta Holme (Owners), The Greta Holme, No. 
6689, post. 

6624. .] — ^The P., an oil tanker belonging to 

the Admlty. A engaged in supplying oil fuel to the 
Fleet, was damaged in a collision with resps.* 
steamship. Resps. admitted liability, & the 
damages were referred to the regist ar & merchants 
for assessment. The Admlty. owned a number of 
tankers, some of which they from time to time 
chartered for commercial purposes, but it was 
admitted that neither the P. nor the P., which took 
her place while she was being repaired, would have 
been chartered. The registrar awarded the Admlty. 
in respect of loss of use of the P. during the time 
occupied by the repairs a sum based on her com- 
mercial value if she had been let on hire, namely, 
£200 per diem; but the President remitted the case 
to him for reconsideration on the ground that he 
had adopted a wrong basis of assessement : — Held: 
the damages ought not to be assessed on the 
footing that the P. should be treated as a ship to 
be let out on a mercantile charter, but should be 
assessed on the principle of The Greta Holme, No. 
6689, post, with such rates of interest & depreciat ion 
as the evidence might justify. 

The P.'s services during the time of repair were 
lost. . . . The loss of user for the time of repair 
made the P.'s then capital value infructuous for 
the time being (Lord Hummer). — ^Admhialty 
Combs, v. Susquehanna (Owners), The Susque- 
hanna, [1926] A. C. 666 ; 96 ].. J. P. 128 ; 136 
L. T. 466; 42 T. L. R. 639 ; 17 Asp. M. L. C. 81 ; 
33 Com. Oas. 1, H. L. 

Annotation : — ^Batd. Admiralty Comrs. v. S.S. Cboklaugr, 

tl926] A. C. 037. 

6625. Interest on capital value — ^Where material 
for assessment wanting.] — ^The Ieala, No. 6677, 
posh 

Reference to registrar Sc merchants.] — See 

Admiralty, Vol. I., pp. 215-221, Nos. 1390-1477. 

B, Loss of Profits. 

(a) In General. 

6626. Whether actual loss necessary — Loss of 
anticipated profits.] — ^Where a party who has 
received a damage by collision, claims to be iin- 
demnified for a conseq^uential loss, arising from the. 
non-employment of ms vessel whilst under repair, 
he is bound to prove that he has sustained a direct 
At positive loss ; ^ it will not be sufficient to aver 
tlw the vessel, if she had not been detained in 
dock, might have earned certain probable freight, 


Navigation. 

Claim of a steam co. for demurrage, at the rate 
of £20 per diem dm^ing the repairs, as being the 
amount at which the vessd might have been hired, 
not allowed by the I'egistrar & merchants, & the 
objection to their report upon this ground over- 
ruled. 

Upon general principles a party who has sus- 
tained a damage by collision is entitled to be put, 
as far as practicable, in the same condition as if 
the injury had not been suffered (per CuR.). 

In order to entitle a party to be indemnified for 
... a consequential loss, being for the detention of 
liis vessel, two things are absolutely necessary — 
actual loss, & reasonable proof of the amount (per 
Cur.). — The Clarence (1850), 3 Wm. Rob. 283 ; 
7 Notes of Cases, 579 ; 14 Jur. 557 ; 166 B. R. 
968 ; sub nom. The Catherine v. The Clarence, 
5 L. T. 121. 

Annotations : — Consd. The Argrentino (1888), 13 P. D. 191. 
Be!d. The RlsolutX) (1883), 8 V. D. 109 ; The City of 
Peking: (1800), 15 App. Cas. 438 ; Comet (Owners) i». S.S. 
Mediana, The Modiana (1899), 80 L. T. 173 ; The Kings- 
way, [1918] P. 344. 

6627. Under existing contract.] — 

A collision occurred between two vessels, the A. Sc 
the G., shortly after a contract had been made by 
the ownci*s of the A. tliat upon the completion of 
her then voyage slie should proceed upon anotlier 
voyage. The repairs to the A. made necessary by 
the collision could not be completed in time to 
enable her to fullil the contract. In an action by 
the owners of the A . against 4^he ownei’S of the G. 
the former claimed damages in respect of the loss 
of the earnings which would have been derived 
from the employment contracted for : — Held : the 
damages claimed wore not too remote, but flowed 
directly & naturally from the collision, & such 
damages should be allowed as would represent the 
loss of ordinary &; fair earnings of such a ship as 
the A., having regard to the fact that the contract 
had been entered into. — G racib (Owners) v. 
Argentino (Owners), The Argentino (1889), 14 
App. Cas. 519 ; 69 L. J. P. 17 ; 61 L. T. 706 ; 0 
Asp. M. L. C. 433, H. L. 

Annotations: — CODSd. The Kate, [1899] P. 1G5 ; The 
Haeine, [1906] P. 273. Distd. The Jiodlewell, [1907] P. 
286 ; liomorquagre ii Helioe (Soc, Anon, de) v. Bonnettn, 
[1911] 1 K. B. 243. Apld. H.M.S. London, [1914] P. 72. 
Con«d. The Phllade]phla, [1917] P. 101 ; The Kingrsway, 
(19181 P. 344. Apld. The Voraston, [1920] P. 12. Consd. 
Admiralty Comrs. v. S.S. Valeria, [1922] 2 A. C. 242 ; 
The San Onofi*e, [1022] P. 243 ; The Susquehanna, [1925] 
P. 196. Apld. The Chekiang, [1925] \\ 80. Reid. The 
City of Lincoln (1889), 15 P. D. 15 ; The City of Poking 
(1890), 15 App. Cas. 438 ; The Walter D. Wallet, 11893J 
P, 202 ; Sholboumo v. Law luvcstiuurit & Iiisce. Corpn., 
[1898] 2 g. B. 626; Griffith v. Clay, [1912] 2 Ch. 291 ; 
Cointat v. Myham, [1913] 2 K. B. 220 ; Quirk v. Thomas, 
[1916] 1 K. B. 516 ; Spalding v. Gamago (1918), 35 R. P. C. 
101 ; Wilson v. United Counties Bank, [1920] A. C. 102 ; 
S.S. Celia V. S.S. Voltunio. [1921] 2 A. C. 544; Elliott 
Steam Tug Co. v. Shipping Controller, [1922] 1 K. B. 
127; ThoZelo, [1922] P. 9. 

6628. Ship working at loss to establish 

new trade.] — In the case of a vessel worked at a 
loss to establish a new trade, & temporarily put 
out of employment whilst undergoing repairs 
necessitated by a collision, the contingent profit 
which may hereafter be earned, when the trade is 
established, & rates become remunerative, is too 
remote to bo taken into consideration as special 
damage, &, in such a case, there being no loss, 
apart from actual expenses, which can be shown to 
result from the deprivation of the use of the vessel, 
general damages are also not recoverable from the 
owner of the wrongdoing ship. — ^T hb Bodlewbij:., 
[1907] P. 286 ; 76 L. J. P. 61 ; 96 L. T. 864 ; 23 
T. L. R. 866 ; 10 Asp. M. L. C. 479. 

6629. What profits recoverable — Salvage.]— In a 
cause of collision the protest of the master of a 
(<;>reigQ vessel, which being in distress was in tow 
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by the vessel inin foul of, is res infer alios acta^ & 
not admissible evidence where no necessity exists. 
The ct. may order compensation for consequential 
damage.—THB Betsy Caines (1826), 2 Uag. 
Adm. 28 ; 166 B. R. 164. 

Annotations : — Bistd. Romorquofiro i\ Holico (Soc. Anon, do) 

- ttB. [1911] 1 K. B. 243. Refd. The Argentlno 

6630. Loss of charterparty — Less saving of 

wear & tear.] — barque, lying in the Madras 
Roads, was chartered to proceed to the Coromandel 
coast, & there load a cargo for London, at a freight 
of 65s. per ton. When about to proceed to her 
loading port she was run into &r seriously damaged 
by a ship whose owners admitted their liability for 
the collision. At a reference before the registrar, 
assisted by merchants, to assess the damages, it 
was proved that, owing to the bfirque having been 
delayed at Madras for repairs, rendered necessary 
by the collision, the charterers had acquired a 
light to cancel the charterparty, & that they had 
cancelled the charterparty ; afterwards, when the 
repairs were completed, the barque being unable to 
procure more profitable employment, sailed from 
Madras for London with cargo, at a freight of 46s. 
per ton. The registrar disallowed a claim made by 
pltfs. in respect of tlie loss of the charterparty so 
cancelled, & pltfs. appealed to the ct. : — Held : the 
case must be again refeiTed to the registrar, with 
directions to include in the amount of damages a 
sum in respect of the loss of the charterparty. 

Among the deductions . . . will have to be con- 
sidered . . . the saving of what is called wear &; 
tear of the vessel (8m Robeut PiiiUimoHE). — 
The op India (1876), 1 P. D. 466 ; 45 L. .T. P. 
102 ; 35 L. T. 407 ; 25 W. R. 377 ; 3 Asp. M. L. i\ 
261. 

Annotations .’—Consd, Tho ArfiroiiUno (1888), 13 P. D. 191. 

Reid. The City of (Jbostor (1884), 9 P. D. 182 ; The Kate, 

[1899] P. 1G5. 

6631 . Profits earned by substituted ship.] — 

The Yokkshireman (1827), 2 Hag. Adm. 30, n. ; 
166 E. R. 165. 

6632. .] — The vessel C,, which was 

proceeding in ballast to Montreal to load a cargo 
of grain for the Ignited Kingdom pursuant to 
chaiterparty, was injured by collision with another 
vessel, & compelled to put into port to repair. The 
repairs necessarily occupied so long a time that it 
was not reasonably possible for the C. to have 
arrived at Montreal in time to fulfil her charter 
before the navigation of the St. Lawrence was 
stopped by ice for the winter. In these circum- 
stances the owners of the C. abandoned the charter, 
& it was found that they acted prudently in so 
doing : — Held : the loss arising from the abandon- 
ment of the charter was a loss caused by the 
collision.— The Consett (1880), 5 P. D. 220 ; 6 
Asp. M. L. C. 34, n. 

Annotations: — Consd. Tho Argeiitino (1888), 13 P. D. 19). 

Refd. Tho Kato, [1899] P. 165. 

6633. Anticipated profits under existing 

contract.] — Gracie (Owners) v. Argentino 
(Owners), The Argentino, No. 0627, ante. 
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6634. Loss of freight.] — The Norham 

Castle (1896), 11 T. Jj. R. 321. 

6635. .] — In 1017 a sliip, which had 

been chartered by the Admlty. was damaged owing 
to a collision with another ship, the latter being 
solely to blame, & was detained for a week for 
repairs. At the time of the collision the chartered 
ship was used as an ordinary trading vessel for 
freight. In assessing the damage caused by the 
detention of the ship for repairs : — Held : the 
measure of damages was the amount of freight 
which, but for the accident, the ship would have 
earned during the period of detention, plus working 
expenses, &; was not the sum of the actual out of 
pocket expenses, including the cost of the hire of 
the ship, to which the Admlty. were put during 
that period. — Admiralty Oomrs. S.8. Vat.eria, 
The Valeria (No. 2), [1922] 2 A. C. 242 ; 92 
].. J. K. R. 42 ; 128 L. T. 97 ; 1(» Asp. M. L. (’. 
2.5, H. 

A toMtaf ions :~Con8d, Tho Cliekiun^, [1925] P. 80; Ad- 

mira]ly Comi-s. r. S.S. Siisgiiohannu. |192C] A. C. G5.'>. 

Refd. Granby r. Bakewell U. 1). C. (1923), 87 J. P. 105. 

6636. Towage remuneration.] — ^A steam 

tug belonging to pltfs. was engaged under a towage 
contract in towing a ship when a steamship belong- 
ing to deft., by the negligence of deft.’s servants, 
came into collision with & sank the tow. No 
damage was caused to the tug or her equipment by 
tlu* collision. In an action brought by pltfs. to 
recover from deft, as damages the amount of 
towage remuneration wliich they would have 
earned if they had completed the towage contract ; 
— Held : pltfs. had no cause of act ion, for, althougli 
tliere was negligence on the part of deft.’s servants, 
tlie loss of towage remunc'ration was not damage 
to pltfs. which was the direct consequence of the 
negligence so as to be recoverable in law. — SocHtr^ 
Anonyme dk Remorquage k n^iLicE r. 
BENNErrs, [19111 1 K. B. 243; 80 Ju J. K. B. 
228 ; 27 T. L. R. 77 ; 10 Com. Cas. 24. 

Amiotaiions : — Refd. Elliott Stoam Tiipr Co. v. Shipping: 

Controller, [1922] 1 K. B. 127 ; The Zulu, [1922] P. r 

Fishing vessels .] — See Sub-sect. 5, B. (6), 

post. 

Where ship total loss .] — See Sub-sect . 6, .1., 

Loss of profits recoverable as demurrage.] — 

See Sub-sect. 6, C., post, 

(b) Fishing Vessels, 

6637. What damages recoverable.]— The Wan- 
derer V, The Kgningsberg (1839), 0 L. T. 616. 

6638. .] — The Maria Anna (1856), 6 L. T. 

775. 

6639. Freight paid to substituted vessel.] — 

The Yorkshireman (1827), 2 Hag. Adm. 30, n. ; 
166 B. R. 155, n. 

6640. Damages for loss of fishing.] — Pltfs.* 

steam trawler was sunk by collision between it & 
defts.’ steamship, the latter vessel being along to 
blame : — Held : a claim by pltfs. for loss of 
fishing till they got a new vessel to replace the one 


PART XII. SECT, 6, SUB-SECT. 6.— 
B. (a). 

66361. Wkat profits recover able— Tow- 
age rcmwncrflrfum.]— The loss of profit 
resulting: from the layine:-up of a tug: 
while her master & engineer were in 
attendance at the Wreck Comrs.* Ct. 
of Iny6Btig:atlon ; — Held : not to bo an 
Item whioh should be allowed on the 
assessment of damagres arising: out of a 
oolllalon between the tug: &; another 
vessel. — The Clbbvb v. The Prince 
Rupert (B. O.). [1918] 1 W. W. B. 
845.-— CAN. 

k. Anticipated profits ,] — The 

profits that would have been made If 


the collision had not taken place are 
recoverable as part of tho damages, & 
are not too remote. — Lake Ontario & 
Bay of Quinte Stkai^iboat Co., Ltd. 
V. Fulford (1909), 12 Exch. C. K, 483. 
—CAN. 

l. For delay — Detention of ship 

not fruslcdino vovaues,y~YiT^TJWiK S.9. 
Co. V. Ropnbr Shipping Co., [1923] 
S. C. 674.— SOOT. 

m. Deduction from estimated pro- 
fit ,] — In an action of damage at the 
instance of the owners of a ship which 
had been sunk in a collision, the pur- 
suers claimed to include in the damages 


sued for tho estimated profit on the 
voyage which was lost In consequence 
of the collision, & offered a deduction 
of 10 per oent. from that estimated 
profit in respect of special contin- 
gencies ; — Held : 10 per cent, was a 
reasonable deduction in respect of 
special oontlng:encle8. — S.S. Baron 
Vernon v, S.S. Mbtagama, [1927] 
S. C. 498.— SCOT. 

PART XII. SECT. 6, 8UB-BS0T. 6.— 
B. (b). 

6640 1 . What damages reenverabU — 
Damages for loss of fishing.] — ^Lanoiulb 
8 F 2 
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Sect. 0. — General incidence and exfcni of liahilUy: 

Sub-sect 5, B. (b), C\ A' D.] 

that was sunk was not maintainable. — T he 
Anselma de Larrinaga (1913), 29 T. L. R. 687. 

6641. Value of fish caught by other 

vessels.] — A fishing boat was run down by a vessel 
& was in consequence prevented for some time 
from continuing her fishing operations, & she 
obtained judgment against the vessel. The 
registrar estimated part of the damage sustained 
by the fishing boat at a sum which he arrived at 
by considering the value of the fish caught by 
other boats during the absence of pltf.’s vessel : — 
Held : a proper mode of estimating these damages. 
—The Risoluto (1883), 8 P. D. 109 ; 62 L. J. P. 
40 ; 48 L. T. 909 ; 31 W. R. 657 ; 5 Asp. M. L. C. 93. 
Antwtaiion : — ^Refd. The Argentino (lSvS8), 13 P. D. 191. 

C. Demurrage, 

6642. Where vessel sunk & value allowed as 
total loss.] — Wliero a vessel is sunk in a collision, 
A: compensation is awarded by the Ct. of Admlty. 
to the full value of the vessel as for a total loss, 
pltf. will not be entitled to recover anything in the 
nature of a demiurage for loss of the employment 
of his vessel or his own earnings in consequence of 
the collision. — T he Columbus (1849), 3 Wm. Rob. 
158 ; 6 Notes of Cases, 671 ; 13 Jur. 285 ; 166 
E. R. 922. 

Annotations: — Consd. British Columbia Saw -Mill 0(». v. 
Ncttlesbip (1868), L. R. 3 C. P. 499 ; Tho Kate, [1899] 
P. 165. Refd. Tho aydo (1856), Sw. 23; Harrison i\ 
R.. The Levin Lank (1856), 10 Moo. P. C. C. 202 : The 
Linda (18.57), 30 L. T. O. S. 234 ; The Argentino (1888). 
13 P. D. 191 ; The Racine, [1906] P. 273 ; The Phila- 
delphia, [19171 P. 101. 

6643. What included — Loss of profit.] — T he 

Hebe (1847), 2 Wm, Rob. 530 ; 5 Notes of Cases, 
176 ; 5 L. T. 121 ; 166 E. R. 855. 

6644. .] — H.M.S. INFI.EXIBLE. No. 

6046, post 

6645. .] — Heard r. Holman, No. 

6647, post 

6646. Expenses of detention.] — (1) Where 

the collision makes the hiring of a steam tug 
necessary, the cost of the tug must be allowed, 
though the vessel would probably have hired a 
steam tug had there been no collision. (2) Dis- 
count is to be deducted where it has been paid, or 
might have been demanded & obtained. (3) The 
whole actual damage caused by the collision must 
be allowed. (4) Demurrage includes expenses of 
detention & loss of profit, & to that extont must 
be allowed. — H.M.S. Inflexible (1857), Sw. 200 ; 
28 L. T. O. S. 374 ; 5 W. R. 517 ; 166 E. R. 1094. 

Annotations: — As to (4) Apld. The City of Peking (1890), 
15 App. (IJafl. 438. OcneraUy, Befd. The Argcntlno (1888), 
13 P. 1). 191. 

6647. .] — The ship A,, insured in a 

club, of which defts. were managers, by one of the 
conditions of which it was provided that, in case 
of damage or loss by contact which any ship in 
this association may do to others, this society 
shall be liable to contribute its proportion, but 
not beyond the sun insured, & also law costs given 
in any suit or action defended by the previous 
consent in writing of the managers upon this 


policy,” ran into & damaged pltfs.’ ship B, The 
owners of the injured vessel caused the ship A. to 
be arrested under process from the Admlty. ct. ; 
whereupon her owner & defts., in order to procure 
her release, agreed that they or one of them would 
pay them “ the amount of damage which the said 
ship B, has received from the said collision, &; also 
the costs of tlio proceedings in the Ct. of Admlty. 
against the ship,” to be ascertained, in case of 
dispute, by R., the average stater : — Held : ” the 
ship B,” meant ” the owners of the ship B.,” & 
pltfs. were entitled to recover the same measure of 
damages under the agreement that they would 
have been entitled to in the proceedings in tho 
Admlty. Ct., viz. the expenses of repairing their 
vessel, tho costs incurred in the arrest & detontion 
of the A., & the loss of freight during the time the 
B.’s repairs were going on. — H eard v, Hoiman 
( 1865), 19 C. B. N. 8. 1 ; 6 New Rep. 150 ; 31 
L. J. C. P. 239 ; 12 L. T. 455 ; 11 ,Tur. N. S. 544 ; 
13 W. R. 745 ; 2 Mar. I.. C. 203 ; 144 E. R. 685. 
Annotation ; — Refd. Tho Argcntlno (1888), 13 P. D. 191. 

6648. Probable earnings of ship during de- 

tention — Net earnings.] — In fixing tlie amount of 
demun'age to be paid for the detention of tlie 
vessel during the repairs, a deduction must be 
made from tlie gross freight of so much as would 
in ordinary cases be disbursed on account of the 
ship’s expenses in the earning of the freight. — 
The (tazelijs (1844), 2 Wm. Rob. 279 ; 3 Notes of 
Cases, 75 ; 8 Jur. 428 ; 166 E. R. 759. 

Annotations: — Refd. The Hebo (1847), 5 Notes of Cases, 

176; The Cohmibus (1850), 3 Wm. Rob. 158; The 

Clyde (1856), Sw. 23 ; The Halley (1867), L. R. 2 A. & K. 

3; Tho Star of India (1876), 35 L. T. 407; The Argentino 

(1888), 13 P. D. 191 ; The Munster (1896), 12 T. L. R. 

261 ; The Kale (1899), 08 L. J. i\ 41. 

6649. .] — The Matchless (1846), as 

reported in 5 L. T. 121. 

6650. Length of time vessel thrown out of 

usual employment.] — The true measure of the 
length of demurrage caused by a collision is tho 
length of time which, by reason of the collision, 
the vessel has been thrown out of her usual em- 
ployment.— T he Black Prince (1862), lAish. 568 ; 
1 Mar. L. C. 251 ; 167 E. R. 258. 

Annotatvms : — Distd. The City of Peking (1890), 15 

Cos. 438. Consd. S.S. Mediana v. Comet (Owners), The 

Mediana, [1900] A. C. 113. Refd. The Argentino (1838), 

13 P. D. 191. 

6651. Time In dock for repairs.] — Dodson 

V. Dendy (1837), 9 L. T. 811, N. P. 

6652. .] — Dobson v, Dunn (1839), 9 

D. T. 811. 

6653. Warship.] — A Danish warship 

was just completing a long winter training cruise 
when she came into collision, in the Sound, with a 
British vessel, & in an action of damage by collision, 
brought by the Danish Govt, against the owners 
of the British vessel, the British vessel was found 
alone to blame. In ordinary course, the warship 
would have been docked & overhauled, & not put 
into commission until three months liad elapsed, 
& would then have been used for a summer graining 
cruise. Before the expiration of the three months 
the repairs necessitated by the collision were 
executed, & the vessel ready to be put into com- 
mission. At the reference for the assessment of the 


r. Ernst (N. S.) (1906), 2 E. L. R. 56. — o. Estimaied value of pro- 

CAN. spective catch of fish.Y^ln case of a 

n. Valtte of hire of craft .] — collision between a steamship & a 

In an action for damages caused bv a fishing schooner owing to tho fault of 

<?r>lllBlon with a fishing craft, where It former, bv which the fishing 

was shown the owner had lost a week’s vessel Is so much Injured as to prevent 

fishing by reason of the collision, the 1*©^ continuing on her trip to the 

measure of damages will be represented grounds, tho fair measure of damages 

by the value of her hire for one week, & tbe estimated value of a prospective 
not the raeculat.ive prospects of the catch of fish by the injured vessel bad 

fishery . — ]&no tj. Kkkpino (1883). 0 ebe been permitted to prosecute her 

Nfld. L. R. 616. — ^NFU>. trip. — R heiniiabdt u. Thb Capb 


Brkton (1916), 15 Exch. C. R. 98; 
20 I). L. H. 989.*— CAN. 
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p. Allanmnce for loss of time ,] — 
The measure of damages for the 
detention of a vessel after a oollisJon Is 
the amoimt she could have earned 
while unemployed bv reason of it. — 
The Normanton (1877), 3 Q. L. R. 
808.— CAN. 
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damage sustained by the warship a claim of £1,500 
for the loiM of the use of the vessel was disallowed. 
On objection to the report : — Held : the principles 
laid down in Tfie Mediana, No. 6018, an/e, with 
reference to damages for deprivation of the use of 
a chattel, were applicable to the case of a warship, 
&, therefore, as, by reason of the wrongful act of 
defts., the Danish Govt, had not for a period of 
twenty- two days, during which the repairs rendered 
necessary by the collision were being executed, 
had the vessel imder their control for use if they 
wanted her, the registrar was directed to assess 
the damages on the basis of that portion of the 
three months, thereby reducing the amount 
claimable under the head of deprivation of the 
use of the vessel to something under £400. — The 
Astrakhan, [1910] P. 172 ; 79 L. J. P. 78 ; 102 
L. T. 539 ; 20 T. L. R. 329 ; 11 Asp. M. L. C. 390. 
Anmttuiion : — Retd. Admiralty Conu’S. v. S.S. Chekiang. 

A. C. 037 . 

6654. Transaction of business con- 

nected with coilision.] — Demurrage is allowed to 
the owners of a ship damaged by collision during 
the time that she has been necessarily delayed for 
tJie purpose of effecting the repairs rendered 
requisite by the collision, & of transacting business 
unquestionably connected with the collision. 

^ the master has, in some circumstances, the 
duty cast upon him of acting as agent for the 
cargo as well as the sliip, the making a prok^st ^ 
obtaining the necessary official documents in a 
foreign poi*t relating to the damage done to both 
ship & cargo is business unquestionably connected 
with the collision. Delay in their preparation 
caused by the dilatoriness of the foreign authorities, 
&> by no default of the master, is chargeable to tlu* 
collision. — T he City of Buknos Ayres (1871), 25 

L. T. 672 ; 1 Asp. M. L. (J. 109. 

6655. Necessity to prove actual loss.] — 

The Clarence, No. 0020, ante, 

6656. .] — The Gll^.nfinlas, 

[1918] P. 303, n. ; 122 L. T. 055, n. ; 14 Asp. 

M. L. C. 594, n. 

Aniwtation: — Apprvd. Tlio Kiagsway. [1^18] P. 34 J. 

6057 , Work of ship done by 

substitute ship at defendants’ expense.) — Indem- 
nity for consequential loss from detention of a 
vessel can only be recovered where there has been 
actual loss resulting therefrom, & reasonable proof 
of its amount. In estimating damages resulting 
fix)m a collision : — Held : a claim for demurrage 
during the detention of the injm’ed vessel in port 
whilst a substituted vessel, belonging to the same 
owners, was doing at defts.’ expense & indemnity 
for loss occasioned by the substitution, the work 
which the injured vessel ought to have done, must 
be disallowed. — T he City op Peking v. Com- 
PAGNIE DE8 MeSSAGERIES MaRITIMES, ThE ClTY 
OP Peking (1890), 15 App. Cas. 438 ; 59 L. J. P. (h 
88 ; 63 L. T. 722 ; 39 W. K. 177 ; 0 Asp. M. L. C. 
572, P. C. 

Annotcdi&tis : — Expld. 8.8. Mediauu. r. Coinui (Owners), 

The Medlana, [19()0J A. C. 113. Consd. The Kliigsway, 

[1918] P. 344. Reid. The Emerald (1890), 80 L. T. 178, u.; 

Admiralty Coinrs. r. 8.S. Susciuehaniia, The Susquehanna, 

[1926] A. C. 655. 

0056 , Permanent repairs.] — The 

Kingsway, No. 6671, post. 

0059 , Extension beyond time actually 

under repair — Strike.] — ^By reason of a collision, 
due to the negligence of those in charge of another 
vessel, pltfs.* vessel was obliged to go into d;y 
dock to repair the damage sustained, &, whilst 
there, delay ocemTed owing to a strike of workmen. 
On objection, on the ground of remoteness, to tlie 
allowance by the registrar of an item in pltfs.’ 
claim in respect of t his delay : — Held : the item, 
covering the loss of the use of the vessel during 


the period of the strike, was properly allowed in 
accordance with the principles of the common law, 
for the loss flowed directly, naturally, & in the 
usual or ordinary course of things from the proxi- 
mate cause, namely, the negligence of defts. in 
bringing about a collision with pltfs.* vessel, & 
thereby rendering it necessary to dry dock hex 
for the purpose of repair. — H.M.S. London, [1914] 
P. 72 ; 83 L. J. P. 74 ; 109 L. T. 960 ; 30 T. L. R. 
196 ; 12 Asp. M. L. C. 405. 

AnnotcUiona: — Distd. Tho Kafuo (1919), 123 L. T. 559 ; 

The Charles lo Boreuo, [1920] P. 15, n. 1. Reid. Tho 

Anierika, [1914JI\167; He Polomis & Furnoss, Withy, 

[1921] 3 K. B. 600. 

6660. Loss of convoy.] — On 

Jan. 13, 1918, pltfs.’ steamship A, was damaged 
in a collision w ith the steamship F., whose owners 
admitted liability, Ac the damages were referred 
to the registrar for assessment, but for the repairs 
rendered necessary by the collision the A, would 
have sailed in convoy on Jan. 15. The next 
convoy with which the A, was able to sail did not 
leave until Jan. 31. The actual repairs to the A. 
occupied only four days : — Held : the delay flowed 
directly from the collision, the damage thereby 
suffered by pltfs. was not too remote, & accordingly 
pltfs. were entitled to sixteen days’ demurrage. — 
The Veraston, [1920] P. 12 ; 89 L. J. P. 7 ; 122 
L. T. 750 ; 36 T. L. R. 30 ; 14 Asp. M. L. C. 595. 

6661. Compliance with Govern- 

ments requirements.] — T he Charles le Borgne, 
[1020] P. 15, n. 1. 

Amwtatiom : — Folld. Tho Kafuo, [1920 J 1*. 15, ii. 2. Distd. 

The Veraston, [1920] P. 12. 

0002. .J — The Kafue, 

[1920] P. 15, n. 2 ; 123 L. T. 559 ; 15 Asp. M. L. C. 
48. 

Annotation : — Distd. Tho Veraston, [1920] P. 12. 

6663. Annual relit simul- 

taneously effected.] — Resps.’ steamship collided 
with H.M.S. Cairo, a light cruiser, Ac damaged her. 
Resps. admitted liabihty for the collision subject 

a reference to the registry for ilie assessment of 
damages. The Cairo was temporarily repahed at 
Hankow, Ac she then proceeded to Hong Kong for 
permanent repairs. She was shortly duo for her 
annual refit, & after her arrival at Hong Kong the 
Admlty. decided to do both sets of repairs at the 
same time. The combined operations occupied 
about eight weeks, but the registrar found that the 
time i)roperly allocated to the collision repairs was 
twenty days, Ac, in respect of the loss of the use 
of tho Cairo, he allowed a sum of £100 per diem, 
this sum being calculated on the basis of 5 per 
cent, per annum on the estunated capital value of 
the ship at the time of the collision ; — Held : the 
fact that the Admlty. took the opportunity of the 
docking i»equired for the collision repairs to do the 
refitment repairs, which had not become necessary 
at the time of the collision, was not a groimd for 
reducing the liability of resps. io make good tho 
damage caused by the collision, Ac the registrar 
liad rightly allowed damages as for the total 
deprivation of tlie use of the vessel for the twenty 
days. — ^A dmiralty Comrs. v. S.S. Chekiang, 
[1920] A. C. 637 ; 95 L. J. P. 119 ; sub nom. The 
Chekiang, 135 L. T. 450 ; 42 T. L. R. 634 ; 17 
Asp. M. L. C. 74 ; 32 Com. Cas. 91, H. L. 

Annotaiixm : — Consd. Admiralty Oomra. v, S.S. Susque- 
hanna, Tho Susquehanna, [1926] A. C. 655. 

Damages assessed in foreign currency— Rate of 
exchange.] — See Money Ac Moneylending, Vol. 
XXXV., p. 174, No. 39. 

/>. Compensation for Depreciation in Value. 

6664. In addition to expenses of repairs.]-— A 

yacht belonging to pltf. having been sunk in a 
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collision, & evidence having been given that her 
marketable value was depreciated ; — Held : in 
addition to the claims made for repairs, pltf. was 
entitled to be paid such sum as would compensate 
for the impaired value. — T he Georoiana v. The 
Anglican (1872), 21 W. R. 280. 

6665. In addition to damages for injury to pro- 
perty.] — ^Admiralty Ck)anis. v, Susqitehanna 
(Owners), The Susquehanna, No. 6024, ante. 

E. Repairs, 

6666. Full expenses recoverable — For necessary 
repairs.] — ^Alexander v, Ditchburn (1837), 5 

L. T. 121. 

6667. .] — Heard r. IIOLMAN, No. 0647, 

ante, 

6668. Though value of ship conse- 

quently enhanced.] — ^The owners of a ship damaged 
by collision are entitled to the full expenses of 
repairing her fitting her for sea, though such 
repairs may'make her more valuable than she was 
before the collision. If the charges are extrava- 
gant they must be reduced, but for necessary 
i*epairs* the owners have a right to be reimbursed ; 
& the evidence of skilful persons who saw the ship 
after the collision is the best proof of that necessity. 
— The Pactolus (1856), Sw. 173 ; 28 L. T. O. S. 
220 ; 5 W. R. 167 ; 166 E. R. 107;). 

An7iof4tti(m8 : — ApM. Tho Munster (1896), 12 T. L. U. 264. 

Befd. Southern Ry. v, Gosport Corpn. (1926), 135 L. T. 

630. 

6669. .] — ^The Munster (1890), 

12 T. L. R. 264. 

6670. Repairs necessary for 

reconditioning.] — ^A successful pltf. in a collision 
action is entitled to have his ship put into the same 
condition in which it was previous to the collision 
at the cost of the wrongdoer in’espective of tho 
fact that some of the repairs necessitated by the 
collision would shortly have been necessary to 
enable the ship to pass her classification survey, 

in estimating the amount of the wrongdoers 
liability no deduction can be made on this account. 
— The Bernina (1886), 65 L. T. 781 ; 6 Asp. 

M. L. C. 65. 

Annotations: — Apld. Tho Munster (1896), 12 T. L. R. 264. 

Beid. Southern Ry. v. Gosport Corpn. (1926), 135 L. T. 

630. 

6671. Expenses of prospective repairs.] — ^Pltfs.’ 
steamship received damage in a collision for which 
defts,’ steamship was alone to blame. Sufficient 
repairs, which took four days, were effected to 
enable the vessel to continue her voyage. At the 
time the reference to assess the damages was held 
no permanent repairs had been effected, & it was 
improbable that any such repairs would be effected 
before the end of the war. The district registrar 
allowed, in addition to the cost of the temporary 
repairs, (a) a sum for demurrage incun'ed by 
reason of the temporary repairs ; (b) a sum in 
respect of the permanent repairs wliich would 


have to be done to restore tho ship to the same 
condition as before the collision ; & (c) a sum 

for the prospective loss of time during the execu- 
tion of such repairs. Defts. appealed ; — Held : 
although the permanent repaii*s had not been done, 
pltfs. had proved with reasonable certainty that 
they would be done ; & the prospective loss of 
time which would be occupied in doing such repairs 
was -a proper element to take into account in 
assessing damages. — T he Kingsway, [19181 P. 
344 ; 87 L. J. P. 162 ; 122 L. T. 651 ; 14 Asp. 
M. L. C. 690, 0. A. 

Annotations : — ^Refd. Tho Chokiang, [1925] P. 80 ; Admiralty 

Comrs. V, S.S. Susquohaima, [1926] A. C. 655. 

6672. .] — ^Thk Oijsnfinlas, [1918] P. 303, 

n. ; 122 L. T. 656, n. ; 14 Asp. M. L. C. 604, n. 
Annotation Refd. Tho Kingsway, [1918] P. 344. 

6673. Loss arising from detention for repairs — 
Prospective loss.] — ^The Kingsway, No. 6671, 
ante, 

6674. .] — ^The Glenpinlas, [1918] P. 

363, n.; 122 L. T. 655, n. ; 14 Asp. M. L. (J. 694, n. 
Annotation : — Refd. Tlio Kingsway, [1918] P. 344. 

6675. .] — ^The Vitruvia^ in a collision 

with the Carperhy, for which the latter vessel was 
to blame, sustained damage which did not render 
her unseaworthy. Seven months afterwards she 
came to Glasgow to have the damage repaired. 
The repairs, wWch took about three weeks, were 
cariied out in a wet dock, but on tho last day of 
the operations she went into a dry dock, whicli 
then for the first time became available to have 
her propeller examined & repaired, a defect, un- 
connected with the collision, having manifested 
itself immediately prior to her arrival to Glasgow. 
That defect, which rendered her unseaworthy, 
was repaired in a few hours. 

In an action against the owners of the Carperhy 
for damages for detention of the Vitruvia during 
the period necessary to repair the collision damage, 
the defendei's maintained that the pursuers had 
suffered no loss by that detention, in respect that, 
during that period, the vessel, owing to the defect 
in her propeller, was not a seaworthy vessel 
capable of earning profits • — Held : the defenders 
were liable for damages for the detention, seeing 
that, had the collision repairs not been necessary 
the vessel could have been tipped in a wet dock & 
the repaii* to the propeller effected without delay. 
— ^Vitruvia S.S. Co. v, Roiner Shipping Co., 
[1926] S. C. (H. L.) 1. 

6676. Loss on capital value.] — ^Admiralty 

Comrs. v, Susquehanna (Owners), The Susque- 
hanna, No. 6624, ante, 

6677. Ship completing necessary voyages — 

Notwithstanding detention.] — Pltfs.’ vessel S,, in- 
ward bound to this country with a cargo of oil, 
was run into & damaged by a vessel owned by 
defts., who admitted liability for 70 per cent, of 
the proved damages. The S, was detained 
thirteen days while the repairs conseq^uenk on the 
collision were carried out. The collision occurred 
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6666 I. FvU expenses recoverable — 
For necessary repairs ,] — The owner of a 
ship wrongfuUy injured In a collision 
is entitled to have her fuUy & com- 
pletely repaired. — The Hratrkb Bell, 
The Fastnet (1892), 3 Exch. C. R. 
40.— CAN. 

666611. .] — After a collision 

between two steam -trawlers for which 
one was solely to blame, the vessel 
which was not in fault put into A. for 
repairs, & then proceeded to her home 
at G. where she was finally repaired at 
a cost of about £350, the repairs occupy- 
ing 14 days. In an action between the 


owners of the vessels it was proved that 
the repairs could have been executed in 
A. In ten days for about £220 : — Held : 
the owner of the injured vessel could 
only recover a sum equal to the cost 
of repairing tho vessel at A. together 
with compensation for the time which 
the vessel would have lost if she hod 
been repaired there. — Beuckb:r r. 
Aberdeen Steam Trawlino & Fish- 
ing Co., Ltd., [1910] S. 0. 655.— SCOT. 

6668 i. Though value of 

sh ip conseouently enhanced. ] —The owner 
of a ship wrongfully injured in a 
collision Is entitled to have her fully 
Sc completely repaired. Sc the Increased 
value of a ship by reaeou of such 


repairs Is not ground for deduction in 
tho amount of damages rooovorablo. — 
Intkrlake Navigation Co., Ltd. v. 
The Glenfarn, [1925] Exch. C. R. 
179.— CAN. 

q. Laying up of Tho loss of 

profit resulting from the laylng-up of a 
tug while her master Sc engineer were 
in attendance at the Wreck Comrs.* Ct. 
of Investigation : — Held : not to be an 
item which should be allowed on tho 
assessment of damages arising out of a 
collision between the tug Sc another 
vessel. — The Clrevb v. The Prince 
nin*KiiT (B. C.), [10181 1 W. W. U. 345. 
—CAN. 
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m 1917, in wai* tinic, & by arrangement with the 
Govt, so long as the S., which was owned by an 
oil importing co., was engaged in carrying oil she 
was free from requisition. The amount of oil her 
owners could import was limited to a certain 
quantity per annum, &; in fact pltfs. imported 
during 1917 the maximum quantity allowed. 

The registrar, & on appeal the President, on 
evidence that extra tonnage was chartered, allowed 
damages for the thirteen days’ detention based on 
the cost of hiring a substituted ship at the market 
rate for free tonnage : — Held : as it appeared that 
all the extra tonnage chartered during 1917 was 
chartered in order to carPy the full quota & not in 
consequence of the collision, h that the 8,, in spite 
of the detention, made the only other voyage she 
could have made in 1917, the damages had been 
assessed on a wrong basis, &; the case must go 
back to the registrar to assess the actual pecuniary 
loss, taking into consideration the facts that pltfs. 
imxjorted their full quota of oil during 1917 & that 
they could not have used the S* for any other 
pui’pose. 

In the absence of material on which the loss 
could be estimated the registrar might have to 
award damages on the basis of interest on capital 
value (ScRUTTON, — The Ikala, [1928] P.86 ; 

97 L. J. P. 46 ; 138 I.. T. 508, C. A. 

6678. Expenses exceeding value of ship — ^Amount 
recoverable.] — ^Where the ship of pltf. carrying 
cargo was sunk in a collision, & afterwards raised 
A repaii'cd, & the cost of repairs exceeded the 
original value of the ship, which might have been 
ascertained before the rei^airs were commenced : — 
Held : i>ltf. could not recover ui^on a principle of 
partial loss, but the measure of damages was the 
value of the ship before the collision, with interest 
from the date when the cargo would in ordinary 
course have been delivered, together with the 
costs of raising. Sc the cost of placing the ship in 
dock for inspection, less the value of the wreck as 
raised [& having been disallowed one half of his 
claim he was condemned per curiam in the costs 
of the reference]. — The Empress Eugenie 0860), 
Lush. 138 ; 167 E. R. 60. 

F, Dock Dues, 

6679. Ship docked for repair of damage — Other 
repairs effected while In dock — Apportionment of 
dues.]-— In order to repair the damage sustained in 
a collision for whicli defts. were liable, pltfs.* 
vessel was dry docked, & pltfs., without causing 
delay or increase of dock expenses, took advantage 
of the opportunity to fit her with bilge keels ; — 
Held : even though pltfs. had derived material 
benefit, deft, wrongdoers were not entitled to any 
contribution from them towards the expenses of, 

Sc consequent upon the dry docking. — The 
Acanthus, [1902] P. 17 ; 71 L. ,J. P. 14 ; 85 L. T. 
696 ; 18 T. L. R. 100 ; 9 Asp. M. L. C. 276. 
Anmitation : — Apprvd. Admiralty Comrs. v, S.S. Cliokiangr. 

[1920] A. 0. 637. 

,] — See, also, Insurax^ice, Vol. 

XXIX., pp. 245, 246, Nos. 1980-1982. 

O. Salvage, 

6680. Whether recoverable.] — ^Redman v, City 
OP Dublin Steam Packet (Jo. (1840), 6 L. T. 121. 

6681. .] — (1) The vessels C. & X. came into 

collision, in consequence of wliich certain salvage 
services were rendered to the C. The salvors 
brought a suit & recovered £50. The X. was con- 

PART XII. SECT. 6, 

r. Ship docked far repair of danuiac — E^epensta increased by 
TiiAWLiNa & Fisuinu Co., Ltd., [lUlOJ 8, C. 653. — SCOT. 


demned in a suit for damage brought by the C. 
&> on reference tq the regMrar Sc mercl^nts as 
to the amount, they struck out the costs of the 
salvage suit incurred by the C, because her owners 
had made no tender to the salvors. On objection 
to their report : — Held : such costs are, by the 
practice of the ct., a proper item in the amount to 
be recovered in a suit for damage, Sc there is no 
general principle laid down in Tindall v. Bell, 
No. 6684, post, to induce the ct, to depart from its 
usual practice. 

(2) It has always been the custom, whenever 
an action for damage has been brought against 
anot her vessel, Sc where it has been necessary to 
have recourse to assistance in the nature of salvage, 
for the remuneration paid for that siilvage service 
to form a part of the claim for damage as well as 
the costs incurred on both sides in the salvage 
suit (Dh. Lushington). — The Legatus (1856), 
Sw. 168 ; 5 L. T. 121 ; 5 W. R. 154 ; 166 E. R. 
1077. 

Am^alion : — Dbtd. The BritiHh Commerce (1884), 9 P. D, 

6682. .] — (1 ) Defts. in an action for damage 

before any statement of claim had been delivered, 
admitted their liability for the damage proceeded 
for. Sc by consent the question of amount was by 
an order of ct. referred to the registrar Sc merchants 
to report thereon. At the reference before the 
registrar pltfs. claimed as damages £295 18s. Id. 
The registrar reported to the ct. that there was due 
to pltfs. £199 18s. 6d, Afterwards pltfs. moved 
the judge to condemn defts. in the costs of the 
action & of the reference. Evidence was given 
on affidavit in support of the motion to the effect 
that pltfs. at the time their action was instituted 
were liable to a claim for salvage in respect of 
services rendered to their vessel after the collision, 
Sc that subsequently Sc before the reference £60 
had been paid Sc accepted in settlement of such 
claim : — Held : the ct. had jurisdiction to certify 
that the case was a fit case to be tried before it, 
Sc the proper order to be made was that pltfs. 
should have the costs of the action, but that each 
party should bear their own costs of the reference. 

(2) The salvage claim, arising as it did out of the 
collision . . . would have been recoverable from 
defts. as consequential damages in the collision 
action (Sir Robert Philumore). — Tile Wii>- 
LIAMINA (1878), 3 P. D. 97. 

Annotation Refd. The Saltburu (1892), C9 L T. 88. 

6683. Vessel Improperly abandoned.] — 

The Linda, No. 6477, ante, 

6684. Costs of defending salvage suit.] — 

(1) In an action for running down a ship, it 
appeared that pltf. had been obliged in conse* 
quence of the injury to employ a steam tug, the 
owners of which demanded £150 for salvage, & 
commenced a suit in the Ct. of Admlty. against 
pltf., who paid £20 into ct. ; the ct. ultimately 
decreed £45 to the salvors : — Held : upon these 
facts, pltf. was not entitled to recover the amount 
of the costs incmTcd by him in that suit. 

(2) Semble : the proper question for the jury in 
such a case is, whether, in respect to the suit for 
salvage, pltf. pmsued the course which a prudent 
Sc reasonable man would do in his own case ; & 
if the jury think he did, the costs of the suit may 
be recovered. — Tindall v. Bell (1843), 11 M. & W. 
228 ; 12 L. J. Ex. 160 ; 152 E. R. 786. 

AnnofeUions As to (1) Distd. The Legatus (1856), Sw. 168. 

^!d. Tho Wallsond, 11907] P. 302. As to (2) C^llid. 

Ronneborg v, Falkland Islands Co. (1864), 17 <j. B. N. S. 

SUB-SECT. 5.— F. 

docking difficulties ,] — Tux Admiralty v. Aburdbbn Sxkam 
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— The Lbgatus, No. 6681, 


Sect* 6. — General incidence and extent of liability: 
Snb-aecU 5, G.y g., I. d: J.] 

1. AM, Mor6-le*Blanoh v. Wilson (1873)> L. K. 8 C. P. 
227. TRefd. Broom v. Hall (1859), 7 O. B. N. S. 503 ; 
Anderson v, Hoen, The BlyinK Fish (1865), 3 Moo. P. C. C. 
N. S. 77 ; Baxendale v. L. C. & D. Ry. (1874), L. R. 10 
Exoh. 35 ; Hammond v. Bussey (1887), 57 L. J. Q. B. 
58. Generally, Befd. Nettlelngham v. Powell (1912), 
82 li. J. H. B. 54. 

6685 

ante. 

6686. Commission on bail.] — Com* 

mission paid for bail in a salvage action will not 
be allowed as part of the damages recoverable by 
the salved vessel in an action of damage. — The 
British Commerce (1884), 0 P. D. 128; 63 

L. J. P. 72 ; 51 L. T. 604 ; 33 W. R. 200 ; 6 Asp. 

M. L. C. 335. 

6687. .]~-The Kauss (1904), 20 

T. L. R. 326. 

Salvage remuneration.] — See No. 

ante. 


6629, 


Salvage, generally.J^.S'ee Part XV., ante. 


H. Damage to Dredgers. 

6688. .Whether damages recoverable for loss of 
use — ^No actual damage sustained.] — ^The Rutland 
(1886), 80 L. T. 177, n. 

Annotation: — Consd. The Greta Holme (1897), 66 L. J. P. 

166. 

6689. — ; ;-.]-~Owing to a collision with a 

ship, the ship being in fault, a steam dredger was 
mjiu'ed & the owners were deprived of the use of 
it for some weeks, & the dredging works were 
delayed. The dredger beloved to trustees chaiged 
with the duty of maintaining a harbour & water- 
way, deriving their funds from rates, & not en- 
titled to distribute profits. The trustees having 
brought a collision suit in the Admlty. against the 
shipowners :—-Hcld : though the trustees were not 
out of pocket in any definite sum they were entitled 
to recover damages for the loss of the use of the 
dredger. — No. 7 Steam Sand Pump Dredger 
(Owners) v. Greta Holme (Owners), The Greta 
Holme, [1897] A. C. 696 ; 66 L. J. P. 160 ; 77 
L. T. 231 ; 13 T. L. R. 652 ; 8 Asp. M. L. C. 317, 
H. L. ; revsg. S. C. anb novi. The Emerald, The 
Grei’A Holme, [1896] P, 192, C. A. 

Annotations : — Apld. Medlajia (Owners) v. Comet (Owners), 
The Mediana, I1900J A. C. 113 ; The Bodlewell, 11907] 
P. 286. Distd. Admiralty Comrs. r. S.S. Valeria, 11922] 
2 A. C. 242. Consd. Admiralty Comrs. t?. S.S. Cheklamr, 
[1926] A. C. 637. ^Id. Admiralty Comrs. r. S.S. Susquo- 
liaima, (1926] A. C. 655. Held. The Kate (1899). 80 
L. T. 423 ; Mersey Docks Sc Harbour Board v, S.S. Mar- 
pcssa, [1907] A. C. 241 ; The Astrakhan (1910), 102 L. T. 
539 : The Tugela (1913), 30 T. L. R. 101. Mentd. Jackson 
V. Watson, [1909] 2 K. B. 193. 

6690. -- — .] — A dock & harbour board 

were deprived of the services of a dredger owing 
to a collision with a steamship in fault. The 
dredger cost much to maintain, earned nothing, & 
was maintained out of the rates : — Held : the loss 
sustained was the value of the work which would 
have been done by the dredger if she had not been 
disabled, & a sum for the cost of the daily supplies 
requisite for the dredger when at work, but not a 
sum for owners* profit, since the board had not 
incurred the expense of hiring a dredger. — Mersey 
Docks & Harbour Board v. Marpessa (Owners), 
The Marpessa, [1907] A. C, 241 ; 76 L. J. P. 
128 ; 97 L. T. 1 ; 23 T. L. R. 672 ; 61 Sol. Jo. 
630, H. L. 

:--Apld. The Tugela (1913), 30 T. L. R. 101.' 
IMiW. Admiralty Comrs. v, S.S. Valeria, [1922] 2 A. C. 
a Comrs. v. S.S. Chekiang, (1926] 

A. C. 637 ; Admiralty Comrs. v. S.S. Susquehanna, 


[1926] A. C. 655. Reid. The Bodlewell, [1907] P. 286 ; 
The Astrakhan (1910), 102 L. T. 530 ; The Klngsway 
(19181 P. 344 ; Re Mersey Docks & Admiralty Cfcmrs. , 
[19201 3 K. B. 223. 

6691. .] — ^Pltfs.* dredger was sunk by defts.’ 

steamship in the entrance to the Swansea Channel 
on Feb. 4, 1912. She was raised on Sept. 2, 1912, 
& was ready for use on Feb. 6, 1913. It was 
impossible until after she had been raised to 
dredge where she was sunk, & a bank was formed 
by the sand silting down on her. After she was 
raised pltfs. hired another dredger ; — Held : pltfs. 
were entitled to damages, not merely for the 
period during wliich they had hired another 
dredger, but also for the period during which they 
had lost the use of their own dredger by reason of 
the fact that she was sunk. — The Tugela (1913), 
30 T. L. R. 101. 

6692. What may be considered — Value of work 
which would have been performed.] — Mersey 
Docks & Harbour Board v. Marpessa (Owners), 
The Marpessa, No. 6690, ante. 

6693. Sum required for dally support of 

dredger when working.] — ^Mersey Docks Sc Har- 
bour Board r. Marpessa (Owners), The Mau- 
PESSA, No. 6690, a77fe. 

6694. Not owners* profits — Where no hire 

of substituted vessel.] — ^Mersey Docks & Har- 
bour Board r. Marpessa (Owners), The Mak- 
PEssA, No. 6690, ante. 

6695. Period of computation — Period of non- 
user — Together with period of hire of substituted 
dredger.] — The Tu(hcla, No. 6691, a/iic. 

1. Actio7i by Cargo Owners, 

6696. What damages recoverable — Value of 
goods at port of destination — How value ascer- 
tained.] — It appears to me that the passage which 
has been read from Lord Blackburn’s judgment 
in 0'Hanla7i v. Great Weater7i liy. Co. (1805), 0 
B. & 8. 484, is applicable to all those cases where 
the question is what amount of damages should be 
allowed. He says “ setting aside all special 
damage,” & no question of ” special damage was left 
to the jmy,” the natural & fair measure of damages 
is the value of the goods at the place & time at 
wliich they ought to have been delivered to the 
owner. Now the value of the goods at the place 
of delivery must be the market price if there is a 
market there for such goods. If there is not either 
from the smallness of the place or the scarceness 
of the particular goods, the value at the time A 
place of delivery would have to be ascertained as 
a fact by the jury taking into consideration various 
matters, including in addition to the cost price 
expenses of transit the reasonable profits of the 
importer, which are adjusted by what is called the 
higgling & bai’gaining of the market (Hannen, 
r.).—THE Nottino Hill (1884), 9 P. D. 105 ; 51 

J.. T. 66 ; 5 Asp. M. J.. C. 241. 

A miotatioita : — ^Beid. Smith, Edwards r. Trcifarthon (1887), 
56 L. J. Q. B. 437 ; The Argentiiio (1888), 13 H. D. 191 ; 
AnelO'Argentlao Live Stock & Produce Agency v. Tcm- 
perley Shipping Co., (1899] 2 Q. B. 493 ; H.M.S. London. 
11914] P. 72; Sargant v. East Asiatic Co. (1915), 85 
L. J. K. B. 277 ; Montevideo (las & Drydock Co. v. Clan 
Lino Steamers (1921), 37 T. L. R. 866. Mentd. Vic- 
torian Rys. Comrs. v. Coiiltas (1888), 13 App. Cas. 222 
Addis V. Qramophoiio Co., [1909] A. C. 488. 

6697. Less expenses of earning value— 

Cargo owner also shipowner.] — (1) A ship A. & 
her cargo belonged to same owners, & pltfs. 
advanced £1,000 as a loan to such owners, & 
received as security, in conformity with the agree- 
ment made between them & the borrowers, the bill 


, PART XII. SECT, e, SUB-SECT. 6.— H. 

- Dukduinc Co.. Ltd. 
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of lading, on which the master endorsed a receipt 
for £1,000 as advanced freight, & also a policy of 
insurance on advanced freight. Ship A, was lost 
through a collision with defts.’ vessel, whose 
negligence was admitted. It was proved that the 
difference between the value of the cargo at the 

g ort of destination & at the port of loading would 
ave considerably exceeded £1,000. In an action 
by the holders of the biU of lading for £1,000 
against defts.’ ship ; — If eld : pltfs. were entitled 
to recover the sum, though it was not strictly 
speaking advanced freight, but a prospective 
increase in the value of the cargo, & the insurers 
were subrogated to the rights of pltfs. 

(2) A sum in respect of disbursements for ship 
A. on her voyage & wages paid in advance had 
been awarded to the owners of the A. by the 
registrar & merchants : — Held : tliis was no bar to 
pltfs.* right to recover in this action. 

(3) In a case of total loss at sea by collision, a 
shipowner who has cargo of his own on board is 
entitled to recover in lieu of freight, what would 
have been the enhanced value of the cargo at its 
destination, less the expenses of earning that 
value, & that is the proper form of claim, & not a 
claim for expenses in making the ship fit for sea, 
etc.— T he Thyatira (1883), 8 P. 1). 155; 52 
L. J. P, 86 ; 49 L. T. 400 ; 32 W. R. 276 ; 5 Asp. 
M. I.. 0. 147. 

Annotation Reid. The Thyatira (No. 125) (1883), 49 L. T. 
713. 

6698. Less proceeds of forced sale.'] — 

Cargo was laden on board a ship at a foreign port 
for carriage c.i.f. to an English port. Owing to a 
collision on the high seas the cargo was damaged, 
& was subsequently landed at another English 
port & sold : — Held : the damage recoverable 
against the vessel in fault was the sound value of 
the cargo if delivered at the Englisli ])ort of destina- 
tion, less the net proceeds of the sale. — T he Activ 
(1901), 17 T. L. R. 351. 

6699. Not damages for loss of market.] — 

A ship having been damaged by a collision with 
another sliip, the owners of cargo on the former 
claimed damages from the owners of the latter 
ship. The cargo owners claimed {Inier alia) for 
damages in respect of the Joss of market in conse- 
quence of a portion of the cargo having been 
delayed in its arrival at the port of destination : — 
Held : loss of market was too remote a consequence 
to be considered as an element of damage, & 
there was no difference in the principles which 
rebate the measure of damages in an action of 
collision, & an action for a breach of duty under a 
shipping contract. — T he Notting IliUi (1884), 9 
P. D. 106 ; 63 L. J. P. 66 ; 61 L. T. 60 ; 32 W. R. 
764 ; 5 Asp. M. L. C. 241, C. A. 

Amioiationa : — ^Refd. Smith, EdwaMs v, Trogarthcii (18S7). 
56 L. J. Q. B. 437 ; The Argentino (1888), 13 P. 1). 191 ; 
Anglo -Argentine Live Stock & Prodneo Agency v, Tominn- 
ley Shimiing Co., 11899] 2 Q. B. 403 ; H.M.S. London, 
11914) P. 72 ; Sargaiit i\ East Asiatic Co. (1915), 8o 
L. J. K. B. 277 ; Montevideo Gas & Drydock Co. t\ Clan 
Lino Steamers (1921), 37 T. L. R. 866. Mentd. Vlotorlan 
Rys, Comrs. v, Coull-as (1888), 13 App. Cos. 222 ; Addis 
V. Gramophone Co., [1909] A. C. 488. 

.] — See, also. Part XII., Sect. 6, sub-sect. 6, 

D,, ante, 

J. Total Loss, 

6700. Loss of trade.] — Leverettv. Hiu. (1838), 
7 L. T. 196. 

6701. Loss of profits — On voyages contracted 
for.] — The Undine (1857), 2 Pritchard’s Admiralty 
Dig. 3rd ed., 1761, n. 

Annotation : — Distd. The Kate, [1899] P. 165. 

5702. .] — ^Where ship & cargo are 

totally lost in a collision, the measure of the loss 
of freight is the gi^oss freight contracted for at the 


time of the accident, less the chafes which would 
have been necesifjarily incurred in eamiii^ it, & 
which were saved to the owner by the accident. — 
The Canada (1861), Lush. 686 ; 167 E. R. 267. 

5703. .]— H.M.S. Fork (1864), 2 

Pritchard’s Admiralty Dig. 3rd ed., 1761, n. 
Annotation fJonsd. The Kate, [1899] P. 165. 

6704. .] — The Appendix (1872), 2 

Pritchard’s Admiralty Dig. 3rd ed., 1761, n. 
Annotation : — Consd. The Kate, [1899] P. 165. 

5705 . .] — Where there is a total loss 

the question of the value of the thing lost at that 
time is what is to be taken into account, without 
reference to the prospect of w’hat a vessel would 
have earned if she had gone on a longer or a shorter 
voyage than the one on which she was engaged at 
the time (Manner, P.). — The City of Rome 
(1887), 80 L. T. 426, n. ; 8 Asp. M. L. C. 642, n. 
Annotations : — Distd. The Kate, [1899] P. 165. Dhtd. The 
Racine, [1906] P. 273. Consd. The Ansclma de Larrlnaga 
(1913), 29 T. L. R. 587. Distd. The Philadelphia, [1917] 
P. 101. 

6706. .] — Pltf.’s barque, whilst pro- 

ceeding in ballast from London to a North Ameri- 
can port under charter to load a cargo for the 
Continent, came into collision with defts.’ stoamer 
& was totally lost. Defts. admitted liability, & 
on the reference to assess the damages, the regis- 
trar, assisted by merchants, allowed a sum repre- 
senting the value of pltf.’s barque at the date 
when she would have accomplished the homeward 
voyage, together with a sum for the loss of the 
profit wliich would have been realised under the 
charter. On motion in objection to the report 
on the ground that, in tin; case of the total, as 
distinguished from the partial, loss of a vessel 
without cargo, pltfs. were only entitled to the 
market value of the vessel at the time of her loss ; 
— Held : the proper measuri3 of damage was the 
value of the vessel at the end of the voyage, plus 
tlie profits lost under the charterparty. — The 
Kate, [1899] P. 165 ; 68 L. J. P. 41 ; 80 L. T. 
423 ; 47 W. R. 669 ; 15 T. I.. R. 309 ; 8 Asp. 
M. L. C. 539. ^ 

Annotations: — FoUd. The Ruciiic, [1900] I’. 273. Consd. 
The Auselma de Larrinaga (1913), 29 T. L. K. 387 ; Iho 
Empress of Britain (1913), 29 T. L. R. 423. Apprvd. The 
Philadelphia, [1917] P. 101. 

5707. ,] — The measure of daniage in 

the case of a vessel totally lost by collision at a 
time when she is proceeding from a home port 
with cargo under charter to a foreign port, thence 
to proceed under charter to another port, & home 
under charter from that i^ort, is her value at the 
date when she would have accomplished the home- 
ward voyage, together with such a sum as will 
represent the profit which would have been realised 
under the three successive charters, less a reason- 
able percentage for contingencies. — T he Racinis, 
[J906] P. 273 i 75 L. J. P. 83 ; 95 L. T. 597 ; 22 
T. L. R. 575 ; 10 Asp. M. L. C. 301, C. A. 

Tho Em press of 

T. L. R. 423. Expld. Tho Philadelplna, 11917] R- 
Reid. TiiaiiieH & Morsew Marino InstM). v. Britisn 6c Cnliiuu 
S.8. Co., (1915) 85 L. J. K. B. 384. 

5708. .] — The measure of damage in 

the case of the total loss by collision of a vessel 
under charter is the value of the vessel at the 
time of her loss, plus the proper sum for freights 
or profits at the end of the voyages fixed by her 
existing charter, subject to proper deduction for 
contingencies & wear Sc tear. — The Philadel- 
phia, [1917] P. 101 ; 86 L. J. P. 112 ; 116 L. T. 
794 ; 14 Asp. M. L. C. 68, C. A. ^ 

Annotations Reid. The Germania, [1918] A. C. 472 ; The 

Kingsway, [1918] P. 344. 

6709. Loss of ship— Computation of value-— 
Evidence.] — On an appeal fi‘om a report of the 
registrar Sc merchants new evidence is admissible. 
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Sect, 6. — General iticidence and extent of liability: 
Sub-sect, 5) J,^ K. L,] 

In estimating the value of a vessel at the time 
of a collision, whereby she was lost, the best 
evidence is the opinion of competent persons who 
knew the vessel shortly before the tune of loss ; 
next, the opinion of persons well conversant with 
shipping generally. The original price of the 
vessel, the cost of repairs done, the amount at 
which she was insured, etc., are evidence of value, 
but evidence of inferior weight. — The Iron- 
master (1859), Sw. 441 ; 166 E. R. 1206. 
Annotations :—¥6lld. The Harmouidos. [19031 P. 1. Befd. 
The Philadelphia, [1917] P. 101. 

6710. -.] — In estimating the value of 

a vessel at the time of a collision, whereby she 
was lo^, the test, in the absence of a market 
value, is what tlie vessel was fairjy worth to her 
owners from a business point of view. — T he 
HARMON roES, [1903] P. 1 ; 72 L. J. P. 9 ; 87 

L. T. 448 ; 51 W. R. 303 ; 19 T. L. R. 37 ; 9 Asp. 

M. L. C. 354. 

Anrwtations:—AvlA. Tho Hohenzollem, [19061 P. 339; 
U9^M?3 Board v. Admiralty CJomrs. 


6711. Value at time of collision.] — In case 

of a total loss the market value of the ship just 
prior to the collision is what the owner is entitled 
to.—THE Clyde (1856), Sw. 23 ; 5 L. T. 121. 
Annotations :—¥xpld. The Kate, [1899] P. 165. HJ*. The 

T. L, 11. 575. Refd. The Cfumberland 
(1861), 5 L. T. 496 ; The Philadelphia, [1917] P. 101. 

6712. .] — The Philadelphia, No. 

6708, a7ite. 


6713. .] — In May, 1916, claimants, a 

neutral co,, bought for £129,500, the Persien, a 
British steamship, then under requisition by the 
British AdmJty., under the terms of Charter- 
party T.99, whereby the Shipping Controller agreed 
to pay to the owners in the event of the loss of 
the vessel by war risk, ** the ascertained value 
of the steamer at the time of her loss.** The 
Persien, w^e still imder requisition, was lost by 
enemy action in Dec. 1917. Owing to restric- 
tions imposed by the Defence of the Realm Regu- 
lations & the general position of shipping, it was 
impossible for clain^ts to buy any British vessel 
to replace the Persven, & the price in the market 
of a neutral vessel of the same size as the Persien 
would amount to £432,000. The owners claimed 
that siun, or, alternatively, the price which they 
paid for the vessel in May, 1916, as the ascertained 
value of the Persien at the time of her loss. The 
umpire found that the value of the Persien in the 
market at the time of her loss was £111,000 : — 
Held : the value so found by the umpire was the 
“ ascertained value ** within the meaning of the 
charterparty.— Lloyd-Belge (Great Britain), 
Ltd. V, Shipping Controller (1919), 89 L. J. 
K. B. 916 ; svb nom. Shipping Controller v, 
Lloyd-Belge (Great Britain), Lto., 122 L. T. 
415 ; 36 T. L. R. 97 ; 14 Asp. M. L. C. 565. 

6714. Value at expiration of charterparty.] 

— Pltfs.’ vessel, the Helvetia^ was sunk by collision 
jdth defts.* vessel in July, 1912. The Helvetia 
had a charterparty dated 1909 which was to be 
m force from the spring of 1911 until 1917, unless 
the charterers cancelled it for any particular 
season : — Held : the value of the Helvetia must 
be ascertained, as at the date in 1917 when the 
cha^rparty would expire, taking into accoimt 
all the contingencies the special terms of the 


I charterparty. — T he Empress of Britain (1913), 
29 T. L. R, 423. 

AnnoUja^ : — Distd. Tho Ansolma do Larriuaga (1913), 29 

T. L. H. 587. 

6716. Value at termination of homeward 

voyage.]— The Kate, No. 6706, ante, 

6716. .] — The Racine, No. 6707, ante. 

‘ K, Abandonment of Vessel, 

6717. Justifiable abandonment.] — (1) A vessel 
is not relieved of her obligation to make way for 
another close hauled on the starboard tack by 
reason of her crew being engaged in reefing her 
topsails. 

(2) A vessel to which the blame of a collision is 
attributed is liable, not only for the immediate 
damage, but for the consequential loss arising 
from the abandonment of the injured vessel by 
her crew, under reasonable apprehension of 
danger. 

(3) I tliink if the vdnd was W. by N. & the 
proper course to Jersey was S. by E., she was not 
close hauled (Dr. Lushington). — The Blen- 
heim (1854), 1 Ecc. & Ad. 285. 

6718. .] — The Pensher, No. 6255, ante, 

6719. Unjustifiable abandonment.] — The Thu- 
ringia, No. 5484, ante, 

6720. .J — VVTiere in a collision action for 

wliich defts. were held to blame the ct. found that 
after the collision pltfs.' vessel had been im- 
properly abandoned, & it appeared that in con- 
sequence thereof she sank & was afterwards 
raised by pltfs., whereas she might have been 
beached, the ct. directed the registrar in assess 
ing the damages, that, as the only ascertainable 
extra cost arising from the abandonment was 
the cost of raising, he was to disallow that amount. 
—The Hansa (1887), 58 L. T. 530; 6 Asp. 
M. L. 0. 268. 


L, Other Heads of Damage, 

6721. Wages of crew — While ship under repair.] 

— ^AiJEauNDER V, Ditchburn (1837), 5 L. T. 121. 

6722. Cost of towage.] — H.M.S. Inflexible, 
No. 6646, ante, 

6723. General average contribution.] — ^A general 
average contribution payable as between ship & 
cargo, in respect of a sacrifice rendered necessary 
by a collision, cannot be recovered against tlie 
wrongdoer as damages caused by the collision. — 
The Marpbssa, [1891] P. 403 ; 61 L. J. P. 9 ; 
66 L. T. 356 ; 40 AV. R. 239 ; 7 Asp. M. L. C. 
155. 

Annotation Consd. Tho Minnetonka, [1905] P. 206. 

6724. Extra expense of coaling at particular 
port.] — Two steamships, N, & O., having collided 
in the Mersey, the N, agreed to pay 75 per cent, 
of the damage to the O, The O, carried mails & 
passenger from Liverpool for South America, 
att?r leaving Liverpool hei* practice was to call 
at Cardiff to coal & then proceed to Havre, where 
the bulk of her passengers embarked, \rpon tho 
occasion in question she was delayed at Liverpool 
repairing the damage caused by the collision, & 
in order to save time & to get to Havre as soon as 
possible she filled up with coal at Liverpool & 
did not call at Cardiff. The extra expense thereby 
caused was £309 ; — Held : tMs sum could not be 
recovered as part of the damages. — The Nor- 
mandy (1900), 16 T. L. R. 667. 

6725. Sum paid In Ueu of barge hire.] — A collier 
from the Tyne to Cape Town, under charter to 
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the Aduiliy., came into collision with a steamship 
in the English Channel, & put back to the Thames 
for repairs. The cargo of coals had to be dis- 
charged, &, by arrangement between the Admlty., 
as the owners of the cargo, & the owners of the 
comer, the voyage was treated as abandoned, 
the cargo sold, & a sum of £1,000 agreed to be paid 
by the Admlty. to the owners of the collier as a 
“ substituted expense ** in lieu of the larger sum 
which, it was estimated, would have been incurred 
for storage & reshipment if the collier had carried 
on the coals at the end of the period required for 
repairs. At the usual ships’ reference, after a 
decree of both to blame, a moiety of the claim by 
the owners of the collier for repairs & detention 
was paid by the owners of the steamship ; but, 
at a reference between the Admlty. & the owners 
of the steamship, a claim, made by the Admlty. 
against the owner's of the steamship for a moiety 
of their adjusted proportion of the £1,000, was 
disallowed by the registrar, & the disallowance 
affirmed on appeal : — Held : the amount claimed 
by way of “ substituted expense ” was the result 
of a reasonable arrangement to minimise the loss, 
& was such a consequence of the collision as to 
render the owners of tlie steamship, as wrong- 
doers, liable for a moiety of their adjusted pro- 
portion. — The Minnetonka, [1905] P. 206 ; 74 
L. J. P. 97 ; 93 L. T. 581 ; 53 W. R. 521 ; 21 
T. L. R. 407 ; 10 Asp. M. L. C. 142, C. A. 

6726, Cost of sending seamen home — Liability to 
send home arising under foreign law — Cost paid by 
foreign state ] — By the Norwegian Maritime Code, 
if a ship is “ lost,” the expenses of sending home 
the master & crew are defrayed by the S^te, &, 


they are not recoverable by them from the owners 
of the wrongdoing ship which caused the loss. — 
The Craftsman, [1906] P. 153 ; 75 L. J. P. 87 ; 
95 L. T. 157 ; 10 Asp. M. L. C. 274. 

6727. Cost of raising wreck.] — A steamsliip ran 
dovm & sank a fishing vessel in the liver Thames. 
The owners of the steamship admitted liability 
subject to the claim of the owners of the fishing 
vessel being referred to the registrar & merchants. 
At the reference the owners of the fishing vessel 
claimed £355, the sum which the Thames Con- 
servancy were claiming from them as the cost of 
raising the vessel. The registrar rejected the 
claim on the groimd that the owners of the fishing 
vessel had abandoned their vessel or ought to have 
abandoned her, in wliich case the Thames Con- 
servancy would have liad no right to recover the 
cost of raising the wreck from them. The Thames 
Conservancy sued the owners of the fishing vessel 
in the K. B. Div., & recovered the expense of 
raising the wreck & costs. The owners of the 
fishing vessel appealed from the decision of the 
Admlty. registrar: — Held: (1) the Thames Con- 
servancy had under Thames Conservancy Act, 
1894 (c. clxxxvii), s. 77, a right to recover from the 
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owners of the vessel sunk the cost of raising the 
wreck whether it had been abandoned or not, & 
the owners of the fishing vessel were entitled to 
recover that sum from the owners of the steam- 
ship ; (2) the owners of the fishing vessel were not 
entitled to recover from the owners of the steam- 
ship the costs paid to the conservancy in the 

K. B. action, as the owners of that steamship had 
had no opportunity of saying whether that action 
should be defended or not. — ^T he Wau-send, 
[1907] P. 302 ; 76 L. J. P. 131 ; 96 L, T. 851 ; 23 
T. L. R. 366 ; 10 Asp. M. L. C. 476. 

Annotation: — As to (1) Refd. Shoppy Gluo & Chemical 

Works t% Medway River Cousorvatoi*s (192G), 24 L. G. R. 
45T . 

6728. Damages lor loss of life.] — The At.aii, 
Alcock V. General Screw Steam Shipping Co. 
(1855), 7 L. T. 166. 

6729. Pensions payable to relatives.] — 

Admiralty Comrs. v, S.S. Amp^rika, No. 6484, 
ante, 

6730. .] — ^Tiie MoLikRE, No. 6483, anie. 

6731. Surveyor’s fees.] — The Moliere, No. 6483, 
ante. 

6732. Damages through deprivation of use of 
vessel — Though substitute constantly in readiness.] 

—The Emerald (1896), [1899] P. 130, n. ; 80 

L. T. 178, n. ; on appeal^ sub nom. The Emerald, 
The Greta Holme, [1896] P. 192, C. A. 

Annotation : — Consd. Comet (Owners) v. Modiana (Ownei-s), 

The Medlana (1809), 80 L. T. 173. 

6733. .] — ^A lightship, belonging to a 

harbour board <fe used for lighting approaches, was 
damaged in a collision caused by the negligence of 
applts. The place of the damaged lightship was 
during her repair taken by another lightship 
belonging to the board & maintained at an annual 
expense for the purpose of such an emergency : — 

I Held : the board was entitled to recover from 
' applts. not only the out of pocket expenses caused 
i by the collision, but also substantial damages foi* 

' the loss of the services of the damaged lightship 
during the time her place was taken by the sub- 
stitutiid lightship. — Mediana (Owners) v. Comet 
(OwNElis, ETC.), The Mediana, [1900] A. C. 113 ; 
69 li. J. P. 35 ; 82 Jj, T. 95 ; 48 W. R. 398 ; 16 
T. L. R. 194 ; 44 Sol. Jo. 259 ; 9 Asp. M. L. C. 
41, H. L. 

Annotations: — Consd. The Bodlowell, [1907] P. 28G. Apld. 
The Astrakhan, [1910] P. 172. Distd. Admiralty Comrs. 
V, S.S. Valeria, [1922] 2 A. C. 242. CoDsd. Admiralty 
Comrs. V. S.S. Cheklansr, [192(>] A. C. G37 ; Admiralty 
Comrs. V. S.S. Susciuohanna, 1192G] A. C 656. Reid. 
The Tugela (1913), 30 T. L. R. lOl ; The Kingsway, 
11918] P. 344 ; The Molidrc (1921), 41 T. L. R. 154. 

6734. Out of pocket expenses.] — Mediana 

(Owners) i\ Comet (Owners, i:tc\), The 
Mediana, No. 6733, ante, 

6735. Cost of hiring substitute — No sub- 

stitute In fact hired.] — (1) Pltfs., a foreign govt,, 
claimed damages in respect of a collision between 
their steamship M, It. 1. & deft.’s steamship 
St C., wliich took place on Dec. 6, 1917. After 
the collision the ilf. It, I, was beached, So part of 
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6781 i. Surveyor* 8 fees,] — Charlton 
V, The Colorado & The Hyron 
Trerice (1893), 3 Exch. C. R. 2G3. — 

CAN. 

t. Value of goods not oumed by per- 
son claiming,] — In a case of collision, 
the owner of the vessel not in fault 
may recover from the owner of the 
other vessel the value of goods on board 
not owner by him, but In his custody 
as a carrier. — Irving v, Hagerman 
(1863), 22 U. C. R. 645.— CAN. 

a. Expenses of hire of another 
In an action for injury to 
pltf.*fl vessel, caused by coUisluu with 


deft.’s steamboat: — Held: pltf. was 
entitled to recover the cost of repairing 
his vessel, & for the permanent injury 
done to her, & the wages of his crew 
necosaarily kept over during the 
repairs ; but not for the sum expended 
In the hire of another vessel to take her 
lace, or for the proilts which he would 
ave earned by her employment. — 
Hrown V, Beatty (1874), 35 U, C. R. 
328.— CAN. 

b. Cost of sending seamen home — 
<t* 8eamen*a wages,] — Where after a 
collision the vessel injured was docked 
for the winter, & her voyage could 
not bo resinned \mtil the following 
spring, by reason of the closing of the 


navigation of the River St. Lawrence : 
~ -Held : her owners could not recover 
as part of their damages the seamen's 
wages while Idle during the winter. 
& no more than would suffice to send 
them to the place where they were 
shipped Sc to pay their wages imtil 
their arrival there. — The Normanton 
(1877), 3 Q. L. U. 303.— CAN. 

0 . Unerpired portion of insurance 
premium.] — In an action claiming 
damages for loss of a ship In a collision 
the owner cannot recover the amount 
of the unexplrod portion of the pre- 
mium paid for Insuranoe against such 
loss. — T he Pkrbnb v. Maid of Soot- 
I LAND (Owners), The Perbne v. Star 
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Sect* 6, — General incidence and extent of liabUiiy: 

Sub-sect 5, L, & M. Sect. 7 ; Suh-^sect. 1 , A,] 

her cargo transferred to the steamship G, S»t 
which was at that time chartered to pltfs. at 
£6 10s. per day. 

Pltfs. did not charter a substitute for the M, R. /., 
but they claimed detention at the rate which they 
would have been required to pay had they in fact 
chartered a neutral substitute upon the ground 
that ^though no specific vessel had in fact been 
substituted, they had substituted tonnage char- 
tered at the above rate for tonnage which would, 
but for the collision, have been available on the 
M, li, I, & the G. S* The registrar allowed 
British “ Blue Book rates ** i—Held : there was 
no sufficient evidence that pltfs. had in fact 
acquiied substitute tonnage at the pre-charter 
rate, & the ct. could not interfere with the rough 
method at which the registrar had calculated 
compensation. The registrar was not bound to 
take t he chartering rate for neutrals. 

(2) When ashore after the collision some cargo 
was transhipped to the steamship G. S» which was 
occupied with cargo from the M, i?. I. for twenty 
days. Pltfs. claimed (a) a sum of £872 16a. IJ., 
paid by them as an ex gratia payment to the owners 
of the G, S. ; (b) £240 Ta. 9d. paid to the crew of the 
(i. S, ; (c) thirty-tlii*ee days’ loss of use of the 
G, S. The registrai' allowed a sum of £350, in- 
cluding something for loss of use, in respect of (a) ; 
£100 in respect of {b) ; &, disaUowcd (c) i—Ueld : 
pltfs., having lost the use of the G, S* for twenty 
days, were entitled to damages in respect thereof 
calculated at a sum proportionate to Tiat allowed 
for the M* R. /., per diem, in accordance with the 
respective sizes of each vessel. 

(3) Interest is allowed in the Admlty. as part 
of the damages up to the date of judgment. After 
judgment it is a judgment debt (8crutton, L.J.). 
—The St. Charles (1927), 138 L. T. 456; 17 
Asp. M. L. C. 399, C. A. 

6736. Cargo transhipped to other vessel — 

Loss incurred thereby by other vessel.] — The St. 
C^UARLES, No. 6735, ante, 

M, Interest, 

6737. By whom fixed— Registrar.]— A British 
sliip ha\dng been arrested for a collision which took 
place before the passing of Merchant Shipping 
Act (Amendment) Act, 1862 (c. 63), was left 
under arrest in charge of the Admlty. marshal. 
Upon the cause being determined in favour of 
pltfs., the ship was sold by order of the ct. : — 
Held : pltfs. were only entitled to the nett pro- 
ceeds of the ship, i,e, the gross proceeds, less 
])ossession fees & marshal’s charges, together 
with costs of suit &> interest ; the amount of 
interest to be referred to the registrar. — T he 
J^A^ropa (1863), Brown. & Lush. 210 ; 3 New Rep. 
216 ; 9 L. T. 781 ; 1 Mar. L. C. 420 ; 167 E. R. 
339. 

Ap^Mtaiion The Joannia Vails (No. 2), [1922] P. 

6738. Interest allowed from date of collision— 
Whether cargo carried or not.] — The City of 
Buenos Ayres (1869), cited in L. B. 3 A. & E. 
at p. 9. 

^nw/olion.-— Apld. The Northumbria (1809), L. K. 3 

A. SL XL,, 6. 

6739. ,] — In the event of the vessel 

sunk liaving no cargo, then interest upon the value 


of the sliip from the day of the collision was given 
(Sir Robert Phillimorb). — The Northumbria 
(1869), L. R. 8 A. & E. 6 ; 39 L. J. Adm. 3 ; 18 
W. R. 188 ; 3 Mar. L. C. 314 ; subsequent pro- 
ceedings, L. R. 3 A. & E. 24. 

AnnoUaions Smith v. Kirby (1875), 24 W. R. 207 ; 

The Gertindo, The Baron Aberdaro (1887), 12 P. H. 204 ; 

The Crathie, [1897] P. 178. Oonid. The Kate. [1899] 

P. 1H5. Reid. The Philadelphia, [1917] P. 101; The 

Rosalind (1920), 90 L. J. P. 126. 

6740. Eleven years delay in proceeding.] — 

(1) In 1878, a collision occurred, in the North Sea, 
between a Norwegian steamer & a British vessel, 
in which the latter was sunk. The name 8c place 
of business of the Norwegian co. owning the steamer 
were known to the owners of the British vessel, & 
for one or more days, on forty-seven occasions 
during the following eleven years, the Norwegian 
steamer put into ports in the United Kingdom. 
During the same period there were changes in the 
capital & in the shareholders of the Norwegian co. 

In 1889 pltfs., the owners of the British vessel, 
instituted an action in rem against the Norwegian 
steamer. 

The owners of the Norwegian steamer, as defts., 
pleaded, in bai* of the action, that the claim of 
pltfs., tlieir rights, if any, & their maritime lien, 
if acquired, had been lost by laches, & that it 
would be otherwise inequitable to allow the action 
to proceed, as there had been changes of interest 
in the ownership of the steamer, the rights of third 
parties had intervened, & the greater part of the 
crew of the steamer were not now available to give 
evidence : — Held : pltfs. were entitled to prosecute 
their claim for damages, for in each case the 
particular cii'cumstances must be looked at to see 
whether it would be inequitable to entertain the 
suit, considering the period of time that had 
elapsed since the collision, the opportunities of 
arresting the vessel, the loss of witnesses, the loss 
of evidence, & the change of property, & in this 
case, though defts. would be entitled to every pre- 
sumption which could fairly be made in their 
favour by reason of the absence of any witness, 
defts. had failed to show that the merits could not 
bo gone into. 

(2) The action was subsequently compromised 
on the term that defts. should pay to pltfs. one 
half of the damages proceeded for. In assessing 
such damages the registrar awarded interest on 
the amoxmt at 4 per cent, from the time the 
British vessel would probably have reached her 
destination. May 1, 1878, until payment. 

On objection to the registrar’s report, on the 
ground that no interest was due at all on an amount 
which had not been ascertained until the institu- 
tion of the action, or that no interest was due under 
the circumstances of this case, as no claim had 
been made for eleven yeai*s, or that the interest 
should be limited to six years by analogy to the 
Statute of Limitations : — Held : the interest was 
properly awarded for the whole ijeriod, according 
to the practice in Admlty. — The Kong Magnus, 
[1891] P. 223 ; 65 L. T. 231 ; 7 Asp. M. L. 0. 64. 
Anriotations : — As to (2) Apld. The Rosalind (1920), 90 

L. J. P. 12C. Refd. The Joannis Vatls (No. 2), [1922] 

P. 213. 

6741. Interest on sum paid for repairs— From 
date payment made.] — Upon objection to the regis- 
trar’s report, in a cause of damage by collision : — 
Held : the party damaged & obtaining judgment 
was entitled to interest upon the amount paid for 


[1925)1 D. . 

iVcfoiii taryin 

11924) Exch. C. R. 206, 229. — CAN. 

r, inslrunicn 

Tue CisuEw (1800), 0 L. '1 


e. Loss of seamen* 8 clofhea,] — Tiui: repairs — From date payment made ,] — 
PiRBo Gubrbini V. The Cumberland Vitruvia 8.S. Co. v, Ropner Ship- 
(1860), 5 L. T. 121,— IR. ping Co., [1923) S. C. 574-5.— SCOT. 
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6741 i. Interest on sum paid for 


t. I liter cd on value of vessel tO 
freiy/it ] — In an ootioii of trespass on 
the case for the loss of pltf.’s vessel by 
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the repairs from the date of payment, not from the 
date of the decree only. — The Hebe (1847), 2 
Wm. Rob. 630 ; 6 Notes of Cases, 176 ; 5 L. T. 
121 ; 106 B. R. 866. 

6742. Interest aUowed from date of Judgment in 
Court of Appeal — To date of Judgment In House of 
Lords— -Full value of ship paid Into court.]— In an 

^tion in rm in respect of damage by collision 
defts. gave bail in the sum of £100,000 as repre- 
senting the full value of their vessel & the limit 
of their liability according to French law. In the 
Admlty. Ct. both pltfs.* & defts.* vessels were held 
to blame, but the Ct. of Appeal held defts.* vessel 
alone to blame & this decision was upheld by the 
House of LfOrds. 

The £100,000 being insufficient to satisfy pltfs.* 
judgment, pltfs., who admitted that qua damages 
they could not recover more than the £100,000, 
threatened to arrest defts.’ vessel in respect of 
interest & costs ; &, under protest, defts. provided 
bail in a further sum to avoid arrest : — Held : 
(1) interest on sums due in respect of collision 
damage was awarded by way of damages, & 
accordingly pltfs. were not entitled to interest 
except for the period between the judgment of 
the Ct-. of Appeal & the judgment of the House of 
Ix>rds, three hundred & nine days, in respect of 
which defts. were liable for interest on the £100,000 
at 4 per cent. ; (2) pltfs. were entitled ^ costs & 
interest on costs at 4 per cent. — The .Toannis 
Vatis (No. 2), [1922] P. 213; 91 L. J. P. 196; 
127 L. T. 494 ; 38 T. L. R. 566 ; 16 Asp. M. L. C. 
13. 

6743. Vessel hired by Admiralty — Special agree- 
ment as to payment — Interest on sum paid from 
date of payment.] — While on hire by the Admlty. a 
stream trawler was sunk through a collision with 
the Rosalinda The value of the trawler was 
agreed between the parties, but the Admlty. 
claimed, as bailees in possession, to recover as 
part of their damages interest from the date of 
the loss. The owners of the Rosalind contended 
that interest was only payable from the date when 
the Admlty. paid the value of the trawler to her 
owners : — Held : under the Admlty. rule a bailee 
in possession was entitled to recover from a wrong- 
doer a complete equivalent of the chattel de- 
teriorated or lost, namely, its value at the time 
of the deterioration or loss, with interest from that 
date ; but, inasmuch as there was an agreement 
between the parties that defts. should pay what the 
Admlty. had to pay to the owners of the trawler, 
interest on that payment only ran from the date 
of payment. — The Rosalind (1920), 90 li. .T. P. 
120 ; 37 T. L. R. 116. 

6744. Interest such as evidence might warrant.] 
— ^Admiralty Comrs. v, Susquehanna (Owners), 
The Susquehanna, No. 6624, ante. 

6745. Interest allowable up to date of Judgment — 
Judgment debt after Judgment.] — The St. Charles, 
No. 6735, ante. 

Effect of proceedings for limitation of liability.] — 

Sec Nos. 8060-8066, post. 


SEcrr. 7.— RIGHTS AND REMEDIES OF INJURED 
PARTIES. 

Sub-sect. 1. — Persons Entitled to Recover. 

A. Persons Interested in Ship. 

6746. Part owners — Suing alone.] — If one of 
several part owners of a chattel sue alone, deft, 
can only take advantage of the objection by a plea 
in abatement, even though the defect appear on 
the declaration. — A ddison v. Oveuend (1796), 6 
Term Rep. 766 ; 101 E. R. 816. 

Annotations: — Apld. Sodgworth v. Overond (1797), 7 Term. 

Rep. 279 ; Watson v. King (1815), 1 Stark. 121. Befd. 

Bloxam v. Hubbard (1804), 5 East, 407. Mentd. Scott 

V. Godwin (1797), 1 Bos. & P. 67 ; Stanclilto v. Hardwick 

(1835), 2 Cr. M. &; R. 1 ; Jones v. Smith (1849), 18 L. J. 

Ex. 145. 

6747. .] — If one of two part owners of 

a chattel, sue alone for a tort, & deft, do not pleail 
in abatement, the other part owner may afterwards 
sue alone, & deft, cannot plead in abatement to 
such action. — S edoworth v. Overend (1797), 7 
Term Rep. 279 ; 101 E. R. 974. 

Annotation : — Apld. Bloxam v. Hubbard (1804), 5 East, 

407. 

—.]—Sec, also, R. S. C., Ord. 10, r. 11. 

6748. Beneficial owner.] — T he Ilos (1856), Sw. 
100; 166E. R. 1040. 

Annotations : — Consd. The Duke of Buccleuch, [1892] P. 

201. Reid. The mnna (1868), L. R. 2 A. & E. 97. 

6749. Holders of bills of lading — As security for 
loan — Previous payment to owners In respect of 
disbursement — Whether bar to action.] — The 

Thyatira, No. 6697, ante. 

6750. Salvors — Wreck damaged during salving.] 

— Pltfs. contracted to salve a sunken vessel on a 
** no cure, no pay *’ basis. In pursuance of the 
contract they attached their salvage plant to the 
wreck & incurred considerable expenditure in the 
salving operations. At a time when, as pltfs. 
alleged, the successful raising of the wreck was 
assured, it was run into by deft.’s steamshi}> 
thi'ough the negligence of deft.’s servants A: 
irreparably damaged. Pltfs. claimed damages for 
the loss of their plant & also in respect of the loss 
of the beneficial contract due to the damage to the 
wreck : — Held : pltfs. were in possession of tlui 
wreck, & accordingly they were (entitled to recover 
in respect of the damage thereto ; & between them 
pltfs. & the owners of the wreck, if the latter 
recovered judgment against defts., were entitled 
to recover the whole vixlue of the wreck. Thtj 
exact value, which was a question for the registrai*, 
would depend on whether pltfs. were right in 
tbeh* contention that the salvage operations would 
have been successful.— The Zelo, [1922] P. 9 ; 
91 L. J. P. 57 ; 126 J.. T. 351 ; 38 T. Ti. R. 69 ; 15 
Asp. M. h. C. 428. 

Bailee .] — See Admiralty, Vol. I., pp. 140, 141, 
Nos. 477, 483 ; Bailment, Vol. III., p. 114, No. 
379 ; Supp. III., p. 150, No. 374b. 

6751. Ship repairer — Bankruptcy of person en- 
titled to damages.] — Where in the registrar’s re- 
port in a collision action it appears that claimant 
claims (inter alia) as part of his damages the cost 


collision with deft.'s vessel, Interest 
on the value of the vessel Sc fi'eight 
Is not recoverable as part of the 
damages under Consolidated Statutes, 
0 . 37, s. 119. — Jackson v. McLellan 
(1879), 19 N. B. R. (3 P. & B.) 432.— 
CAN. 

g. Interest allowed from date of 
collision .] — The Olga v. The Anglia 
(1905), 7 F. (CJt. of Sess.) 739.— SCOT. 

PART XII. SECT. 7, SUB-SECT. 1.— A. 

h. Mortgagor.] — The mtgor. of a 
boat destroyed by oollislon may recover 


the full value against the owners of 
the other vessel, without abatement 
for the mtge. — S haw v. Dk Salaberuy 
Navigation Co. op Montreal (1859), 
18 U. C. R. 541.— CAN. 

k. Mortgagee in possession.] — A 
mtgee. in possession may maintain an 
action for damages occasioned by a 
collision. — W ard Sc Pemberton v. 
The Yosemite (ISiU), 4 Exoh. C. R. 
241 ; 3 B. C. R. 311.— CAN. 

l. Charterers.] — Where a vessel 
under charter was injured by oollislon 
caused by another vessel, the charter- 


party providing that in case of damago 
the hiring should cease until she could 
bo repaired : — Held : an action by the 
charterers against the offending ship 
for the detention would not lie . — lie 
The Nettlesworth (1883), 9 Q. li. R. 
359.— CAN. 

m. liegistered or nominal owner ,] — 
The registered or nominal owner, not 
beneficially interested in the voyage 
or employment of the vessel, cannot 
recover oonsequential damages. — 
Whiteway V. Power (1892), 7 Nfld. 
L. R. 625.— NFLD. 



814 


Shipping and Navigation. 


Sed. 7. — Rights and remedies of injured parlies: 
Sub-sect. 1, A.y B., C. d: D.; sub-sect. 2, A.^B. 
C. (a) d: (b) ; sub-seefs. 3 & 4. Sects. 8 <fc 9.] 

of repairing his ship, but has not paid the ship- 
wright, & has since the repairs were effected 
become insolvent, & the registrar allows such 
item, the ct. has no power to do anythi^ to 
ensure the money being paid over by claimant 
to the shipwright, & will not retain the money 
in the registry until claimant has given satisfac- 
tory evidence that he had paid the shipwright. 
— The Endeavour (1890), 62 L. T. 840 ; 6 Asp. 
M. L. 0. 611. 

Annotation : — ^Refd.'Tho Glonflnlas, [1918] P. 363, n. 

B. Owner of Cargo. 

Recovery against carrying ship.] — See Ad- 
miralty, Vol. I., p. 143, No. 608. 

6752. Recovery against ship In fault.] — The 

Diana (1842), 5 L. T. 01. 

.] — See, also, Admiralty, Vol. I., pp. 140, 

111, Nos. 481, 482. 


C. Crew. 

See, Admiralty, Vol. I., p. 144, No. 611 ; 
Master & Servant, Vol. XXXIV., pp. 210, 214, 
Nos. 1720, 1767. 

Under Workmen’s Compensation Act.] — See 

Admiralty, Vol. I., p. 146, Nos. 621, 622 ; 
Master & Servant, Vol. XXXIV., p. 242, No. 
2060. 

D. Persons Injured or their Representatives. 
Fatal injuries.] — See Admiralty, ’' "oL I., pp. 
143-145, Nos. 610-523 ; Aliens, Vol. II., p. 131, 
No. 73; Negligence, pp. 121, 130, Nos. 804, 
807, 860. 


Sub-sect. 2. — Rights in Rem. 

A, In General. 

Jurisdiction of Court of Admiralty.] — See 
Supreme Court of Judicature (Consolidation) Act, 
1925 (c. 49), ss. 22 (1) (a) (iv), 33 (2) ; Admirai.ty, 
Vol. I., pp. 104, 105, 111, Nos. 64-75, 160, 161. 

Preliminary acts in damage actions.] — See Ad- 
miralty, Vol. I., pp. 177-178. 

Practice in actions in rem.] — See Admiralty, 
Vol. I., pp. 158-172. 

Conciusiveness of foreign Judgments in rem.] — 

See Conflict op Laws, Vol. XI., pp. 463-466. 

Costs.] — See, generally. Admiralty, Vol. I., pp. 
207-210. 


B. Maritime Lien. 

See Part XIX., Sect. 1, sub-sect. 2, post. 

C. Siatviory Powers of Arrest. 

(a) In General. 

See, generally. Admiralty, Vol. I., pp. 161- 
166 ; & compare Conflict op Laws, Vol. XI., 
p. 485, No. 1379. 

Costs arising out of arrest.] — See Admiralty, 
Vol. I., p. 206, Nos. 1268-1278. 

(6) Immunity from Arrest. 

See 1894 Act, s. 688 ; Sc generally Admiralty, 
Vol. I., pp. 109-111. 

6753. What vessels are immune — Vessel re- 
quisitioned by Crown.] — After the outbreak of war. 


pltfs., the owners, master. Sc crew of a steam tug, 
commenced a salvage action in rem a|:ain8t the 
owners of a steamship, her cargo & freight ; but 
they did not arrest the vessel. Sc subsequently 
abandoned the claim against the cargo, which 
consisted of oil fuel for the use of the navy & was 
the property of the Crown. The owmers of the 
steamship & her freight appeared as defts.. Sc 
gave the usual undertaking in lieu of bail, state- 
ments of claim & defence being subsequently 
delivered. Prior to the commencement of the 
savage action the steamship had been requisi- 
tioned under the powers conferred by the Royal 
Proclamation (Transports & Auxiliaries) of Aug. 3, 
1914, & as the vessel thereby became, for the 
time being, a ship belonging to His Majesty, 
within 1894 Act, s. 557, the Crown applied for & 
obtained an order that all further proceedings 
in the action with a view to the arrest or detention 
of the ship should be stayed so long as the vessel 
remained under requisition in the service of the 
Crown. — The Broadmayne, [1916] 1 P. 64 ; 
86 L. J. P. 153 ; 114 L. T. 891 ; 32 T. L. K. 304 ; 
60 Sol. Jo. 367 ; 13 Asp. M. L. C. 356, C. A. 
Annotaiitma : — Consd. The Sarpen, [1916] P. 300. Apld. 
The MoBslcano (1916), 32 T. L. II. filO ; The Crimdon 
(1918). 35 T. L. R. 81 ; The Gagara, [1919] P. 95. ReM. 

, The Porto Alexandre (1919), 89 L. J. P. 97 ; The To r- 
vaeto (1922), 128 L. T. 176; The Sylvan Arrow, [1923] 
1*. 14 ; lYancc Fenwick r. K., [1927] 1 K. B. 458. 

6754. .] — A ship requisitioned by the 

Govt, of an allied country has the same privilege 
from arrest in a collision action as a ship requi- 
by the British Crown. — The Messicano 
~ T. L. R. 619. 


Annotaiions : — Befd. The Crimdon (1918), .35 T. L. R. 81; 

The Porto Alexandre (1919), 89 L. J. P. 97. 

6756. Vessel belonging to or used by foreign 

state — Security for damage — On counterclaim by 
defendant.] — The ct. has jurisdiction to order 
a pltf. in an action for damage by collision to give 
security for damages to a deft, who brings a 
counterclaim. The ct. can exercise this power 
when such pltf. is a foreign sovereign whose ship 
cannot be arrested. — The Newbattlb (1885), 
10 P. D. 33 ; 64 L. J. P. 16 ; 52 L. T. 15 ; 33 
W. R. 318 ; 6 Asp. M. L. C. 360, C. A. 

Annotations: — Consd. The Tervaete, [1922] P. 259. Apld. 

Re Bjomstad & Oubo Shipping Co., [1924] 2 K. B. 673. 

Befd. Duff Development Co. v. Kelantan Government, 

[1924] A. C. 797. 

6756. .]— Pltfs.’ & defts.’ 

vessels came into collision & both received damages. 
Pltfs. brought an action in rem against defts., 
“ the owners of the steamship Neptune." Defts. 
counterclaimed, & applied to pltfs. for security 
to answer the counterclaim. Security was given, 
but on pltf. making a similar application defts. 
refused to give security on the ground that the 
Neptune was owned by the French Govt., & was 
not subject to arrest ; — Held : the ct. had no 
power to order security to be given or, in default 
thereof, to stay defts.’ counterclaim. — The 
Neptune, [1019] P. 17 ; 88 L. J. P. 94. 

6767. Used for trading purposes.] — 

A ship belonging to a foreign sovereign, but used 
by him as a merchant vessel for trading puipc^es, 
is liable to be proceeded against in rem in the 
Admlty. Ct. for damage done to another ship by 
collision. 

Semble : mail packets, although the property of 
a govt., are not exempt from the ordinary process 
of the tribunals of a foreign state, unless expressly 
exempted by treaty. — The Charkieh U^^S), 


PART XII. SECT. 7. SUB-SECT. 1.— B. 

n. Although insuremee money re- 
covered .^ — The payment of Insnranoe 


to the owner of the cargo is no bar to 
an action brought by nlm to recover 
Its value from the steamer that caused 
the loss. — ^N orthern Elevator Co., 


Ltd. V. Richelieu & Ontario Naviga- 
tion Co. (1907), Q. R. 82 S. C. 62.— 

CAN. 
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L. R. 4 A. & E. 69 ; 42 L. J. Adm. 17 ; 28 L. T. 
613 ; 1 Asp. M. L. C. 681 ; subsequent proceedings^ 
L. R. 4 A. & 120. ! 

Distd. The Constitution (1879), 4 P. D. 39- 
Consd. The Parleraent Bolgre (1880), 6 P. D. 197. Befd. 
The Heinrich BJom (1885), 10 P. D. 44 ; Mlghellv. Johore. 
ri894] 1 Q. B. 149 ; The Porto Alexandre (1919), 89 
L. J. P. 97 ; Akeionalmoye Obschostvo A. M. Luther v, 
Saffor, [1921] 1 K. B. 466; Companla Mercantil Argen- 
tina V. united States Shipping Board (1924), 93 L. J. K. B. 
816 ; Dull Development Co. v. Kclantan Government, 
[1924] A. C. 797. mentd. Foster v. Globe Venture Syndi- 
cate (1900), 82 L. T. 263. 

6758. .] — An unarmed packet 

belonging to the sovereign of a foreign state, & 
in the hands of officers commissioned by him, & 
employed in carrying mails, is not liable to be 
seized in a suit in rent to recover redress for a 
collision, & this immunity is not lost by reason 
of the packet’s also carrying merchandise & 
passengers for liiro. — The Parlement Belge 
(1880), 6 P. D. 197 ; 42 Ti. T. 273 ; 28 W. K. 042 ; 
4 Asp. M. L. C. 234, C\ A. 

Annotations: — Apld. StrouHboig r. Costa llica Republic 
(1880), 44 L. T. 199. Consd. The Nowbattlo (1885), 10 
P. D. 33 ; Mlghell r. Johoi^e, [18941 1 Q. B. 149. Apld. 
The JaBsy, [19061 P. 270. Consd. The Broadmayno, 
[1916] P. 64. Apld. The Gagara, [1919] P. 95 ; The 
Porto Alexandre, [1920] P. 30. Consd. The Sylvan 
Arrow, [1923] P. 220. Apld. Compania Mercantil Argen- 
tina V, United Statca Shlppbig Board (1921), 93 L. J. 
K. B. 816. Refd. The Longford (1889), 14 P. D. 34 ; 
Chalmers v. Soopciiiich (1892), 66 L. T. 318 ; The Dictator, 
[1892] 1*. 304 ; Morgan v. CaHilcgaU' S.S. Co., The Castle- 
gato, [1893] A. C. 38 ; S.S. Utopia v. S.S. Primula, The 
Utopia, [1893] A. O. 492 ; The Ripon City, [1897] P. 
226 ; The Burns, [1907] P. 137 ; /»V Ropuldic of Bolivia 
Exploration Syndkiale, [1914] 1 Ch. 139 ; The Crimdon 
(1918), 36 T. L. R. 81 ; Aksionalrnoye Obschestvo A. M. 
Luther v. Sa'mr, [1921] 3 K. B. 532 ; The Edna, [1921] 

1 A. C. 735 ; The MogilciT, [1922] P. 122 ; The Tervaetc, 
[1922] P. 259 ; lie Bjornstad & Ouse Shipping Co., [19241 

2 H. B. 673 ; DufC Dovelopmont Co. v. Kelantan Govern- 
ment, [1924] A. C. 797 ; The Jupiter (1924), 93 L. J. P. 
156 ; The Jupiter (No. 3) (1927), 137 L. T. 333. Mentd. 
Musunia Bey v. Cladban, [1894] 2 Q. B. 352 ; South 
African Repuhllo v. La Compagnie Franco-Belgo du 
Chemin de Fer du Nord, [1898] 1 Ch. 190 ; Re Suarez, 
Suarez v. Suarez, [1918 J 1 Ch, 176. 

6759. Used for carrying malls.] — 

The Charkieh, No. 6767, ante, 

6760. .] — The Parlement 

Belge, No. 6768, ante. 

6761. Used for public service — Waiver 

of immunity.] — Process by way of arrest in a 
damage action in rem does not lie against a vessel 
the property of a foreign sovereign state & destined 
to its public use, &, therefore, on the application 
of the foreign govt., & the production of a certificate 
from the Foreign OBice as to tlie public character 
of the vessel in question, all proceedings will be 
stayed & no waiver of the privileged assumed, 
althoq^h during the temporary presence of the 
vessel in this country, & under a misapprehension, 
in order to procure her release, agents of the 
govt, to which the vessel belonged liave given an 
undertaking to put in bail, & have entered an 


absolute appearance. — ^The Jassy, [1900] P. 270 : 
76 L. J. P. 93 ; 96 L. T. 363 ; 10 Asp. M. L. O. 
278. 

Annotation: — Refd. Re Republic of Bolivia Exploration 
Syndicate, [1914J 1 Ch. 139. 

6762. .] — A privately-owned 

vessel, used by a sovereign state for public pur- 
poses is immune from arrest in a collision action. — 
The Crimdon (1918), 35 T. L. B. 81. 

Annotation : — ^Refd. The Porto Alexandre (1919), 89 L. J. P. 

97. 

6763. Subsequent sale into private 

ownership.] — Damage occasioned by collision with 
a foreign state-owned vessel does not impose a 
maritime lien upon the vessel, & if the vessel be 
subsequently sold into private ownership she is 
not then liable to arrest in an action in rem . — 
The Tervaete, [1922] P. 259 ; 91 L. J. P. 213 ; 
128 L. T. 176 ; 38 T. L. B. S25 ; 67 Sol. Jo. 98 ; 
16 Asp. M. L. C. 48, C. A. 

Annotatiemo The Meandros, [1925] P. 61. Coasd. 

The Stream Fialier, [1927] 1\ 73. Refd. The Colorado. 
[1923] P. 102 ; The Sylvan Arrow, [1923] P. 14 ; The 
Goulandris, [1927] P. 182. 

6764. Vessel requisitioned by allied state.] — 

— ^Thb Messicano, No. 6754, ante. 

Determination of Immunity — Jurisdiction 

of Court of Admiralty.] — Admiralty, Vol. I., 
p. 110, No. 143. 


Sub-sept. 3. — Bights in personam. 

Jurisdiction of Court of Admiralty.] — See 
Supreme Court of Judicature (Consolidation) Act, 
1925 (c. 49), ss. 22 (1) (a) (iv), 33 (2) ; & Admiralty, 
Vol. L, pp. 104, 105. 

Practice in actions in personam.] — Sec Admi 
RALTY, Vol. I., pp. 172-174. 

Conclusiveness of foreign judgments In per- 
sonam .! — See Conflict op Laws, Vol. XI., pp. 
459-463. 


Sub-sect. 4. — ^Admiralty Practice. 

See, generally, Admiralty, Vol. I., pp. 158 et seq. 


Sect. 8.— COLLISION AS AFFECTING SALVAGE. 

See Part XV., Sect. 6, sub-sect. 3, post. 


Sect. 9.— PRACTICE AND PROCEDURE. 
Nature & extent of jurisdiction.] — See Admiralty, 
Vol. I., pp. 139-143, Nos. 467-509. 

Trinity Masters .] — See Part XXVI., post. 
Practice & procedure .] — See Admirai.ty, Vol. I., 
pp. 158 et seq. 
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Shipping and Navigation. 


Part XIII. — Damage to Objects Other than Ships. 


Sect. 1.— IN GENERAL. 

6765. Duty to avoid invisible objects — Whether 
dependent on notice of existence — Damage to 
cables — Presumption that master knows existence 
of cable.] — In an action for damage done through 
negligence to the telegraphic cable of pltfs. by 
reason of its being dragged & broken by an anchor 
from defts.* ship, defts. pleaded that they were 
aliens, & that their vessel was more than three 
miles from the seashore of England & out of the 
jurisdiction, & that in the usual & ordinary 
course of navigation the ship had occasion to cast 
anchor & afterwards got it up again, & that the 
anchor, without any default of defts. & in con- 
sequence of the effect of the winds & waves upon 
the vessel, dropped the cable, & became entangled 
in it, & was necessarily a little injured ; & that 
there was no buoy mark the position & existence 
of the cable, of which defts. were wholly ignorant : 
— Held : pltfs. had a good cause of action, as it 
must be inferred that shipowners were aware of 
the existence of those cables, &; therefore were 
bound to navigate their vessels with such care 
Sc skill as not to damage them. — Submarine 
Telegraph Co. v, Dickson (1864), 15 C, B. N. S. 
759 ; 3 New Rep. 572 ; 33 L. J. C. P. 139 ; 10 
L. T. 32 ; 10 Jur. N. S. 211 ; 12 W. R. 384 ; 2 
Mar. L. C. 9 ; 143 E. R. 983. 

Annotations: — Coxisd. The Clara Killam (1? 0), L. R. 3 
A. & E, 161. Mentd. WIIhou v. Nowben> (1871), .36 
J. P. 2ir». 

6766. Ferryboat cable not matter 

of general knowledge.] —The James Sc Ann (1922), 
153 L. T. Jo. 86. 

6767. Damage to oyster bed.] — 

A ship in charge of a compulsory pilot, was at 
high water brought into Sc anchored by the pilot 
in a river in which there were oyster beds, the 
existence of which was known to the pilot. The 
place where she was anchored was not the usual 
& customary place for vessels of her size & draught 
to anchor in. At low water she grounded, & 
thereby did damage to an oyster bed. On notice 
of the existence of the oyster bed being given to 
the master he took all reasonable means to remove 
his ship as speedily as possible. In an action 
by the lessee of the oyster bed against the ship- 
owner & pilot : — Held : the act of the pilot in 
anchoring the ship where he did was negligence 
which made him liable, but the ship was not 
liable because the master’s duty on receiving 
notice of the existence of the oyster bed was to 
take all reasonable measures, not extraordinary 
measures, to remove his ship, & this he had done. 
— The Octavia Steua (1887), 67 L. T. 632 ; 

6 Asp. M. L. C. 182. 

Annotations: — Coiisd. The Swift, [1901] P. 168 ; The Blen, 
[1911] P. 40. Bc$d. The Carlgarth, The Otarama, [1927] 
P. 93. 

6768. Liability for indirect consequences — ^Negli- 
gence causing collision with sandbank — Ship be- 
coming unmanageable — Subsequently driven by 


wind & tide against sea wall.]— Defts.’ vessel, owmg 
to the negligence of their servants, struck on a 
sandbank, & becoming from that cause un- 
manageable, was driven by wind & tide upon a 
sea wall of pltfs.’, which it damaged : — Held : 
defts. were liable for the damage caused. — 
Romney Marsh (Bailiffs) v. Trinity House 
(1870), L. R. 6 Exch. 204 ; 39 L. .1. Ex. 163; 
22 L. T. 446 ; 18 W. R. 869 ; 3 Mar. L. C. 398 ; 
affd, (1872), L. R. 7 Exch. 247, Ex. Oh. 

AnnoMions : — Consd. The George & Richard (1871), L. R. 

3 A. & E. 466. Refd. Gilbert v. Trinity House Corpn. 

(1886), 17 Q. B. D. 795. 

6769. Assistance from tug not secured 

until after collision with pier — Subsequent breaking 
of tow rope — Damage to property on shore.] — 

The Gertor, No. 5177, ante, 

6770. Collision with dock gates — Detention 

of vessel arriving later.] — Defts.* vessel negligently 
damaged the gates of a dock, & the gates were 
closed for repairs. Pltfs.’ vessel arrived outside 
the dock Sc was prevented from entering the dock 
to load a cargo then waiting therein. 

By statute the dock co. wcri^ obliged upon pay- 
ment of certain rates Sc subject to certain con- 
ditions to keep the dock “ open to all persons 
for the shipping Sc unshipping of goods. Sc the 
embarking & landing of passengers.” 

In an action by pltfs. against defts. to recover 
damages for the detention of the vessel so caused 
by defts. : — Held : defts.’ negligence was too 
indirectly related to tlie alleged interference with 
pltfs.’ rights Sc their loss to constitute a good 
cause of action by pltfs. against defts. Semble : 
where a shipowner has been obstructed in the 
exercise of his right to navigate his ship in a 
public navigable channel, a highway for ships. 
Sc has thereby suffered actual loss Sc damage by 
detention of the ship an action lies. — Anglo-Al- 
GERTAN S.S. Co., IjTD. V, UOULDER LTNE, LtD., 
[1908] 1 K. B. 659 ; 77 L. J. K. B. 187 ; 98 L. T. 
440 ; 24 T. L. R. 235 ; 11 Asp. M. L. C. 45 ; 13 
Com. Cas. 187. 

Annotation : — ^Refd. South Wales & Liverpool S.S. Co. v. 

Ne'HU'B Dock & Ity. Co., Nevlll’s Dock & Ry. Co. v, 

Maatschappij S.S. Hestevacr RottAJidam (1913), 18 Coin. 

Cas. 124. 

6771. Liability of owner — For negligence of 
master — Contract creating special relationship 
between owner & master.] — A sloop was navigated 
under a verbal agreement between A., the 
“ managing owner ” registered according to Mer- 
chant Sliipping Act, 1875 (c. 88) & B. the captain 
by which, on condition that A. should have one- 
third of the net profits, accounts of which were 
to be rendered to him by B. from time to time. 
B. was at liberty to go to any port. Sc take or 
refuse any cargo he chose. Sc was also to hire Sc 
pay the crew & supply the stores, A. having no 
control over the vessel. While discharging cargo 
under a charter made by B. “ for Sc on behalf 
of the owner,” the vessel, through the negligeftce 


PART XIII. SECT. 1. 

o. Dvty to avoid invisible objects 
’^Whether dependent on notice of ^cist- 
ence — Damage to cables,] — By anchor- 
ing in a prohibited part of a river, a 
ship becomes liable for all damages 
caused thereby to a submarine cable, 
even when there were no indications 
of the place where such cable had been 
laid down, nor any notices of warning 
given as to where It stood. — B ell 


Telephone Co. of Canada, Ltd. v. 
The Rapid (1897), 5 Exch. CJ. R. 413 ; 
Q. R. 12 8. O. 37.— CAN. 

p. Onus of proof.] 

— ^British Columbia Telephone Co. 
V, The Arabien (1924), 34 B. C. R. 
319.— CAN. 

q. Damage to fishing 

nets,] — Nbno v, Vancouver Port 
Moody Ferries, Ltd. (1921), 30 
B. C. R. 306.— CAN. 


r. Damage to oyster bed ,] — 

Petrie v. The Rostrrvor (Owners), 
[1898] 2 I. R. 656.— IR. 

t. LdabilUy for indirect consequences.] 
— The Walter S. Frost, 5 C. L. T. 
471.— CAN. 

a. Liability of oumer — Pilot in 
charge .) — Hates v. Pacific Mail S.S. 
Co. (1878), 1 N. 8. W. S. C. R. N. S. 
(L.) 139.— AUS. 

b. .] — Belp twprow 
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of B., broke loose from her moorings & damaged 
the wharf of pltf#, who brought an action against 
A. B. i—Held : the agreement did not amount 
to a demise of the vessel & whatever was the 
precise relationship thereby created between 
defts. inter ae A. was responsible to the public 
Jpr the negligence of B., & therefore, both were 
liable in the action. — Steel v. Lester & Lilee 
(1877), 3 C. P. D. 121 ; 47 L. J. Q. B. 43 ; 37 
L. T. 642 ; 26 W. R. 212 ; 3 Asp. M. L. 0. 537. 
Annotation: — ^Diftd. Baumvoll Mamifactur von Solieiblcr 
& 1 253. Apprvd. Associated 

Portland ^ment Mj,nnfacturers (1910) Ltd. v, Ashton. 
t^T^ 443^’ Mentd. Boon v. Quance (1909). 102 

Recovery of damages In case of inevitable 
accident — ^Damage to harbour, dock or pier.1 — 

See Part XXI., Sect. 11, post. 


Sect. 2.— PARTICULAR INSTANCES. 

6772. Damage caused by negligent navigation — 
Crane on shore.] — Hackwood v. Somers U840), 

6 L. T. 194. 

6773. Mooring dolphin — Dolphin not strong 

enough to resist slight pressure.] — A steamship, in 
coming alongside a pier, struck, & did damage to 
a mooring dolphin : — Held : the contact being 
slight, the dolphin ought to have been strong 
enough to resist the pressure, & the suit against 
the steamship was dismissed with costs. — The 
Albert Edward (1875), 44 L. J. Adm. 49 ; 24 
W. R. 179. 

6774. Damage caused by negligent mooring — 
Premises on shore.] — Lambert v. Hastie (1853), 

7 L. T. 286. 

6775. Bowsprit hanging over adjoining 


wharf — Damage to mast projecting from wharf 
over river — On falling of tide.] — ^A. was possessed 
of a wharf, & had a mast projecting therefrom 
over the river. B. moored his vessel at the 
adjoining wharf, with her bowsprit overhanging 
the front of A.*s wharf, &, on the falling of the 
tide, the bowsprit of B.*s vessel, coming in contact 
with A.’s mast, broke it : — Held : B. was not 
responsible. — Dalton v. Denton (1857), 1 C. B. 
N. S. 672 ; 6 L. T. 228 ; 5 W. R. 203 ; 140 E. R. 
277. 

6776. Collision with piles — Damage to plaintiff’s 
vessel — ^Damage due to plaintiff’s own negligence.] 

— Defts. contracted with the Lords of the Admlty. 
for the erection of docks & works in Plymouth 
harbour, & for that purpose simk piles in the 
navigable part of the channel. After the comple- 
tion of the works, & after a reasonable time for 
the removal of the piles, defts. sold the piles to 
J., who undertook to remove them by a certain 
date, or sooner if required by the Lords of the 
Admlty. The Admlty. subsequently required J. 
not to draw the piles, & J., acting under those 
orders, cut the piles off on a level with the bed of 
the channel. The soil was subsequently washed 
from around the stumps, &, pltf.’s vessel struck 
against them & was injured. In the position in 
which the piles existed at the time defts. delivered 
them up to J., the damage could not have been 
done without pltf.’s gross negligence : — Held : 
there was no cause of action against defts. — 
Bartlett v. Baker (1864), 3 II. ifc C. 153 ; 34 
L. J. Ex. 8 ; 159 E. R. 486. 

Annotation: — ^Mentd. Sandford r. Clarke (1888), .'>7 L. J. 

Q. B. 507. 

Harbours, docks & piers.] — See Part XXI., Sect. 
11, post 

Collision with pier in foreign country — ^Pier 


Co. OF Canada, Ltd. v. The Rapid 
(1897), 5 Exch. C. R. 413; Q. R. 
12 S. C. 37.— CAN. 

0. Contribvtory negligence.} — Brack 
V. Union Forwarding Co. (1871), 32 
U. C. R. 43.--CAN. 

PART XIII. SECT. 2. 

d. Damage caused by negligent 
naingation — Pier,} — Evans, Coleman 
& Evans, Ltd. v. The Roman Prince 
(B. C.), [1924] Exch. C. R. 93.— CAN. 

e. Parsing under bridge under- 

going repair.] — Padularoga v. Cana- 
dian Canning Co. (1907), 5 W. L. R. 
196; 12 B. C. R. 468.— CAN. 

f. Swing bridge .] — Deft, o^vnod 

& operated a Bwing bridge. Pltfs.* 
ship, the L., on the night preceding 
the accident was forced to tie up on 
account of stormy weather. Next 
morning, the weather being still stormy 
with a high gusty wind blowing 
across the canal, tho L. cast oft, 
steamed up towards tho bridge & 
attempted to pass through before it 
was fully opened. When tho L. was 
partly through the opening, the swing 
of tho bridge was stopped by a great 
gust of wind & the bridge was blown 
back striking tho L. which had ven- 
tured into the gap, causing her con- 
siderable damage ; — Held : neither 
tho machinery nor tho handling of 
the bridge in anyway caused or con- 
tributed to tho accident; but the L., 
in attempting to pass through before 
the bridge was fully opened was per 
ee, apart from any rmes forbidding 
it, guilty of negligence & of reckless 
& imsoamanliko manceuvre, which 
was the sole originating & determining 
cause of tho accident. — Niagara, St. 
Catharines & Toronto Rt. Co. v. 
The Lakes & St. Lawrence Transit 
Co. (Ont.), 11924] Exch. C. R. 1.— 
CAN. 

J. — ^VOL. XLI. 


g, Effect of custom .} — 

Tho fact that it may be customary to 
enter a bridge before the swing is fully 
opened does not absolve a ship from 
negligence ; such a custom being 
dangerous & unreaisonablo cannot bo 
the foundation of a claim against 
another person where an accident has 
occurred by the iniured ship putting 
the custom into practice. — -Niagara, 
ST. Catharines & Toronto Ry. Co. 
V. The Lakes & St. Lawrence Tran- 
sit Co. (Out.), [1924] Exch. C. R. 1. 
—CAN. 


h. .] — Canada Atlan- 

tic Ry. Co. v. The Nicaragua & 
Ogdknsburg Coal & Towtino Co. 
(1907), Q. R. 32 S. C. 134.— CAN. 

k. Daimxge caused by negligent moor- 
ing.] — MoNiitEAL Harbour Comrs. 
V. Grange (1860), 10 L. C. R. 259.— 

CAN. 

l. Drifting vessel colliding with bridge 
— ipsa loquitur.] — In an action 
against tho owners of a steamboat for 
damage done to pltfs.* bridge, it 
appeared that the steamer was found 
drifting against the bridge one morn- 
ing after a stonn, & that thr injury 
complained of was thus caused : — 
Held: sufficient primd facie proof of 
negligence, & it lay upon defts. to 
account for the accident. — Cataraqui 
Bridge Co. v. Holcomb (1861), 21 
U. C. R. 273.— CAN. 


m. Damage to fishing nets — Evi- 
dence of negligence .] — Barrett v. 
Sums (1884), 17 N. S. R. (5 R. & G.) 
262.— CAN. 


n. Damage euused by fire com- 
municated by ship .} — The owner of a 
steamboat navigating the inland waters 
of Ontario, without legislative autho- 
rity, is liable for loss occasioned to 
property by fire, communicated thereto 
by the steamer, without any proof of 


actual negligence. — Hilli^uid v. Thur- 
ston (1884), 9 A. R. 514.— CAN. 

o. Collision with stakes illegally put 
doum in public harbour.] — Zwicker 
V. Lahave S.S. Co. (N. S.) (1910), 9 
E. L. R. 114.— CAN. 

p. Collision with wharf in fog.] — 
Hunt r. Dartmoui’ii Ferry tX)M- 
MlsaioN (N. S.) (1910), 9 E. L. R. 249. 
—CAN. 

q. Damage to works lawfully con- 
structed across narigablc waters — Dam- 
age. caused by absence of lights on works.] 
— Apart from any statutory regulation 
as to lights, those who place obstruc- 
tions across navigable waters, though 
lawfully authorised to do so, cannot 
complain if damage is done to their 
works by collision brought about by 
tho fact that a prudent navigator, 
proceeding with due care, was unable 
at a crucial moment, because ot ab- 
sence of lights, to define bis exact 

S oaitiou in relation to such ubstruo- 
0118. — New Westminster Corpn. v. 
The Maagen (1913), 18 B. C. R. 441 ; 
14 Exch. C. R. 323.— CAN. 

r. Collision xoith boom of logs in 
tow — Negligence of tug.] — In an action 
against deft, ship for having nm 
through & scattered a boom of logs 
bclouging to pitf. while being towed 
by pltf.’s steam tng, the collision having 
occurred at night at a difficult point 
of a chaunel : — Held : the collision 
was occasioned by the tug’s negligenoe, 
in showing misleading lights, having 
too long a tow, displaying insuffloient 
lights on the boom, & losing control 
of the boom & blocking the channel. 
— Paterson Tii^iber Co. v. The 
British Columbia (1917), 16 Exoh. 
O. R. 306 ; 18 B. C. R. 86.— CAN. 

t. Damage to property on public 
work,**] — CoMPAGNiB Generals d*En- 
TERPRISES PUBUQUES V, R. (1919). 57 
S. O. R. 527 ; 44 D. L. R. 469.— 
CAN. 

»;a 
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Shipping and Navigation. 


Sect, 2. — Particular instances. Sect. 3. Part XIV. 
Sect. 1: Subjects, 1, 2, 3, 4 d? 6. Sect. 2: 
Sub-sects. 1, 2 d? 3.] 

owned by English company.] — See Conflict of 
Laws, Vol. XI., p. 346, No. 333. 

Damage to fisheries.] — See Fisheries, Vol. 
XXV., pp. 39, 40, Nos. 366-370. 


Part XIV. 

Sect. l.~DEFlNmONS. 

Sub-sect. 1. — “ Wreck.” 

Statutory definition.] — See 1894 Act, s. 610 (1) ; 
Fisheries Act, 1883 (c. 22), s. 10, Sched. I., Art. 25. 

6777. What is “ wreck — ^Property cast ashore 
by the sea.] — That nothing shall be said wreccum 
inariSf but such goods only which are cast or left 
on the land by the sea ; for wreccum maria aigniflcat 
ilia bona, quae naufragio ad terram appelliniur ; 
flotsam is when a ship is sunk, or otherwise 
perished, & the goods float on the sea ; jetsam 
is when the ship is in danger of being sunk, & to 
lighten the ship the goods are cast into the sea, 
& afterwards notwithstanding the ship perish. 
Lagan, vel potius ligan, is when the goods wliich 
are so cast into the sea, & afterwards the sliip 
perishes, & such goods cast are so heavy that they 
sink to the bottom, & the mariners, to the intent 
to have them again, tie to them a baoy, or cork, 
or such other thing that wiD not sink, so that they 
may And them again, & dicitur lig, a Uganda ; & 
none of these goods which are cafled jetsam, 
flotsam or ligan, are called wreck so long as they 
remain in or upon the sea ; but if any of them by 
the sea be put upon the land, then they shall be 
said wreck. — Constable’s Case (1601), 5 Co. Rep. 
106 a; 77E. R. 218. 

Annotatwns: — Consd. Uunwlch Corpn. v, Slorry (1831). 1 
B. & Ad. 831 ; The Schiller (1877), 2 P. D. 145. Refd. 
Admiralty Case (1609), 13 Co. Ilep. 51 ; Prideaiix v. 
Warne (1673). Preem. K. B. 355 ; R. v. Forty -nine Casks 
of Brandy (1836). 3 Hag. Adm. 257 ; II. v. Two Casks 
of Tallow (1837). 3 Hag. Adm. 294 ; R. v. Thurbora 
(1848). 2 CJar. & Kir. 831 ; Beaufort v. Swansea Corpn. 
(1849), 3 Exch. 413 ; R. v. Wood (1849), 4 New Mag. das. 
27 ; The Gas Float Whitton No. 2, [1896] P. 42 ; The 
Olympic, [1913] P. 92. Mentd. Gold v. Death (1615). 
Cro. Jac. 381 ; R. & Waller v. Hanger (1615), 3 Bulst. 1 ; 
Onslow V. Home (1771), 2 Wm. Bl. 750 ; Baldwin v, 
Elphlnston (1775), 2 Wm. Bl. 1037 ; R. v, G. W. Ry.. 
(1842), 3 Q. B. 333 ; Penryn Corpn. v. Holm U877), 37 
L. T. 133. 

6778. .] — Timber found floating 

without an apparent owner at sea, having drifted 
from the place where it was moored in a river, is 
not ” wreck ” within the meaning of that word as 
defined by 17 & 18 Viet. c. 104, s. 2 :--Held : per- 
sons who had secured such timber could not enforce 
a cl^im for salvage in respect of their services 
under 17 & 18 Viet. c. 104, ss. 458, 460. 

We miut give to the words found in this Act 
their ordinary interpretation. Wreck, in many 
parts of England, belongs to the lords of manors. 
But in order to constitute a legal wreck the goods 
must come to land ; if they continue at sea the 
law distinguishes them as jetsam, flotsam or lagan. 
That is the well known legal interpretation of the 
terms, & we need not search modem dictionaries 
to see how they are to be understood (Watson, B.). 

Accordmg to the well-known meaning of flotsam, 
as stated in the Termes de la Ley, it refers to goods 
having been at sea in a ship & separated from it by 
some peril (Martin, B.). — ^Pataier v. Rouse 
(1858), 3 H. & N. 605 ; 27 L. J. Ex. 437 ; 31 L. T. 


Sect. 3. -^lURISDICnON 
Jurisdiction of Admiralty Division.] — See Ad- 
miralty, Vol. I., pp. 140, 141, Nos. 480, 488- 
493. 

Jurisdiction of county courts.] — See Admiralty, 
Vol. I., pp. 245, 246, Nos. 1728-1732. 


— Wreck. 

O. S. 220 ; 22 J. P. 773 ; 6 W. R. 674 ; 157 E. R. 
669. 

AnnotcUion : — Reid. The Gas Float Whitton No. 2, [1896] P. 

42. 

6779. Not necessarily “ left dry.”]— 

To constitute “ wreck of the sea,” goods must have 
touched the ground, though they need not have 
been left dry. — R. v. Forty Nine Casks of 
Brandy (1836), 3 Hag. Adm. 267 ; 166 E. R. 401. 
Annotations: — Consd. R. r. Two Casks of Tallow (1837), 3 

Hag. Adm. 294 ; R. v. The Pauline (1845), 9 Jur. 286. 

Refd. R. V. Keyn (1876), 2 Ex. D. 63 ; The Olympic, 

[1913] P. 92 ; The Fagomos, [1926] P. 185. 

6780. Property becoming again afloat 

after having touched land.] — Things floating, 
though between high & low water mark, not 
having touched the ground, can not be wreccum 
maria; if fixed to the land between high & low 
water mark, though with some water round them, 
they arc wreccum maria. If after having once 
touched the land between high & low water mark, 
they are again afloat, they are not necessarily 
wreccum maria, but their legal character will 
depend on the particular circumstances. 

” Wreccum maria ” is not such in legal accepta- 
tion, till it comes ashore, until it is within the land 
jurisdiction ; whilst at sea, it belongs to the King 
in his office of Admlty., as derelict, flotsam, jetsam, 
or ligan. Above high water mark it belongs to 
the lord of the manor as grantee of the Crown ; 
but beyond low water mark he can have no claim ; 
it is on the high seas & belongs to the Admlty. It 
is equally clear law that between high & low water 
marks it is diviaum imperium ; when the tide 
covers this space it is sea ; when it recedes, it is 
again land & witliin the jurisdiction of the manor. 
If the article be floating it belongs to the sea ; it 
is not ” wreccum maria ” but ” flotsam ” ; if it 
become fixed to the land, though there may be 
some tide remaining round it, it may be con- 
sidered as ” wreccum maris,” but it having merely 
touched the ground, & being again floating about, 
its character will depend upon its state at the time 
it was seized & secured into possession ; whether, 
for instance, the person who seized it, as salvor, 
was in a boat, or wading, or swimming (Sir John 
Nicoll). — R. V. Two Casks of Tallow (1837), 
3 Hag. Adm. 294 ; 6 L. T. 658 ; 166 E. R. 414. 
Annotaiions .’--'Reid. The Paulino (1846), 2 Wm. Rob. 358 ; 

The Olympic, [1913] P. 92. 

6781. ,] — A claim by the I^rd of 

the Manor, as grantee of wreck, to a foreign vessel, 
found deserted upon a sand in the mouth of a 
river; — Held: the property was not wreccum 
maris, because when taken possession of by the 
agents of the Lord of the Manor it was not on the 
shore or land, but on land covered by sea ; the 
claim of the iDrd of the Manor not being sustain- 
able, unless, at the time of taking possession, the 
vessel was either on the actual shore, or left dry 
on land at other times covered with water. — Tbk 
Pauline (1845), 2 Wm. Rob. 368 ; 3 Notes of 
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Oases, 616 ; 6 L. T. 658 ; 6 Jur. 286 ; 166 E. B. 
790. 

6782. Whether flotsam Jetsam or lagan — 

On touching land.] — Constable’s Case, No. 6777, 
ante. 

6783. .] — R. V. Forty Nine Casks 

OF Brandy (1836), 3 Hag. Adm. 257 ; 166 E.R. 401. 
AnnotcUions : — Consd. R. v. Two Casks of Tallow (1837), 3 

Haer. Adm. 294. B^d. R. v. The Pauline (1845), 9 Jur. ■ 
280 ; R. V, Keyn (1870), 2 Ex. D. 03 ; The Olympic, 1 
[1913] P. 92 ; The Faffernes, [1920] P. 185. 

6784. .] — R. V. Two Casks op 

Tallow, No. 6780, ante. 

6785. Whether property ownership of which 

identiflable.] — If the property of goods can be 
proved, the Lord of the Manor is not entitled to 
them as wreck. — Hamilton & Smyth v. Davis 
(1771), 5 Burr. 2732 ; 98 B. R. 433. 

Annotatvm : — Apld. Dunwich Oorpn. v, Sterry (1831), 1 
B. & Ad. 831. 


Sect. 2.— DEALING WITH WRECK; 

> Sub-sect. 1. — Finders op Wreck. 

See 1894 Act, ss. 518, 519, & 1906 Act, s. 72. 

Forfeiture of salvage — For non-delivery of wreck 
to receiver.] — See Nos. 7549, 7561, post. 


Sub-sect. 2. — Ownership op Wreck. 

See 1894 Act, ss. 521, 525, 547, 549 ; Supreme 
Court of Judicature (Consolidation) Act, 1925 
(c. 49), s. 33 (1). 

Right of Crown.]— Constitutional Law, 
Vol. XI., p. 588, Nos. 885-886. 

Right of lord of manor.]— Constitutional 
I.AW, Vol. XI., p. 672, No. 724 ; Copyholds, Vol. 
XIII., pp. 23-24, Nos. 171-178. 


6786. Whether vessel must be lost with all 

hands.] — To constitute “ wreck,” it is not necessary 
that no person should have escaped alive to land 
from the vessel. — Dunwich Corpn. v, Sterry 
(1831), 1 B. & Ad. 831 ; 9 L. J. O. S. K. B. 167 ; 
109 E. R. 995. 

In respect of claim for wages.] — See Part 

III., Sect. 4, sub-sect. 3, A., ante, 

In respect of salvage.] — See Part XV., Sect. 

7, sub-sect. 3, post, 

,-\—See, also, Admirat^ty, Vol. I., pp. 153- 

155. 

Whether ‘‘ wreck ” passes under general words 
In Royal Grant.] — See Constitutional Law, Vol. 
XT., p. 569, No. 092. 


Sub-sect. 2. — “ Jetsam.” 

6787. Goods cast overboard from ship in peril — 
Ship subsequently foundering.] — Constable’s 
Case, No. 6777, ante. 

Whether “ jetsam ” is “ wreck.’*] — See 1894 
Act, s. 510 (1), & Nos. 6777-6780, ante. 


Sub-sect. 3. — “ Flotsam.” 

6788. Goods floating from foundered ship.] — 

Constabi.e’s Case, No. 6777, ante. 

0789. .] — R. V. Two Casks of Tali.ow, No. 

6780, ante. 

0790. .] — Palmer v. Rouse, No. 0778, ante. 

Whether “ flotsam ** is “ wreck.*’] — See 1894 

Act, s. 510 (1), & Nos. 6777-6780, ante. 


Sub-sect. 4. — “ Ligan.” 

6791. Goods cast from foundering ship— Attached 
to floating object for purpose of subsequent re- 
covery.] — Constable’s Case, No. 6777, ante. 

Whether “ ligan ” is “ wreck.”] — See 1894 Act, 
s. 510 (1), & Nos. 6777-6780, ante. 


Sub-sect. 5. — Derelict. 

See Part XIV., Sect. 7, sub-sect. 4, poet. 


Sub-sect. 3. — Receivers op Wreck. 


Appointment.] — See 1894 Act, s. 566. 

Fees.] — See 1894 Act, ss. 567-508. 

Application of fees.] — See 1894 Act, s. 567 (4) ; 
& 1898 Act, 8. 1. 

Duties.] — See 1894 Act, ss. 519, 520, 522, 524, 
525. 

Admissibility of depositions before receiver.] — 
See Admiralty, Vol. I., p. 199, Nos. 1160-1166. 

6792. Salvage — Detention of wreck — Pending 
payment of salvage or security given.] — A vessel 
having run ashore on the coast of Essex, was 
assisted by the owner of a smack, who put down an 
anchor & an hawser attached to the vessel for the 
purpose of securing her. The smack then left her 
for the purpose of carrying away some of her stores, 
with the intention however of returning. The 
owner of another smack came to her afterwards 
& finding no one in or near the vessel, & her deck 
under water, took away the anchor & hawser ; 
& delivered them to the deputy vice-admiral of 
Essex. The deputy vice-admiral, who received 
the anchor & hawser, alleged to have been left at 
sea, from the finder, refused, on application by 
the real o^vner, to deliver them up until the salvage 
was paid, or security given fpr the payment of it : 
Held : this was a conversion ; but if he had merely 
refused to deliver them up until it was ascertained 
whether salvage was due or not, il would not have 
amounted to a conversion. — Clark v. Chamber- 
lain (1836), 2 M. & W. 78 ; 2 Gale, 217 ; 6 L. J. Ex. 


2 ; 150 E. R. 676. .o x x ^ 

An7wtati07i8 Distd. Kerford r. Moudel (1859 ), 28 L. J. Ex. 

303. Consd. Burrouglies v. Bayne (1860), 6 H. N. 296. 

0793, .] — A British steamship, 

belonging to pltfs., with cargo from & to a Con- 
tinental port, was in the English Channel, in 
distress, for want of fuel, twenty miles off the 
coast. A British steam tug towed her into 
Plymouth, & at the request of the master of the 
tug, deft., receiver of wreck at that port, detained 
pltfs.’ vessel two days pending the production of 
satisfactory bail to answer a claim for salvage. 
In an action for damages for the illegal detention of 
the vessel : — Held : deft, as receiver, had juris- 
diction to detain the property which was in his 
district, & liable for salvage. — The Fulham, 
[18991 P. 251 ; 68 L. J. P. 75 ; 81 L. T. 19 ; 47 


PART XIV. SECT. 2, SUB-SECT. 3. 

67921. Salvage — Detention of imreck — 
Pending payment of salvage or security 
given.] — A oomr. under the Wreck & 
Salvage Act, though orhrinally not 
acting in a manner to give him official 
rights under the said Act wUl, if ho 
acquire the custody & possess himself 


of the property which floats out of a 
ship & not abandoning possession of 
the same, establish a lien for fair 
charges for its salyage, custody Sc 
preservation. This right would follow 
the property n'> matter who may 
acquire the title of it.— Dryer v. 
Harney (1883), 6 Nfld. L. R. 610.— 
NFLD. 


a. night to possession — As against 
salvors.] — The receiver of wrecks at 
Sydney put in a claim for the posses- 
sion of the ship, as against the salvors : 
— Held : there was no ground lor the 
claim. — The W. G. Putnam (1880), 
Y. a. D. 271.— can. 

b. Jurisdiction of fiwecfc commis^ 
sioner — Property found outside three 

3 G 2 
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Sect, 2. Dealing toUh wreck : Sub’-sect, 3. Sects, 3 
4 : Siih-sects, 1 cfi? 2. Sect, 6 : Svb-secia, 1 


W. B. 698 ; 16 T. L. E. 404 
8 Asp. M. L. C. 669, C. A. 


43 Sol. Jo. 668 ; 


Right to salvage.]— ^66 Part XV., Sect. 6, 

sub-sect. 2, H., post. 


Sect. 3.— VESSELS IN DISTRESS. 

See 1894 Act, ss. 611-617. 


Sect. 4.— LIGHTING AND BUOYING OF 

WRECKS. 

Sub-sect. 1. — ^Lighting op Wrecks. 

See Sea Regulations, 1910, Articles 1-14. 

6794. Liability for lighting — Control remaining 
in owner.] — (1) Where the owners of a wreck 
remained in possession thereof, but the port 
authority undertook & neglected the duty of 
indicating its position so as to secure ships entering 
the harbour where she lay from the danger of 
collision with her : — Held : neither the owners nor 
the wreck were liable for a collision which ensued ; 
the control & management thereof had been 
legitimately transfeped by the owners to the port 
authority, acting within the apparent scope of its 
powers, & in the absence of negligence by the 
owners no maritime lien arose. 

(2) In Older to fix the owners of a wreck with 
liability two things must be shown, first, that 
. . . the control of the vessel is in them, that is 
to say, has not been abandoned, or legitimately 
transferred, &, secondly, that they have . . . 
been guilty of wilful misconduct or neglect 
(Jeune, P.), 

^ (3) The colliding ship having been navigated in 
circumstances of instant peril with reasonable 
care & skill : — Held : it was not answerable for 
the collision. — U topia (Owners) v . Primula 
(Owners), The Utopia, [1893] A. C. 492 ; 62 
L. J. P. C. 118 ; 70 L. T. 47 ; 9 T. L. R. 542 ; 7 
Asp. M. L. C, 408 ; 1 R. 394, P. C. 

Annoiaiions : — As to (1) Coiisd. Arrow Shipping Co. v, Tyne 

Improvement Comrs., The Crystal, [1894J A. C. .508; 

The Rlpon p^, [1897] P. 226. Apld. The Manorbier 

Castle (1923), 129 L. T. 31. Consd. The Sylvan Arrow, 

[1923] P. 220^ As to (2) Apld. ThTsaark. [190^ P,ToI' 

OeneraUy, Refd. The Tervaete, [1922] P. 259. 

6795. Control transferred from owner — To 

port authority— Owner In possession.]— Utopia 
(Owners) v . Primula (Owners), The Utopia, 
No. 0794, ante, 

6796. What amounts to transfer of 

control — Employment of independent contractor to 
raise wreck.] — ^A barge belonging to defts., without 
negligence on their part, was sunk in the fairway 
of the river Thames. They employed an imder- 
waterman to ^ conduct the salvage operations 
necessary to raise her &, for that purpose, put him 
in possession & control ; but, owing to the guard 


vessel placed by him, with lights upon it, to mark 
the suomerged barge, having been negligently 
allowed to get out of position, pltf.*s steamship 
coming up the river, without negligence, ran upon 
the wreck & sustained damage : — Held : defts. 
were personally responsible, as (a) they were 
bound to see that the necessary precautions were 
taken to prevent danger to the public, & could not 
escape from this liability by throwing the blame 
on the contractor employed by them to do the 
work ; (6) because they were under an obligation 
to protect other vessels from receiving injury from 
the sunken barge, as the employment of the con- 
tractor did not amoimt to an abandonment or 
transfer of the possession, management, & control 
of the wreck. — The Snark, [1900] P. 105 ; 69 
L. J. P. 41 ; 82 L. T. 42; 48 W. R. 279; 16 
T. L. R. 160 ; 44 Sol. Jo. 209 ; 9 Asp. M. L. C. 
60, C. A. 

Annotations : — Distd. The Manorblor Castle (1923), 129 

L. T. 31. Refd. The Wallsend (1907), 76 L. J. P. 131. 

6797. Liability for expenses of lighting.] — 

Through the negligence of defts.' servants a col- 
lision occurred in the port of Southampton 
between defts.' steamship & a barge, with the 
result that the barge sank. The owners & under- 
writers of the barge having abandoneid her, the 
statutory harbour authority incurred expenses in 
lighting & buoying the wreck & subsequently 
removing the obstruction by blowing it up. In 
an action brought by the harbour authority 
against the owners of the steamship to recover 
the expenses so incurred : — Held : defts., the 
owners of the steamship, were liable to make good 
to pltfs., the harbour authority, the expenses 
incurred by them wliether the case was regarded 
from the point of view of the breach of duty or 
negligence of defts. or from that of a public 
nuisance caused through their fault. — The Ella, 
[1915] P. Ill ; 84 L. J. K. B. 97 ; 30 T. L. B. 
566. 

Annotations : — Apld. The Solway Pi-iiico (1914), 31 T. L. 11. 

56. Refd. Liebigs Extract of Meat Co. v. Mersey Docks & 

Harbour Board & Walter Nelson, [1918] 2 K. B. 381. 

• Wrecks in navigable rivers.] — See Waters 

& Watercourses. 

6798. Lights in wrong position — Liability for 
collision.] — The Manorbier Castle, No. 6452, 
ante. 


Sub-sec^. 2. — Buoying op Wrecks. 

6799. Liability for not buoying — Damages.] — 
By 26 & 27 Viet. c. Ixxxix. the harbour of B. was 
vested in defts., the limits were defined, & defts. 
had jurisdiction over the harbour of P. & the 
channel of P. beyond those limits for the purpose 
of {inter alia) buoying “ the said harbour & 
channel,” but they were not to levy dues or rates 
beyond the harbour of B. By 42 & 43 Viet, 
c. cxlvi, a moiety of the residue of light duties to 
which ships entering or leaving the harbour of P. 
contributed, were to be paid to defts. & to be 
applied by them in (inter alia), buoying & lighting 
the harbour & channel of P. A vessel was wrecked 


mile limit ,] — A wreck comr. under 2 
Viet. o. 5, has no lurlsdiotion ov« 
property found Sc taken at sea outsid 
the three mile limit. — Brenton i 
(1864), 5 Nfld. L. R. 81.- 

NFLD. 


PART XIV. SECT. 4, SUB-SECT. 1. 



fered by running into the steamer O. 
which was sunk & obstructed naviga- 
tion. Deft, was neither proprietor 
nor in possession of the steamer at 
the time it was sunk, but had purchased 
it a few days before the accident for 
the purpose of taking it to piooes. 
The persons who had been placed in 
charge of it, after it was sunk, were 
still in charge at the time of the acci- 
dent but had kept no lights or other 
sufficient indications to prevent a 
collision : — Held : deft, was liable for 


the damages caused. — B aker r. Free- 
man (1884), 10 Q. L. 11. 368.— CAN. 

6797 i. Liability for expenses of light- 
ing .] — The right of the Crown to charge 
the owner with the expenses of light- 
ing a wrecked ship during the time it 
constitutes an obstruction was first 
given by 49 Vlot. c. 36, & such expenses 
could not be recovered under 37 Viet, 
o. 29 or 43 Viet. c. 30. — R. v, Missis- 
sippi & Dominion S.S. Co. (Que.) 
(1894), 4 Exoh. 0. R. 298.— CAN. 



821 


Part XIV.— Wreck. 


in tho channel of P,, which under Wrecks Removal 
s. 4, defts. had power to, & did 
partially, remove. The wreck not removed was 
not buoyed, & pltf.*s vessel was in consequence 
wrecked : — Held : the statutes imposed upon 
defts. an obligation to remove the wreck from the 
chawel or to mark its position by buoys, & not 
having done so they were liable in damages to 
pltf. — Dormont V , Furness Ky. Co. (1883), 11 
Q. B. D. 490 ; 52 L. J. Q. B. 331 ; 49 L. T. 134 ; 
47 J. P. 711 ; 5 Asp. M. L. C. 127. 

Annoiaiion .—Reid. Tho Ella. [1915] P. ill. 


6800. .] — The first action was brought 

by the owners of a steamship bound from Cal- 
cutta to Dundee against tho Dundee Harbour 
Trustees to recover the damage alleged to have 
been caused to tho ship by a collision in the spring 
of 1919 with a submerged wreck at the mouth of 
the estuary of the Tay, of which the trustees were 
the harbour authority, by reason of the negligence 
of the trustees in not taking reasonable steps to 
secure the attendance of pilots for vessels coming 
up tho Tay & in failing to have the estuary pro- 
perly buoyed so as to apprise vessels coming in 
of the presence of the wreck. The trustees denied 
negligence & pleaded that the faulty navigation 
of the ship contributed to tho collision. The 
second was a similar action by the owners of 
another ship & was met by a similar plea. The 
third action was brought by the owners of the 
cargo on board the latter ship in respect of damage 
sustained in consequence of the collision of the 
ship : — Held : in each action the damage was 
solely caused by the negligence of the trustees in 
both the particulars mentioned. — ANCHOR Line 
(Henderson Brothers), Ltd. v, Dundee Har- 
bour Trustees, Etjjbrman Lines, Ltd. r. 
Dundee Harbour Trustees, Thomson, Shep- 
herd & Co., Ltd. v, Dundee Harbour Trustees 


(1922), 38 T. L. R. 299, H. L. 

6801. Control surrendered by owners — For pur- 
poses of marking — Right to damages for Injury to 
wreck.] — The Manorbier Castle, No. 6452, 
ante, 

6802. Wreck & wreck marking vessel — 
“ Vessels ” — Within Maritime Conventions Act, 
1911 (c. 51),] — The Manorbier Castle, No. 6452, 
ante. 


Buoying of wrecks in rivers.] — See Waters & 
Watercourses. 


Mersey Docks Harbour Board to raise, destroy, 
or remove any wrecks of vessels or any vessels 
sunk or stranded in any dock or elsewhere within 
the port of Liverpool which are “ in the judgment 
of the marine surveyor ... of the Board . . , 
such judgment being recorded in writing signed by 
him & deposited with the secretary of the Board,’* 
an obstruction to safe & convenient navigation : — 
Held : it is not a condition precedent to the 
exercise by the Board of their statutory power to 
raise, destroy, or remove a sunken or stranded 
vessel that the judgment of the marine surveyor 
that the vessel is an obstruction to safe navigation 
should first have been recorded in writing & 
deposited with the secretary of the Board. It is 
sufficient to enable tho Board to exercise their 
powers that the marine surveyor honestly comes 
to the conclusion that the vessel must be raised, 
destroyed or removed, & that within a reasonable 
time after the forming of his judgment to that 
effect, he puts it in writing &; deposits it with the 
secretary of the Board. — Jones v, Mersey Docks 
& Harbour Board (1913), 108 L. T. 722 ; 29 
T. L. R. 468 ; 12 Asp. M. L. C. 335 ; 18 Com. Cas. 
163. 

Annotations : — Consd. Christio v. Trinity House Corpn. 

(1919), 35 T. L. 11. 480. Refd. The Countess (1922), 91 

L. J. P. 161. 

6805. Liability for damages — Destruction of 

wreck purchased by third party from Admiralty.] — 

A steam drifter which had been taken over by the 
Admlty. as a mine-sweeper ran asliore & became a 
wreck in Nov. 1914, & defts., the Corpn. of Trinity 
House, decided that they would take no action for 
the time being. The Admlty. sold the wreck in 
June, 1918, to pltf. who commenced salvage 
operations. In Sept. 1918, before these operations 
were completed, defts., being unaware that the 
wreck had been sold, blew it up under the powers 
conferred by 1894 Act, s. 531 (1), on the ground 
that it was a danger to navigation. In an action 
for damages : — Held : as by sect. 741 of above 
Act defts. had no right to deal with ships belonging 
to the Crown, & as an opinion formed in Nov. 
1914, that the wreck was a danger to navigation 
could be no justification for defts.’ action in Sept. 
1918, pltf. was entitled to. damages. — Christie 
V, Trinity House Corpn. (1919), 35 T. L. R. 
480. 

Removal of wrecks In rivers .] — See Waters Ss 
Watercourses. 


Sect. 5.~~REM0VAL OF WRECK. 

Sub-sect. 1. — In General. 

See 1894 Act, ss. 530, 531 (1 )-534 ; & Harbours, 
Docks & Piers Clauses Act, 1847 (c. 27), s. 56. 

6803. Non-exercise of powers of removal — 
Liability for damages — Vessel colliding with par- 
tially-removed wreck.] — Dormont v, Furness Ry. 
Co., No. 6799, ante, 

6804. Exercise of powers of removal — Condition 
precedent to exercise — Report in writing of marine 
surveyor — Mersey Docks.] — Mersey Docks Act, 
1874, s. 11, as amended by Mersey Docks & 
Harbour Board Act, 1889, s. 28, enables the 


Sub-sect. 2. — Expenses op Removal. 

6806. Liability for expenses — Owner — Meaning 
of ** owner — Harbours, Docks, & Piers Clauses 
Act, 1847 (c. 27), s. 56.] — The “ owner ” of any 
wreck, who, imder above sect., is to repay the 
harboiu* master the expense of removing it if it 
becomes an obstruction to his harbour, is he who 
was the owner thereof when such wreck became 
an obstruction. Where a wreck became an 
obstruction to a harbour, & the underwriters 
subsequently, & before the removal, paid the 
owner as for a total loss : — Held : such payment 
did not make them liable to the harbour master 


PART XIV. sect. 6, SUB-SECT. 1. 

d. Exercise of powers of removal — 
LiabUitv for damages,] — ^Applt.*8 punt 
sank in a harbour. Appit. was re- 

a uired by the harbour board t-o remove 
8c obtained leave to use explosives, 
on condition that ho removed all 
wreokage & assumed liability for any 
damage done. The punt was blown 


up & most of the wreckage removed 
by appit. Some however remained 
in the channel & reap. *8 launch collided 
with it & was damaged : — Held : there 
1“ negligence in appit. *8 

failure to remove the punt & its 
wreckage after undertaking to do so, 
& resp. was entitled to recover. — 
Griffin v, WnirNBY (1914), 33 N. Z. 
L, R. 1028.— N,Z. 


PART XIV. SECT. 6, SUB-SECT. 2. 

e. Liabiltly for expenses — Owner — 
Meaning of ** owner** — Marine Act, 
1890, 8, 13.] — The “ owner ** referr^ 
to in above sect, is the owner of the 
ship at Sc before the time of the oeour- 
ronce which led to her beh^ sunk, 
stranded or run ashore.-^owARD 
Smith v, WimoN, [1890] A. C. 579, 
P. C.— AUS. 
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Sect, 6 . — Removal of wreck: Sub-aect. 2, Sect, 6: 

Pari XV, Sects, 1 <fe2! Sub-sect, 1.] 

a4s “ owners,** but the original shipowner, to whom 
the burden attached at the time the wreck became 
an obstruction, must bear the expense of removal. 
— ^Eglinton V. Norman (1877), 46 L. J. Q. B. 557 ; 
36 L. T. 888 ; 25 W. R. 656 ; 3 Asp. M. L. C. 471, 
C. A. 

Aniwtaiions : — Overd. Arrow Shipping Co. v. Tyno Improve- 
ment Comrs., The Crystal, [1894] A. C. 508. Beld. River 

Wear Comrs. v, Adamson (1877), 2 App. Cas. 743. 

6807. .] — ^A ship belonging 

to applts. came into collision with another vessel 
&; sank near the approach to a harbour where it 
was an obstruction to the navigation. There was 
no evidence of negligence on applts.* part. Applts. 
gave their underwriters notice of abandonment as 
a total loss & were paid on that footing, & also 
gave the harbour authority notice of the abandon- 
ment. The harbour authority, acting under 
Harbours, Docks & Piers Clauses Act, 1847 (c. 27), 
& Removal of Wrecks Act, 1877 (c. 16), took 
possession of the wreck, raised part of the cargo 
& sold it, dispersed the wreck by explosives, & 
after deducting the proceeds of the cargo from the 
expenses sued applts. for the balance imder s. 56 
of the Act of 1847 : — Held : applts. were not 
liable (1) because although owners of the ship 
when she became an obstruction, yet having 
abandoned her before the expenses were incurred, 
they were not “ the ownei'S ** within sect. 56 of the 
Act of 1847 & were not personally liable for the 
repayment ; (2) because the exper es could not 
be recovered from the owner where the wreck had 
been removed by destruction since the Act of 
1847 only gave the harbour authority power to 
** remove ** & not to “ destroy.’* — ^A^ow Ship- 
ping Co. V. Tyne Improvement Comrs., The 
Crystal, [1894] A. C. 508 ; 63 L. J. P. 146 ; 71 
L. T. 346 ; 10 T. L. R. 551 ; 7 Asp. M. L. C. 513 ; 
6 R. 258, H. L. 

Anriotations : — As to (1) Distd. Howard Smith v, Wilson, 


^ A. C, 579. Oonid. Barraolough v. Brown (1897), 66 
3. B. 672 : The Ella, (19161 P. Ill ; Boston Coipn. 
V. Fonwiok (1923), 129 L. T. 766. Oenerally, Reid. The 
Wallsend, [1907] P. 302 ; Shoppy Glue & Ohomical 
Works V, Modway River Conservators (1926), 24 h, G. R. 
457 ; The Mostyn, [1927] P. 25. Mentd. Postmaster- 
General v. Beck & Pollltzer (1924), 93 L. J. K. B. 1017 ; 
Re Ryder & Steadman's Contract, [1927] 2 Ch. 62. 

6808. Abandonment by owner before 

expenses incurred.] — Arrow Shipping Co. v. 
Tyne Improvement Comrs., The Crystal, No. 
6807, ante, 

6809. .] — The expense of re- 

moving a wreck can only be recovered from the 
owners at the time the expense is incurred. 
the owners of a vessel that has become a wreck 
treat it as a constructive total loss, & give a notice 
of abandonment to their underwriters, they divest 
themselves of their property in the vessel aban- 
doned & cease to be its owners. — Boston Corpn. 
V, Fenwick & Co., liTD. (1923), 129 L. T. 766 ; 
39 T. L. R. 441 ; 16 Asp. M. L. C. 239 ; 28 Com. 
Cas. 367. 

6810. Expenses of destruction by 

harbour authority — Harbours, Docks & Piers 
Clauses Act, 1847 (c. 27), s. 66.] — Arrow Ship- 
ping Co. V, Tyne Improvemeni^ Comrs., The 
Crystal, No. 6807, ante, 

6811. Of vessel at fault — Wreck due 

to collision.] — The Ella, No. 6797, ajite, 

6812. Cargo owners.] — The ship Swansea 

came into collision with another vessel & was 
sunk in the Mersey, within the port of Liverpool, 
having on board copper ore & other goods belong- 
ing to pltfs. Defts. took possession of the wreck, 
which obstructed the navigation, & claimed the 
exclusive right of dealing with ship & cargo. A 
portion of the cargo, worth about £1,200, was 
raised by them from the wreck, at a cost of 
£294 14a., & they ultimately blew up & destroyed 
the hull of the vessel & the rest of the cargo. The 
expense incurred by them in removing t lie obstruc- 
tion caused by ship & cargo was about £4,500 ; — 
Held : defts. were not entitled to detain pltfs.* 


68081. Abandonment by 

owner before expenses incurred .] — The 
Victorian Marine Act, 1890, s. 13, 
differing in that respect from the 
Engiish Harbours, Docks, & Piers 
Clauses Act, 1847, s. 56, imposes upon 
the owner or master of any ship sunken 
within a port, the duty of clearing the 
port thereof, or of reimbursing the 
statutory officer the expenses incurred 
by him for that purpose ; — Held : the 
registered owner of the ship at the date 
of the occurrence cannot escape lia- 
bility by abandoning the wreck to the 
underwriters, who, although they 
become at common law owners of the 
wreck, are not within the terms of 
the sect. — Howard Smith v. Wil- 
son, [1896] A. C. 679, P. C.— AUS. 

680811. .] — Appets. 

were owmers of a vessel which was 
stranded at the entrance to a port, 
but before she became an impediment 
to navi^tion they abandoned her to 
the underwriters, who sold her to a 
third party : — Held : appets. had 
ceased to be owners of the wreck within 
Navi^tlon Act, 1901, s. 143, Sc were 
not liable for removal costs . — Ex p, 
COTTIOAN (1913), 13 8. R. N. S. W. 


232 ; 30 N. S. W^. W. N. 61.— AUS. 


f. Expends of removal 

by Crown .] — A ship had become a 
wreck, &, owing to her position, con- 
stituted an obstruction to navigation : 
— HeW; it was not necessary in an 
information against the owners for 
the recovery of moneys paid out by 
the Crown under 37 Vlot. c. 29 & 43 
Viet. c. 30, for removing the obstruc- 
tion, to allege negligence or wrong- 
doing against the owners in relation 
to the existence of such obstruction ; 


under the Acts it is only the owner 
of the ship or thing at the time of its 
removal bv the Crown who is respon- 
sible for the payment of the expenses 
of such removal. — R. v. Mississirn 
& Dominion S.S. Co. (1894), 4 Exch. 
C. R. 298.— CAN. 

g. .] — The owner 

or imderwrlters sold the riglits in a 
wreck for 85 on terms of removal, 
but the purchaser failed to remove It. 
The Minister of Marine & Fisheries 
advertised for tenders, the materials 
after removal to belong to the tenderer, 
& on such terms contracted with one 
to remove it for a certain sum. The 
contractor blew up the wreck & sold 
for his own benefit some of the material. 
The Crown sued the owner for the 
contract price it had paid the con- 
tractor & for certain expenses : — 
Held : the Crown should recover ; the 
Minister had substantially complied 
with Navigable Waters Protection Act, 
1906, 88. 16-18 ; the value to the 
contractor of the materials after re- 
moval must be deemed to have been 
considered in making his tender for 
the work, &; the owner thus got the 
benefit thereof In a lower contract 
price. — R. V. Anderson, [1920] 1 
W. W. R. 170 ; 50 D. L. R. 231 ; 59 
8. C. R. 379.— CAN. 

h. Expenses of removal 

by Jiarbour aulhoHty ,] — Where the 
owner of a vessel wrecked in a harbour 
has undertaken to remove the wreck 
& falls to do so. Harbour Act, 1908, 
8. 90 (6), vests in the harbour board 
a power to remove Sc a right of action 
to recover the cost from such owner. 
—Griffin v. Whitney (1914), 33 N. Z. 
L. 11. 1028.— N.Z. 


k. .] — In an action 

brouglit by the trustees of the Clyde 
navigation against the oumers of a 
vessel, which had sunk in the navigable 
channel of the river Clyde, to recover 
the cost of removing the wreck, the 
trustees founded on Clyde Navigation 
(Amendment) Act, 1869, s. 33, & 
Clyde Navigation Act, 1899, s. 49 : 
— held : the right of the trustees was 
not restricted l-o recovering the extra 
expense directly referable to the re- 
moval of the wreck, but they were 
entitled to recover from defenders, 
as owners of the wreck, the whole 
businoHH costs, in so for as fair & reason- 
able, of operations rendered necessary 
by reason of the presence of the wreck 
in the navigable channel. — Clyde 
Navigation Tuubteeh v. Kelvin 
Shipping Co., Ltd., [1927] S. C. 622. 
—SCOT. 

l. Vessel sunk by act of 

God or by negligence of person not 
the oumer.] — A personal liability is not 
imposed by Dublin Port Sc Docks Act, 
1869, 8. 96, on the owner In respect of 
the removal of a vessel which has been 
sunk in the harbour, or in the ap- 
proaches of the harbour, either by act 
of God, or through the negligence of 
a person not the owner, or for whoso 
act the owner is not responsible. — 
The Edith (1883), 11 L. R. Ir. 270. — 


m. What included in ex- 

penses of removal — Expenses of lighting, ] 
— The expenses of lighting the wreck 
prior to Its removal are not expenses 
of removal within Marine Act, 1890, 
B. 13.— Howard Smith v. widsion, 
[18961 A. C. 579. P. C.— AUS. 
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goods to indemnify themselves for the costs in- 
curred in the destruction of the ship, of which 
^tfs. were not the owners. — Vivian v. Mersey 
Bocjks & Harbour Board (1869), L. R. 6 O. P. 
10 ; 39 L. J. 0. P. 3 ; 21 L. T. 362 ; 3 Mar. L. 0. 
298. 

Ar^taiion Re!d. The Gas Float Whitton No. 2, [1895] P. 


Removal of wrecks In navigable rivers.]— 

Waters & Watercourses. 


Sect. 6.— OFFENCES IN RESPECT OF WRECK. 

See 1894 Act, ss. 635-687. 


Part XV. — Salvage. 


SEcrr. 1.— IN GENERAL. 

6813. Statutable meaning.] — It [the word sal- 
vage] does not . . . extend to all acts of salvage, or 
services rendered to the cargo ; but its statut- 
able meaning is confined ... to the remuneration 
allotted to salvors, under the name of salvage, for 
a direct salvage bounty; & in which they have 
the sole interest, & it does not go beyond that part 
of the cargo which may be sold for their express 
benefit. . . . The property saved is to be restored 
to the owners upon the payment of a reasonable 
remuneration ; but they are not to be indemnified 
by the Govt., nor is the Govt, to be charged with 
unreasonable demands for their advantage (Lord 
Stowell). — The Jonge Nicolaas (1823), 1 Hag. 
Adm. 201 ; 166 E. R. 72. 

6814. Duty of salved vessel — ^To accommodate 
movements to those of salving vessel.] — In salvage 
operations, the vessel asking for assistance has a 
duty cast upon her to accommodate, as far as 
possible, her own movements to those of the 
salving vessel & to render assistance in the common 
enterprise. — Haitield (Owners) v, Glasgow 
(Owners), The Glasgow (1914), 84 L. .1. P. 161 ; 
112 L. T. 703 ; 13 Asp. M. L. C. 33, H. L. 

Whether doctrine applicable to insurance.] — 
See Insurance, Vol. XXIX., pp. 383, 384, Nos. 
3068, 3069, 

Distinguished from towage.]— Part XI., anie. 


Sect. 2.— NATURE OF SALVAGE, 

Sub -sect. 1. — In General. 

6816. A question of Jus gentium.] — The Two 
Friends, No. 8219, post, 

6816. Founded on equity of remuneration.] — 

All salvage, whether ci^ or military, is founded 
on the equity of remunerating private & spontane- 
ous services rendered in the protection of the lives 
& property of others. — The Calypso (1828), 2 
Hag. Adm. 209 ; 166 E. R. 221. 

6817. .] — (1) Salvage, in its primary cha- 

racter at least, is personal. 

Salvage, in its simple character, is the service 
which those who recover property from loss or 
danger at sea, render to the owners, with the 
responsibility of making restitution, & with a lien 
for their reward. It is personal in its primary 
chai'acter, at least ; & those who are so employed 


in the service are those whom the law considers 
as standing in the first degree of relation to the 
propei'ty & to the proprietors. . . . These are 
the principles on which the ci. proceeds in com- 
pelling restitution, when necessary, or in assigning 
a reward. It looks primarily to the actual s^vor, 
& has uniformly rejected all claims founded on 
prerogative rights, as of the Lord High Admiral 
in former times, of lords of manors, of magistrates, 
& of flag officers, except with reference to assistance 
substantially & beneficially afforded (Sir Chris- 
topher Robinson). 

(2) In cases of salvage the estimate of reward 
is affected by various considerations. 

The general principles which govern the dis- 
cretion of tliis ct. in such cases, & the principle 
cases on the subject are too familar to be repeated ; 
they amount to this, that the ct. endeavours 
always to combine the consideration of what is 
due to the owners, in the protection of projierty, 
with • the liberality due to the salvors in 
remunerating meritorious services. All claims of 
specific proportions & particularly the distinction 
of derelict, have been discountenanced, & may be 
said, indeed, never to have existed in modern 
times (Sir. Christopher Robinson). — The Thetis 
(1833), 3 Hag. Adm. 14 ; 6 L. T. 914 ; 166 E. R. 
312 ; on appeal (1834), 2 Knapp, 390, P. C. 
Annotations : — As to (1) Consd. The Schiller (1877), 2 P. D. 
145. As to (2) Refd. The Ewell Grove (1835), 3 Hag. Adm. 
209 ; The Am6rique (1874). L. R. 6 P. C. 468 ; The Glon- 
gyle, [1898] P. 97. Generally, Mentd. Gore v. Bethel, The 
Inca (1858), 12 Moo. P. C. C. 189. 

6818. .] — (1) Towage of a ship near the 

land in unsettled weather, if her ground tackle is 
disabled, is in the nature of sal\ &ge. 

A steam tug was engaged to tow a sliip from the 
North Foreland to Gravesend, & towed her to the 
Prince’s channel, where both vessels anchored to 
st<>p tide. In the night a gale of wind arose, & 
blew the ship to sea, with loss of anchoi’S A damage 
to hawsepipes, bowplanking A windlass. The tug 
was forced to run to Ramsgate, & the next day, 
the weather liaving moderated, put to sea, & 
after considerable search discovered the ship, 
which had received an anchor & chain by a lugger 
from the shore. The ship was then towed by the 
steam tug, another tug assisting, to the port of 
London : — Held : the services of both tugs were 
in the nature of salvage, & the first tug was entitled 
to salvage remuneration for her labour & loss of 
employment whilst seeking the ship. 


PART XIV. SECT. 6. 

n. WJio may prosecute .] — The right 
to prosecute for taking possession 
of wreck, & imlawfuUy failing to de- 
liver the same to the Receiver of 
Wreck under Merchant Shipping Act, 
1894, s. 518 (5), is not confined to the 
Board of Trade or their oflacers. An 
officer of police can prosecute In such 
a ease without amr authorisation from 
the Board of Trade.— Dowlino v. 


Griffin, [1917] 1 1. R. 609.— IR. 

PART XV. SECT. 2, SUB-SECT. 1. 

6816 i. Founded on equity of remvne- 
ratUm .] — The W. G. Putnam (1880), 
Y. A. D. 271.— CAN. 

681611. ^.1 — Salvage is a reward 

for benefits actually conferred. — T he 
Glknipfkr (1892), 3 Exch. C. R. 57. 
—CAN. 

6816111. .] — Salvage Is an obliga- 


tion of an exceptional nature to in- 
demnify those by whose assistance a 
ship, her cargo or the lives of those on 
hoard are saved from imminent loss. 
— Montreal LioirrERAGE Co. v. Gor- 
don (1903), Q. R. 28 S. C. 198.— CAN. 

6816 Iv. .] — A claim to salvage is 

founded on a principle of equity wnloh 
the cts. are bound to recognise. — 
Gilmore v. Rose (1874), 6 N. W. 3 1. 

— IND. 
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Sect 2 . — Nature of salvage: Sub-sects, 1 <fc 2, A, 
{a\ {h\ (c) cfc id).] 

It is of the utmost importance to the safety of 
shipping, that the owners of steam tugs &> other 
salvors should know that the ct. is inclined to 
reward liberally unusual efforts to assist vessels 
in distress, wherever these efforts are successful 
(Dr. Lushington). 

(2) As Mr. Justice Story has said, “ Salvage is 
a mixed question of private right & public policy ** 
(Dr. Lushington). — The Albion (1861), 1 Lush. 
282 ; 167 E. R. 121. 

6819. Primarily personal in character.] — ^T he 

Thetis, No. 6817, ante, 

6820. Whether founded in prerogative right.] — 

The Thetis, No. 6817, ante, 

6821. Right independent of contract.] — (1) 
Wliere the owners of a tug contracted to tow a 
number of barges at sea for an agreed sum, it 
being part of the contract, that, if the barges or 
any of them broke adrift during the towage, 
the tug owners were nevertheless to be entitled 
to the sum, & in consequence of the severity of 
the weather the voyage was unduly protracted, the 
barges broke adrift on several occasions, were 
picked up again, & men in charge of the barges 
were saved from possible loss of life, the ct. 
awarded salvage on the ground that the services 
were beyond what was contemplated by the parties 
when entering into the towage contract. 

(2) An action in persojiam for salvage lies against 
the owners of the salved property, although the 
salved property has been transferrel to others 
before the institution of the suit. 

(3) The liability for salvage is not confined to 
those who have the absolute property in the thing 
saved, but extends to persons having a beneficial 
interest therein & subject to pecuniary loss if the 
property were not saved. 

(4) The right to salvage may arise out of an 
actual contract, but it does not necessarily do so 
(Sir James Hannen). — The Five Steel Barges 
(1890), 16 P. D. 142; 63 L. T. 499; 6 Asp. 
M. L. C. 680 ; sub nom. The Steel Barges, 69 L. J. 
P. 77 ; 39 W. R. 127. 

Annotations: — As to (2) Apld. Tho Meandroa, [1925] P. 61. 

As to (3) Apld. Tho Port Victor, [1901] P. 243. Reid. 

layman S.S. Co. v. Admiralty Comrs., [1919] 1 K. B. 49. 

As to (4) Consd. Loon Blum, [1915f P. 90. R^d. Tho 

Veritas, [1901] P. 304. Oeneratly, Rdd. The Dictator, 

[1892] P. 304. 

6822. ,] — (1) Salvage claims rest, not upon 

contract, but upon the right to be paid out of the 
property salved, & therefore a salvor who has 
contributed, though to a small extent, to the 
ultimate safety of the disabled vessel, is not wholly 
disentitled to remuneration because he acted 
under an express agreement which he has failed 
to perform. 

(2) Second salvors who finally rescued the 
disabled vessel & to whom substantial remimera- 
tion was awarded, had refused to consolidate their 
action with that of the first: — Held: the extra 
expense so caused must be deducted from their 
costs. 

(3) The way in which an agreement affects the 

questions of savage is laid down by Kennedy, J., 
thus : A salvage agreement is an agreement 

which fixes, indeed, the amount to be paid for 
salvage, but leaves untouched all the other con- 
ditions necessary to support a salvage award, 
one for which is the preservation of some part at 
least of the res, that is ship, cargo or freight 
(Bruce, J.). — The Hestia, [1896] P. 193 ; 64 

L. J. P. 82 ; 72 L. T. 364 ; 43 W. R. 668 ; 7 Asp. 

M. L. C. 699 ; 11 R. 808. 

Anj^ion .-^eneraUy, Rdd. S.S. Melanie v, 8.S. San 

Onofre, [1925] A. O. 246. 


Navigation. 

6823. .] — ^Thb Port Victor (Cargo Ex), 

No. 7671, post. 

6824. Services which a prudent man wouid 

accept — ^Though in fact declined.] — ^A steam tug, 
employed by the National Lifeboat Institution 
soldy for the purpose of towing a lifeboat of that 
institution, went out with the lifeboat in tow to 
the assistance of a disabled steam vessel, &, 
after lying by all night, made fast ahead of the 
steam vessel & towed her, whilst the lifeboat, 
with her crew, was towed astern of the steam vessel. 
Subsequently the services of a second tug were 
accepted by the master of the steam vessel, & the 
master of that tug insisted, in spite of the 
remonstrance of the master of the steam vessel, 
in taking the services of a third tug, which was 
made fast ahead of the second tug. The steam 
vessel was successfully towed to a place of safety. 
In an action of salvage it was admitted by the 
owners of the salved vessel that services were 
rendered by the first two tugs ; but they denied 
the right of the coxswain & crew of the lifeboat 
& of the owners, master, & crew of the third tug, 
to any award : — Held : (1) all pltfs. were entitled 
to salvage, for the first tug could not go out with- 
out taking the lifeboat with her, &, therefore, for 
salvage purposes, the crew of the lifeboat were to 
be regarded as if they formed part of the crew 
of the tug, though with a more moderate reward ; 
(2) the owners, master, ifc crew of the third tug 
were to be regarded as salvors, for though the 
services of that tug were refused by the master of 
the salved vessel, as it turned out, were not in 
fact required, that tug made fast at the request of 
the second tug at a time when it was reasonably 
prudent & necessary for the salved vessel to have 
the services of a third tug. — The Auguste 
Legbmbre, [1902] P. 123 ; 71 L. J. P. 63 ; 86 
L. T. 368 ; 60 W. R. 622 ; 18 T. L. R. 373 ; 9 
Asp. M. L. 0. 279. 

6825. Services accepted under protest.] 

— Defts.' steamship K,, under convoy with other 
vessels, owing to engine trouble dropped behind 
the rest of the convoy. Pltfs.* steamship P., 
one of the vessels in the convoy, offered to tow the 
K,, & the commander of the escorting warship 
accepted the offer & ordered the P. to take the K, 
in tow. The P. went back to the K, & informed 
her master that, acting under orders the P. was to 
take the K, in tow. The master of the K, accepted 
the services under protest, & the P. towed the AC., 
which was able to work sometimes both & some- 
times one of her engines for a distance of 900 
miles. The services enabled the K, to rejoin tho 
convoy & to remain with it, thereby securing the 
protection of the escort against hostile attack : — 
Held : the K, being in danger, it was immaterial 
that the services were accepted imder protest, 
or that the commander whose orders the K,, 
had to obey, had ordered her to be taken in tow, 
& pltfs. were entitled to salvage remuneration. — 
The Kangaroo, [1918] P, 327 ; 88 L. J. P. 6. 


Sub-sect. 2. — Salvage Services. 

A, To ship. 

(a) Rescue, 

6826. Rescue of ship — ^From mutineers.] — The 
Anne (1804), 6 Ch. Rob. 101 ; 166 E. R. 712. 

0g27. From pirates.] — The owners of a ship 

recovered from persons alleged to be pirates, by 
one of H.M. ships, have, under Piracy Act, 1860 
(c. 26), 8. 6, a sufficient interest to entitle them to 
be heard against an application, on the part of 
the officers & crew of such H.M. ship, for a reward 
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for services as against pirates. — Virago 
(1862), 16 Jur. .1145. 

6828 . Fipom wreckers.] — A vessel having 

got ashore on the Parkin Rock in the Red Sea, 
her master & part of the crew proceeded to Aden 
for assistance. Durmg their absence the crew 
left on board were driven away by Arab wreckers, 
but the vessel was never permanently abandoned. 
Three steamers rendered valuable services to the 
vessel, & fi]:]^ly succeeded in getting her off the 
rocks & saving part of her cargo. The value of 
the vessel for the purposes of the action was 
taken to be £3,750. The cb. awarded £2,000 as 
salvage. — The Erato (1888), 13 P. D. 103; .57 
L. J. P. 107 ; 59 L. T. 840 ; 6 Asp. M. L. 0. 334. 

6829 . From insurrectionary troops.] — In 

Feb. 1920, pltfs., two British & two Belgian 
officers & twenty-three Belgian soldiers, were in 
Murmansk on their way to take service with the 
Govt, of Northern Russia, when a Bolshevik 
rising took place & the town & port of Murmansk 
fell into the hands of the Bolsheviks. Pltfs., 
who would have been imprisoned & probably shot 
if they had remained in Murmansk, could have 
escaped by sleigh to the Norwegian frontier, but 
they decided to escape by sea, &, if they could, to 
take with them one of the vessels lying in the 
harbour. Accordingly they boarded defts.’ steam- 
ship L, which was still flying the mercantile flag of 
the Govt, of Northern Russia. Most of the vessels 
lying in the port had already hoisted the rod flag 
in token of submission & many of them had been 
boarded by armed Bolsheviks. A number of the 
crew of the X. were on shore & there was insufficient 
steam in the boilers for her to proceed to sea. 
Pltfs., who brought two machine guns with them, 
cast off sufficient ropes to let the L. fall away from 
the quay, helped to raise st-eam, & returned the 
heavy Are from the quay &; from other ships which 
had surrendered. In the course of the fighting 
three of pltfs. were wounded. The X. was thus 
enabled to effect her escape from Murmansk. 
Pltfs., with some assistance from the officers & 
crew of the X. then navigated her as far as Troniso, 
where pltfs. handed her over the representatives 
of the owners : — Held : although in saving the X. 
pltfs. were also effecting their own escape, they had 
other means of escape & were under no duty to 
save the X., &, therefore, were volunteers ; the 
Bolsheviks were not acting with the authority 
of a politically organised & recognised society & 
the danger to the X. was not that of passing from 
the control of one form of govt-, into the control 
of another, but was analogous to a rescue from 
pirates or mutineers ; accordingly tliere was 
notliing in the comity of nations which compelled 
the ct. to treat the rescue as a rescue from lawful 
authority & pltfs. were entitled to salvage 
remuneration. — The Lomonosofp, [1921] P. 97 ; 
90 L. J. P. 141 ; 37 T. L. R. 151. 

From enemy .] — See Prize Law, Vol. 

XXXV., pp. 673-678, Nos. 1387-1462. 

6830 . Protection from fire — Towing ship to port.] 
— The Akne Logan (1854), 8 L. T. 154, 

6831 . Life salvage.] — The Eastern 

Monarch (1860), 1 Lush. 81 ; 8 L. T. 441 : 167 
E. R. 43. 

6832 . Towing ship from neighbourhood of 

fire.] — ^A vessel lying in a dock, & in danger of 


catching fire from the surrounding warehouses 
which were in flames, was towed thence by a 
steamer to a place of safety : — Held : salvage was 
payable. — The Tees, The Pentucket (1862), 
1 Lush. 505 ; 1 Mar. L. C. 251. 

6833. Extinguishing fire at wharf.] — ^A fire 

broke out on board a vessel which was lying along- 
side a jetty at the entrance to a dock. The vessel 
was under repairs, with no steam up, & had no one 
but her master & a watchman on board. At the 
request of the master a steamship, which had 
just arrived, hove alongside, & getting her hose 
on board the burning vessel extinguished the fire 
which, if it had remained unchecked, would have 
caused very serious damage. The services were 
such as might have been rendered by a fire engine 
on shore. The value of the salved vessel was 
£9,500. Defts. tendered £200. The ct. upheld the 
tender, being of opinion that the services were not 
of such a character, as to require that the award 
should be assessed upon the same liberal principles 
as obtain in the ordinary cases of sea salvage 
rendered by one ship to another. — The City op 
Newcastle (1894), 71 L. T. 848 ; 7 Asp. M. L. 0. 
546. 

(6) Towage. 

See Sect. 4, jwst. 

(c) Pilotage, 

See Sect. 5, post, 

(d) Other Services. 

6834. Transhipment of crew & cargo.] — (1) A 

Dutch ship going to the assistance of a British 
merchantman almost in a sinking state, & whose 
crew refused any longer to stay by her, receives 
on board the master, officers, passengers & crew, 
& valuable treasure, & brings them to England, 
held entitled to salvtige as for a derelict. 

(2) A moiety of the treasure decreed & appor- 
tioned. — The Columbia (1838), 3 Ilag. Adm. 428 ; 
166 E. R. 464. 

6835. Pumping.] — The Perseverance (1841), 
8 L. T. 122. 

6836. .] — The Liberty (1850), 8 L. T. 154. 

6837. Raising sunken ship;] — ^A vessel, having 

been wrecked, was sold, as sunk, k the purchaser, 
in order to I'aise her, employ c'd a patented 
apparatus, belonging to a salvage co., by a verbal 
agreement with N., & the first attempt failing, 
he made an agreement in writing with another 
person, E., for a further attempt with the same 
appai*atus, which likewise failed ; & another 

agreement, in writing, was made between the 
purchaser k N., for a third attempt-, which suc- 
ceeded ; the salvage co., the owners of the appara- 
tus, sued for salvage, disavowing the agreements, 
as unauthorised by them ; the owners appeared 
under protest, alleging that the services were not 
of the mitiue of salvage, but had been rendered 
under a contract made on land, over which this 
ct. had no jurisdiction : — Held : the service being 
in its nature of a salvage character, the jurisdiction 
of this ct. over the subject-matter was not ousted 
by a mere averment of a binding agreement on 
land ; the ct. must try the question whether there 
was an agreement or not, & if there was, it has 
jurisdiction over the money brought in under an 


PART XV. SECT. 2, SUB-SFCT. 2.— 
A. (a). 

68281. Rescue of ship — From 
wreckers.] — R. v. The Windsor Castle, 
Meilioan V , Thb Windsor Castle 
(1843), 2 Notes of Cases, Supp. llii 


1 L. T. 0. S. 5.53. — IR. I breach of the laws of Its own oonntrya 

6828 11. .] — The Hebe i — XaS (1812), Stewart, 355. 

(1849), 7 Notes of Cases, Supp. 1.— j 

IR. 68331. Protection from fire — ExHn - 

o. Ship seized for breach of guishina fire at wharf •] — ^The MAq- 

law.] — Salvage not duo for rescuing a noua (1883), 3 C. L. T. 107.— CAN. 
ship which had been seized for a I 
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Sect 2 . — Nature of salvage: Sub-sect. 2, A. (d), & 
B. Sect. 3; Sub-sects. 1 <& 2, A. B.] 
agreement pleaded in bar. — The Catherine (1848), 
6 Notes of Cases, Supp. 43 ; 12 Jur. 682. 
Annotation: — ^Reld. Bradley r. Newsiim (1918), 24 (Horn. 

Cas. 1. 

6888 . Recovering anchor — General salvage 
already completed by another vessel.] — (1) Upon 
a tender for salvage services in getting a vessel off 
the Newcombe Sand, it appeared that in order to 
get the vessel off the Sand, both her bower anchors 
& chains w^ere slipped, & that the salvors, after 
getting her oft', c^ed in the aid of another boat 
to recover the anchors : — Held : the general 
salvage was completed, when the vessel was off 
the Sand, & the getting up of the anchors formed 
no ingrediient in the sfdvage services as to entitle 
those who recovered the anchors to share in the 
general salvage of the ship & cargo. 

(2) Where the salvors took no step in the 
Admlty. Ct. to issue a commission of appraisement 
of the vessel proceeded against, this (TJt. as the Ct. 
of final appeal, will not admit affidavits appraising 
the vessel. — C olby v. Watson, The Endeavoitb 
( 1848), 6 Moo. P. G. C. 334 ; 6 Notes of Cases, 56 ; 
13 E. R. 712, P. C. 

6839. Sup^y of additional hands.] — ^Where the 
crew of a vessel are much reduced by deaths or 
sickness, another vessel supplying the deficiency 
on the high seas from among her own crew is 
entitled to salvage. — The Roe (1856), Sw. 84 ; 
166 E. R. 1032. 

6840. .] — The Charles, No. 7747, post 

6841. Fetching assistance.] — The carrying an 
order for a steamer to go out of harbour, to a 
vessel which was in danger &; distress, held to be 
a salvage service under the circumstances of the 
case. — The Ocean (1843), 2 Wm. Rob. 91 ; 1 
L. T. O. S. 58 ; 166 E. R. 689. 

6842. .] — The Sarah, No, 7335, post 

6848. Supply of tackle.] — The supplying of a 

cable & chain by the crew of a lugger to a vessel 
which had slipped her anchor, but was not other- 
wise disabled, in boisterous weather, & in the 
neighborhood of dangers, held to be a salvage 
service. — T he Prince of Wales (1848), 6 Notes 
of Cases, 39 ; 12 Jur. 163. 

Annotation: — Reid. The Qenessee (1848), 12 Jur. 401. 

6844. .] — ^The ^olus, No. 7031, post 

6845. Navigation.] — T he Coro (1865), 3 Mai. 
L. C. Digest, 68. 

6846. Infected vessel.] — It is a salvage ser- 

vice of a very high order on the part of a navigator 
to go on board an infected vessel & navigate her. 

TSvo Norwegian barques, both bound to England, 
fell in with each other on the high seas, about 3,000 
miles from IJverpool ; one of the barques was in 
distress, her first mate having died, & her master, 
her second mate, & one of the crew being sick with 
yellow fever. The other barque was short handed, 
but her mate, with the consent of the master, went 
on board the distressed vessel & succeeded in 
navigating her to Liverpool. During the voyage, 
the master, the second mate, & two of the crew 
died. On the arrival of the vessel at Liverpool an 
action of salvage was instituted against her. At 
the hearing of the action, the value of the salved 
property was taken at £5,135 13s. 2d. The ct. 
awarded £600 to the mate who had gone on board 
the distressed vessel, £100 to the owners of the 
salving vessel, £50 to her master, & £150 amongst 
the remaining pltfs. — T he Skibladner (1877), 3 


P. D. 24 ; 47 L. J. P. 84 ; 38 L. T. 150 ; 3 Asp. 
M. L. C. 556. 

6847. Information of position.] — ^Mere ignorance 
of the master cannot in itself be a proper ^ound 
of salvage (Sir William Scott). — ^Thb Vrouw 
Marqarbtha (1801), 4 Ch. Rob. 103 ; 165 E. R. 
551. 

Annotations : — Ezpld. The Eugoiilo (1844), 3 Notes of Cases, 

430. Refd. The General Palmer (1828), 2 Haj?. Adm. 

176 : The Sovoreltoi (1860), 2 L. T. 669 ; The Hickman 

(1869), L. It. 3 A. & E. 15 ; The Mona, [18941 P. 265. 

6848. .] — ^Thb Little Job, No. 6885, post 

6849. .] — ^Advice may, in certain circum- 

stances, constitute a salvage service. 

A vessel ran on shore by mistaking her course, & 
being in danger, hoisted a signal of distress. A 
pilot’s cutter came up, & hailed the vessel to adopt 
certain measures. The vessel acted accordingly & 
came off the shore : — Held : the service so ren- 
dered by the cutter was in the nature of salvage. — 
The Eliza (1862), Lush. 536 ; 7 L. T. 257 ; 1 
Mar. L. C. 251 ; 167 B. R. 242. 

Annotation: — ^Re!d. Akerblom v. Price (1881), 7 Q. 13. D. 

129. 

6850. Services to one vessei after coilision — 
Position of other vessel relieved — Whether salvage 
recoverable from both vessels.] — Where two 
vessels are in collision, & a salvor renders service 
to one, without a request from or engagement by 
the other, & the latter is thereby rescued from a 
position of immediate danger, such service being 
a direct benefit to both vessels, entitles the salvor 
to salvage reward from both. — T he Vandyck 
( 1882), 47 L. T. 694 ; 6 Asp. M. L. C. 17, C. A. 
Annotation Diitd. The ErnlUe Galllhe, [1903] P. 106. 

6851. Responding to S.O.S. call for assistance.] — 
The Stiklestad, No. 0927, 

B. To Cargo. 

6852. Landing & warehousing.] — A person who, 
under an agreement with the master of a stranded 
vessel, had taken charge of the ship, & had suc- 
ceeded in saving & warehousing a portion of the 
cargo, the vessel having gone to pieces, held en- 
titled to a salvage remuneration, although his 
services were to be considered in the character 
of a meritorious agency rather than of salvage 
services. — T he Favorite (1844), 2 Wm. Rob. 
255 ; 2 L. T. O. S. 405 ; 166 B. R. 751. 

Annotations Refd. The Purlsfeima Concepcion (1810), 3 

Wm. Hob. 181 ; The Honor (1866), L. H. 1 A. & E. 87 ; 

The Kate B. Jones, [1892] P. 366. 

6853. .J — The Narbotten (1845), 8 L. T. 

153. 

6854. .] — The Rosalie, No. 7495, post 

6855. Shifting cargo.] — T he Antilope, No. 7629, 
post 

6856. Saving derelict cargo.] — A Raft of 
Timber (1849), 8 L. T. 154. 

6857. .] — Two agreements were made with 

one set of salvors, which, after being acted upon 
for a certain time, were each abandoned by force 
of circumstances. A second set of salvors saved 
part of the property but at a time when the agents 
of the owners had given notice that no assistance 
was to be given by any person not belongilig to 
the first set of salvors : — Held : (1) the first set 
of salvors were entitled to a reward, not imdor 
the agreements, but as having contributed to the 
saving of the property ; (2) the agents had a 
right to refuse the assistance of all persons ; but 
as only two of the second set of salvors were proved 
to have received the notice of the agents to that 


PART XV. SECT. 2, SUB-SECT. 2.— A. (d). 

68^1. Supply of Glalm for use of anchor, chains, etc., used in saying vessel : — Hehl: a salvage eervloo. — 

The Gleniffbr (1892), 3 Exoh. C. R. 67.— CAN. 
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effect, they, with the exception of those two, were 
entitled to a reward. 

It seems to have been thought, that upon the 
ship breaking up & the cargo floating out of her, 
such cargo became derelict. ... I am of opinion 
that this notion was wholly erroneous. The ship 

6 cargo were, in the eye of the law, in the posses- 
sion of the master, though he was not & could 
not be actually on board. But it may well be 
that certain parts of the cargo afterwards became 
derelict, by being carried by the force of the 
elements out of the possible reach of the master 
(Dr. Lushington). — The Samuel (1851), 17 
L. T. O. S. 204 ; 16 Jur. 407. 

6858. .] — The Regina (Cargo Ex) (1862), 

7 L. T. 257 ; 1 Mar. L. C. 261. 


Sect. 3.— CONDITIONS GOVERNING SALVAGE. 

Sub-sect. 1. — In General. 

6859. Onus of proof of salvage — On party 
alleging salvage.] — A suit for compensation not 
sustained, on the ground that the vessel was not 
in danger. The salvors may have believed the 
vessel in need of assistance ; but the master did 
not, & the salvors have not proved tliis fact. — 
The Wilhelmine (1842), 1 Notes of Cases, 376 ; 
7 L. T. 441. 

0 geo. .J — The Wilhelmina Lucia 

(1858), 8 L. T. 613. 

6861. .] — Before there can be a claim 

for salvage services, there must be an element of 
real & sensible danger or a reasonable apprehen- 
sion of it on the part of the vessel against which 
the salvage is claimed ; if there is an entire absence 
of this element, the claim of the salvor must faO. 
The omi8 of proving salvage services rests upon 
those who allege them. — T he Calyx (1910), 27 
T. L. R. 166. 


Sub-sect. 2. — Danger to Ship or Cargo. 

A, Necessity for. 

6862. General rule.] — Where pilots had not- 
made a fair trial to get off to a vessel in distress 
during two days, when there might be danger & 
difficidty, & went off on the third, when there 
was no danger, & when the weather was moderate 
& the wind fair for the harbour : — Held : the 
service amounted only to pilotage, &; not to 


salvage.— The City op Edinburgh (1831), 2 Hag. 
Adm. 333 ; 166 E. R. 265. 

^63. — .]-Thb Aurora (1842), 8 L. T. 122. 

0864. .] — Civil salvage is due only for the 

rescue of a ship & cargo from danger or distress. 
—The Mary (1842), 2 Notes of Cases, 27 ; 7 Jur. 
404. 

0805 , .]— The Wilhelmine, No. 6859, ante. 

0860 . .] — The Caroline (1843), 2 Wm. 

Bob. 124 ; 1 L. T. O. S. 293; 166 B. B. 701. 

0867, .] — The Canova, No. 6994, post. 

0868. .] — (1) When a pilot has assisted m 

navigating a vessel from a dangerous^ situation 
to a safe anchorage, the test whether he is entitled 
to be remimerated for salvage services, ^ 

on the one hand, whether the vessel was the 
time of succour in distress, or, on the other hand, 
whether she was then damaged ; but the test 
is whether the risk attending the services to the 
vessel was such that the pilot could not be re^on- 
ably expected to perform them for the ordi^ry 
pilot’s fees, or even for extraordinary pilotage 
reward. . 

A vessel was, during a heavy storm, being 
driven to leeward towards dangerous sands ; her 
captain was ignorg-nt of the locality, & her loss 
appeared almost inevitable ; some^ pilots, seeing 
her danger, put off to sea at the peril of their lives 
in order to assist her ; they were unable to board 
her by reason of the height of the sea ; bid by 
preceding her & signaUing to her, they guided her 
to a safe anchorage. The vessel had sustamed 
no damage : — Held : the pilots were entitled to 
be remunerated for salvage services. 

(2) If the parties have made an agreement, 
the ct. will enforce it, unless it be manifestly 
unfair & unjust ; but if it be manifestly unfair 
& unjust the ct. will disregard it & decree what 
is fair & just (Brect, L.J ,), 

(3) In order to found a claim for salvage reward, 
it is absolutely essential that the ship should be 
in imminent danger of being lost, & should by 
the service be saved from such danger (toEOT, 
L..T.). — Akerblom V. Price (1881), 7 Q. B. D. 
129 ; 50 L. J. Q. B. 629 ; 44 L. T. 837 ; 29 W. R, 
797 ; 4 Asp. M. L. C. 441, C. A. 

AnnoteUwns : — Auto (1) Apld. The Santiago (1900), JO L. J. 1 . 
12. As to (2) Apld. Tho Strathgarry, [l89o] P. 264. 
0869 , .] — The Calyx, No. 6861, ante. 

B. Degree of Danger. 

6870. Need not be actual & immediate — Must be 
reasonably probable.] — The CharlottE; No. 7310, 
post. 


PART XV. SECT. 3, SUB-SECT. 2.— A. 

6862 i. General ru ^.] — Danger to the 
ship saved is an element essential to 
tho constitution of salvage service. — 
Owens v. The Alkxa (1914), 14 S. R. 
N. S. W. 389 ; 31 N. S. W. W. N. 154. 
— AUS. 

6862 ii. .] — Tte The Marion 

Teller, Clark r. Odette, Cass. Dig, 
2nd ed. 521.— CAN. 

6862 iii. .1 — Held: the services 

rendered could not be consitlored as 
in the nature of salvage sorvlce.-j, 
there being no danger of destruction 
OP loss.— G urney v. MaoKay (1875), 
37 U. C. R. 324.— CAN. 

6862 Iv. .] — Salvage means rescue 

from threatened loss or Injury. No 
danger, no salvage. — Canadian Paoi- 
Fio Navigation Co. v . The C. 1. Sar- 
gent (1893), 3 B. C. R. 5 ; 3 Bxch. 
C. R. 332.— CAN. 

Q8Q2 V. . 1 — The element of dan- 
ger & Imminent loss to the ship, eto., 
is essential, &, without it, no claim 
to salvage can arise. — Montreal 


Lighterage Co. v. Gordon (1903), 
Q. R. 28 S. C. 198.— CAN. 

PART XV. SECT. 3, SUB-SECT. 2.— B. 

68701. Need not be actual dr imme- 
diate — Must he reasonablif veobnhle,]-— 
Where there is apprehension of risk, 
or danger, to tho ship, though no 
immediate risk or danger, the services 
voluntarily rendered such ship arc in 
the nature of salvage services. — 
Clayoquot Sound Canning Co., Ltd. 
V. The Princess Adelaide (B. C.) 
(1919), 19 Kxch. C. K. 128; ll?19] 
3 W. W. R. 241 ; 48 D. L. R. 478. 
—CAN. 

687011. .] — Whore it could 

not reasonably be assumed that a 
ship would have been carried acros.s 
a gulf In the dark & be seriously 
damaged or lost : — Held : the element 
of danger was too remote & speculative 
to permit of the services rendered tho 
ship being regarded & compensated 
for as smvage services. — Larsen v. 
The Gas Boat, 119231 2 D. L. R. 281 ; 


[19231 Kxch. C. R. 104 ; 31 B. O. R. 
558 ; fl923J 1 W. W. R. 958.-CAN. 

6870 iii. .] — Salvage occurs 

whenever assistance is rendered to a 
ship at sea which is In such a dangerous 
position that in all human probabUlty 
she will nut be able to extricate her- 
self by her unassisted efforts.— The 
Lord Dufferin (1849), 7 Notes of 
Cases, Supp. xxxlii. — IND. 

6870 iv. .1 — Any service 

rendered to a vessel In a state of peril 
or risk or otherwise In distress, which 
contributes, in some degree to its 
ultimate safety, entitles the person 
rendering the service to salvage re- 
ward. It is not necessary that the 
distress should be actual or immediate, 
or that the danger should bo Imminent 
& absolute. It will be sufficient if, 
at the time the assistance is rendered, 
the vessel has encountered any damaro 
or misfortune which might possibly 
expose her to destruction, if the ser- 
vices were not rendered . — Re The 
Drachbnfels, The Retriever v. The 
Drachenfels, The Huqhli v. The 
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Sect, 3. — Conditiona governing salvage : Sub-sect 2, 
:B., C\ <fc D,; sub-sect 3, A.] 

— .1 — The Batavier (1853), 1 

169 ; 164 E. R. 98. 

-Refd. Bfidlantyne v, Maoklnnon, [1806] 2 


-The Wilhelmina Lucia 
-The Otto Hermann, The 


6871. — 

Ecc. & Ad 
Annotation 

Q. B. 465. 

6872. .] 

(1858), 8 L. T. 613. 

6873. .]- 

Albert, The Ella Constance, No. 6878, post 

6874. ,] — (1) The ct. will set aside an 

agreement by salvors when about to perform a 
salvage service, if it be inequitable. 

(2) An agreement to pay 8s. 6d. for salvage 
services when there is real danger is futile. 

(3) It is not necessary there should be absolute 
danger in order to constitute a salvage service ; it 
is sufficient if there is a state of difficulty, & reason- 
able apprehension (Dr. Lushington).— The Phan- 
tom (1866), L. R. 1 A. & E. 58 ; 15 L. T. 596 ; 12 
Jur. N. S. 529 ; 14 W. R. 774 ; 2 Mar. L. C. 442. 

6875. 1 — .] — Where a vessel is in neither 

actual nor imminent probable danger, a vessel 
engaged to tow her renders towage & not salvage 
services.—THE Strathnaver (1875), 1 App. Cas. 
58 ; 34 L. T. 143 ; 3 Asp. M. L. C. 113, P. C. 
AuTiotation i—HUfoiQi. The Walter D. Wallet, [1893] P. 202. 

6876. .] — The Calyx, No. 6861, ante, 

6877. .] — The Sea Salvage (1012), 

Times, Dec. 9. 


C. What amounts to Danger, 

6878. Lack of fuel.] — (1) Wliere m special risk 
has been incun-ed by the salvors, salvage reward 
is allotted upon a calculation of a fair remuneration 
for time & trouble to the owners of the salving 
vessel & to each hand engaged. 

(2) \^ere there is danger to the salvors, the 
risk of life receives the greatest remuneration. 

(3) A lower scale of remuneration is given where 
the case of the vessel salved is not one of present 
danger, but a case of urgency, 

(4) The lowest where, a vessel being disabled 
from proceeding, as in the case of a steam vessel 
in want of fuel, there is a possible contingency of 
serious consequences. 

(5) When a damaged vessel hoists a signal the 
presumption is that it is a signal of distress. 

(6) The capability of steamers to perform ser- 
\ices with greater rapidity & certainty entitles 

hem, as salvors, to a higher scale of reward. 

(7) In all cases the value of the vessel salving is 


I regarded, & to whatever remuneration is given 
must be added a sum to meet any damage she 
sustains. — The Otto Hermann, The Albert, 
The Ella Constance (1864), 33 L. J. P. M. & A. 
189. 

Annotations: — As to (4) Conid. The Alicia Annie & The 
Arminta v. The Scln^a (1865), 2 Mar. L. 0. 232. As to (7 ) 
Dbtd. The City of Chester (1884), 9 P. D. 182. I cannot 
find anything in the jndfirmonts in those oases [The Otto 
Hermann, The Albert & The Ella Constance] which 
warrants so wide a proposition. It is evldeutiy inaccurate 
where the damaere done to the salvinff ship is very groat 
compared with the value of the ship & cargo salved 
(Lixdlby, L.J.). 

687d. Illness of crew — Frost bite.] — The 

Aglaia, No. 7033, post 

Ignorance of master of locality — ^When pilotage 
becomes salvage.] — See Sect. 5, sub-sect. 2, B., 
post 


D, Evidence of Danger, 

6880. Ambiguous signal — ^Materiality of state of 
ship.]— The Felix (1853), 1 Ecc. & Adm. 23, n. ; 
9 L. T. 302 ; 164 E. R. 14, n. 

Annotations : — Folld. The Hod wig (1853), 1 Ecc. & Ad. 19. 

Refd. The Little Joe (1860), 6 Jur. N. S. 783. 

6881. .]— The Hedwig, No. 7024, 

post 

6882. .] — The Pepita (1853), 9 L. T. 

302. 

6883. .] — The Nimrod v. Tub John 

(1854), 9 L. T. 302. 

6884. .] — Where a ship is in distress 

& accepts the services of strange hands, the services 
are in the nature of salvage, although the work 
done may be of no great difficulty or importance. 

The true question always is. What was the con- 
dition of the ship ? Was she in distress ? The 
character of the signal hoisted is only one piece of 
evidence bearing upon this question. The ct. 
wdll form its conclusion upon all the evidence & 
all the circumstances (Dr. Lushington). — The 
Bomarsund (1860), 1 Lush. 77 ; 167 E. R. 41. 

6885. .] — Salvors, induced by an 

ambiguous signal to put off from the shore to the 
assistance of a ship, are not entitled to salvage 
reward, if the actual condition of the ship shows 
that the signal was for a pilot only. Action in such 
case dismissed, but without costs. 

Semhle : mere giving of information concerning 
the locality, even if needed, is no salvage service. 

Where it is clear that a vessel wants more than 
pilotage, any signal should be interpreted to mean 
a request for salvage assistance, & on the other 
hand, if the condition of the ship shows that a 


Drachenfels (1900), I. L. R. 2' 
Calc. 860.— IND. 

6870 V. .]— The Ben Aldei 

V . The Acacia, North Britisi 
Steam Fishing Co. v. North Easter? 
Fishing Co. (1901), 3 F. (Ct. of Seas. 
490 ; 38 Sc. L. R. 339 ; 8 S. L. T. 427 
—SCOT. 


PART XV. SECT. 3, SUB-SECT. 2.— C 

p. IrtoapacUy of crew --- ShoHag 
of hands.] — Danger, giving riao to i 
claim for salvage, may arise from th( 
incapacity of the crew, or from In 
aufficloricy of handa to work a ahl] 
properly in the position in which ahi 
finds herself. — ^Australian Unitbi 
Steam Navigation Co., Ltd. v. Tni 
WiixiAM E. Burnham (1621), 2J 
S. R. N. S. W. 224.— AUS. 

q. Conduct indicating matters no 
normal on board — Assistance required tc 
avert vossihU disaster.]— Where there if 
no direct evidence of positive danger tc 
a vessel nevertheless a pHmA facie case 
fw salvage may be established or 
evidence of conduct on the part of the 


master, or other persona on board, 
indicating that matters were not 
normal on board the vossel & that 
assistance of some kind was required 
to avoid possible disaster. — Aus- 
tralian United Steam Navigation 
Co., Ltd. v. The William E. Burnham 
(1921), 21 8. R. N. S W. 224.— AUS. 


r. Supervening danger ,] — Although 
at the time when an offer of assist- 
ance is made no danger exists, if at 
any time subsequently, in the course 
of the rendering of assistance, danger 
in fact supervenes owing to the de- 
fault of the vessel accepting assistance, 
that is a sufficient foundation for a 
claim of salvage. — ^Australian United 
Steam Navigation Ck),, Ltd. v. The 
Wiluam E. Burnham (1921), 21 
S. K. N. S. W. 224.— AUS. 


t. Yacht dragging anchor in pub- 
lic harbour .] — ^A yacht, with no one 
on board of her, broke loose from 
anchorage in a public harbour during a 
storm, & was boarded by men from the 
shore when she was in a position of 
peril, & by their skill Sc. prudence 
rescued from danger: — Held: they 


were entitled to salvage. — Lahet, 
Egan, Kemp & Callaghan v. The 
Maple Leaf (1898), 6 Exch. C. R. 173. 
—CAN. 

PART XV. SECT. 3, SUB-SECT. 2.— D. 

6880 i. Ambiguous signal — Materi- 
ality of state of ship.] — If assistance is 
rendered in rosponse to an ambiguous 
signal, the condition of the vessel at 
the time assistance is given is tho 
criterion as to whether the services 
rendered are salvage servioes or mot. 
A signal hoisted by a ship In peril is not 
nooessarily a signal of distress, so as to 
entitle any person going to hor assist* 
anoo, in consequence of suoh signal, to 
claim for salvage servioes. — The Tai- 
AROA (1876), 2 N. Z. Jur. N. S. 16.— 
N.Z. 

a. Abandonment of ship.] — Abandon- 
ment of a ship is sufficient evidence 
of danger to justify the ct. in awarding 
a larger sum than if the danger were 
not so great as to coerce the persons 
in the custody of the vessel to leave her. 
— The Empire Queen Sc. Cargo (1868), 
10 L T. 676.— IR. 
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pilot only is wanted, the signal used should be 
interpreted to be a signal for a pilot only (Dr. 
Lushington).~-Thb Little Job (1860), Lush. 88 ; 
2 L. T. 473 ; 6 Jur. N. S. 783 ; 167 E. R. 46. 

6886 . .] — The Otto Hermann, The 

Albert, The Ella Constance, No. 6878, ante, 

6887 . 1 ,] — Where a vessel makes an 

ambiguous sign^, it will be construed by the Ct. of 
Admlty. accordii^ to the condition of the vessel 
when boarded ; if she is damaged & is in need of 
a43sistance, the signal will be treated as signal for 
distance, & those answering it as salvors ; if she 
is not damaged & wants oidy a pilot, the signal 
will be treated as a signal for a pilot only. — The 
Racer (1874), 30 L. T. 904 ; 2 Asp. M. L. C. 317. 


Sub-sect. 3. — Success. 

A. Necessity for, 

6888. General rule — Success essential.] — Salvage 
reward is for benefit actually conferred in the pre- 
servation of property, not for meritorious exertions 
alone. 

A claim of alleged salvors disallowed upon the 
ground that they had quitted the vessel leaving the 
salvage service uncompleted. — The India (1842), 
1 Wm. Rob. 406 ; 8 L. T. 163 ; 166 E. R. 625. 
Annotations ••—Apia. The Cheerful (1885), 11 P. D. 3. Refd. 

S.B. Melanie v. S.S. San Onofro, [1925] A. C. 246. 

6889. .] — ^An unsuccessful attempt to 

salve the ship & cargo ; a second successful 
attempt to preserve the lives of the crew ; can 
found no claim for salvage reward, which is given 
as a consideration for a benefit actually rendered 
to the property. A salvage reward is given for a 
benefit actually conferred. The property cannot 
be answerable for a service rendered to life. — The 
Zephyrus (1842), 1 Wm. Rob. 329 ; 1 Notes of 
Cases, 338 ; 8 L. T. 153 ; 6 Jur. 304 ; 166 E. R. 
696. 

Annotations : — Refd. The Johannes (1860), Lush. 182 ; The 

Schillcjr (1877), 2 P. D. 145; The Itoupor (1883), 52 

L. J. P. 49. 

6890. .] — The Duke of Clarence, 

(1842), as reported in 8 L. T. 153. 

6891. .] — The Lockwoods, No. 7484, 

post, 

6892. .] — The Ranger, No. 6933, 

post. 

6893. .] -The E. U., No, 7818, post. 

6894. .] — The Exchange (1860), 8 

L. T. 153. 

6895. .] — A steamer employed under 

an agreement for a specified sum to tow a partiaUy 
disabled steam vessel to a specific destination, 
towed the vessel for some hours, but in conse- 
quence of a gale causing the breaking of the 
hawser, left the vessel in a position of considerable 
danger, from which she was only saved by her own 
exertions ; — Held : as it did not appear that the 
towing had contributed to her safety, the steamer 
was not entitled (a) for towage, as she had not 
performed her contract ; or (6) to salvage, as no 
attempt was made by her to save the vessel. — 
General Steam Navigation Co. v. de Jersey, 
The Edward Hawkins (1862), 15 Moo. P. C. C. 
486 ; Lush. 515 ; 15 E. R. 578, P. C. 

Annotations: — Distd. The Aztecs (1870), 21 L. T. 797. 

Conid. The Oamellla (1884), 9 P. 1). 27. Refd. S.S. 

Melaido v, S.S. Sau Onofro, [1925] A. C. 246. 

6896. .] — The Dublin, etc. (Ownerb) 

V, The Chetah (Owners), The Chetah (Owners) 
V, The Annie Grant (Owners), The Chetah, 
No. 7428, post, 

0897, ,] — The C., a Spanish steam- 

ship, fell in at sea with the S, an English steamship, 


with signals of distress flying & entirely helpless 
from injuries sustained in a collision with a third 
vessel. The passengers of the S, & a> quantity of 
specie, which had formed part of the cargo of the 
S ,9 having been taken on board the C., attempts 
were made by the master & crew of the C, to tow 
the S, into safety. These attempts were in- 
effectual, & ultimately, after the master & crew of 
the S, had gone on board the C, the 8, was aban- 
doned, & her passengers, master, & crew were 
landed in safety at an English port. Afterwards 
the specie was arrested in an action of salvage 
instituted at the suit of the owners, master, & 
crew of the C., who claimed in the action to 
recover for life salvage &; for salvage services 
rendered to the 8. &> the specie. The owners of 
the specie appeared as defts., & served a notice on 
the owners of the 8, calling upon them to con- 
tribute to the remuneration claimed by pltfs. 
Thereupon the owners of the 8, appeared. At the 
hearing of the action the ct. awarded salvage re- 
immeration to pltfs. for the services rendered, but 
reserved all questions as to the liability of the 
owners of the 8. The owners of the specie then 
moved the ct. to declare that such portion of the 
sum awarded as was awarded for life salvage ought 
to be recouped to the owners of the specie. The 
ct. refused the motion on the ground that no 
property belonging to the owners of the 8, having 
been salved they could not be held personally 
liable to pay any portion of the sum awarded. 

In the absence of any special contract, some 
property in the ship or cargo must be saved in 
order to found the liability of the owners of the 
ship or cargo to the payment of salvage remunera- 
tion (Sir R. Phillimore). — The Sarpedon 
(Cargo Ex) (1877), 3 P. D. 28 ; 37 L. T. 505 ; 26 
W. R. 375 ; 3 Asp. M. L. C. 509. 

Annotation: — Refd. The Renpor (1883), 48 L. T. 887. 

6898. .] — The barque N. fell in witli 

the K, a derelict barque, in the Atlantic, & put 
five hands on board of her who na\igated her for 
three days. The K, then fell in with the barque 
B., &; the five hands on board of the K, were, at 
their own request, taken on board the B. The B, 
then sent some of her own crew on board the K., 
& took her in tow, & towed her until the tow rope 
broke, when the vessels parted company, & the 
hands on board the Jv., with the assistance of the 
L,y a stcamsliip which they afterwards fell in with, 
brought the K, into Falmouth. In suits instituted 
on behalf of the masters, owners, A crews of the iV., 
the B., & the L, : — Held : the master, owners, & 
crew of the N. were not entitled to salvage reward, 
but awarded salvage to remaining pltfs. — The 
Killeena (1881), 0 P. D. 193 ; 51 L. J. P. 11 ; 45 
L. T. 621 ; 30 W. R. 339 ; 4 Asp. M. L. 0. 472. 
Annotations: — Consd. Tho rainollia (1883), 9 P. D. 27. 

Refd. 8.b. Melanie r. 8.S. 8an Onofre, [1925] A. C. 246. 

6899. .]- The Renpor, No. 7199, 

post, 

6900. .] — In an action of salvage in 

which the value of the salving steamer was 
£85,000 & of her cargo & freight £104,047, & of the 
salved steamer £90,000, & of lier cargo & freight 
£89,535, the ct/. awarded £4,500 to the owners, 
£500 to the master, & £1,500 to tho crew. During 
the hearing the owners tendered evidence of the 
particular injuries to their steamer caused by 
the performance of the services of the costs of the 
repairs & of the pecuniary loss caused by the 
detention of their steamer whilst such repairs 
were being executed. The judge refused to receive 
this evidence or to refer it to the registrar & 
merchants to assess the amount of such costs & 
losses : — Held ; (1) (Brett, M.R.) the judge of the 
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Sect, 3 . — Conditions governing salvage: Sub-sect, 
3, AQ 

Admlty. Ct. is not bound ex dehito justiticc to admit 
such evidence or to decree in terms that a specific 
& ascertained amount shall be paid to salvors in 
respect of damages or costs caused by rendering 
salvage services, for he is not bound always to 
award a sum sufficient to indemnify a salvor. But 
the judge may in his discretion receive such 
evidence, & may, if it bo proper under the circum- 
stances, include an amount in respect of damages 
in his award. Having regard to the large value 
in the present case, the decree should be varied by 
awarding* £1,000 to the shipowners for the actual 
services rendered, & by referring the costs of re- 
pairs to, & of the detention of, the salvor’s 
steamer to be ascertained by the registrar & 
merchants, unless applts. were willing that the 
decree of the ct. below should stand ; (2) (Bag- 
GALLAY & Lindley, L.JJ.) where salvage services 
have occasioned salvors serious pecuniary loss, & 
where the value of the ship &: cargo saved is ample 
not only to defray loss sustained by a salvor, in 
addition to a proper sum for the master & crew, & 
also to leave a substantial surplus for the owner of 
the property saved, the salvor should be re- 
munerated where possible with a sum sufficient to 
reward him for the risk & labour & to cover 
damages expenses incurred through rendering 
the service, & evidence of the damages & expenses 
ought to be received by the judge, so that they 
may be ascertained with precision. The present 
case should be determined as statod by Brett, 
M.R. 

(3) There is no jurisdiction known which is so 
much at large as the jurisdiction given to award 
salvage. . . . It follows that there is no jurisdiction 
known the administration of which is moi*e witliin 
idle discretion of the judge who has to administer 
it (Brett, M.R.). 

(4) The first matter for consideration is the 
nature of the service rendered, the danger from 
wliich the one ship has been saved & the danger 
to which the other ship has been exposed. . . . 
The next matter for consideration is the value of 
the property saved. ... It is obvious that whilst 
a small percentage on a very large value might be 
an ample remuneration in one case, a very large 
percentage on a small value might be a very 
inadequate remuneration in another case. . . . 
However strenuous those efforts, however heroic, 
still if imsuccessful they go unrewarded. . . . 
Another circumstance to be considered is the 
importance of so remunerating salvors as to make 
it worth their while to succour ships in distress 
(Lindley, L.J.). — The City op Chester (1884), 

9 P. D. 182 ; 53 L. J. P. 90 ; 51 L. T. 485 ; 33 
W. R. 104 ; 5 Asp. M. L. C. 311, C. A. 

Annotaiiona :-^Aa to (2) Reld.The Melanie (1924), 40 T. L. R. 

236. OeneraUy, Mentd. Venn v. Tcdcsco, [1926] 2 K. B. 
227. 

6901. .] — The C., which had lost her 

propeller, was taken in tow by the C. of H, off 
An^ Point. & towed to a position in the neigh- 
bourhood of the Shambies, where the hawsers 
parted & the C. came to an anchor. In attempt- 
ing to take her again in tow, the C, of H, came 
into collision with the C,, & both vessels were 
considerably damaged. The C, of H. then left 
the C., which was afterwards brought into port by 
two steam tugs. The C., when left by the C, of H., 
was in a position of greator peril than that in which 
she was when first taken in tow : — Held : the 
C, of H, was not entitled to salvage remuneration, 
on the ground that her services had conferred no 
actual benefit on the C , — The Cheerful (1886), 11 


P. D. 3 ; 66 L. J. P. 5 ; 54 L. T. 66 ; 34 W. R. 
307; 6 Asp. M. L. 0. 625. 

Annotations : — Apld. The Benlarlg (1888), 14 P. D. 3. Retd. 

S.S. Melanlo v, S.S. Sou Onofre, [1925] A. O. 246. 

6002. .] — Defts.* vessel having been 

sunk in the River Thames by a collision occasioned 
by the fault of another vessel, the Conservators, 
acting under 20 & 21 Viet. c. cxlvii, s. 86, caused 
it to be raised & sold, & the proceeds of the sale 
being insufficient to defray the expenses of raising 
it, they recovered, under sect. 86, the amoimt of 
the deficiency from defts. Defts. on their part 
recovered the full value of their vessel from the 
owners of the vessel which was to blame for the 
collision. In an action for salvage in respect of 
the preservation of the lives of the crew of defts.’ 
vessel at the time of the collision : — Held : the 
salvors could not recover ; defts.’ vessel not 
having been saved there was nothing to which 
the claim for life salvage could attach ; it could not 
be preferred against defts. in respect of the amount 
recovered as damages from the vessel to blame for 
the collision. 

There can be no claim for salvage services 
against a person ; something must be saved to 
which the claim can attach (Hannen, P.). — The 
Annie (1886), 12 P. D. 50 ; 56 L. J. P. 70 ; 56 
L. T. 500 35 W. R. 366 ; 6 Asp. M. L. C. 117. 

6903. .] — In an action of salvage it 

appeared that the master of defts.’ ship requested 
the master of the pltfs.’ ship to tow his vessel to 
Gibraltar, which tlie latter agreed to attempt to 
do. The value of defts.’ ship, her cargo, & freight, 
was £78,000, at the time this request was made 
she was in a disabled state. Pltfs.’ ship, after 
towing defts.’ ship for 130 miles towards Gibraltar, 
left her, the hawsers having parted owing to 
severe weather, in a more dangerous position than 
she was in when she was taken in tow. Defts.’ 
ship was afterwards towed into Gibraltar by 
another vessel : — Held : i^ltfs. were not entitled to 
a salvage reward, but were entitled to adequate 
remuneration for what they had done in fulfilment 
of their contract. The ct. awarded them £400. — 
The Benlario (1888), 14 P. D. 3 ; 58 L. J. P. 
24; 60L. T. 238; 6 Asp. M. L. C. 360. 

Annotations: — Apld. Tho Lopanto, [1892] P. 122; The 

August KorlT, [1903] P. 106; Distd. S.S. Melanlo v. 
S.S. San Onofre, [1926] A. C. 246. 

6904. .] — The steamship N. fell in 

with the steamship I), in tlie North Atlantic 
Ocean. The H,, which was flying the signal 
“ N. C.,” engaged the N, to tow her. The weather 
was very bad. 

The N, proceeded in making fast to the D., & 
towed her a short distance. Shortly afterwards 
the tow rope parted, & the N,, after standing by 
for some time, continued her course, & did not 
attempt to render further assistance. The D. 
was subsequently salved by another steamship, 
the P, Upon the owners, master, & crew of tlie 
N, claiming salvage reward : — Held : the action 
must be dismissed, upon the grounds that the N, 
had not rendered any material benefit to the D., 
& she had not accomplished the service sl^e was 
engaged to perform, namely, to tow ; an engage- 
ment to tow is only fulfilled by the vessel engaged 
towing the other into a port of safety. — The 
Dart (1899), 80 L. T. 23 ; 8 Asp. M. L. 0. 481. 

Annotations: — Apld. The Stiklostad, [1926] P. 205. Refd 
S.S. Melanie v. S.S. San Onofre, [1925] A. C. 246. 

6905. .] — (1) Govt, stores were 

shipped on a chartered vessel under bills of lading 
signed by the master by direction of the charterers, 
not exempting the shipowner from liability for 
negligence, subject to the stipulations of a 
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freight engagement entered into with the char- 
terers by a Govt, department under which the 
owners, the term including the charterers, were 
responsible for the safe delivery of the stores. 
The vessel, through the negligence of her master 
& crew, came into collision with another vessel, 
& was BO much damaged as to require salvage 
assistance in putting back to the port of shipment, 
where the stores were returned to the Govt, 
department. In an action of salvage in personam 
by the salvors against the charterers : — Held : as 
the charterers were directly interested in the 
preservation of the goods, the salvage service was 
a benefit to them, &, therefore the action would lie. 

(2) In all salvage services there must be some 
res saved (Lord Alverstone, C.J.). 

(3) An action for salvage in the Admlty. Ot. can 
be brought either in personam or in rem (Lord 
Alverstone, CJ.). — The Port Victor (Cargo 
Ex), [19011 P. 243 ; 70 L. J. P. 52 ; 84 L. T. 677 ; 
49 W. R. 578 ; 17 T. L. R. 538 ; 9 Asp. M. L. C. 
182, C. A. 

Jnnotationa : — As to (1) Apld. The Meandroa, [1925] P. 61. 

Redd. Pyman S.S. Co. ». Admiralty Oomra., [1919] 1 

K. B. 49. 

6906. .] — While pltfs.’ tug was 

attempting to tow a sinking ship ashore the ship 
struck on a bank & became a constructive total 
loss, but cargo of the value of over £17,000 was got 
out of her as she lay on the bank. Pltfs. claimed 
salvage. The evidence was that if the ship had 
been allowed to sink in deep water portions of the 
cargo could have been saved with approximately 
the same monetary result : — Held : as the cargo 
where the salvors left it was not worth more than 
it would have been if the salvage service had not 
been performed, pltfs. were not entitled to any 
award. 

Senible : a tug engaged to tow a vessel, in taking 
on board the crew of the vessel after a collision, is 
not so far acting outside the scope of lier employ- 
ment as to entitle the owners, master <& crew of 
the tug to an award for life salvage. — The Tar- 
BERT, [1921] P. 372 ; 90 L. J. P. 353 ; 125 L. T. 
800 ; 37 T. L. R. 831 ; 15 Asp. M. L. C. 423. 
Annotation .—Reid. S.S. Melanie v. S,S. San Onofrc, [1925] 

A. 0. 246. 

6907. .] — The Valsesia, No. 7229, 

post. 

6908. Application of rule — Services contributing 
to ultimate safety of ship in distress.] — The .Ionge 
Bastiaan (1804), 5 Ch. Rob. 322 ; 165 E. R. 791. 

Annotations : — Apld. Hewett v. Ay] an. The Atlas (1862), 15 

Moo. P. C. C. 329 ; The KUleena (1881), 6 P. D. 193. Refd. 

The Vesta (1828), 2 Hagr. Adm. 189 ; The Martha (1838). 

3 Hag. Adm. 434 ; The Longford (1881). 6 P. D. 60 ; The 

Dictator, [18921 P. 304 ; IS.S. Melanlo v. S.S. San Onofre, 

[1925] A. 0. 246. 

6909. .] — The Genbssbb, No. 7159, 

post. 

6910. .] — The E. U., No. 7818, post. 

6911. .] — ^A valuable vessel having got 

upon the Church Rocks off Folkestone, received 
assistance from some small boats, which were 
unable to get her off. A tug steamer having also 
tried in vain to tow her off, a large passenger 
steamer was sent from Folkestone Harbour, & 
succeeded in moving her from the rocks, & towing 
her for a few minutes, when the hawser having 
broken, she drifted ashore, & became a wreck. 


The cargo was saved to the value of £9,657. The 
defence that no salvage reward was due, as the 
service had been unsuccessful, not sustained. 
Award of £450 to the smaller vessels, & £250 to 
the steamer. 

The first claim is on behalf of three small 
vessels. . . . The service was not long, nor in 
itself very successful in the issue, but they ren- 
dered all the assistance their means would allow ; 
&, as I think, with risk & danger to themselves. I 
shall allot to them the sum of £450. . . . All the 
hazard of life fell on the first set of salvors (Dr. 
LusniNGTON). — ^Thb Santiporb (1854), 1 Ecc. & 
Ad. 231 ; 164 E. R. 134. 

Annotation : — ^Refd. S.S. Molanlo v. S.S. San Onofre, [1925] 

A. C. 246. 

6912. .] — ^Where a salvage is finally 

effected, those who meritoriously contribute to 
that result are entitled to a share in the reward, 
although the part they took, standing by itself, 
would not in fact have produced it. 

Wilful or criminal misconduct on the part of 
salvors, if clearly proved, may work entire for- 
feiture of salvage reward. Mere mistake or mis- 
conduct other than criminal, occasioning loss or 
expense to the owners of the property salved, 
will not work a forfeiture, but only a diminution 
of reward. 

The amount of salvors’ reward may be affected 
by the mistake or misconduct of an agent, such as 
the master of a steam tug employed by them to 
assist, if thereby loss or expense has been 
occasioned to tlie owners of the property salved ; 
but, senible, only on the ground that the fund of 
payment has suffered diminution. 

Two smacks found a schooner derelict at sea 
& towed her towards Yannouth. At some 
distance from the hai’bour the smacksmen engaged 
a steam tug. By mistake or misconduct on the 
I)art of the master of the tug, the schooner in 
entering the harbour got agroimd ; the smacks- 
men went in search of assistance ; in their tem- 
porary absence other salvors took possession of 
the schooner & got her off. Suits were brought 
in the Admlty. Ct. on behalf of both sets of 
salvors ; tlie judge of the Admlty. Ot. allowed 
salvage to the second salvors only : — Held : the 
first set of salvors were also entitled to salvage 
reward. 

There can be no doubt that if by the imprudence 
or unskilfulness of the agent the value of the 
property be diminished, the principal, however 
innocent, or however meritorious as to his own 
acts, must suffer for it in the diminished auiount 
of his compensation. But when the moral con- 
siderations & the considerations of policy, which 
enter largely into the law of salvage, are taken into 
account ; when also it is remembered in how 
many instances the salvor cannot select his agent, 
but is bound to accept on the spur of the moment 
such otters of service as tend apparently to expe- 
dite or secure the completion of the salvage ; & 
also in how many instances the agent’s conduct 
is entirely beyond the control or direction of the 
principal — it may perhaps be found that even the 
limited amount of responsibility just stated may 
almost exceed the extent warranted by sound 
policy or strict justice (Sir John Coleridge).— 


PART XV. SECT. 8, SUB-SECT. 3.— A. 

60081. Applicai.ion of rule — Service 
contribviing to ultimaie safety of ship in 
distress.]— A ship, driven from her 
anchors, was driltiner on shore. The 
master sent up ensigns for asslstanoe. 
T^o whaling boats went to the shlp^ 
assistance & managed to keep her on 


the shore by moans of warps, until 
more oflaolent aid came up, when tho 
ship was got into deep water & moored 
into safety : — Held : the service of tbo 
whalers was highly meritorious, & 
they were entitled to material salvage 
reward, upon the principle that where 
a salvage is finally effootod, those who 
contributed to that result are entitled 


to a share in tho reward, althongn the 
part they took, standing by itself, 
would not in fact have produced it.— 
The UOHALIND OF LIVERPOOL & 
CARao (1865), 12 L. T. 563.— IR. 

6908 ii. .] — Liverpool 

Steam Tern Co., Ltd. v. OonavooT 
1900), 2 F. (Ot. of Seas.) 1060 ; 37 
Sc. L. R. 804 ; 8 S. L. T. 95.— SOOT. 
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Sect 8. — CondUiom governing salvage : Sub-sect 3, 
B, <£: C, Sect 4: Sub-sect 1,] 

The Atlas (1862), Lush. 618 ; 31 L. J. P. M. & A. 
210 ; 6 L. T. 737 ; 8 Jur. N. S. 763 ; 10 W. R. 
860 ; 1 Mar. L. C. 235 ; 107 E. R. 236 ; s^ib worn. 
HEWETT V. AYTiAN, The Atlas, 15 Moo. P. C. 0. 
829, P. C. 

AnnotcUions : — Consd. The Mario (1882), 7 P. D. 203 ; The 

Aiigrist Korfif- [1903] P. 166; S.S. Melanie r. S.S. San 

Onofre, [1925] A. C. 246. 

6913. .] — The Hestia, No. 6822, 

anie. 

6914. .] — A steamship valued at 

£27,000, from Philadelphia to Bremen, with a part 
cargo of petroleum belonging to the owners of the 
steamship, of the value of £7,678, the rest naphtha 
valued at £7,000, & freight at risk £1,743, became 
disabled so that she would not steer when about 
1,000 miles from Falmouth. After making some 
progress to the eastward, she was fallen in with by 
steamship No. 1, the master of which agreed to 
attempt to get her to Fayal ; but, owing to very 
bad weather, after standing by & steering her for a 
few miles, he left the disabled vessel. She was 
then picked up by steamship No. 2, & towed 265 
miles, when, owing to damage to the machinery 
of the salving vessel & the hawser parting, the 
disabled steamer was lost sight of. Steamship 
No. 3 then came up ; but after a difficult towage 
of about 12 miles left her owing to being short of 
feed for the horses she was carrying. Steamship 
No. 4 then established communication witli her, 
towed her 468 miles to Falmoutli being accom- 
panied by steamship No. 6, which belonged to 
the same owners as the disabled vessel, & acted 
as a standby in case of emergency. In con- 
solidated actions of salvage by the owners, masters, 

& crews of the five steamships : — Held : .steamship 
No. 1 was entitled to £800 by way of payment for 
work done in standing by &, at request, attempting 
to tow, within the principle laid down in The 
Benlarig, No. 6903, anie ; steamship No. 2 w'as 
entitled to a salvage award af £2,500 for having, 
within the principle laid down in The Aikus, No. 
6912, ante, & The Camellia, No. 6917, post, meri- 
toriously contributed to the ultimate safety of the 
disabled vessel, the award being fixed at a lower 
standard than that to which the principal salvor 
was entitled, as the part taken by this salvor by 
itself would not have produced the successful 
result ; that steamship No. 3 was, on similar 
groimds, & as having brought the di.sabled steamer 
within sight of the principal salvor, entitled to an 
award of £800 ; steamship No. 4, having towed 
the disabled steamer into a port of safety, was 
entitled, as the principal salvor, to an award of 
£4,000 ; whilst the owners of steamship No. 5 
were entitled, as against the naphtha cargo, to an 
award of £300, & her master & crew, as against 
ship, cargo & freight, to an award of £150, 
making a total of £8,550. — The August Korff, 
[1903] P. 166 ; 72 L. J. P. 63 ; 89 L. T. 194 ; 9 
Asp. M. L. C. 428. 

6915. Services rendered at request of dis- 

tressed ship — Contributing to uitimate safety.] — 

Where a vessel makes a signal of distress, & another 
goes out with the bond fide intention of assisting 
that distress, & as far as she can does so, but some 
accident occurs which prevents her services being 
as effectual as she intended them to be, & no blame 
attaches to her, the Ct. of Admlty. will not allow 
her to go entirely unrewarded, but for the interests 
of commerce & navigation, & as an encouragement 
to perform salvage services will give some reward, 
sernblCf if the property is salved by other means. — 


Navigation. 

The Melpomene (1873), L. R. 4 A. & E. 129 ; 29 
L. T. 406 ; 21 W. R. 966 ; 2 Asp. M. L. C. 122. 
Annotations: — ApW. The Camellia (1884), 9 P. D. 27. 
CoxiBd. The Dart (1899), 80 L. T. 23. Refd. The Kate B. 
Jones, [1892] P. 366. Mentd. The Jacob Landstrom 
(1879), 4 P. D. 191 ; The Strathgarry, [1895] P. 264. 

6916. .] — ^Where a steamship has 

been engaged to render assistance to another in 
distress by towing her to her port of destination, 
and after several hours’ towing, the ships are 
parted by no fault of the salvor, & the conduct of 
the ship in distress leads the salvor to the honest 
belief that liis services are no longer required, &: 
thereupon the latter ship proceeds to her own 
destination, he is not thereby deprived of his right 
to salvage reward, but upon the other vessel 
arriving safe in port by her own exertions, may 
proceed against her in respect of the services 
actually rendered. — T he Nellie (1873), 29 L. T. 
516 ; 2 Asp. M. L. C. 142. 

Annotation : — Apia. The Camellia (1884), 9 P. D. 27. 

6917. .] — Tlie V. fell in with the 

(7., showing signals of distress, with her propeller 
shaft broken, about 30 miles out of her usual 
course from America to England, & took her in 
tow. After the F. had towed the C. from 8.10 p.m. 
to 7.45 a.m. the hawser broke, & owing to the 
danger to the cattle on board the F. would not 
take the C. again in tow. By the services of the 
F. the C. was brought 10 to 14 miles nearer her 
proper track, & towed 85 miles on her course, & 
thus brought into greater comparative safety. 
The C. subsequently arrived safely at Queens- 
town : — Held : the F. was entitled to some 
salvage reward, & she was accordingly awarded 
£200. 

Services wliich contribute to the ultimate safety 
of a vessel in distress, if interrupted before com- 
pletion without default of the salvors, are entitled 
to some remuneration, not only where a vessel has 
been saved from a position of imminent peril, but 
also in a case where the vessel is brought into a 
position of greater comparative safety than that 
in which she was when she asked for assistance. — 
The Camellia (1884), 9 P. D. 27 ; 53 L. J. P. 12 ; 
50 L. T. 126 ; 32 W. R. 495 ; 5 Asp. M. L. 0. 197. 
Annotations : — Apld. Tho August KorlT, [1903] P. 166. Refd. 
S.S. Melanie r. S.S. San Onofre, [1925] A. C. 246. 

6918. .] — The August Korff, 

No. 6914, ante. 

6919. Supersession by master of 

distressed ship.] — Where a ship, after having 
rendered salvage service to another ship in dis- 
tress, is in a position to render further valuable 
service but is superseded, at the desire of the ship 
in distress, by another ship which is chosen to 
complete the service, the ct., in estimating the 
amount of remuneration to which the first salvors 
are entitled, will take into consideration not only 
the services which they actually effected, but also 
those which they were ready & able to perform. — 
The Maasdam (1893), 69 L. T. 659 ; 10 T. L. R. 
31 ; 7 Asp. M. L. C. 400 ; 6 R. 716. 

6920. Not contributing to ultimate 

safety.] — T he Bomarsund, No. 6881, ante. 

6921. .] — Efforts to give assist- 

ance under an engagement to a ship in distress 
will, although the ship receives no benefit from 
them, be rewarded as being in the nature of salvage 
services, if the ship is otherwise saved. 

A ship parted from both anchors at the North 
Foreland, & thereupon engaged a steamer to go 
on shore & bring off an anchor chain. The 
steamer went to Ramsgate, &, as the best method 
of executing the service, got the anchor & chain 
on board two luggers ; & the three vessels were 
engaged for three days looking for the ship in 
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distress. Tlic steamer at length fell in with the 
ship, but no longer in a condition of imminent 
distress, & then towed her to Gravesend. The 
luggers did not arrive with the anchor &: chain 
until tlie sliip liad arrived at Gravesend, when tlie 
master of the ship refused to accept them : — Held : 
the original order to the steamer included a direc- 
tion to take all necessary measures to carry out 
tlie order, & the steamer & the luggers were entitled 
to salvage remuneration for the whole of their 
efforts. 

Salvors who volunteer, go out at their own risk 
for the chance of earning reward, & if they labour 
unsuccessfully, they are entitled to nothing ; the 
effectual performance of salvage service is that 
which gives them a title to salvage remuneration. 
But if men are engaged by a ship in distress, 
whether generally or particulai'ly, they are to be 
])aid according to their efforts made, even though 
the labour & service may not prove beneficial to 
the vessel (Dr. Lusiitngtox). — Thk Dndaukted 
( 1860), Lush. 00 ; 20 L. J. B. M. & A. 170 ; 2 L. T. 
520 ; 107 E. K. 47. 

AmMiationa : -Apld. The Aztecs (1870), 21 I.. T. 797 ; The 
Nellie (1879). 29 1.. T. ;jl0 ; The Killccna (1881). « P. JJ. 
199. CoDSd. The llcnpor (1889), 8 P. 1). ll.'i. Apld. The 
Helvetia (189-1), 8 Asp. M. L. C. 2G4, ii. Reid. The 
Kat(' H. Jones, L1892] P. 9()() ; The Cambrian (1897), 7(5 
L. T. M)\. 


6922. ,] — M’here salvors enter 

into an agreement t(j take a disabled vessel into 
harbour for a specified sum, &: do all in their power 
t ;0 perform their engagement ; but, in consequence 
of an adverse change* of wind, fail to fulfil it, they 
are nevertheless entitled to salv’-age reward. — The 
Aztecs (1870), 21 L. T. 707 ; 2 Mar. L. 0. 320. 

6923. .] — The Benlaiug, No. 

0903, emte. 

6924. .] — The Lepanto, No. 

7300, post. 

6925. .] — The Helvetia (1801), 

8 Asp. M. L. 0. 204, n. 

Amioiatioufi : — Apld. Tin; Cambrian (1897), 76 L. T. 504: 

The Stiklcstad, (1926] P. 20.5. 

6926. .] — Where a vessel stands 

by or renders servic(^s to another, upon request, 
even though no benefit results from her so doing, 
she is entitl«3d to salvage rc'inuneration. — The 
C’ambrian (1807), 70 L. T. 504 ; 8 Asp. M. L. ('. 
203. 

6927. .’j — The mere response to 

an 8.O.S. call for assistance docs not of itself 
necessarily give a right to salvage remuneration 
on the i)art of the ship that comes to the help of 
the vessel in distress ; but where the vessel in 
distress sends out a wireless call <fc definitely 
accepts the offer of a particular ship to come to her 
assistance on a salvage basis, that ship comes, 
she is entitled to an award even if her efforts 
result in little, if any, benefit, provided the dis- 
abled vessel is ultimately saved by other means. — 
The Stiklkhtad, [1920] P. 205 ; *95 L. J. P. 101 ; 
130 L. T. 479 ; 42 T. L. B. 720 ; 17 Asp. M. L. C. 
191 ; affd., 43 T. L. K. 118, V. A. 

6928. Supersession by master of 

distressed ship.] — Where a ship is engaged to 
render assistance to another ship in distress, with- 
out any fixed sum being agreed upon, & does 


remain by ready to give assistance, she cannot be 
deprived of her right to reward by reason of 
another vessel offering & being engaged to tow for 
a less sum than the former ship is willing to accept, 
& she will be entitled to recover a fair sum which 
will remunerate her for the services rendered, Ac 
compensate her for the loss she has sustained. — 
The Maude (1870), 30 L. T. 20 ; 3 Asp. M. L. C. 
338. 


B. Deuree of Success. 

6929. Distressed vessel taken to port out of her 
course.] — L’Esperance (1811), 1 Dods. 46; 105 
E. R. 1227. 

Annotations : — Ref d. The Cosmopolitan (1848), 0 Notes of 

CascB Supp. xvii ; Uoro r. Betticl, The Inca (1858), 12 

Moo. P. C. C. 189. 

6930. Distressed vessel taken to unsafe port.] — 

The Adrianus Wilhelmus (1852), 8 L. T, 582. 

6931. Distressed vessel taken to safe port — 
Burden of proof.] — (1) Prbnd facie it is sufficient 
for salvors to sIioav that they conducted a vessel 
to a place of safety. The onus lies upon the objec- 
tors to prove that that place was not the one to 
which shc3 should have been taken. (2) Senible : 
it is not the duty of salvors to comply with the 
wish of a master to be conducted to a foreign port, 
to thenr own manifest inconvenience. 

(3) Salvors bound to show adequate skill in per- 
forming the service they have undertaken. — The 
llouTHANDEL (1853), 1 'Ecc. & Ad. 25; 8 L. T. 
582 ; 104 E. 11. 15. 

6932. Vessel answering S.O.S. & offering services 
— Services accepted by vessel in distress — Efforts 
resulting in little benefit — Disabled vessel ultimately 
saved by - other means.] — The Stiklestad, No. 
0927, auto. 

C. Remuneration of Unsuccessful Efforts. 

6933. Right to.] — The foundation of the autho- 
rity it jurisdiction of the ct. is a service actually 
rendered. No salvage, therefore, can be awarded 
where no service had been performed ; yet cir- 
cumstances may justify the ct. in directing the 
expenses of parties attempting to render a service 
(o be i)aid by the ship which had been in danger. — 
The Ranger (1845), 3 Notes of Cases, 589 ; 9 
Jur. 119. 

6934. .j — The E. U., No. 7818, post. 

6935. .] — The Benlarig, No. 0903, ante. 

6936. — Failure due to negligence of crew 
of damaged ship— Recovery in personam.]— The 

Valsesia, No. 7229, post. 

See, alsOy Nos. 0920-0928, ante. 


r. 1.— TOWAGE AND SALVAGE. 

Sub-sect. 1.--In General. 

6937. Towage & salvage contrasted.] — Distinc- 
tion between a salvage & a towage service. Tow- 
age service confined to vessels that have received 
no injury or damage. — The Reward (1841), 1 
Wm. Rob. 174 ; 8 L. T. 704. 

Annotations : — Refd. The Beulah (1812), 2 Nolcs of Cases, 
01 . Mentd. 11. r. Slone (1853), Dears. C. C. 251 . 


PART XV. SECT. 3, SUB-SECT. 3.— C. 

6033 i. Right fo.] — The time occupied 
111 endeavouring to render uufluocoBsful 
salvage servicoH will Ixs taken into 
consideration by the Ct. of Admlty. 
in awarding compensation for subse- 
quent successful services, if it appear 
that the original services wore rendered 
by the salvors at the special request of 
defts., & were not what might be 

J. — ^VOL. XLl. 


deemed voluntary or speculative. -Tuk 
Aveniu (1868), 18 L. T. 157 ; 2 1. K. 
Eq. 111.— IR. 

PART XV. SECT. 4, SUB-SECT. 1. 

6937 i. Towage tfe* sahmgc CAmirw^ted.} 
— The Zambesi & The Fanny Dutarp 
(1892), 3 ExcU. C. U. 67.— CAN. 

6937 ii. .] — The services to the 

disabled ship were i-cnderod under the 


easiest conditions, without increase 
of labour or delay : — Held : it was 
clearly a towage & not a salvage 
service. — Hine v. The Thomas J, 
Scully (1899), 20 C. L. T. 54; 6 
Exch. C. 11. 318.— CAN. 

b. Effect of contract.] — A salvage 
CO. salved a vessel under a contract 
made with the master after the vessel 
had run on to a reef, the remuneration, 

3 u 
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Sect, 4. — Towage and salvage: Sub-sects, 1 <S: 2, A., 

B. <fe C.] 

6938. .]— The Scotland (1841), 10 L. T. 

790. 

6939. .] — (1) Towage & salvage are nearly 

connected, though the line between the two may 
be drawn (Db. Lushington). 

(2) I cannot consider myself bound by any 
arrangement that the owners might make with 
the mariners, because . . . the latter are entitled 
to the judgment of this ct. as to what it thinks 
equitable & as to the principles which ought to 
govern each particular case (Dr. Lushington). — 
The Beulah (1842), as reported in 2 Notes of 
Oases, 61 ; 7 Jur. 207. 

Annotations: — As to (2) Consd. The Gaiifiros (1869). L. H. 2 

A. & E. 370. Befd. The WUhelm Tell, [1892] P. 337. 

6940. .]— The Leda (1855), 10 L. T. 791. 

6941. .1 — The Brouwebshaven (1857), 8 

L. T. 704. 

6942. Whether towage & salvage services 
separable.] — Shebsby v . Hibbert, The Duke op 
Manchester, No. 7537, post 

6943. Salvage service by tug — ^To vessel causing 
collision — ^No blame attached to tow.] — Merchant 
Shipping Act (Amendment) Act, 1802 (c. 03), s. 33 
does not debar the innocent sufferer in a collision 
from salvage reward for services subsequently 
rendered to the other party to the coUision. 

The tug of the vessel declared not to blame in a 
collision, rendered salvage services to the wrong- 
doer ; — Held : sect. 33 did not affect the right of 
the tug to salvage reward. — The Kftoibver r. II. 
(1867), 17 L. T. 329 ; 2 Mar. L. C. 5: 1. 

6944. No salvage services proved — ^Power of 
Judge to amend pleadings — Substitution of ** tow- 
age ** for “ salvage.*’] — In an action brought by 
the owners, master & crew of a steamer against 
the owners of a ketch, her cargo freight for 
salvage, the judge foimd that no salvage services 
were in fact rendered, but on the application of 
pltfs. he directed the pleadings to be amended by 
substituting the word “ towage ” for “ salvage A 
awarded to pltfs. a siim in respect of towage ser- 
vices : — Held : in the absence of consent to an 
amendment the Judge ouglit to have given judg- 
ment for defts. — The Anne (1914), 30 T. L. R. 
544, D. C. 


Sub-sect. 2. — Conversion of Towage into 
Salvage. 

A. In General. 

6945. Question of fact.] — The Minnehaha, No. 
6974, post. 

6946. Actual Interruption of towage not 

essential.] — steam tug entered into a contract to 
tow a ship at sea into the port of liverpool for 
£45. During the performance of the service a 
hurricane arose, h the vessels were in serious 
danger. The tug, at great peril to herself, con- 
tinued to tow the ship during the hurricane, & by 
so doing prevented the shij) drifting upon a lee 
shore. The wind soon afterwards moderated, & 
the tug, still continuing to tow the ship, brought 
her into the port of liverpool m safety : — HM : 
the tug was entitled to salvage reward. 

The criterion by which it is to bo ascertained 
whether a vessel under contract to tow has become 
a salvor is, whether supervening circumstances 
have occurred sucli as to justify her in abandoning 
the contract of tow^age ; A in order to justify her 
in abandoning the contract of towage, there must 
be among the supervening circumstances an 
element of serious danger, which was not in the 
contemplation of the i^arties at the time they 
entered into the contract. 

A tug under contract to tow a shii) into port 
may be entitled to salvage reward for bringing the 
ship into port, although notliing has occurred to 
occasion an actual interruption to the towage. — 
The I. V. Potter (1870), J.. R. 3 A. A K. 292 ; 40 
L. J. Adm. 9 ; 23 L. T. 603 19 W. R. 335 ; 3 

Mar. L. C. 606. 

Annotations : — Apld. The Wavciiey (1871), L. II. 3 A. A E 

369. Consd. The Leon Blum, [1915] P. 90. 

6947. Presumption against conversion.] 

— The Liverpool, No. 6973, po.s/. 

B. Tow in Distress. 

6948. Right to reward.] — vessel, suddenly 
dismasted, was, while at anclior, A with jury 
masts, taken in tow by a valuable steamer, engaged 
on pui730se, for nine hours ; upon the facts, the 
Trinity Masters being of opinion that, nautically, 
the service was towing, without risk on either side, 
the ct., upon a value of £21,000, awarded £600 A 
costs. 


payable only If the operation \^as 
successful, to be fixed by afirreement or 
arbn. The operation having boon 
successful, & tne sum payable to the 
salvage co. having been fixed byarbn. ; 
members of the crew of one of the co.'s 
tugs which had taken part in the opera- 
tion brought an action against the co., 
in which they claimed a share of the 
sum so fixed ; — Held : the services of 
the tug wore salvage services although 
rendered imder contract, the contract 
not being one in existence prior to the 
time when the need for the services 
arose. — Nicholson v. Leith Salvage 
& Towage Co., Ltd., [1923] S. C. 409. 
— SCOT. 


PART XV. SECT. 4, SUB-SECT. 2.— B. 

69481. Right to reward.] — Suit for 
salvage services alleged to have been 
rendered by the O. to the N. Tiie 
latter vessel struck upon a rock 
close in shore Sc was rendered totally 
unscaworthy. The D. came up Sc 
the N, requested that she should 
tow her. This she was unable to do 
& the N. afterwards attracted the 
attention of the C, who was able to 
& did tow her, she being in actual Sc 
Imminent danger, into B. While 
towing the C. was herself injured : — 
Held : the services which woi^ rendered 
were of a salvage character. — T he 


NorthatvU’Tox (1S83), 4 N. S. W. Adm. 

1.— AUS. 

6948 ii. .] — The Silver Bell 

(1869), Y. A. D. 43.— CAN. 

6948 iii. .] — The II. on h voyage 

from New York to Antwerp, broke her 
shaft when two days out, & the C’., 
another steamer, coming up, an agree- 
ment was entered into by the master of 
the disabled steamer to be towed into 
Halifax, Sc to pay for the service sucti 
anioimt as should bo settled by the 
Admiralty Ct. at that port. This was 
accomplished within 24 hours, without 
any mishap, except the breaking of two 
hawsers ; — Held : the service rendered 
was not a mere towage, but a Halvsgo 
service. — T he Herman Ludwig (1877), 
Y. A. D. 211.— CAN. 

6948 iv. .] — ^A stranded vessel, 

abandoned by the owners to the under- 
writers &; sold by them, was saved, Sc 
was brought by the purchasem to a 
shipwright for repairs : — Held : the 
towage of the vessel from the place 
w'horo stranded to the dry dock was 
a salvage service. — The Gleniffer 
(1892), 3 Exch. C. K. 57.— CAN. 

6948 V. .] — The S. w^as found 

by the tug ilf. In a dangerous 
position in foul waters. The captain 
of the tug agreed to tow the ship into 
the open sea, the amoimt payable for 
•ueb services to be loft to the respective 


ow'iiers : — Held • the S. w'as in im- 
pending danger of loss & injury from 
her situation & tlic ignorance of her 
caiitaln of the locality, 6c tlic service 
of the tug was thcrcfoi*e a salvage 6c 
not a towage scrvic(\ — Canadian 
Tacifiu Navigation Co. r. The 

C. F. Sargent (1893), :i B. C. R. 5 ; 
3 Exch. C. R. 332.— CAN. 

I 6948 vi. .] — Die Deutsche 

AMERIKANISCHE l»ETROLEUAl GKSSKI.H- 

CHAEJ' V. The Bkrwindmoou, Commkr- 
(TAL Cable Co. v. The Berwtndmoor 
(1911), 14 Exch. C. R. 23.— CAN. 

6948 vii. .] — The H. became 

disabled, owing to lack of gasoline, 
when approaching in tlio day time the 
entrance of the First Narrows in Bur- 
rard Inlet. There was a fresh bi^ezo Sc 
a somewhat rough sea prevailing at 
the time, but these conditions were not 
sufllclont to make the position of the 
launch perilous, although the pas- 
sengers onboard were colling for help. 
The master of the G. heard the calls 
for help Sc wont to the launch's assist- 
ance, taking her in tow Sc bringing 
her safely to jmrt. The O. was not 
delayed more than half-an-hour by 
rendering this service, but there was an 
element of appreciable risk incurred 
by her master, in that his ship was 
carried by the tide close to the shore 
during her manoeuvres in taking the 
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If towage led to the rescue of a vessel from 
danger, it should be remunerated as salvage, or 
if an engagement even were made in port to go 
out & to tow, yet unforeseen circumstances might 
convert such towage into a salvage service (8m 
John Nicholl). — The Isauetja U838), 3 Hag. 
Adm. 427 ; 166 E. K. 463. 

Annotationa : — Consd. Tlio Chrnibim (1868), 19 L. T. ^>2 ; 

Wostrup V, Great Yarmouth Steam Carrying Co. (1889), 

43 Ch. H. 241. 

6949. .J — The Dygden (1839), 8 L. T. 613, 

704. 

6950. .] — The Elizabeth Holdeuness 

(1846), 10 E. T. 790. 

6951. .] — No danger was incurred by the 

asserted salvois the master cSi crew of the vessel 
assisted were not aware of the existence of any 
danger to tlieir own vessel, but accepted tlie 
services of a steamer to bring tliem into ])ort, ^ a 
tender was made for such services of the usual 
amount for towage : — Held : the services did not 
amount to salvage services, & the tender allirmed, 
with costs. — The IIak-binger (1852), 8 L. T. 612 ; 
16 Jur. 729. 

Anrutlaiimi : — Refd. The Strathriavor (1875), 1 App. Cus. 58. 

6952. .] — (1) Salvors may forfeit partially 

or totally, by various degrees of misconduct, their 
right to salvage rewai-d, but the evidence to 
establish their misconduct must be conclusive. 

(2) Service performed by a steamer to a disabled 
vessel can never be considered as mere towage. — 
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The Chatii.es Adolphe (1866), Sw. 163 ; 166 
E. K. 1069. 

Annotation: — As to Consd. Howett r. Aylan, The Atlas 

(1862), 15 Moo. P. C. C. 329. 

6953. .]— The Diana (1862), 7 L. T. 257 ; 

1 Mar. L. C. 261, 261. 

6954. .]— The Ellora (1862), 1 Lush, 650 ; 

167 E. It. 249. 

Annotation : — ^Refd. The City of Chester (1884), 9 P. D. 182, 

6955. .] — The Otto Hermann, The Albert, 

The Ella Constance, No. 6878, ante, 

6956. Vessel aground — But not in peril.] — 

The ,Tohn Blinyan (1856), 8 L. T. 704. 

6957. Necessity for actual or imminent 

probable danger.] — T he vStrathnaver, No. 6875, 
ante, 

6958. No danger to salvors involved.]- 

Where a steamship, carrying fore aft sails only, 
& not rigged for i^roccoding under sail alone, 
breaks the main shaft of her propeller, A. is com- 
pelled to take assistance from another ship, which 
tows her 40 miles into a port, the ser\i.ce is of a 
salvage character, although tlie service is not 
attended with any dangoi* to the salvors. — T he 
Jubilee (1879), 42 L. T. 594 ; 4 Asp. M. L. C. 275. 

6959. Against cargo owners.] — T he Leon 

Blum, No. 7322, 'post, 

C, Su'pervening Peril. 

6960. Duty of tug to stand by tow.] — The con- 
tract to tow embraces the risk of ordinary bad 
weather, but is put an end to by weather rendering 


launch in tow : — Held : the service was 
a salvage service & not one of towage 
merely.— G rand ’^•"hunk Pacific Coast 
8 8. Co., J/ri). V, The B. B. (1914), 15 
Exch. C. 11. 389 ; 17 1). L. H. 757.- - 
CAN. 

6948 viii. .] — When about 20 

miles out from Kingston llu^ sole engi- 
IHMT on the tug towing two barges, 
fell overboard & w'as lost. He was 
the only one on board w'ho knew any- 
thing about engines & tin; tug was, in 
e.oiiseqmmce, wit bout means of keeping 
up motive pow'(;r. She was drifting 6i 
W'us in a position of actual or ap])re- 
hend(;d danger, & was signalling for 
help, when the A'., with some risk to 
herself, took them in iow & bronght 
them to safety : — Held : the <daim 
aiising thercuiuder w’os one of salvage 
& not merely a tow^age. — The Kf.yvive 
V. The 8. (). Dixon ; The Louisa & 
The Idle wild (1919), 19 Exch. C. 11. 
87 ; 48 J). L. H. 114.— CAN. 

6948 ix. .] — An amount was 

o warded pltf. trawler against deft, 
tug oil the basis of salvage services, 
rather than of towage services, as the 
services, while not in the strict sense 
unusually hazardous were skilful, eon- 
siderablo & meritorious. — The Andrew 
Kelly v. The Commodore (B. C.), 
[1919] 1 W. W. 11. 1059 ; 19 Exch. 
C. 11. 70 ; 48 D. L. U. 213.— CAN. 

6948 X. .] — Deft, ship was lying 

anchored by her port anchor in the 
breakers i»ear the Cape Breton shore 
at the northern entrance of the Strait 
of Can so, very near to the beach, & 
In shallow water, the wind blowing at 
fivin 50 to GO miles an hour from tho 
noith-wost. She had previously been 
through rough wnsathcr & her sails 
were in bad condition. She was in a 
position of great peril, & was only 
kept from stranding by tho backwash 
from the beach. Pltf.*s steamer hear- 
ing of deft. *8 difllculties, went to her 
assistance, 8c, at considerable danger 
to herself, os the schooner could ouly 
be approacliod from tho port side, sent 
two lines aboard tho schooner & 
succeeded in making fast two steel 
hawsers, finally towing her to safety. 
No other moans of salvage was reason- 
ably available at tho time : — Held : 
tho services so rendered weru in tho 


nature of salvage & not of mei*e tow- 
age.- -V enosta, Ltd. r. The. Mary 
Manson Gruenkr (1921), 21 Exch. 
C. K. 251.— CAN. 

6948 xi. .] — If towage leads to 

tho rescue of a vessel in actual dangcT 
the H«*rvices should be remmierated 
as salvage. — Haffix r. The Chile a 
(1883). 1. L. H. 7 Bom. 19G.— IND. 

6948 xii. .]— Wheie a vessel is 

iu such a stale of danger that serious 
consCiiiKMices may pessil^ly ensue the 
placing her in safety four hours & a half 
sooner than she could t»lh<*rw'iso he in 
safety is not a towage but a salvage 
servicjc. — Thf. Taiaroa (187G), 2 N. Z. 
Jur. N. 8. IG.-N.Z 

6956 i. Vr.'fsclagrouml ~Jiut not 

in peril.] — Lawson r. Grangemouth 
Doijkyard Co. (1888), 15 11. (Ct. of 
8esK.) 753 ; 25 Sc. L. H. 580. -SCOT. 

6957 i. Necc.<t,^iy for actual or 

imminent probable danger.] — The City 
OF BuirtUANE (1884), 5 N. 8. W. L. 11. 
(1’.) 21.— AUS. 

6957 ii. .]— A slight accident 

hapiuuied to tho boiler of tho steam- 
tug J., in consequence of which her 
fires had to be oxtinguished so that tho 
boiler might cool 8c allow tho engineer 
to make the necessary rc;pairs. At the 
time she was in the ordinary ehafii'cl of 
navigation, & tho weather was fine & 
tho sea ealiii. Tho accident happened 
at 8 i)-m. Three hours afterward^, 8c 
before repairs could bo made, tho 
steamship F., approached tho tug, 
8c at tho reciuest of her captain, took 
the tug ill tow. The towage covered a 
distance of some 230 miles, & coutiuued 
for u period of 30 hours, duiing which 
neither ship was in a position of 
danger, nor were the crew of the F, 
at any time iu peril by reason of tlio 
services rendered to the dlsabUsd tug : 
— Held : as the service to tho disabled 
tug waa rendered under tho easiest 
conditions, without increase of labour 
or delay to the F. it was clearly a 
towage & not a salvage service. — 
Hine V, The Thomas J. Scully (1899), 
C Exch. C. H. 318.— CAN. 

6957 iii. .1 — A vessel was 

sighted dismasted, not in a dangerous 
position, but in a more or less dangerous 
condition iu which it would have been 


WToug fur the master to have refused 
assistance. There was no immediate 
danger to the vessel or to the lives of 
the citjw. 8he was picked up 8c towed 
into port: — Held: the services ren- 
dered w ere beyond mere tow age services. 
— He The Wanganui (1913), 32 

N. Z. L. H. 842.— N.Z. 

6958 i. Fo danger to salvors vn^ 

voiced .] — Where a ship is in a cunditloii 
of actual peril, 8c the service of a tug 
arc souglil for 8c directed to tho 
purpose of releasing her from that 
condition, such serviees are salvage 
services ; but w'here tliere is nothing in 
those services as regards risk or exer- 
tion or olhiu* conduct of tho salvors to 
make them difl’er from ordinary towage 
services, their reward should be esti- 
mated as for lowug* with salvage 
liberality . — He U iiE Alahama (18GG), 
2 liid. Jur. N. 8. 139.— IND. 

6958 ii. .]~~ncld: the 

ow'iicrs of a steam tug which had tow’ed 
a disabled vessel from a bay into a 
harbour, which she could iio^^ have 
otherwise reached, w’ere entitled ^o a 
share of the salvage, 8c not to the aiere 
oniiimry rates of tuggugc, although the 
salvor had not left the bounds within 
w'hich she ordinarily plied, & hau not 
inf!urred any extraordinary risk or 
labour.— lloniNsoN r. 'J’homm (1851), 
13 Dunl. (Ct. of SesH.) 592 ; 23 8c. Jur. 
2C7.- SCOT. 

c. What amounts to danger.] 

— For tho purpose of determining 
wliether services rendered by tewing a 
vessel partially disabled into port are 
to be I’cmmieraled as salvage or 
towage, a vessel is to be considered in 
dang(;r when although not in imminent 
or absolute danger so far as Lhe ship & 
the lives of the passengers are con- 
cerned, she is not in such a state that 
a prudent man w ould scud her to sea, 
not being, in her then condition, fit to 
encounter tho ordinai*y perils of the sea. 
— The Wotonga (1881), 2 N. 8. W. 
L. U. Adm. 5.— AUS. 


PART XV. SECT. 4, SUB-SECT. 2.— C. 

6960 i. Duty of tug to stand by tow .] — 
It is the duty of a tug when engaged 
iu towing to stand by iu case of acci- 
dent & also to return to part of the 

3 H 2 



836 


Shipping and Navigation. 


Seel, 4 . — Towage and salvaye: Subject, 2, C.] 

the completion of the undertaking impossible ; & 
in that case subsequent services may be in the 
nature of salvage. 

A steam tug engaged to tow a brig from Graves- 
end to the North Foreland. During the prosecu- 
tion of the voyage thither the weather becoming 
tempestuous, the brig was in considerable danger, 
& was so damaged as to be unable to proceed to 
the North Foreland. The tug rescued her from a 
position of some peril, & towed her back to 
London: — Held: (1) the towage of the brig to 
Jjondon formed no part of the original engagement, 
& for so doing, as well as for rescuing her from a 
dangerous position, the tug was entitled to a 
salvage remuneration ; (2) the tug would not have 
been at liberty to abandon tlie brig, but was bound 
to render her assistance, iV: to bring her to a place 
of safety.— The Galatea (1858), Sw. 349 ; 32 
L. T. O. 8. 49 ; 4 Jur. N. 8. 1004 ; 7 W. H. 21 ; 
106 E. R. 1162. 

Amwhdions : — As to (1) Apld. The 'VVavcrlcy (1871), L. IL 3 
A. & E. 309. Refd. The I. C. Potter (1870), L. it. 3 A. & K. 
292. 

6961. .J — If, in the performance of a con- 

tract to tow, an unforeseen & extraordinary ijeril 
arise to the vessel towed, the steam tug is not at 
liberty to abandon the vessel, but is bound to 
render to her the necessary assistance, & thereupon 
becomes entitled to salvage reward. — The 8ara- 
TOGA (1861), Lush. 318 ; 167 E. R. 110. 

Aniwtatiom .‘^Consd. Tho England (18G8), L. H. 2 P. C. 

253. Bold. Akerblom r. Price (1881), 7 Q. H. D. 129; 
Bird r. Gibb, The Do Bay (1883), « Apj). C’ s. 559 ; Tho 
City of Chester (1884), 9 1‘. D. 182 ; Thi Leon Blum, 
11915] P. 90, 

6962. .] — Where tlie master of a steamer 

engages to tov' a vessel, it is upon the supposition 
that the wind A: weather A the time of performing 
the service will be what are ordinary at the time 
of the year ; but if an unexpected change of 
weather or other unforeseen accidents occur, he is 
bound to adhere to the vessel. A: to do all in his 
power to rescue her from danger; k he will be 
entitled to reasonable extra remuneration for the 
extra service. Circumstances under which sucli 
extra remuneration was allowed. — The White 
8tau (1866), L. R. 1 A. A: E. 68. 

Annotations : — Apld. The Waverley (1871), L. H. 3 A. it K. 
369. Consd. The Leon Blum, [1915J P. 90. Refd. The 
1. C. Potter (1870), L. 11. 3 A. & E. 292. 

6963. .] — The I. C. Pottek, No. 6946, auk. i 

6964. Right to reward.] — An agreement for 
towage, when, from ima voidable circumstances, 
an accident occurs to the vessel towed, does not 
preclude the towing vessel from rendering services 
to be rewarded as salvage services. — T he William 
Brandt Junior (1842), 2 Notes of Cases, 8upp. 
p. Ixvii. 

Amwtation : — Distd. Tho Bctijcy (1843), 2 Wm. Hob. 167. 

6965. .] — The Chancellor (1853), 10 

L. T. 791. 

6966. .] — The Medora (1853), 1 Ecc. At 

Ad. 17 ; 10 L. T. 791 ; 164 E. R. 10. 

6967. .]— The Kilby (1854), 10 L. T. 791; 

18 Jur. 409, n. 

Annotation : — Consd. The Eingalock (1854), 1 Ecc. & Ad. 263, 

6968. .] — The Kingalock (1854), 1 Ecc. 

At Ad. 263; 18 Jur. 409 ; 164 E. R. 153. 

Annotation : — Consd. Tho Albion (1861), Lush. 282. 

6969. .] — The Saratoga, No. 0961, ante. 

6970. .J — The I. C. Potter, No. 0946, ante. 


6971. .] — Where in the performanc(i of 

towage services tho tow gets into a position of 
danger, the tug is not entitled to salvage reward 
for extricating her from it, unless she can show 
(a) that there was no negligence on the part of the 
tug causing the tow to get into the position of 
danger, & (6) that her Seeing in the position of 
danger was the result of an unforeseen & inevitable 
accident. — The Robert Dixon (1879), 5 P. D, 54 ; 
42 L. T. 344 ; 28 W. R. 716 ; 4 Asp. M. L. C. 246, 
C. A. 

Annotations: — Consd. The Altair, 11897] P. 105 ; Tho Due 

D’Aumalo (No. 2). [1904] P. 60. Refd. The Mai*6chal 

Suchet, [1911] P. 1. 

6972. Tow aground.] — A towage service may 

be described as the employment of one vessel to 
expedite the voyage of another, when nothing 
more is required than the accelerating her progress. 
Many circumstances, it is obvious, may arise in 
the course of such employment, which may con- 
vert the service into the character of a salvage 
service. As for example, wdiere the ship in tow 
is disabled in her hull or rigging, or where she is 
aground, or where the service itself is necessarily 
attended with danger, or extraordinary laboui* to 
the towing vessel (Dr. Lushington). — The 
Princess Alice (1849), 3 Wm. Rob. 138 ; 6 
Notes of Cases, 584 ; 166 E. R. 914. 

Annotatians :-~Anld, The Jiibiluci (1880), 42 L. T. 591. 

Refd. Tm-nbulf r. StrathnavcT (Ovviierw) (1875), 1 App. 

Gas. 58 ; Tho Calyx (1910), 27 T. L. H. 166. Mentd. The 

Sovereign (1860), Lush. 85. 

6973. But not in peril.] — Pltfs.’ tug 

was engaged, for a fixed sum, to. tow from sea, & 
dock defts.* ship. Whilst pltfs.’ tug w^as, under 
the direction of the pilot, turning the ship round, 
in order to enter the dock, stern first, the tow rope 
of another tug fast on the ship’s quarter parted, &, 
through the effect of the wind & tide, the ship 
touclied the ground. Pltfs.’ tug, by the direction 
of the pilot, then shifted her position, & proceeded 
to tow the ship into dock bow first. In so doing 
the ship came off. Pltfs. claimed salvage remunera- 
tion, alleging that theii* tug had rescued defts.’ 
ship from a position of danger : — Held : pltfs. 
were not entitled to salvage remuneration, as the 
ship was not in any immediate danger, & tlie tug 
had not run any risk or performed any duty or 
rendered any services beyond what, in the con- 
templation of th(i parties, was reasonably to be 
expected of her during the continuance of the 
towage contract. 

It is . . . the duty of the ct. to see, where a towing 
contract has been made, that a little dcpartuie 
from the exact mode in which that contract is to be 
performed is not magnified so as to convert tow^age 
into salvage services (Gorell Barnes, J.). — The 
Liverpool, [1893] P. 154 ; 68 L. T. 719 ; 7 Asp. 
M. L. C. 340 ; 1 R. 601. 

6974. Breaking of hawser.] — (1) If un- 

foreseen danger unavoidable by the steam tug 
supervenes to the ship in tow, as by breaking of 
the hawser, the steam tug is bound to complete the 
service, if still possible ; the steam tug, if thereby 
incurring risk & performing duties not within the 
scope of the original engagement, is entitled^ to 
salvage reward. 

(2) The conversion of towage into salvage de- 
pends on the circumstances of each case. 

(3) A tug imder contract to tow, by misconduct 
or negligence, or want of reasonable equipments. 


tuw which Ih (iinablcd or adrift after her from uiiforotscuu dauger without ncrvico may, in coiwcquciioo of Bupei- 

Jeaviug the remainder iu safety. — extra payment for salvasfe servlcx^B. — voulntf dantfcr, be converted into sal- 

Uu8p:LL r. The Gloria (Out.), 0027] The 8t. Hilaire v. Nadeau (1886), vage service. — lie The Drachenfels, 

Exch. C. H. 162. — CAN. 12 Q. L. li. 70. — CAN. The Hetriever v. The DRACHENraLS, 

Riyht to reward.] — A steamer The Huuhli v. The Drachkni’ELS 

towing a vessel Is not bound to rescue 6064 ii. An ordinary towage (1000), X. L, 11. 27 Calc* 8(i0, — IND. 
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occasioning or materially contributing to occasion 
danger to tlie ship in tow, is not entitled to salvage 
reward for rescuing the ship from such danger. — 
The Minnehaha (1801), TaisIi. 335 ; 107 E. K. 149 ; 
Hub iwm. Ward v, M’Corkii.l, The Minnehaha, 15 
Moo. r. (.\ (). 133; 4J.. T. 810; 7 Jur. N. 8. 1257 ; 

9 W. K. 925; 1 Mar. h. (). Ill ; sub nom. The 
Storm Kino Tjie United Kingdom (Owners) 

V, The Minnehaha (Owners), 30 K. J. P, M. & A. 
211, P. O. 

AnnotatiouH : — As to (1) Apld. The Edward Hawkins (1862), 
Lush. 515; The Lady Kkddia (1862), Lush. 51 The 
WhlU5 Star (1866), L. H. 1 A. & E. 68. Consd. The I. V. 
i^oUer (1870), L. Jl. 3 A. & E. 202. Apld. The West- 
houriie (1880), 58 L. J. i‘. 78 ; The Liverpool. (1803] P. 
154 ; The Aboukir (1905), 21 T. J.. U. 200. Consd. The 
Leon Blum, |1015] 1>. 00. Refd. The Waverley (1871), 
L. K. 3 A. E. 360. As to (31 Apld. The Annapolis, The 
Golden Liffht, The H.M. Hayes (1861), Lush. 355; The 
Robert Dixon (1870), 5 1*. 1). 51 ; The Due d’Aumale. 
llOOlj P. 60. Gvnerallu^ Refd. Th(^ ]Mai*6chal Suchet, 
110111 P. 1 ; The West Cock, 11011 1 P. 208 ; The Refrlgre- 
rant, 110251 I*. 130. Mentd. The Falkland, The Navigator 
(1863), Brown. & Lush. 201 ; Tlie Philadelphia (1863), 
Brown, ik. Lush. 28; Veo r. 'Patem, The Orient (1371), 
L. R. 3 P. C. 606. 

6975. No danger to salvors involved.] - i 

A ship was being towc^d by a steam tug to be docked 
at high water, when, to make sure of docking that 
tide, another tug was engaged for the sum of 1*5 
to assist in towing lier to the i)ier liead. After tlie 
second tug made fast, the sliip grounded, l)ut. was 
towed off by the tugs in a few minutes, A was tlien 
docked. In a claim for salvage brought on bcdialf 
of the second tug, the ct. lield that the ship was not 
in immediate danger, that tJie tug liad not “ in- 
curreci any risk or performed any duty whic h was 
not within the scope of lier original engagement,” 
&; accordingly pronounced against- the claim with 
costs. — The JjADy Egidia (1802), J^ush. 513 ; 107 
E. K. 234. 

Annotation : — Consd. The Liverpool, 1 1 893 J 1*. 151. 

6976. .] — A tug engaged under the 

ordinary contract to tow, may, by the performance 
of substantial salvage s(‘rvic(*s in saving the sliip 
towed from supervening dang<!r, earn salvage 
reward, though not iierself incurring risk.-— T he 
Pericles (1803), Brown. & Lush. 80 ; 1 07 E. IL :108. 
Annotations : — Refd. The I. C. I'otter ( 1 879), L. R. 3 A. m E. 

292 ; The Liverpool, 11893] P. 151. 

6977. Peril not rendering fulfilment of 

towage contract impossible.! The Kilby (1851), 10 
L. T. 791 ; 18 Jur. 409, n. 

Annotation: Apld. Tlie Kinsraloek (1851), I Kee. Ad. 263. 

6978. Peril rendering fulfilment of towage 

contract impossible.] — T he Ualatea, No. 0900, 
ante, 

6979. .] — The Westbourne, No. 

7205, post, 

6980. Peril necessitating services outside 

towage contract.] — -Where there is a common 
danger it is incumbent on all to assist. To entitle 
passengers to reward for (!ivil salvages llu^re must 
b(i a voluntai y remaining on board, accom])anied 
witli extraordinary exertions on be'half of the ship. 
Salvage service may be performed by tlie sevimen 
of the sliip salved, when an abandonment of Iiei* 
has i)ut an end to their original contract. 

Passengers voluntarily rema-inhig on board a 
vessel injured by a collision, & working at the 
pumps : — JleJd : not entitled to salvage. 

A master cannot be a salvor so long as he is 
performing his duties as master under his contract ; 
nor can a mariner until his contract is at an end ; 
nor can a steam tug under a contract go tow make 
a title to salvage, unless, unforeseen danger arising, 
she performs different services from those stipu- 
lated for in the original contract. With respect to 
a passenger, there is no engagement on his part to 
perform any service, but there is a contract between 


him & the sliipowner that for a certain money pay- 
ment the ship shall convey him &; his property to 
the place of destination. To a certain extent 
therefore he is bound up with the ship (Dr, 
Jalsiiington). — The Vrede (18(U), Lush. 322 ; 
30 L. .1. P. M. & A. 209 ; 107 E. K. 143. 

6981. .] — (1) Where the complete 

performance of a contract to tow a vessel from one 
place to another is prevented by an accident, which 
is beyond the control of those in charge of the tug, 
&; of those on board the tow, the owners of the tug 
cannot recover the towage ap’eed upon, nor are 
they entitled to any payment in respect of the part 
performance of the contract. 

Tug owners contracted to tow a ship from 
Kingroad to Sharpness Dock, but during the 
towage, & when the vessels had arrived just out- 
side the dock entrance, a fog came on, & the ship 
stranded without any fault on the part of either 
tug or tow, & could not be takem into the dock : — 
Held : the tug owners were not entitled to recover 
anything. 

(2) Subsequently, at the request of those on 
board the ship, the tugs towed so as to keep the 
ship from slipping off the rocks on which she had 
i grounded, k, so enabled cargo to be saved, k 
I freight to be (earned : — Held : this was a salvage 
! service for which tlie tugs wei*(‘ entitled to re- 
! muneraiion. — The Madras, [1898] P, 90 ; 07 

I L. J. P. 53 ; 78 ].. T. 325 ; 8 Asp. M. L. 0. 397. 

I 6982. .] — The 1. (’. Potter, No. 0910, 

ante, 

0933. .] — The Five Steel Barges, 

No. 0821, ante, 

I 6984.* .] — A tug, which had been 

engaged to attend a vessel into harbour, accom- 
' panied her to the entrance, when, a fog coming 
on, & before the tug had made fast, th(? vessel went 
ashore, k was in a iiosition of danger. tug 

, assisted to get her off : — Held : such si^rvice was 
outside the scope of her engagcmient, k she was 
entitled to salvage. — T he Westbi'RN (1890), 74 
L. T. 200 ; 8 Asp. M. L. U. 131). 

6985. “ — .| -The Stanmoke (1897), 13 

T. L. R. 105. 

6986. .] — Defts.^ barqiB^ with three 

tugs in attendance was lying moored outside the 
entrance to the Alexandra i)oek at Hull waiting 
to enter, when a .steamer coming out of the dock, 
owing to a rope fouling her propeller, was driven 
by winti k tide down on to tlui barque, which in 
turn was forced on to the Hebbles Sand. Tlie two 
tugs in attendance on the steamer towed thef vessel 
clear of the barque, k ther(d>y t li(‘ three tugs in 
attendance on the barque were enabled to pull that 
vessel off the sand. In a salvage suit commenced 
by th(‘ live tugs against the owners of the barque ; 
— Hchi : the threi^ tugs which were in attendance 
.)n the barque were entitled to salvage, as their 
services, for tlie time being, were outside their 
towage contract , but the claim against the barque, 
made by the two tugs in attendanci' on the 
steamer, must be disallowed, as there was no 
evideiue from which a constructive acceptance of 
their services by the master of the barque could be 
inferred within the principle laid down in The 
Vandyvl\ No. 6850, ante. — The Emilie (Ialline, 
[1903] P. 100 ; 72 L. J. P. 39 ; 88 L. T. 743 ; 9 
Asp. M. L. V. 401. 

6987. Peril due to misconduct or negligence 

of tug.] — The Minnehaha, No. (5974, ante. 

6988. .] — The Robert Dixon, No. 

0971, ante. 

6989. .] — The Alt air. No. 7277, post. 

0990 . Contributory negligence of tow.] 

— ^A sailing vessel, whilst in tow of a steam tug, 
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under a contract of towage, came into collision 
with a third vessel, & the tug & tow were found 
to blame, the negligence of the tug being that of 
her master. After the collision the tug towed the 
sailing vessel in her damaged condition to the 
nearest port of safety, & the owners, master, & 
crew of tlie tug claimed salvage : — Held : the tow 
having been placed in a difficulty by the joint 
negligence of tug & tow, the tug could not claim 
salvage for services afterwards rendered in ex- 
tricating the tow from that difficulty, for the claim 
of the owners of the tug was barred by reason of 
the negligence of their agent, the master, having 
in part caused the mischief from the consequences 
of which the tow was rescued ; the claim of the 
master was barred by reason of his being the party 
actually guilty of the negligence in part causing 
the mischief, k, the claim of the crew was also 
barred in Admlty. on the ground of public policy, 
which rendered it undesirable to encourage a crew 
to hope to recover salvage in respect of services to 
be rendered to a vessel damaged through the con- 
tributory negligence of their master. — The Due 
d’Aumale (No. 2), [1904] P. 60 ; 73 L. J. P. 8 ; 
89 L. T. 486 ; 52 W. R. 319 ; 20 T. L. R. 14 ; 9 
Asp. M. L. C. 502. 

Annotations: — Refd. The Mar6chal Siichot, [1911 J P. 1; 

The Clan Sutherland, [1918] P. 332 ; Tho Koiiora, [1921 J P. 

90. 

6991. Collision with tow — Assistance to 

vessel In fault.] — T he Hannibal, Tin Queen, 
No. 7129, post, 

6992. Abandonment of ship by crew.] — 

Pltfs., tug owners, contracted that tlieir tug with 
another tug sliould tow defts.’ steamship which 
had lost her rudder but could use her engines, k 
had her master k crew on boaid, from a Spanish 
port to the Tyne, for the sum of £400 ; no cure, 
no pay ; no claim to be made for salvage.*’ The 
vessels met with bad weather k pltfs.* tug did 
but little towing, k when eight days out in the 
Bay of Biscay, the master k crew of the steamship 
abandoned her k left in tlie other tug for a neigh- 
bouring port. Pltfs.* tug then towed the aban- 
doned steamship to Falmouth, k thence with the 
assistance of the other tug to the Tyne : — Held : 
owing to the abandonment, the contract came to 
an end by the fault of defts., k pltfs. were entitled 
to a quantum meruit for their services till the 
abandonment, k to salvage reward for their sub- 
sequent services. — T he Gtjbnmorven, [1913] P. 
141 ; 82 L. J. P. 113 ; 29 T. B. R. 412. 

Z). Non-Disclosure. 

6993. Of damaged state of tow.] — Tlie master of 

a brig, which had suffered considerable damage, 
without mentioning this fact, agreed with the 
master of a steam tug for ordinary towage to 
London for £40. During the service the master 
of the tug discovered the fact of such previous 
damage, repudiated the agreement, k brought a 
suit for salvage: — Held: (1) additional salvage 
cannot be engrafted on an agreement for extra- 
ordinary though it may upon one for ordinary 
towage ; (2) the mere concealment of a fact 

wliich might operate on the service k therefore 
on the agreement, vitiates it ; (3) in this case the 
facts concealed might operate on the service by 
rendering it longer k more arduous, k the agree- 


ment was invalid. — The Kingalock (1854), 1 
Ecc. k Ad. 263 ; 18 Jur. 409 ; 164 E. R. 163. 
Annotation: — As to (3) Apld. Tho Albion (1861), Lush. 282, 

6994. Of disabled condition of crew of tow,] — 
The owners k crew of a tug sued for salvage ser- 
vices, alleging that an agreement entered into for 
towage service was invalid, by reason of the fact 
of the illness of a gi*eat part of the crew of the 
vessel salved liaving been withheld. No danger 
tu property being proved : — Held : there was no 
salvage service ; k the ct. pronounced for tho 
agreement with costs. — The Canova (1866), h. R. 
1 A. k E. 54 ; 12 Jur. N. S. 528. 


Sect. 5.— PILOTAGE AND SALVAGE. 

Sub-sect. 1. — In Generate. 

6995. Salvage & pilotage contrasted.] — (1) Dis- 
tinction between pilotage k salvage. Pilotage is 
confined to conducting into port a vessel in no 
state of distress or alarm, or having no apprehen- 
sion of distress arising from antecedent causes. 
The scale of j*emuneration to pilots has been 
calculated on such definition. 

(2) A pilot is not bound to take charge of a 
vessel which requires more than ordinary pilotage ; 
& if he gives other assistance to a vessel in any 
way distressed, it is salvage, meriting, according 
to the circumstances, salvage remuneration. — 
The Elizabeth (1844), 3 L. T. O. S. 40 ; 8 J ur. 365. 
AnmMion : — Uvmrallu* Consd. Akerblom r. Price (1881), 44 

L. T. 837. 

6996. .] — (1) The claims of pilots k salvors 

stand on different grounds, k their services ate 
paid for on diff erent x^rinciples. 

A pilot is entitled to w^hat may be deemed a 
quasi monopoly ; if tliei'c is one on the coast, he 
must be employed. He has no right to be en- 
gaged in any other occupation, k he is i>aid not 
in conformity with the nature of the service which 
he performs, but in conformity with the draught 
of the vessel ; k 1 must assume that this rate of 
pay is sufficient : but salvors, who are not pilots, 
stand in a very different predicament. There is 
no legal obligation on them to go on board, k 
Huy arc entitled to be i)aid not merely as a pilot, 
for their services, but also for any loss they may 
sustain in the einiffoyment of the vessel (1)K. 
Lushington). 

(2) Ignorance of the locality, though in the case 
of a foreign master, is, under certain circumstances, 
no defence against a claim for salvage, but the 
reverse. — T he Cumbehland (1845), 9 Jur. 191. 


Sub-sect. 2. — Right to Reward. 

A. In General. 

6997. General rule — No right to salvage reward.] — 

The safe conduct of a ship into a port, under cir- 
cumstances of extreme danger k personal exertion, 
may exalt a pilotage service into sometliing of 
a salvage service. But in general they are dis- 
tinguishable enough, k the pilot, though he con- 
tributes to the safety of the ship, is not to claim 
as a legal salvor (8iit William Scott). — The 
Joseph Harvey (1799), 1 (’h. Rob. 306 ; 166 
E. R. 180. 

Annotations: — Consd. Tho Johannos (1835), 6 Notes of 
Cases, 288, ii. Apld. The Aeolus (1873), L. 11. 4 A. & E. 
29. Reid. Nowjiian v. Walters (1804), 3 Bos. & P. 012. 

6998. .]— The Funchal (1837), 3 

Hag. Adm. 386, n. ; 166 E. R. 448. 


PART XV. SECT. 6, SUB-SECT. 2.-~A. 

6997 i. General rule — No right to 
salvage reward .] — If the work bo does 


or tho risk ho runs was reasonably In tho 
contemplation of the parties, a pilot 
is not entitled to additional reward 
for salvage services ; a pilot Is not 


cneouraged to become “ a searcher 
after salvage.’* — WimoN v. The Tas- 
man (1915), 16 S. It. N. S. W. 128 32 

N. S, W. W. N. 21.— AUS, 
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6999 . .] — Tiie Branken Moor (1837), 

3 Hag. Adin. 373 ; 160 E. R. 444 ; affd., 3 Hag. 
Adm. 375, n. 

7000. .] — Halsey v, Albertuszen, 

The Jonge Andries, No. 7247, 

7001 .J— The iEoLUS, No. 7031, -post. 

B, Conversion of Pilotage into Salvage, 

7002. Presumption against conversion.] — Hal- 
sey V, Alrertuszen, The Jonge Andries, No. 
7247, 2)ost. 

7003. .] — The ^Eolus, No. 7031, post 

7004. .J — It is not in the interests, either 

of shipowners & their navigating servants, or of 
the pilots themselves, to give any countenance to 
the idea tliat a pilot, compulsorily in charge of 
a disabled vessel, may easily convey himself 
into a salvor. 

1 lefts.’ steamship, on a voyage from the Tyne 
to Marseilles, lost her propeller in the neighbour- 
hood of the Royal Soveindgn lightship, <fc, drifting 
up channel, was brought to anchor olT Rye after 
bumping several times ; but without sustaining 
material damage. In answer to flares the Win- 
chelsea lifeboat went out to her, then a tug, 
which came up, was sent to fetch another tug. 
The two tugs, with the assistance, later on, of a 
third, proceeded to tow the vessel up channel, 
A, off Dungeness, a compulsory pilot boarded her, 

toolv cliarge of the vessel to (Iravesend. Defts. 
admitted that salvage services had been rendered 
by the three tugs by the crew of the lifeboat ; 
but d(miod the right of the pilot to claim remunera- 
tion on salvage terms : — Held : the claim of the 
l)ilot must be disallowed, but, in the circumstances, 
without costs, for though the vessel was disabled, 
A-, in consequence, sheered heavily in the bad 
weather prevailing, k, whilst in charge of the pilot, 
the hawser of one of the tugs fouled an anchor 
of defts.’ vessel, &: there was some apprehension 
of risk from leakage, still the pilot had not been 
required to do, & had not in fact done, anything 
more than ought to be done by a pilot poi’forming 
his ordinary pilotage work for pilotage reward. — 
The Bedeiuirx, [191 1J P. 146 ; 83 L. .T. P. 109 ; 
1 11 L. T. 464 ; 30 T. L. R. 513 ; 12 Asp. M. L. C. 
530. 

7005. Circumstances affecting conversion — Ex- 
treme danger.] — T he Joseph Harvey, No. 6997, 
ante. 

7006. .] — (1) A shij) being in danger, 

& the captain & part of the crew having made 
their (^scai)e, a passenger, at the request of the 
rest of till* crew, took tlie command <& brought the 
ship safe to port. The merits of the passenger 
in saving the ship were acknowledged by the owner 
in a lettei* to one of the underwriters, w^herein he 
expressed his desire to make him a compensation : 


— Salvage. 839 

— Held : the passenger was entitled to sue the 
owner for salvage. 

(2) Suppose a tempest should arise while the 
pilot is on board, & he should go off in a boat to 
the shore to fetch hands, & should risk his life 
for the safety of the ship in a manner different 
from that which his duty as a pilot required : 
in such case it seems to me that he would be en- 
titled to a compensation in the nature of salvage 
(Lord Alvanley, C.J.). — Newman v, Walters 
(1804), 3 Bos. & P. 612 ; 127 E. R. 330. 
Annotations: — As to (1) Distd. The Vrede (1861), Lush* 

822. Reid. LipRon v. Harrison (185.3), 22 L. T. O. S. 83. 

As to (2) Refd. Barker v. Highley (1863), 15 C. B. N. S. 27. 

7007. Services outside scope of pilotage 

duties — Assistance to distressed ship.] — ^Newman 
V. Walters, No. 7006, ante. 

7008. .] — It has been urged in 

tlie argument for the owners, that pilots are not 
to convert their duties into salvage services. 
This may be a correct position under ordinary 
circumstances ; at the same time it is to bo 
observed that it is a settled doctrine of this ct. 
that no pilot is bound to go on board a vessel in 
distress to render pilot service for mere pilotage 
reward (prr (Utr.). — The Frederick (1838), 1 Wm. 
Rob. 16; 166 E. R. 480. 

Annotations: — ^Distd. The Aeolus (1873). L. R. 4 A. Sc E. 

29. Apld. The Anders Knape (1879), 4 P. D. 213. Refd. 

Akerbloin r. Price (1881), 7 Q. B. D. 129. 

7009. .] — The Hebble (1842), 7 

L. T. 618. 

7010. .] — There can be no doubt, 

according to decisions which I have over & over 
again given in this ct., that no pilot could be called 
upon, in the discharge of his duty, to take charge, 
for the mere pay of pilotage, of a damaged vessel ; 
Ac to that jirinciple I am inclined to adhere (Dr. 
IdrsiiiNGTON). — The Susan (1844), 2 L. T. O. 8. 
374. 

7011. .] — The Elizabeth, No. 

6995, ante. 

7012. ,] — Assistance afforded to 

a leaky vessel in getting into so inconvenient a 
harbour as that of Yarmouth is entitled to a higher 
reward than mere pilotage, & here the conduct of 
the salvors merits a liberal remuneration. — The 

I Mary (1844), 2 L. T. O. 8. 41)9. 

7013. .] — (1) Where essential 

service has been rendered, the amount of compensa- 
tion for that service may not only be diminished 
by reason of the subsequent negligence or miscon- 
duct of the salvors, but all reward may be for- 
feited. 

A ship in great distress was taken by the salvors 
to, & anchored in, a place of comparative safety ; 
she might have been placed in perfect safety, if the 
salvors had then availed themselves of further 
assistance w hich was offered ; but, instead of 
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7006 i. Circumstances effecting con- 

version — Kxtreine danger .] — The law 
of pllotaffe that if pilots engaero 
la an attcnnpt to pilot a ship in such 
wcatihor as to expose their lives to great 
clanger, under those circuinstanoes they 
may bo treated as salvoi's, inasmuch as 
no pilot is bound to hazard hla life in an 
adventure of tho kind ; & If ho under- 
takes the duty he is not to bo dobaiTod 
from receiving tho compensation that 
others, who are not pilots, would 
receive. — T he Herculb (1856), 8 

Ir. Jur. 412. — IR. 

7007 i. Services outside scope of 

pilotage duties — Assistance to dis- 
tressed ship .] — If a pilot rendom such 
servioos to a vossel in distress as no 
reasonable person, cither owner or 


pilol,, would consider ought to coiue 
within the scope of his pilotage con- 
tract, he Is entitled to salvage reward 
over & above his pilotage fees, because 
ho runs risk outside that which any- 
body had in contemplation , — Wilson 
V . The Tasman (1915), 15 S. 11. N. S. W, 
128 ; 32 N. S. W. W. N. 21.— AUS. 

700711. Alloonoed 

pilot is not bound to remain on board 
a ship in dlstross, which has engaged 
his services, in any event, & at the 
peril of his life ; & he is entitled to be 
paid for extraordinary sorvloes as a 
salvor. — T he Jane Anderson (1851), 
3 Ir. Jur. 293.— IR. 

7007 ill. .] — In order 

that a pilot may be entitled to salvage 
reward, ho must not only show that the 
ship was in some sense in distress, but 


that she was in such distress as to bo 
in danger of being lost, &8uch a.s to call 
upon him to run such unusual danger, 
or inour such unusual responsibility, or 
exorcise such unusual skill, or perform 
such an unusual kind of service, as 
to make it unfair & unjust that he 
should bo paid otherwise than on the 
terms of salvage reward. — T he 
Petunia (1899), 8 Nfld. L. R. 32.— 
NFLD. 

d. .] — ^Pilots may be- 
come entitled to extra pilotage, In tho 
nature of salvage, for extraordinary 
services rendered by them . — Re The 
Adventurer (1836), 1 S. V, A. R. 101. 
—CAN. 

e. -.]— Russell v. Parks 

(1858), 8 L. 0. R. 229.— CAN. 
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so doing, they left her at anchor for six hours* 
while they proceeded for ropes & spars to their 
own port : — Held : the salvors had not conducted 
themselves witli due regard to the lives & property 
on board the sliip, Si the amount of salvage must 
be diminished. 

(2) If lie [the pilot] does take charge of her in 
this state condition, he is entitled to a higher 
reward than the sum prescribed for common 
pilotage (Dr. Lushington). — The Dosseitei 
(1846), 10 Jur. 865. 

ArmoMion :—As to (2) Refd. Tho Llttlo Joe (1800), 6 Jnr. 
J8. 783. 

7014. ^ ^-^-(l) A pilot, who had 

boarded a foreign vessel which had suffered damage, 
in boisterous weather, & was engaged by the master 
to take charge of her as a pilot, & who brought 
her to a place of safety, allowed to claim as a 
salvor. 

(2) Application of the rule, respecting pilots’ 
claiming as salvors, to foreign vessels — The King 
Oscar (1848), 6 Notes of Cases, 284. 

7015. ,] — The case set up is 

exaggerated, a fraudulent attempt to extort 
salvage from a foreigner. I am satistied upon the 
whole of the evidence that this is not a case of 
salvage, but a mere case of pilotage. In all cases 
where a real & hon/i fide case of salvage is made out, 
the ct. is in duty bound, & it is its inclination as 
well as its duty, to allot a liberal reward, to 
encourage the rendering assistance t( vessels in 
distress. A liberal allo\vance for services of this 
kind is not only for the general interests of com- 
merce & the service of navigation, but for the 
benefit of underwriters. But, on the other hand, if 
licenced pilots, to whom the Legislature has given 
special privileges exclusive riglits, no other 
per^n being allowed to act as a pilot within certain 
limits, lend themselves to attempts at extortion 
upon foreigners, it is the duty of the ct. to repress 
them (Sir John Nicholl). — The .Tohannes 
(1848), 6 Notes of Cases, 288, n. 

Annotation Reid, The Mona, [1891] V. 2G:>. 

7016. .1 — The Liberty (1850), 

8L.T. 178. 

7017. The Black Sea (185,5), 

8 L. T. 704. 

7018. .] — (1) A fishing smack fell 

in near the Long Sand buoy with a foreign steam- 
ship. Tlie steamship had been on the sands near 
the Kentish Knock lightship, but had got off with 
some damage to her rudder, <te had a signal for 
a pilot hoisted. The master of the smack boarded 
the steamship & piloted her to the entrance of 
Harwich harbour : — Held : the owners, master, 

& crew of the fishing smack were entitled to 
salvage remuneration. 

(2) Wh(*n a person goes on board of a vessel in 
distress, & pilots her into harbour, he is entitled 
to salvage remuneration, unless it is established 
that he has contracted to render the services for 
pilotage remuneration only. — The Anderk Knape 
(1879), 4 P. D. 213 ; 48 L. J. P. 53 ; 40 L. T. 684 ; 

4 Asp. M, L. ( 3 . 142. 

7019. .1— Akerblom V. Price, 

No. 6868, ante, 

7020. ,] — A pilot employed to 

pilot a vessel which is towing another vessel in 
distress is entitled as against the salved property 
to be remunerated as a salvor in respect of his 
services to that property, if in the performance of 
them he nms risk outside what can reasonably 
be considered to have been within the ordinary 


scope of his emplovment as pilot. — T he Santiago 
(1900), 70 L. J. ^*^12 ; 83 L. T. 439 ; 17 T. L. IL 
22 ; 9 Asp. M. L. C. 147. 

Amwtation .-—Refd, The Bedebuin, [1914] P. HO. 

7021. Towing damaged ship.]— (1) Tho 

amount of salvage, for services performed witli 
risk & labour, in tlie English Channel, by a pilot 
& his crew, five in number, from Jan. 16 to Jan. 18, 
vi’as, on a bond of reference tG Comrs. of Pilots at 
(.owes, fixed, on a value of £2,000, at 120 guineas 

the expenses : the owner having refused pay- 
ment, the same sum w^as, in an action by the sah^ors 
decreed with costs. 

(2) The amount of remuneration must depend 
on all the circumstances. It is not a mere question 
of w ork & labour, not a mere calculation of hours, 
though time undoubtedly is an ingredient ; but 
there are v^arious facts for consideration ; tlie state 
of the w^eather, the degree of damage Sc danger 
as to the ship & cargo, the risk &; peril of the 
salvGrs, the time employed, the value of the 
property ; & when all these are eonsidcred, there 
is still another principle, to encoiu*age (‘ntorprise, 
rev\^ard exertion, & to be liberal in all that is du(» 
to the general interests of commerce, Si the general 
benefit of owners &; underwriters, even though the 
reward may fall upon an individual owner wrili 
some severity (Sir John Nicholl). 

It is true, boai’ding is part of a pilot’s duty; 
what, then, is the nature of the service renderc'd ? 
It is not pilotagt\ The signal was not for a pilot, 
but for assistance ; it w’as to take this vessel in 
tow, it towing is no part of a pilot’s ordinary duty 
(Sir John Nicholl).— The Industry (1835), 3 
Hag. A dm. 203. 

Annotation : — Ab to (2) Reid, Tho AiiitTiqiio (1871), L. H. 0 

1\ (’. IGS. 

7022. Assisting at pumps.]— Pilots 

going on board a v’essel in a leaky condition it 
assisting the crew\ & keeping down the water by 
pumping, entitled to bo rew’ardcd as salv'ors.— 
The Hebe (1844), 2 \Vm. Bob. 246 ; 2 L. T. 0. S. 
401; Um E. B. 747. 

7023. Trifling services.] — (1) A com- 

promise of a salvage action agi'oed to by the salvors 
under a mistake of fact is not binding upon them. 
(2) Two tugs rendered salvage services to a ship 
driven from lier moorings in tho Bristol Channel, 
by towing her, in a very heavy gale, into the river 
LIsk. The services lasted for about three* hours. 
The value of the salved ship was £4,000, of her 
cargo £900, it of lier freight £288, £450 w'as 
awarded. 

(3) A pilot on the salved ship who rendered 
trifling assistance by lielping at llici wheel Si 
windlass held not entitled to salvage. — ’J’he 
Monarch (1886), 12 P. D. 5; 56 I.. J. P. Ill ; 
56 L. T. 204 ; 35 W. B. 292 ; 6 Asp. M. ].. (L 
90. 

7024. Services outside pilotage area.] 

(1) If a vessel out at sea beyond the limits of 
pilotagt* ground, requires assistance to conduct her 
to a place of safety, that is not pilotage, but 
salvage, ^ 

(2) Fishermen salvors cannot claim compensa- 
tion for the loss of their fishing, unless tJiey clearly 
state to a foreign master their intention to do so, 
before their services are accepted. 

(3) Tho vessel having sustained damage . . . 
a signal was hoisted Si J hold it to be a 
signal for assistance & not for a pilot (Dr Lush- 
ington). — The Hedwiq (1853), 1 Ecc. Si Ad. 19 ; 
164 E, R. 11 ; snd nom. The HyiiDWHG, 17 Jur. 
977. 

Annoiaiian :—Ar to (3) Polld. The Racer (1874), 30 L. T. 
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7025. Services to master ignorant of 

locality.] — The Joseph Harvey (1799), 1 Ch. Hob. 
300 ; 105 E. R. 180. 

Annotations : — Gonad. Nowman v. Walters (1804), 3 Bos. & P. 
612; The Johannes (1835), 6 Notes of Cases, 288, n. ; 
The Aeolus (1873), L. It. 4 A. & E. 29. 

7026. .] — The Cumberland, No. 0090, 

7027. _.j_-TiiE Pepita (1853), 9 L. T. 

302. 

7028. .] — Akerblom v. Price, No. 

0808, ante. 


Sub-sect. 3. — Unltcenckd Pilots. 

7029. Right to reward.] — Thp: Michael (1805), 
cited in 2 Hag. Adm. at p. 178, n. ; lOti E. R. 
210 . 

Annofatiovs : - Avid. Tlu; Colinnhus (1828), 2 Flag. Adm 

178, n. ; The Aeolus (1873), L. U. 1 A. & E. 2U. 

7030. .] — Persons, assuming the <;]iaracters 

k> duties of pilots, are only to be remunerated 
according to tlu^ rates of that service, ^ not as 
salvors. — The ('olumbus (1828), 2 Hag. Adm. 
178, n.; 100 PI. K. 210. 

Annotations : — Apld. Tlie Aeolus (1873), 42 L. J. Adm. 14. 

Refd. The (3ieriihim (18(J8), 19 L. T. 53. 

7031. .] — (1) The exceptions to the general 

rule, that a pilot cannot claim as a salvor, ought to 
be few <te well defined. The services of a jjilot 
cannot easily be converted into those of a salvor. 
The same rule of law applies to a licenced water- 
man when acting as a pilot. 

A Dutch barque was riding at anchor off Deal, 
& waiting to proceed down (Channel, & a waterman 
who, though not a licenced pilot, was in the habit 
of piloting vessels, was taken on board her, under 
an arrangement whereby lui was to receive 7s. a 
day, witli £5 in addition for navigating tlie V(issel 
as pilot until she arrived off Beachy H(*ad. The 
day after the waterman came on board, A wliilst 
t-ho barque was still at anclior, a g.ale came on, & 
the tempestuous state of the weather <.*aused tlie 
vessel to drive, & rendered it necessaiy to slip 
the chain, when, under the direction of the water- 
man, the vessel was t aken through the Cl nil Stream 
A brought up in safety in Margate Hoads. In a 
salvage suit institut ed on b(*half of the waterman 
A other persons who had rend(*red siTvices to the 
vessel, the ct. held that the services rendered by 
the waterman were within the scope of his contract, 
A he was not entitled to claim as a salvor. 

It ought to be well understood that the scuvices 
of a jiilot are not slightly to be converted into 
salvage services (Sir Robert Phillimore). 

(2) Taking out during bad weather an anchor 
A chain to a vessel whicJi is compelled to slip her 
cable to got away from a dangerous position A run 
for a place of safety, is, although the anchor A 
c;hain in the result arc not needed, a salvage 
service. — The ^Eolus (1873), L. R. 4 A. A E. 29 ; 
42 L. ,1. Adm. 14 ; 28 L. T. 41 ; 21 W. R. 704 ; 
1 Asp. M. L. 0. 510. 

Annotation : — Refd. Tlio AikIci’m Kiiapo (1879), 4 P. I). 213. 

7032. Services in non-pilotage waters.] — 

(1) Pilotage service in a place where there are no 


licenced pilots. A service which would be pilotage 
in the case of a duly licenced pilots becomes salvage, 
as regards the reward, when voluntarily performed 
by others. i. i 

(2) An obligation is imposed upon them [pilots] 
of always going out unless it be at the risk of their 
lives, A performing their duty, whatever may be 
the other circumstances (Dr. Jatsiiington). — The 
Rosehaugh (1854), 1 Ecc. A Ad. 207 ; 104 E. R. 
155. 

7033. .] — In an action for salvage it 

appeared that on Mar. 20, about 11 a.m., pltfs.* 
fishing smack fell in with defts.’ vessel, which 
was showing an English Jack flag in her riggii^, 
in the North Sea, 40 miles from Ijowesioft. The 
crew of tlui vessel were suffering from frost bite, the 
helmsman in consequence steering with one 
They were also short of provisions. They Lcud 
the master of the smack that they wished to be 
I)iloted to Hie nearest- port, the vessel being at this 
time out of jiilotagc* waters, A he agreed to take A 
took the vessel to (Ireat Yarmouth : — Held : even 
assuming that the signal exhibited by deft-s.’ 
vessel was ambiguous, the assistance rendered to 
lier was in the circumstances a salvage service, A 
pll-fs. were entitled to remuneration accordingly. 

The services have been rendered by a man who 
is not a pilot A in waters which are non-pilotage 
waters, A though they may he in tlie nature of 
pilotage, they are, in fact, salvagii sfTvices 
(Hannen. P.).-~The Aglaia (1888), 12, P. D. 100 ; 
57 L. J. V. 100 ; 59 L. T. 528 ; 37 W. R. 255 ; 1 
T. lu K. 091 ; 0 Asp. M. D. 0. 337. 

7034. — : — Services to distressed vessel.] — The 
Anders Knabe, No. 7018 , mile. 


Sect. 0.--THE SALVORS. 

Sub-sect. 1. — Personal Service. 

A. In (ten oral. 

7035. General rule — Personal service necessary.] 

— Under the gcmeral rule, t hat a person not actually 
occupied in (‘fleeting a salvage service is not 
entitled to shar(‘ in a salvage remuneration, the 
claim of an oflic(‘i' of a coast guard detachment, 
who sent his mim A boat, but did not assist in 
lierson. rejected. 

The (‘xception to this iul(i ... is in favour of 
owners of vessels, which, in I’enderiiig assistance, 
liave cither been div(‘rted from tliinr proper 
employment, or )iav(' experienced a S4>ecial mis- 
chief, occasioning to the owneis some incon 
venience A loss, f(^r which an (^(^uitable compensfi- 
tion mav reasonably be claimed (LoiU) STOWEUi). 
—The Vine (1825), 2 Ting. Adm. 1 ; 100 E. R. 

Annotation Apld. Tho Charlotte (184 8), 3 Win. Bob. (>8. 

7036. .J--The .lUBiLEE (1820), 3 TIag. 

Adm. 43, n. ; 100 E. R. 323. 

Aiinotaiion : — Refd. Ooro r. Bethel. The Inca (1858), 12 
Moo. V. ( . C. 1 8!i. 

7037 . .] — The Charlotte, No. 7310, 

yoHi. 


7026 i. Services to master ignorant 

of locality. \ — The local ignorance of a 
foreign master, )iiw want of knowledge 
of the coast, Is no ground on which 
jiilots or others can raise a claim of 
salvage ; i.c. such ignorance cannot 
solely & alone confer on those who 
come to the assistance of it, by ottering 
the necessary advice & instructions, a 
right to graft thereon pretensions to 
tho character of salvors. Bnt this 


is only when tho value of the advice 
given ‘is simply & merely the value 
which belongs to pilotage. It is 
another case. If a ship bo beleaguered 
with concealed & manifold dangers, & 
by a prompt 6c courageous eflort , 
information Is brought out from land, 
in consequence of wrhich fatal mistakes 
& rash counsels on the part of the 
endangered ship are anticipatcil oc 
prevented, & the way of safety first 


opened to tho crew. — Thk Hebe 
(1849). 7 Notes of Cases, Supp. i. — IR. 


PART XV. SECT. 6, SUB-SECT. 1.— A. 

7035 i. Gcn^.ral rule — Personal service 
necessary.] — A salvor must bo one 
pei'sonally engaged in the work done. — 
SiMraoN V. The Kruukh (Out.) (1919), 
19 Exch. C. U. 64.— CAN. 
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Secf. C . — The salvors: Suh-sect, 1, B, (a), (6) d: (r), 
d; C. (a).] 

B. Associales of Achial Salvors, 

(a) Crew. 

7038. Rights as co-salvors — Members of crew not 
actually employed.] — Part of a ship’s crew going 
on board a vessel found in distress & bringing her 
into port, have no exclusive claim to the salvage 
due for her preservation. Those who remained 
in their own ship, if equally ready to go, are 
equallv entitled to the reward. — The Baltimobe 
(1817)*, 2 Dods. 132 ; 165 E. R. 1438. 

Annotalion : — Consd. The Princess Helena (1861), Lush. 190. 

7039. .] — Wlien two vessels come up 

together to render ^sistance to a ship in distress, 
all the persons composing the crews, although a 

ai't only are actually employed, are entitled to 
e considered as salvors. — The Mountaineer 
(1843), 2 Wm. Rob. 7 ; 160 E. R. 658. 

7040. .] — The Sarah Jane (1843), 2 

Wm. Rob. 110 ; 8 L. T. 335 ; 166 E. R. 690. 
Annotations : — Refd. The Macgregror Laird, [1867] W. N. 

308 ; The Friesland, [1904J P. 345. 

7041. .] — The Nicoline (1849), 8 

L. T. 335. ^ 

7042. Lightship.] — ^Where a part of 

crew of a lightship assist in rendering salvage 
service, the claim for salvage remuneration is 
confined to the persons actually engaged in the 
service, & does not extend to the persons left on 
board the lightship, as in ordinary eases of fishing 
smacks «S: other vessels. — The E .ma (1850), 3 
Wm. Rob. 151 ; 166 E. R. 919. 

7043. Non-navigating members of 

crew.] — A large steamer fell in, in the Atlantic, 
with another large steamer, disabled by the break- 
ing of her XR’opeller shaft, & successfully brought 
her into port, after a towage of 757 miles, lasting 
five days. The ovmers of the disabled steamer 
settled the claim of the salving steamer by the 
payment of £12,000, & the owners, master, & 
crew of the sahdng steamer applied to the ct. to 
apportion this sum. Of the fifty-nine persons 
composing the crew of the salving steamer, there 
were eleven non-navigating members who took 
no active part in rendering assistance to the dis- 
abled steamer. In apportioning the above sum 

awarding £9,200 to the owners, £800 to the 
master, & the remaining £2,000 to the crew accord- 
ing to their rating Held : the non-navigating 
members of the crew above specified were only 
entitled to a half -share according to tlieir ratings. 
■—The Spree, [1893] P. 147 ; 69 L. T. 628 ; 7 
Asp. M. L. C. 397 ; 1 R. 584. 

Annotation : — Folld. The Minneapolis, [1902] P. 30. 

7044. .] — The Minneapolis, 

No. 7788, post, 

7045. Persons only nominally on ship’s 

books — Cattle keepers.] — ^A steamer having on 
board a cargo of cattle in charge of a number of 
men who were paid by the owners of the cattle, 
but who were nominally on the ship’s books, fell 
in with a derelict ship in the Atlantic & towed her 
to Queenstown. The service caused the voyage 
to be a day & tliree-quarters longer than it would 
otherwise have been, but the keepers of the cattle 
did not assist in the service in any way : — Held : 


they are not entitled to participate in the re- 
muneration payable for the salvage service. — 
The Coriolanus (1890), 15 P. D, 103 ; 59 L. J. P. 
59 ; 62 L. T. 844 ; 6 Asp. M. L. 0. 514. 

Annotations : — Difltd. The Minneapolis, [1902] P. 30. Montd. 

The Clymouo (1897), 76 L. T. 811. 

7046. Horsemen.] — The Minnea- 

polis, No. 7788, 2 )ost, 

Apportionment of award.] — See Sect. 11, post. 

Disqualification from claiming salvage.] — See 

Sub-sect. 1, 0., post, 

(h) Owners, 

7047. Right of owner to reward — If interest ad- 
versely affected.] — The Vine, No. 7035, ante, 

7048. .] — The Muiajrave, No. 7289, 

post, 

7049. ,] — When smacksmen are em- 

ployed in a salvage service, the owmers of the 
smacks have a right to sue for remuneration for 
the detention, even when the service is not 
dangerous. — The Nouden (1853), 1 Ecc. & Ad. 
185 ; 8 L. T. 335 ; 164 E. R. 107. 

7050. Salvage by crew of abandoned 

vessel.] — The crew of a stranded vessel having 
taken to their boats, in making for the nearest 
land fall in with another vessel also stranded & 
abandoned by the crew. Having boarded the 
vessel they succeeded in getting her olt &; bringing 
her safely to England. A claim to participate 
in the salvage set up by the owner of the vessel 
to which the salvors bclonge<J, upon the ground 
(a) that the salvors were enabled to reach the 
vessel salved solely by means of tlie boats & the 
use of his comj)a3s ; (h) that some of the salvors 
were his apprentices. £300 awardc^d to the actual 
salvors. Claim of the owner rejected. — T he Two 
Ertends (1844), 2 Wm. Rob. 349 ; 3 h, T. 246 ; 
8 Jur. 1011 ; 166 E. R. 786. 

Disqualification from claiming salvage.] — See 
Sub-sect. 1, C., post, 

{c) Charterers, 

7051. Right to reward.] — (1) A shi]>, abandoned 
at sea, was taken possession of by a small schooner, 
& after being towed some time by the schooner, 
was boarded by several men from The Presidemt 
steamer, wlio took x)OSSC8sion of her <fc towed her 
into ]Aver}>ool. The action on behalf of The 
President was entered in the names of certain 
persons, who, being the undorwrit.<n-s of the ship 
& cargo, hired tlie steamer for 14 le purpose of 
salving The Pickwick : — Held : the schooner was 
entitled to salvage as first salvoi* ; the steamer*, 
looking to the danger of the ship, At the small 
size of the schooner, was justified in taking posses- 
sion of the ship ; At the persons hiring the steamer 
were entitled to salvage as owners for the time. 

When once salvors are in possession, they ai'e 
not to be dispossessed by a subsequent act, iinless 
there be reasonable cause. The second set of 
salvors must show that there was no fair proba- 
bility that the vessel could be brought inlo port 
in safety in due time by the first set ; but it 
would be most injurious to mercantile interests 
if the principle was carried to an extreme extent 
(Dr. Lushington), 


PART XV. SECT. 6. SUB-SECT. 1.— 
B. (a). 

t , Righta as co-aalvctra ,] — Nicholson 
V . Leith Salvage & Towage Co., 
Ltd., [1923] S. C. 409.— SCOT. 

K* .1 — Where paid flahery nor- 

vants under an agreement for a 


stipulated amount “ In the capacity 
of fishermen or anything else In their 
power for the good of the voyage ** 
engage in common with their employers 
in the recovery of property if successful 
they are entitled to participate in the 
benefit of the salvage awarded. — 
Slone v, Udle (1880), 6 Nfld. L. 11. 
217.— NPLD, 


PART XV. SECT. 6, SUB-SECT. 1.— 
B. (b). 

h. Right of owner to award — 
Vessel not imperilled.] — Owners, master 
Sc crow claimed roniunoratlon for sal- 
vage sorvioos ; — Held : the owners 
wore not entitled to reoolve anything 
as their vessel had not been in any- 
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(2) It has never been held that an abandon- 
ment at the instant of collision constitutes “ dere- 
lict (Dr. Lushinoton). — The Pickwick (1852), 
16 Jiir. 069. 

Antiotaiion : — As /o (1) Distd. Crowan r. Staiiirr, [1001] 1 

K. B. 87. 

7052. .] — The charterers of a vessel are not, 

except under very special circumstances, entitled 
to the salvage earned by that vessel. The ct. 
looks with great favour on services performed by 
steamers. — T he Alfen (1857), Sw. 189; 166 

E. E. 1088. 

7053. Charterparty amounting to demise.] — 

The Arabian (1855), 4 L. T. 682. 

Annotaiion Refd. Tho Alfcii (1857), Sw. 180. 

7054. .] — By agreement between the 

owner of a steamer & (^, 0. agreed to charter the 
steamer for th(i purpose of running between certain 
named ports, & to pfiy a sum weekly for the use 
of the steamer until the agreement was deter- 
mined in manner therein provided. The agree- 
ment provided that C. should pay all expenses 
of the crew (te other expenses incidental to the 
running of the steamer, excepting only marine 
insurance which was to be defrayed by the owner ; 
that the steamer s})ould be delivered up by (5., 
on the termination of the agreement, in as good 
condition as at the time of making the agreement, 
reasonable wear tear, extjepted ; that the master 
should not, except in the event of his misconduct, 
b(^ removed by V. without consent of the owner. 
The steamer, while running under this agreement, 
fell in with a disabled vessel & towed her into 
saf(d.y ; — Held : (\ wa,s entitled to salvage reward 
in 1 ‘O.spect of the s(‘r\'ice rendered by the steamer, 

the owner was not entitled to salvage reward. 
—The Scout (1872), J., K. 3 A. ct E. 512; 41 
L. .1. Adm. 42 ; 26 L. T. 371 ; 20 W. E. 617 ; 1 
Asp. M. li. C. 258. 

Disqualification from claiming salvage .] — See 

Sub-sect. 1, 0., post, 

C. Hisqualificalion from eJaiming Salvage, 

{a) Tn General, 

7055. Owner — Part owner of salving vessel also 
part owner of salved vessel — Portion of other part 
owners of salving vessel. | — Where a part- owner of 
tlie salving vessel has an interest in the vessel 
salved, his co-owners & the master ct crew’ of the 
salving vessel may sue for salvage ; the sum to 
whicli they are entitled being comimted by 
deducting from the value of the (uitire service the 
s})are which would have been due to such part 
owner if he could have joined as pltf.— T he 
Oauohine (1861), 1 hush. 334; 5 J^. T. 89; 1 
Mar. L. C. 145; 167 E. K. 149. 

7056. Liability of cargo owners — 

Effect of breach of contract of affreightment.] — 
(1) AVhere the necessity for salvage services 
rendered to cargo laden on board a vessel belonging 
in pai*t to same persons as the salving vessel 
lias arisen from a breach of the contract of 
affreightment under which the cargo was shipped, 
those part owners of the salving vessel who are 
also part owners of the salved vessel, are not 
entitled to claim as salvors against the cargo. 

(2) The main shaft of a screw steamship, laden 
with cargo broke on the liigh seas, her machinery 
was thereby for the time rendered useless. In 


these circumstances her master accepted salvage 
services from a vessel belonging in part to the 
owncm of his own vessel, & after the salvage 
services had been rendered, arrived in safety at 
his ])ort of destination. The owners, master & 
crew of the salving vessel brought an action of 
salvage against the cargo of the salved vessel : — ■ 
Held : salvage remuneration could only be 
awarded to the master & crew of the salving vessel, 
& to those owners of that vessel who were not also 
owners of the salved vessel ; & the owners of the 
cargo of the salved vessel could claim by way of 
counterclaim to recover the amount so awarded as 
damages from those pltfs. who were owners of the 
salved vessel. — T he Olenpruin (1885), 10 P. I). 
103 ; 54 L. .T. P. 49 ; 52 L. T. 769 ; 33 W. R. 826 ; 


5 Asp. M. L. V, 413. 

AnnoUitUms : — As io (1) Apld. Tb« Northumbria (1906), 95 
li. T. 618. Refd. The Christel Vlnnen, [1924] F. 61. 
As to (2) Refd. The Loon Blum (1915), 85 L. J. I*. 1. 
(Jenerally, Refd. The Maori King r. Hughes (1895), l‘,\ 
L. T. 141 ; The Due D’Aiimale, [1904] P. 60 ; Nelson v. 
Nelson Line (Liveri)ool) (1907), 96 L. T. 402 ; The Europa, 
[1908] P. 84 : Ingram & Koyh* v. Sci-vices Maritlmcs du 
Treport (1913), 82 L. J. K. B. 371. 

7057. Owner of salving vessel also owner of 

salved vessel — Liability of cargo owners.] — A 
steam vessel laden with a general cargo became 
disabled at sea in consequence of her machinery 
breaking down. Her cargo had been shipped 
under bills of lading which contained among the 
excepted perils “ accidents from mfichinery.’* 
Another steam vessel belonging to same owners 
fell in with tlie disabled vessel towed her into 

• safety : — Held : the owners of the vessel rendering 
the service were entitled to recover salvage 
remuneration against the cargo laden on board tlie 
disabled vessel, He the master crew of the 
vessel rendering the service were entitled to recover 
salvage remuneration against the dLsabled vessel, 

I imr iruigiii/ <v ucti’gu. — THE MIRANDA (1872), 1j. R. 

3 A. & E. 561 ; 41 L. .1. Adm. 82 ; 27 L. T. 389 ; 
I 21 W. R. 84 ; 1 Asp. M. L. 0. 410. 

7058. .] — \Sliero a steamship 

laden with cargo becomes disabled tlu’ougli a 
latent defect in existence prior to tlie commence- 
ment of the voyage & salvage services are rendered 
t-o such steamship by a vessel belonging to same 
owners, the shipowners may recov^er salvage against 
the cargo if by the bill of lading the warranty of 
scaw'orthiness is abrogated, tli*' sliipowmers arc 
not to be liable for latent d(ifects. — The JjAERtes 
(Cargo Ex) (1887), 12 P. D. 187; 56 L. .1. P. 

108 ; 57 L. T. 502 ; 36 W. H. Ill ; 6 Asp. M. L. C. 


174. 

AnnoiaUons .-- Consd. IHaori Kiiiier (Cargo Ownory^ Hughes 
(1895), 73 L. T. 141. Refd. MrFaUdim r. Blue Sur Lino 
(1905), 74 L. J. K. B. 423 ; The West Cock (1911). 80 
t. T 1 > 07. MU,., Ohri.jf.nl Vliiiii.n. ri 9241 208. 


7059. Part owner of salving vessel also 

part owner of vessel in fault in collision.] — (1) By 

the improj^er navigation of a steam tug R., a vessel 
at anchor, was sent adrift & placed in jeopardy. 
A steam tug IF., rendered assistance^ to the drifting 
ve.ssel : —Held : the owners of the \V, were entitled 
to recover salvage reward for the services rendered, 
notwithstanding that some of tliem were also 
owners of the vessel wliich occasioned the mischief. 

(2) A vessel rendering assistance to another 
which she has injured in collision cennot claim 
salvage reward if the collision takes place by her 
default. — The Glengaber (1872), L. R. 3 A. & B. 


wise ImpcrlUod. — The Magnolia 
(1883), 3 0. L. T. 107.— CAN. 

PART XV. SECT. 6, SUB-SECT. 1.— 
C. (a). 

k. Crew ,] — Soameii while acting in 
tho strict line of their duty cannot 


entitle themselves to salvage. — T he 
Kobeut & Anne (1842), 1 S. V. A. H. 
253.— CAN. 

— If a ship Is driven on 
tho coast & becomes a wreck & tho 
sailors escape to tho land, & success- 
fully act as salvors so os to save enough 


to pay their 'wages, they are entitled 
to them, though not to salvage. — 
Young v. The Minnie A. (P. K. I.) 
(1918), 40 D. L. R. 408.— CAN. 

m. Oooeninient resseZ.] — Tho ct. 
will not recognise salvage services 
rendered by the oflioers & crew of a 
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Sect, 6. The salvors: Snb-sccf, 1, C. (a) d* (h) i. d 
ii. ; s'ltb-se^i. 2, A,] 

534 ; 41 L. J. Adm. 84 ; 27 I.. T. 386 ; 21 W. R. 
160 ; 1 Asp. M. J.. C. 401. 

: — GcneraUu, Refd. The Due J)’Aiimale, flOOIl 

7060 . --- — Charterparty by demise.] — A tuj? 
was requisitioned by ilie Admlty., acting under the 
powers of the Royal Proclamation of Aug. 3. 1014, 
upon a gross basis of liire, i.c., the owners were to 
pay the wages of the officers & crew <fc all the 
running expenses of the steamer & were to under- 
take all risks except war risks ; & it was agreed 
that all salvage was to be for tlie owners’ benefit. 
Subsequently, with the consent or acquiescence of 
the owners, the basis of hire was changed from 
gross to net, & thereafter the mastei* & crew became 
the servants of the Crown & the tug was employed 
at the sole risk A: expense of the Admlty. The tug 
rendered salvage ser\dces to another vessel in 
respect of which a salvage award was made : — 
Held : the change in the l3asis of hire impoi’ted a 
demise of the tug to the Admlty., & therefore, in 
the absence of any express stipulation to the con- 
trary, the Admlty. A: not tlie owners of the tug, 
were entitled to the salvage award. — Eliaoti' 
Steam Tug Co., Ltd. Admiralty Comrs., 
Page r. Admiralty Comus., [1921] 1 A. C. 137 ; 
89 I.. .J. K. B. 977 ; 123 L. T. 754 ; 64 Sol. .To. 
631 ; 15 Asp. M. L. C. 81, H. iu ; affu. S. C. 
sub 7iom. Admiralty Comrs. r. Page, [1919] 1 
K. B. ’299, C. A. ; &, [1918] 2 K. B. 447. 

Annotation : — Refd. The Mattl, fl918j P. 14. 

7061 . Charterer — Owner of salving vessel also 
charterer of salved vessel.] — The crews of two ships 
belonging to J, gave some assistance to a ship 
chart-ered to J. w'ho w^as bound to jirovide & pay 
the master & crew of such ship, the cargo on board 
of which belonged to ^ . In a suit against the shi]) : 
— Held : no salvage could be claimed. — Tmc 
Maria .Tank (1850), 8 L. T. 582 ; 14 Jur. 857. 

Annotations Distd. The (.'oilier (186C), L. D. 1 A. & K. 83. 

Consd. The Sappho (1871), 8 Moo. P. C. C. N. S. (>«. 

7062 . .]~-Thc owners of a vessel 

rendering salvage services, being .also the charterers 
of the vessel receiving the services, are not thereby 
debarred from claiming salvage reward, unless the 
effect of the charterparty has been to djve.st the 
owners of the possession <fc control of the salved 
vessel, &. to transfer the same for the time to the 
charterers. — T he Cotxier (1866). L. R. 1 A. & PL 
83 ; 16 L. T. 155 ; 12 Jur. N. 8. 789 ; 2 Mar. J.. C. 
473. 

Annotation AM, The Scout (1872), L. U. 3 A. & E. 

212 . 

7063 . Crew — Owner of salving vessel also owner 
of salved vessel.] — (1) Where salvage services are 
performed by one ship to another, both ships 
belonjdng to same owners, the master & crew of 
the ship which has performed the salvage services 
ar(j entitled to salvage remuneration, provided the 
services i)ei‘formed are not within the contract 
which they originally entered into with the owners, 

for which they would be paid for by tlieir 
oi’dinary wages. 

(2) As a general rule of law .seamen cannot 
recover salvage remuneration for services which 


by their contract they are bound to perform, 
therefore, they never recover salvage remuneration 
for services connected with the saving of their own 
ship, as long as the relation of master & servant s 
betw’een them & their owner, with reference to 
that- ship, continues (Mellisu, L.J.). — The Sappho 
(1871), L, R,. 3 P. (\ 690 ; 8 Moo. P. (I C, N. S. 6(i ; 
40 ]j. .1. Adm. 47 ; 24 L. T. 795 ; 1 Asp. M. J.. 

65 ; 17 E. R. 238, P. (1. 

Annotations: — As (1) Apld. Tho Miranda (1872), L. R. .3 

A.,& E. .201 ; Tho Scout (1872), L. R. 3 A. & E. 512. 

FoUd. The Apraiiuminoii (1883), 48 L. T. 880. Gcnernlly, 

Refd. Tho Due ll’Aumalc, [1004] P. CO ; Tho Leon Dluni 

(1915), 85 ].. J. P. 1. 

7064. .] — The Miranda, No. 7057, 

aulc, 

7065. .] — Wliere a steamship, dis- 

abled by the breaking of her crank shaft, was 
tow^ed a distance of about thirty miles without 
danger or risk by another steamship belonging 
to same owners as the disabled vessel, & fifteen 
of the crew of the towing vessel instituted a salvage 
action in the sum of 415,000 against the vessel 
towed, Ac aiTCsted the vessel, cargo, A: freight 
therein, the ct. held such sei'viccs to be salvage 
services, but of so slight a character i-licat on a value 
of £105,000, it awarded £15, Ac ordered the salvors 
to pay all the costs of tho action, expressing 
disapprobation both at the institution of the action 
in the High (T-. A: at the arrest of the vessel for 
.such an amount. — The Agamemnon (1SS3), IS 
J.. T. 880 ; 5 Asp. M. I.. C. 92. 

Annotation : — Refd. The Ijcim Blum (1015), 85 L. .T. P. 1. 

7066. — ;;; Liability .of cargo owners.] — 

The IjAERTEs ((^argo Ex), No. 7058, 

7067. Part owner of salving vessel also part 

owner of salved vessel.] — The Caroline, No. 7055, 
aide, 

7068. .]-- The Glenfrutn, No. 7056, 

aufc, 

(b) Special Cmfom or Aijrcemod, 
i. Cuslom. 

7069. Custom to render mutual assistance - 
Ships engaged in same trade — Slave trade.] — The 

nature of the [slave] trade in which these two ships 
wt're (unployed is a service of common danger, on 
wdiich every vessel, probably, goes out-, un(ler an 
impression of the policy, A; duty, of rendering 
mutual assistance*. When ve.ssels are associatecl 
in some degiuc in a common interest, they do not 
.stand so independent of each other, as ships 
falling only accidentally into the way of rendering 
.such assistance (per Cur.). — The Trelawney 
(1802), 4 Ch. Rob. 223 ; 165 E. K. 592. 

Annoiaiiovs .'—Refd. The Anue (J8(M), 5 Ch. Reh. 100 ; The 

Eraiiciri & Eliza (181(1), 2 Dods. 115. 

7070. Whaling fishery.] —J’he Swan 

(1839), 1 Wm. Rob. 68 : J66 E. R. 499. 

7071. .]- -The Harriot (1812), 

1 Wm. Rob. 4:19 ; I Notes of (’asc's, 613 ; 8 L. T. 
581 ; 166 E. IL 636. 

7072. Ships saiiing in same waters —Torres 

Straits.] — 1 ’he Westminster (1845), 8 J.. T. 581. 

7073. Chinese rivers.] — The Mazerpa 

V, The (iRAVina (1856), 7 L. T. 340. ^ 

7074. Whether applicable to steamship 

salving sailing vessel.] — (1) An agreement for tlui 
services of a steamer to assist a vessel which was 


srovt. vessel, unless they arc of an 
important Sc meritorious character. 
— 8TUART V , The Columbia Hivkr 
(1921), 21 S. R. N. 8. W. 074 ; 38 
N. S. W. W. N. 185.— AUS. 


PART XV. SECT. 6, SUB-SECT. 1.— 
C. (b) i. 

n, Cvstom to render mutual oBtnsl- 
ance — Hhips engaged in same trade — 


Cannery d: fishing trade. tli“ft.*H 
Tilea to ail action for salvat-re scjrvieuH, 
it was alleged that it is the custom 
amongst those engaged in tho cannery 
& fishing business in certain parts of 
tho British Columbia coast, to render 
reclpj’ocal services to each other in 
times of need without thoi*eby creating 
any obligation on the part of the 
party to whom such services are ren- 
dered either by way of salvage or as 


a contractual liability : — Held : even 
if the alleged usage or custom was 
valid Sc binding between cannery 
people Sc people engaged in fishing, it 
did not extend to persons who dici 
not fish but limited tboir business Sc, 
avocation to buying fish ; nor would 
it operate to the detriment of the 
positive lights enjoyed by those out- 
side tho class of cannery people en- 
gaged in fisliing. — T he Ejieiya v. True 
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apwund liaving been made, & the services com- 
pleted under that agreement, it was subsequently 
cancelled by the mutual consent of the masters of 
the two vessels. The owners cannot set up such 
agreement as a bar to a suit for salvage. 

(2) In foreign countries, where the custom 
prevails of rendering mutual assistance without 
claiming salvage rewai*d, steamers would not be 
bound by the custom as rt'gards sailing-vessels, 
there being no mutuality between them. — T he 
Afiiica (1851), 1 Kcc. & Ad. 2»9 ; 8 L. T. 582 ; 
Kil E. 11. 178. 


ii. AijrectmnL 
Sec ISO! Act, s. 15(5. 

7075. Effect of agreement for mutual assistance 
— Salvage reward not recoverable.]— Where vessels 
sajI as consorts, & under an agreement to render 
mutual assistance, the ct. will not (*nt(iT‘tain a 
claim of salvage for s(‘rvic<^s I'endered by one to 
Zepuvu (1827), 2 liag. Adm. 42 ; 

Kdl E. K. ]()0. 


.‘—Tield, Tlic Oujikcs L. IJ 2 A 

r>70 ; Tho lleupor (188,'i), 8 J*. D. ii.'i. 


7076. Agreement to sail in company — Does not 
imply agreement for mutual assistance.] — The 

Westminster (1845), 8 L. T. 581. 

7077. Agreement between tug companies & dock 
board — Tugs to tow lifeboats to vessels in distress.] 

The Mersey Docks & Harbour Board, acting in 
l)ursuance of enabling powers given thcuii by tlieir 
Dock Act (21 22 Viet. c. xcii., s. 109), entered 

into an agreement with curtain steam tug cos. at 
Liverpool, whereby tlie cos. undertook that at all 
times in day <& night one of certain specified steam 
tugs should alw'ays be in readiness to proceed, 
should on signal given jiroceed with one of tht‘ 
Liverpool lifeboats to any ship in distress Avitliin 
cei-tain limits; the Board contracting to }>ay 
liftcen guineas for each occasion. The agreenauit 
containtid a proviso that nothing contained in the 
agreement should pivjudice or affect the rights of 
the steam tng cos. in regard to sei'vict*s in saving 
ships or other property to b(‘ ri'iuhuvd by their 
steamers. 

One of the steam tugs specified, belonging to 
one of the cos., in pursuance of a direction received 
from the mate of the landing stage, who w^as a 
servant of the I)()ck Board, towed out a lifeboat 
to a V(5ss<d in distress, <te brought the master A; 
crew into Liverpool ; tlien returned A brought th(‘ 
ship A cargo in also. 

^ In an action for salvage against sliip A cargo 
instituted by the owners, master A crew of tlie 
tug: — field: tlu? agreement between the Dock 
Board A the tug cos. did not bar or affect pltfs.’ 
claim to rew^ard for salvage of life. — ^J^he Pensa- 
cola (18(51), Brown. A Lush. 30(5 ; 1(57 E. K. 37(5. 


SiJH-sECT. 2 . — Voluntary Service. 

A. In General. 

7078. General rule— Service must be voluntary.] 

— The crew of a ship cannot be considered as 


salvors. What is a salvor ? A person who, 
without any particular relation to a ship in distress, 
proffers useful service, & gives it as a volunteer 
adventurer, without any pre-existing covenant 
that connected him with the duty of employing 
himself for the preservation of that ship ; not so 
the crew, whose stipulated duty it- is, to be com- 
pensated by payment of wages, to protect that 
ship through all perils, A whose entire possible 
service for this purpose is pledged to that extent. 

. . . The crew never claim as joint salvors, although 
they have contributed as much as, & perhaps 
more than, the volunteer salvors themselves. . . . 
In a salvage case you must take into consideration 
the quantum of personal danger incurred, the value 
of tlie property saved, . . . whereas the rule of 
wages j>resents only a stipulated sum which in 
no case can be exceeded. . . . On all views of tlio 
relative justice between the parties A of tho 
ljublic policy of convenience, there can be no doubt 
that the rule of wages has the advantage upon the 
clearest grounds ; but take it upon tlie most 
naked principles of law applying to it, the contract 
covers the whole ship, one part as well as another, 
with the mariners’ lien. A part separated by a 
storm is not disengaged by that accident from that 
lien (Lord Stowell). — The Js’eptune (1821), 1 
Hag. Adm. 227 ; 166 E. R. 81. 

A n rwtal ions Apld. The Ueliance (1813), 2 Win. Hob. Ill) : 

Tho Florence (1852), V.) L. T. O. S. 304. Distd. The 
WaiTior (1862), Lush. 476 ; The Le .Tonet (1872), L. 11. 3 
A. & K. 556. Consd. The Schiller (1877), 2 P. I). 145; 
The Solway l>riiu:e, 11806] P. 120 ; The Leon Hliini, [1915| 
P. 00. Apld. The l>ortrealh, 11023] P. 155. Refd. The 
Malta (1828), 2 Hag. Adm. 158; Tho Lady Durham 
(1835). 3 Hag. Adm. 106; The Hiby drove (1843), 2 
Will. Hob. 52 ; Thi' Olympic*, 11013] V. 02. Mentd. Notaru 
r. Heiiclcrsou 0 872), 1 j. K. 7 Q. B. 225. 

7079. .] — A German steamship w^as 

wrecked in British waters, A the lives of ten 
passengers A of some of her crew were saved by 
certain boats. Subsequently, divers employed by 
the owners of cargo in the steamship succeeded 
in recovering from the wreck a large amount of 
specie. A cause of salvage*, was instituted on behalf 
of the owners, masters, A crews of the boats against 
the owners of the specie : — Held : pltfs. were 
cmtitled to be })aid salvage remuneration out of 
the proceed.^ of the specie. 

Let us first consider vhetiier this specie was 
when it was raised from the bottom of the sea 
“ wreck.” ... It. was not< ” wreck ” in the common 
law meaning of the word. ... 

An action in personam might, under certain, 
circumstances, be maintaincid in the Aumlty. Ct. 
for salvage. . . . Salvage is the service wliich 
volunteer adventurers spontaneously render to 
the owner.s in the recover of jiroperty from loss 
or damage at sea, under tlie responsibility of 
making restitution A with a lien for their rewai*d 
(BiiE'rr, Ii..T.). 

The liability to pay a reasonable amount of 
salvage lf> life salvors is imposed uijon owners of 
cargo as well as upon owners of the ship, & that 
such liability is not a general personal liability to 
be enforced .in any circumstances whether the ship 
A cargo aie lost or not, but a liability limited to 


K. S. (1922), 65 D. L. H. 218; 21 
Exch. C. 11. 232 ; [1922] 1 VV. W. 11. 
409.~CAN. 

o, \yhcUicr anplicahlc 

to person oultridc thtil tntde.\ — Tim 
FliEiYA V. The 11. H. (1922), 65 D. Jt. 
218; 21 Exch. 0. 11. 232 ; [1922] 1 
W. W. 11. 409.— CAN. 

PART XV. SECT. 6, SUB-SECT. 1.— 
C. (b) ii. 

p. Ayrccinctit by crew of salvayc 


scrricc^iesscl — Neccssitif for strict proof ] 
— Nicholson v. Leith SALVAciK & 
Towage Co., Ltd., [1923] 8. C, 109. 

—SCOT. 

PART XV. SECT. 6, SUB-SECT. 2.— A. 

7078 . (rentral rule — Scnyice must be 
voluntary .] — Voluntariness on the part 
of cL salvor is an element essential to 
the constitution of salvage service. — 
Owens r. The Alkxa (1914). 14 8. It. 
N. 8. W. 389 ; 31 N. 8. \V. W. N. 
154.— AUS, 


7078 ii. .]— Services rendci*od 

hy one vessel to auotliei* in distress 
arc not salvage services unless volun- 
tarily I’endered. — Clan Steam Trawl- 
ing Co. V. Aberdeen Steam Trawl- 
ing & FifliiiNO Co., [19081 8. C. 651; 
46 Sc. lu K. 462 ; 15 S. L. T. 897,— 
SCOT. 

7078 iii. . ] — It is an essential 

feature of salvage service that it should 
be voluntary. — M aytom v. The Harry 
Esccmbe (Master), [1920] App. D, 
187.— S. AK, 
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Shipping and Navigation. 


Sect, 6. — The salvors: Svb-sect 2, A,, B, <£r C. (a) 

the value of the property saved from destruction 
(Baqgallay, L.J.). — The Schiller (Cargo Ex) 
(1877), 2 P. D. 145 ; 36 L. T. 714 ; 3 Asp. M. L. C. 
439, O. A. 

Annotations: — Apld. Tho Sorpeudoii (1877), 3 P. D. 28. 

Consd. The Ucuppr (1883). 8 P. J). lln. Refd. Tho lOllon, 

[1891] 1\ 265. lleutd. Tho Tagus (1902), 87 L. T. 598. 

7080. .] — The Solway Prince, No 

8227, post 

7081. — ^ .] — By a policy of insurance a 

vessel was insured against “total or constructive 
total loss only.” The policy contained the usual 
suing labouring clause . The vessel having struck 
on a reef her owner abandoned her, & the under- 
writer incurred expense in floating her off & 
bringing her to land. In an action on the pohcy in 
which the owner claimed as for a total loss, & the 
underwriters counterclaimed for the expenses to 
which they had been put in salving the vessel, the 
jury found that the vessel was not a total loss, & 
that the underwriters were not liable on the policy : 
— Held : the underwriters were not entitled to 
recover the expenses of salving the vessel, either at 
common law, since those expenses were within 
the suing & labouring clause in the policy, or as a 
salvage award, since the underwriters were parties 
interested in the vessel. — C houan v, 8tanier, 
[1904] 1 K. B. 87 ; 73 L. J. K. B. 102 ; 19 T. L. R. 
664 ; 47 Sol. Jo. 728 ; 9 Com. Cas. 27 ; sub nom, 
Cronon V. Stanier, 52 W. R. 75. 

7082. .]— The Pinna (1912), Times, 

Nov. 29. 

7083. .] — The Loaionosobt, No. 6829, 

ante. 

7084f. Service to vessel believed to be salvor’s 
own — Vessel in fact belonging to another person — 
Whether intention of salvor considered.] — T he 

Li PEE Y, No. 7550, post 

7085. Application of test of voluntariness.]— 

The test of voluntariness is only applicable as 
between the salvor salved (Pickford, L.J.) — 
The Sarpen, [1916] P. 306 ; 85 L. J. P. 209 ; 114 
L. T. 1011 ; 32 T. L. R. 575 ; 60 Sol. Jo. 538 ; 13 
Asp. M. L. C. 370, C. A. 

AntwUUions Consd. The Canie, [1917] I». 224, Refd. Tho 

Matti, [1918] P. 314 ; Aclinirulty Comi’a, v. Page, [19191 

1 K. B. 299. Mentd. I'ranco JA*invick r. 11., [1927] 1 

K. 13. 458. 

B. Coastguards. 

See 1894 Act, s. 568. 

7086. Right to reward.] — The ct. always 
jealously maintains the right of original salvors, 
unless further assistance is necessary for the pre- 
servation of the property. In a case of derelict & 
of great merit, the ct. gave to the original salvors, 
the usual salvage two-fifths of, the whole value, 
£2,394, & ^ a revenue cutter, whose assistance 
was beneficial, £100. Expenses out of the remain- 
ing property. — T he Charlotta (1831), 2 Hag. 
Adm. 361; 166E. R. 275. 

7087. .] — In an action entered in Nov., for 

salvage rendered in Apr., by a lieutenant of a 
coastguard station, & four of his boatmen, a 
tender of £50 pronounced for ; &; the salvors, who 
were resident out of the jurisdiction of the ct., 
being condemned in £50 nom. exp., the sum paid 
into the registry, by the owners as the tender, was 


directed to be paid out to them in discharge of 
costs. 

Salvage is not always a mere compensation for 
work & Taboiu’. . . . The interests of commerce, the 
benefit & security of navigation, & lives of the 
seamen, render it proper to estimate a salvage 
Inward upon a more enlarged & liberal scale. The 
ingredients of a salvage service are first, enterprise 
in the salvors in going out in tempestuous weather 
to assist a vessel in distress, risking their own lives 
to save their fellow creatures, & to rescue the 
property of their fellow subjects ; secondly, the 
degree of danger & distress from which the pro- 
perty is rescued — ^whether it were in imminent 
peril & almost certainly lost if not at the time 
rescued & preserved ; thirdly, the degree of labour 
& skill which the salvors incur & display, & the 
time occupied. Ltistly, the value. Where all 
these circumstances concur, a large & liberal 
reward ought to be given ; but where none or 
scarcely any take place, the compensation can 
hardly be denominated a salvage compensation ; 
it is little more than a mere remuneration pro opere 
et lahore (Siii John Nictioll). — The Clifton 
(1834), 3 Hag. Adm. 117; 160 E. R. 319; on 
appeal, sub nom. Kelly v. Bushby, The Clib^'ton 
(1835), 3 Knapp, 375, 1’. C. 

Amioiations .—Apld. Arnold r. (’owie, Tlio Olendiiror (1871), 

L. 11. 3 P. C. 589 ; The ( Jloupatra (1878), 3 V. D. 145. 

Refd. Tho Ardincaplo (1831), 3 Hag. Adtii. 151 ; Tho Lord 

Dufforiii (1849), 7 Notow of Casos, Supn. xxxili ; Tho 

Saimiol (1851), 17 L. T. (). 8. 204. Mentd. Louirhnaii o. 

Haji TooBUb Bhiilladiiia (1851), 5 Moo. liid. Apj). 137 ; 

Tho Briiihilda (1881), 45 I.. T. 3t^9. 

7088. — -.] — The IjOndon Merchant (1837), 
3 Hag. Adm. 394 ; JOG E. R. 451. 

7089. .]— Under 9 & 10 Viet. c. 99, the ct. 

is empowered to award remuneration for salvage 
of life, Coastguardsmen are entitled to salvage 
reward ; for although it is a part of their duty to 
save life & property, it is a duty for which they 
should be paid. 

An ignorant salvor receiving a sum utterly in- 
adequate to the services performed, & signing a 
receipt in full of all demands, is entitled to relief 
in the Ct. of Adrnlty., is not barred of his suit for 
fair & proper remuneration for such services. — 
Ite Hilvbjr Bullion (1851), 2 Ecc. & Ad. 70 ; 164 
E, R. 312 ; sub nom. The Sir Robert Peel, 4 
L. T. 742. 

Annotaiion .—Refd. Tho DJcUitor, 11892] 1*. 301. 

7090. Nature of services — Protection of 

revenue.] — The (^ueen Mab, No. 7808, j^ost. 

Necessity for written consent of Admiralty.]— 

See Merchant Shijjping Act, 1894 (c. 60), s. 557. 

C. Crew, 

(a) In General. 

7091. General rule — Right to reward dependent 
on termination of contract of service.] — (1) A ship 
was, by order of her master, abandoned at sea, 
on the next day her crew, who had been taken to 
Vigo, were, by order of the British Consul, put on 
board a steamer, which fell in with the abandoned 
ship. Part of the crew volunteered to return to 
their ship, but without the master, &. were accord- 
ingly put on board by the steamer ; &, with tho 
assistance of a smack other boats, the ship was 
subsequently brought to Corunna : — Held : the 
crew were entitled to be rewarded as salvors. 


PART XV. SECT. 6, SUB-SECT. 2.— B. 

7090 i. Right to reward — Naiure. of 
services — Protection of revenue .] — ^In a 
cose of salvage the ct. said that in 
rescuing the ve.ssel from tho rocks, 
tif^r tho crow loft her, the coastguard 
omcer & crew scarcely did more than 
was incumbent on them to do as con- 


nected with tho revenue, & awarded 
a small sum. — T he Entebprisb (1849), 
8 I.. T. 335.— IR. 

PART XV. SECT. 6, SUB-SECT. 2.— 
C. (a). 

7091 i. Oeneral rule — Rigid to reuxird 
dependent on termination of contract 


of service .] — Seamen while acting in 
the strict lino of their duty cannot 
entitle themselves to salvage, but 
where their connection with the ship 
has coasod, or they exceed their proper 
duty, they can bo permitted to claim 
as salvors,— Tub lioBKiiT & Anne 
(1842), 1 S. V. A. It. 263.— CAN. 
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If the mariner’s contract be at an end, may he 
not be a salvor ? He then becomes precisely in 
the situation which belongs to a salvor (Db. 
Lushington). 

(2) The master is , . . the proper person to form 
a judgment whether abandonment be absolutely 
necessary or not (Dr. Lushington). — The Flor- 
ence (1852), 19 L. T. O. S. 301 ; 16 Jur. 572. 
Annotations :-^As to (1) Distd. Th« Vredo (1861), Luah. 322; 

Tbo Warrior (1862), Lush. 4 76. Apld. The Portreath, 

[1U23] P. 155. Asto (2) Consd. Bradley «. Newsom, [19191 

A. C. 16. Apld. The Portreath, [1923] 1‘. 155. Generally, 

Refd. The Olympic, [1913] P. 92 ; Bcalr. Horlock, [1915] 

3 K. B. 627. 

7092 . .] — The Vredb, No. 6980, ante, 

7093 . .] — The Sappho, No. 7063, 

ante, 

7094. -.1 — (1) Tv'o vessels came into 

collision on the high seas. One of the vessels, a 
barque, received damage & all her crew, except 
her mate, escaped on board the other vessel. The 
mate of the barque remained on board her, & 
navigated her until he obtained assistance from a 
steam vessel. The steam vessel then took the 
barque in tow & brought hfir into port in safety, 
the mate still assisting in her navigation : — Held : 
in awarding salvage to the owners, master, crew 
of the steam vessel, the right of the mate of the 
damaged ship to claim salvage reward for his 
services, should be taken into consideration, the 
mate, upon his claim being brought before the ct., 
was entitled to rank as a salvor. 

(2) In the lirst place, the salvors claim for a 
sum of £108 16s., which was paid by them for 
pumping & other expenses incurred in dock at 
Hull. That sum must either be i)aid as pait of the 
salvage reward or independently of that reward. 
It cannot be paid in both ways. I consider that 
it must be paid independently of salvage (Sm 
llOBERT PhILLIMORE). 

(3) I adhere, as Dr. Lushington did in The 
Warrior, No. 7099, post, to the doctrine laid down 
by Lord Stow’ELL in The Neptune, No. 7078, ante, 
that the crew of a salved vessel cannot, under 
ordinary circumstances, liave a persona standi as 
salvors against their own vessc‘1. That principle, 1 
consider, should be maintained in its integrity, but 
tlie ci*ew of a salved vessel may, by the acts of their 
master, be placed in such a position that the 
engagement they have entered into is at an end. 
Dr. Lushington, in The Warrior, No. 7099, 2 ^ost, 
said, “ But there are two ways in whicli the 
contract of seamen may be dissolved. It iriay be 
dissolved by final abandonment of the ship, or 
by the act of the master giving the seamen a 
discharge.” In tliis case, the master abandoned 
his vessel with all his crew, except the mate, who 
voluntarily stayed on board, & the mate’s con- 
tract with the master, to serve in that capacity, 
must be considered as at an end (Sir Kobert 
PHILLIMORE). — The Le Jonet (1872). L. Ji, 3 
A. & E. 556 ; 41 L. J, Adm. 95 ; 27 L. T. 387 : 
21 W. R. 83 ; 1 Asp. M. L. C. 438. 

AnnotaiUms : — Generally, Refd. The Mimnda (1872), L. B. 3 

A. & E. 561 ; The Lomonosoff, [1921] P. 97. 

7095. .] — The crew of a vessel are not 

entitled to salvage remuneration for services 
rendered to the vessel unless theii* contract of 
service has been dissolved, & the mere fact that 
the master has ordered the ship to be abandoned 
&; the crew to take to the boats & go on board 
another vessel does not put an end to the contract 
of service. 


The master of defts.’ vessel, thinking she was in 
danger of sinking as the result of a collision, gave 
orders to abandon ship, & he & the crew went 
on board a pilot cutter which was standing by. 
Shortly afterwards he came to the conclusion 
that the vessel was not sinking & called for volun- 
teers to return to her. About half the crew, 
including pltfs., the second ofTicer & seven other 
hands, responded & returned to the vessel <te navi- 
gated her while she was towed in shore beached ; 
— Held : pltfs.’ contract of service had not been 
determined by the temporary abandonment & 
pltfs. were not entitled to salvage. — T he Port- 
RKATH, [1923] P. 155 ; 92 L. J. P. 116 ; 129 L. T. 

475 ; 39 T. L. R. 350 ; 16 Asp. M. L. C. 227. 

(b) W/mi amounts to Termination of Contract of 
Service, 

7096 . Abandonment of ship — For safety of life — 
Responsibility of master.] — T he Florence, No. 
7091, ante, 

7097 . .J — TheVrkde,No. 6980, ante. 

7098 . By order of master — Abandonment 

not final.] — T he Portreath, No. 7095, ante. 

7099 . Necessity for strict proof.] — (1) On 

the wreck of a ship the seamen are bound by their 
contract to do their utmost to save ship k, cargo ; 
but the seamen’s contract of service may be 
terminated cither by final abandonment of the 
ship or by dLscharge given by the master. 

(2) An abandonment of a ship, which is relied 
upon as operating a dissolution of the seamen’s 
contract, must be clearly proved. 

(3) If, upon a ship being wrecked, the master, 
improx)crly disregarding the interests of the 
owners of ship & cargo, discharges the seamen, 
the discharge is noveitheless valid, unless the 
seamen are proved to have fraudulently accepted 
their discharge; & subseciuent services rendered 
by them to ship & cargo arc salvage services. 

A ship by accident in calm weather went on a 
rocky beach in the Canary Islands, boat heavily, 
& in half an hour filled wit h water ; the master 
& crew immediately quitted the ship k wont on 
shore. The next day llio masf(‘r discharged all 
the officers k crew ; but it was not proved that 
they were guilty of fraud in aee»‘pti ng their dis- 
charge. On same day some of Urn (!rew, at the 
suggestion of the mate, retiirned to the ship ; k, 
working for several days, succeeded in saving part 
of the ship’s stores k a considerable a?nount of 
cargo ; the slii]:) then bi*oke up : — Held : there 
w^as no abandonment terminating the seamen’s 
contract, but the contract was terminated by the 
discharge given by the mast(.*r ; k, for their 
subsequent services, the seamen were entitled to 
salvag(* reward. — The Warrior (1862), I.ush. 

476 ; 6 L. T. 133 ; 1 Mar. h. V. 204 ; 167 E. R. 
214. 

Annotations : — As to (2) Consd. Tho Portn'ath, [1923] P. 

155. Asio (3) Consd. The Le .Touet (1872), Ji. R. 3 A. & E. 

556. Ocncrallu, Refd. The Olympic, [1913] P. 92. 

7100 . .] — The Le Jonet, No. 7094, ante. 

7101 . Discharge by master — Improper discharge 
— Bonft fide acceptance by crew.] — T he Warrior, 
No. 7099, ante, 

7102 . .] — The Le Jonet, No. 7094, ante, 

7103 . Hostile capture.] — Salvage is not due to 
the crew of a ship for rescuing it from mutineers. 

It appears to me that it is the bounden duty 
of the crew to give every assistance in their power 


PART XV. SECT. 6. SUB-SECT. 2.— 
C. (b). 

7097 i. Ahandoninent of ship — For 
safety of life ,] — VVhoro by an order of 


tho muster a ship has been Anally 
abandoned in tho open sea, for tho 
purpose of saving life, the contract 
of toe seamen is dissolvod 6c they are 
entitled to salvage remuneration, if. 


after such abandonment they are 
Instrumental in saving the vessel. — 
The Nightingale (1885), 6 N. S. W 
Ad. 18 ; 2 N. S. W. W. N. 119.— 
> AUS. 
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Sect. 6. — The salvors: Suh-scci. 2, C. (6), jD., E., 
F., a., H., I., J. cfc A^ ; suh-seci. 3.] 

to prevent or quell a mutiny & to use their utmost 
exertions to preserve or recover the possession 
of the vessel &; goods of their employers. The 
case is extremely different from that of rescue 
from an enemy, because there the moment the 
capture is effected, the crew are discharged from 
their duty to their employers (Sir William Scoti'). 
— The Governor Raffles (1815), 2 Dods. 14 ; 
165 E. R. 1400. 

Annotatioiis : — ^Befd. The Florence (18.")2), 19 L. T. O. S. 

a04 ; Horlock v. Beal, [1916] 1 A. C. 486. 

7104. Mutiny.] — The Governor Raffles, No. 
7103, ante. 

Termination of contract of service.] — Compare, 
also, Part III., Sect. 4, sub-sect. 3, ante. 

D. Lifeboat Creics. 

7105. Right to reward — Salvage of property.] — 

The Auguste Legembre, No. 6824, atite. 

7106. Burden of proof.] — Signals for 

assistance were exhibited by a vessel ashore, 

in response to a telegram sent by the operator at 
the S. Lighthouse, two tugs proceeded to her 
assistance. A tele^am was also sent by the 
coxswain of the S. lifeboat, but arrived after that 
sent from the lighthouse. In an action for sal- 
vage by the coxswain crew of the lifeboat : — 
Held : although a person who has done no more 
than give information may be entitled to salvage 
yet in fact no services had been rendered, as the 
tugs had prepared to x>roceed to the vessel on the 
receipt of the first telegi*am ; (2) when a lifeboat 
crew have gone out for the puqioses of saving 
life, the onus is on them to prove that they have 
afterwards become entitled to salvage against the 
property in peril, — The Marguerite Molinos, 
[1903] P. 160 ; 72 L. ,J. P. 50 ; 89 L. T. 192 ; 9 
Asp. M. L. C. 424. 

7107. Launchers.] — (1) When a life- 

boat, belonging to tlie National lifeboat Institu- 
tion, is launched for the i3uri)ose of saving life, 
the crew of the lifeboat. A: the launchers, look to 
the institution for payment according to tlie scale 
pro\dded by the rules ; (2) but if, on arriving at 
the vessel in danger, the services of the crew of 
tlie lifeboat are engaged to endea\'our to save 
the vessel, then, as the crew of the lifeboat becomes, 
under the rules, a party of salvors who liave bor- 
lowed the lifeboat for property salvage purposes, 
Si who look to the owners of the property for their 
remuneration, the launchers will also be entitled 
to look to the owners of tlie property for salvage 
in respect of tlie services which their efforts enabled 
the crew of the lifeboat to render. — The Cayo 
Bonito, [1904] P. 310 ; 73 L. J. P. 93 ; 91 L. T. 
102 ; 20 T. L. R. 576 ; 9 Asp. M. L. C. 603. 

7108. Nature of services.] — The ship 

stranded on the West Shingles Sand at the mouth 
of the Thames, & her crew having been taken off 
in heavy weather, thirteen hands on a volunteer 
lifeboat from Walton boarded her, & did a little 
discharging Ac took out a small anchor & kept off 
some small boats sent, as they alleged, to pillage 
the ship, & they remained on board when the crew 
returned about a day afterwards, though told 
they were not wanted, & did a little work : — 
Held : the lifeboat’s services did not amount to 


salvage. — The Mar6chal Suchet, flOll] P. 1 
80 L. J. P. 51 ; 103 L. T. 848 ; 26 T. L. R. 660 
11 Asp. M. L. C. 553. 

Annotation: — Mentd. The West Cock, [1911] P. 208. 

E. Passengers. 

7109. Right to reward — Common danger.]— 

Claim of a liasscngcr to salvage not sustained. 

Where there is a common danger it is the dut> 
of every one on board the vessel to give all tin 
assistance he can ; & more particularly this if 
the duty of one whose ordiruiiy pursuits enable 
him to render most effectual service. No case 
has -been cited where such a claim by a i)assenge 
has been established ; though a passenger is no' 
bound, like a mariner, to remain on board, bu 
may take the first opportunity of escaping fron 
the ship Sc of saving liis own life {per Cur.). — Tiih 
Branston (1826), 2 llag. Adm. 3, n. ; 166 E. R 
146. 

AnnoUiiion : — FoUd. The Vredc (1861), Lush. 322. 

7110. .] — The Vrede, No. 6980, ante 

7111. Special services— Assuming commanc 

— After abandonment of vessel by captain & par 
of crew.] — New’man v. Walters, No. 7006, ante. 

7112. By crew of other vessel pas- 

sengers on distressed ship.] — The Salacta, No 
7385, jyost. 

.] — Compare Prize Laav, \'o1. 

XXXVII., p. 67S, No. M62. 

1\ Pilots. 

See Sect. 5, aide. 

C. Public Officers. 

7113. Right to reward — Services outside llmitr 
of official duty — Magistrate.] — The Aquila, No. 
7151, post. 

7114. .] — (i ) An agent of Lloyd’s 

at an outport, wlio had undertaken to relieve i 
vessel from her difficulties in that character, Ac 
had merely employed the necessary hands to per- 
form the service, witliout having himself incurret 
any personal risk in thci transaction, allowed tc 
claim as salvor. 

(2) The first case was an application made by 
a magistrate in li’i^land for a reward for salvage, 
services, which consisted in the sending police 
officers to pi'otect the cargo of a stranded vessel. 
There may be some doubt whether Lord Stowell 
did not go too far, but he allotted the sum of 
£100 (Dr. Lushington). — The Purissima Con- 
cepcion (1849), 3 Wm. Rob. 181 ; 7 Notes of 
Cases, 150 ; 8 L. T. 178 ; 13 Jur. 067 ; 166 E. R. 
930 ; subsequent proceedings (1850), 7 Notes of 
Cases, 503. 

Annotations : — As to (1) Consd. Tiio Honor (1866), L. JJ. 1 

A. & E. 87. Refd. The KaUi B. Jones, [1892] 1*. 306 ; The 

Solway Ihince, [1896] 120. 

H. Receivers of Wreck. 

Right to reward.] — See 1894 Act, s. 567. 

Substitute of receiver of wreck.] — See 1894 

Act, s. 516 (2). 

I. Royal Navy. % 

See 1894 Act, ss. 557-564. 

What are King’s ships.] — See Royal Forces, 
Vol. XXXIX., pp. 316, 317, Nos. 1-12. 

Salvage by King’s ships.] — See Royal Forces, 
Vol. XXXIX., pp. 318-322, Nos. 27-95. 


PART XV. SECT. 6, SUB-SECT. 2.— E. 

q. Uight to reward — Special ser- 
vices — Agreement to jnloL}— Where an 
agreement for a Hpccifiic cum was 
proved as having been made with a 
passenger, then on board a pasBctiger 


ship, to pilot the ship into a harbour 
whilst towing a wreck fallen in with 
whilst on her voyage. The ct. refused 
to allow any claim for salvage, — T he 
SOFALA (1881), 6 JNfld. L. R. 353.— 
NFLD. 

r. ,]— The Stella Marie ( 1860 ), 


y. a. d, 16.— can. 

t. .] — There may bo cases 

111 which a passenger may sustain a 
claim for salvage services, — TnB 
SOFALA (1881), 6 Nfld. L. 11. 363.— 

NFLD. 
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J. Tiigr. 

See Sect. 4, ante, 

K. Ship's Agents, 

7116. Right to reward.] — The I.ord Cran- 
STOWN (1827), cited in 2 Hag. Adm. at t). 207 ; 
106 E. R. 220. 

Annotations: — Apld. The Happy K(;i\irn (1828)> 2 Hag. 

Adm. 198. Reid. Tho Purisima Concepcion (1849), 7 

Notes of Cases, 150. 

7116. — — .] — The ct., upon the evidences, 
being satisfied that it was understood & sufli- 
ciently expressed that a person, appointed “ true 
& lawful attorney, in the name of the master, 
to use all possible means for the recovery of tlie 
ship & cargo,** should act as agent, & that Ids 
claim for salvage should be controlled by that 
understanding ; — Held : such character, never- 
theless, did not wholly supersede the character 
of salvor. — The Happy Return (1828), 2 Hag. 
Adm. 108 ; 166 E. R. 217. 

AnnoiaiUm : — Gonsd. Tho Puriasiina Concepcion (1849), 3 

Win. Hob. 181. 

7117. .] — The Favorite, No. 6852, ante, 

7118. .] — The Lady Worsley, No. 7848, 

post, 

7119. — — .] — The Honor (Cargo Ex), No. 7127, 
post, 

7120. .] — An agent is not precluded from 

claiming as a salvor ; but where the owners of 
the property in danger have requested him to 
render assistance, thereby have given him a 
right to some remuneration though the operations 
prove unsuccessful, the assessment of the award, 
for successful salvage services, will hv based upon 
the ])rinciple that the agent did not, like an in- 
dependent salvor, run the risk of the loss of the 
entire expenditure if his efforts had jirovcd un- 
successful. — The Kate B. Jones, [1892] P. 366 ; 
69 Jj. T. 197 ; 7 Asp. M. L. 0, 332. 

Annotation: — Consd. Tho Crusader, [1907] P. 15. 

7121. .] — A large steamship belonging to 

defts., laden with sugar from Java to Port 8aid 
for orders was coaled at Colombo by pltfs., who 
acted in the usual way as ship’s agents. A few 
days afterwards the vessel grounded on Gofar 
Island in the Maldives & remained fast. Her 
master sent the chief ofliccjr back to Colombo 
with a letter to pltfs. acquainting them with tlie 
situation, telling them that he wanU^d a powerful 
tug, & that they were to di’aw on defts., the owners 
of the ship, for disbursements. He also suggested 
that a contract for a salvage boat, “No cure, no 
pay,” might be advisable. Pltfs., finding that, 
the latter proposition was impracticable, engagi*d 
a Govt, tug at a rat(3 working out at about .€()() 
a day, &, making themselves jjersonally liable 
for the payment of the liire, insured the tug for 
a limited period. The tug proceeded to the vessel 
with a representative of pltfs. on bo«ird. Tho 
master, doubting whether his vessel could be got 
off, declined to accept the services of the tug 
except on a “No cure, no pay,” agreement, & 
accordingly, after some discussion with pltfs.’ 
representative as to terms, the master signed a 
letter agi’eeing on behalf of defts. to pay pltfs. 
£4,000 if the vessel was successfully floated. The 
tug then made fast, &, in the course of the next 
day’s towage, the vessel came off. Pltfs. claimed 
£4,000 : — Held : pltfs. could not be allowed to 
ratify the act of their representative, as, in the 


circumstances, the substituted agreement, insisted 
upon by the master & assented to by their repre- 
sentatives, by which they were constituted salvors, 
was unreasonable, & pltfs. must be deemed, not 
only when engaging the tug, but throughout the 
operations, to have acted as agents of the ship. 
In that capacity they were only entitled to recover 
by personal action repayment of their disburse- 
ments, together with the usual agency charges. — 
The Crusader, [1907] P. 196 ; 76 L. J. P. 102 ; 
97 L. T. 20 ; 23 T. L. R. 382 ; 10 Asp. M. L. 0. 
442, C. A. 

7122. .] — The Purissima Concepcion, No. 

7114, ante, 

7123. Native of services — Superintendence 

of operations.] — T he Two Brothers (1843), 3 
L. T. 182. 

7124. .] — (1) Moiety of the sliip 

& cargo awarded in a case of derelict. Deduc- 
tions from the net value allowed to the owners 
for necessary expenses in bringing the ship into 
port, &, an apportionment directed by the ct. 

(2) Sernble : a person merely hh*ing labourers 
to assist in the unloading of a stranded vessel, 
although entitled to some remuneration for his 
superintendence, will not be entitled to claim as 
a salvor.— The Wait? (1843), 2 Wm. Rob. 70 ; 6 

L. T. 371 ; lt)6 E. R. 681. 


jimmnuons : 

(1883), 8 App. CtiK. 559 
172. 


lo Keia. mru i’ 


— V* V. Antj xjo nay 

The Janet Court (1897), 7 G L. T. 


7125. 


- Hiring of labour.] — The Watt, 

No. 7124, ante, 

7126. — .] -An agent at Lloyd's 

is not entitled to sue as a salvor for the mere hiring 
& engaging of men to assist a vessel in distress. — 
The Lively (1848), 3 Wm. Rob. 64 : 6 Notes of 
(Jases, 206 ; 166 E. R. 887. 

7127. Joinder of claims as agent & salvor.] 

— Where ship agents render extraordinary services 
in saving property, the ct. will, under particular 
(ureumstances, allow a claim as agent & a claim 
as salvor to be unitcjd. — The Honor (Cargo Ex) 
(1866), L. R, 1 A. ct E. 87 ; 35 L. J, Adm. 113 ; 
15 L. T. 677 ; 12 Jur. N. S. 773 ; 15 W. R. 10 ; 
2 Mar. L. C. 415. 


A onoiai ions : - -Consd. The Kiitt* lU Jones, [18921 P. 
Refd. I’lio Solway ITiiiee, 1189()] P. J20. 


3(>(>. 


Sub-sect. 3. — Services Rendered after 
Collision. 

Duty to stand by In case of collision.]— 1894 

Act, s. 422. 

7128. Whether claims encouraged.] — The 

Sappho & Salacia came into collision in the Black 
Sea, a suit for damage determined that tho Sappho 
w^as to blame, the Salacia then brought a suit for 
salvage. The ct. will not encom*age such suits ; 
it, considf'ring on tho one hand that the salvage 
service proved was of a very trLOing nature, 
greatly exaggerated in the statement of the 
salvors ; on the other, that the owners by going 
into irrelevant matter had needlessly pi*olonged 
the proceedings, gave only £80 as salvage, but gave 
the salvors their costs. — The Sappho (1857) Sw 
242 ; 8 L. T. 613 ; 166 E. R. 1117. 

7129. Whether statutory duty affects right to 
salvage.] — A collision occurred between two 
vessels, A. & i>*. A, was in tow of a steam tug • 


PART XV, SECT. 6, SUB-SECT. 3. 

7128 i. Whether claims encouraf/ed.] — 
Salvaijo Is not rccovcmblc by the ship 
ut fault for si‘i*vicoH to the vcsboI with 


wJileii it collided. — M agdalen 1st.\ni)s i are both to blame for a collision th« 
S.S. Co. r. The Diana (1907), 11 Kxch. i salvor may bo awarded salvairo — Tiim 

■ IHttard 

R‘ <>7 ; 2 H. O. 11. 


C. 11. 40 ; 3 E. L. 11. 158. -CAN. 

a. Salvor salved both to blame.] 
— Although tho salvor & the salved 


91.— CAN. 


J. — VOL. XLI. 


3 I 
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Seci» 6 . — The salvors : Suh-sect, 3. Sect* 7 : Suh- 
sects* 1, 2, 3 cfc 4, A. <fc B, (a).] 

the tug afterwards rendered assistance to B. B, 
was found solely to blame for the collision : — 
B[eld : the tug’s right of salvage remuneration was 
not affected by 25 & 26 Viet. c. 63, s. 33, which 
maJees it the duty of ships mutually to assist each 
other after a coUision. 

In this case, indeed, the tug itself did not come 
into collision, but the ship which it towed, & it has 
been argued that the case of a towing ship is a 
casus omissus from the statute, but 1 am not of this 
opinion (Phillimore, P.). — The Hannibal, The 
Queen (1867), L. K. 2 A. & E. 53 ; 37 L. J. Adm. 
12 ; affd* see, [1925] A. C. p. 2G2, P. C. 

Annotations: — Oonsd. The Solway Prince, [1896] P. 120, 

Refd. S.S. Melanie r. S.S. San Onofre, [1925] A. C. 246. 

7180. .] — The Retriever v, R., No. 6943, 

ante* 

7131. .] — Where two ships having been in 

coUision, one of them renders assistance to the other 
by towing her, being bound by 36 & 37 Viet. c. 85, 
s. 16, to stand by & render assistance, qu, : whether 
she is entitled to salvage remuneration even though 
she is not to blame for the collision. — The Beta 
(1884), 9 P. D. 134 ; 33 W. R. 190 ; sub nom. The 
Beta, The Peter Graham, 61 L. T. 154 ; 5 
Asp. M. L. 0. 276, C. A. 

Annoiaiion : — ^Expld. S.S, Molanier. S.S. San Onofre, [1925] 

A. C. 246. 

7132. .] — (1) Except in cases [of absolute 

necessity, the ct. which tries a claim for salvage 
should itself assess the amount of the award. 

(2) The duty cast by Merchant Shipping Acts 
upon one of two colliding vessels to stand by & 
render assistance does not prevent that vessel, if 
she renders assistance, from claiming salvage. 

In a collision, which occurred in the Bristol 
Channel between the S* & the M* on a foggy 
morning in Dec. 1916, the S, struck the M* on lier 
starboard side & made a large hole in her, with the 
I'esult that the engine room & one of tlie holds 
UUed with water. The master of the M, believing 
that he was in immediate danger of sinking, he 
& most- of the crew climbed on to the S*, A the rest 
of the crew boarded the U.* an armed steam 
trawler which was escorting the S, As the M, 
did not sink, the master of the ^S. proposed, with 
the assistance of tlie 17. , to tow lier to Barry, A 
tlie crew of the M. returned to her A lashed her 
to the S* on the starboard side A to the U. on the 
port side. After towing for three-quaiiors of an 
hour all three vessels inadvertently grounded on 
a ledge of rocks near the shore. The >S’, A the U. 
got off soon after A left the M. on the rocks. When 
the tide fell the water in the 31. drained out of her, 
A the master, by closing a watertight door between 
the hold A the engine room, was able to prevent 
the water coming into the hold. Both the S. 
A the 31* were b^y damaged by the grounding. 
The 31* was successfully towed to Bany by two 
tugs on the following day. Upon a claim for 
salvage by the owners of the S. for towing the 31. 
Bailhache, J., acting on the advice of his assessors, 
decided that the towage had not materiaUy con- 
tributed to the ultimate safety of the 31* A dis- 
missed the claim, but the Ct. of Appeal, on the 
advice of their assessors, came to the contrary 
conclusion : — Held : there was ample evidence to 
support the decision of the trial judge, A it ought 
not to be disturbed. — ^Melanie (Owners) v* 8an 
Onofre (Owners), [1925] A. C. 246 ; 94 L. J. P. 


17; 132 L. T. 667 ; 69 Sol. Jo. 808; 10 Asp. 
M. L. C. 479 ; sub nom* The Melanie, 41 T. L. R. 
206, H. L. 

Annotation : — Generally^ Betd. S.S. Australia v, S.S. NautiluB, 
The Australia, [1927] A. C. 145. 

7133. Collision due to default of salving 

vessel.] — A collision occurred between two vessels. 
Both wore found to blame. A cause of salvage 
was instituted by the master A crew of one of the 
vessels for having saved a quantity of specie laden 
on board the other vessel : — Held : the salvors wer(^ 
not entitled to reward for saving property which 
they had by their own wrongful acts contributed 
to place in jeopardy. — The Capella (Cargo Ex) 
(1867), L. R. 1 A. A E. 350 ; 10 L. T. 800 ; 2 Mar. 


L. C. 552. 

Annotations :—C0Jlid* Tho Ettriok (1^81), 6 P. I ). 127. 
Apld. The Duo d’Auinale, [1904] P. 60. Refd, The Cheru- 
bim (1868), 19 L. T. 52. 


7134. .] — The Glengaber, No. 7059, 

ante* 

7135. The Due d’Aumale (No. 2), 

No. 6990, ante* 

.] — See^ now^ Maritime Conventions Act, 

1911 (c. 67), s. 0 (2). 

7136. Services not materiaUy contributing to 
salving of vessel.] — Melanie (Owners) v, 8an 
Onofre (Owners), No. 7132, aaic. 


Sect. 7.- SALVAGE OF MARITIME PROPERTY. 

Sub-sect. 1. — Vessel or Ship. 

7137. What is— Drifting gas float.]— The juris- 
diction of the Admit y. over salvage does not 
extend to all property exposed to perils of the sea, 
A used to assist navigation. 

A gas float shaped like a boat, but neither 
intended nor fitted to be navigated, was moored 
in tidal waters to give light to vessels A went, 
adrift in a storm ; — Held : not being a ship or 
part of a ship or of her apparel or cargo tho 
structure was not the subject of a claim for salvage 
vithin the Admlty. jurisdiction. 

It may be that in s ilvage law a broad A liberal 
construction sliould be exUmded to the wortl 
“ cargo,” so as to embrace goods in course of being 
transported by a vessel though not inside it. 
(Lord Ukrbciiell). — Wells v. Gas Floai' 
Whitton No. 2 (Owners), [1897] A. V. 337 ; 70 
L. T. 003 ; 13 T. L. R. 422 ; 8 Asp. M. 1.. C. 272, 
11. Ti. ; sub nom. The (Jas Float Whitton No. 2, 
00 L. J. P. 99, n. L. 

Annotations : -'Reid. The Craighull [1910] P. 207 ; The 

UiKJcmc, [1912] P. ICO. 


Sub-sect. 2. — Cargo. 

7188. What amounts to cargo -Passengers’ 
baggage & effects.] — The Willem 111., No. 7180, 
post. ^ ^ _ 

7139. Goods In tow — Caisson of dock.] — 

Caisson, Owners op a (1876), 2 Pritchard’s 
Admiralty Dig. 3rd ed. 2078. 

Annotation: — Conid. Tho Gas Float Whitton No. 2, [1896] 
P. 42. 

7140. . ]— Wells v. Gas Float 

Whitton No. 2 (Owners), No. 7137, ante. 


PART XV. SECT. 7. SUB-SECT. 1. 

b. What is — Snnkrn dredyr .] — The recovery of a sunken clredge, with Its coiifeiits, eonstlluto.s a salvage servJee creating 
a maritime lien. -Simpson v. The KRUORii (Ont.) (1919), 19 Exch. C. K. 04.— CAN. 



mvi ^kV.— SALVAGJii. 


Sub-sect. 3. — Wreck. 

See Part XIV., Sect. 1, ante, & compare 
\ PP- 154, 166, Nos. 614- 

luj o22^u2io0 

statutory cleflnltlon.]--6^ce 1804 Act, s. 610. 

7141. What amounts to “wreck** — Raft of 
Imber.W A quantity of timber, placed in a dock 
n the bank of a navigable river, being accidentally 
loosened, is carried by the tide to a considerable 
istance, & left at low water upon a towing path, 
f-. finding it in that situation, voluntarily conveys 
to a place of safety, beyond the reach of the tide, 
t high water. A. has no lien on the timber for 
/ho trouble or expense to which he may have put 
imself in the carriage of it, but is liable to an 
ction of trover, unless he deliver it up to the 
-wner on demand, though nothing be tendered 
lim by the owner by way of compensation. But 
n such a case, in all probability, A. might maintain 
/n action against the owner for a compensation. — 
^liCHOLSON V. Chapman (1793), 2 Hy. Bl. 254 : 
.26 E. R. 536. 


innofatioTt 8 :—Coji8d, The Gas Float Whitton No. 2, [1896] 
P. 42. Reid. Vivian v. Mersey Dock Board (1809), L. 11. 
5 C. P. 19 ; Hiiigrston v, Wendt (1876), 1 Q. B. 1). 367 ; 
Aitchison v. Lolne (1879), 4 App. Gas 755 ; J^jnivian 
Guano Co. v. Dreyfus (1 887), [18921 A. C. 170, n. ; Gwilliaiii 
2 A** Ottoman Bank, 

I1927J 2 K. B. 2al. Mentd. Pragern. Blatspiel Stamp & 
Heacock, [1924] 1 K. B. 566. 


7142. .] — Motion for a monifion 

jalJing upon the owner of a raft of timber which 
vas found flotsam in Yarmouth harbour, to show 
jause why salvage should not bo awarded for tlie 
.'escue & preservation of the same. 

Motion rejected upon the ground that the 
rJourt did not possess a jurisdiction over the 
■iubject-matter under the iirovision of Admiralty 
Jourt Act, 1840 (c. 65), s. 6. — The Raft of 
Timber (1844), 2 Wm. Rob. 251 ; 3 L. T. 58 ; 166 
R. 749 ; 8ub nom. Re Large Raft of Timbejc, 
S Jur. 154. 

AmwtaHons The Mac (1882), 46 L. T. 907 ; The 

Gan Float Whitton No. 2, 11896J P. 42. 

7143. Drifting timber.] — Timber which has 

-leen moored in a river, some miles above a harbour, 
opposite to the owner’s premises, & has di'ifted 
/herefrom to the sea in consequence of an accidental 
oosening of the fastenings : — Held : not “ wreck” 
vithin 17 & 18 Viet. c. 104, s. 458, entitling the 
ustices to make an award for salvage. — Palmer i\ 
lousE (1858), 3 U. & N. 505 ; 27 L. J. Ex. 437 i 
11 L. T. O. S. 220 ; 22 J. P. 773 ; 6 W. R. 074 ; 

57E.R.569. ‘ 

I mwtation :—Reld. The Gas Float Whitton No. 2, [1896] 
1’. 42. 


7144. Drifting barge.] — The Zeta, No. 7549, 

lost. 

7145. Specie.] — The Schiller ((Lviuk) 

^x). No. 7079, ante. 


Sub-sect. 4. — Derelict. 

A, III General. 

See 1894 Act, s. 546 ; Admiralty, Vol. I., pp. 
54, 166, Nos. 617-619, 626-628. 

7146. “ Derelict ** & “ wreck ** distinguished.] — 
"HE Sophie (1841), 6 L. T. 370. 

7147. On demand by owners.] — A ship, 

aden with lead & iron, sunk off the Shipw^ash 
■^and, & was there left by the master & crew : — 


«Ol 

Held: (1) the ship was not a derelict; (2) the 
authority of the owners & underwriters remained ; 
(3) the first finders, though they recovered part of 
the property forfeited their claim to salvage, &; 
became liable to the costs of a suit instituted by 
them as salvors, by reason of their subsequent 
misconduct towards, & forcible resistance to, the 
authority of the ownera. — The Barefoot (1850), 
6 L. T. 371 ; 14 Jur. 841. 

7148. Application to cargo.] — R. v. Property 
Derelict (1826), 1 llag. Adm. 383 ; 166 E. R. 
136. 

AnnotatUm Rtld. Bradley v. NewHoin, [J919J A. C. 16. 

7149. Cargo out of possible reach of master.] 

— The Samuel, No. 6857, ante. 

7150. Marine boiler.] — Where five men 

having found a derelict marine boiler floating in 
the sea, pulled it ashore & hauled it beyond high 
Wc'iter, the ct. in a default salvage action, out of 
£58, the net proceeds of said boiler, awarded £50 
& costs. — The Boiler ex Elephant (1891), 64 
li. T. 543, C. A. 


B. Necessity for Abandonment. 

(a) In (General. 

7151. General rule -Abandonment must be with- 
out hope of recovery or return.]— (1) It is by no 

means necessary to constitute derelict, that no 
owner should aftciwards appear. It is sufficient 
if there has been an abandonment at sea by the 
master & crew, without hope of recovery ; I sa>', 
without hope of recovery because a mere quitting 
of the ship for the purpose of procuring assistance 
from shore, or with an intention of returning to her 
again, is not an abandonment (Sir W. Scott). 

(2) If a magistrate acting in lus iiublic duty 
should [in salv'age operai ions 1 go beyond the limits 
of his official duty, in giving extraordinaiy assist- 
ance, he would have an undeniable right to be 
considered as a salvor (Sir W. Scoit). — The 
Aquila (1798), 1 Vh. Rob. 37 ; 165 E. R. 87. 
Amuitntions : — As to (1) Refd. Papayaiiiii v. Hoequard, The 

True Blue (1866), L. 11. 1 P. 0. 250 ; The Zeta (1876), 

L. J{. 1 A. & E. 460 ; Bradley v. Newsom, 11919] A. C. 16 ; 

Tile Tubantia, [1924] P. 78. As to (2) Refd. The Am^riquo 

(1871), L. It. 6 P. 0. 468 ; The Nile (1875), 33 L. T. 66. 

7152. .] — Dereliction of a prize ship 

by the enemy not considered as a dereliction im- 
putable to the proprietor. 

If the enemy had kept yiossession. k maintained 
a contest, the law would have given only one 
sixth to a recaptor. Can it be said tliat the merit 
of the salvors is greater, or that they are entitled 
to a greater reward, because no j)ersou was left 
on board the ship to defend her ? Tlie value is 
stated to be not more tlian £600. I shall gi\ e £150 
(per Cur.). — The John & Jane (1802), 4 Ch. Rob. 
216; 165E. R. 590. 

Annotation: — Refd. Bradley v. Nowsom, [1919] A. C. 16. 

7153. .]— The Mary (1841), 6 T. 

370. 

7154. .] — The St. Petersburg (1843), 

0 L. T. 371. 

7155. ,] — Sarah Bell (1845), 4 

Notes of Cases, 144 ; 6 L. T. 371. 

Anmttaiion : — Refd. Bradley r. Newsom, [1919] A. C. 16. 

7156. .] — The Livingstone (1853), 6 

L. T. 371. 

7157. .] — The Zeta, No. 7549, post. 


PART XV. SECT. 7, SUB-SECT. 3. 

0 . Claim of seamen upon parts 
iared .] — In case of wreck the claim of 
4ie soamon upon th(i parlo saved Is a 
dalm for salvage. — lie Thk Isauklla 
1850), 1 S. V. A. 11. 281.— CAN. 


d. Filling gear udri/L]— Cod traps I 
adrift from their sliore k sea moorings ! 
oannot be the subject of a claim for 
salvage either under the Salvage Aet 
or at common law. — Jkurki’T r. 
lloBKUTS (1883), 6 NUd. L. U. 494.— 
NFLD. 


PART XV. SECT. 7, SUB-SECT, 4 .— 
B. (a), 

7161 i. General rule — Abandonment 
must be without hope of recovery or re* 
turn.] — T iik Rob llor (1855), 6 L. T. 
O. S. 371.— IND. 


3 I 2 
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Sect, 7. — Salvage of maritinie property : Sub-sect. 4, 
B. (a) (6) ; sub-sects, 6 <fc 6. Sect. 8 : Sub- 

sect, 1.] 

7168. .] — CossMAN V. West, Cossman 

V. British America Assurance Co., No. 7813, 
post, 

7169. Whether rule absolute.] — Dei'elict does 
not mean in all cases an abandonment sine animo 
recuperandi ; & a ship may, for the purposes of 
salvage, be considered a derelict, though the ex- 
pectation of recovering her may exist. 

A ship, in a situation of great peril, was assisted 
by smacks, but the essential service of bringing 
her away from the place she was in to one of safety 
was performed by a steamer, the services of the 
smacks being of no importance in the end, by 
reason of the steamer’s coming up : — Held : the 
smacks, notwithstanding the effective service of 
the steamer, were entitled to a large reward. — 
The Genessee (1848), 12 Jur. 401. 

7160. .] — ^The Gertrude, No. 7169, post. 


{b) What amounts to Abandonment, 


7161. Voluntary abandonment of captors.] — 

The Lord Nelson (1809), Edw. 79 ; 166 E. R. 
1039. 

Annotation: — Confld. The Coemopolitan (1848), 6 Notes of 
CJases, Supp. xvU. 

7162. Abandonment in river.] — The Fenwick 
(1841), 6 L. T. 371. 

7163. .] — ^The Zeta, No. 7549, post, 

7164. Abandonment at moment of collision.] — 
The Pickwick, No. 7051, ante, 

7165. .] — When on the alarm attending a 

collision the crew of one vessel ju ips on board the 
other, such abandonment does not of itself con- 
stitute a case of derelict. — T he Fenix (1855), Sw. 
13 ; 166 E. R. 992. 


Annotations: — ^Beld. Bradley v, Newsom, tlUlO] A. C. 
Mentd. The John (1860), Lush. ] 1. 


7166. Derelict ship in hands of salvors — Further 
assistance given by King’s ship.]— A British ship 
was found abandoned at sea, k was taken posses- 
sion of & navigated for some days by the crews of 
two Danish vessels. She was then fallen in with 
by H.M. Dolphin who sent an officer & men on 
board, to whom among other salvors, including 
the Danes, a certain sum was decreed as salvage 


by the ct. : — Held : the British ship, when found 
by the Dolphin was not a derelict. — The Lady 
Kennaway (1849), 7 Notes of Cases, 130 ; 13 
Jut. 944. 

7167. Crew drowned while attempting to reach 
shore.] — The Minerva (1864), 1 Ecc. & Ad. 271 ; 
6 L. T. 371 ; 164 E. R. 157. 

7168. Removal of portable & valuable effects.] — 

Tub Sedgepield (1869), 1 L. T. 244. 

7169. Removal of compasses & seamen’s clothes.] 

— \Vhere a vessel was picked up with 4 to 5 feet 
water in the hold, her compasses & the seamen’s 
clothes having been taken off, the ct. pronounced 
against her as a derelict, though it did not appear 
that her crew had left her sine spe recuperandi, — 
— The Gertrude (1861), 30 L. J. P. M. & A. 
130. 

7170. Abandonment to procure aid from shore.] 
— The Clarissa (1855), 6 L. T. 371. 

7171. Abandonment for safety of life.] — The 
Coromandel, No. 7196, post, 

7172. Handing over management of vessel to 
salvors.] — The Lepanto, No. 7390, post. 


Sub-sect. 5. — Freight. 

7173. General rule.] — The commander Ac crew 
of a vessel of war, upon the African station, held 
to be entitled to a salvage remuneration for putting 
a sailing master t^vo seamen on board a home- 
ward bound merchant vessel to assist in navigating 
the vessel, the master & one of the mariners of 
the merchant vessel being, invalided with fevej*, 
A incapable of discharging the duties on board. 
Deductions claimed by the owners for the value 
of the ship Ac cargo on accoimt of freight, primage 
Ac insurance, disallowed. 

The claim of the salvors extends over the sliip, 
cargo Ac freight (Dr. Lushington). 

Upon the present occasion no dispute is raised 
between the owners of the ship Ac the owners of 
the cargo ; & if the freight be deducted from the 
value of the cargo, it must be taken afterwards 
as a separate item, upon which the ct. must 
decree salvage (Dr. Lushington). — The Cil\h- 
lotit: Wylie (1846), 2 Wm. Rob. 495 ; 5 Notes 
of Cases, 4 ; 166 E. R. 842. 


7159 i. Whether rule absolute.] — Thk 
SCOTSWOOB (1807), Y. A. D. 2d. — CAN. 

7169 ii. .] — A vessel waB floating 

amidHt the ice on the river 8t. J^aw* 
rcnce without any person on board, 
& without a rudder, her inasler & 
crew having left her, but intending 
to itjtum. Four pei’sons went out to 
ber in canoes & by aid of ber kuHh 
brought her to a place of safety. Sal- 
vage was awarded. — T he 1'omona 
(1872), 2 S. V. A. R. 182.— CAN. 

7169111. .1— The Dash (1803), 3 

Nfid. L. R. 375.— NFLD. 


e. Test applied — Intention at time of 
having — Effect of subsequent return.}— 
If the master Ac crew or a ship in great 
danger abandon her sine spe recuperandi 
to preserve their lives, & subsequently 
make abortive efforts to return on 
board in company with Intended sal- 
vors, it will not reduce the case below 
one of derelict salvage, inasmuch as 
if a vessel be onoo abandoned, oven a 
subsequent return, under new oirciim- 
stances, would not alter the nature 
of the original abandonment, the In- 
tention at tbe time of leaving being 
the point upon which the question of 
dereliction must be decided. — The 
Berlin (1857), 10 Ir. Jur. 34.— IR. 


PART XV. SECT. 7, SUB-SECT. 4.— 
B. (b). 

I. uffiestion of fact,]— Tim Cosmo- 


politan (1848), 6 Notes of Cases, 8upp. 
xvU. — IR. 

71 64 i . A bariflonment at moment of col- 
lision.] — The Cosmopolitan (1848), 0 
Notes of Cases, 8upp. xvli. — IR. 

7168 i. Jiemoval of portable. <1> valu- 
able rXTec/s.j— T he Stella Majhk 
(1860), y. A. D. 10.— CAN. 

7170 i. AlHindonmcnt to procure aid 
from shore.] — The Rowena (1880), 
Y. A. D. 255.— CAN, 

7170 ii. .1— At 11.35 a.m. the 

owner of the O. coming down the 
Fraser River had engine trouble & 
decided to anchor the G. & go ashore 
for assistance. Though apparently 
the anchor cable was long enough, 
In some unexplained way the O, got 
adrift & when the owner returned, 
at or about 4 p.m., she was not 
to bo foimd. At 2.30 p.m. The C. 
finding the G. adrift towed her to Van- 
couver. The weather was fine with a 
light breeze & no sea to speak of. 
Tho O. WHS drlftbig slowly & was 
imjieded by the trailing anchor 
Held: the G. could not reasonably 
be regarded as an apparent derelict. 
— Larsen v. The Gas Boat, 11023] 2 
D. L. It. 281 ; 119231 Exch. C. R. 104 ; 
31 B. C. R. 558 ; [1923] 1 W, W. R. 
958.— CAN. 

7170 ill. .]— The mere quitting of 


a ship or of a caigo to procure aid from 
shore, or with an intention to return, 
is not such an abandonment as to con- 
stitute a derelict. — T he Hob Roy 
(1855), 6 L. T. O. 8. 371.— IND. 

7 171 i . A baiKjhmmcnt for safety of life, ] 
—The JiEULiN (1857), 10 Ir. Jur. 34. 

— IR. 

* 7172 i. IlatuUng omr management of 

vessel to salvors.] — Tjik Chableb Fok- 
BE9 (1874), Y. A. D. 172.— CAN. 

g. Abandonment by persuasion of 
salvors — Salvors subsequently returning 
& Urwing ship to port.] — I'he M., when 
in a helpless condition, was fallen in. 
with by the A., Ik. the captain of the 
latter vessel persuaded the crew of 
the M, to desert her &; take to his 
vessel. He then sedled off d)ut soon 
returned, & taking her in tow, brought 
her Into port ; — IlcH : this did not 
constitute tho M, a derelict. — T he 
Maroaret (1874), y. A. D. 171.— 
CAN. 


h. Temporary abandonment.] — Held: 
the salvors were entitled to salvage 
although there was only a temporary 
abandonment ; tho services wore meri- 
torious, tho vessel having been rescued 
from impending danger. — 7’HORBUitN 
V. Whiteway (1892), 7 Nlld. L. R. 
003.— NFLD. 



Part XV. 

7174. .] — (1) Where salvors are embarked 

in a salvage service with the consent & sanction 
of the master of a stranded vessel, & ai*c distui*bcd 
in their salvage operations, & are ousted from the 
vessel by peraons illegally intruding themselves 
into the service, no salvage benefit can accrue to 
the parties so intruding themselves, for any 
portion of the ship cargo they may save, but 
the same will accrue to the original salvors. 

(2) The whole value of the property which has 
boon rescued, according to tlie account sales, 
amounts to the sum of £1,888 ; from this sum, 
however, certain deductions arc claimed by the 
owners on account of expenses incurred by them ; 
& amongst the deductions they claim the expenses 
incuiTed by them in prosecuting an action which 
was successfully instituted against the wreckers, 
who took forcible i)osscssion of the ship & cargo. 
With respect to the expenses of this prosecution, 
1 have no hesitation in saying that it can form no 
item of deduction in the case (Dr. Lusiiinoton). 

(3) Another item in the deductions claimed by 
the owners of the cargo is the sum of £229 paid 
by them on account of the freight This sum 1 
am also of opinion cannot be deducted in the 
present instance. It is clear that salvors, generally 
speaking, are entitled to salvage upon ship, cargo 
A: freight ; & as far as the owners of the cargo 
are concerned, it can, it appears to me, make no 
difference to them whetlu^r the salvage is taken 
from the freight itself or from the cargo as it is 
sold, which includes of cours(‘ the value of the 
freiglit. So that supposing tlie owners of ihe 
cargo were compelled to pay this £229 on account 
of freight to the owners of the ship, as in the pre- 
sent instance, they will have to pay so much less 
for their portion of the salvage. With respect 
to the item of the insurance, I am of opinion that 
it does not form a proper subject of deduction 
(Dll. Lushington). — The Fleece (1850), 3 Wm. 
liob. 278 ; 7 Notes of Oases, 534 ; 100 E. 11. 
900. 


SuK-sEOT. 0 . — Exemptions. 

7175. Vessel of the Crown.] — The Comus 
(1810), cited 2 Dods. at p. 404 ; 105 E. ii. 1548. 
Jnnotations : — ^Reld. The Athol (1842), 6 Jur. 376; The 

Resolute (1859), 33 L. T. 0. S. 80 ; The Charkleh (1873), 

L. R. 4 A. & K. 59. 

7176. .] — ^Where a ship is the property of 

the Crown, no action hi rein or otherwise for sal- 
vage can be maintained. The only mode in whicli 
an application can bo made to the Crown in re- 
spect of contractual rights is that which is pro- 
vided by statute. — Ygunij v. H.S. Scotia, [1903] 
A. il 501 ; 72 L. .1. P. C. 115 ; 89 J.. T. 374 ; 9 
Asp. M. L. C. 485, P. C. 

Annotation : — ^Reld. The I’orto Alexandre (1919), 89 L. J. 1\ 

97. 

7177. Ex gratia payment.] — A sliip, with 

Govt, stores, was preserved by thirty -two salvors 
at great risk to all, & with loss of life to three, 
besides damage to & loss of boats. The owners 
of the ship estimating hei* at £1,500, tendered 
£400 as salvage for the ship <& freight. The 
stores were v^ued at about £5,000. The ct., 
adopting the tender, gave £900 in addition for the 
stores making together a salvage of about one- 
fifth, & apportioned this sum among the surviving 
salvors & the families of those who perished, 
(-osts pro rata between the ship & cargo. 

The Govt, should not i*eward less liberally than 
private individuals ; indeed, on grounds of public 
policy, they should rather give more (Sir .Tohn 
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Nicholl). — The Marquis op Huntt.y (1836), 3 
Hag. Adm. 246 ; 166 E. R. 397. 

Annotation : — Retd. The Parlcment Beige (1880), 5 P. D. 197 . 

7178. .]— The Simla (1906), cited in 

Kennedy’s Civil Salvage, 2nd ed. at p. 70, n. 

7179. Vessel requisitioned by Crown.] —A shij) 
which is requisitioned by the Crown is as free from 
arrest as a King’s ship of war would be & the 
exception extends as well to claims of salvage 
as to claims of collision or other claim (Swinpen 
Eady, L..T.). — The Broadmayne, [1916] 1 P. 64 ; 
85 L. J. P. 153 ; 114 L. T. 891 ; 32 T. L. R. 304 ; 
60 Sol. .To. 367 ; 13 Asp. M. L. C. 356, C. A. 
Annotaiwna: — ^Ezpld. The Crimdon (1918), 35 T. L. R. 81. 

Retd. The Messicano (1916), 32 T. L. R. 519 ; The Sarpen, 
fl916] P. 306 ; The Porto Alexandre (1919), 89 L. J. P. 
97 ; The Tervaete, 11922] 1*. 197. Mentd. The Gagara, 
[1919] P. 95 ; France Fenwick v, R., [1927] 1 K. B. 458. 

7180. Vessel belonging to foreign government.] — 

The Prtns Frederik (1820), 2 Dods. 451 ; 105 
E. R. 1543. 

Annotations: — Ezpld. The Parlemont Beige (1880), 5 P. D. 
197. Reid. Wadsworth v. Spain (Queen) (1851), 17 Q. B. 
171 ; The Charkieh (1873), L. R. 4 A. & E. 59; The 
Charkieh (1873), L. R. 8 Q. B. 197 ; The Broadinayne, 
[1916] P. 64. Mentd. The Athol (1842), 6 Jur. 376 ; The 
Tervaete, [1922] P. 197. 

7181. Cargo property of private persons.] — 

A vessel of war commissioned by the govt, of a 
foreign state, & engaged in the national service 
of her gort., was stranded on the coast of England. 
She had a cargo of machinery on board her, 
alleged to belong to private individuals, of which 
her govt, had for public purposes charged itself 
with the care k protection. Important & efficient 
salvage services were rendered to the ship & her 
cargo, A suit was instituted on behalf of certain 
of’the salvoi's against the ship k her cargo. The 
ct. refused to order a warrant to issue for the 
arrest of the ship or cargo, k held it had no juris- 
diction to entertain the suit. — T he Constitution 
(1879), 4 P. D. 39 ; 48 L. J. P. 13 ; 40 L. T. 219 ; 
27 W. R. 739 ; 4 Asp. M. L. C. 79. 

Annotation : — Refd. The Parlement Beige (1879), 4 P. D. 129. 

7182. Government stores.] — The Marquis op 
Huntly, No. 7177, ante. 

7183. At risk of charterers.] — The Port 

Victor (Cargo Ex), No. 6905, ante. 

Jurisdiction of Court' of Admiralty,] — See Ad- 
miralty, Vol. I., pp. 109-111, Nos. 127-146. 


Sect. 8.— SALVAGE OF UFE, 

Sub-sect. 1. — In Genera i.. 

Sec 1894 Act, s. 544. 

7184. No life salvage at common law.] — T he 

Aid, No. 7197, post. 

7185. .] — The Zephyrus, No. 0889, ante. 

7186. Jurisdiction statutory.] — Re Silver 

Bullion, No. 7089, ante. 

7187. .] — The Ct. of Admlty. has no 

original jurisdiction to award salvage for the 
saving of life only ; & the Merchant Shipping Act, 
1854 (c. 104), does not give the ct. jurisdiction over 
salvage of life only performed on the high seas, 
at a distance of more than three miles from the 
shore of the United Kingdom, at least if the ship 
from which the lives are saved is a foreign ship. 
It is immaterial to this question that before action 
the ship has been brought by other salvors to a 
British port. — The Johannes (1860), Lush. 182 ; 
30 L. J. P. M. & A. 91 ; 3 L. T. 757 ; 1 Mar. L. C. 
24 ; 167 E. R. 87. 

Annotations -(Toiisd. The Pacific, [1898] P. 70. Roid. Tho 
Willem 111. (1871), L. R. 3 a. & E. 487 ; The Mullingar 
(1872), 26 h. T. 326 ; Tho Renpor (1883), 8 P. D. 116 ; 
The Gan Float Whittou No. 2 (1895), 65 L. J. P. 17. 
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Sect. 8. — Salvage of life: Sub-sects, 1, 2 <fe 3.] 

7188. Extent of coiirt’s Jurisdiction— Foreign ship 
— On high seas.] — T he Johannes, No. 7187, ante, 

7189. .] — (1) A Ivor’s lien does 

not extend to personal baggage & effects (wearing 
apparel & other goods ejusdem generis) belonging 
to passengers on board the vessel, to wliich the 
services have been rendered, & the Ct. of Admlty. 
will order such effects to be released. 

(2) The F, schooner, having taken on board part 
of the passengers & crew of a foreign vessel, which 
was on fire, afterwards transferred them to the S, 
steamer, in order that they might get ashore more 
quickly. The whole transaction took place outside 
British waters : — Held : the services of the two 
vessels were not so continuous that they could be 
considered as one, & therefore the F, was not entitled 
to life salvage from a foreign vessel as for services 
1 ‘endered either wholly or in part in British waters 
under the Admlty. Court Act, 1801 (c. 10), s. 9. — 
The Wtllem III. (1871), L. It. 3 A. & E. 487 ; 
25 J.. T. 380; 20 W. It. 210; 1 Asp. M. L. (\ 
129. 

AntnyMluns : — As to (1 ) Refd. The (Jas Float VVhitton No. ‘2 

(1 8S)5), «a L. J. 1’. J 7. As to (2) Consd. The Faclflc, [ 1 8‘J8J 

P. 170. 

7190. — .] — Defts. in a cause of 

salvage instituted against the cargo of a forei^ 
ship to recover for salvage services rendered in 
saving the lives of a number of the crew & 
passengers on board such ship alleged in the 10th 
paragraph of their statement of defence that tlie 
vessel in which the cargo proceeded against had 
been laden was not at the time the alvage services 
were rendered stranded or in distress on the shore 
of any sea or tidal water within the limits of the 
United Kingdom : — Held : tlie facts therein stated 
was not sufficient to exclude the jurisdiction of the 
ct.— “T he Deutsciitj^nd (1877), 25 W. R. 755. 

7191. Services partly in territorial 

waters.] — By 1804 Act, s. 544 (1), “ Where services 
are rendered wholly or in part within British waters 
in saving life from any . . . foreign vessel . . . 
there shall be payable to the salvor by the owner of 
the vessel, cargo, or apparel saved, a reasonable 
amount of salvage. ...” 

A British steam trawler whilst on a fisliing 
voyage in the North Sea, &; about ninety miles 
north east of the Spurn, fell in with a water- 
logged Norwegian barque. After some difficuKy 
the trawler rescued the crew of the barque, & 
the next day landed them at Hull. The barque 
was subsequently saved by other salvors, & 
brought into Grimsby. In an action for life 
salvage by the owners, master, & crew of the 
trawler, it was contended by defts., the owners 
of the barque & of her cargo, that there was no 
jurisdiction under the statute to make an award : — 
Held : pltfs. were entitled to life salvage, as the 
salving vessel, in the course of effecting the 
salvage service, was within British waters, &, 
therefore, the services were rendered “ in part 
within British waters ” within 1894 Act. — T he 
Pacific, [1808] P. 170 ; 67 L. J. P. 65 ; 79 L. T. 
125 ; 46 W. B. 686 ; 8 Asp. M. L. C. 422. 


7192. Salvage of passengers.] — Bligh v. Simp- 
son, The Fusilier, No. 7205, post, 

7198. Salvage of crew — ^Dereliot.] — The Quei<;n 
Mab, No. 7808, post, 

7194. Abandoning ship without leave.] — A 

steam vessel incurred serious damage by a collision, 
& her master ordered her boats to be got out. 
Some of her crew, without leave from the master, 
got into one of the boats & rowed away. The 
boat’s crew were afterwards picked up at 
sea, & rescued from a position of danger, by a 
smack. In a salvage suit instituted on behalf of 
the owners & crew of the smack against the steam- 
ship : — Held : pltfs. were entitle to recover in 
such suit salvage for the service they had rendered. 
— The Cairo (1874), L. R. 4 A. & E. 184; 43 
L. J. Adm. 33 ; 30 L. T. 535 ; 22 W. R. 742 ; 2 
Asp. M. L. C. 257. 

Amwtations : — field. Tho Schiller (1877), 2 P. D. 145; The 
Pacific, [1898 J P. 170. 

7195. By tug towing vessel after collision.] 

—The Tarbert, No. 6906, a^ile. 

Statutory duty in regard to saving life at sea.] — 

See Maritime Conventions Act, 1911 (c. 51), s. (>. 


Sub-sect. 2. — ^^^"HEN Salvage Recoverable, 

Priority of claim.]— .See 1894 Act, s. 544 (2). 

7196. .] — (1) Preservation of human life is 

made, by 17 & 18 Viet. c. 104, a distinct ground of 
salvage reward, with priority over all other claims 
for salvage, where the property is insufficient. 

(2) Where a master & crew leave their ship for 
the safety of their lives, a mere intention of sending 
a steamer to look for her does not affect tlie 
question of derelict. — The Coromandel (1857), 
Sw. 205 ; 6 L. T. 371 ; 8 L. T. 441 ; ICO E. H. 
1097. 

AnnMaiions : — As to (1) Consd. The SchllliT (1877), 2 I*. D. 

145. As to (2) Distd. Tho Champion (1803), Brown. & 

Lush. 09. field. Bradley r. Newsom, 11919J A. C. 16. 

7197. Necessity for concurrent preservation of 
property.] — The mere preservation of life, the ct. 
has no power of remunerating ; it must be loft 
to the bounty of the individuals ; but if it can be 
connected with the preservation of property, 
whether by accident or not, then the ct. can take 
notice of it, & it is always willing to join that to the 
animus displayed in the first instance (Lord 
Stowell). — The Aid (1822), 1 Hag. Adm. 83 ; 
166 E. R. 30. 

7198. .] — The Zephyrus, No. 6889, ante, 

7199. ,] — A steamship was requested by 

another steamship in distress to stand by her. 
An agreement was accordingly made between the 
two masters for a fixed sum that the sound vessel 
would remain by the damaged one till she was in 
a safe position to get to port. The sound vessel 
remained by tlie damaged one until the latter 
was about to sink, when she took her crew on 
board, & the damaged steamer immediately 
afterwards sank. The owners, master, & cri^w 
of the salving ship brought an action ijpr life 
salvage ; — Held : as no res was saved the action 


PART XV. SECT. 8, SUB-SECT. 1. 

7188 i. Extent of court*8 jurisdiction — 
Foreign ship — On high aeaa ,] — The ct. 
made no award for life savins aerviceB, 
(-onsiderlng those services to have been 
completed outside British waters. — 
Chu Tak Loong 8c Co. v. BirrrER- 
HELD & Swire & China Navigation 
(^o.. Ltd. (1908), 4 Hong Kong L. R. 
1.— HONG KONG. 

7188 il. A British 

fiteam trawler rescued seamen from a 


disabled foreign vessel on the high 
seas at a point 200 miles distant from 
the nearest land. The salvors landed 
the seamen at Hull, tho port for which 
tho trawler was bound. The owners 
of the trawler having claimed salvage : 
— Ildd : the claim must be disallowed. 
In respect that the salvage was com- 
leto when the seamen wore taken on 
card a seaworthy vessel. 8c was there- 
fore ** not rendered wholly or In part 
in British waters.'* — J6’roen8EN v, 
Neptune Steam Fishing Co., Ltd, 


(1902), 4 F. (Ct. of Sess.) 992; 39 
Sc. L. R. 765 ; 10 S. L. T. 206.— SCOT. 

7192 i. Salvage of passengers ,] — 
Awards made in the nature of life sal- 
vage to fishermen who had boon in- 
strumental In saving many lives from 
a passenger steamer wrooked upon tho 
coast, — ^T hb Atlantic (1874), y. A. 1). 
170.— CAN. 

k. Salvage of rreiv ,] — The Anne 
Mitchell (1860), 8 L. T. 581.— IP, 
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would not lie either as a salvage action simply 
or on the agreement. 

There is one element invariably required by 
Admlty. law in order to found an action for 
salvage, there must be something saved more than 
life, which will form a fund from which salvage 
may be paid. I must express a doubt whether 
if an agreement is made only for the pur- 
pose of saving a master & a crew without regard 
to any saving of the property of the shipowner, 
though it be in a case of necessity, yet as the 
subject-matter is without benefit to the property 
of the shipowner, the master has authority to bind 
the owner to a money payment (Brett, M.R.). — 
The Renpor (1883), 8 P. D. 115 ; 52 L. J. P. 4.9 ; 
48 L. T. 887 ; 31 W. R. 040 ; 5 Asp. M. L. C. 08, 
C. A. 

AnnMaWms : — Apld. The MarlpoHU, [1896] P. 273 ; The 
Port Victor. 11901] P. 243. Reid. The CniHader, 11907] 

J*. 19G. Mentd. NourflO v. Liverpool Hailing Shlpo\viior s 
AKHOCti. (1896), 65 L. J. Q. B. 507. 

7200. .] — The Annie, No. 6902, ante, 

7201. In absence of special contract.] — 

The Saupedon (Cargo Ex), No. 6897, ante. 

7202. Property saved by other salvors.] — 

Where a steamship having taken in tow a vessel 
in distress, after towing her for some hours, on the 
weather getting worse <&; the lives of her crew 
becoming endangered, takes the crew out of her 
& finally abandons her in a place where she is 
afterwards picked up by another vessel & taken 
into port, the owners, master, & crew of the steam- 
ship are entitled to salvage reward in respect of 
the lives so saved, but not in respect of ship & 
cargo. — The Eintracht (1874), 29 L. T. 851 ; 2 
Asp. M. L. C. 198. 

7203. .1 — Under a claim for hie 

salvage, risk or serious apprehension of danger to 
the lives of those who have been rescued will 
entitle those rendering the services to life salvage, 
even if the lives of those rescued were not in actual 
danger. The pecuniary value of the life of any 
one saved cannot be taken into account. Where 
the services can be adequately recompensed by an 
inconsiderable sum, the huge value of the vessel 
& her cargo is not an element of importance. 

In an action for salvage of life alone, it appeared 
lliat four tugs put out from Falmouth at night 
to render assistance to a large British steamship 
stranded off the Lizard, making signals of distress, 
4 fc having on board nearly four hundred passengers, 
one hundred & forty crew, & a valuable general 
cargo. 

Owing to the fog prevailing, & the strong wind 
& heavy ground swell, caution was necessary in 
getting to the vessel, &, on account of the rocks, 
the tugs were unable to approach close to her ; 
but, at the request of the local lifeboats, which 
liad already reached the vessel with the object of 
saving life, they took these boats in tow, & so 
enabled them, in the course of stjveral trips, to 
land in safety the whole of the passengers & crew. 
Part of the vessel & part of her cargo were subse- 
quently salved by other salvors .- the 

owners, master, & crews of the tugs were entitled 
to an award of £800, for by expediting, at some 
risk to themselves, the transfer of the passengers 
from the ship to the shore, the tugs had assisted 
in saving life from actual, or serious apprehension 
of, danger.— The Suevic, P. 154 ; 77 

L. J. P. 92 ; 98 L. T. 188 ; 11 Asp. M. L. C. 16. 

Annotation:— ULtM. The Olympic. [1913] P. 92. 

7204. Necessity for danger to passengers & 
crew.]— Defts.’ steamship, three days out froin 
Montreal for Liverpool, stranded on the coast of 
Labrador. The master landed his passengers 


& crew, provided them with food & acommoda- 
tion, & the same day intercepted a passing steamer, 
which, at the request of the master, conveyed the 
passengers to their destination. The following 
day a steamer passing in the opposite direction 
at the like request, took off the greater part of the 
crew, conveyed them to Quebec, &, on the way, 
telegraphed for assistance to be sent. By^ the 
contract with the passengers defts. were ‘ not 
liable for loss or delay from the act of God . . . 
perils of the seas, rivers, or navigation ... or 
the wrongful act or default ” of their servants. 
Defts.* vessel became a total loss, materials to 
the value of £.335 only being saved. In an action 
m personam by the owners of the passing steamers 
for salvage, or, in the alternative, for remuneration 
for services rendered at request, defts. tendered 
£200 : — Held : the tender must be upheld, as the 
passengers & crew were not in any danger, so 
( hat no life salvage was claimable ; &, as defts. 
were under no obligation to forward the passengers 
to their destination, the master, in transhipping 
them, acted as the agent of the passengers & not 
of defts. — The Mariposa, [1896] P. 273 ; 6o 
L. J. P. 104 ; 75 L. T. 64 ; 45 W. R. 191 ; 12 
T. L. R. 518 ; 8 Asp. M. L. C. 159. 


Sub-sect. 3. — ^By Whom Salvage Payable. 

See 1894 Act, ss. 544, 545. 

7205. Cargo owners — Extent of liability.] — 

(1) The words “ persons belonging to such ship ” 
in Merchant Shipping Act, 1854 (c. 104), include 
passengers on board the ship, as well as the master 
& crew ; & who, in respect to remuneration for 
life salvage, stand on the same footing as the 
master crew. 

(2) The owner’s of the cargo are liable to con- 
tribute to that portion of the claim of salvors 
which arises from saving the lives of passengers, 
although the salvors may have rendered no direct 
benefit to the cargo, as the benefit to property is 
not a criterion of remuneration for life salvage. 

(3) Tlie accident of. the amount of salvage 
awarded exceeding the value of the salvage 
vessels is wholly immaterial, as the value of such 
vessels is not an element to detract from the value 
of the salvage service. 

(4) The appellate ct. will not disturb an award 
of salvage by the ct. below, on the ground of that 
ct. having awarded too largo a sum, unless they 
are satisfied, beyond all doubt, that the judge has 
made an exorbitant estimate of the salvage services. 

(5) The general rule as to the parties liable to 
pa> salvage is, that the property actually benefited 
is alone chargeable with the salvage recovered. 
But this rule is inapplicable in the case of life 
salvage (Lord Ehelmsford). — Bligh v. Simpson, 
The Fusilier (1865), 3 Moo. P. C. C. N. S. 51 ; 
Brown. & Lush. 341 ; 5 New Rep. 453 ; 12 L. T. 
186 ; II Jur. N. S. 289 ; 13 W. R. 692 ; 2 Mar. 
I.. C. 177 ; 16 E. R. 19, P. C. 

Avnoiatitms : — As to (1) Befd. 

28. As to (2) Consd. The Schiller ((877), 2 P. D. 145. 

As to (4) Consd. The Chetah (1868), L. R. 2 P. C. 205 ; The 

Gleiidai-or (1871), 24 L. T. 499 ; The i^6rlque (1874) 

L. R. 6 P. C. 468. Generally, Reid. The Renpor (1883), 8 

p. D. 115. Mentd. Blackpool & Fleetwood Tramroad CJo. 

r. Thornton U. C., [1907] 1 K. B. 568. 

7206. .] — ^The Schiller (Cargo Ex), 

No, 7079, ante, 

7207. .]— The Sarpedon (Cargo Ex), 

No. 6897, ante, 

7208. Owners of lost ship.] — The Sarpedon 
(Cargo Ex), No. 6807, ante. 
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Sect. 0.— AGREEMENTS AS TO SALVAGE. 

Sub-sect. 1.— Salvacjk Acibeeihent. 

A, In General. 

7209. Whether agreement condition precedent to 
rendering of assistance.] — The Good Hope (18d2), 
8 L. T. 178. 

7210. Significance of agreement.] — The Hestia, 
No. 6822, anir. 

B. Form and Gonienis. 

7211. Form — May be verbal.] — The Ghac es. No. 
7231, post. 

7212. .] — The Duchess of Kent 

(18.5.3), 8 L. T. 3.34. 

7213. .]— The Abthub, No. 7234, 

po.'^i. 

7214. .] — ^An agreement made by ilio 

master of a vessel in di.sircss to pay salvors a 
fixed sum is an agi'cement made on behalf of & 
pledging the credit of the shipowners so as to 
make them liable to the salvors, for the whole 
amount so agreed upon, & not merely for sucli 
proportion of such amount as the value of the ship 
& freight bears to the value of the cargo. — The ('ttm- 
BRiAN (1887), 57 L. T. 205 ; 0 Asp. M. L. 0. 151. 

7215. Contents — Necessity for explicit statement 
of terms.] — An agreement or understanding 
between the owners of the vessel salved & the 
owner of a cutter engaged by them to render the 
service, no specific sum being fixed therein : — 
Held : not to bar t he parties suing, including the 
master & crew of the cutter, who acted in the 
service tmder the personal directior of the owner 
of the cutter, but were not parties t» . or cognisant 
of, the understanding. — The Wiujam Lusiiinoton 
(1850), 7 Notes of Oases, 361. 

C. Considerations Governing Salvage Agreemenls, 

7216. Extent of danger — ^To property.] — Salvors 
agreed to assist a vessel for a stijjulated sum ; they 
afterwards refused to take that sum, upon the 
groimd of their having been misinformed by the 
master as to the value of the cargo. There being 
no proof of fraud against the master, the agreement 
w'as upheld. Salvors are not entitled to stipulate 
for remuneration proportioned to the value of 
the cargo. 

Where agreements are made at sea botw^een 
masters & salvors the ct. wall always be desirous 
of upholding them, if it can do so consistently with 
the ends of justice. The ct. would be very un- 
willing to disturb under ordinary circumstances 
an agi'eement, on account of the sum agreed on 
being loo large or too small. . . . Both parties are 
fully capable of entering into a contract. The 
master is the representative of the owners, & the 
salvors are acting on their own behalf. They have 
ample means of ascertaining the state & condition 
of the vessel requiring assistance, & the nature 
extent of the services to be performed, & the time 
they may occupy. It is very desirable that agree- 
ments of this kind should, when just & fair, be 
upheld by this ct. . . . If however fraud has been 
practised, it cannot be disputed that the ct, ought 
not to set the agreement aside. The onus prohamli^ 
however, must rest on those who impute the fraud. 
... I cannot assent to the proposition that by the 
value of the cargo the salvors are to determine the 


amount of |he agreement. This ct. does, to a 
certain extent, take into consideration the value 
of the projierty saved in iissessing salvage services, 
witli the view’ of making the general rate of com- 
pensation sulTicient to induce persons to undertake 
salv^e services, iS:, as it w'^ore, to a certain extent, 
making up in ctises of large value for tlie impos- 
sibility of giving a complete adequate reward 
in cases of sninil value. Salvors are not entitled 
to make an agi’eement upon any othei* grounds 
than these — ^the extent; of danger to which the 
property to be salved is exposed, the degree of 
labour they will have to under go, the risk to 
which they themselves may be exposed, & tlui 
length of time to be occupied ; but th(»y are not 
to speculate on the value of th(' cargo (Dr. Lusii- 
INGTON).— The IIenhy (1851), 16 D. T. O. S. 553 ; 
15 .7ur. 183. 

7217. To salvors.] — The 11enh\', No. 7216, 

ante. 

7218. Degree of labour.] — The Henry, No. 7216, 
ante. 

7219. Length ol time.]— T hk Heniiv, No. 7216, 
ante. 

7220. Value of cargo.] — 3 'he Henry, No. 7216, 
ante. 

T). J*arlies. 

7221. Who may make agreement — Competency of 
master.] — The Arthur, No. 7234, post. 

7222. Commander & crew of King’s ship.] — 

(1) The commander tSc errevv of a Queen's ship have 
the same rig! its to remimeration for salvage as thi^ 
master & crew’ of a merchant ship. 

(2) Qu. : whether they can make with the 
captain of the wTccked sliip an agreement as U) 
the amount. 

(3) The ground of exorbitancy of the agreement 
[for salvage] would be sullicient to sot it aside 
(Baggallay, .1. A.). — 3'iie Woosun(j ((^argo Ex) 
(1876), 1 P. 1). 260 ; 35 L. T. 8 ; 25 W. R. 1 ; 
3 Asp. M. L. C. 239, C. A. 

Annotations : — As to (1) Reid. The Sarpen, [1916] P. 300. 

As to (2) Expld. The Cybelc (1877), 37 L. T. 773. As 

to (3) Refd. The Medina (1870). 1 P. 1). 272 ; The Mark 

bane (1890), 39 \V. K. 47. Gcncrnllu, Refd. The MuripoHa, 

[1890] P. 273. 

F. Construction, and Effect. 

7223. Construction — Agreements liberally con- 
strued.] — Tim Dik^hess of Kent (1853), 8 L. T. 
334. 

7224. Reference to verbal contemporaneous 

conditions.] — A written agreement to stay by a 
vessel in distress & sec her safe into port for the 
sum of £500, signed by the mtisters of the two 
vessels, upheld by the ct. 

Plea of the salvors, that the agreement was con- 
ditional. & signed upon the understanding that 
the service was not to extend beyond the following 
morning, overruled. 

There are two ways, & two ways only by which 
contracts of this description can be annulled. The 
first is by proving that the contract was founded 
in fraud & misrepresentation, in which case it 
would be void ab initio ; the second, by showing 
that it was cancelled by mutual consent (Dr. 
Dushington). — The Kepurse (1845), 2 Wm. Hob. 
390 ; 4 Notes of Oases, 141 ; 166 E. R. 804. 
Annotations: — Refd. Tho Maegresror Laird (1867), W. N. 

308 ; The Wavorley (1871), L. It. 3 A. & E. 369. 


PART XV. SECT. 9, SUB-SECT. 1.— A. 

1. Whether valid .] — It 1b competent 
lor BalvorH luBtead of leaving tho 
amount of remuneration to be deter- 
^ned, to agree for a Bpocified sum. — 
Re The Marion Teller, Clarke v. 
Odette, Cass. Dig. 2nd. ed. 521.— CAN. 


PART XV. SECT. 9, SUB-SECT. 1.— B. 

7216 i. ConterUs — Necessity for ex- 
plicit statement of terms .] — A salvage 
agreement must define a speemo 
amount as to tho salvage to bo paid, or 
a rule whereby it may be determined. — 
International Wrecking & Trans- 


portation Co. V. Lobr (1886), 11 O. R. 
408.— CAN. 

PART XV. SECT. 9, SUB-SECT. 1.— E. 

m. Acquiescence in change of place 
of delivery — instance shortened — De- 
dnetion .] — In a contract for salvage 



Part XV. 

7226. Whether agreement binding — On court.] — 

The Bhitisii Empihe, No. 7230, 

7226. On persons not parties.] — The 

William Lushington, No. 7215, ante. 

7227. Where value of cargo overestimated.] 

—The Barklay (1850), 8 L. T. 178. 

7228. .] — An agreornent once made, must 

bo adhered to, whatever may be the consequent 
advantage to either party ; but a proposal made 
by one party & rejected by the other, cannnot 
influence the judgment of tlie ct., which must be 
guided solely by tlie evidence. — The Jan Hendrik 
(1863), 1 Ecc. & Ad. 181 ; 8 L. T. 334 ; 104 E. R. 
105. 

7229. Implied obligation on each party — To act 
with ordinary skill & care.] — The masters of pltL’s 
tugs hailed defts.’ ship, which had grounded on 
rocks & received damage, &, for £300 & £150 
respectively, agreed to beach her. In the course 
of the operation the servants of deft, shipowners 
on board the ship negligently failed to slip their 
cable, with the result that the ship grounded again 
in no better position than she was when the tugs 
took hold of her: — Held: (1) as pltfs. had not 
completed the work they contracted to perform 
they were not entitled to recover the sum stipu- 
lated for under the agreement ; (2) in such an 
agreement there was an implied obligation on the 
part of those in charge of tlie ship to use ordinary 
cai'e & skill in caiTying out their part of the work ; 

(3) as deft, shipowners by their negligence had 
deprived pltfs. of the opportunity of earning the 
stipulated sums pltfs. were entitled to damages ; 

(4) as in substance the tugs had completed the 

whole of what they had to do the damages were 
tlie sums of £300 & £150 respectively ; (5) as deft, 
shipowners had appeared to the writ in rent pltfs. 
were entitled to a judgment in personam against 
them for these amounts. — The Valsesia, [1927] P. 
116; 90 L. J. P. 38; 130 L. T. 544; 43 

T. L. R. 144 ; 17 Asp. M. L. C. 207. 

F, Burden of Proof, 

7230. On party alleging existence of agreement.] 

— It has boon alleged that the salvors bound 
themselves by an agreement with the master of 
The British Empire to accept a stipulated sum for 
their services. Now, the general principle with 
respect to such agreements I apprehend to be this, 
that it lies upon the party setting it up to prove 
two things ; first, that such agreement was made ; 
&, secondly, that it was just. Where there has 
been a definite distinct agreement, with ample 
time for the parties to consider what they are 
doing, the ct. will be reluctant to interfere with 
it, but only under these cii*cumstances (per CuR.). 
— The British Empire (1842), 0 .lur. 008. 

Annotation Refd. The Maegregor Laird. [1867] W. N. 308. 

7231. .] — (1) If a conversation takes iilace 

between two parties & in pursuance of that con- 
versation an act is done which is in fact the com- 
mencement of a transaction, where the evidence 
establishes the point, the ct. must assume the 
existence of an agreement & the party is not at 
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liberty to recede from the effects of such agree- 
ment (Dr. Lushington). 

(2) Semble : where steamers go out of port for 
the express purpose of rendering assistance to 
vessels represented to be in distress, the time Sc 
expense incurred in reaching the vessel is to be 
taken into the calculation in fixing the amount of 
the salvage remuneration. 

(3) The proof of the alleged agreement which 
has been set up rests with the party who has set 
it up ; & this proof must be clear & satisfactory 
(Dr. Lushington). — The Graces (1844), 2 Wm. 
Rob. 294 ; 3 L. T. O. S. 320 ; 8 Jur. 601 ; 166 
E. R. 765. 

7232. .] — Where, in salvage, an agreement 

is set up, the burthen of proving such agieement 
is on those relying upon it ; & without pro- 

nouncing the writtem agreement a forgery, the ct. 
will decide against it, as on failure of proof, unless 
clearly established by evidence. — The Resultatet 
(1853), 8 L. T. 178 ; 17 Jur. 353. 

7233. .] — The Assistance v. The Rohin- 

SONS (1859), 8 li. T. 335, P. C. 

7234. .] — It is competent to the master of 

a ship to make an agreement with salvors as to 
the remuneration for their services, & if the agree- 
ment be consistent with justice Sc equity, it shall 
bind the owners. 

In such a case the burden of proof is upon the 
parties alleging the agreement. 

The masts of a ship had been cut away, Sc she 
was making a considerable quantity of water, but, 
being laden with timber, was in no danger of 
sinking. Salvors, five in number, with their 
fishing smack of 60 tons burthen, rendered her, for 
thirty-six hours, services which in efiect amount'd 
only to towage services. Their claim included 
£34 compensation for loss of ILsh, & £25 damage to 
hawser. The ct. found that an agreement had 
been made between them & the master of the ship, 
that they should receive £150 for their services. Sc 
the ct., considering the agreement to be just Sc 
equitable, pronounced for a tender to that effect, 
with costs. Value of the property saved, £1,850. 

There may be as vahd a verbal agreement in a 
case of salvage as if it had been reduced into the 
most formal shape (Dr. Lusihngton). — The 
Arthur (1862), 6 L. T. 556 ; 1 Mar. L. C. 228. 

On party disputing validity.] — Sec Sub-sect. 1 
O. (h) iii., (c) iv., post, 

(L Avoidance of Agreement, 

(a) In General, 

7235. Validity of agreement — Necessity for 
mutual understanding & good faith.] — (1) I enter- 
tain no doubt whatever, that an agreement of this 
description can be legally made between a master 
of a A essel in distress, Sc persons ail ording a salvage 
assistance, provided there be a clear understand- 
ing of the nature of the agreement ; that it is made 
with fairness & impartiality to all concerned ; & 
that the parties to it arc competent to form a 
judgment as to the obligations to which they are 
binding themselves (per Cur.). 


where the parties acquiesce in a change 
of the place of delivery, a deduc.tion 
must be made if the distance is short- 
ened by the change. — Reid Wrecking 
C o.. Ltd. v. The John B. Ketcham 
2nd (1911). 13 Kxch. 0. R. 413.— CAN. 


PART XV. SECT. 9, SUB-SECT. 1.— F. 

7230 i. On party alleging existence of 
agreement,}— Tho ct. will uphold an 
agreement for salvage, if It be clearly 
understood by tho parties, but tho 


proof of the agreement lies on the party 
setting it up, even although he has 
omitted to jdead it. — T he Briton 
(1853), 5 Ir. Jur. 170. — IR. 

PART XV. SECT. 9, SUB-SECT. 1.— 
G. (B). 

n. Validity of agreement — Agreement 
editable at time of making — Super- 
vening difflevUies affecting execution ,] — 
If an agreement for salvage service was 
just &, reasonable when entered into, 


it will not bo disregarded because some- 
thing has happened subsequently, or 
some contingency, of which one party 
or tho other has token the risk, has 
occurred to make It more onerous on 
one or tho other than was anticipated 
when it was entered into. — The 
Dracona V. Connolly (Que.) (1896), 
5 Exch. C. R. 207.— CAN. 

o. .] — salvage 

agreement is not to bo sot aside by the 
increase of any diffloulties existing at 
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Sect, 0 . — AffreetnoUs as to salvofje: Svb-sect. 1, O, 
(a), (b) ii, Hi., (c) & (d),] 

(2) It is the very nature of agreements of tins 
kin(^ to fix a stated sum as a compensation for a 
stated service, & the parties who enter into the 
engagement take the risk of any change of cir- 
cumstances which may in effect alter the extent 
of the stipulated service. ... If the vessel had 
floated off the rocks immediately after the 
agreement was signed & before the services of 
the salvors commenced the master . . . would 
have been bound to pay them the stipulated 
sum. Can it be doubted that the salvors . . . 
were equally bound to fulfil their part of the con- 
tract, although much greater difficulties might 
have been introduced into its performance than 
were originally contemplated (per Oxtr.). — The 
True Blue (1843), 2 Wm. Rob. 176 ; 2 Notes of 
Cases, 413 ; 3 h. T. 182 ; 7 Jur. 756 ; 166 E. R. 
721. 

Jmwfaiions : — As to (1) Apld. The Waverlcy (1871), L. R. 3 

A. & K. 36{). As to (2) Apld. The I. C. Potter (1870), L. 11. 

3 A. & E. 292. ConsA The \Vaverlc 3 ’^ (1871), L. 11. 3 

A. & E. 309. Generally, Re!d. The Catheriue (1848), 12 

Jiu*. 082. 

7236. Must be just & equitable.]— The 

Alpha (1849), 8 L. T. 178. 

7237. .]— The Krone (1849), 8 L. T. 

178. 

7238. Agreement upheld — Unless manifestly 

inequitable.] — The Henry, No. 7216, ante, 

7239. ^ — .] — ^Where an agreement 

for salvage services is clearly established, the ct. 
will uphold it, unless wholly inequuable, & will not 
set it aside on the ground that it is a hard bargain. 
—The FmEFT.Y (1857), Sw. 240 ; 29 L. T. O. S. 
147; 166 E. R. 1116. 

7240. .] — (1) An agreement dis- 

honestly made by the master of a ship to secure 
to so-called salvors an excessive reward is not valid 
against the owner of the ship. 

(2) The ct. is very much indisposed to set aside i 
an honest agreement, but it must be satisfled that 
the aj^eement is honest. Where there is any 
doubt its rule is to adhere to the agreement ; & the 
ct. would be just as ready, in favour of salvors, to 
set aside an agreement, if satisfled that it was , 
wholly inequitable (Dr. Lushington). — The Theo- 
dore (1858), Sw. 351 ; 166 E. R. 1163 ; sub nom, 
'I’HE Ph.ot V, The Theodore, 8 L. T. 335. 
Annotations :—As to (2) Apprvd. The Medina (1876), 2 P. D. 

Refd. The Woosungr (1876), 1 P. D. 260. 

7241. ,] — salvage agreement 

will be upheld, unless proved to be very exorbitant, 
or to have been obtained by compulsion or fraud. 

The principle on which the court acts is, that 
if satisfied that an agreement has been maiie, it 
mil carry it into effect unless totally contrary to 
justice Ac the equity of the case ; but the owner 
of the ship, against whom the agreement is 
attempted to be eufoi‘ccd, may show that it was 
improperly obtained. ... It is very important to 
the due administration of justice to bear in mind 
on whom the burthen of proof falls. The witnesses 
on the part of the owners have sworn one way, & 
are directly contradicted by the salvors ; the 
burthen of proof is on the former (Dr. Lushing- 
ton).— The Helen Ac George (1858), Sw. 368; 


160 E. R. 1170 ; sxib nom. The Argo v. The 
Helen & George, 8 L. T. 335. 

Annoiatioti: — ^FoUd. The Woosung (1876), 1 P. D. 260. 

7242. .] — The MACGREGOR Laibd» 

[1867] W. N. 308. 

7243. ,] — ^Akbrblom v. Price, 

No. 6868, ante, 

7244. .] — Defts.’ steamship, 

valued with cargo Ac freight at £43,748, broke down 
in the South Atlantic, Ac her master, in the expecta- 
tion of getting the engines again to work, signed 
an agreement with a passing steamer, the first 
salvors, to pay £500 for half an hour’s towage. 
J ust after the expiration of that period, the hawser 
broke killing the chief officer of the first salvors, 
injuring two other persons Ac doing damage. The 
fhst salvors thereupon declined to render any 
further assistance, Ac, the attempt to get the 
engines to work having proved unsuccessful, a 
French mail steamer, the second salvors, which 
had in the meantime come up, towed the defts.’ 
vessel 255 miles to a place of safety. At the trial 
defts. objected that no salvage st^rvices werti 
rendered by the fir*st salvors, that the towage was 
without benefit, Ac the sum claimed exorbitant : — 
Held : the agreement was not manifestly unfair 
or unjust, Ac, though defts. had derived no benefit, 
the stipulated service liaving been performed, tlie 
first salvors were entitled to the agreed sum of 
£500. 

The duration of salvage services in very many 
cases is not the true criterion of their value 
(Bruce, .T.). — The Stratiigarhy, [1895] P. 264 ; 
72 L. T. 900 ; 11 T. L. R. 382 ; 8 Asp. M. L. V, 
19 ; 11 R. 78,3. 

Annotation The Altair, [1897] P. 105. 

7245. Effect of change of circumstances — Task 
of lesser magnitude than expected— Ship refloated 
before any service rendered.] — The True Blue, 
No. 7235, ante, 

7246. Task of greater magnitude than 

expected.] — The True Blue, No. 7235, ante, 

7247 . .] — ( 1 ) An agreement to perform a 

service of a salvage nature for a specific sum is not 
to be lightly set aside, either because the weather 
became tempestuous, or because the vessel was 
longer in arriving at a port of safety than might 
reasonably liave been anticipated. 

(2) The ct. will not favour a claim for salvage 
by a party originally engaged as a pilot ; but at 
the same time pilots are not to be compensated 
by mere i)ilotage remuneration for salvage services. 
— Halsey v, Albertuszen, The Jonoe Andrtes 
(1857), 11 Moo. P. C. 0. 313 ; Sw. 303 ; 30 L. T. 
O. S. 251 ; 6 W. R. 198 ; 14 E. K. 714, P. C. 
Annotations : — As to (1) Refd. The GalaUja (1858), Sw. 349 ; 

Tho Maogrogor Laird, [1867] W. N. 308 ; Tho Wavorley 

(1871). L. It. 3 A. &K. 369. 

7248. .] — An agreement for salvage 

services will not, if just at the time when it was 
made, bo subsequently set aside because the 
services have been of longer duration than the 
salvors expected at the time when the agreement 
was entered into. 

The C, grounded on Shoeburyness sand, the 
T, agreed for £80 to take her off & up to Gravesend. 
The services lasted during five tides, & the T, also 
fetched two barges, & on behalf of the C, engaged 
another steam tug JG/., to assist. The value of the 


the time of the contract. — T he Briton 
(1863), 5 Ir. Jut. 170.— IR. 

p. Diirm.i— C onnolly v. The 

Dhacona (1896), 5 Exch. C. R. 146.— 



weather parted both anchors & 
grounded near the beach. Tho wind 
was rising Sc the ship was in a position 
of increasing peril. The captain of a 
tng came to the ship’s assistance, but 
refosed aid unless the master agreed 
to pay £2,000. The master protested, 
but toe captain of the tug threatened 


to leave unless a clean contract was 
signed. The master ultimately signed 
an unconditional proiniso to pay the 
amount, saying at tho time that, 
though ho did so, the money would 
never be paid. With the assistanoo of 
another tug, which was acting in 
oonoort with the first tug, the ship was 



859 


Part XV. — Salvaor. 


property to wliich the services were rendered was 
£12,000. £130 was awarded to the E. As to 
the sum of £80 tendered was held sufficient. — 
The Cato (1866). 35 I.. J. Adm. 116. 

Wliere an agreement to 

lix the amount of the remuneration to be paid for 
salvage services has been deliberately entered into 
at the time of the commencement of the danger 
between perfectly competent parties, the ct. will 
not allow the agreement to be set aside, merely 
because the execution of it has turned out more 
difficult than was anticipated at the time of making 
the contract. 

(2) It is no ground for claiming extra salvage 
remuneration that the service was prolonged, & 
became more difficult. — Tjie Waveuley (1871), 
L. R. 3 A. & E. 369 ; 40 L. J. Adm. 42 ; 24 L. T. 
713 ; 1 Asp. M. I.. C. 47. 

Annotations: — As to (1) Apld. The Westbemrno (1889), 14 

P’ M(5cllna (1870), 1 


7250. Parties not contracting on equal terms.l — 

The RiAi/ro, No. 7276, />o.s7. 

7251. Agreement for salvage of ship Irrespective 

of cargo.] — ^Agreements for tlie salvage of tin* 
ship, irrespective of the cargo on board at the 
time, not allowed by the ct. — The Westminster 
(1841 ), 1 Wm. Rob. 229 ; 8 L. T. 153 ; 166 E. R. 558. 
Annotations The Diamond (184r)), 9 Jur. G94 : The 

Ellon, 11891J P. 2(5/1. 


(h) Misrepresnita1\o}( and Fraud, 
i. In (ieneral. 


See^ generally, Misrepresentation & Erapi^, 
AV)1. XXXV., pp. 6-84, Nos. 1 et seq, 

7252. General rule — Avoidance of agreement.] — 
The Margaret (1842), 3 L. T. 182. 

7253. .] — The Repulse, No. 7224, an/c. 

7264. .] — The Henry (1851), 16 

L. T. O. S. 553 ; 15 ,Jur. 183. 


7255. .] — The Helen & George, No. 

7241, ante . 


ii. Particular Inslances, 

7256. Bribery — Of agents of salved vessel.] — 

A Portuguese vessel came on shore at Dungeness. 
Tlie mast/cr, not being able to speak English, 
accepted the services of the district agent of tlie 
Portuguese Vice-Consul, who entered into an 
agreement for the assistance of a steam tug, for 
the sum of £600, on the condition that £50 should 
be returned. The steamer got the vessel off A 
brought her into a place of safety. On the ship 
being sued in the Admlty. Ct., the owners clisputed 
the agreement, & tendered £250. The Ct. set 
aside the agreement as corrupt, & pronounced for 
the tender. — The Crus V. (1862), Lush. 583 : 
167 E. R. 266. 

7257. Of master of salved vessel.] — (1) The 

provision in 25 & 26 Viet., c. 63, s. 49, extending 
the jurisffiction of the justices in salvage ctises to 
all cases in which the value of the property saved 
does not exceed £1,000, merely extends & applies 
the regulations in 17 & 18 Viet., c, 104, s. 404, 
respecting appeals for claims not exceeding £50 
to cases in which the value of the ship & freight 
is under £1,000 ; but does not make the appeal 
depend on the claim being for £50 & upwards, & 
the value of the property saved being £1,000 & 
upwards. Salvors claimed before the justices 
£56 under a written agreement, £5 of which was 
admitted to bo due to them : — Held : the “ sum 
in dispute ” exceeded £50. 


(2) Evidence has been given before this ct., by 
the master of the Generous, that he was bribed 
by a promise of £10 to sign this agreement. . . . 
It is not necessary to go into details ; but the 
whole circumstances attending the manufacture 
of this agreement are fraught with suspicion. I 
am of opinion that, having regard to these circum- 
stances, the ma^trates erred in sustaining this 
agreement as binding upon the owners of the 
Generous (Sir Robert Phillimore). — ^The Gene- 
rous (1868), L. R. 2 A. & E. 57 ; 37 L. J. Adm. 
37 ; 17 L. T. 552 ; 16 W. R. 519 ; 3 Mar. L. C. 
40. 

Annotation: — As to (1) Reid. The Caledonia (1869), 42 L. J. 

Adm. 1.3, n. 

7258. .] — In a case arising out of an 

alleged agreement for the apportionment of a 
salvage award, evidence, to some extent conflicting, 
was given that before the salvage services were 
rendered an arrangement was made between the 
master of the vessel to be salved & the salvors 
that tlie mast-tT should be paid 5 per cent, of tlie 
salvage award. Scnthle : if an agreement to this 
effect were iirovc^d, it wrould amount to misconduct 
on the part of the salvors, for which in all prob- 
ability they would forfeit all right to salvage 
whatever. — The Kolpino (1904), 73 L. J. P. 29. 

7259. Dishonesty of master of salved vessel — 
Excessive reward to salvors.] — The Theodore, 
No. 7210, aide. 


iii. Burden of Proof, 

7260. On party imputing fraud.] — The Henry, 
No. 7216, ante, 

(c) Missialenmvl and Non-Disclosure, 

7261. Whether agreement void.] — T he Henry 
(1851), 16 L. T. O. S. 553 ; 15 Jur. 183. 

7262. .1 — The Assistance v. The Robin- 

sons (1859), 8 L. T. 335, P. C. 

7263. .] — The Margaret (1842), 3 L. T. 

182. 

7264. Non-disclosure of slight leak of 

vessel.] — The first consideration for the ct. to 
dispose of is this — was there any such concealment 
prior to entering into the agivement which would 
justify the parties who signed that agreement 
in saying, w^e laboured under deception practised 
upon us? That deception is said to consist of 
tw^o things : first, that the bowsprit had sprung ; 
&, secondly, the quantity of water made. I am 
clearly of opinion that, neither of these circum- 
stances can vitiate the agreement (Dr. Lush- 
INGTON). — The ,Tonge Andrtes (1857), Sw. 220 ; 
166 E. R. 1108 ; suh nom. The Jonge Andries, 
JfiLSEY V. Alrertuszen, 30 L. T. O. S. 251 ; 
affd„ 11 Moo. P. O. 0. 313, P. (\ 

Annotations : — Refd. The Galatea (1858), Sw. 349; The 
Mactfw^pror Laird, fl 867] W. N. 308 ; The IVaverley (187 1 ), 
L. U. 3 A. & E. 369. 


{d) Supervening Circumstances rendering Per- 
forma nee Impossible, 

7265. Agreement void.] — Where the master of 
a ship has agreed t o tow a ship wiiich is in distress 
to a named port for a fixed sum, such agreement 
is binding on the parties to it, even though by 
reason of an increase in the weather the perform- 
ance of the agreement becomes more onerous 
than was originally contemplated ; but if super- 
vening circumstances are such as to render the 
performance of the contract nauticaUy impossible, 


towed off & taken to n place of safety. 
The ct. i-efused to enforce the written 
agreement, & awarded the salvors 


£1,000, as a fair & reasonable reward 
for their services, being not more than 
one -fifth of the value of the salved 


vessel, her cargo & freight. — B lack- 
burn V. Mitchell (1 897), 1 4 S. C. 338 ; 
7 O. T. Ii, 362.— S. AF. 
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Scd* 9 . — Agreements cts to salvage: Suh^secU 2, A., 
B, <& C. ; svh-sect, 3, A, d: B,] 

7290. .] — In cases of salvage, the master of 

the salving vessel may bind his own interest, & the 
interest of his employers, by an agreement with 
the owner of the vessel saved as to the quantum of 
salvage to be paid, but such agreement will not 
be conclusive upon the rest of the crew if made 
without their sanction & concurrence. — The 
Britain (1839), 1 VVm. Bob. 40 ; 7 L. T. 224 ; 160 
E. B. 489. 

Annotations: — Coiud. Tbo Macffi*cgor Laird, {1867] W. N. 

308 ; The Friesland, 11004] 1\ 345. Reid. The Sarah 

Jane (1843), 2 \Vm. Hob. 110; The City of Calcutta 

(1898), 79 L. T. 517. 

7291. .] — The master of a ship may bind 

the owner, in salvage cases, by an agreement ; but 
he cannot bind the crew without their express 
authority. The cotu*t must protect the interest 
of sailors. — T he Sarah Jane (1843), 2 Wm. Rob. 
110 ; 3 L. T. 182 ; 106 E. R. 690. 

Annotations: — Consd. The Maegregor Laird, [1867] W. N. 

308 ; The Friesland, [1904] P. 345. 

7292. .] — The Henry, No. 7210, a^ite. 

7293. .] — The Africa, No. 7074, ante, 

7294. .] — The Nasmyth, No. 7301, posf. 

7295. .] — Where the services of a salvor was 

discontinuous, & an amotmt was tendered & paid 
into ct. representing the sums ag^ed upon, by the 
master of the salving vessel, with the master of 
the salved vessel, as the reward to cover valuable 
services rendered prior to the agreement, as well 
as the successful services subsequently rendered : 
— Held : the tender must be rejects d, & a salvage 
award made in respect of the servic ‘S prior to tlie 
agreement, as the owner & crew of the salving 
vessel had acquired vested rights which the master 
of the salving vessel had no authority to bargain 
away, but the amount fixed by the agreement 
must stand in respect of the subsequent services. — 
The Inchmaree, [1899] P. Ill ; 68 L. J. P. 30 ; 
80 L. T. 201 ; 8 Asp. M. L. C. 486. 

A nnotatUm Apld. The Friesland, [1901] P. 315. 

7296. Owner easily accessible.] — (1) Salvage 

services had been rendered to a vessel by several 
sets of salvors off Ramsgate. Tlie owners of the 
vessel summoned a meeting of the Comrs. of 
Salvage for the Cinque Ports to adjudicate the 
matter. No notice of the intended meeting was 
given to any of the salvors, & it was proved that 
it was not usual to give any such notice. 

At the meeting of the Comrs. one set of salvors 
was unrepresented, but it was proved that they 
were awai*e of the meeting, & were at hand. The 
Comrs. made an award upon tlie whole matter. 
The salvors so um*ei>resented refused to accept 
their share of the money awarded, & brought their 
action in the Admlty. Court : — Ueld : the award 
was no bar to the action, pltfs. not having been 
parties to the first decision. Qu, : whether the 
master of a ship is the agent of the owner to com- 
promise a salvage claim, the owner being at hand, 
& giving no authority. 

(2) Although the master of a slxip is on land as 
at sea agent for the crew to bind them by agree- 
ment in respect of salvage compensation, I doubt 
whether he is agent for the owner for that purpose 
wlien the owner is at hand & gives him no authority 
(Du. Luhhington). — The Elise (1859), Sw. 436 ; 
166 E. B. 1203. 

7297. Agreement must be equitable.] — 

Tup: Ai:thur, No. 7234, ante. 


7298. Agreement for life salvage.] — The 

Rbnpob, No. 7199, ante. 

7299. Submission to arbitration.] — The 

City op Calcutta (1898), 79 L. T. 617 ; 16 
T. L. R. 108 ; 8 Asp. M. L. C. 442, 0. A. 

B. Master and Crew. 

7300. Authority of master to bind crew.] — The 

Elise, No. 7296, ante. 

7301. .] — The master of a ship rendering 

salvage services has authority to bind his crew as 
well as his owners by an agreement with the 
master of the vessel to wliich the services are 
rendered as to the amount to bo paid for such 
services. — T he Nasmyth (1885), 10 P. D. 41 ; 64 

L. J. P. 03 ; 52 L. T. 392 ; 33 W. B. 736 ; 5 Asp. 

M. L. C. 364. 

Annotation : — Consd. The Fricsluud, [1004] P. 345. 

7302. Necessity for express authority.] — 

The Britain, No. 7290, ante. 

7303. .] —The Sarah Jane, No. 7291, 

ante. 

7304. Future as distinct from past salvage 

services.] — The Inchmaree, No. 7295, ante. 

7306. Authority of owner to bind master & 
crew.] — In an action for salvage brought by the 
master & crew of one fishing vessel against tlie 
owner of another such vessel deft, sought to prov(^ 
that pltfs. had, by acquiescence, agrtH'd to be 
bound by an agrc'ement alleged to have been 
arrived at by the respective owners, by which all 
questions of salvage were to be referred to the 
arbn. of the C(>mmitt(*e of ilie mutual insui*ance 
clubs in wJiicli the vessels were respectively insured. 
The ct. found that pltfs. had not so agreed to be 
bound.— The Margery, [1902] P. 157 ; 71 L. J. P. 
83 ; 86 L. T. 863 ; 50 W. B. 654 ; 9 Asp. M. I.. C. 
304, D. C. 

Anndaiions : — CJonsd. The Fiiesland, [1904] P. 345. Refd. 
The Leon Blum (1915), 85 L. J. P. 1. 

7306. Future as distinct from past salvage 

services.] — The owners of a vessel may bind the 
master & crew without their assent by an agree- 
ment with otlier parties as to future but not as to 
past salvage services. — The Friesland, [1904] P. 
345 ; 7.3 L. J. P. 121 ; 91 L. T. 324 ; 20 T. L. B. 
699 ; 10 Asp. M. E. C. 9. 

7307. — — “ Agreement for arbitration by mutual 
insurance club.] — The Alice Biciiakuson (1865), 
3 Mar. L. C. Digest, i). 68. 

7308. .] — The Margery, No. 7305, 

ante. 

7309* Authority of owner’s agent to bind master 
& crew.]— The Powerful (1860), 8 L. T. 335. 

C. Salvors, 

7310. Necessity for acceptance of agreement.] — 

(1) The owners of boats rendering a salvage service, 
not having been personally present at the time the 
service is rendered, are not entitled to sue as 
salvors. 

In order to entitle a person to share as salvor, 
he must, I conceive, have bijiui personally engaged 
in the service (Dr. Lushington). ^ 

Some remuneration, however, is due to them for 
the use of their boats, by way of equitable com- 
pensation. 

It is not necessary, I conceive, that the distress 
should be actual or immediate, or that the danger 
should be imminent & absolute ; it will be suffi- 
cient if, at the time the assistance is rendered, 
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t. Oentral rule.] - An ai^roemont made with some of the crew of a Halvbig Hhlp, la not binding on tlie remainder of the 
crew.— The Sansone (1861), 3 Ir. Jur. 258.— IR. 
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the ship lias encountered any damage or mis- 
fortune which might possibly expose her to destruc- 
tion if the services were not rendered (Dr. Lush- 

INGTON). 

(2) No person can be legally bound by any con- 
tract unless he has entered into it himself per- 
sonally or through a duly authorised agent, or has 
by his own act subsequently ratified that contract. 
The salvors themselves have repudiated through- 
out that they ever authorised W. T. to act for 
them in the matter, & the agreement has never 
been confirmed or in any matter ratified by them ; 
it must therefore fail for want of authority (Dr. 
Lubhington).— The Charlotte (1848), 3 Wm. 
Hob. 08 ; 6 Notes of Cases, 279 ; 11 L. T. O. S. 
473; 12Jur. 567 ; 106 E. R. 888. 

AmwlatUm : — Aft to (1) GoiUld. Turnbull v. Strathnaver, The 
Btrathnaver (1875), 1 App. Gas. 58. 

7311. Concealment of material fact from salvor.] 

— The Assistance v. The Robinsons (1859), 8 
L. T. 335, P. C. 

7312. Right of one salvor to bind another salvor 
— Necessity for specific authority.] — The Assist- 
ance V. The Robinsons (1859), 8 L. T. 335, 
P. C. 


Hub-sect. 3. — Aghkements for Ai^boktionment. 

A. In General. 

7313. Whether binding — Must be equitable.] — 

The Beulah, No. 6939, ante, 

7314. .] — An agreement between 

salvoi's & the agent of the salving ship to leave the 
amount of their reward to his deteimi nation : — 
Held : inequitable &; void. — T he Enciiantrpjss 
(I860), Lush. 93 ; 30 L. J. P. M. & A. 15 ; 2 L. T. 
574 ; 167 E. R. 49. 

Aniwtatinm : — Consd. The Gan;? 0 H (1869), L. II, 2 A. & E. 

;i70. Refd. The Wavcrlcy (1871), L. H, 3 A. & K. .‘{69 ; 

The Afrika (1880), 5 P. D. 192; The City of Chester 

(1884), 9 r. 1). 182 ; The Wilhelm Toll, (18921 P. 337. 

7315. .] — Where salvors have entered 

into an agreement as to the apportionment of 
salvage, which in the opinion of llie (/t. of Admlty. 
is equitable, not obtained by coercion, the ct. 
will uphold the agreement, & ajiportion the salvage 
awarded in accordance thcre^vith. 

Where the High ('t. of Admlty. lias made 
decree awarding salvage upon values fiu*nishcd 
by the respective owners of the ship, freiglit, & 
cargo, & accepted by the salvors, & aftewards it 
is discovered by the owner <)f cargo that he has 
been ordered to jiay upon the value of the cai’go 
without deducting the freight due upon delivery, 
the ct. has power to will, if it sees fit, reduce the 
amount of salvage, & vary the proportions payable 
by the respective o\\Tiers. — The James Ahmsthong 
(1875), L. R. 4 A. & E. 380 ; 33 I.. T. 390 ; 3 Asp. 
M. L. C. 40. 

Aviiotniimi : — Refd. The Georg, [1894] P. 330. 

7316. Agreement made prior to time 

of rendering of service.] — (1) In apportioning a 
salvage award, the ct. will not consider itself 
hound by an agreement made out of ct. between 
the ownei’s & crew prior to the time when the 
salvage service was rendered. 

A scale of apportionment drawn up under such 
an agreement overruled, & a fresh apportionment 
made by the ct. 


(2) The owners of fishing vessels are entitled 
to a more liberal allotment than the owmors of 
other vessels, because their occupation is inter- 
rupted, & secondly, because the expense of navi- 
gating them is longer than in ordinary cases, so 
far as regards the wages of the mariners (per 
CuR.). — The Loui«a (1843), 2 Wm. Rob. 22; 2 
Notes of Cases, 149 ; 166 E. R. 664. 

Annotaiiems :—A8 to (1) Consd. The Wilhelm Tell, [1892] P. 

337. Befd. The Enchantress (1860), Lush. 93. 

7317. Effect of fraud or concealment.] 

— (1) 17 & 18 Viet. c. 104, s. 182, does not prevent 
seamen who are entitled to recover salvage re- 
muneration from entering into an arrangement 
through their solr. for the apportionment of the 
amount due to them. 

(2) WTiere the owners of a ship have received a 
lunip sum in respect of services rendered by their 
ship, master & crew, & have paid over to the crew 
a i)ortion of such sum, wliich the crew, acting 
under the advice of their own solr., have accepted 
in settlement of their claims for salvage, the ct. 
will not, where the portion so paid over is not 
extravagantly small, disturb the settlement in the 
absence of fraud or concealment. — The Afrika 
(1880), 5 P. D. 192 : 49 L. J. P. 63 ; 42 L. T. 403 ; 
4 Asp. M. L. C. 266. 

Annoiaiion : — Refd. The Wilhelm Tell, [1892] P. 337. 

7318. Protection of seamen from im- 

provident arrangements.] — The Wilhelm Tell, 
No. 7324, post. 

7310. Additional salvage outside agreement by 
one party — Whether other party may share in 
reward.] — (1) When persons agree to render a 
salvage service & to apportion the salvage in a 
particular way, & further salvage services are 
rendered, not contemplated by the agi’oement, the 
whole body of salvors are entitled to share in the 
reward, & not only those actually engaged in the 
! further salvage operations. 

(2) Costs of all parties were ordered to be paid 
out of fund in ct., except deft.'s, in consequence 
of his misconduct to his co-salvors. — The Cadiz 
& The Boyne (1876), 35 L. T. 602; 3 Asp. 
M. L. C. 332. 

What deductions allpwable.] — See Nos. 7324- 
7327, post. 

As to apportionment, generally.] — See Sect. 11, 
post. 

B. Waiver of Claim hy Seamen. 

See 1894 Act, s. 156 (1), (2). 

7320. General rule — Agreement for waiver not 
binding.] — (1) In order to deprive a seaman of his 
right to share in salvage, neither tlie agreement 
for tJie vessel to be employed in salvage services, 
nor the stipulation that the seaman shall waive his 
claim for salvage, need be in writing to satisfy 
25 & 26 Viet. c. 63, s. IS, but both must bo clearly 
proved by tliose who dispute the seaman’s right. 

(2) By the ancient law of the High Ct. of Admlty. 
as well as by statute law prior to 25 & 26 Viet, 
c. 63, s. 18, any stipulation by which a seaman 
agrees to abandon a claim for sab^age was invalid. 

(3) The burden of proof is upon those who now 
assert such an agreement to show, not merely the 
existence of the agi*eement, but that the seamen 
were fully aware of all its consequences. — The 
Pride of Canada (1863), Brown. tVe Lush. 208 ; 


PART XV. SECT. 9, SUB-SECT. 3.— A. 

a. Whether biTuUng—nepugnarU to 
general principle — Prejudicial to puhlic 
intcrefft.]-- Special agrooments with 
the owners by the masters of a tiig 
steamer to a percentage on the oarii- 
IngH of the tug, & by seamen to lu- 


creased wages for foregoing all claims 
for salvage, will not be upheld by the 
Gt. of Admlty., as being repugnant to 
general principle, & prejudicial to the 
pubUo interest, & as the effect of such 
agreements would be to take away 
from the actual salvors the motives of 
all enterprise & energy, — T he Mary- 


ANNE (1863), 16 Ir. Jur. 60; 11 L. T. 
85.— IR. 

PART XV. SECT. 9, SUB-SECT. 3.— B. 

7320 1. General rule — Agreemeftt for 
trnieer not binding.] — The Maryan nk 
( 1863), 16 Ir. Jur. 60 ; 11 L. T. 85,— IR. 
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Sect. 9. — Agreeimnta as io salvage : Svh-secU 3, B., 
C. jD. SecU 10: SvJb-sects. 1 <£: 2, -4. cfc B. 

(a) (&)0 

3 New Rep. 93 ; 9 L. T. 546 ; 1 Mar. L. C. 406 ; 
167 E. R. 338. 

AnnoUUions: — As io (1) Refd. Tho Gangos (1869), L. 11. 2 

A. & E. 370. As to (2) Refd. The Wilhelm Toll, [1892J P. 

337. Generally, Refd. The llosario (1876), 2 P. D. 41. 

7321. .] — The Alice Richardson 

(1865), 3 Mar. L. C. Digest, p. 68. 

7322. .] — (1) Where a vessel carrying 

cargo was being towed under a contract made 
between the owners of the tug & the owners of the 
vessel in tow on the terms of “no cure, no pay, 
no salvage charges,” & before the towage came to 
an end, the vessel was in danger, & salvage 
services were rendered by the tug to ship & cargo : 
— Held : the owners of the tug & her master & 
crew were entitled to maintain an action to recover 
salvage remuneration from the owners of the cargo. 

(2) Even if the seamen had been persuaded to 
join in the agreement, by which it is said they 
abandoned or precluded themselves from claiming 
salvage reward, such an agreement would be wholly 
inoperative (Evans, P.). — The I^eon Blum, [1915] 
P. 290 ; 31 T. L. R. 582 ; 13 Asp. M. L. C. 273, 
G. A. 

7323. Application of rule — ^Agreement by solicitor 
acting for seamen.] — The Afrika, No. 7317, ante. 

7324. What deductions by owner allowable 

— Cost of repair.] — (1) The owners, master & crew 
of one of these trawlers were awarded the sum of 
£1,000, &, in accordance with the articles of a^ee- 
ment, the master, mate, & boatswain were entitled 
respectively to a share of salvage oi 10, 7, & 3 per 
cent. 

On motion on behalf of the master, mate, & 
boatswain for such an apportiomnent, as to the 
ct. should seem just, of the £1,000 less unrecovered 
costs, & for a declaration that appets. were not 
bound by the articles to receive only the propor- 
tions of salvage set out therein against their 
]*espectivc names : — Held : as Merchant Shipping 
Act, 1854 (c. 104), s. 182, did not prevent seamen 
entering into an equitable arrangement for the 
apportionment of salvage, therefore, though the 
trawler in question was not within s. 18 of the 
amending Act of 1862, the apportionment of 
salvage contemplated by the articles was not 
contrary to law, & being, in the opinion of the 
ct., equitable, was binding. 

The policy of the law is to protect seamen from 
improvident arrangements (Gorell Barnes, ,T.). 

(2) The master & mate were paid wages on the 
footing of a share of the fishing profits, but the 
boatswain received so much per week ; & the 
owners of the trawler, in arriving at the nett sum 
to be apportioned, claimed to deduct the cost of 
repairs for damage sustained by the vessel in 
rendering the salvage services, & as against the 
boatswain, certain other sums for loss of profits, 
time, etc. : — Held : these deductions could not 
be allowed, as the agreement for a certain share 
of the salvage meant a share of the sum awarded 
less any unrecovered costs in obtaining the award. 

Semble : the provisions of s. 182 of the Merchant 
Shipping Act, 1854, & of s. 18 of the amending Act 
of 1862, do not apply to a master. — T he Wilhelm 
Tell, [1892] P. 337 ; 61 L. J. P. 127 ; 69 L. T. 


199 ; 41 W. R. 206 ; 7 Asp. M. L, 0. 329 ; 1 R. 
551. 

AnnotcUion : — As to (2) Apld. The Saltbiim (1894), 71 L. T. 

19. 

7825. Loss of profits.] — T he Wil- 

helm Tell, No. 7324, ante. 

7326. Unrecovered costs In obtaining 

award.] — T he Wilhelm Tell, No. 7324, ante. 

7327. Agreement for deductions by owner.] 

— (1) An agreement by which a seaman stipulates 
that he shall be entitled to liis proportion of a sum 
awarded for salvage services, calculated not upon 
th^ amoimt awarded but upon so much of that 
amount as remains after certain deductions have 
been made, is inoperative by virtue of 17 & 18 
Viet. c. 104, s. 182. 

(2) Semble : clauses respecting deductions that 
are to be made inserted in such an agreement, 
without the consent of all the parties interested, 
are interlineations & alterations within 46 & 47 
Viet. c. 41, s. 22, & are therefore void. — The 
Saltburn (1894), 71 L. T. 19 ; 7 Asp. M. L. 0. 
474 ; 6 R. 702. 

7328. Agreement by crew of salvage service 

vessel — Necessity for writing.] — The Pride op 
Canada, No. 7320, ante. 

7329. Burden of proof.] — T he Pride 

OP Canada, No. 7320, ante. 

7330. .]— 17 & 18 Viet. c. 104, s. 182, 

&; 25 26 Viet. c. 63, s. 18, do not fetter the dis- 

cretion of the ct. upon the subject of these agree- 
ments, but their effect is to render such agreements 
not illegal, «fc to place them on the same footing on 
which they stood before any legislation on tho 
subject. '' 

Pltf. was temporary master of a steam tug in 
the place of B., & without any extraordinary 
exertion or peril rendered salvage services to a 
vessel in distress. The steam tug belonged to a 
CO. whose business it was to render towage & 
salvage services to vessels in distress. The seamen 
employed by the company were paid, according to 
a special agreement, certain fixed wages & a fixed 
rate of poundage on all towage & salvage money 
earned by the tug. Pltf. knew that B. was em- 
ployed under this agreement. Pltf. claimed salvage 
remuneration independently of the agreement : — 
Held : the agreement, as it did not appear to be 
inequitable, was valid, & pltf. was bound by it, & 
therefore could not maintain his claim for salvage. 
— The Ganges (1869), L. R. 2 A. & E. 370 ; 38 
L. J. Adm. 61 ; 22 L. T. 72 ; 3 Mar. L. C. 342. 
Annotation .'—'RM, Tho Wilhelm Toll, [1892J P. 337. 

C. Assignment or Sale of Salvage Reward before 
Accrual. 

See 1894 Act, s. 212. 

7331. Whether binding.] — A cause of distribu- 
tion of salvage was instituted on behalf of some of 
the crew of a steamship against the owners of the 
steamship. The owners of the steamship appeared 
to defend the suit, &; in their statement of defence 
alleged in effect that, subsequently to the salvage 
services, but before any amount had been paid in 
respect of such services, fourteen of pltfs. ttad by 
deed, in consideration of sums varying from £L to 
10s. paid them by defts., assigned to defts. all their 
respective shares of salvage reward. Pltfs, de- 
murred to the paragraphs of the statement Of 


7329 i. Applicalion of rule — Agree- 
ment by crew of salvage service vessel — 
Jlnrdt^n of proof .] — A salvage co. salved 
a vessel under a contract made with 
the master after the vessel had nm on 
to a root, the remuneration, payable 
only if the operation was successful ; 
to be ftxcd by agreement or arbn. The 


operation liavlng been successful, & 
the sum payable to the salvage co. 
having been fixed by orlm., members 
of the crew of one of the co/s tugs 
which had taken part^ in the operation 
brought an action against the co.. in 
which they claimed a share of tho sum 
so fixed : — Held : as defenders had 


failed to prove any figroemcnt with the 
crew by which tho latter abandoned 
their right to salvage, pursuers, al- 
though employed to do salvage work, 
wore entitled to a portion of the sum 
fixed by the arbiter. — N ioroison v, 
Leith Salvage tSc Towage Co., Ltd., 
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defence containing these allegations. The ct. 
sustained the demurrer.— The Rosario (1876), 
2 P. D. 41 ; 46 L. J. P. 52 ; 35 L. T. 816 ; 3 Asp. 
M. L. 0. 334. 

Annotation Reid. The WUholm Tell, [1892] P. 337. 

D. Local and Ctistomary Agreements, 

7332. Validity — Dependent on equitability.] — 
The Spirit op the Age (1858), 8 L. T. 335. 

7333. ,] — The Enchantress, No. 7314, 

ante. 

7334. Custom excluding hands in receipt of 

wages.]— The John (1846), 6 L. T. 615; 2 

Pritchard’s Admiralty Dig. 3rd ed. 1890. 

7335. Custom for apportionment according 

to rating.] — (1) Where there is a custom to share 
in salvage awards in a particular manner accord- 
ing to the ratings of the salvors on hoai'd their 
ship, yet if some of the salving crew have exposed 
themselves to much greater risks than the rest, 
the ct. will give them a larger share on equitable 
principles. 

(2) Candying information to a vessel which 
enables her to render a salvage service is itself a 
service in the nature of salvage, <fc will be rewarded 
accordingly. — The Sahaii (1878), 3 P. D. 39 ; 
37 L. T. 831 ; 3 Asp. M. L. C. 542. 

Annotation : — Oenerally, Befd. The Pasithca (1879), 5 P. D. 5. 

7336. Custom for equal division between 

boatmen & tug — Custom not proved.] — The Sand- 
SEND (1903), cited in Kennedy on (Jivil Salvage, 
2nd ed. at p. 202. 


Sect. 10.— THE SALVAGE AWARD. 

Sub-sect. 1. — In General. 

7337. Discretion of court.] — The City op 
Chester, No. 6900, ante. 


Sub-sect, 2. — Assessment by Court. 

A, In General, 

7338. Private inquiry by Court — Of persons 
having nautical experience & acquainted with 
locus in quo.] — The Harbinger (1852), 8 L. T. 
612 ; 10 Jur. 729. 

Annotation: — Mentd. The Strathnaver (1875), 1 App. Cas. 


7339. Duty of court to assess.] — ^Melanie 
(Owners) v, San Onofrb (Owners), No. 7132, 
ante. 

B. General Principles. 

(a) In General, 

7340. Reward commensurate with services.] — 

The Thetis, No. 6817, ante. 

7341. .] — The Minerva (1854), 1 Ecc. & 

Ad. 271 ; 8 L. T. 154 ; 164 E. B. 157. 

7342. .] — The Otto Hermann, The 

Albert, The Ella Constance, No. 6878, ante. 

7343. When cargo not before court.] — ^T he 
Alexander Robertson (1842), 8 L. T. 704. 

7344. .] — ^The Louisa v. The John Bert- 

ram (1858), 8 L. T. 178. 

(?>) Encouragement of Salvors. 

7345. Salvors encouraged.] — The Thetis, No. 
6817, ante, 

7346. .]— The Caspian (1853), 8 L. T. 154. 

7347. .] — The Persia (1853), 1 Ecc. & Ad. 

166 ; 8 L. T. 154 ; 164 E. R. 97. 

7348. .] — The Secret v. The Juniata 

(1856), 8 L. T. 178. 

7349. .]— The Linga (1862), 8 L. T. 178. 

7350. .] — The City of Chester, No. 6900, 

ante. 

7351 . .] — The Envoy (1888), cited in 

[1898] P. at p. 102 ; 67 L. J. P. at p. 14. 

I Annotation Apld. The Glengylo, [1898] P. 97. 

7352. .] — The Glbngyle, No. 7375, post. 

7353. In general Interests of navigation & 

commerce.] — The Sarah (1800), 1 Ch. Rob. 313, 
n. ; 165 E. R. 188. 

Annotation: — Distd. The Marquis of Huntley (1835), 3 
Hag. Adm. 246. 

7354. .] — The William Beckford, 

No. 7362, post. 

7355. .] — There are many cases in 

which there is much labour & little to pay for it ; 
so that the ct. acts upon the principle of giving a 
larger proportion in cases of small value, than in 
cases where the property in considerable, as a 
due encouragement to' the interests of the 
commerce & navigation of the country (Lord 
Stowell). — The Mary ^Vnn (1823), 1 Hag. Adm. 
158 ; 166 E. R. 57. 

Annotation : — Re!d. Tho Lustre (1834), 3 Hag. Adm. 154. 


PART XV. SECT. 10, SUB-SECT. 1. 

b. Appointment of assessors.] — 
Assessors will be appointed in salvage 
cases whert) necessary. The proper 
time to apply is on the application 
to flx date of trial. — Vermont S.S. Co. 
V . The Abbey Palmer (No. 1.) (1904), 
10 13. C. R. 380.— CAN. 

PART XV. SECT. 10. SUB-SECT. 2.— A. 

0. Services rendered by passenger 
ship.] — In awarding salvage remunera- 
tion to a passenger steamer, the ct. will 
not take into Its consideration the possi- 
bility of damages being recovered 
against its owners for tlie delay 
occasioned by tho rendering of those 
services, & will decline to entertain 
such an uncertainty. — The Eliza 
(1858), 11 Ir. Jur. 58.— IR. 

d, .] — Tho ct., in estimating 

the amount of salvage to be awarded, 
will not overlook the fact that the 
salving vessel w'as a passenger ship, & 
was about proceeding on a voyage In 
the ordinary discharge of her duty, 
when her services wore called into 
requisition.— The Vanguard (1860), 
12 Ir. Jur. 364.— IR. 

PART XV. SECT. 10. SUB-SECT. 2.— 
B. (a). 

e. Conditions rendering disaster less 

J.— VOL. XU. 


probable — Salvage services on the Great 
Lakes. ] — Owing to conditions rendering 
disaster less probable there is a differ- 
ence in the amount to be allowed for 
salvage services on the Great Lakes & 
on the high seas. — Johnhon & Mack ay 
V , The Charles S. Neft’ (1918), 18 
Exch. C. R. 168 ; 44 D. L. R. 148.— 
CAN. 

1. Liberality to salvor condnned 
uith jusWe to otvner.] — Tho distin- 
guishing circumstances of each par- 
ticular case of salvage must be care- 
fully examined, to protect shipowners 
from unjust & unnecessary payments, 
& to give <iue encouragement to the 
ovraers of towing vessels to afford that 
assistance which is so highly beneficial 
to tho general interests of commerce. — 
The Srhynx (1858), 11 Ir. Jur. 230. — 


PART XV. SECT. 10, SUB-SECT. 2.— 
B. (bj. 

7346 i. Salvors encouraged.] — Owners 
should not bo shabbily recompensed 
where their vessels at some hazard 
have rendered salvage Bervlces, nor 
should masters in time of imminent 
peril to human Ilf© be driven to calcu- 
late whether they or their employers, 
will be properly remunerated for the 
responsibilities whioh they are in- 


curring & tho risks to which their 
employers’ property is exposed. — The 
Nokthampi’on (1883), i N. S. W. 
Adm. 1. — AUS. 

7348 ii. .] — Tho policy of the law 

is to encourage salvors by liberal 
awards. — T he Caledonia (1853), 3 
Nfld. L. R. 359.— NFLD. 

7346 iii. .1 — In arriving at the 

amount that should be awarded to tho 
salvors in a salvage case it is tho duty 
of tho ct. to give such a reward as will 
encourage the saving of human life 
& property. — Aorere S.S. Co., Ltd, 
V . Colonial Sailing Ship Co., Ltd. 
(No. 2) (1906), 2G N. Z. L. R. 259.— 
N.Z. 

7353 1. In general interests of 

navigation dt commerce.] — Salvage is 
not always a mere oorapensation for 
work & labour ; various circumstances 
upon public ennsiderations, the interest 
of commerce, the benefit & security of 
navigation, the lives of seamen, render 
it proper to estimate a salvage reward 
upon a more enlarged Sl liberal scale. — 
The W. G. Putnam (1880), Y. A. D. 
271.— CAN. 

7363 ii. .1 — Clan Line 

Steaaiers V . The B a loss (1904), 
I. L. R. 27 Mad. 187.— IND. 

3 K 
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Sect 10. — The sdlvo/ge award : Sub^sect* 2, B. (6), 
(ch W, (e), (/), (g) db (A).] 

7366. .] — The Hectob, No. 7661, 

post 

7367. .] — ^The Industry, No. 7021, 

anie. 

7368. .1— The Saladin (1843), 1 

L. T. O. S. 113. 

7369. .] — ^Thb Ocean (1843), 2 Wm. 

Rob. 91 ; 1 L. T. O. S. 68 ; 166 E. R. 689. 

7360. & for benefit of underwriters.] — 

The Johannes, No. 7016, ante. 

(c) Quantum meruit 

7361. How far quantum meruit principle re- 
garded.] — The Sarah (1800), 1 Ch. Rob. 313, n. ; 
166 E. R. 188. 

Annoiaiion: — Apld. The Marquis of Huntley (1835). 3 
Hag. Adm. 246. 

7362. .] — The principles on which the Ct. 

of Admlty. proceeds, lead to a liberal remunera- 
tion in salvage cases ; for they look not merely 
to the exact quantum of service performed in the 
case itself, but to the general interests of the 
navigation & commerce of the country, which are 
gi*eatly protected by exertions of this nature. 
The fatigue, the anxiety, the determination to 
encounter danger, if necessary, the spirit of 
adventuie, the skill & dexterity which are acquired 
by the exercise of that spirit, all require to be 
taken into consideration. What enhances the 
pretensions of salvors most is the actual danger 
which they have incurred. Th value of human 
life is that which is, & ought to be, principally 
considered in the preservation of other men’s 
property, & if this is shown to have been hazarded, 
it is most highly estimated (Sir William Scott). 
— The William Beckford (1801), 3 Ch. Rob. 
366 ; 166 E. R. 492. 

Annotations: — Apld. The Marquis of Huntly (1835), 3 
Hag. Adm. 246 ; The Glengyle, [1898] P. 97. Reid. The 
Diamond (1845), 9 Jur. 694 ; The Amdriquo (1874), L. H. 

6 P. C. 468. 

7363. .] — The Mary Ann, No. 7365, ante. 

7364. .] — The Hector, No. 7661, post. 

7366. .] — The Industry, No. 7021, ante, 

7366. .] — ^The General Palmer, No. 7426, 

post 

7867. .] — Salvage expenses are not assessed 

upon the quantum meruit principle, but on the 
general principle of maritime law, rewarding 
persons who by great, & perhaps dangerous, 
exertions bring in a ship, for which exertions, if 
not successful, nothing would have been paid. — 
Aitchison V. Lohre (1879), 4 App. Cas. 766 ; 
49 L. J. Q. B. 123 ; 41 L. T. 323 ; 28 W, R. 1 ; 

4 Asp. M. L. C. 168, H. L. ; varying S. C. sub nom. 
Lohre v. Aitchison (1878), 3 Q. B. D. 668, C. A. 
Annotaiicns: — Mentd. Dixon v, Whitworth, Dixon v. Sea 
Inflce. (1879), 4 0. P. D. 371; Pitman v. Universal 
Alarine Insce. (1882), 9 Q. H. D. 192 ; Re Hosher, Kosher 
V, Kosher (1884), 26 Ch. D. 801 ; Johnston v. Salvage 
Assocn. (1887), 19 Q. B. D. 458 ; The Mary Thomas, 
[18941 P. 108 ; Buchanan r. London & Provincial Marine 
Insce. (1895), 65 L. J. Q. B. 92 ; The Gas Float Whitton 
No. 2 (1895), 65 L. J. P. 17 ; Ballantyne v, Macklnnon, 
[1896] 2 Q. B. 455 : Nourse v. Liverpool Sailiiig Ship 
Owners* Mutual Protection Sc Indemnity Assocn., [1896] 

2 Q. B. 16 ; The Solway Prince, [1896] P. 120 ; Mont- 
gomery V, Indemnity Mutual Marine Insce., [1901] 1 
K. B. 147 ; Angel o. Merchants* Marine Insce., [1903] 

1 E. B. 811 ; Western Assce. of Toronto v, Poole, Jl903] 

1 E. B. 376; Macbeth e. Maritime Insce., [190^ A. C, 144; 
Pyman S.S. Co. tJ. Admiralty Comrs., [1919] 1 E. B. 49. 


7368. .] — ^The Envoy (1888), cited in 

[1898] P. at p. 102 ; 67 L. J. P. at p. 14, 
Annotation: — Apld. The Glengyle, [1898] P. 97. 

(d) Services rendered hy Steamships. 

7369. Reward liberal.] — The IjOndon Mer- 
chant (1837), 3 Hag. Adm. 394 ; 166 E. R. 461. 

7370. .] — The Ocean Witch (1863), 

Pritchard’s Admiralty Dig. 3rd ed., Vol. II., 
p. 2093. 

7371. .] — The Secret v. The Junuta 

(1866), 8 L. T. 178. 

7372. .] — The Alfen, No. 7062, ante. 

7373. .]— The Linga (1802), 8 L. T. 178. 

7374. .1 — The Envoy (1888), cited in 

[1898] P. at p. 102 ; 07 L. J. P. at p. 14. 

! Annotation : — ^Apld. The Glcngylo, [1898] P. 97. 

I 7376. .] — ^After a collision between two 

' steamships, outside Gibraltar Bay, one of them 
commenced to settle down. Her passengers & 
crew were transferred to the other vessel, & her 
distress being notified from the signal station, 
two steamers belonging to pltfs., of the value of 
£22,000 & £20,000 respectively, specially built, 
maintained. & equipped, with steam up night & 
day, for salvage purposes on the basis of no cure 
no pay, came out of the bay to the assistance of 
the sinking vessel. By lashing themselves one 
on each side of her they succeeded in keeping 
her up for two hours until they had beached her 
in Getares Bay, where the holes were temporarily 
patched by the divers carried by the salving 
steamers, & by means of tlieir powerful pumping 
gear the water in the vessel was lessened until she 
floated, when she was towed to Gibraltar. The 
whole operations lasted three days, with the 
result, that by the admission of deft, owners of 
ship, freight, k cargo, this property, of the agreed 
value as s^ved, of £76,590, was saved from 
certain total loss : — Held : it was to the general 
interests of navigation that the ct. should by 
liberal rewards encourage the maintenance of 
powerful & efficient steamships kept in constant 
readiness to assist vessels in distress, &, con- 
sidering this special element, & the condition in 
which the salved vessel was at the time together 
with the value of the salved & salving property, 
the skill displayed by the salvors, & the serious 
risk to their lives & property, the owners, masters, 
& crews of the two steamers were entitled, in 
equal moieties, to an award of £19,000. — The 
Glengyle, [1898] P. 97 ; 07 L. J. P. 48 ; 78 
L. T. 139 ; 46 W. R. 308 ; 14 T. L. R. 231 ; 
42 Sol. Jo. 289 ; 8 Asp. M. L. C. 341, C. A. ; on 
appeal f sub nom. Glengyle (Owners), Cargo & 
Freight v. Neptune Salvage Co., The Glen- 
gyle, [1898] A. C. 619, H. L. 

7376. On ground ol superior proficiency.] — 

This is a case of salvage service performed by 
the Monarch steam packet ; & it is the first case 
in which a compensation has been claimed in 
this ct. for services of a vessel of this peculiar 
character ; I am, therefore, inclined to give as 
much encouragement as possible similar 
exertions, on account of the great skill, &; the 
great power of vessels of this description. It 
appears that the ship that was delivered from her 
perilous situation was ... of considerable value 
. . . & though the actual service performed is 


PART XV. SECT. 10, SUB-SECT. 2.— 
B. (d). 

78761. Reward liberal — On ground of 
mperior wofidency ,] — Steamboats are 
eotltled to a hlg’her rate of salvage 
reward than other vesBels by reason of 
the promptness with which they are 


enabled to render services . — Re The 
Lady Jocelyn (1805), 2 Mad. 355. — 

IND. 

g. Steamship specially eguipped 

for satvage service, }~The ot.. in distri- 
bntlnir a snm awarded for salvage, will 
award very liberal remuneration to a 


steam vessel specially built for Sc de- 
voted to salvage services. Inasmuch as 
she is not employed in general trade for 
the conveyance of goods Sc passengers. 
Sc depends entirely on her chances for 
public encouragement Sc support. — 
THE Mabyanne (1863), 16 Ir. Jur. 60; 
11 L. T. 85.— IR. 
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not to be measured by that value, yet it is not to 
be left entirely out of consideration ; it affords 
the ct. cm opportunity of doing that, which it 
cannot in many cases, giving an adequate 
remuneration (Lord Stoweijl). — ^The Raikes 
(1824), 1 Ilag. Adm. 246 ; 166 E. R. 88. 


7877 .]— The Sophia (1840), 9 L. T. 

811. 

7378. .] — The General Palmer, No. 

7425, post, 

7379. .]— The Lbda (1855), 9 L. T. 

811. 

7880. .] — The Spirit op the Age, 

No. 7727, post 

7381. .] — The Otto Hermann, The 


Albert, The Ella Constance, No. 6878, ante, 

{e) Services rendered to Passenger Vessels, 

7382. Reward liberal.] — Salvage by two smacks, 
being at anchor, that went out with enterprise & 
alacrity to a steamer 12 miles from shore, & towed 
her in, after having taken out & landed her 
passengers ; — Held : in assistance to steam vessels 
with passengers, the reward should exceed a mere 
proportion of value in ordinary cases. 

It is true that the ship & cargo are of no great 
value, but in cases of steam boats, that is not the 
consideration : they are a very peculiar species of 
vessels, making large profits, & they are not 
merely to pay for services, as if only carrying 
ballast : humanity requires that every possible 
encouragement in the way of liberal reward should 
be given in order to induce a prompt & efficient 
assistance to them, & the reward must be beyond 
a mere proportion of value in ordinary cases (Sir 
John Nicholl). — The Ardincaple (1834), 3 
Hag. Adm. 151 ; 8 L. T. 154 ; 166 E. R. 362. 

7383. .] — The London Merchant (1837), 

3 Hag. Adm. 394 ; 166 E. R. 451. 

7384. .] — (1) In estimating the amount of a 

salvage remuneration the ct. takes into considera- 
tion first, the value of the property saved, & next 
the actual perils from which it has been saved. 
In considering the perils, the possibility of assist- 
ance being rendered to the vessel in peril must be 
taken to lessen the amount to be awarded. 

(2) The value of the salving ship will not 
substantially affect the amount of the reward, 
but the length of time to which she is exposed to 
additional risks is a material element for considera- 
tion. 

(3) Having regard to the fact of the large number 
of passengers on the Werra , , , the reward to the 
salvors should bo a liberal one (IIannp:n, P.). — 
The Werra (1886), 12 P. D, 52 ; 56 L. J. P. 53 ; 
56 L. T. 680 ; 35 W. R. 652 ; 6 Asp. M. h, G, 115. 


( / ) Services rendered to British Vessels by 
Foreigners, 

7385. Whether ground for more liberal reward.] 

— (1) In cases of civil salvage, the Ct. of Admlty. 
does not recognise the rule of proportion, but 
awards as equitable remuneration for the ser- 
vice rendered, though such remuneration is more 
liberally allotted in cases of large value. Arbitrators 
having given one-fourth of the ship, viz. £600, 
the ct. awarded out of the cargo, of the value of 
£38,000, £1,000 for contingent losses, £1,500 
salvage reward ; & £200 for the master’s particular 
expenses. Where the property is very large, a 
smaller proportion may afford adequate remunera- 
tion. , 1- AT. 

(2) In cases of large value, & where the service 
has been rendered with risk to the property of the 
owners, the ct., both in maritime & military 
salvage, allots a portion to the owners. 


(3) The crew of another vessel on board the 
wrecked vessel, rather as passengers than as part 
of the crew, are entitled to some reward for salvage 
services. 

(4) [I wish to act liberally], more especially in 
a case relating to the meritorious exertions of a 
foreign master & crew in the preservation of 
British interests (Sir Christopher Robinson). — 
The Salacia (1829), 2 Hag. Adm. 262 ; 166 B. R. 
240. 

Annotaiiona :—A8 to (1) Consd. Bird v. Gibb, The De Bay 
(1883), 8 App. Cas. 559 ; The City of Chester (1884), 9 
P. D. 182. As to (3) Befd. The Vrode (1861), Lush. 322. 


7386. .] — The Catherina Anna Helena 

(1839), 8 L. T. 178. 

7387. .]— The Marie (1841), 8 L. T. 178. 

7388. .]— L’Immaculato (1842), 8 L. T. 

178. 


(g) Services rendered to Government Vessels, 

7389. Reward liberal.] — The Marquis op 
Huntly, No. 7177, ante, 

(h) Services under Agreement for Remuneration 
Independently of Success, 

7390. Reward on reduced scale.] — (1) A steam 
trawler made an agreement with a disabled 
barque to tow her for a given sum to a named port. 
During the towage the weather became rapidly 
bad, & the foremast of the barque falling over- 
board, the wreckage increased the difficulty. 
Thereupon the master of the steam trawler 
declined to be bound by the agreed sum ; but it 
was. arranged that he should endeavour to tow, 
& do the best ho could, at a remuneration to be 
settled on shore. The steam trawler proved of 
insufficient power to tow effectually, &, on the rope 
breaking the barque was nearly ashore. The 
trawler, however, made a successful effort to get 
liold of her again & towed her out of immediate 
danger ; but, being short of coal, subsequently 
left the barque in a more dangerous position than 
when she picked her up, though with a second 
set of salvors in attendance wdio ultimately towed 
the barque into port. In an action of salvage 
against the o^vnors of th(i barque : — Held : the 
steam trawler was not entitled to salvage, she 
having conferred no actual benefit on the salved 
property ; but she w^as entitled to some payment 
for work done under the agreement to endeavour 
t-o tow. 

(2) The second set of salvors consisted of two 
steam trawlers, on board of one of which the crew 
of the barque went, & there remained throughout 
the towage by the two trawlers, who, between 
them, made up a salvage crew to pump & steer 
tlip barque whilst towing her to a port of safety. 
The second set of salvors, by their counsel, claimed 
salvage remuneration on the liigh scale usual 
where the vessel is a derelict : — Held : as the crew 
of the barque were on board her at the time the 
salvage services commenced, & remained by her 
throughout the salvage operations, the barque 
could nob, for the purpose of fixing the amount of 
the salvage reward, be treated as abandoned. 

On that a^eement [to tow to a definite place] 
I think I am justified in acting . . . the remimera- 
tion cannot be considered on what I may caU the 
strict salvage scale, because one of the main 
reasons why salvage remuneration is so high is 
that it involves this, that unless some of the 
property is saved, no remuneration is obtainable 
at all (JEUNE, J.).— The Lepanto, [1892] P. 122 ; 
66 L. T. 623 ; 7 Asp. M. L. 0. 192. 

Annotation: — As to (1) Conid. S.9. Melanie v, S.9. San 

Onofre, [19251 A. 0. 246. 
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Sect, 10 . — The salvage award: Sub-sect 2, C. (c) i., 
ii. in., cfc (d) i.] 

to pay less for such services than if they had been 
rendei^ by another vessel of less power, & taking 
a longer time to perform them, &,in all probability, 
not performing them so successfully. 

These are some of the principles on which I 
consider myself entitled to hold that steamers are 
to be paid in proportion to the value of the services 
actually rendered. It is not the mere time 
occupied, it is not the mere labour, but the real 
value of the services rendered (Dr. Lushington). 
— The Generai. Palmer (1844), 6 Notes of Cases, 
169, n. 

7426. .] — The two main ingredients 

in all salvage services are (a) the danger to which 
the property is exposed ; (b) the danger 

encountered by the salvors in the rescue of that 
property, upon these two particulars depends the 
measure of the compensation to be awarded (Dr. 
Lushington). — The Duke of Manchester 
(1846), 2 Wm. Rob. 470 ; 4 Notes of Cases, 675 ; 
10 Jur. 863 ; 166 E. R. 833 ; on a2>peat sub notn. 
Shersby V, Hibbeut, The Duke of Manchester 
(1847), 6 Moo. P. C. C. 90, P. C. 

Jnnofaiiona : — Reid. The Glory (1850), 14 Jur. 676 ; The 

Houthondel (1853), 1 Ecc. & Ad. 25 ; The Charles 

Adolphe (1856), Sw. 153; The Magdalen (1861), 31 

L. J. P. M. & A. 22 ; The Yan-Yean (1883), 8 P. D. 147. 

7427. .] — The Libra (1848), 8 L. T. 

012 . 

7428. .] — (1) The Ct. of Appeal is 

unwilling to interfere with the judicial discretion 
in cases of salvage, where the cj lantum awarded is 
alone the subject of appeal. Though there is no 
precedent for the reduction of an amount awarded, 
yet in principle there can be no difference between 
increasing & reducing such amounts, both being 
equally an interference with judicial discretion, £ 
the amount must be reduced on appeal when the 
sum awarded is exorbitant or manifestly excessive. 
Therefore, where the judge of the Admlty. Ct., 
acting upon his own unassisted judgment, greatly 
overrated the value of the services rendered by 
the salvors : — Held : the amount of his award 
must be reduced. 

(2) In estimating the value of salvage services, 
circumstances, among others, t o be considered by 
the ct. are, the degree of danger to which the 
vessel was exposed, & from which she was rescued 
by the salvors, the mode in which the services of 
the salvors were applied, & the risk incurred by 
the salvoi*s in rendering those services. 

Salvage is a reward for benefits actually 
conferred, not for a service attempted to be 
rendered. — The Dublin, etc. (Owners) v. The 
Chetah (Owners), The Chetah (Ow^ners) v. 
The Annie Grant (Owners), The Chetah 
(1868), L. R. 2 P. C. 205 ; 6 Moo. P. C. C. N. B. 
278 ; 30 L. J. Adm. 1 ; 19 L. T. 021 ; 17 W. R. 
233 ; 3 Mar. L. C. 177 ; 16 E. R. 520, P. C. 
Annotations :—A8 to (!) Ck)n8d. The Am6riquc (1874), L. B. 

6 P. C. 468. Reid. The Alice & The Prlncees Alice (1868), 

L. R. 2 P. C. 245 ; The Glenduror (1871), 24 L. T. 499. 

As to (2) Reid. Woburn Abbey (Owners) v. Superb & 

Conqueror (Owners), The Woburn Abbey (1869), 21 

L. T. 707. 

7429. .] — The City of Chester, No. 

6900, ante, 

7480, ,] — The Werra, No. 7384, ante. 


7481. .] — The Lindubld, The 

Challenge & The Columbia (Owners) & The 
Lady Vita & The Granville (Owners) v. The 
Lindpeeld (Owners) (1894), 10 T. L. R. 600, 0. A. 

7482. .] — The Port Hunter, No. 

7698, post, 

7433. Danger to salving vessel.] — The 

Dublin, etc. (Owners) v. The Chetah (Owners), 
The Chetah (Owners) v. The Annie Grant 
(Owners), The Chetah, No. 7428, ante, 

7434. ,] — The City op Chester, No. 

6900. ante. 

7435. .] — The Port Hunter, No. 

7698, post 

ii. Nature of Danger, 

7436. Impending danger — ^Necessity for strict 
proof.] — The Giacomo (1836), 3 Hag. Adm. 344 ; 
164 E. R. 433. 

7437. Possibility of danger.]—TuE Leda (1865), 
8 L. T. 704. 

7438. Prospect of bad weather.] — The 

Denia (1842), 8 L. T. 163. 

7439. .] — The ct. in considering the 

value of a salvage service, regards not merely the 
actual state of things, but what they might pro- 
bably have been at a particular time of year & 
in a certain state of w'eather. — The Monkweaii- 
MOUTii (1845), 9 Jur. 72. 

7440. Loss of captain.] — Salvage awarded 

to ownei's, master & crew of a vessel whoso mate 
had gone on board another vessel on the high 
seas, to supply the place of the master of the 
lattei', who had been drowned — The Janet 
Mitchell (1856), Sw. Ill ; 166 E. R. 1046. 

7441. Want of fuel.] — The O'rro Her- 

mann, The Albert, The Ella Constance, No. 
6878. ante, 

7442. War as well as marine peril.] — A Swedish 
vessel, laden with a cargo of munitions for the 
French Govt., was stopped in the English Channel 
by a German submarine & the crew were ordered 
to take to the boats. The submarine was preparing 
to sink the vessel, but submerged, presumably 
on sigliting two of His Majesty’s armed trawlers, 
& the crew of the vessel were left in their boats. 
They refused to return, <fc the two armed trawlers 
stood by the vessel & eventually towed her to 
Falmouth. For these services the officers & crews 
of the trawlers claimed salvage remuneration from 
the owners of the Swedish vessel & her cargo, but 
the claim against the cargo was withdrawn. It 
was argued for deft, shipowners that pltfs. were 
bound to salve a cargo of munitions for an allied 
Govt, as part of their public duty ; that the saving 
of the ship was merely incidental to the saving of 
the cargo ; that it was salvage from a war risk, 
namely, the risk of attack by enemy submarines, 
& not salvage from a marine risk ; & that no salv- 
age remuneration was recoverable : — Held : assum- 
ing pltfs. were under a duty to salve the cargo, 
they were under no duty to the Swedish ship- 
owners to salve their vessel ; the saving was not 
only from submarine attack but from maritime 
perils also ; &, there being a salvage service, the 
whole risk to the salved vessel, war as well as 
marine risk, should be taken into account in 
estimating the value of the services. — The Carrie, 


7433 i . Danger to salving vessel, ] 

— Canadian Pacific Navigation Co. 
V. Thk C. F. Sargent (1893), 3 Exch. 
C. R. 332 ; 8 B. C. R. 5.— CAN. 

7488 ii. .) — The Alice 

* Freight) (1881), 6 
Nfld. L. R. 282.— NFLD. 


PART XV. SECT. 10, SUB-SECT. 2.— 
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7487 1. Possmuy of danger.h-ln a 
suit to rooovor salvage remuneration, a 
continfirent danger should not enter 
into the consideration of the ot. in 
awarding damages ; the danger must 
be existing when the salvage servioe 


is rendered ; & it is not enough that 
the place may become dangerous by 
subsequent droumstances. — The Wil- 
liam Ward (1855), 8 Ir. Jur. 830.— 

IR. 

7437 ii. .) — South African 

Railways & Harbours v. The 
Muanza, [1928] E. D. L. 216.-S. AF. 
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[1917] P. 224 ; 86 L. J. P. 178 ; 119 L. T. 128 { 
33 T. L. R. 673 ; 14 Asp. M. L. 0. 821. 

7443. Varying degrees ot danger — Separate 
award against cargo & freight.] — Where salvage 
services have been rendered in circumstances in 
which the danger to a perishable cargo & the 
freight is much more serious than that to the ship, 
a separate salvage award may be made against 
the cargo & freight. — ^Tiib Velox, [1900] P. 203 ; 
76 L. J. P. 81 ; 96 L. T. 271 ; 10 Asp. M. L. 0. 
277. 

7444. Possibility of assistance to be taken into 
account.] — The Wbrba, No. 7384, ante. 

iii. Derelict. 

7445. Enhancement of reward.] — ^The Janet 
Court, No. 7410, ante. 

(d) Value of Property Salved, 
i. In General. 

7446. Importance as factor determining quantum 
of reward.] — The Clifton, No. 7087, ante. 

7447. .] — The Traveller, No. 7399, ante. 

7448. .] — The Aurora (1842), 7 L. T. 105. 

7449. -J — The Caroline (1843), as reported 

in 8 L. T. 

7450. - 

7451. - 

7452. - 
7687, post 

7453. - 
ante. 

7454. .]—The Werra, No. 7384, ante. 

7455. .] — The Lindfield, The Challenge 

& The Columbia (Owners) & The Lady Vita & 
The Granville (Owners) v. Lindfield (Owners), 
(1894), 10 T. L. R. 000, C. A. 

7456. .] — The Port Hunter, No. 7698, 

post 

7457. High value ground for enhanced 

reward.]— The Hector, No. 7061, post. 

7458. .j — T he Caspian (1853), 8 

L. T. 154. 

7459. .] — The Persia (1853), 1 Ecc. 

& Ad. 166 ; ft L. T. 154 ; 164 E. R. 97. 

7460. .] — It must bo remembered 

that, in a case of this description, the ct. gives a 
greater reward on account of the value of the pro- 
perty, because it is less felt by the owners. Accord- 
mg to a principle laid down over & over again by 


122 . 


— The Emma, No. 7862, post 
— The Result (1856), 8 L. T. 705. 
— Bird v. Gibb, The De Bay, No. 


-.] — The City of Chester, No. 6900, 


my predecessors, something more should be given, 
because on many occasions salvors perform great 
services, where the property is small, without 
adequate remuneration (Dr. Lushington). — ■ 
The Earl of Bglinton (1855), Sw. 7 ; 8 L. T. 
178 ; 160 E. R. 989. 

7461 , ,] — The Highlander (1850), 8 

L. T. 177. 

7462. High value no ground for reward 

disproportionate to services.] — T he Salacia, No. 


7386, ante. 

7463. 


— .] — In awarding the amount for 

salvage services well performed, the ct. holds the 
shortness of the duration of such services as an 
element of meritoriousness ; & where the amount 
of property salved is very large, the ct. will not 
take advantage of the extent of such amount 
further than to give a liberal reward, according to 
the meritoriousness of the services actually per- 
formed. — The United Kingdom, The Hercules, 
The Resolute & The Retjef v. The Syrian 
(1866), 14 L. T. 833 ; 2 Mar. L. C. 387. 

Annotation: — Espld. The Ain6rlque (1874), L. R. 6 P. 0 

4G8. 

7464. .] — Although the quantum of 

remuneration to salvors is to some extent to be 
affected by the value of the property salved, it 
must not be raised to an amount altogether out of 
proportion to the services actually rendered. 
Where the ct. below had awarded an exceptional 
& excessive amount of remuneration solely from 
regard to the value of the property salved, their 
lordships, notwithstanding their general rule of 
non-interference upon a question of mere dis- 
cretion, reduced the said amount by two-fifths. 

The value of the property salved is, to some 
extent, to be treated as an ingredient in the 
calciilation of the quayitum of salvage remunera- 
tion (Sir James Colville).— The Am^rique 
(1874), L. B. 0 P. C. 468 ; 31 L. T. 854 ; 23 W. R. 
488 ; 2 Asp. M. L. C. 400, P. C. 

Annotations: — Gonsd. The Carranza (1885), 1 T. L. R. 379. 

Refd. Glongylo Carero & Freight (Owners) v. Neptune 

Salvage Co., The Glengyle, 118U8] A. 0. 519. 

7465. .] — The value salved is an ele- 

ment — an important element — in considering the 
amount to be awarded ; but the ct. must not be 
induced by it to award a sum which is out of pro- 
portion to the services of the salvors (Gorell 
Barnes, J.).— The Glengyle, [1898 J P. 97 ; 67 
L. J. P. 12 ; 78 L. T. 139 ; 14 T. L. R. 97 ; 8 


PART XV. SECT. 10, SUB-SECT. 2.— 
0. (o)iii. 

74451. Enhance7nentofreufard.]—THS 
Regina (1871), Y. A. D. 107.— CAN. 

7446 ii. .] — R. v. The Windsor 

Castle, Meilican v. The Windsor 
Castle, (1843) 2 Notes of Cases, Supp. 
lili. ; 1 L. T. O. S. 653.— IR. 

PART XV. SECT. 10. SUB-SECT. 2.— 
C. (d)i. 

7446 i. Importance as factor deter- 
mining quantum of reuwrd. 1--In esti- 
mating the value of the salvage scr- 
vioe, the value of the property to 
be considered. — Re The Royal Wil- 
liam (1837), 1 S. V. A. R. 107. — CAN. 

7446 il. Re The Electric 

(1855), 5 L. C. R. 63.— can. 

7446 iil. .1 — The Stlphide 

(187U Y. A. D. 137.— CAN. 

7446 iv. .]— The Auoustb Andre 

(1877), Y. A. D. 201.— CAN. 

7440 V. .]— The W. G. Putnam 

(1880), Y. A. D. 271.— CAN. 

7446 vi. .1 — The Glknifper 

<1892), 3 Exoh. 0. R. 67. — CAN. 

7446 vil. ,]—Piokford & Black 

8.8. Oo. V. The Foster Rice (1904), 
8 Exoh. a R. 6.— CAN. 


7446 viii. .] — Brister v. The 

Bjorqviu (1013), 15 Kxeb. C. R. 105. — 

CAN. 

7446 ix. .1— In finding the value 

of salvage servioes the value of the 
vessel salved, while important, is not 
docialvo. — J ohnson & Mackat v. The 
Charles S. Neff (1918). 18 Exch. 
C. R. 108 ; 44 D. L. K. 14^— CAN. 

7446 X. .] — Re TitE Lady 

Jocelyn (1865), 2 Mad. 355.— IND. 

7446 xi. .]— In fixing a propor- 

tion of the value for salvage reward, the 
Ct. of Admlty. is In the habit of giving 
a smaller proportion where tbe pro- 
perty is large, & a higher proportion 
whei*e the property Is small; & for 
the obiious reason, that where the 
property is of small value, a small 
proportion would not hold out a sufll- 
oient encoura« 5 ment, whereas in oases 
of considerable value, a small propor- 
tion would afford an adequate re- 
muneration.— T he Mary Stbnhousb 
(1862), 15 Ir. Jut. 58.— IR. 

7446 xii. .1 — The Wili.i.vm 

Tucker U856), 4 Nfld. L. R. 99. — 
NFLD. 

7446 Kill. .l~In arriving at the 

amount of salvage that should be 
awarded to the salvors in a salvw 
case the ot, ou^ to consider the value 


of the property saved. — Aobere S.S. 
Co.. Ltd. V. Coia)Nial S/uling Ship 
Co.! Ltd. (No. 2) (1906h 26 N. Z. 
L. R. 259.- N.Z. 

7446 xiv. .1 — The Vulcan (Ow- 
ners) V. The Berlin (Owners) (1882), 
9 R. (Ct. of Sess.) 1057 ; 19 So. L. R. 
790.— SCOT. 

7467 i. Iliffti value ground for 

enhanced reward.] — Each case of sal 
vage must rust on its own merits, & 
a very largo value may authorise a 
largo reward in absonct^ of any larro 
amount of danger, labour, or s >011 in 
the service, which may also receive 
a largo reward, where the value is not 
large^^THE Burns (1869), 21 L. T. 
232 ; 3 I. L. T. Jo. 483.— IR. 

74621. High value no ground for 

reward disproportionate to service. 1 — 
In awarding the amount of 
service well performed, the ot, noliw 
the shortness of tho duration of such 
services as an element of meritorious- 
ness, & when the amount of 
salved is very largo the ot. will n(^ 
take advantage of the extent of such 
amount further than to give a liberal 
reward according to the meritorious- 
ness of the servioes actually performs. 
— The Severn (1875), 6 Nfld. L. R. 
103.— NFLD. 
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Sect, 10, — The salvage award: Sub-sect, 2, C, (d) i. 

<8? ii., (e) i., ii. S tit., (/).] 

Asp. M. I«. C. 341 ; on appeal [1898] P. at p. 104, 
C. A. ; sub nom, Glengyle (Owners), Cargo & 
Freight r. Neptune Salvage Co., The 
Glenoyle, [1898] A. C. 619, H. L. 

7466. .1 — The Suevic, No. 7203, ante, 

7467. Small value ground for propor- 

tionately high reward.] — The Mary Ann, No. 
7365, ante, 

7468. .] — In causes of salvage the ct. 

gives a larger proportion of the value of the pro- 
perty saved where it is small than where it is 
large. In estimating salvage reward, the cha- 
racter of the services rendered is the main 
consideration ; large value of property is con- 
sidered chiefly as finishing an adequate fund for 
the fit remuneration of the services. 

In causes of salvage involving questions of 
nautical difficulty, application should be made to 
the ct. for the assistance of Trinity Masters at the 
hearing. — The James Dixon (1860), 2 L. T. 696. 

7469. .] — The City op Chester, No. 

6900, ante, 

ii. Determination of Value, 

7470. ^Vhether owner’s statement conclusive.] — 

The value stated by the owners of salved property 
in proceedings before comrs. is not conclusive 
upon the salvor, even though assented to at the 
time.—THE Hope (1866), 14 W. R. 467. 

7471. Inclusion of seamen’s wages.] — The 
Alexander Brandt (1841), 10 L. T. 913. 

7472. Inclusion of freight.] — The Ann (1847), 6 
L. T. 868. 

7473. .] — Defts.* vessel was salved whilst 

on her way in ballast to the Tyne to earn freight 
imder a charter : — Held : for the purpose of 
making an award, the amount of freight, which 
had been subsequently earned, should be taken 
into account in estimating the value of the pro- 
perty salved. — The Kaffir Prince, [1917] P. 26 ; 
31 T. L. R. 296. 

7474. Validity of appraisement — Appraisement at 
market value — ^Divergence between market value & 
value to owner.] — The principle adopted in The 
Harmonides (1903), P. 1, in the case of a damage 
action, is applicable to a salvage action, so that 
if, in the absence of agreement, or of the accept- 
ance of the affidavit of value filed by defts., an 
appraisement is applied for, the value to her 
owners in her damaged condition on the com- 
pletion of the salvage service is the basis on which 
the appraisement of the salved vessel is to be made, 
& under ordinary circumstances such an appraise- 
ment is conclusive. — The Hohenzollern, [1906] 
P. 339 ; 76 L. J. P. 17 ; 95 L. T. 585 ; 22 T. L. R. 
778 ; 10 Asp. M. L. C. 296. 

Annotaiion ^entd. The Consul Olsson, [1920] P. 43. 

7475. .] — (1) The Admlty. 


Marshal appraised a salved steamship at the sum 
of £369,841. On an application to vary or set 
aside the appraisement on the ground that the 
ship had been appraised at her market value 
instead of at her value to her owners, which, 
owing to the fact that she had been chartered to 
time charterers at a low rate of hire in 1914 for 
a period which did not expire until 1930, was less 
than £160,000 ; — Held : for purposes of appraise- 
ment of a salved vessel contractual arrangements 
between the owners & charterers are immaterial, 
& the Marshal’s valuation was properly arrived 
at & was based on the right principle. 

(2) The general rule is that an appraisement 
by the Marshal is conclusive, & it is only in very 
exceptional cases that an application to vary or 
set aside the appraisement will be allowed. — 
The San Onopre, [1917] P. 96 ; 86 L. J. P. 103; 
116 L. T. 800 ; 14 Asp. M. L. C. 74. 

Annotation : — Reid. The CoubuI Olsson, 11920] P. 43. 

Compare^ alsoy Admiralty, Vol. I., p. 203, 
No. 1229. 

7476. .] — The San Onofre, No. 7475, ante, 

7477. Conclusiveness of appraisement.] — ^ 
appraisement made by order of the ct. is binding 
on both parties. Appeal by the owner to have the 
property sold & the value so determined, rejected. 
—The LI, M. Mills (1860), 3 L. T. 513 ; 1 Mar. 
L. C. 5. 

Annotation : — Reid. The San Onofre, [1917] P. 96. 

See, also. Admiralty, Vol. I., p. 168, Nos, 779, 
780. 

7478. How affidavit of Value made — By person 
having actual knowledge of value.] — The affidavit 
of value in a salvage action ought not to be made 
on information & belief, but ought to be made by 
a person having actual knowledge of the value. — 
The Orangemoob (1916), 31 T. L. R. 190. 

7479. Whether on information & belief.] — 

The Orangemoob, No. 7478, ante, 

(e) Skill and Knowledge, 
i. In General, 

7480. Importance as factor determining quantum 
of reward.] — The Clifton, No. 7087, ante, 

7481 . ,] — The Traveij:.eb, No. 7399, ardc, 

7482. .] — The Lockwoods, No. 7484, post, 

7483. Ground for more liberal reward.] — 

Ordinary labour, as applied to a salvage service, 
implies that labour which may be performed by 
an individual not possessed of nautical skill, but 
of mere strength of arm & limb. Such labour 
when united with nautical skill must be estimated 
by a somewhat higher value than mere ordinary 
labour. — The Duke of Clarence (1842), 1 Wm. 
Rob. 346 ; 8 L. T. 153 ; 166 E. R. 602. 

ii. Standard of Skill or Knowledge, 

7484. General rule.] — Success is the main groimd 
upon which a salvage reward is given, & that 


PART XV. SECT. 10, SUB-SECT. 2.— 
C. (d)ii. 

l. Method of executing aiipraisement.] 
—The Regina (1871), Y. A. D. 107. 
—CAN. 

m. Matters considered,] — In aa- 
Besfilngr value of nhip, beHidcs annual 
deprociation, original construction, &. 
BUDHeqnent care, as well as type of 
vessel, must be considered. ^ttlo> 
meuts made with other parties not 
considered. — Dunrmuir v, the Otter 
(1909), 12 Exch. C. R. 258 ; 18 B. C. 11. 
435 ; 10 W. L. R. 380,~rCAN. 

7477 i. Conclusivenesa of appraise- 
ment.] — ^Where an appraisement is 
o^erod by the ot. at the instance of 
the salvors, with a view to a dooroe, 
& has been duly made by reliable par- 


ties, the ct, will not allow it to bo 
questioned. — T he S. B. Hume (1879), 
Y. A. D. 228.— CAN. 


PART XV. SECT. 10, SUB-SECT. 2.— 
C. (•)!. 

7480 i. Importance as factor deter- 
mining guantum of retoard ,] — Binole 
V. The Queen of England (1862), 1 
N. 8. W. 8. C. R. (Eq.) 47.— AUS. 


7480 ii. ,h-Jie The Palmyra 

(1859), 10 L. C. R. 144 ; 2 8 . V. A. R. 
4.— CAN. 


7480 ill. .) — Canadian Pacific 

Navigation Co. v. The C. F. Sargent 
(1893), 3 Exeb. C. H. 332 ; 3 B. C. E. 
6.— <JAN. 

7480 Iv. .J — He The Lady 

Jocelyn (1865), 2 Mad. 355.— IND. 


7480 V, . 1— In assessing the award 

for salvage the ct. will take into con- 
sideration the skill with which the 
work was performed. — Re The Drach- 
ENFEIA, THE RETRIEVBR V. THB 

Draohbnfeia, The Huohli v. The 
Draohenfeie (1900), 1. L. E. 27 Calc. 
800.— IND, 

7480 vl. .] — The Rothsay 

Castle (1804), 16 Ir. Jur. 360.— IR. 

7480 vii. .]— The Burns (1869), 

21 L. T. 232 ; 3 I. L. T. Jo. 483.— IR. 

PART XV. SECT. 10, SUB-SECT. 2.— 
0. (e)li. 

7484 1. General rule.]— Where salvage 
Borvloes, while without the specially 
meiltorioiiB features of saving human 
life or danger to the salving & oiew. 
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reward always bears a proportion to the skill & 
knowledge required & shown, the de^ee of skill 
& knowledge expected being accormng to the 
station in fife of the salvors. Therefore, where 
the orders given by a lieutenant in the navy in 
command of a revenue cutter, in rendering assist- 
ance to a vessel in distress, were held to be without 
a knowledge of the danger, or without duly weigh- 
ing the consequences of such orders, & the measures 
adopted were unsuccessful <fc injurious, the ct. 
pronoimced against the claim of salvage. — The 
Lockwoods (1845), 9 Jur. 1017. 

Annotation : — Befd. Tho Cape Packet (1848), 6 Notes of 

Causes, 565. 

7486. .] — The Houthandel, No. 6931, anfe. ' 

7486. .1 — (1) Two smacks & a steamer hav- 

ing for some days rendered salvage services to a 
derelict vessel, bottom upwards, at length, owing 
to the state of the weather, lost sight of her. After 
some ineffectual attempts to find her, tlie steamer 
went away, but the smacks continued the search 
& again fell in with the derelict, & while a man from 
one of them was upon her, & anotlier in a boat 
alongside, two powerful govt, steamers came up & 
took possession ; — Held : they were entitled to do 
so, but all the first salvors had nevertheless a right 
to salvage remimeration. The value of ship & 
cai'go being £2,400, the ct. awarded the first 
salvors £140, besides £210 expenses, incurred by 
them in obtaining towing hawsers & other requisites 
for the service. 

(2) In cases of derelict, the Higli Ct. of Admlty., 
abandoning the old rule as to a moiety, gives only 
such a proportion of the value as, under all the 
circumstances of the case, tlie ct. deems right & 
just. 

(3) In salvage causes the ct., when it has the 
assistance of '&inity Masters, will not be guided 
by the opinions of witnesses skilled in nautical 
matters. 

(4) In performing salvage ser^Hces, bad faith, an 
intention not to do the whole duty, or to protract, 
from improper motives, the duration of the service, 
are acts of wilful misconduct which forfeit all right 
to salvage. 

(5) Salvors must possess skill & knowledge 
sufficient to enable them duly to perform the 
duties wliich they undertake. 

(6) Error not wilful in performing a salvage 
service operates only in diminution of the amount 
of remimeration. 

(7) A second set of salvors having discovered a 
derelict vessel, bottom upwards, at sea, near the 
Eddystone Lighthouse, succeeded, after great 
exertions during two days & a half, in towing her 
into Falmouth. They then, in spite of repeated 
remonstrances, carried on for a month a^ series of 
unskilful attempts to right th(; vessel, in conse- 
quence of which attempts she was much strained 
& injured. Value' of ship & cargo £2,400. The ct. 
awarded £600.— The Magdalen (1861), 31 L. J. 
P. M. & A. 22 ; 5 L. T, 807 ; 1 Mar. L. C. 189. 

iii. Effect of Want of Skill or Knowledge, 

7487. General rule.] — Salvors, not possessed of 
adequate knowledge, have a claim to indulgence 
only where more efficient persons are not on the 

^Claims of salvors, fishermen, pronounced against, 
for erroneous & improper conduct. Persons who 


assume the character of salvors, when more com- 
petent persons are at hand, are entitled to no 
indulgence. — ^T hb Dygden (1841), 1 Notes of 
Cases, 115. 

7488. On amount of award.] — The Eugenie 
( 1844), 3 Notes of Cases, 430. 

74gg. Diminution proportionate to amount 

of ignorance displayed.] — The Cape Packet, No. 
7501, post. 

7490. Bringing derelict into unsafe harbour.] 

— A derelict ship was fallen in with by the G, 
steamer, & towed to Bridlington Bay, but received 
considerable damage by talong the ground as she 
was going into the harbour : — Held : the salvors 
were wrong in attempting to carry a vessel of such 
size into the harbour, & something must be 
deducted on that score from the salvage they would 
otherwise have received. 

I must now dispose of the case of these foreign 
seamen [who were passengers], & I decree that 
they shall share the same as able bodied seamen, 
with the exception of the foreign master, who 
sliall take a double share (Dr. Lushington). — 
The Perla (1857), Sw. 230 ; 8 L. T. 612 ; 166 
E. R. 1111. 

A nnotation Refd. The Yan-Yean (1883), 8 P. D. 147. 

7491. .] — The Atlas, No. 6912, ante. 

7492. .]— The Eliza Bencke (1863), 8 

L. T. 402 ; 1 Mar. L. C. 341. 

7493. .] — In an action of salvage, the 

owners of the salved vessel in their defence 
admitted that some salvage services had been 
rendered, but counterclaimed for injuries sustained 
by their vessel through a collision caused by the 
alleged negligent & bad navigation of the salving 
vessel, & they asked, not for forfeiture of the 
reward, but for an allowance in account, the amount 
of the damages to be ascertained by a reference 
to the registrar & merchants. At the hearing of 
the action it was stated by defts. that the amount 
of the damage was about £400 : — Held : such 
want of skill in manoeuvring the salving vessel 
had been proved as went to diminish the award of 
salvage, & the ct. deducted £100 damages from 
the sum of £800, intended to have been given to 
the salvors, & made an award of £400 with costs. 
The Dwina, [1892] P. 58 ; 01 L. J. P. 71 ; 66 
1.. T. 862 ; 7 Asp. M. L. 0. 173. 

7494. Forfeiture of right to reward — Ship broken 
in two through mismanagement.] —T he Duchess 
OF Kent (1853), 8 L. T. 30. 

7495. Damage due to ignorance of locality.] 

— In a cause of salvage, tho owners pleaded want of 
skill & care on the part of the salvors, the officers 
& crew of one of her Majesty’s ships, & that the 
damages consequent thereon exceeded the value 
of the services : — Held : the facts amounting to 
mere ignorance of the coast, that ignorance of the 
locality on the part of salving sliips, officers, & 
crew will not bar* the salvors of salvage. 

Continuous services rendered to the property 
on shore, as well as on board, salvage services. — 
The Rosalie (1853), 1 Ecc. & Ad. 188 ; 18 Jur. 
337 ; 164 B. R. 109. ^ ^ , v 

Effect of negligence.] — See Sub-sect. 2, C. (g), 
post, 

(/ ) Conduct of Salvors, 

See Sub-sect. 2, D., post. 


were as skllfidly conducted as the 
nature of the case permitted, K 
valuable i—HeUl : as such they were 
entitled to corresponding recognmon, 
even though they were of short dura- 
tion.— Dunsmuib v. The Otter (1909), 


18 B. C. R. 435 ; 12 Exch. C. R. 268 ; 
10 W. L. R. 380.— CAN. 

748411. When a vessel wes 

to the assistance of another vessel In 
peril tho law does not require tho 


268 ; service of the salving vessel to be done 
in the most soamanlike manner possible 
but only that what she does should be 
goes done In a seamanlike manner. — The 
3 in Arrack)NIA V , The Hupeh (1907), 2 
tho Hong Kong L. R. 201 .—HONG KONG. 
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Sect* 10. — The salvage award: Sub-sect, 2, C. (g), 
(k), (i) i. <6? it., (j) <& (fe).] 

(g) Negligence, 

7496. Effect ot negligence — ^Forfeiture of right 
to reward.] — ^T he Lockwoods, No. 7484, ante, 

7497. .] — The Medina (circa 1827), 

cited 10 Jut. at p. 864. 

Annotation: — ^Apld. The Duke of Manchester (1846), 2 

Wm. Rob. 470. 

7498. .] — ^Acts of negligence, imskil- 

fulness, & great misconduct on the part of salvors 
will, if such acts result in damage not clearly 
appearing to be less than the damage which 
would have ensued if no attempt to salve the 
property had been made, work a forfeiture of any 
salvage remuneration otherwise due. 

The master & crew of the F,, a vessel in distress, 
got on board the K,, a steamer standing by her. 
The mate & two of the crew of the K, afterwards 
went on board the F. but refused to take her 
master back with them. The mate subsequently 
also refused the services of a steam tug, & finally, 
having from want of local knowledge anchored 
the F. in an insecure place, she began to drift, 
was forsaken by the salvors, & sard:. She was 
subsequently raised by her owners at considerable 
expense. ^In an action for salvage the o^vners of 
the F. denied that a reward was due, & coimter- 
claimed for damages : — Held : (1) the mate was 
guilty of misconduct in refusing to take the master 
of the F. on board of her, & to engage the services 
of the tug ; (2) if the F. had been ultimately saved 
such misconduct would have vorked a partial 
forfeiture of the reward only ; (3) as the loss 
arising from the misconduct of the salvors was 
probably equal to that from which the F. was 
first rescued, no salvage reward was due. — 
The Yan-Yean (1883), 8 P. D. 147 ; 62 L. J. P. 
67 ; 49 L. T. 187 ; 31 W. R. 960 ; 6 Asp, M. L. 0. 
136. 

Annotation :-~A8 to (3) Be!d. The Camellia (1883), 9 P. D. 

27. 

7499. .] — Shersby v. Hibbert, The 

Duke op Manchester, No. 7537, post. 

7500. Diminution of reward.] — The 

Medina (circa 1827), cited 10 Jur. at p. 864. 
Annotation -Apld. The Duke of Manchester (1846), 2 

Wm. Rob. 470. 

7501. Proportionately to amount of 

negligence displayed.] — Claim for salvage partially 
disallowed, upon the ground that the salvors, in 
the performance of the salvage service had dis- 
played great want of skill, & had brought the 
vessel into danger & difficulty thereby ; — Semhlc : 
deduction in the amount of the salvage award is 
to be measured, not by the amount of damage 
sustained, but in proportion to the quantum of 
negligence or ignorance displayed by the salvors. — 
The Cape Packet (1848), 3 Wm. Rob. 122 ; 6 
Notes of Cases, 665 ; 8 L. T. 682. 

.] — See, also, Nos. 7564, 7565, post. 


(A) Value of Salving Property » 

7502. Importance as factor determining quantun: 
of reward.]~THB Raikes, No. 7376, ante, 

7503. .] — The Alexander Brandt (1841) 

8 L. T. 612. 

7504. .] — The Otto Hermann, The Al- 

bert, The Ella Constance, No. 6878, ante, 

7505. .] — The City op Chester, No. 6900 

ante, 

7506. .1 — The Werra, No. 7384, ante, 

7507. .] — The Port Hunter, No. 7698 

post, 

7508. Reward not limited to value of pro- 

perty at risk.] — Bligh v, Simpson, The Fusilier 
No. 7205, ante, 

(a) Bisk to Salving Property, 
i. In General, 

7509. Importance as factor determining quantun 
of reward.] — The Traveller, No. 7399, ante, 

7510. .]— Services rendered by a vesse 

sailing in company with another, not entitled to f 
large compensation. 

Where vessels proceed on the same voyage 
leaving port nearly together, & where assistance it 
rendered by one to the other without any grea 
deviation from the proper course, the amount o 
salvage ought not to be very considerable (Dr 
Lushington). — The Ganges (1841), 1 Notes o. 
Cases, 87. 

7511. ,] — The Werra, No. 7384, ante, 

ii. Particular Risks, 

7512. Possibility of deviation vitiating insurance. 

— The Medora (1839), 6 L. T. 479. 

7513. .] — (1) \^cre the master of a vesse 

undertakes the responsibility of deviating from hi^ 
course, & so imperilling his insurance, for th 
purpose of rendering salvage service, he is entitlec 
to considerable reward. 

(2) The fact that a considerable sum has beer 
awarded to the owners of the salving vessel, doet 
not diminish the amount to which the master ^ 
crew are entitled. — The Aletheia (1864), H 
W. R. 279. 

7514. ,] — (1) The Judicial Committee L 

always reluctant to review cases of salvage, whict 
involve the exercise of the discretion of the judge 
of the ct. below, but, being a final ct. of appeal 
will, if the justice of the case requires, increase 
the amount. 

(2) The question how far a deviation in a vessel* 
course, in the voidance of a policy of insurance i. 
not satisfactorily settled, though the risk of suet 
may operate on the judge’s mind in determining 
the amount to be awarded for salvage services. 

(3) A moiety of the value of the vessel & cargo 
in a case of the salvage of a derelict, was formerly 
the amount awarded, but the maritime cts. nov 
give only such amount as is fit & proper witt 
reference to afi the circumstances of the case 


PART XV. SECrr. 10, sub-sect. 2.— 

0 . {« 5 . 

7496 i. Effect of negligence — ForfeUure 
of right to reward.y^The right to sal- 
varo may be wholly or partially for- 
feited by gross negligence on the part 
of the salvors. — Re The Drachenfels, 
The Retriever v. The Draohbnfeih. 
The Huqhli c. The Drachenfels 
(1900), 1. L. R. 27 Calc. 860.— IND. 


7496 ii. .] — Gross negligence 

of salvors may cause a forfeiture of all 
J. L. Mayo (1884), 7 
Nfld. L. R. 30.— NFLD. 


_ L Diminution of reward .] — 

Re The Drachenfels, The Retrievbr 
V, The Drachenfels, The Huohli v. 


The Drachenfels (1900), 1. L. R. 27 
Calc. 860.— IND. 

PART XV, SECT. 10, SUB-SECT. 2.— 
C. ih], 

76021. Importance 08 factor delermin 
ing guarUum of reward ,] — The W. G. 
Putnam (1880), Y. A. D. 271.— CAN. 

PART XV. SECT. 10, SUB-SECT, 2.— 

0 . ( 1 ) 1 . 

, 76091. Importance as factor determin- 
ing quantum of rewara,] — Binole v. 
The Queen of England (1862), 1 
N. S. W, S, 0. R. (Bq.) 47.— AUS. 

7509 ii. .]— Any risk which the 

salving vessel actually runs In going to 


the asBlstanco of another vessel fil perl 
is a risk properly to bo taken inb 
€u}oount in estimating the salvag 
award. — The Arragonia v. Th 
Hupeh (1907), 2 Hong Kong L. R 
201.— HONG KONG. 

7609 ili. .] — Chu Tak Loong L 

Co. V. Butterfield & Swire & 
China Navigation Go., Ltd. (1008), 
Hong Kong L. R. 1.— HONG KONG. 

7609 iv. .] — The Williaj 

Tucker (1866), 4 Nfld. L. R. 99.- 
NFLD. 


7609 V. .1 — The VuLOAi 

(OWNERS) V. The Berlin (Owners 
1882), 9 R. (Ct. of Seas). 1067 ; 1" 
' I. L, R. 790.— SOOT. 
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having regard especially to the value of the 
property salved. 

In a case where the vessel was derelict, & her 
value, with the cargo on board, exceeded £30,000, 
was salved by two vessels, one of which, with her 
cargo on board, was worth £160,000, & the other 
above £3,000, & a tender of £2,000 for salvage 
services had been refused, which sum was awarded 
by the Vice-Admlty. Ct. ; the J udicial Committee, 
looking at the respective values, & taking into 
consideration the additional risk to the salvors 
from having to make a deviation in their course, 
held that sum insufficient, & increased the amount 
of salvage by £1,000. — Kirby v, Scindia (Owners), 
The Scindia (1806), as reported in L. 11. 1 P. C. 
241, 257 ; 4 Moo. P. 0. C. N. S. 84, 106 ; 16 E. K. 
248, P. C. 

AnnotaHons : — Aa to (1) Folld. Arnold v. Cowic, The Glcn- 

duror (1871 ), L. R. 3 P. C. 589. Refd. Tho Clietah (1868), 

5 Moo. P. C. C. N. S. 278 ; Tho Amftrlquo (1874), L. II. 

6 P. (). 408 ; Allon Thomas (Owners) v. Gow (1886), 12 

App. Cas. 118. Generally ^ Refd. Tho Clan Sutherland, 

[1918] P. 332 ; Tho Kenora, [1921] P. 90. 

7515. .] — In estimating salvage reward to 

the owners of the salving vessel, the circumstances 
that the salving vessel deviating from her course 
might have initiated the insurance, the possibility 
of jbeing answerable to the owners of the cargo 
for such deviation, the exposure to danger of the 
salving ship in rendering salvage services, are 
elements to be taken into consideration. — Car- 
michael V. Brodie, The Sir Ralph Abercrombie 
(1867), L. R. 1 P, 0. 464 ; 4 Moo. P, C. C. N. S. 
374 ; 16 E. R. 358, P. C. 

Annotation : — Refd. Scaramanga v. Stamp (1880), 5 C. P. D. 

295. 

7516. Possibility of incurring penalty — Deviation 
by steamer carrying malls.] — Now, a master who 
commands a ship like the Tagvs^ incurs very great 
responsibility when he takes upon liimself to 
employ his ship, laden with passengers & mails, 
in any service than that in which she is engaged. 
... I shall give £400 to the master, for I think 
that the master, on all these occasions, is a person 
that ought to be greatly encouraged ; because it 
is upon him that entirely rests the whole responsi- 
bility of employing the ship. He has no right to 
deviate from the usual employment of the ship, 
except in strong cases of lugent necessity (Dr. 
Lusihngton). — The Martin Luther (1857), Sw. 
287 ; 160 E. R. 1141. 

7517. Contractual obligation to owners of 

cargo.] — C armichael v. Brodie, The Sir Ralph 
Abercrombie, No. 7515, ante, 

7518. .] — The Ot. of Appeal will alter 

an award of salvage made by the ct. below, where 
there is reason to believe that the court below has 
not taken into consideration the circumstance 
that rendering a salvage service to property alone 
constitutes a deviation in point of law, however 
small the deviation may be in point of fact. 

By deviating from her course she was causing 
delay & danger to her cargo (Brett, L.J.). — The 
Farnley Hall (1881), 46 L. T. 216; 4 Asp. 
M. L. 0. 499, C. A. 


7519. Possibility of incurring censure — Captain 
under orders to return by particular time.] — (1) In 

civil salvage, for mere assistance to ships in distress, 
there is no fixed proportion applying in aU cases — 
there is a discretion (Sir John Nicholl). 

(2) In derelicts, indeed, there are in practice 
some limits ; where an owner appears, there is, 
I believe, no instance in which more than half, 
though seldom less than one third, is given (Sib 
John Nicholl). 

(3) The steam vessel was on a service requiring 
dispatch ; she was under positive orders to return 
by a certain time, & it was not until after much 
consideration & doubt that Captain Evans takes 
upon himself the responsibility, & sends an excuse 
to the commodore. But if any untoward accident 
had happened, this conduct might have deeply 
involved the captain, & perhaps also his officers ; 
&; I think, therefore, that the incurring such a 
responsibility was equal to a personal risk of life 
(Sir John Nicholl). — The Ewell Grove (1835), 
3 Hag. Adm. 209 ; 160 E. R. 384. 

7520. Possibility of incurring disciplinary action 
— ^Master under instructions not to salve property.] 
— The Silesia, No. 7274, ante. 


( J ) Length of Salvage Operation. 

7521. How far length of services regarded.] — 
The Clifton, No. 7087, ante, 

7522. .] — The Industry, No. 7021, ante. 

7523. .] — The Traveller, No. 7399, ante. 

7524. ,] — The General Palmer, No. 7425, 

afite. 

7525. .]— The Gipsy (1853), 9 L. T. 811. 

7526. .] — The Otto Hermann, The Albert, 

The Ella Constance, No. 0878, ante, 

7527. .] — The Northumberland v. The 

Andalusia (1865), 12 L. T. 584 ; 2 Mar. L. 0. 


215. 

7528. .] — The Werra, No. 7384, ante. 

7529. .] — The Strathgarry, No. 7244, 

ante. 

7530. Time spent In reaching distressed 

vessel.] — The Graces, No. 7231, ante. 

7531. Whether ground for extra remunera- 

tion.] — The Waverley, No. 7249, ante. 

7532. Lying alongside salvaged vessel after 

taking her to anchorage — In readiness to render 
further assistance.] — Where a steam tug is 
engaged to render assistance to a ship aground in 
the night time, & succeeds in getting her off, & 
takes her to a safe anchorage for the night, & lies 
alongside of her till morning, the salvage service 
does not end on the ship being anchored, but the 
steam tug is entitled to i*eward for the time she 
lies alongside tho ship ready to render further 
assistance if required. — The Philotaxe (1873), 29 
L. T, 515 ; 2 Asp. M. L. C. 14). 


{Jc) Amount of Labour Involved. 

7533. How far amount of labour involved re- 
garded.] — The Reliance, No. 7400, ante. 


PART XV. SECT. 10, SUB-SECT. 2.— 
C. (j). 

7621 i. llow far length of aervices re- 
garded.]— T he W. G. Putnam (1880), 
Y. A. D. 271.-~CAN. 

7621 ii. .] — Jie The Lady 

Jocelyn (1866), 2 Mad. 355.— IND. 

7621 iii. .] — Tho shortness of 

salvago sorvioes may often bo taken as 
showing extraordinary skill & labour. — 
Ne The Drachenfeus, The Retriever 
V. The Draohenpels, The Hughli v. 
The Dbaohenfels (1000), I. L. R. 27 
Calc. 860.— IND. 

7621 iv. .] — The William 


Tucker (1856), 4 Nfld.L. 11. 99.— NFLD. 


7621 V. .1 — In awarding tho 

amount of salvage seiwlco well per- 
formed the ct. holds the shortness of 
the duration of such services as an ele- 
ment of ineritoriousnoss. — T he Severn 
(1875), 6Nfld. L. R. 103.— NFLD. 


7621 Vi. .] — The Vulcan 

(Owners) v. The Berlin (Owners) 
'182), 9 R. (Ct. of Sess.) 1057 ; 19 
, L. R. 790.— SCOT. 


PART XV. SECT. 10, SUB-SECT. 2.— 
C. (k). 


7638 i. How far amount of Idbovr in- 


volmd regarded.] — ite Roy & The 
Royal Middy (1862), 12 0. L. R. 309 ; 
2 S. V. A. R. 82.— CAN. 

7588 ii. .] — The Martha (1880), 

Y. A. D. 247.— CAN. 


7633 ill. ,]— The W. G. Putnam 

(1880), Y. A. D. 271.— CAN. 

7638 iv. .] — Re The Lady Joce- 

lyn (1865), 2 Mad. 355.— IND. 


7683 V. 
21 L. T. 23 


—.] — The BxniNS (1869), 
3 I. L. T. Jo. 483.— IR. 


7688 vl. .1 — The 

(Owners) v. The Berlin 
1882), 9 R. (Ot. of Sosa.) 
‘ L. R. 790.— SCOT. 


Vulcan 
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Sect. 10. — The salvage award: Sub-sect. 2, C. (k) d: 

Hh D« (o), {b) i. & a., (c) i. d: ii., & (d).] 

7634. .] — The Genebal PALBiEB, No. 7426, 

ante. 

How far quantum meruit principle regarded.] — 
See Sub-sect. 2, B, (c), an^. 

(1) Damage or Loss to Salvors. 

See Sub-sect. 2, E., post. 

D. Conduei of Salvors. 

(a) In General, 

7636. Effect of misconduct — Forfeiture or 
diminution of reward.] — The Sabah (1845), as 
reported in 8 L. T. 682. 

Annotation : — Mentd* The Victoria (1848), 6 Notes of Cases, 

176. 

7636. .] — The Medina (circa 1812), 

cited in 2 Wm. Bob. at p. 477 ; 166 E. R. 836. 
Annotation: — ^Apld. The Duke of Manchester (1846), 2 

Wm. Rob. 470r 

7637. .] — Where a steam tug, after 

rendering a salvage service to a sailing vessel in 
the charge of a pilot, was employed tow the 
salved vessel to the Downs, &, whilst so towed, 
the vessel got on shore ; — Held : the tug had no 
claim for salvage ; in such a case, the master of 
the tug i^ not released from all responsibility 
respecting the direction of the ship towed ; but 
it is the joint duty of the pilot & the master of the 
tug to do their utmost for the safety of the ship. 

However much the licenced pilot may mis- 
conduLct himself, if the master of the tug, through 
gross negligence, omits to do what v^as in his power 
to keep the ship in a proper direction that she may 
reach a i)lace of safety, & thereby the ship is lost, 
or is led into peril as great as that from which she 
has been rescued, all claim to salvage is forfeited. 

. . . The very notion of salving a ship supposes 
that the salvor, instead of merely executing orders, 
shall perform some extraordinary service, & exert 
himself to the utmost for the safety of life & 
property (Lord Campbell). 

An attempt was made to separate the towing of 
the ship from the operation of getting her off the 
sands, but . . . they cannot be severed (Lord 
Campbell). — Shersby v. Hibbert, The Duke op 
Manchester (1847), 6 Moo. P. C. C. 90 ; 5 Notes 
of Cases, 470 ; 13 E, R. 618, P. C. 

Annotations : — CoDSd. The Glory (1850), 14 Jur. 676. Distd. 

The Houthandel (1853), 1 Ecc. Sc Ad. 25. Consd. The 

Charles Adolphe (1856), Sw. 153 ; The Mo^alcn (1861), 

31 L. J. P. M. Sc A. 22, Apld. The Van- Yean (1883), 

8 P. D. 147. 

7638. .] — The Charles Adolphe, No. 

6952, ante. 

7639. Liability of owners for negligence of 
salvors.] — The policies of insurance upon a steam- 


vessel, the T., Sc the bill of lading provided that 
she might assist & tow vessels in all situations,” 
Sc in the course of the voyage the T., in attempting 
to render salvage services to the 8. damaged the 
latter so that she sank : — Held : the owners of the 
T. were liable for the damage to the 8. Sernble : 
even if there had been no such provision in the 
policies Sc bills of lading, the master would have 
Deen acting within the scope of his authority in 
rendering the salvage services. Sc therefore his 
owners would be responsible for his negligence in 
performing them. — ^T he Thetis (1869), L. R. 2 
a: Sc E. 365 ; 38 L. J. Adm. 42 ; 22 L. T. 276 ; 3 
Mar. L. C. 367. 

Annotations Reid. The C. S. Butler, The Baltic (1874), 

30 L. T. 475. Mentd. Bayley v. M. S. & L. Ry. (1872), 

L. R. 7 C. P. 415 ; The Charldeh (1873), L. R. 4 A. & B. 

59. 

(6) When Involving Forfeiture of Bight to Beward. 
i. In GeneraU 

7540. Misconduct wilful.] — The Magdalen, 
No. 7486, ante. 

7541. Or criminal.] — T he Atlas, No. 6912, 

ante. 

ii. Particular Instances. 

7542. Fraudulent imposition of services — En- 
forced absence of master.] — T he Jane (1845), 6 
L. T. O. S. 193. 

7543. .] — The Lawsons (1857), 8 L. T. 612. 

7644. .1 — The Cosbregnam (1868), 8 L. T. 

178. 

7545. Disregard of safety of salved property.] — 

The Dosseitei, No. 7013, ante, 

7546. Conviction for misconduct in same trans- 
action.] — The ct. will not entertain the claim of 
parties who have been previously convicted under 
9 & 10 Viet. c. 99, by the magistrates for their 
conduct in the same transaction for which they 
claim salvage reward. — T he Wear Packet (1855), 
2 Ecc. & Ad. 256 ; 164 E. R. 419. 

7547. Fraudulent protraction of length of ser- 
vices.] — T he Magdalen, No. 7486, ante. 

7548. Negligent navigation.] — ^A screw steamer 
fell in with a disabled barque in the English 
Channel, & in answer to signals of distress 
approaclied her to render assistance. In rendering 
salvage services to the barque damage was caused 
to that vessel by the negligent navigation of the 
screw steamer, the two vesels coming into collision, 
on tliree occasions. To recover for the damages 
sustained in these collisions, the owners of the 
barque promoted a cause of damage against the 
steamer, & subsequently an action for the recovery 
of salvage remuneration was brought by the owners 
of the steamer against the barque. On the two 
causes coming on to be heard together : — Held : 


PART XV. SECT. 10, SUB-SECT. 2.— 
D, (a). 

7636 I. Effect of miscondvet — Forfei- 
ture or diminution o/reuwrd.)— The likbt 
to salvage may bo wholly or parti^ly 
forfeitod by impropor abandonment or 
by wilful misconduct on the part of the 
salvors . — Re Thb Dracbbnfbls, The 
Retriever v. The Draohenfeia, The 
Huqhu V, The Drachenfels (1900), 
I. L. R. 27 Calc. 860.— IND. 

763511. ,) — It the conduct 

of salvors who may have rendered 
essential sorvioe, appears to be directed 
by motives of an improper description, 
if they attempt to usurp authority, by 
depriving the captain & crew of the 
possession of then* ship, or if they use 
any undue interference with the cap- 
tahi & crew in the discharge of their 
duties, the ct. will deal highly with 
them, Sc perhaps deprive them of the 


remuneration that they would other- 
wise have been legally entitled to. — 
The San Nichola (1853), 6 Ir. Jur. 
91.— IR. 

7536111. .] — If salvors are 

actuated by selfish views in getting 
possession of a ship In distress Sc to 
carry out these vIowb, take the master 
Sc crew on shore, the ct. will mark its 
disapproval of such conduct by with- 
holding all remuneration or reducing 
the reward it would otherwise have 
riven. — T he Magnolia (1867), 29 
L. T. O. S. 40 ; 0 Ir. Jur. 235.— IR. 

76361V. .] — ^Misconduct of 

salvors may cause a forfeiture of all 
claim.— The J. L. Mayo (1884), 7 Nfld. 
L. R. 30.— NFLD. 

PART XV. SECT. 10, SUB-SECT. 2.— 
D.(b)l. 

75401. Jllisconduet u^.] — The 


Charles Forbes (1874), Y. A. D. 172. 

—CAN. 

7640 ii. The right to salvage 

may bo wholly or partially forfeited by 
wilful misconduct on the part of the 
salvors. — Re The DRACHENFBi4|f, The 
Retriever v. The Drachenfels, The 
Hughli V. The Drachknfbia (1900), 1 
L. R. 27 Calc. 860.— IND. 

PART XV. SECT. 10, SUB-SECT. 2,— 
D. (b)ii. 

n. Setting up influenced d: exagge- 
rated statement of services .] — Where 
salvors, who have a blsdm for a mode- 
rate reward, set up an Infiuonced Sc 
exaggerated statement of their services, 
their claim will be wholly dismissed Sc 
themselves oondeiuned in costs. — the 
Alma (1865), 6 N. S. R. (1 Old.) 789.— 
CAN. 

o. Delay in delivery of salved goods 
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the owners of the barque were entitled to recover 
in the damage cause, & the owners of the steamer 
were entitled to recover in the salvage cause. — 
The 0. S. Butlek, The Baltic (1874), L. R. 4 
A. & E. 178 ; 43 L. J. Adm. 17 ; 30 L. T. 476 ; 22 
W. R. 769 ; 2 Asp. M. L. C. 237. 

7649. Failure to comply with statutory duty 
with regard to receiver of wreck — Justification.] — 
Pits, in a salvage suit claimed salvage for the 
following services : they found a barge adrift 
in the river Thames, without any one on board 
of her, & they restored her to her owners : — Held : 

(1) Merchant Shipping Act, 1864 (c. 104), s. 450, 
did not apply, & the neglect of pltfs. to deliver the 
barge to the receiver of wreck of the district did 
not operate as a forfeiture of their claim to salvage. 

(2) The term derelict applies where the vessel 
has been left sine spe recuperandi & sine animo 
revertendi (Siu Robert Phillimore). 

(3) A laden barge accidentally breaking loose 
from her moorings in the river Thames, & drifting 
about with no one on board, is not derelict, & 
consequently not “ wreck ** within Merchant 
Shipping Act, 1854 (c. 104 ). — The Zeta (1876), 
L. R. 4 A. & E. 460 ; 44 L. J. Adm. 22 ; 33 L. T. 
477 ; 24 W. R. 180 ; 3 Asp. M. L. 0. 73. 

Annotations : — As to (2) Consd. Bradley «. Newsom. [1919] 

A. C. 16. Generally, Refd. The Enerlisbman & The Aus- 
tralia (1894). 70 L. T. 846 ; The Theta (1894). 71 L. T. 

25 ; The Gas Float Whltton No. 2 (1895), 65 L. J. P. 17. 

7550. .] — Where a person renders 

services in the nature of salvage to a vessel which 
he at the time bond fide believes to be his own by 
purchase or otherwise, he is not precluded from 
recovering salvage reward in respect of such ser- 
vices because it turns out in fact that the vessel 
was not his property. The provisions of 17 & 18 
Viet. c. 104, s. 460, requiring a person who finds or 
takes possession of a wreck to give notice to the 
receiver, are not applicable to the case of a person 
who takes possession of a stranded vessel under 
the belief that he is the purchaser thereof, & in 
such a case these provisions do not operate to 
deprive him of liis right to recover salvage. — 
The Lipfey (1887), 58 L. T. 351 ; 6 Asp. M. L. C. 
255. 

7551. .] —Salvors found a derelict 

ship, with a cargo, oil the coast of Pembrokeshire, 


& beached her, & communicated with the coast- 
guard there, the chief officer of whom was the 
receiver of wrecks for the district. The salvors 
then, with the knowledge of the coastguard, 
emptied her of water & took her into port : — Held : 
the salvors were entitled to salvage, as they had 
“ reasonable cause ** for their failure, if there was 
any failure, to comply with 1894 Act, s. 518, in not 
dehvering the wreck to the receiver of the district. 
— ^The Glynoeron (1906), 21 T. L. R. 648. 

7552. Bribing master of salved vessel.] — ^T he 
Kolpino, No. 7258, ante. 

7653. Theft.] — ^Thb Clan Sutherland, No. 
7664, post 

Unjustified retention of possession.] — See Sect. 
12, sub-sect. 2, C., post. 

(c) When Involving Diminution of Betcard, 
i. Jn General. 

7554. Misconduct not wilful.] — ^The Magdalen, 
No. 7486, ante. 

7555. .] — The Atlas, No. 6912, ante. 

ii. Particular Instances. 

7556. Exorbitant demands.] — The John & 
Thomas, No. 7561, post. 

Compare Admiralty, Vol. I., p. 162, No. 713 ; 
& Sub-sect. 5, post. 

7557. Violent & overbearing conduct.] — ^Violent 
& overbearing conduct on the part of salvors, 
although it may not amoimt to such wilful mis- 
conduct as to cause an entire forfeiture of salvage 
reward, will yet operate to induce the ct. to 
diminish the amount of the reward. — The Marik 
(1882), 7 P. D. 203 ; 47 L. T. 737 ; 5 Asp. M. L. C. 
27. 

7558. Unskilfulness in rendering of services — 
Involving damage to ship.] — The Magdalen, No. 
7486, ante. 

7559. .] — The Atlas, No. 6912, ante. 

7560. .] — The Dwina, No. 7493, ante. 

Unjustified retention of possession.] — See Sect. 
11, sub-sect. 7, post. 

(d) When Involving Dcjyrlvalion of Costs. 

7561. Exorbitant demands.] — The services in 
this case were little more than the unsolicited 


— Until salvage amount determined .} — 
A salvor who has delayed tho delivery 
of salved goods to tho receiver of 
wrecks for a short time, not with tho 
intention of retaining the goods, but 
merely for tho purpose of having the 
amount payable to him for salvage 
determined before giving up possession, 
does not thereby forfeit his right to 
salvage, or incur tho penalties men- 
tioned in Wrecks & Salvage Act, 1886, 
8. 27 (now R. S. C. 1906, c. 13, s. 814).— 
The Manhattan v. Suixivan (1907), 
11 Exoh. C. R. 151.— CAN. 

p. Undue interference with captain 
db crew in discharge of their duties .} — 
The San Nichola (1853), 6 Ir. Jur. 91. 

—IB. 

q. Attempt to usurp authority .} — 
The San Nichola (1853), 6 Ir. Jur. 
91.— IR. 

r. Conduct directed hy improper 
motives.}— Tni& San Nichola (1853), 
6 Ir. Jur. 91. — IR. 


t. ,] — If salvors were actuated 

by selfish viows in getting possession 
of a ship in distress, &, to carry 
out their views, take tho master 6c 
crew on shore, the ot. will mark its 
disapproval of such conduct by with- 
holding all remuneration, or reducing 
the reward It would otherwiso have 


t 


Iven.— T he Magnolia (1857), 

I. T. O. S. 40 ; 9 Ir. Jur. 235. — IR. 


PART XV. SECT. 10. SUB-SECT. 2.— 
D. (0) ii. 


7556 i. Exorbitant demands .} — If tho 
captain of a tug boat makes an intoler- 
able demand for njiidoiing his services 
as a salvor, tho Ct. of Admlty. will, 
if it can consistently with law & justice, 
reduce the amount. — T he San Ni- 
chola (1853), 6 Ir. Jur. 91.— IR. 

7556 ii. .] — The St. Clair 

(Owners) v. The Aui>ny (Owner-s), 
[1922] S. C. 85.— SCOT. 

a. Unskilfulness in rendering srr- 
vices .} — If primary salvors, without 
sufflolent reason, reject the services 
of third parties ottered to them at a 
moment of great hazard, when the 
success of the enterprise is uncertain, 
the ct. hold that they exercised 
an injudicious discretion, & have, to 
a certain extent, failed in their duty, 
& abate their salvage award accord- 
ingly. — The Elizabeth (1855), 8 Ir. 
Jur, 340.— IR. 


b. Refusal to take ship to nearest 
port or desiinatwn .} — The Charles 
Forbes (1874), Y. A. D. 172.— CAN. 

0 . Taking ship far from home.} — 
The Rowena (1880), Y. A. D, 255.— 
CAN. 

d. Salvors actuated by selfish 
views.}— T ke Magnolia (1857), 29 
L. T. O. S. 40 ; 9 Ir. Jur. 235,— IR. 

e. Failure to inform master — 

Master tvUhin reach — Knowledge of sal- 


vors.} — Salvors will be deemed guilty 
of misconduct, if they arc aware at 
the time they enter on the salvage 
service that the master & crew of tho 
vessel in distress an^ on shore, & in 
tho Immediate nclglibourliood, watch- 
ing her, & only waiting tor high water 
to return to her, if they do not inform 
them of tho danger of the vessel, of 
their intention of proceeding to her 
aid, 6c otter their services. In such a 
case, even although the ct. is of opinion 
that valuable salvage services were 
rendered, & that most probably the 
vessel in distress would have been 
totally lost but for tho exertions of 
the salvors, it will mark its sense of 
tho misconduct of tho salvors by award- 
ing a very small amount of salvage. — 
The Lisbon (1867), 1 I. R. Eq. 144. — 
IR. 

f. Suspicion of lack of good 
faith.} — Where salvors on getting pos- 
session immediately put sail on tJie 
vessel, apparently for fear her former 
crew might come up with her & it 
was taken to be an evidence pointing 
to bad faith, the award was reduced. 
— The Caledonia (1863), 3 Nfld. L. R. 
359.— NFLD. 

PART XV. SECT. 10, SUB-SECT. 2.-- 
D. (d). 

IMli. Exorbitant demands.} — The 
Alma (1865), 6 N. S. R. (1 Old.) 789. 

— CAN. 
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Sect. 10. — The salvage atoard: Svb^sect. 2, D. (d), 
( e) & (/), E. (g), (h) i., ii. & in., & (c).] 

labours of the men, & the attention of their 
officer ; but even services of the highest class 
might be lessened by subsequent misconduct, & 
especially by exorbitant demands. . . . Under 
these paiticular circumstances the salvors are not 
entitled to any of their costs {per Cur.). — The 
John & Thomas (1822), 1 Hag. Adm. 167, n. ; 106 
E. R. 60. 

Annotation: — Consd. The Sovereign (1860), 6 Jur. N. S. 
832. 

7562. Misconduct to co-salvors.] — ^The Cadiz & 
The Boyne, No. 7319, ante. 

Unjustified retention of possession.] — iS'ccSect. 12, 
sub-sect. 1, A., post. 

(e) Effect on Bights of Associates. 

7563. Liability of salvor — ^Misconduct of agent.] 
— The Atlas, No. 6912, ante. 

7564. Liability of salvors inter se — ^Negligence.] — 

Embezzlement of salved property by the crew of 
a salving ship affects only those salvors who are 
paiiy or privy to the thefts, or who by negligence 
have enabled the thefts to be committed or to be 
undetected. In general, the consequences as 
regards those paiticipating in or privy to the 
thefts is 'the total forfeitm*e of salvage, & as 
regards those guilty of negligence, the forfeiture 
or diminution of the award. 

Property to the value of over £1,000 was stolen 
by certain members of the crew of one of a number 
of ships which salved a torpedoed vessel after her 
crew had left her : — Held : (1) as the thefts were 
on such a large scale that they must have been 
known to the rest of the crew as well as to the 
guilty parties, all the crew had forfeited their right 
to salvage ; (2) as the officers had not exercised 
due diligence to prevent or detect the thefts they 
also would forfeit their rights ; (3) an exception 
would be made in the case of the first lieutenant 
& one other officer who rendered extremely 
valuable services & would accordingly be awarded 
salvage but diminished amounts. — The Clan 
Sutherland, [1918] P, 332 ; 88 L. J. P. 26. 
Annotation: — Generally, Befd. The Kenora, [1921] P- 90. 

7565. Liability of owner of salving vessel — ^Mis- 
conduct of master & crew — Negligence.] — The 
criminal misconduct, larceny of stores & effects, of 
the master & crew of a vessel engaged in rendering 
salvage services does not forfeit or diminish the 
award to the owners of the vessel who have not 
by their negligence enabled the misconduct to 
take place & are in no way privy to it. — ^T he 
Kenora, [1921] P. 90 ; 90 L. J. P. 181 ; 37 T. L. R. 
203. 

( / ) Proof of Misconduct. 

7566. Necessity for conclusive proof.] — The 

Charles Adolphe, No. 6952, ante. i 


7567. .] — ^Thb Atlas, No. 6912, ante. 

7568. Burden of proof.] — ^T he Dahlia (1857), 
8 L. T. 012. 

7560. .] — ^Thb Cosbreonam (1868), 8 L. T. 

178. 

7570. When proof of misconduct inadmissible — 
Effect of tender .] — Tmi Fox (1846), 8 L. T. 682. 

E. Damage or Loss to Salvors. 

(a) In General. 

See 1894 Act, s. 510. 

. 7571. Right to reimbursement — ^Expenses.] — 

The Magdalen, No. 7480, ante. 

7572. .] — Bird v. Gibb, The De Bay, 

No. 7687, post. 

7573. .] — The City op Chester, No. 

0900, ante. 

7574. Damage sustained in rendering ser- 

vice.] — T he Westminster (1846), 8 L. T. 336. 

7575. .] — The Otto Hermann, The 

Albert, The Ella Constance, No. 6878, ante. 

7576. .] — ^Where a vessel in rendering 

salvage service sustains damage without negligence 
on her part, she is entitled to be repaid for such 
damage, & demurrage during repairs by the owners 
of the vessel salved. — T he Mud Hopper No. 4 
(1879), 40 L. T. 402 ; 4 Asp. M. L. C. 103. 
Annotation: — Coxud. The City of Clicster (1884), 9 P. D. 

182. 

7577. .] — (1) In an action for salvage, 

evidence of the loss of earnings by & of the costs 
of repairing damage done to the salving vessel in 
consequence of rendering" salvage services is 
admissible. 

(2) These sums are to be regarded as elements 
for consideration in estimating the amount of the 
salvage reward, but are not to be considered as 
fixed amounts to be awarded to the salvors in 
respect of these matters. — T ub Sunniside (1883), 
8 P. D. 137 ; 62 L. J. P. 70 ; 49 L. T. 401 ; 31 
W. R. 859 ; 5 Asp. M. L. C. 140. 

Annotatims: — Aa to (1) Apid. The City of Chester (1884), 
9 P. D. 182. Aa to (2) Consd. The City of Chester (1884), 
9 P. D. 182. 

7578. .] — The City of Chester, No. 

6900, ante. 

7579. .] — The Erato, No. 0828, ante. 

7580. .] — (1) Where, the vessel of a 

salvor has without default on his part been injured 
in the performance of salvage services, compensa- 
tion may be awarded to him in respect of the injury 
so sustained Sc damages consequent thereon ; or 
the salvage may be assessed on a liberal scale, so 
as to cover the loss & afford an adequate reward 
for the services rendered. 

(2) The presumption is that the injury is caused 
by the necessities of the services, & the onus 
prohandi is on those who allege default by the 
salvors. 

(3) The amount of compensation awarded by 


7661 li. .] — Where pltf. named an 

extravagant sum for salvafire services 
in his statement of claim, but the ser- 
vices were meritoriously rendered & 
deft, did not tender or pay into ct. 
any moneys to cover the demand, the 
ct. declined to deprive pltf. of costs 
althoucrh awarding a sum quite dis- 
proportionate to the amoimt claimed. 
— Bristbr & Son, Ltd. v. The Ura- 
nium (1918), 15 Exch. C. R. 102.— 
CAN. 

PART XV. SECT. 10, SUB-SECT. 2.— 

D. (.5. 

g. Lwhility of aalvora inter «c.] — 
In case of associated service, as all 
the salvors may be credited with the 
meritorious acts, so they may be pre- 
iudloed by the misconduct of one of 


their number. — T he Cherubim (1868), 
19 L. T. 62 ; 2 I. R. Eq. 172.— IR. 

h. .] — Where two ships 

olalined as salvors of a derelict ship, 
& It was proved that the master of 
one of them abstracted goods from the 
derelict with an evident intention of 
not restoring or accounting for them ; 
— Held : the misconduct of the master 
BO improperly removing goods tainted 
the wnolo salvage service of his ship, 
8c deprived his crew as well as himself 
of all participation in the salvage 
award.— The Alicia Annie & The 
Aminta V. The Scindia (1805), 2 
Mar. L. C. 232.— S. AF. 

PART XV. SECT. 10. SUB-SECT. 2.— 

B. (.). 

76711. Right to reimburaement-Sx* 


penaea.] — Pltfs., having salved the ship. 
Incurred expenses in navigating her 
along a dangerous coast at a roi^h 
season of the year : — Held : ^besides 
a salvage reward pltfs. were entitled 
to expenses to bo estimated at a lump 
sum. — Jacobsen v. The Archer 
(1894), 3 B. 0. R. 374.— CAN. 


767111. .] — The ct. will 

award an allowance beyond salvage 
reward for any exceptional loss or 
expense incurred by the salving ship, 
whether for repair or damage, loss of 
freight or other special matter. — The 
Severn (1875). 0 Nfld. L. R. 103.— 
NFLD. 


7674 1. Damage auatained in ren- 

dering scrrice.) — T he Severn (1875), 
6 Nfld. L. R. 103.— NFLD. 
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the ct. below will not be reduced unless it appears 
to be grossly in excess of what is right. — ^B aku 
Standard (Owners) v. Ang^xb (Owners), [1901] 
A. C. 649 ; 17 T. L. R. 684 ; svb nom. The Baku 
Standard, 70 L. J. P. 0. 98 ; 84 L. T. 788*; 9 
Asp. M. L. 0. 197, P. C. 

Anrwtaiionj-^Oer^ally, Reid, layman S.S. Co. v. Admiralty 

Coinrs. (1918), 35 T. L. R. 79. 

7681. .]— Consideration of the extent 

to which the ct. in awarding recompense for 
salvage ought to take account of damage suffered 
by the salving vessel in the course of the salvage 
services. — The Melanie (1924), 40 T. L. R. 236 ; 
68 Sol. Jo. 404 ; svhaequent proceedings, suh nom, 
Melanie (Owners) v» San Onofre (Owners), 
[1925] A. C. 246, H. L. 

7582. Damage due to salvors default.] 

— The Champion op the Seas (1862), 8 L. T. 336. 

7583. .] — The Mystic v. The 

Nanna, C. R., [1911] 2 A. C. 392, P. C. 

(6) Damage. 

i. In General. 

7684. Prospective damage.] — The Martha, No. 
7421, ante. 

Loss of fishing.] — See Sub-sect. 2, E. (c), 

post. 

ii. Particular Instances. 

7585. Cost of repairs.] — The James Armstrong 
(1876), L. R. 4 A. & E. 380 ; 33 L. T. 390 ; 3 Asp. 
M. L. C. 46. 

Annotation: — Mentd. The Goorg, [1894] P. 330. 

7586. .] — The Sunniside, No. 7677, ante. 

7687. .] — (1) Where the property saved is 

ample, losses voluntarily incurred by the salvor 
should be transferred to the owner of the property 
saved, & in addition t-ho salvor should receive a 
compensation for his exertions for the risk he 
runs of not receiving any compensation in the 
event of liis services proving ineffectual. The 
losses should be ascertamed with precision where 
practicable, but in that case the salvage remunera- 
tion added thereto should be fixed on a more 
moderate scale than where the losses cannot be 
fixed with precision. 

(2) Salvors are entitled to recover for general 
depreciation in the value of a salving ship in conse- 
quence of the damage sustained, & for loss of 
charterparty if proved. 

(3) In the assessment of salvage regard must bo 
had to the value of the property saved. — Bird v. 
Gibb, The De Bay (1883), 8 App, Cas. 559 ; 52 
L. J. P. C. 57 ; 49 L. T. 414 ; 6 Asp. M. L. C. 156, 
P. C. 

Annotations : — As to (1) Apld. The City of Chester (1884), 

9 P. D. 182 : Baku Stanoard (Owners) v. Angelo (Owners), 

[1901] A. d 549. Refd. The Saltbum (1894), 71 L. T. 

19. 

7588. .] — Baku Standard (Owners) v. 

Angi^le (Owners), No. 7580, ante. 

7689. .] — (1) In awarding salvage re- 

muneration to fishing vessels for services rendered ^ 
to another vessel, loss of the estimated fishing 
profits caused by the services cannot be allowed 
as such, though the ct. will take into account the 
fact of the loss in making its award. 

(2) Actual damages incurred were awarded by 
the ct. as items of salvage remuneration. — The 
Pairport, [1912] P. 168 ; 81 L. J. P. 108 ; 106 
L. T. 382 ; 12 Asp. M. L. 0. 166. 


7590. Salvors encouraged.] — T he Thetis, No. 
6817, ante. 

7591. Demurrage during detention for repairs.] — 

The Mud Hopper, No. 4, No. 7576, ante. 

iii. Burden of Proof. 

7592. On parties alleging default of salvors — 
Presumption that damage not due to default of 
salvors.] — Where the salvors* vessel is injured or 
lost whilst engaged in the salvage service, the 
presumption is that the injury or loss was caused 
by the necessities of the service, & the burden of 
proof is on defts. alleging that the loss was caused 
by the default of the salvors. — T he Thomas 
Blyth (1860), Lush. 16 ; 167 E. R. 8. 

Annotation : — Apld. S.S. Baku Standard v. S.S. Ang^le, 

[1901] A. C. 549. 

7593. .] — ^Baku Standard (Owners) 

V. ANGJfcLE (Owners), No. 7580, ante. 

(c) Loss of Profits. 

7594. Loss of fishing.] — T he Salacia (1829), 2 
Hag. Adm. 262 ; 166 E. R. 240. 

Annotations: — Consd. The City of Chester (1884), 9 P. D. 
182, Refd. Bird v. Gibb, The De Bay (1883), 8 App. Cas. 
559. Mentd. The Vrede (18G1), Lush. 322. 

7695. .] — The Catherina Anna Helena 

(1839), 6 L. T. 615. 

7596. .] — The Earl Grey (1842), 6 L. T. 

615. 

7597. .] — The Deveron (1841), as reported 

in 2 Wm. Rob. at p. 26 ; 7 Jur. at p. 429 ; 166 
E. R. at p. 665. 

Annotation : — Folld. The Louisa (1843), 2 Wm. Rob. 22. 

‘7598. .] — The Frederick (1844), 6 L. T. 

616. 

7599. .] — The Charles Williams (1846), 

6 L. T. 615. 

7600. .] — The William (1849), 6 L. T. 615. 

7601. .]— The Shaver (1850), 8 L. T. 440. 

7602. .] — The Hedwig, No. 7024, ante. 

7603. .] — In considering salvage by fishing 

vessels, where the property salved is not exposed 
to imminent dagger, the possible profit of the 
fishing is not to be included in the award for the 
service. — T he Nicolai' Henrich (1853), 6 L. T. 
615 ; 17 Jur. 329. 

Annotaiion : — ^Rcdd. The Hedwig (1853), 1 Koc. & Ad. 19. 

7604. .] — The Linda Flor (1857), 8 L. T. 

440. 

7605. .] — The Fairport, No, 7589, ante. 

7006. Vessel taken from actual employ- 

ment.] — (1) Where a fishing smack is actually 
taken off a lucrative employment in order to render 
a salvage service, the circumstance of her being so 
diverted from her occupation will form an essential 
ingre^ent in the salvage award. Where, however, 
she is not so engaged at the time, the award of the 
ct. will not be influenced by the consideration of 
the earnings she might have gained during her 
detention in the salvage service. 

(2) Where salvage money has been paid into 
the registry for the purpose of distribution, the ct. 
has no power to decree from the fund in ct. the 
payment of advances made to the salvors by their 
agent. — T he Louisa (1848), 3 Wm. Rob. 99 ; 6 
Notes of Cases, 631 ; 8 L. T. 440 ; 12 Jur. 946 ; 
166 E. R. 900. 

Annotation : — As to (3) Consd. The Petone. [1917] P. 198. 

7607. Vessel not taken from actual em- 

ployment.] — T he Louisa, No. 7606, ante. 


part XV. SECT. 10, SUB-SECT. 2. 

E. (b) U. 

7686 i. Cost of repairs .] — Whenever 
property of the salvor is damaged in 


effecting the salvage service, the 
damage is to he repaired, or paid for 
to the full extent of its actual value, 
or at the cost price, & not at the trade 


I profit price. — T hb Augusta Jbssb 
(1858), 11 Ir. Jur. 227.— IR. 

7686 ii. .] — The Severn (1876), 

I 6 Nfld. L. R. 103.— NFLD. 
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Sect. 10. — The salvage award: Sub-sect. 2, E. (c), 
(d) & (e); sub-s ec t. 3, A., B. dk C. (a).] 

7608. Loss of freight.] — T he Caroline (1843), 
as reported in 2 Wm. Bob. 124 ; 106 E. B. 701. 

7609. Cost of hiring pump men.] — The Le 
JONET, No. 7(»94, ante. 

7610. Penalties for breach of contract — ^Deviation 
by mall steamer.] — ^T hb Silesia, No. 7274, ante. 

7611. Depreciation.] — ^B ird v. Gibb, The Db 
Bay, No. 7587, ante. 

7612. Loss of charterparty.] — B ird v. Gibb, The 
De Bay, No. 7687, ante. 

7613. Increase In Insurance premium.] — T he 
Edenmore, No. 7302, ante. 

7614. Demurrage.] — The tank steamship L. 
fell in with the disabled twin-screw steamship B., 
in the North Atlantic & towed her into Halifax, 
a distance of about 280 miles. The B.’s boat was 
employed in passing the hawsers & making the 
vessels fast. No member of the crew of the L. 
performed any special service. On Dec. 1, 1905 
the solrs. acting for the owners of the Z., without 
any direct authority from the crew who numbered 
thirty-six, issued a writ on behalf of the owners, 
master, & crew of the Z., claiming salvage for 
services i^pndered to the B., her cargo & freight, 
& on Dec. 12, 1905 delivered a statement of claim 
on behalf of the owners, master, & crew of the Z, 
to which on Dec. 27 the owners of the B. delivered 
a defence. On Dec. 18 twelve of the crew of the Z, 
four able seamen, & eight firemen, gave notice to 
defts.* solrs. of a change of solrs., & on Jan. 5, 1906, 
a further statement of claim vas delivered on 
behalf of the twelve, & on Jan. 10 the owners of 
the B. delivered a defence to that claim. On the 
hearing of the salvage suits the owners, master, 
& twenty-four of the crew were represented by 
two counsel, & the remaining twelve of the crew 
were also separately represented by two counsel. 
Counsel for the owners, master, & twenty-four of 
the crew, when asking for an apportionment, 
stated that if the usual practice was followed of 
opportioning the salvage among the crew according 
to their rating, the effect would be that the engineer 
officers would receive more than the navigating 
officers, who probably had had harder work in 
consequence of the salvage than the engineer 
officers had had: — Held: (1) as the navigating 
officers had not taken any extraordinary part in 
the salvage service, they were not entitled to an 
increased share in the award, which would be 
apportioned amongst the crew according to their 
rating. 

(2) Counsel for the twelve seamen asked for 
costs. The twelve seaman had recovered salvage, 
& were entitled to be represented ; they had given 
no retainer to the owners solrs. to appear for them. 
The owners of the B., opposed the application on 
the ground that, as the interests of the twelve 
seamen were exactly similar to that of the rest of 
the crew, who were represented by counsel for 
the owners, there was no necessity for separate 
representation. The owners of the B., asked that 
the twelve seamen should be ordered to pay the 
extra costs to which they had been put by reason 
of the separate representation : — Held : the twelve 


seamen were not entitled to costs, but they were 
not to be condemned in costs. 

(3) The Z. by her salvage services, lost between 
six & seven days, & the result was that she arrived 
at Philadelphia at a time when she had lost a 
chartered cargo. She had to wait a longer time 
than she would otherwise have done to get another 
cargo, & there is a certain amount of demurrage 
which has to be considered (Bargravb Deane, J.). 
— The Bremen (1906), 94 L. T. 380 ; 10 Asp. 
M. L. C. 229. 

,7615. Loss of chartered cargo.] — The Bremen, 
No. 7614, ante. 

(d) Calculation of Damage or Loss. 

7616. Whether loss or damage matter for precise 
calculation.] — The Finn as. No. 7858, post. 

7617. .] — Bird v. Gibb, The De Bay, No. 

7587, ante. 

7618. Admissibility of evidence.] — The 

SuNNisiDE, No. 7577, ante. 

7619. .] — The City op Chester, No. 

6900, ante. 

(e) Inclusion as Part of Salvage Reward. 

7620. Discretion of court.] — The Le Jonet, No. 
7094, ante. 


Sub-sect. 3. — ^Amount op Beward. 

A. In General. 

7621. Limitation of amount recoverable — Value 
of property saved.] — The Schiller (Cargo Ex), 
No, 7079, ante. 

7622. IVhether based on fixed proportion — Dis- 
cretion of court.] — ^TiieEweu. Grove, No. 7519, 
ante. 

7623. .]—The Allen (1841), 8 L. T. 

154. 

7624. .] — The Gbnnessee (1848^, as 

reported in 2 Pritchard’s Admiralty Dig. 3rd ed. 
1959. 

Annotaiion ReM. Tho Hobo (1849), 7 Notes of Cosos, 

Supp. 1. 

7625. .] — The Denmark (1856), 8 

L. T. 177. 

7626. .]— The Besult (1866), 8 L. T. 

705. 

7627. .] — The Cuba, No. 7684, post. 

7628. .] — The City op Chester, No. 

6900, ante. 

7629. Whether defendants may plead previous 
payment — To persons assisting in salvage services — 
Payment by order of court.] — (1) In a suit instituted 
on behalf of the owners, master, & crew of a steam 
tug, to recover salvage reward for salving a dis- 
abled vessel &> her cargo, it appeared by the 
petition that persons other than pltfs. in the 
cause had assisted in the service, & in an article 
in the answer filed on behalf of the owners of the 
sdlved vessel & her cargo, defts. alleged that they 
had been ordered by a ct. of competent jurisdiction 
to pay to such other persons the sum ot £240 in 
respect of the assistance so rendered by them. 


PART XV. SECT. 10, SUB-SECT. 2.— 

£. (c). 

7608 i. toes of freight.] — The Severn 
(1875), 6 Nfld. L. R. 103.-~NFLD. 

PART XV. SECT. 10. SUB-SECT. 8.— A. 

7622 I. Whether based on fixed propor- 
tion — Discretion of court,] — The amount 
of salvage rewanl 1 b in the discretion 


of the ot. — The Seneca v. MacDonald, 
[1923] Exch. C. R. 177.— CAN. 

762211. .3 — Rafpin v. The 

Chilka (1883), 1. L. R. 7 Bom. 190. 
— IND. 

k. Rule of AdmiraUy Court.] — In 
actions In the High Ct., salvors. In the 
absence of a speoifio or express agree- 
ment to the contrary, mnst be taken 
to render their servloeB under &. sub- 


ject to the rule of the Admlty. Ct. 
limiting the maximum amoimt of sal- 
vage to a moiety of the value of the 
saved vessel, & cargo, If any, which 
rule is equally applioable to wrecking 
COB. as to ordinary vessel owners. — 
International Wreckino & Trans- 
portation Oo. V. Lobb (1886), 11 
0. R. 408.— CAN. 

1. .] — Held: following the usual 
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Fltfs. moved to strike out this article. The ct. 
holding that the article was relevant to the matters 
in issue in the suit, rejected the motion. 

(2) Work done by labourers in shifting the cargo 
of a vessel that has been damaged by collision & 
so forced to run ashore, for the purpose of lighten- 
ing her & of enabling her to be sufficiently repaired 
to get to the nearest port, is in the nature of 
salvage service & entitles the labourers to salvage 
reward ; such a service is, however, of a small 
character, & does not merit large reward. — The 
Antilope (1873), L. R. 4 A. & K. 33 ; 42 L. J. 
Adm. 42 ; 28 L. T. 74 ; 21 W. R. 464 ; 1 Asp. 
M. L. C. 513. 

Salvage agreements.] — See Sect. 9, ante, 

B, Claims of Owners, 

7630. Reduced scale applicable.] — On salvage 
tlie master & crew are strictly the only salvors. 
The owners claim only under the equitable con- 
sideration of the ct. for the risk of theii* vessel, 
etc. The ct. is not disposed to allow their claim 
to any great amount. — The San Bernaiido (1799), 

1 Ch. Rob. 178 ; 106 E. R. 140. 

C, Pariicular Inslances, 

(a) Derelict, 

7631. Whether ground for special consideration.] 

— The Thetis, No. 6817, ante, 

7632. According to merits of case — ^Proportion 
discretionary — Abandonment of moiety rule.] — 

(1) In a case of complete derelict, one moiety of 
the value apportioned between various salvors 
according to their respective services. 

By the old law half the value was always given 
in such cases ; but . . . the proportion is dis- 
cretionary & dependent on circumstances ; 
seldom, however, more than half, or less than 
one third is given (Sir John Nicholl). 

(2) The first occupants may prevent the inter- 
ference of others. — The Effort (1834), 3 Hag. 
Adm. 165 ; 166 E. R. 367. 

7633. .] — The Caroline (1843), 

2 Wm. Rob. 124 ; 1 L. T. O. S. 293 ; 7 Jur. 660 ; 
166 B. R. 701. 

7634. .] — The Parnitz (1851), 6 

L. T. 371. 

7635. .] — The Minerva (1854), 

1 Ecc. & Ad. 271 ; 6 L. T. 371 ; 164 E. R. 167. 

7636. .] — The Magdalen, No. 

7486, a7\U, 

7637. .] — The Splendid, The 

Thomas Bailey, The Queen of the East, The 
Martin Luther (1865), 12 Ij. T. 585 ; 2 Mar. 
L. C. 216. 

7638. .] — KmnY v, Sctndia 

(Owners), The Scindia, No. 7514, ante. 
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7639. .] — ^Thb Argonaut (1883), 

cited in 49 L. T. 204. 

Annotation: — ^Expld. The Anna Helena (1883), 49 L. T. 
204. 

7640. .] — (1) It is not the general 

rule in causes of salvage of derelicts to give one 
half the value of the property saved, although in 
some cases where values are small & the services 
meritorious, it may be proper to do so. 

In a case of salvage of a derelict the ct., having 
out of the proceeds of ship & cargo, amounting to 
£608, awarded one half to the salvors of pro- 
perty, awarded £160 to life salvors taking off the 
crew, together with costs to both pltfs. 

(2) I think I do justice by allowing £160 & costs, 
in which sum the personal representatives of the 
salvor who lost his life are to share (Hannen, P.). 
— ^The Anna Helena (1883), 49 L. T. 204 ; 6 
Asp. M. L. C. 142. 

7641. .] — The Janet Court, 

No. 7416, ante, 

7642. Award more than in ordinary 

salvage.] — T he Sarah Bell (1845), 4 Notes of 
Oases, 144 ; 8 L. T. 440. 

Annotations : — Befd. The Cosmopolitan (1848), 6 Notes of 
C^es Supp. xvli ; BrewHcy v, Nowson, [1919] A. C. 16. 

7643. Derelict as Ingredient in degree of danger.] 

— In a case where a derelict vessel & cargo of the 
value of £1,452 was salved by a steamer, which, 
with her cargo, was of the value of £30,000, the 
Vice-Admlty. Ct. awarded £300 for salvage : — 
Held : under the circumstances, that sum was 
not sufficient, & same increased to £450. 

The proper course . . . is to consider the fact 
of derelict as being, as it were, an ingredient in 
the* degree of danger in which the property is 
(])R. Lushington). — Papayanni V. Hocquard, 
The Truk Blue (1866), L. R. 1 P. C. 250 ; 4 
Moo. P. C. C. N. S. 96 ; 16 E. R. 252, P. C. 
Annotations: — CoilSd. The CJhetah (1868), 5 Moo. P. C. C. 
N. S. 278 ; The Am6rique (1874), L. H. 6 P. C. 468. Refd. 
Kirby r. Sclndla (Owners), The Scincila (1866), 4 Moo. 
P. C. C. N. S. 84 ; The Thetis (1869), L. R. 2 A. & E. 
365 ; The Scout (1872), L. II. 3 A. & E. 512 ; Scaramanga 
V. Stamp (1880), 5 C. P. D. 295. 

7644. Award of less than moiety — Rarely less 
than one-third.] — The Effort, No. 7632, ante, 

7045. .] — The Ewell Grove, No. 7519, 

ante, 

7646. One-third — Salvage of treasure.] — 

In a case of salvage of treasure, by great exertions, 
from a wreck derelict & sunk under water, one 
tim'd of the amount saved awarded to the salvors. 
— The Thetis (1834), 2 Knapp, 390 ; 12 E. R. 
533, P. C. 

Annotations : — Consd. The Ewell Grovo (1836), 3 Hag. 
Adm. 209. Distd. The Am6rl(iuo (1874), L. K. 6 1*. C. 
468 ; The Gleiigjle, [1898] P. 97. Refd. Gore v. Bethel, 
The Inca (1858), 12 Moo. P. C. C. 189 ; The Schiller (1877), 
2 P. D. 145. 

7647 , l,ess than one-third.] — ^T he Am6ri- 

QUE, No. 7464, ante. 


rule, not more than a moiety of the 
value of the res at the time when 
saved should bo awarded to salvors, 
there being no exceptional feature ex- 
cept the small value of the res , — Thjs 
Gleniffer (1892), 3 Exch. C. R. 67. — 
CAN. 

PART XV. SECT. 10, SUB-SECT. 3.— 
C. (a). 

7632 i. According to merits of case — 
Proportion discrdiionai'v — Abandon" 
ment of moiety rule.)— T he Berlin 
(1852). 4 Ir. Jut. 11.— 1R. 

7882 ii. •] — ^Although 

the Ct. of Admlty. has power to award 
a moloty of the value of a ship & cargo, 
in cases of derelict salvage, it will not 
always exorcise that power, hut ^1, 
in all Instanoes, award remuneration 

j, — ^VOL. XLI. 


to salvors on a liberal scale, making 
duo allowance for the danger & hard- 
ship Incurred in the salvage scTvice. — 
The Jane (1853), 5 Ir. Jur. 31.— IR. 

76421. Award more than in 

ordinary saZuaac.]— The ordmary rules 
of salvage oases apply to a claim for 
salvage in resi>cct of a derelict, but the 
dereliction may bo i-elied on as in- 
creasing, according to the circum- 
stances of each particular case, the 
amoimt of salvage recoverable. — Put- 
wain V , Engusb, Scottish & Aust 
TRAL iAN Bank, The Gothenburg 
(1875), 4 Q. S. a R. 133.— AUS. 

76441. Aboard of less than moiety — 
Rarely less than one-third ,] — It appe^ 
to be the general sense of the mari- 
time world, that the right of salvage 
in cases of derelict should not in 


ordinary cases range below one-third 
nor above the moiety of the remainder 
of the property. — Re The Marie Vic- 
toria (1865), 2 S. V. A. R. 109.— €AN. 

m. One-third,] — The Tickler 

(1874), Y. A. D. 166.— CAN. 

n. .] — Rc The Pro- 

gress (1882), 9 Q. L. R. 156.— CAN. 

o. .] — The Forest Queen 

(1858), 8 L. T. 440.— ir. 

p. .] — Thbj ORBSUND 

(1862), 8 L. T. 440.— IR. 

7647 i. Less than one-third ,] — 

The Canterbury (1850), Y. A. D. 
57.— CAN. 

784711. - — .] — The Marino 

(1870), Y. A. D. 61.— CAN. 

7847 iii. .] — The R. Robin- 

son (1874), Y. A. D. 168.— CAN. 

3 L 
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Sect, 10 . — The salvage award : Svh-sect 3, C. (a) db 
(6), &D.; svib-aeci. 4, A,, B. db C. {a) db (b) i.] 

7648. .] — It is said, that the master & his 

crew left the ship with too much precipitation, 
& that there was no danger. I cannot give 
credit to such a representation, in opposition to 
their own conduct. They thought otherwise at 
the time, & they must be supposed to be the 
best judges of their own safety. . . . They [the 
salvors] went out however . . . for the very pur- 
pose of saving vessels in distress, a circumstance 
to which the ct. always pays attention. The 
subsequent conduct of the salvors appears also 
to have been perfectly unimpeachable. They 
brought the vessel immediately into Harwich 
harbour, & delivered up possession to the officers 
of the customs. If there had been any consider- 
able danger attending the act of salvage, I should 
have given what the ct. is in the habit of giving 
in cases of derelict, an entire moiety. As I think 
there was not much of that ingi*edicnt, I shall 
give only two fifths (Sir William Scott). — The 
Fortuna (1802), 4 Ch. Bob. 194; 105 E. R. 
682. 

7649. — ^ — .] — Salvors having by meritorious 
services rendered at the risk of their lives salved 
a derelict vessel, her cargo & freight, valued 
together at £760, the ct. awarded £360 as salvage 
remuneration. — The Hebe (1879), 4 P. D. 217. 

7650. Award of moiety.] — (1) Salvors in pos- 
session of a derelict ship have a legal interest 
which cannot be divested witho ut adjudication 
in a competent ct., & it is not for the King’s 
officers or any other persons on the ground of 
superior authority to dispossess them without 
cause. 

(2) Those who claim as salvors & dispossess 
others who were acting as such, must show an 
apparent if not an actual necessity for their 
interference. 

(3) In cases of derelict, the ct. not infi’equently 
gives one half of the pioperty saved ; Ac this 
perhaps was done in all cases of the same kind 
according to the old law (Sm William Hcott). 
— I’HE Blenden Hall (1814), 1 Dods. 414 ; 165 
E. B. 1361. 

AnnotaJtiom : — A a to (1) Consd. The Kathleen (1874), 31 

L. T. 204. Befd. The TubanUa, (10241 P. 78. Aa to 

(2) Apld. The Fleece (1850), 3 Wm. Hob. 278. CODSd. 

The &inuel (1851), 17 L. T. 0. S. 204 ; The Pickwick 

(1852), 16 Jnr. 669 ; The Magdalen (1861), 31 L. J. P. M. 

& A. 22. Aa to (3) Befd. The Am^rique (1874), L. U. 6 

P. C. 468. Omerally, BeM. The CoBmopoUtan (1848), 

6 Notes of C^ses, Supp. XVII. 

7651. .] — The Twee GJelroeders (1838), 

3 Hag. Adm. 430, n. ; 6 L. T. 370 ; 166 E. B. 
466. 

7652. .]-— The Watt (1843), 2 Wm. Bob. 

70 ; 6 L. T. 371 ; 106 E. B. 681. 

Annotaiiona : — Befd. Bird v. Gibb, The He Bay (1883), 8 
. App. Ca8. 569 ; The Janet Court (1897), 76 L. T. 172. 

7653. .] — Where a vessel derelict was 

salved, the ct. considering the services of the 


salvors to have been of very great merit, awarded 
to them a moiety of the v^ue of the property 
salved.— The Pelican & The Wave v. The 
Minerva (1860), 9 W. B. 81. . 

7654. .]— The master of a Norwegian brig 

bound to Cardiff, with a crew of nine men, fell 
in, in the North Sea, between Heligoland & the 
Dogger Bank, with a derehet vessel in a very 
crippled condition, & put his mate & two of his 
crew on board her. The mate & the two men on 
board the derelict shortly after they had boarded 
her, fearing that she was about to founder, en- 
deavoured to leave her, but their boat was 
swamped, & one of the men drift<*d astern, & W'as 
picked up by a fishing smack. The mate & the 
other hand succeeded in bringing the derelict 
safely into the English Channel, & within 3 miles 
of Dungeness ; she was then taken in tow by a 
steamship & towed to the entrance of Dover Har- 
bour, within which she was subsequently placed 
in safety. Actions of salvage were instituted by 
the owners, master, & crew of the brig, & by the 
owners, master, & crew of the steamship against 
the derelict vessel & her cargo, & the ct. awarded 
a moiety of the value of the property proceeded 
against, & apportioned three fifths of the amount 
to the owners, mastei*, & crew of the brig. — The 
IjIVIktta (1883), 8 P. D. 24 ; 52 L. J. P. 81 ; 48 
L. T. 799 ; 31 W. B. 643 ; 5 Asp. M. L. C. 132. 

7655. Award exceeding moiety — Total proceeds.] 
— In derelict property of a very small value, no 
owner appearing, wliole of net value, summarily, 
awarded.— The William Hamilton (1834), 3 Hag. 
Adm. 168 ; 6 L. T. 371 ; 166 E. B. 368. 

7656. .] — A derelict barque, dis- 
masted & on fire, was towed by a tug some twenty 
miles into Harwich, where the salvors succeeded 
in extinguishing the fire <fc placing the barque 
in safety. The vessel & her cargo were ultimately 
sold by the ct., realising £255, less £108 expenses 
of the marshal. There was also a liability of 
£88 for the assistance rendered to the salvors 
by othei*s after the vessel was brought in, & a 
further liability of £21 7s. 9d. for dock dues, re- 
ducing the net balance to £37 2s. 3d. In an action 
against the owners of the barque, her cargo & 
freight, pltfs., the owner, master & crew of the 
tug, claimed salvage remuneration, &, judgment 
having been allowed to go by default, the ct. 
awarded the total proceeds without a reference. 
— Tub Louisa, [1906] P. 145 ; 75 L. J. P. 76 ; 
94 L. T. 558 ; 10 Asp. M. L. C. 256. 

7657. .] — ( 1 ) A ship on a voyage from 

Melbourne to London fell in with a derelict brigan- 
tine 220 miles to the westward of the Lizard, in 
the month of Feb., & put an officer & three hands 
on board her who, under circumstances of great 
difficulty & danger, & after much hardship, 
brought her in safety to Liverpool. In a salvage 
suit instituted on behalf of the owners, master, 
& crew of the ship, the ct., after directing expenses 
incurred by the salvors to bo paid to them out of 


76471V. .] — The Howena 

(1880), Y. A. D. 255.— CAN. 

7647 V. .]— The W. G. Put- 

nam (1880), Y. A. 1). 271.--CAN. 

76481. .] — The Scots wood 

(1867), Y. A. D. 25.— CAN. 

764811. .] — The S. V, Coonan 

(1871), Y. A. D. 109.— CAN. 

7648 iii. .) — The Marqaret 

(1874), Y. A. D. 171.— CAN. 

76501. Award of moiety.] — Re The 
Marie Victoria (1866), 2 S. V. A. 11. 
109.— CAN. 

— The Abchiteoi’ 
(1871), Y. A. D. 110.— CAN. 


7660111. ,h-Re The Pride of 

England (1872), 2 8 . V. A. R. 189. 

—CAN. 

76501V. .) — The Ida Barton 

(1879), Y. A. D. 240.— CAN. 

7660 V. .1 — TheSyu^h (1882), 

C. L. T. 607.— can. 

7650 vl. In a highly mori- 

toriona case of salvage, the ct. will 
award a moiety of the net value of a 
derelict ship & cargo in shares amongst 
the salvors. — T he Elizabeth Bibry 
(1851), 3 Ir. Jut. 267.— IR. 

7660 vll. .3 — The Gananoqub 

(1874), 0 Nfld. L. R. 18.— NFLD. 

76561. Award exceeding moiety — Total 


proceeda .] — Where no ownfr appeared 
to claim goods found derelict & their 
value was not groat : — Held : the 
salvors should have the full amount 
they realised after payment of neces- 
sary costs. — Two Bales op Cotton 
(1872), y. A. D. 135.— CAN. 

766511. .] — In a suit insti- 

tuted by salvorp in the case of a derelict, 
when tne procoods are small, & whore 
tlio owners do not appear, the Ct. of 
Admlty. will awai'd the entire of the 
funds realised by the sale amongst the 
salvors. — T he Casiletown (1863), 6 
Ir. Jur. 378. — IR. 

7666111. .] — TheMiltown 

Malbay (1853), 6 Ir. Jur. 380.— IR. 
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the proceed* of the salved property, awarded ] 
piore than a moiety of the residue as salvage 
reward. 

(2) In the circumstances of extraordinary merit 
& gallantry under which the services were ren- 
dered, I shall award as salvage the sum of £3,290 ; 
of this sum I shall award to the mate £600 ; to 
the three men who went on board the Basche 
£610 each ; to the rest of the crew & officers of 
the Scythia £360 ; & £500 to the owners. The 
sum of £360 to be divided among the officers & 
crew according to their rating, the shares of the 
runners & apprentices being calculated as if they 
were able seamen (Sir Robert Phillimore). — 
The Rasche (1873), L. R. 4 A. & E. 127 ; 42 
L. J. Adm. 71 ; 22 W. R. 240. 

Annotations As to (1) Distd. The Craigs (1880), 5 P. D. 

186. As to (2) Refd. The Valkyrie, [1910] W. N. 138. 

7658. .] — The Boiler ex Elephant, No. 

7150, ante. 

(b) Other Cases. 

^669. Award exceeding moiety.l — The Erato, 
No. 6828, ante. 

7660. Total proceeds.] — In an action by 

pltfs. claiming salvage remuneration for services 
rendered to a barque, her cargo, & freight, the 
ct. awarded to the salvors the total value of the 
property salved. — T he Mercator (1910), 20 
T. L. R. 450. 

D. Interest. 

7661. Right to.] — The ship was on her voyage 
from Ceylon to London with a valuable cargo. 
It was said . . . the value was a circumstance 
of no importance ; but that is not so : the value 
is uniformly an ingredient, the remuneration 
being always larger when the property that 
receives assistance is larger than when it is small 
(Sir John Nicholl). 

Salvage is not a payment merely for work & 
labour : other considerations are to be adverted 
to, the general interests of navigation & the com- 
merce of the country ; to encourage ekertion, & 
to excite to risk & peril in the relief of jiroperty 
in danger. . . . The ct. must guard against ex- 
orbitant demands & an undue advantage being 
taken of distress ; but when salvors act honestly 
& fairly, they are to be liberally rewarded, without 
a minute inquiry into the quantum of labour (Sib 
John Nicholl). 

Considering the larger value of the ship & cargo, 
the roughness of the night, the service performed, 
& the view taken of it by the comi*s. on the spot, 
the resistance to the award is improper. ... If 
the award had been of long standing, I should 
have decreed interest (Sib John Nicholl). — The 
Hector (1833), 3 Hag. Adm. 00 ; 166 E. R. 
339. 

7662. .] — The Experiment (1837), 7 L. T. 

76. 

7663. .] — The Samuel (1852), 7 L, T. 76. 

7664. .] — Although execution has not 

issued, interest upon a salvage award is recover- 
able from the date of the judgment, & interest 
on the solr.’s taxed bill of costs from the date of 
the allocatur of the taxing-master. The ct. has 


no power to refuse interest because the judgment 
recovered is for salvage. — ^The Jones Brothers 
(1877), 46 L. J. P. 76 ; 37 L. T. 164 ; 3 Asp. 
M. L. C. 478. 

Sub-sect. 4. — Recovery of Salvage 
Reward. 

A. In General. 

Jurisdiction of Admiralty Division.] — See 
Admiralty, Vol. I., pp. 161-153, Nos. 583-613. 

7665. At common law — No right of action — In 
absence of Implied contract.] — (1) The right to sue 
in a ct. of common law for salvage must be founded 
on an implied contract ; & therefore, where the 
facts of the case do not warrant any such inference, 
the action will not lie. 

(2) One of several salvors cannot sue for his 
share of the salvage. — Ltpson v. Harrison (1853), 
22 L. T. O. S. 83 ; 2 W. R. 10. 

By statute.] — See 1894 Act, s. 665. 

7666. Salvage money paid into court for dis-* 
tribution — Whether court may decree payment of 
advances made to salvors by their agents.] — ^T he 

Louisa, No. 7606, ante. 

7667. Who may intervene in salvage suit — 
Party liable for collision necessitating salvage.] — 

Where a ship has been found to blame in a cause of 
collision, & a cause of salvage has been instituted 
against the other (the injured) ship, the owners 
of the ship found to blame have a right to intervene 
in the salvage cause to protect their o^m interest. — 
The Diana (1874), 31 L. T. 203 ; 2 Asp. M. L. 0. 
366. 

7668. Authority of ship’s agent to compromise 

salvage claim.] — The authority of duly appointed 
ship’s agents under the Naval Agency & Distribu- 
tion Act, 1864, is not wider than that of a solr. ; 
& if ship’s agents settle an action contrarv to the 
express prohibition of their principal they are 
guilty of a breach of duty A liable in damages 
for the consequences, even if the settlement be 
made without negligence <fc on the advice of counsel 
& in the bond fide belief that it is in the principal’s 
interests. — The Hermjone, [1922] P. 162 ; 91 

L. J. P. 136 ; 126 I.. T. 701 ; 15 Asp. M. L. C. 
493 ; sub no7a.'H.M.S. DAFFODJJi, 38 T. L. K. 381. 

Hearing of the cause — Conduct of action.] — 
See Admiralty, Vol. 1., p. 190, Nos. 1107-1112. 

Evidence.] — See Admiralty, Vol. I., pp. 

196, 197, 200, 202, Nos. 1115-1120, 1173-1178, 
1216, 1217. 

B. Essentials to Maintenance of Action. 

See Sect. 3, ante, 

C. Nature of Remedy. 

(a) In General. 

7669. May be either in personam or in rem.] — 

The Port Victor (Cargo Ex), No. 6905, ante. 

{b) In rem. 
i. In General. 

See, generally^ Admiralty, Vol. I., pp. 104-106, 
Nos. 64-73. 


PART XV. SECT. 10, SUB-SECT. 8.— 
C. (b). 

q. Wreck.l — In case of wreck the 
claim of the seamen upon the parts 
saved is a claim for salvage, the 
quantum is to be regulated by the 
amount which would have been duo 
for wages . — Re The Isabella (1850), 
1 S. V. A. R. 281.— CAN. 

PART XV. SECT. 10, SUB-SECT. 3.— D. 
7661 i. Right io.]— C hu Tak Loonq 


& Co. V. Butterfield & Swire & 
China Navigation Co., Ltd. (1908), 1 
Hong Kong L. R. 1.- HONG KONG. 


PART XV. SECT. 10, SUB-SECT. 4.-A. 

r. Joinder of master <£■ crew as 
co-plaintiffs with oiGncra.]— Fiokfobd 
& BLACK, Ltd. V. The Lux (1912). 14 
Bxch. C. R. 108; 8 D. L. R. 924.— 
CAN. 


PART XV. SECT. 10. SUB-SECT. 4.— 

C. (a). 

7669 i. May he either in personam or 
in rem.] — Salvage may bo recovered by 
a personal action against the owners of 
the ship saved, as well as by an action 
in rem. — Dun can v. Dundee, Perth 
London Shipping Ck>. (1878), 6 R. 
(Ct. of Sees.) 742 ; 16 So, L. R. 429.— 
SCOT. 
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Sect, lO,^The salvage award: Sub-sect. 4, C. {h) ii. 
d: Hi., dk (c), ds D. (a) dk (6); subject. 5, A. 
dk J?,] 

ii. Possessory Lien. 

See XIX., Sect., 3, post. 


iii. Maritime Lien. 

Priority of Hens generally.]— See Part XIX., 
Sect. 4, post. 


(c) In personam. 

Sec Admiralty, Vol. I., pp. 104, 106, 172-174. 

7670. Jurisdiction of Court of Admiralty.]— 

.^though salvage suits, in the form of actions 
in personam, are compaiatively rare, the Ct. of 
Admit y. always had jurisdiction, founded 
apparently on the fiction of an action in rcm having 
been bi*ought k the property salved having been 
allowed to be taken by the owners, to entertain 
such suits when at least there existed a corpus of 
property salved (Jeune, J.).— The Elton, [1891] 
P. 266 ; 60 L. J. P. 69 ; 66 L. T. 232 ; 39 W. R. 
703 ; 7 T. L. R. 434 ; 7 Asp. M. L. C. 66. 

.•- -Dbtd. The Port Victor. [1901] P. 243. Mentd. 
Fi^ V. De la Rivae & Palmer (No. 2) (1893), 69 L. T. 
666 ; The Due D’Aumalc (1902), 72 L. J. P. 11. 

7671. .] — The right to salvage may arise 

out of an actual contract, but it does not necessarily 
do so. ... [1 have come to the conclusion 
that] the action in personam did not arise out of 
jurisdiction in rem, k that the disi nction between 
actions in personam & actions in rem depended 
only on whether the person or property of deft, 
was arrested in the first instance. . . . The law of 
Admlty. imposes on the owner of propei’ty saved 
an obligation to pay the person who saves it simply 
because in the view of that system of law it is just 
he should ; & this conception of justice naturally 
imposes a proportionate obligation on any person 
whose interest in the propeiiy is real, though 
falling short of that of ownerehip (Jeune, P.). — 
The Port Victor (Cargo Ex), [1901] P. 243 ; 84 
L. T. 363 ; 49 W. R. 678 ; 17 T. L. R. 378 ; 9 
Asp. M. L. C. 163 ; affd., [1001] P. at p. 250, 

C. A. 

Admiralty Comrs., 

[1919] 1 K. B. 49 ; The Mcandros, [1925] P. 61. 

7672. Right to remedy.] — T he Two Friends, 
No. 8219, post. 

7673. .]— The Schiller (Cargo Ex), No. 

7079, ante. 

7674. Against person with Interest only In 

property salved.]— T he Five Steel Barges, No. 
682 1 , ante. 

7675. .] — The Port Victor (Cargo 

Ex), No. 7671, ante. 

7676. Against shipowners for proportion 

payable In respect of cargo — Special contract.] — 

A ves^l, the value of which was £3,600, & the cargo 
of which was worth £14,000, having been for three 
days on rocks in Castraes Bay, in the Gulf of 
Tajtay, the master entered into an agreement 
with the salvors to pay them £200 for each day of 
service, & a further sum of £2,000 in the event 
of the vessel being got or coming off the rocks 
aurmg the continuance of the attendance of the 
^Ivors : Held : (1 ) the agreement was fair 

A reasozmble & binding on the owners of the 
vessel; (2) the owners of the vessel were liable 
lor the whole amount agreed upon without any 
^duction m i^pect of the salvage of the cargo.-- 

P. D. 31 ; 67 

M L ® 


D. Loss of Right of Action, 

(a) Delay. 

See Maritime Conventions Act, 1911 (c. 67). s. 8. 

7677. Effect of delay.] — The Southampton 
(1842), 8 L. T. 612. 

7678. .] — (1) A bottomry bond is entitled 

to priority of payment over a mtge. during the 
voyage for which the bond was executed ; but 
when due, should be enforced within reasonable 
time, k a voluntary agreement on the part of the 
holder to postpone payment under it alters its 
character totally, & substitutes a contract, over 
which the Admlty. Ct., at least, has no jurisdiction. 

(2) This ct. would be very reluctant to entertain 
a claim of salvage against a ship purchased without 
notice, if the ^vors had voluntarily postponed 
their claim, there having been full opportunity 
to enforce it (1)R. Lushington). — The Royal 
Arch (1867), Sw. 269 ; 30 L. T. O. S. 198 ; 6 
W. R. 191 ; 166 E. R. 1131. 

Annotations: — As to (\) Bold. London & Midland Bank v. 

Noilson (1895). 1 Com. Cae. 18. Generally, Be!d. Ilhe 

Staflordshire (1871), 25 L. T. 137 ; Tho James W. Elwell, 

[1921] P. 351 ; Tho St. George, [1926] P. 217. 

(6) Retention of Possession, 

See Sect. 12, sub-sect. 2, C., post. 


Sub-sect. 6. — Appeals. 
A. In General. 


See, aUo, Admiralty, Vol. I., pp. 240, 241, 
Nos 1660-1681. 

7679. Presumption In favour of award.] — If 

the award of magistrates is generally a reasonable 
reward for salvage services, the ct. will not dis- 
tui'b it in a trifling sum, merely because the 
apportionment should be in some degree objection- 
able ; it being the duty of the ct. to support such 
awards, as far as they are not excessive, nor 
inconsistent with general principles. — T he Vesta 
( 1828), 2 Hag. Adm. 189 ; 166 E. R. 214. 
Annotation: — Apld. Tho Brothers (1828), 2 Hag. Adm. 
195. 

7680. .] — In an appeal from a magistrates* 

award in a case of salvage their certificate of value 
under 1 & 2 Geo. 4, c. 75, s. 9, even if not con- 
clusive is of great weight & the ct. dissenting on 
no point from the award of the limit of the pro- 
ceeds affirmed it with costs. — T he Brothers 
( 1828), 2 Hag. Adm. 196 ; 166 E. R. 216. 

7681. .] — The Thomas Wood (1839), as 

reported in 8 L. T. 612. 

Annotations: — Bs!d. Tho Aurora (1842), 1 Wm. Rob. 322 ; 
The Generous (1868), L. R. 2 A. & E. 57 ; The Caledonia 
(1869), 42 L. J. Adm. 13, n. 

7682. .] — ^A Ct. of Appeal, in a disputed 

question respecting the amount of remuneration 
awarded by the ct. below, for salvage service, is 
indisposed, except it appears that the judgment 
is clearly erroneous, to interfere with the com- 
pensation which the ct. below, in its discretion, has 
awarded. — G ann v. Brun, The Clarissa (1850), 
12 Moo. P. C. C. 340 ; Sw. 129 ; 8 L. T. 178 ; 14 

E. R. 940, P. C. 

Annotations: — ^Apld. Green v. Bailey, The Neptune (1858), 
12 Moo. P. C. C. 340 ; Trask v. Maddox, The Carrier 
Dove (1863), 2 Moo. P. C. C. N. S. 243. The Chetah 
(1868). L. R. 2 P. O. 205 ; The England (1868), L. R. 2 
P. C. 253. Oonid. Arnold v. Cowle, The Glenduror (1871), 
L. R. 3 P. C. 689 ; The Am6rlque'(1874), L. R. 6 P. C. 
468. Apld. Thomas Allen (Owner^ v. Gow, The Thomas 
AUen (1886). 12 App. Oas. 118. Mentd. The Zeta (1876), 
L. R. 4 A. & £. 460 ; Bradley v. Newsom, [1910] A. 0. 
16. 


7688. .]— The Aixandale (1868), 8 L. T. 

178. 
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7684. .] — The ct. will not entertain an 

appeal from the salvage award of justices upon the 
mere question of amount, unless plainly exorbitant. 

On appeal the burden always lies on applt. & 
especially in cases of this kind where the decision 
appealed from is a decision of discretion. The 
amount of salvage reward due is not to be deter- 
mined by any rules ; it is a matter of discretion. 
... It would be therefore very improper to 
encourage salvage appeals on the mere question 
of amount (Dr. Lushinoton). — Tim Cuba (1860), 
Lush. 14 ; 8 L. T. 335 ; 0 Jur. N. S. 152 ; 167 
E. R. 8. 

Annotations : — Apld. Trask i\ Maddox, The Carrier Dove 
(1803), 2 Moo. P. C. C. N. S. 243. Consd. The Chetah 
(1868), L. K. 2 P. C. 205 ; The Glenduror (1871), 24 L. T. 
499. Apld. The Am6rique (1874), L. K. 6 P. 0. 468. 

7686. .] — Trask v . Maddox, The Carrier 

Dove, No. 7396, ante, 

7686. .] — Rdioii v , Simpson, The Fusilier, 

No. 7205, ante, 

7687. .] — Kirby v , Scindia (Owners), 

The Scindia, No. 7514, ante. 

7688. .] — The Judicial Committee is 

reluctant to review salvage awards wliich involve 
the exercise of the discretion of the judge below, 
& will not do so unless the amount awarded difters 
to the extent of one-third from that which the 
Judicial Committee thinks adequate. 

Case in which salvage remuneration was reduced 
from 12,000 doUars to 7,500 dollars ; their lordships 
being of opinion that the difference between the 
sum awarded & that wliich would be liberal was 
so large as to require cori'ection. — Thomas Aixen 
(Owners) v . Gow, The Thomas Allen (1886), 12 
App. Ciis. 118 ; 56 I.. T. 285 ; 3 T. L. R. 188 ; 6 
Asp. M. L. C. 99, P. C. 

7689. Except in case of very extraordinary 

character.] — In a case of salvage service, the 
amount of compensation to be awarded, is in 
the discretion of the judge of the Ct. of Admlty., 
& the Judicial Committee will not interfere with 
the manner in wliich that discretion has been 
exercised, either by diminishing or increasing the 
amount awarded, except in a case of very extra- 
ordinary character. — Green v. Bailey, The 
Neptune (1858), 12 Moo. P. C. C. 346 ; 14 E. R. 
943, P. C. 

Annotations: — Cossd. Tho England (1868), L. K. 2 P. C. 
253 ; The Ani6riqno (1874), L. 11. 0 P. C. 468. 

7690. Whether affidavits of appraisement ad- 
mitted — Salvors taking no steps in court below— 
To issue commission of appraisement.] — C olby v , 
Watson, The Endeavour, No. 6838, ayite, 

7691. Appeal from decision of magistrates— 
Jurisdiction of Court of Admiralty to entertain — 
Value of property salved under £1,000 .] — The 
Generous, No. 7257, ante. 

7092. Sum in dispute — Meaning of.] — 

The Generous, No.7257, ante. 

Presumption in favour of award.]— 

Nos. 7679-7681, 7(^83, 7684, ante. 

7693. Admissibility of fresh evidence upon 
appeal— Matters sufficiently before court below.]— 
Kirby v . Scindia (Owners), The Scindia, No. 

7514, ante. ^ * 

7094 , Matter subject of application to 

court below.] — K irby v . Scindia (Owners), The 

Scindia, No. 7514, a?i/c. , ^ ^ 

Costs of salvage appeals.] — See Adb^alty, 
Vol. I., pp. 242-243, Nos. 1698-1702, 1703. 


B. When Court will interfere, 

7695, Error of principle.] — ^Where a salvage 
award is appealed against the Ct. of Appeal 
adheres to the rule laid down in the Privy Council, 

& will not alter the sum unless it has been given 
on wrong principles, or with a misapprehension 
of the facts, or it is exorbitant & out of reason. — 
The Lancaster (1883), 9 P. D. 14 ; 49 L. T. 705 ; 
32 W. R. 608 ; 5 Asp. M. L. 0. 174, C. A. 

7090, ,] — The Ct. of Appeal will not reduce 

an amount given by a judge of first instance as 
salvage, unless the judge, in estimating the amount 
of remuneration to be awarded, has miscarried by 
allowing his judgment to be influenced by some* 
thing which ought not to have influenced it at all, 
or else either by giving undue consideration or by 
failing to give due consideration to some circum- 
stance fairly within his consideration. — T he 
Carranza (1885), 1 T. L. R. 379, C. A. 

7697. .] — In reviewing an award for salvage 

made by the judge of the Admlty. Div. & affirmed 
by the Ct. of Appeal, this House \\qll not interfere 
with the amount awarded unless it appears that 
the established principles have not been satis- 
factorily applied. 

I think it would need a case exceptional & 
extraordinary to induce this House to interfere 
with an award made by the learned judge of the 
Admlty. Ct. k afihnned by the Ct. of Appeal 
(LohdHerschell). — Glengyijs (Owners), Cargo 
k Freight v. Neptune Salvage Co., The 
GlengyT-E, [1898] A. C. 519; 67 L. J. P. 87; 
78 L. T. 801 ; 14 T. L. R. 522 ; 8 Asp. M. L. C. 
436, 11. L. , , 

7090. .] — Defts.’ steamship, from Adelaide 

to London with a cargo of wool, broke down in the 
Red Sea, owing to damage to her propeller. She 
was picked up by pltf.'s steamship, from Java to 
Amsterdam with a general cargo, k was towed in 
six days about 830 miles to a safe anchorage in 
Suez Roads. The weather was fine except towards 
the end of the towage, when the usual northerly 
wind k some sea were encountered, k during part 
of the towage varying currents were met with. 
The salving vessel lost three days k incurred some 
expense. The values were large, tliat of the 
salving vessel, cargo freight, £88,000, k that of 
the salved vessel, cargo k freight, £269.700. In 
an action of salvage the sura of £10,000 was 
awarded. Defts. appealed on the ground that the 
amount was excessive : — Held : the amount 
awarded could not be supported without doing 
injustice to those whose property was salved, for, 
in the ct. below, undue weight had been given to 
the valu(^ of the salved property, k the absence of 
serious danger, either to the salving or to the salved 
vessel, had not been sufficiently recognised. The 
award was, therefore, reduced to £6,000 . — ^Thb 
1 'grt Huntp:r, [1910] P. 343 ; 80 L. J. P. 1 ; 

L. T. 550 ; 26 T. L. R. 610 ; 11 Asp. M. L. C. 492, 
C. A-. 

7699. Misapprehension of facts.]— The Lan 

CASTER, No. 7<»95, ante. , . , 

7790, .] — The of Appeal will, in a salvage 

aiction, where it appears that the judge below h^ 
misapprehended the evidence, k consequently 
given a wrong award, increase or diminish the 
award as the justice of the case may require.-- 
The Star of Persia (1887), 57 L. T. 839 ; 6 
Asp. M. L. 0. 220, G. A. 


_ « instance is, that if the ct. cannot say 

PART XV. SECT. 10, SUB-SECT. 6.— B. tjje judge has misapprehended the 


Brothehs & Kent v. The Gaspbsia 
(1899), 8 Nfld. L. R. 290.— NPLD. 

7699 i. Misapprehension of factsA — 
BowuiNO Brothers & Kkot »-^The 
Gaspesia (1S99), 8 Nfld. L. R. 290. — 
NFLD. 
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Sect 10. — The salvage award: Sub-sect. 6, B,; 
sect, 0. Sect. 11 ; Sub-sects, 1, 2, 3 <fe 4, A,] 

7701. Where reward excessive.] —The General 
Palmer (1830), 2 Ha«. Adm. 323 ; 166 E. R. 261. 

7702. .]— The Nimrod (1850), 7 Notes of 

Cases, 670 ; 8 L. T. 164 ; 14 Jur. 942. 

7703. .1 — Bird v. Gibb, The Db Bay, No. 

7687, ante. 


7704. .]— The Lindfield, The Challenge 

& The Columbia (Owners) & The Lady Vita 
& The Granville (Owners) v. The Lindfield 
(Owners) (1894), 10 T. L. R. 600, C. A. 

7705. Excess must be considerable.]— The 

Cuba, No. 7684, ante. 

7706. ; — .] — The Judicial Committee will 

not interfere with the discretion exercised by the 
judge of the Admlty. Ct. in awarding compensa- 
tion for salvage service, unless the difference 
between the amount awarded & the amount due 
in the judgment of the Judicial Committee is very 
considerable. — T he England (1868), L. R. 2 P. C. 
253 ; 5 Moo. P. C. C. N. S. 344 ; 38 L. J. Adm. 9 ; 
20 L. T. 46 ; 3 Mar. L. C. 216 ; 16 E. R. 545, P. C. 
Annotations: — Apld. Woburn Abbey (Owners) v. Superb 

? Woburn Abbey (1869), 21 

i A Princess Alice (1868), 

6 ^°C* Amdrique (1874), L. K. 


7707. .] — The Dublin, etc. (Owners) 

V. The Chetah (Owners), The Chetah (Owners) 
The Annie Grant (Owners), The Chetah, 
No. 7428, ante. 


7708. 


- - •] — Id appeals to the quantum 

of salvage awarded, the ct. will not interfere with 
or moderate the amount awarded by the ct. below 
unless that amount was exorbitant or excessive, 
though tlie ct. of appeal may be unable to affirm 
the principle on wliich the amount was assessed, 
or would have awarded a less amount than that 
given by the ct. below. — The Woburn Abbey 
(Owners) v. The Superb & Conqueror (Owners), 
The Woburn Abbey (1869), 21 L. T. 707 ; 3 
Mar. L. C. 310, P. C. 

Annotations: — Redd. The Princeton (1878). 3 P. 1). 90- 
The Servia, The Carinthia, [1898] P; 30. ’ 


7709. .] — Thomas Allen (Owners) 

V. Gow, The Thomas Allen, No. 7688, ante. 

7710. .] — The Chiltonford (1901), 

45 Sol. Jo. 550, C. A. ^ 

7711. So considerable as to be unjust 

to owners of salved vessel.] — The AmM:rique, No. 
7464, ante. 

7712. ,] — In salvage cases there 

is no rule binding a ct. of appeal not to interfere 
with an award unless the amount is so large, or 
so small, that no reasonable person could fairly 


arrive at that sum ; but the amount awarded will 
be ffiminished or increased if, after a careful 
consideration of the facts & after giving every pos- 
sible weight to the view of the judge, the ct. is of 
opinion that the amount is so large as to be unjust 
to the owners of the ship which has been in distress, 
or so small as to be imjust to the salvors. — T he 
Aocomac, [1801] P. 349 ; 66 L. T. 336 ; 7 T. L. R. 
649 ; 7 Asp. M. L. C. 163, C. A. 

Annototions : — Apld. The Lindfield, Challenge & Columbia 

(Owners), Lady Vita & Granvlllo (Owners) v. Lindfield 

(Owners) (1894), 10 T. L. R. 606. Consd. The Prince 

^eweUyn, 11904] P. 83. Apld. The Port Hunter, [1910] 

7713. .] — The Port Hunter, 

No. 7698, ante. 

7714 . So considerable as to compel 

court to interfere.] — The Elvenbs (1924), 20 
Lloyd, L. R. 222, C. A. 

7716. Excessive In sense of being beyond 

reason.] — The Lancaster, No. 7695, ante. 

7716. Where reward inadequate.] — Services 
rendered by a steamer to a vessel valued, with 
cargo & freight, at £11,000 ; the salvage reward 
of £250, allotted by the Ct. of Admlty., increased on 
appeal to £500. — Caledonian Steam Towing Co. 
r. Hutton (1847), 5 Notes of Cases, 156. 

7717. .] — The salvors brought the barge 

Harriett off a dangerous position near the Nore 
Sand, & claimed £80. The magistrates at Maid- 
stone awarded £16. On appeal : — Held : the 
latter sum was quite inadequate, & gave £40. 

The Ct. will discourage suijbs for small amounts, 
but must interfere where the magistrates have 
taken a totally inadequate view of the services. 
—The Harriett (1857), Sw. 218; 166 E. R. 
1104. 

7718. — —.] — The Ct. of Appeal will hesitate to 
interfere with the decision of local authorities 
on a question of salvage, but at the same time is 
bound to act upon its own judgment if it should 
be of opinion that the award is wholly inadequate. 
—The Messenger (1867), Sw. 191 ; 100 E. R. 
1090. 

7719. .] — Kirby v. Scindia (Owners), 

The Scindia, No. 7514, ante. 

7720. Inadequacy must be considerable.] — 

The England, No. 7706, ante. 

7721. .] — The Dublin, etc. (Owners) 

V. The Chetah (Owners), The Chetah (Owners) v. 
The Annie Grant (Owners), The Chetah, No. 
7428, ante. 

7722. .] — Unless the amount awarded 

by magistrates is wholly inadequate, the Ct. of 
Admlty. upon appeal, will not disturb the award, 
even though the ct. is of opinion that the magis- 


77011. WJiere reward excessive.] — Tho 
Ot. of Appeal will not review the award 
of an inferior ct. on a salvage claim on 
the ground of oxcobb in value, unlcBS 
such finding is extravagant or Im- 
moderate, even though the Ct. of 
Appeal would, had they dealt with the 
matter in prinut tnsUmtia, have 
awunled a IcBHcr sum than that given 
by tho decision appealed from. — 
Putwain V. English, Scottish Sc 
Australian Bank, The Gothenbubo 
(1875), 4 Q. 8. C, R. 183.— AUS. 

7701 11. ■— -.] — The amount of sal- 
vage reward is In the dlsctoUon of the 
ct, & unless the same is excessive, an 
appellate tribunal ought not to inter- 
Seneca v. Macdonald, 
[1923] Exch. C. R. 177.— CAN. 

7701 iii, T^*l;—The Ct. of Admlty. 
hae full Juriediction 6c will review the 
decision of magistrates in a salvaire 
case heard before them Sc may either 
mcroase the remuneration awarded 
below, if Insuffldent, or decrease It if 


excessive.— T he Amazon (1860), 2 

7701 iv. .] — Simms v. Elias 

(1859), 4 Nfld. L. R. 289.— NFLD. 

7701 V. .] — Bowrtng Brothers 

& Kent r. The Gaspesia (1899), 8 
Nfld. L. R, 290. — ^NFLD. 

i. -- Excess must be consider’ 
able.] — A Danish schooner of 90 tons 
was found derelict about 90 miles from 
Iceland by a steam trawler, which 
towed it to Aberdeen, 500 miles distant. 
The sjdvage was effected without 
mate^l risk at a cost of £150. Tho 
vessel was valued at £800, Sc tho cargo 
appeal from the 
Bhorlff ct„ in which the salvage was 
fixed at £400, the ct., while Indicating 
the opinion that the award was, in the 
circumstances, very liberal, refused to 
interfere with it, on the ground that it 
WM not so extravagant as to warrant 
interference by the Ct. of Appeal.— 
JOBOBWBEN V, NUPTUNE STEAM FISH- 


ING Co., Ltd. (1902), 4 F. (Ct. of Soss.) 
992 ; 39 Sc. L. R. 705 ; 10 S. L. T. 206 

" SCOT. 

77161. Where reward inadequate .] — 
Amount of salvage award inoreased. 
from £1,500 to £2,400, In consldoration 
of tho great risk Incurred by the salvors 
in rescuing tho ship & cargo, which 
were very valuable from ^imminent 
(lostructlon. — Re The Champion 
(1889), 1. L. R. 17 Calc. 84.— CAN. 

771611. .]— The Amazon (1860), 

2 L. T. 140.— IR. 

^771616. .1 — ^A BteamBhip, valued 

at £27,837, wont agroimd on a rooky 
shore, Sc was salved by a tug from a 
position whore ahe was In Imminent 
danger of becoming a total wrook. 
Tho ct. below awarded £700 in respect 
of the salvage services. Award in- 
creased to £1,200. — Steel &; Bennie, 
Ltd. V. Evangelista, The Cruiser 
V. The Taquart, [191 Sf S. C. 1107 ; 
60 So. L. E. 839 ; [1013] 3 8. L. T. 135. 
— BOOT. 
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trates should liave given a somewhat larger sum. — 
The Jbunb Louise (1808), 37 L. J. Adm. 32. 

7723. .1— Salvage services of a highly 

meritorious character having been performed by 
salvors, in saving the lives of the crew, & the ship 
& cargo, valued at £46,000, the Admlty. Ct. 
awarded £1,000 as salvage for such services. On 
appeal : — Held : the sum was insufficient, & the 
remuneration increased to £2,000, in consideration 

(a) of the great danger the salvors incurred ; 

(b) the fact of the saving of lives, & the value of the 
ship & cargo. — Arnold v. Oowie, The Glknduror 
(1871), L. R. 3 P. C. 689 ; 8 Moo. P. C. C. N. S. 
22 ; 24 L. T. 499 ; 1 Asp. M. L. C. 31 ; 17 E. R. 
221, P. 0. 

Ayinotatione : — Apld. Thomas Allen (Owners) r. Gow, The 
Thomas Allen (1886), 12 App. Cas. 118. Befd. The 
Am6rique (1874), L. U. 6 1*. C. 468. 

7724. So considerable as to be unjust 

to salvors.] — The Accomac, No. 7712, ante. 


Sub-sect. 6. — Costs. 

Costs of salvage generally .] — See Admiralty, 
Vol. I., pp. 210-212, Nos. 1322-1358. 

Costs of salvage appeals.]— iSee Admiralty, 
Vol. I., pp. 242, 243, Nos. 1098-1782. 


Sect. 11.— APPORTIONMENT. 

Sub-sect. 1. — In General. 

7725. Whether matter of Admiralty Jurisdiction.] 
— An action cannot be maintained by one of a 
ship’s crew for his proportion of salvage awarded 
by justices under Merchant Shipping Act, 1854 
(c. 104), the remedy being by a proceeding under 
that act. — Atkinson v. Woodhall (1862), 1 
H. & C. 170 ; 31 L. J. M. C. 174 ; 6 L. T. .301 ; 26 
J. P. 759 ; 8 Jur. N. S. 720 ; 10 W. R. 071 ; 1 
Mar. L. 0. 224 ; 158 E. R. 846, 

7726. Award made by magistrates — Neces- 

sity for previous application to magistrates — ^Tlme 
for making application.] — Construction of Ad- 
miralty Court Act, 1840 (c. 65), s. 5, where an 
award has been made by magistrates in a cause of 
salvage, tlio parties are not at liberty to i*esort 
^ the Ct. of Admlty. for a distribution, unless an 
application should have been made in the first 
instance to the magistrates for an order of distrihu- 
iion. 

The application to the magistrates must be 
made either at the time when the award is made, 
or within fourteen days afterwards. — The Hope 
(1841), 1 Wm. Rob. 205 ; 1 Notes of Cases 110 ; 
160 E. R. 571. 

AnnMion. The Wavorloy (1871), L. K. 3 A. & E. 

369. 


Sub-sect. 2. — ^By the Court. 

See 1894 Act, ss. 655, 566. 

7727. When application must be made — Within 
reasonable time.] — (1) Steam vessels are important 
agents in salvage services, & their owners will 
be adequately rewarded. Where a steam, tug 
had been in considerable danger in performing a 
salvage service : — Held : after deducting a sum 
for repairs & detention, the owner was not entitled 


to more than a moiety of the remainder of the 
whole sum awarded for the salvage service ; the 
other moiety to the master and crew. ^ 

(2) A party dissatisfied with the tender made m 
apportionment of salvage is not precluded from 
coming here at any reasonable time after sal vage 
decreed (Dr. Lushington). — ^The Spirit op the 
Age (1857), Sw. 286 ; 30 L. T. O. S. 189 ; 166 
E. R. 1141. 

Annotation Rad, The City of Choster (1884), 9 P. D. 

1 82 

7728. How apportionment made — Question of 
fact.] — There is not any fixed rule as to apportion- 
ing the amount of the award. 

The apportionment must in each case depend 
upon the particular circumstances (Lord Esher, 
M.R.). — The Gipsy Queen, as reported in [1895] 

A nnotations : — Refd. The Prince Llewellyn, [1904] P. 83 ; 

The Toscana, [1905] P. 148. 

7729. When apportionment made — Unjustified 
claim by owners to shares of apprentices.] — 
(1) Apportionment of a tender in a cause of sal- 
vage. Claim on behalf of the owners of the salving 
vessels, to the shares of the apprentices who 
were on board, overruled. An apportionment to 
the apprentices directed. 

(2) Semble : even if a previous contract had been 
made to that effect, such contract would be null 
& void, as against equity & public policy. — The 
Columbine (1843), 2 Wm. Rob. 180 ; 160 E. R. 
724. 

Annotation:— A a to (1) Refd. Atkinson r. Wooilhall (1862), 

1 H. &C. 170. 

Agreements for apportionment.] — See Sect. 9, 
sub-sect, 3, atite. 


Sub-sect. 3. — Deceased Salvors. 

7730. Right of personal representatives to share.] 
— The Marquis of Huntly, No. 7177, ante, 

7731, .]— The Anna Helena, No. 7640, 

ante. 


Sub-sect. 4. — Owners op Salving Vessels. 

A,' In General, 

7732, Basis of apportionment — Degree of danger 

to which ship exposed.]- The claim of owners 
generally is very slight, unless, from the circum- 
stances of the case, their propei*ty becomes exposed 
to danger, or they incur some real loss or incon- 
venience (Sir Christopher Robinson). — The 
Jane (1831), 2 Hag. Adm. 338 ; 16f^ B. R. 267. 
Annotations: — Consd. The I0iichaiitiH!8s Lush. 93; 

The City of Chostor (1884), 9 W I>. J82. Reid. Papayanni 

V . Hoequard, The True Blue (I 860) U. 1 ^ - 2g(). 

Mentd. Scaramanga v. Stamp (1880), 5 C. 1 . C. 295. 

7733, .] — The Earl Grey (1837), 3 

Hag. Adm. 363 ; 166 B. R. 440. 

7734 , .J — Where no risk has been 

incurred by the vessel rendering the assistance, it 
is not the usual custom for the ct. to decree to the 
owners any large portion of that ^ reward which 
more properly belongs to the individuals whose 
services have effect/ed the safety & preservation of 
the ship (ver Cur.).— The Nicolina (1843), 2 
Wm. Rob. 175 ; 166 E. R. 720 ; sub nom. R. v. 
The Nicolene, 1 L. T. O. S. 411. , 

7735, .]— The Himalaya (1869), 1 

L. T. 307. 


PART XV. SECT. 11, SUB-SECT. 4.- A. 

t. Basis of apportUmmenl — Inter^tin 
voyage,] — Salvage award directed to 
be apportioned amongst the o^er « 
master & crew of the salving schooner 


upon the principle upon which the 
proceed L’ of the fishing voyage would 
be distributed.— The Caroline Brown 
(1872), 5 Nfld. L. R. 477.— NFLD. 

n. .]— The Clara (1872), 

5 Nfid. L. E. 480.— NFLD. 


b. .] — The Gananoqub 

1874), 6 Nfld. L. R. 18.— NFLD. 

0. .] — The Scotsman, 

)0MiNi0N S.S. Co. V. The Nokth^ 
iiOHT (1899), 8 Nfld, L, R. 266. — 
[FLD. 
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Bed. 11. — Apportionment: Stib^sect, 4, A, <Sb B.; 
avb^ect. 5, A, cfc B. (a) <£? (6).] 

7736. .] — The Palmyra, No. 7748, 

pod, 

Value of salving property.] — See Sect 10, 

sub-sect. 2 C. {h), ante, 

B, Amount of Share, 

7737. Question of fact.] — The Albion (1837), 
3 Hag. Adm. 254 ; 6 L. T. 370 ; 166 E. B. 400. 
Annotation: — Could. The Louisa (1843), 2 Wm. Rob. 22. 

7738. Usually three-quarters of total.] — In a 
suit instituted to recover salvage reward in respect 
of services rendered in towing a disabled vessel 
into safety, the ct. awarded a total sum of £4,000, 
of which £3,000 was apportioned to the owners.— 
The Kenmurb Castle (1882), 7 P. D. 47 ; 47 
L. T. 661 ; 30 W. R. 708 ; 6 Asp. M. L. C. 27. 

7739. .] — The Valkyrie, [1910] W. N. 

138. 

7740. Circumstances affecting amount — Whether 
risk of vitiation of insurance taken into account.] — 

In apportioning a salvage remuneration between 
the owners & crew of a saving vessel, the share of 
the owners will not be increased by the probable 
vitiation of a policy of assurance effected upon the 
ship. 

In directing an apportionment, the ct. will 
consider every vessel as uninsured. — The Deveron 
(1841), 1 Wm. Rob. 180 ; 6 L. T. 479 ; 166 E. R. 
640. 

Annotation : — Befd. The Louisa (1843), 2 Wm. Rob. 22. 

7741. Deduction of expenses.] — Setnble : 

in apportioning the amount awarded as salvage, 
the ct. will not allow the owners of the vessel 
performing the service to deduct any expenses 
except those claimed in the petition in the salvage 
suit. — The Wigtownshire (1867), 36 L. J. 
Adm. 11. 

7742. Salving vessel also fishing vessel.] — 

The Albion (1837), 3 Hag. Adm. 254 ; 6 L. T. 
370 ; 166 E. B. 400. 

Annotation: — Could. The Louisa (1843), 2 Win. Rob. 22. 

7743. .] — The Louisa, No. 7606, ante. 

See, also, Sect. 10, sub-sect. 2, E. (c), ante. 


assistance the brig was navigated safely into a 
British port. In consequence of the absence of 
the two men, the ship was exposed to risk, & the 
remainder of her crew had to undergo extra 
labour ; — Held : not only the two men who went 
on board the brig, but the master & owners of 
the ship & the rest of the crew of the ship, were 
entitled to salvage reward for the services 
rendered. 

The master is also entitled to share, as it was 
upon his responsibility that the two men were 
sent on board the Charles (Sir Robert Philli- 
MORE). — The Charles (1872), L. R. 3 A. & E. 
236 ; 26 L. T. 594 ; 21 W. R. 13 ; 1 Asp. M. L. C. 
596. 

7748. Personal exertions.] — In apportion- 

ing salvage reward among the owners, master, 
& crew of a sailing vessel which has rendered 
salvage services, the Ct. of Admlty. will not allot 
to the owners the same proportion of the reward 
as in the case of services rendered by a steamship, 
usually one-half, unless the circumstances show 
that the vessel itself, as where the services arc 
effected by steam power, was the chief agent in 
effecting the salvage. 

In apportioning the sum of £1,500, where the 
services were mainly the personal exertions of 
the master & crew of a sailing vessel, the ct. 
awarded £500 to the owners, £050 to the crew, 
& £350 to the master. — The Palmyra (1872), 25 
L. T. 884 ; 1 Asp. M. L. C. 182. 

7749. Duty of master to hand over portion to 
owners.] — A master receiving under an award 
salvage money from the owners of property to 
which he, the ship & crew have rendered salvage 
services, is not bound to hand over to liis owner 
the portion he bond fide conceives to be liis own 
proper share, nor (semble) any part of the salvage 
money ; the remedy of the owner is to apply 
to the (^. under s. 498 Merchant Slapping Act, 
for a distribution of salvage. — The Princess 
Helena (1861), Lush. 190 ; 30 L. J. P. M. & A. 
137 ; 4 L. T. 869 ; 1 Mar. Ju C. 108 ; 167 E. R. 
91. 

Annotations : — Conid. The Arina (1887), 12 P. I). 118. 

Mentd. Jouob v , .loncH (ISgA), 43 W. R. 650. 


Sub-sect. 5. — Master, Crew and Passengers. 

A. Master. 

7744. Grounds for special apportionment — 
Special degree of responsibility.]— The Earl Grey 
(1837), 3 Hag. Adm. 363 ; 166 E. R. 440. 

7745. .] — The Martin IjUTher, No. 

7516, anle. 

7746 . .] — The Himalaya (1859), 1 

L. T. 307. 

7747. .] — A ship fell in on the high 

seas, in the winter season, with a brig in distress 
for want of sufficient hands to work her. The 
master of the ship sent two of his crew, who had 
volunteered to go, on board the brig, & by their 


B. Crew, 

(a) In General, 

7750. Mode of apportionment — According to 
rating.] — The Earl Grey (1837), 3 Hag. Adm. 
363 ; 166 E. R. 440. 

7751. .] — The Martha (1838), 3 Hag. 

Adm. 434 ; 160 E. R. 466. 

Annotation: — Refd. The City of Chester (1884), 9 P. I). 
182. 

7752. .] — The Columbia, No. 6834, 

ante» 

7753. .]— The Beulah (1842), 1 Wm. 

Rob. 477 ; 2 Notes of Cases, 61 ; 3 L. T. 182 ; 
7 Jur. 207 ; 166 E. R. 650. 

Annotations: — ^Refd. The Ganges (1869), L. R. 2 A. & K. 
370 ; The Wilhelm Tell, [1892] P. 337. 


PART XV. SECT. 11, SUB-SECT. 4.— B. 

d. Steam power of vessel eflcieni 
cause of salvage — Owner entitled to 
larger share.] — When the steam power 
of the salving vessel is the emdent 
cause of the salvage, the owners are 
entitled to the larger share of the 
reward. This Is especially the case 
where the master & crew of the salving 
vessel incur no ri«k to life. — R afpin 
V . The Chilka (1883), I. L. R. 7 Bom. 
196.— IND, 

PART XV. SECT. 11, SUB-SECT. 6.— A. 

77441. Grounds for special apportion^ 


ment — Special degree of responsibility.] 
— ^An extra allowance awaidod to the 
captain for the extra care & responsi- 
bility thrown upon him in performing 
tho salvage services. — The Scotsman, 
Dominion S.S. Co. v. The Northern 
Light (1899), 8 Nfld. L. R. 266.— 
NFLD. 

e. Interests of commerce dt 

humanity .] — The rewaM of the master 
ought, in the interest of oommeroe & 
humanity alike, to be on a liberal 
8oale.-T>mFFiN V . The Chilka (1883), 
I. L. R. 7 Bom. 196.— IND. 

I. Basis of apportionment — Interest 


in voyage .] — The Caroline Brown 
(1872), 5 Nfld. L. R. 477.— NFLD. 

g. .)— The Clara (1872), 

6 Nfld. L. 11. 480.— NFLD. 


h. ,] — The Gananoqite 

(1874), 6 Nfld. L. R. 18.— NFLD. 


PART XV. SECT. 11, SUB-SECT. 6.— 
B. (a). 

77601. Mode of apportionment — Ac- 
cording to rating .] — The Stkinman 
(1882), 6 Nfld. L. R. 429.— NFLD. 

k. Necessity for liberal award — In 
interests of commerce ds humanity,] — 
The reward of the crew ought, in the 
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7768. .]-~The Valkyrie, [1910] 

W. N. 138. 


7754. .] — The Himalaya (1869), 1 

L. T. 307. 

7765. .] — The Oolondrika (1867), 

L. R. 1 A. & E. 334. 

7756. .] — I award . . . £200 to the 

boat’s crow, the amount to be distributed amongst 
them according to their rating (Sir Robert 
Phillimore). — The Andrina (1870), L. R. 3 
A. & E. 286 ; 22 L. T. 488 ; 3 Mar. L. C. 410. 

7757. ,] — The Ci.eopatra, No. 7782, 

post, 

7758. .] — The Minneapolis, No. 7788, 

post, 

7769. .] -The Dunottar Castle, 

[1902] W. N. 70. 

7760. Rating of navigating ofilcers 

treated as same as that of crew.] — T he Bremen, 
No. 7614, ante. 

7761. Rating of navigating officers 

treated as same as that of engineer officers.] — 

On the hearing of a salvage suit brought by the 
owners, master, & crew of the steamship E, to 
recover salvage for services rendered to the /. 
an apportionment between the owners, master, 
& crew of the salving vessel was asked for. The 
navigating officers on the /. were rated at a lower 
rating than the engineer officers, &, if the salvage 
was distributed among the crew according to 
their ratings, the navigating officers would have 
received less than the engineer officers : — Held : 
the salvage should be distributed among the officers 
as tliough the navigating officers were rated at 
the same rate as the engineer officers of the same 
grade. — T he Italia (1906), 95 L. T. 398 ; 10 
Asp. M. L. C. 284. 

Annotation : — Refd. The Llncalni (1906), 22 T. L. li. 682. 

7762. .] — The ct., in apportion- 

ing a salvage award, allowed the navigating 
officers their share as though they served at the 
same rating as, & not at a lower rating than, 
the engineer officers, & though they had done no 
special service. — The Lin cairn (1900), 22 T. Ij. R. 
682. 

7763. .] — In the apportionment 

of a salvage award it is now an establislied rule, 
as regards the portion awarded to the crew of the 
salving ship according to tlioir ratings, that is 
to say, salaries, that the rating of each of the 
navigating officers shall be treated as equal to 
that of the corresponding grade of engineer officer, 
the chief officer’s rating being treated as equal 
to that of the chief engineer, the second officer’s 
to that of the second engineer, & so on. — The 
Birnam (1907), 76 L. .1. P. 28 ; 96 L. T. 792 ; 10 
Asp. M. L. C. 462. 

7764. .] — The Valkyrie, [1910] 

W. N. 138. 

7765. Rating of apprentices treated as 

same as that of able seamen.]— T he Hope, No. 
7793, post, 

7766. .] — The Deveron (1841), 

1 Wm. Rob. 180 ; 3 L. T. 182 ; 166 E. R. 540. 
Annotation .—Apia. The Louisa (1843), 2 Wm. Rob. 22. 

7767. ,] — The Rasche, No. 7057» 

ante. 


7769. .] — The Punta Lara, No. 

7792, post. 

7770. Rating of apprentices treated as 

two-thirds that of able seamen.] — The George 
Dean (1857), Sw. 290 ; 30 L. T. O. S. 220 ; 6 
W. R. 263 ; 166 E. R. 1143. 

Annotatuyns : — Refd. The Nonna (1860), Lufih. 124; The 

Gcorgr, [18941 P. 330. 

7771 . Rating of “ runners treated 

as same as that of able seamen.] — ^T hb Rasche, 
No. 7657, ante. 

7772. .] — A derelict vessel was 

found in the North Atlantic Ocean, 800^ miles 
from land in a seriously damaged condition, & 
was navigated into Queenstown by saJvore, who 
incurred great risk & hardship in rendering the 
service. The value of the derelict was £5,100. 
The ct. awarded £2,300 as salvage reward. 

The £1,.550 awarded to those of the crew of the 
Teutonia who volunteered to remain on board 
the Craigs is to be divided amongst them accord- 
ing to their rating, any substitutes amongst them 
to share as if they had had the rating of A. B.’s 
(Sir Robert Phillimore). — The Craigs (1880), 
5 P. D. 186 ; 29 W. R. 446. 

7773. Rating of “ runners treated 

as same as that of persons whose places they All.] — 
The Persia, [1902] W. N. 210. 

(h) Special Services. 

7774. Ground for special reward.] — The Min- 
neapolis, No. 7788, post. 

7775 . Superintendence of removal of cargo.] 

— The Martha (1838), 3 Hag. Adm. 434 ; 166 
E. R. 400. 

Annotation : — Refd. The City of CJhoster (1884), 9 P. D. 182. 

7776. Navigation of ship In dangerous cir- 

cumstances.] — The Active (1850), 14 Jur. 606. 

7777. .] — The Mary Rogerson 

(1863), 8 L. T. 401 ; 1 Mar. L. C. 339. 

7778. .]— The Golondrina (1867), 

L. R. 1 A. & E. 334. 

7779. .1 — The Rasche, No. 7657, ante. 

7780. * Risk of yellow fever,]— T he 

Skibladner, No. 6846, ante. 

7781. Boarding vessel In dangerous circum- 

stances.] — The collier steamer, value £5,000, bound 
from Newcastle to Seville, with a cargo of pig 
iron, fell in, in the English Channel, with the 
Si. Nicholas, a large American ship, totally dis- 
abled by tempest. A boat, at^ great peril, was 
sent on board, & the vessel taken in tow, & the next 
day brought safely into Portland . \'alue of the 
property saved, £52,000. 

The ct. awarded to the salvors £2,800 ; £1,500 
to the owners, £500 to the master, & £800 to the 
crew ; double shares to the men who boarded in 
the boat. — T he Saint Nichoi^s (1860), Lush. 
29 ; 167 B. R. 15. 

7782. .] — A ship built on purpose to 

convey the obelisk known as “ Cleopatra’s Needle ” 
was, wliilst laden with the obelisk, abandoned 
about 90 miles North East of Ferrol, on the coast 


sovoral hands on board a derelict : — 
Held : the parties on board a salving 
vessel were entitled to extra remunera- 
tion for the additional labour Imposed 
upon them, in consequence of the 
absence of the hands transferred to the 
distressed ship. — The Sansone (1851), 
3 Ir. Jur. 258. — IR. 

q. Special degree of risk — 

Boarding navigating derdict .] — 
Mon who wont on board a wreck & 
navigated her to port, having Incurred 


iterost of commerce & humanity alike 
1 be on a liberal scale. — Hafftn r. 
HE Chtlka (1883), I. L. II. 7 Bom. 
96.— IND. 

l. Basis of apportionment — In- 
rest in voyage .] — The Caroline 
IROWN (1872), 5 Nfld. L. R. 477. — 

FLD. 

m. ,] — The Clara (1872), 

Nfld. L. R. 480.— NFLD. 

.] — The Gananoquk 

1874), 6 Nfld. L. R. 18.— NFLD. 


.1 — The Scotsman, 

Dominion S.S. Co. v. The Northern 
Light (1899), 8 Nfld. L. R. 266.— 

NFLD. 

PART XV. SECT. 11, SUB-SECT. 5.— 
B. (b). 

p. Orouttd for special rcuHird — 
Aaditional labour imposed — Absence of 
hands transferred to distressed ship, — - 
When a vessel vrhich had received 
some injury from bad weather, placed 
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Seci. 11. — Apporiionmeiyt : Sub-sect. 6, B. (b) & (c), 
d: C, : ^-secis. 0 7. Sect. 12 : Sub-sect. 1, 

A. (a) <fc (6).] 

of Spain. The F. discovered her & lay by her 
for a night ; & the next day four of the crew of 
the F. volunteered & went to the ship, & after 
much difficulty & at considerable risk succeeded 
in getting the rudder clear & a hawser attached. 
The F. aft^r towing her for fifty-two hours brought 
her into port. The ct. appraised the ship & 
obelisk at £25,000, & awarded £2,000, & appor- 
tioned the latter sum as follows, viz., £1,200 to 
the owners of the F., £250 to her master, & the 
rest among the officers & crew according to their 
ratings, as follows, viz., double shares to the chief 
officer, second engineer & other volunteers, & 
three shares to the seaman immersed in water 
while clearing the shackles & tow line, the rest 
among the others of the crew. — T he Cleopatra 
(1878), 3 P. D. 145 ; 47 L. J. P. 72. 

Annotatimi : — Reid. The Gas Float Whitton No. 2, [18961 P. 42. 

7783. Seaman engaged in clearing tow line.] 

— The Cleopatra, No. 7782, ante. 

7784. Seamen engaged fighting fire.] — 

The Eltse, [1899] W. N. 54. 

7785. Engineers on double watch during 

operations.] — The Dunottar Castle, [1902] 
W. N. 70. 

{c) Associate Members of Crew. 

See. generally i Sect. 6, sub-sect. 1, B. (a), ante. 

7786. Mode of apportionment— Non-navigating 
members of crew — One third siiare according to 
rating.] — T he Noordland, [1893] P. 153, n. 
Annotations : — Reid. The Spree, [1893] P.147 ; The Minnea- 
polis, 11902] P. 30. 

7787. .] — The Dunottar Castle, 

[1902] W. N. 70. 

7788. .] — large steamer cross- 

ing the Atlantic with passengers & cargo. Sc a 
considerable number of horses Sc cattle, fell in, 
during bad weather, with a dismasted barque. 
After her crew had been taken off, & the wreckage 
cut away, the barque was towed to the Azores. 
The owners of the barque settled the salvage 
claim by payment to the owners of the steamer of 
the sum of £8,250. In an action for apportion- 
ment : — Held : the owners of the salving steamer, 
which had incurred expenses amounting to £2,000, 
were entitled to £6,175, & the master to £500, with 
special awards of £160, according to rating, to those 
of the officers & crew who had effected the transfer 
of the crew of the barque ; £300, according to rating, 
to those engaged in cutting away the wreckage, 
£25 to the boat’s crew employed during that 
service. Sc £76, according to rating, to the boat’s 
crew engaged in passing ropes, leaving £1,025 to be 
divided amongst the whole crew, but the non- 
navigating portion, surgeon, purser, cooks, 
stewards, & stewardess, to share as if rated at 
one-third of their actual rating, & the horsemen Sc 
their foremen, who were in the employ Sc pay of 
the owners of the salving steamer. Sc, having 
stations assigned to them at the boats, were liable 
to be called upon to perform duties, to share at 
one-third of the rating of an A. B. — The Min- 
neapolis, [1902] P. 30 ; 71 L. J. P. 28 ; 86 L. T. 
263; 9 Asp. M. L. C. 270. 

Annotation FolM. Tho Dunottar Castle, [1902] W. N. 71. 


Navigation. 

7789. One-half share according to 

rating.] — ^The Spree, No. 7043, ante. 

7790. Cattle keepers.] — T he Corio- 

lanus. No. 7046, ante. 

7791. Horsemen Sc foremen in employ 

of owners of salving ship — One-third share of able 
seamen.] — The Minneapolis, No. 7788, ante. 

7792. Master’s wife acting as stew- 

ardess — No right to share.] — One of the crew on 
board a vessel, in favour of which an award for 
salvage services had been made, was the master’s 
wife, who was on the articles as stewardess Sc was 
rated at Is. a month. Another member of the 
crew was an apprentice in his fourth year : — 
Held: in respect of the salvage remuneration 
payable to the crew, the apprentice was entitled 
to share as if he were an ordinary seaman, but the 
master’s wife was not entitled to any share. — 
The Punta Lara (1910), 26 T. L. B. 268. 

C. Passengers. 

7793. Mode of apportionment — Same shares as 
able seamen.] — Salvage of cargo Sc crew by 
transhipment on board a valuable Indiaman from 
an American ship in a sinking state, about 300 
miles eastward of the Cape of Good Hope. !l^o- 
perty saved £7,000. Salvage £2,000. Apportion- 
ment among owners, officers, passengers, & crew. 

The ownei’S had no personal merit, Sc if they take 
£850, it is ample. To the £300 proposed for the 
representatives of the captain, I add £50 ; Sc I 
give £1 00 to the first, Sc £50 to the second mate ; 
they each had additional resI)onsibility. Of the £650 
that remain I am of opinion that the passengers 
are entitled to share as able bodied seamen ; they 
were delayed, Sc experienced some inconvenience. 
The crew will take in pix)portion to their wages : 
they had some extra labour, but only for a few 
hours : there are also three apprentices. Sc they 
will take shiires equal with the seamen at the 
lowest rate (Sir John Nicholl). — The Hope 
(1838), 3 Hag. Adm. 423 ; 0 L. T. 479 ; 166 B. K. 
462. 

Annotation : — Distd. Tho Coriolanus (1890), 16 P. D. 103. 

7794. .] — The Perla, No. 7490, ante. 


Sub-sect. 6. — Officers and Men of the 
Boyal Navy. 

Sec Boyal Forces, Vol. XXXIX., p. 320, 
Nos. 57, 58. 

Sub-sect. 7. — Separate Sets of Salvors. 
See Sect. 12, post. 


Sect. 12.—SEPARATE SETS OF SALVORS. 

Sub-sect. 1. — ^Bights as between First 
AND Subsequent Salvors. 

A . Possession. ^ 

(a) In General. 

7795. Right of first salvors to possession — Where 
further assistance unnecessary.] — Interference of a 
third party not justifiable where the salvage is 
already in the act of performance Sc under means 


prreater risk than tho rest of the crow, 
were awarded a certain proportion of 
the crew’H whole salvage, In addition to 
their shares. — T hk Caroline Brown 
(1872), 5 Nfld. L. K. 477.— NFLD. 

J.. 1 — ipHj; Clara 

(1872), 5 Nfld. L. R. 480.— NFLD. 


PART XV. SECT. 12, SUB-SECT. 1.— 
A. (a). 

7796 i. Right of first salvors to posses- 
sionr — Where further assistance unneces- 
sary.}— -yf here a second set of salvors 
take property from original salvors, to 
justify the taking they must establish 


an absolute necessity for tho inter - 
feronoe existing at the time they took 
tho property. The right to the pro- 
perty exists in tho original salvors 
unless it appears that further assistanoe 
was necessary for tho preservation of 
the same. — F orsey v. Duchesne 
(1855), 4 Nfld. L. II. 66.— NFLD. 
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sufficient for the purpose. — T he Maria (1809), 
Edw. 176 ; 166 E. R. 1073. 

Annataiion :—Avlld> Tho Charlotta (1831), 2 Hag. Adm. 

361. 

7796. .] — Thb Rose in June (1809), 

cited in 2 Hag. Adm. at p. 364: ; 160 E. R. 276. 

Annotation "Retd. The Charlotta (1831), 2 Hag. Adm. 

361. 

7797. .] — ^Tub Charlotta, No. 7086, 

ante. 

7798. .] — ^Thb Queen Mab, No. 7808, 

post. 

7799. .] — In ordinary cases, when the 

assistance of one set of salvors has been accei)ted, 
& they are competent to fulfil the service which 
they have undertaken they cannot be dispossessed 
by subsequent salvors (Dr. Lusiiington). — The 
Glasgow (or Glasgow) Packet (1844), 2 Wm. 
Rob. 306 ; 3 Notes of Cases, 107 ; 3 L. T. O. S. 
203 ; 8 Jur. 074 ; 100 E. R. 770. 

7800. .] — The Tiutonia, No. 7810, 

post. 

7801. .] — (1) Wliere salvors are in 

possession of a vessel, & their services have been 
accepted, & they can discharge what they have 
undertaken with safety to the vessel, & with 
facility, it is not competent to any other persons 
to interfere with them. But in a doubtful case 
the salvors will not be justified in refusing further 
assistance. 

(2) Where salvors, not employed at the time, 
prevented further assistance being given, although 
their sorvic(is were afterwards accepted, & they 
salved the ship & cargo, tho ct. awarded them £100 
instead of £300, allowed them two-thirds only 
of their costs. — The Glory (1850), 8 L. T. 582 ; 
14 Jur. 076. 

7802. .] — The Pickwick, No. 7051, 

ante. 

7803. .] — The Clartsse (1856), Sw. 

129 ; 8 L. T. 582 ; 166 E. R. 1056; on appeal, siib 
norn. Gann v. Brun, The Clarisse, 12 Moo. P. C. C. 
340, P. 0. 

Annotations: — Refd. Tho Zeta (1875), L. II. 4 A. & E. 

460 ; Bradley v. Newsom, [1919] A. C. 16. Mentd. 

(Irecn v. Bailey, The Neptune (1858), 12 Moo. P. C. C. 

346 : Trask r. Maddox, The Carrier Dove (1863), 2 Moo. 

P. d C. N. S. 243 ; The Ohetah (1868), L. 11. 2 P. C. 205 ; 

The England (1868), L. B. 2 P. 0. 253 ; Arnold r. Cowie, 

The Glendiiror (1871), L. H. 3 P. C. 589 ; Tho Amcrique 

(1874), L. R. 6 P. C. 468 ; Thomas Allen (0\vners) v. 

Gow, The Thomas Allen (1886), 12 App. Cas. 118. 

7804. Burden of proof on subsequent 

salvors.] — The Blenden Hall, No. 7050, a?ite. 

7805. " .] — (1) Of two sets of 

salvors, the first in possession claimed salvage, 
summarily, before magistrates ; the second, 
cognisant of such claim, sued here by action : — 
Held : they had failed to prove either an adoption 
of their services, or incompetency in the first 
possessors. 

(2) The first being in possession, the omts 
probandi is upon those who came aft-erwards ; 
they must show, most clearly, either an adoption 
of their services, or an incompetency in the first 
occupants to effect the salvage, an absolute 
necessity for their interference (Sm John Nicholl). 
— ^The Eugene (1834), 3 Hag. Adm. 156 ; 166 
E. R. 364. 

Derelict.] — See Sub-sect. 1, A. (5), post. 

(b) Derelict. 

7806. Right Of first salvors to exclusive posses- 
sion,] — ^The Blenden Hall, No. 7060, ante. 


78041. — Burden of proof on 

mibeturuentsalmrs.] — Tho onus probandi 
IloH on the salvors who oamo to assist 
those In possossion to show an adoption 


-Salvage. 

7807. .] — ^Thb Effort, No. 7632, ante. 

7808. .] — Derelict. After restitution to the 

owners, the snip was sold ; & of £260 — net pro- 
ceeds — ^two-fifths — ^in a case of considerable merit, 
lasting twenty hours — were given to principal 
salvors — ^twenty-four in number ; & — out of the 
remainder— ^30 to a smack for saving the ship’s 
crew ; £5 to a cutter for putting an anchor & 
cable on board, besides all costs & expenses. 

Unless a necessity is shown for further assistance, 
no party, other than the first in possession — ^has a 
right to interfere. The cutter was rather an 
intruder : the crew were told their assistance was 
not wanted ; & going on board for the protection 
of the revenue will not make them salvors (Sir 
John Nicholl). — The Queen Mab (1835), 3 Hag. 
Adm. 242 ; 166 E. R. 395. 

Annotations: — N.F. The Zrphynis (1842), 1 Wm. Bxjb. 329. 

Reid. The Willem III. (1871), 25 L. T. 380. 

7809. .] — The Dantzic Packet, No. 7849, 

post. 

7810. .] — ^When once a vessel has been 

abandoned by her master & crew, in consequence 
of real danger, for the purpose of saving their 
lives, then, whatever persons first get possession 
of that vessel, & are competent to render salvage 
services, have a right to retain possession of her 
until she be either voluntarily given up, or they 
are divested by due course of law. The ct. is 
always desirous to hold out to salvors, whether the 
case be one of derelict or of simple salvage, the 
expediency of not standing by their strict rights, 
but to deliver over, as soon, as may be, for the 
convenience & advantage of the owners of the ship 
& cargo, the property of which they are in charge, 
provided always that these salvors, in the first 
instance, have adequate security for that reward 
to which they may be found ultimately entitled. 
. . . The original salvors, who get possession of 
a vessel, more especially a derelict, are entitled to 
exclude others, provided the services be com- 
pletely performed. Every salvor is entitled, as a 
matter of right, to come to this ct. if he think fit ; 
he is not compelled to enter into a negotiation 
with the owners of the ship &• cargo. It may be 
beneficial to liimself & tho owners that he should 
do so ; but, as a matter of right, especially in a 
case of derelict, the salvors are entitled to resort 
here to enforce their demands ; in other words, 
the law entitles them to say, “ Wo will have the 
judgment of the High Ct. of Admlty., as to the 
extent of remuneration which we ought to receive, 
& we will not negotiate ” (Dr. Lushington).— 
The Trttonia (1847), 2 Wm. Rob. .522 ; 5 Notes 
of Cases, 8upp. i ; 8 L. T. 440 ; 106 E. R. 853. 

7811. .] — In the case of a derelict, the 

salvors have a right to exclusive possession of the 
vessel ; but unless tlie vessel has been utterly 
abandoned, & is in contemplation of law a derelict, 
the occupying salvors are bound to ^ve up charge 
to the master, on his appearing & claiming charge ; 
& the master may then refuse to continue to 
employ them, & may employ others, & may take 
what measures he thinks fit for the preservation 
of the vessel. 

A vessel having run on shore, & been got off 
water-logged & disabled, was anchored, & the 
master then quitted with all his crew, to obtain 
steam assistance. On the next day he returned 
with a steamer, & found that salvors had just 
taken possession : — Held : the vessel was not a 
derelict & the master was entitled to resume full 


of tholr florvloos or an incompotency in I PART XV. SECT. 12, SUB-SBOT* 1.— 
the first occupant to effect the salvage. A. (to). 

— Forsey V. Duchesne (185.5), 4 78001. Right of first salvors to ex- 

Nfid. L. R. 65, — NFLD. ' elusive possession,] — In coses of deieiiot 
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Sect, 12 . — Separate seta of salvors: Sub^sect, A. 

(6)> B, ; stib-sect, 2, A.y B. <£: C.] 

authority. — ^The Champion (1863), Brown. & 
Lush. 09 ; 8 L. T. 401 ; 1 Mar. L. C. 340 ; 167 
E. B. 303. 

7812. .]~-Tn 1922 pltfs. fitted out an 

expedition to salve carjro from the wreck of a 
Dutch steamsliip which had sunk in 1916 in the 
North Sea in over 100 feet of water. Pltfs. worked 
at the scene of the wreck whenever the weather 
& tides permitted during the summer of 1922 & 
from Apr. to July, 1923. During that time they 
had succeeded in cutting a hole into No. 4 hold, 
had buoyed the wreck, & had extracted some 
portions of cargo of little value at a cost of over 
£40,000. 

In July, 1923, defts., British subjects & partners 
in a rival salvage co., arrived on the scene in a 
British registered ship, &, by sending down their 
own divers & interfering with pltfs.* diving 
operations, tried to secure possession of the wreck 
& cargo, & either prevent further work on the part 
of pltfs. or establish themselves with pltfs. in 
concurrent occupation : — Held : pltfs. were 
sufficiently in occupation of the wreck to exclude 
third parties from interfering with the property. — 
The Tubantia, [1924] P. 78 ; 93 L. J. P. 148 ; 
131 L. T. 670 ; 40 T. L. R. 335 ; 16 Asp. M. L. 0. 
346 ; 18 Lloyd, L. R. 158. 

7813. Manifest incompetence of first 

salvors.] — (1) “ Derelict,*’ a term legally applied 
to a ship which is abandoned & deseited at sea by 
the master & crew without anj intention on their 
part of returning to her (Sir Barnes Peacock). 

(2) In the case of a derelict, tlie salvors who 
first take possession have not only a maritime lien 
on the ship for salvage services, but they have the 
entire & absolute possession control of the 
vessel, & no one can interfere with them except 
in the case of manifest incompetence ; but in an 
ordinary case of disaster, when the master remains 
in command, he retains the possession of the ship, 
& it is his province to determine the amount of 
assistance that is necessary, & the first salvors 
have no right to prevent other persons from 
rendering assistance if the master wishes such 
aid. 

So unless a vessel is derelict the salvors have not 
the right as against the master to the exclusive 
possession of it, even though he should have left 
it temporarily, but they are bound on the master’s 
returning & claiming charge of the vessel to give 
it up to him (Sir Barnes Peacock). — Cossman v. 
West, Cossman v. British America Assurance 
Co. (1887), 13 App. Cas. 160 ; 67 L. J. P. C. 17 ; 
58 L. T. 122 ; 4 T. L. R. 65 ; 6 Asp. M, L. C. 233, 
P. C. 

Annotations: — As to (1) Held. Bradley v. Nowsom, [1919] 

A. C. 16. As to (2) Apld. The Tubantia, [1924] P. 78. 

Generally^ Mentd. Blairmoro Sailing Ship Co. v. Maoredie, 

[1898] A. C. 693 ; Polurrian S.S. Co. v. Young, [1915] 1 

K. B. 922 ; Fooks v. Smith, [1924] 2 K. B. 608. 

B, Reward* 

7814. Right of first salvors — Wrongful dispos- 
session by second salvors.] — The Fleece, No, 7174, 
ante, 

7816. .] — If first salvors lawfully in 

possession of a derelict ship are wrongfully & 
violently dispossessed by second salvors, who 
succeed in bringing the ship into safety, the 
second salvors receive no benefit from the 


service they may render, but the whole reward 
wiU go to the benefit of the original salvors. — 
The Kathleen (1874), L. R. 4 A. & E. 269 ; 31 
L. T. 204 ; 23 W. B. 360 ; 2 Asp. M. L. C. 367. 
Annotations: — Mentd. The Cite (1881), 7 P. D. 5 ; Bradley 
V. Newsom, [1919] A. C. 16. 

7816. Necessary dispossession by second 

salvors.] — The Magdalen, No. 7480, ante, 

7817. Unavoidable abandonment of ser- 

vices.] — The SamueIi, No. 6857, ante, 

7818. .]-~^alvors having made great 

exertions to save a ship & cargo, were at length, 
with her crew, compelled to abandon her. She 
was afterwards found, &: saved by a steamer : — 
Held : the original salvors were entitled to salvage 
reward under the circumstances. 

The principle of salvage is to reward exertions 
which have been successful in saving property. 
Exertions, therefore, however meritorious, which 
have not been successful in any degree, cannot 
receive salvage reward. — T he E. IK (1853), 1 
Ecc. & Ad. 63 ; 8 L. T. 682 ; 164 E. R. 37. 
Annotations: — ^Dbtd. Tho Roupor (1883), 8 P. D. 116. 
Gonsd. The Camellia (1884), 9 P. D. 27. Refd. Ocean S.S. 
Oo. V. Anderson (1883), 13 Q. B. D. 661 ; The Kate R. 
Jones, [1892] P. 366 ; S.S. Melanie v. S.S. San Onofro, 
[1925] A. C. 246. 

7819. .]~The Santipore, No. 6911, 

ante. 

7820. Intervention by second salvors In 

course of intermittent services by original salvors 
— Intervention accompanied by force.] — The 

Clarisse (1850), Sw. 129; 166 E. R. 1056; on 
appeal, sub nom. Gann v'. Brun, The Ctarissp;, 
12 Moo. P. C. 0. 340, P. C. 

Annotations .—Refd. The Zeta (1875), L. R. 4 A. & E. 460 ; 
Bradley v. Newsom, [1919] A. C. 16. Mentd. Groon r. 
Bailey, The Neptune (1858), 12 Moo. P. C. C. 346 ; Trask 
r. Maddox, The Carrier Dove (1863), 2 Moo. P. C. C. 
N. S. 243 ; The Chetah (1868), L. R. 2 P. C. 205 ; The 
England (1868), L. R. 2 P. C. 253 ; Arnold v, Cowlo, Tho 
Glenduror (1871), L. U. 3 P. C. 589 ; Tho Am6rlquo 
(1874), L. R. 0 P. C. 468 ; Thomas Allen (Owners) v, 
Gow, Tho Thomas Allen (1886), 12 App. Cas. 118. 

7821. Right of second salvors — Wrongful dis- 
possession of first salvors — In honest & reasonable 
belief that dispossession necessary .1 — The Maria 
( 1809), Edw. 176 ; 166 E. R. 1073. ' 

Annotation .—Apld. The Charlotta (1831), 2 Hag. Adm. 
361. 

7822. .] — TheFtjeece, No. 7174, ante, 

7823. .] — The Kathi.een, No. 7815, 

ante, 

7824. Intervention in course of Intermittent 

services by first salvors.] — The Clarisse (1850), 
Sw. 120 ; 166 E. R. 1056 ; on appeal, sub nom, 
Gann v. Brun, The Clarisse, 12 Moo. P. 0. C. 
340, P. C. 

Annotations .—Refd. The Zeta (1875), L. R. 4 A. & E. 460 ; 
Bradley v. NowHom, [1919] A. C. 16. Mentd. Green v, 
Bailey, Tho Neptune (1858), 12 Moo. P. C. C. 346 ; Trask 
V. Maddox, Tho Carrier Dove (1863), 2 Moo. P. C. C. 
N. S. 243 ; The Chetah (1868), L. R. 2 P. C. 205 ; Tho 
England (1868), L. R. 2 P. C. 253; Arnold v. Cowlo, 
The Glenduror (1871), L, R. 3 P. C. 589 ; Tho Am6rlque 
(1874), L. R. 6 P. C. 468; Thomas Allen (Owners) v, 
Gow, The Thomas Allen (1886), 12 App. Cas. 118. 

7825. Inhibition in appeal by some salvors — 
Whether bar to receipt of reward by othet salvors.] 

— Semble : an inlubition, in an appeal by some 
salvors, does not necessarily preclude other dis- 
tinct salvors, who do not appeal, from receiving 
their proportionate remuneration. — T he Thetis 
( 1833), 3 Hag. Adm. 98 ; 166 E. R. 342, 

Ranking of liens for salvage .] — See Part XIX., 
Sect. 4, sub-sect. 3, post. 


the first oocupants have exclusive 
possession. — T his J. L. Mayo (1884), 
7 Nfld. L. R. 30.— NFLD. 

78181. Manifest incompetence of 

fbrst salvors ,} — The xaaster of a steamer 


will be iustified in insisting upon his 
services being accepted to tow a dere- 
lict ship into harbour, if he oonsoion- 
tlously believes that the salvors, who 
have possession of her, have not means 


at their disposal to bring her safely 
into port ; & his omitting to do so 
would be considered a breach of duty 
by the Ct. of Admlty. — T hib Qudrum 
( 1860), 12 Ir, Jut. 361.— IR, 
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Sub-sect. 2. — Beiations as Between 
Salvors and Owner or Master. 

A, In General, 

7826. General rule — Salvors In possession under 
sufferance.] — The DAxrac Packet, No. 7849, 
post, 

7827. Duty of salvors to accept further assistance 
— Doubt of successful issue of services.] — Coss- 
MAN V. West, Cossman v, British America 
Assurance Co., No. 7813, ante. 

Duty of salvors to deliver up possession.] — See 
Sub-sect. 2, B., post, 

B, Possession, 

7828. Delivery up of possession.] — It is an ill- 
founded & absurd notion, that unless salvors 
stick by the ship, they forfeit, or at least impair 
their title to remuneration. It is very desirable 
that salvors, generally, should know, that in order 
to maintain their rights, it is perfectly unnecessary 
to remain on board the vessel which may have 
received their assistance (Lord Stowell). — The 
Eleanora Charlotta (1823), 1 Hag Adm. 156 ; 
166 E. li. 56. 

Anmtation -: — Refd. The Daiitzic Packet (1837), 3 Hag. 

Adm. 383. 

7829. On demand by owners.] — The 

Barefoot, No. 7147, ante, 

7330. Retention necessary to secure 

reward.]— The Palinurus (1842), 8 L. T. 440. 

7831. .] — The Glasgow (or 

Glasgow) Packet (1844), 2 Wm. Rob. 306 ; 3 
Notes of Cases, 107 ; 3L. T. O. S. 263 ; 8 Jur. 674 ; 
166 B. R. 770. 

7832. Retention necessary for com- 

pletion of services.] — The Persian (1842), 8 L. T. 
582. 

7833 . .] — The Pickwick, No. 

7051, ante, 

7834. Retention necessary for safety 

of ship.]— The Pinnas, No. 7858, post 


C, Effect of Unjustified Retention of Possession on 
Right to Reward, 

7843. Forfeiture of reward— Obstruction of ad- 
ditional salvors.]— The Dantzic Packet, No. 7849, 


w. 

7844. .] — Salvors guilty of misconduct 

in resisting the employment of a steamer : — Held : 
to have forfeited thereby all claim to salvage 
reward. — The Martha (1859), Sw. 489 ; 166 E. R. 
1226. 

7845. Exclusion of master & crew from 

salved ship.] — Where salvors having taken posses- 
sion of a vessel which had got ashore & been 
temporarily abandoned by her master & crew in 
order to get tug assistance, refused to allow her 
master & crew on board, & remained in possession 
on board whilst the tugs provided by the master 
towed the ship into a place of safety : — Held : 
there had been such misconduct as to work a total 
forfeiture of award, although pltfs. had in the 
absence of the master & crew laid out two anchors 
which contributed to the vessel’s ultimate safety. — 
The Capella, [1892] P. 70 ; 66 L. T. 388 ; 7 Asp. 
M. L. C. 158. 

7846. Exclusion of master from salved 

ship — & refusal of services of tug.] — T he Yan- 
Yean, No. 7498, ante, 

7847. .] — The Barefoot, No. 7147, ante, 

7848. .] — (1) Claim to salvage forfeited by 

the misconduct of the salvor in retaining possession 
of & improperly dealing with the property salved. 

(2) It is the bounden duty of agents abroad to 
adopt any means in their power for the preserva- 
tion of the property of their employers.— The 
Lady Worsley (1855), 2 Bcc. Ac Ad. 253 ; 164 
E. R. 417. 

7849. Diminution of reward — Obstruction of ad- 
ditional salvors.] — (1) Prior salvors have no right 
in themselves while the m^ter is in command, 
to interfere with further assistance, Ac to attempt 
to exclude subsequent salvors ; Ac such miscon- 


7835. 


Retention for purpose of com- I duct iminishes their title to salvage. 

A 1 TX. ^ O Cn.lVTl 


pletlng repairs.]— The Pinnas, No. 7858, post, 

7836. To master & crew — Abandonment by 

master & crew.] — Under the circumstances, the 
salvors would be justified in keeping possession 
of the vessel, Ac taking her into port without 
delaying to take on board the crew which had 
abandoned her. — The Orbona (1853), 1 Ecc. Ac 
Ad. 161 ; 8 L. T. 582 ; 164 E. K. 93. 

AnnoUUion: — Mentd. Scaramanga v. Stamp (1880), 5 

C. P. D. 295. 

7837. ,]— The Elise, [1899] 

W. N. 54. 

7838, .] — The Champion, No. 7811, 

7839 , .] — The ct. will not lay down 

any general rule, but will be guided by the circum- 
stances of each case in determining whether or no 
the master of the salvor’s vessel is justified in 
refusing to allow the crew of the salved vessel to 
return to their own ship before the completion 
of the salvage. — The Cleopatra (1868), 37 L. J. 

.]— The Yan-Yean, No. 7498, 

^^^841. •] — Cossman v. West, Coss- 

man v. British America Assurance Co., No. 7813, 

^^7842. .] — The Capella, No. 7845, post. 

Retention of possession in case of derelict.] — 
See Sub-sect. 1, A. (b), ante. 


It is a dangerous error, that salvors going to 
the assistance of a vessel in distress, acquire the 
sole management of her ; tht^y only act under 
sufferance Ac permission (Sir John Nicholl). 

12) In derelict, the first occupant, if equal to 
the service, has a right of exclusive possession 
subject to the rights of the Crewn or owners. 

(3) The master, so long as he retains the com- 
mand, is fully entitled to regulate the quantum 
of assistance to be given to his vessel ; Ac he may 
be extremely blameable if he does not avail Jum- 
self of all that is at liand, A: he niay consider 
necessary (Sir John Nichoij.). Dantzic 

Packet (1837), 3 Hag. Adm. 383 ; 8 T. o82 ; 
166 B. H. 447. 

Annotaiions :—A8 to (2) Consd. The Kathleen (1874), L. H. 

4 A. & E. 2C9 ; Hmdley v. Newsom, (19191 A. C. 16. 

7850, Obstruction of master.] — The Black 

Boy- (1837), 3 Hag. Adm. 386, n. ; 166 E. R. 
448, n. 

7851. .] — The Dosseitei, No. 7013, 

ante, 

7852, .] — The Glory, No. 7801, ante, 

7853, .] — The Magdalen, No. 7486, 

7854. Obstruction not affecting 

ultimate safety of ship.] — T he Yan-Yean, No. 7498, 
ante, 

7855. Exclusion of master from salved 


' ~ part XV. SECT. 12, SUB-SECT. 2.— A. 

7827 i. Dulvot«avoT» to accept further aa^lance^DouM of mcceeeful ieeue „/ sermcM.l-THE Cambiiu ( 1818). Pritohard’. 
Admiralty Dig., 3rd ed., Vol. 11. p. 1822. IR. 
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Sect, 12. — Separaie aeU of salvors: Sub-sect, 2, C,; 
sub-sects, 3 4. Sect, 13; Sub-sect, 1, A,] 

ship— Exclusion not affecting ultimate safety.] — 
The Yan-Yean, No. 7498, ante, 

7856. Deprivation of costs — Obstruction of 
master.] — The Black Boy (1837), 3 Hag. Adm. 
386, n. ; 166 B. B. 448, n. 

7867. .] — The Glory, No. 7801, ante, 

7858. ,] — (1) Where salvors have brought 

a damaged vessel into a position of safety they are 
bound, on demand by the owners, to deliver up 
possession of the salved property, & have no right 
to retain it for the alleged purpose of completing 
the repairs : — Senible : if the vessel is at the time 
of the demand in such a critical position that there 
may be risk of loss or damage to her unless the 
salvors are allowed to complete their operations, 
the salvors may be entitled to retain possession 
pending their performance. 

(2) The expenses in this case are items which 
are to be taken into account in considering what 
amoimt of salvage ought to be awarded, & from 
that point of view I am of opinion that a very 
considerable number of them cannot be supported. 

I have accordingly reduced them, in my mind, 
to a particular figure, & then considered 
what should be awarded for salvage services 
(Hannen, P.). 

(3) Having regard to the misconduct ... I 
shall not allow pltf. any costs (Hannen, P.). — 
The Pinnas (1888), 59 L. T. 526 ; 6 Asp. M. L. C. 
318. 


Sub-sect. 3. — Misconduct by One Set of 
Salvors. 

7859. Whether rights of salvors not guilty of 
misconduct prejudiced.] — Consolidated action by 
two sets of savors consisting of the crews of seven 
smacks, for salvage rendered to a foreign ship in 
getting her off the Long Sand. Action dismissed 
upon the ground that the primary salvors, who had 
boarded the vessel prior to her striking upon the 
sand, had acted erroneously & the measures which 
they adopted had in point of fact caused the vessel 
to get upon the sand. An application subse- 
quently made to the ct. on behalf of the second 
salvors, who had come up & rendered assistance 
after the vessel was upon the sand. Application 
sustained, no recognition being made by the 
second salvors of the acts done on board the 
vessel previous to the commencement of their 
services. — The Neptune (1842), 1 Wm. Rob. 
297 ; 8 L. T. 682 ; 166 E. B. 583. 

Annotation : — Befd. Tlio Duke of Manchester (1846), 2 
Wm. Rob. 470. 


Sub-sect. 4. — ^Apportionment. 

7860. How shares determined — Higher appor- 
tionment for salvors of both life & property.] — 


Navigation. 

The Clabisse (1856), Sw. 129 ; 166 E. B. 1056 ; 
on appeal^ svb nom, Gann v, Bruk, The Olarisse, 
12 Moo. P. 0. 0. 340, P. 0. 

Annotaiiona : — Refd. Green v, Bailey, The Neptune (1858), 
12 Moo. P. C. 0. 346 ; Trask v, Maddox, The Carrier 
Dove (1863), 2 Moo. P. C. C. N. S. 243 ; The Chetah 
(1868), li. 11. 2 P. C. 205 ; The England (1868), L. R. 2 
K C. 253 ; Arnold v. Cowle, The Glenduror (1871), L. It. 
3 P. O. 589 ; The Amdrlque (1874), L. U. 6 P. C. 468 ; 
The Zeta (1875), L. K. 4 A. & E. 460 ; Thomas Allen 
(Owners) v. Gow, The Thomas Alien (1886), 12 App. Cas. 
118 ; Bradley v, Newsom, 11919J A. 0. 16. 

7861. Apportionment of tender — Duty of 

owners of saived property — When cognisant of 
services rendered by different salvors.] — A steam- 
ship broke down & had to take the assistance of 
a tug. The tug ran short of coal & had to leave 
her. A steam trawler & a lifeboat then came up 
& rendered assistance, & she was brought into 
safety. Actions for salvage were instituted by 
the trawler & the lifeboat, & the actions were 
consolidated. The owners of the salved steam- 
ship then tendered a lump sum of £350 to the 
salvors. The salvors took out a summons asking 
for an order that dofts. should apportion the sum 
tendered between them. The assistant registrar 
mode an order directing the apportionment. 
Defts. appealed to the judge ; — Held : when 
defts.* servants were present throughout the 
salvage services A could give the ownera of the 
salved property information as to what was done 
by the various salvors, it was the duty of the 
owners of the salved property, if they made a 
tender, to apportion the sum tendered among the 
various salvors, though no such duty existed if 
the owners of the salved property had no means 
of ascertaining what services were rendered by 
the different salvors. — The Burnock (1914), 110 
L. T. 778 ; 30 T. L. R. 274 ; 12 Asp. M. L. C. 
490. 

Amiotation : — Consd. The Cruteforcst, [ll)20J 1\ ill. 

Conduct of action involving rival salvors.] — 
See Admiralty, Vol. I., p. 190, Nos. 1107-1110. 


Sect. 13.--CONTRIBUTION. 

Sub-sect. 1. — Liability to Contribute. 

A, In General, 

7862. What interests liable to contribute — Ship 
cargo & freight — According to value.] — (1) No 

distinction is drawn between salvage to the ship 
& salvage to the cargo. The practice of the ct. 
is to take the whole value “ of both ship & cargo 
& assess proportionably on the two. 

(2) Where the cargo consists of different com- 
modities, no distinction is drawn between one 
sort & another, except in the case of bullion, 
for the salvage of which being an aiticle easily 
preserved, a lower remuneration is granted than 
for more bulky merchandise. 

(3) In assessing salvage remuneration, the ct. 
looks to the value of the property saved, &; not to 
its quality, or liability to te more or less damaged. 


PART XV. SECT. 12, BUB-SECT. 4. 

t. How dwtres determined ,} — ^A foreign 
ship becoming disabled, her crew were 
taken off by one set of salvors &; 
safely landed at a port. Subsequently 
another sot of salvors fell In with the 
ship & brought her into an adjoining 
port. The services in both cases were 
highly meritorious & rendered while 
the disabled vessel was about 60 miles 
from the nearest land ; — Held : both 
sets of salvors were entitled to salvage, 
& a sale of the ship having been effected 
for 12,560, the ct. awarded the sum of 
1660 to bo divided among the salvors 


of the crow & $900 among the salvors 
of the ship. — The Heinoall (1872), 
Y. A. D. 132.— CAN. 

a. .] — A crew of 30 salvors 

engaged in tho salving of a vessel, 
whilst sailing her to the shore to beach 
her, were Joined by another orew of 
equal number, who boarded tho vessel 
with or without the consent of the 
salvors in charge & assisted in working 
her to the shore : — Held : in availing 
of their assistance tho first salvors 
adopted the interference of the second 
sot, & the latter were entitled to have 
the award apportioned amongst them, 
having regard to tho value of their 


rospoctivo services. — The Chipman 
( 1877), 6 Nlld. L. li. 132.— NFLD. 

^ b. Derelict first discovered hy 

lighthouse keeper — Soloing performed by 
tug hailed S directed by him ,] — ^Au 
abandoned vessel was discovered by 
tho keeper of a lighthouse who hailed 
a steam-tug & dlroctod her to tho 
vessel. The steam -tug then brought 
her lute port. The value of vessel & 
cargo was agreed upon at $2,250 : — 
Held: the steam-tug should receive 
$450, &; tho lighthouse keeper $25. — 
The Afton (1873), Y. A. D. 136. — 
CAN. 
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—The Emma (1844), 2 Wm. Bob. 316 ; 3 Notes 
of Cases, 114 ; 4 L. T. O. 8. 17 ; 8 Jur. 661 ; 106 
B. B. 773. 


Annotation to (2) N.F. The Longford (1881), 6P. D. 60. 

7863. .] — The Chablotte 

Wylie, No. 7173, ante. 

.]— The John Bunyan 

(1866), 8 L. T. 012. 

7865. — — .] — Where steam tugs 

rendered salvage services by towing a sinking 
vessel with passengers, cargo, & bullion on board 
into safety, it was held that the bullion was liable 
to contribute to the salvage reward in proportion 
to its value rateably with the other property 
salved.— T he Longford (1881), 6 P. D. 60 ; 50 

L. J. P. 28 ; 44 L, T. 254 ; 29 W. B. 491 ; 4 Asp. 

M. L. 0. 385. 

7866. Effect of varying degrees of 

risk.] — The Velox, No. 7443, ante. 

7867. .]-— The Fleece, No. 7174, ante. 

7868. Interests benefited.] — H.M. steam- 

ship Leopard rendered a salvage service to an 
English vessel then in the service of the French 
govt. & laden with a valuable cargo. The suit 
was entered against the vessel alone, her value 
being £4,247. The ct., adverting to the difficulty 
of apportioning salvage where the cargo w’as not 
before it, awarded £600 on the value of the vessel. 


It is contrary to all principles of justice if a 
cargo has received & been benefited by the ser- 
vices so rendered, that the whole burden of the 
salvage remuneration should fall on the ship 
itself (Dr. Lusiiington). — The Mary Plea- 
sants (1857), Sw. 224 ; 160 E. B. 1107. 
AnTwlations The Halsby (1885), 10 P. 1). 114; 

The Elton, 11891] P. 2C5. 

7869. .] — Bligii v. Simpson, The 

Fusilier, No. 7205, ante. 

7870. .] — The Five Steel Barges, 

No. 6821, ayde. 

7871. .] — ship was chartered to 

proceed to a foreign port, there load a cargo & 
bring it home, the chartered freight being payable 
on delivery of the cargo. While the ship was pro- 
ceeding in ballast to her port of loading she 
grounded, & a general average sacrifice was made. 
She subsequently continued her voyage, loaded her 
cargo, delivered it & received the freight : — Held : 
the chartered freight was liable to contribute to 
the general average sacrifice. 

What has to be decided in each case is, there 
being something saved at the expense of another 
person, in the case of general average at. the expense 
of one of the persons themselves interested — in the 
case of salvage of an outsider, what are the ele- 
ments that have been saved, &, therefore, at 
whose expense ought the reward for saving to be 
paid ? That involves in the case of salvage just 
as it does in the case of general average a considera- 
tion of what interests are actually at risk A are 
saved by the sacrifice — viz. in the one case the 
average sacrifice, in the other the labour & the 
expenses of the persons salving. — Oarisbrook 
S.S. Co. V. London & Provincial Marine & 
General Insurance Co., [1902] 2 K. B. 681 ; 71 
L. J. K. B. 978 ; 87 L. T. 418 ; 60 W. B. 691 ; 
18 T. L. B. 783 ; 46 Sol. Jo. 699 ; 9 Asp. M. L. C. 
332 ; 7 Com. Cas. 236, C. A. 

7872. Liability of shipowner in respect 

of salvage of cargo.] — ^The G. fell in with the R., 
which was in distress. The following agree- 
ment was signed by the two captains : “At my 
request the captain of the G. will tow my ship 
the JR. to St. Nazaire, that being the nearest 
port, for repairs. The matter of compensation to 
be left to aihitrators at home.” The towed the 


R. safely to St. Nazaire. The R, discharged her 
cargo at Dunkirk, & an average bond in the usual 
form was taken from the consignees of the cargo. 
The owners of the G. brought an action for salvage 
of the ship & freight against the jR., & were 
awarded salvage. They also brought an action 
in France for the salvage of the cargo against the 
cargo owners, but failed in it. They then brought 
this action in personam against the owners of the 
JR. to recover salvage in respect of the services 
to the cargo or, in the alternative, damages from 
defts., for not taking a proper bond to secure 
salvage from the cargo owners : — Held : defts. 
were not primarily liable to pay salvage in respect 
of the cargo, they had not bound themselves by 
the above agreement to do so, & it was not their 
duty to obtain a bond from tlie cargo owners for 
the proportion of any salvage which might be due. 

No primary liability rests on the ship or its 
owners to pay for the salvage of the cargo. It is 
laid down in Abbott on Shipping^ title. Salvage ; 
“ Witli respect to the partie^s liable to pay salvage, 
& the interest in respect of which it is payable, 
the rule is tliat the property actually benefited 
is alone chargeable with the salvage recovered ” 
(Hannkn, P.). — The Kaisby (1885), 10 P. D. 114 ; 
54 L. J. P. 65 ; 53 1.. T. 56 ; 33 W. K. 938 ; 5 
Asp. M. L. C. 473. 

Annotations: — Distd. The Cumbrian (1887), 57 L. T. 205 ; 

The Prinz Heinrich (1888), 13 P. D. 31. 

7873. Cargo — Bullion.] — The .Tonoe 

Bastiaan (1804), 5 Ch. Bob. 323 ; 105 E. B. 782. 
Annotations: — Apld. The Longford (1881), 6 P. D. 60. 

Rj^d. The Vesta (1828), 2 Hag. Adm. 189 ; The Martha 

(1838). 3 Hag. Adm. 434 ; The Atlas (1862), Lush. 618 ; 

The Killcena (1881), 6 P. D. 193 ; The Dictator, [1892] P. 

304 ; S.S. Melanie v. S.S. San Onofre, [1925] A. C. 246. 

7874. .] — The Emmuv, No. 7862, 

ante. 

7875. .] — The Longford, No. 

7865, ante. 

7876. Who may be liable to contribute — 
Charterers.] — The Port \’ictor (Cargo Ex), No. 
69(15, ante. 

7877. Admiralty.] — P y3L\n S.S. Co. 

V. Admiralty Comrs., No. 8762, post. 

7878. Owners— rThough vessel under re- 
quisition at time services rendered.] — ^A Greek 
steamship owned by defts., a Greek co., was 
requisitioned by the Greek Govt, during the war 
in 1922 between Greece A:; Turkey. Under the 
terms of requisition the i)osscssior* A: control of the 
vessel passed to the Greek Govt., <fc the master 
& crew ceased to be employed by defts. & were 
conscripted into the Greek forces. '\t the end of 
the period of requisition tlie vessel had to be 
returned to defts. in the same condition as at the 
beginning of the period. While undei requisition 
tlie vessel stranded, was saved from possible 
total loss by the services of pllfs.’ salvage ship. 
After the vessel had been returned to lier owners 
she was arrested by pltfs. in an action m rem. 

Defts. contended that liaving I’egard to the 
terms of requisition the Greek Go^i). were to be 
regarded as temporary owners of the vessel ; that 
the services, therefore, did not give rise to a 
maritime lien, & that the claim for salvage was not 
enforceable against defts., who derived no benefit 
from the services : — Held : the terms of requisi- 
tion did not (fispossess defts. of their property in 
the vessel ; the services were of benefit to defts., 
as thereby they had their vessel instead of merely 
a claim against the Greek Govt. ; as the services 
were not those of the crew of the Greek vessel, it 
was immaterial that the crew were the servants 
of the Greek Govt,, & defts. were liable to pltfs. 
for salvage. — ^T iie Meandros, [1925] P. 01 ; 94 
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Sect 13. — Contribution: Sub-sect. 1, A., B., C. <£: 
jP.; sub-sect. 2, A, & B,] 

L. J. P. 37 ; 132 L. T. 760 ; 41 T. L. B. 236 ; 16 
Asp. M. L. C. 476. 

.1 — Compare Sect. 11, an/c, & Insurance, 

Vol. XXIX., p. 237, No. 1903. 


B. As hetween Cargo Owner and Shipowner. 

7879. General rule.] — Ship & cargo must each 
pay its own share of smvage ; neither can be made 
liable for the salvage due from the other ; whether 
the salvors proceed in the Admlty. Ct., or before 
the local magistrates. — The Pyrennee (1863), 
Brown. & Lush. 189 ; 3 New Bep. 250 ; 107 E. B. 
330. 

AnruMion: — Refd. The Ralsby (1885), 10 P. D. 114. 

7880. When shipowner alone liable — Freight ex- 
ceeding value of salved cargo.] — ^Where a ship was 
chartered upon a voyage out & home, at £2 10s. 
per ton, register measurement, per month, £2,500 
to be paid on clearing outwards, the like sum at 
the end of twelve months, & the remainder three 
months after being reported at the custom house on 
her return ; & the ship delivered her outward 
cargo, & sailed with her homeward cargo, & was 
captured & recaptured on the homeward voyage, 
& the ship & cargo were sold by consent of all 
parties, the owner & charterers having respectively 
made claim in the Admlty. Ct. to ship & goods, 
where restitution w'as decreed to them upon pay- 
ment of salvage : — Held : the jharterers, having 
paid the two sums of £2,500, were not liable to 
contribute to the shipowner for salvage in respect 
of their goods, where the proceeds of the goods 
fell short of the sum due for the residue of the 
freight, but the shipowner in respect of the freight 
was liable to the whole salvage : & the charterers 
having paid such contribution out of the proceeds 
of the goods, under a security given by them for 
pajunent of the salvage, with the assent of the 
shipowner as far as his liability w^as concerned. 

The principle upon which freight is to contribute 
in the case of general average is, that it was one 
of the things in hazard at the time when that 
sacrifice which produced the general average 
w^as made (Lord Ellenbokough, C.J.). — Cox 
V. May (1816), 4 M. & S. 152 ; 105 E. B. 791. 
Annotation: — Consd. Brig^ v. Merchant Traders' Assocn. 
(1849), 13 Q. B. 167. 

7881. Salvage services necessitated by de- 

Ault of shipowner.] — The owner of a ship sunk 
3y a collision in the Thames admitted it to be his 
:ault, & paid into ct. £8 a ton in a suit to limit his 
lability. The Thames Conservators having powers 
inder 40 & 41 Viet. c. 16, & Thames Conservancy 
Acts, raised the ship & delivered the ship & cargo 
^o the owner, he undertaking to pay the expenses 
Df raising. Part of the cargo was some wool, 
vhich was damaged by being sunk ; — Held : the 
sliipo^vner was bound to deliver the wool to the 
owner of the wool without claiming from him, by 
vay of contribution to salvage, any part of the 
expenses of raising the ship & cargo. — ^Prehn v. 
iAiLEY, The Ettrick (1881), 6 P. D. 127; 45 
.. T. 399 ; 4 Asp. M. L. C. 466, C. A. 

Aniwiatwns : — Refd. Grccnshleldfi, Cowle v. StepbenH, 

Mentd. Fulham Vestry v. Mintor, 

11901]! K. B. 501. 

7882. ; — Recovery back of contribution.] 

— In a cause in rem instituted on behalf of the 


assignees of a bill of lading petition alleged that 
whilst the vessel was on a voyage to a British port 
with the cargo mentioned in the bill of lading on 
board, the master & sole owner of the vessel 
wilfully cut down & destroyed parts of the vessel, 
& wilfully abandoned the vessel on the high seas, 
& the vessel & cargo were afterwards taken 
possession of as derelict by certain salvors, & 
lowed by them into a British port, & the cargo 
never was delivered by deft, to pltfs. in accordance 
with the terms of the bill of lading, although such 
non-delivery was not occasioned by any of the 
perils in the bill of lading excepted, & pltfs. were 
compelled to pay money to the salvors before they 
could get possession of the cargo & the delivery 
of the cargo to pltfs. was delayed. It appeared 
from the proceedings in the cause that the vessel 
was a foreign vessel & the master was a foreign 
subject : — Held : the facts disclosed a breach of 
duty or breach of contract within Admiralty 
Court Act, 1861 (c. 10), s. 6, in respect of which 
pltfs. were entitled to institute a cause in rem, 
& it was competent to pltfs. to institute such cause, 
although no criminal proceedings had been taken 
against deft. — The Princess Royal (1870), L. R. 
3 A. & E. 41 ; 39 L. J. Adrn. 43 ; 22 L. T. 39 ; 3 
Mar. L. C. 328. 

7883. Salvage services necessary for de- 

livery of cargo.] — ^Pltfs., under a charterparty, 
sliipped a large quantity of rye on boai*d one of 
deBs.* ships to be caiTied from the port of Taganrog 
to the port of Altona. Owing to the negligent 
navigation of defts.’ servants, the ship was cast 
ashore, &> a large quantity of the rye was lost, 
but a considerable quantity was saved by the 
Salvage Assocn., w'ho were employed by the 
underwriters of tlie cargo with the assent of defts. 
The average statement w’as prepared, the sum 
assessed was agreed to by pltfs., & the Salvage 
Assocn. were paid by the underwriters the expenses 
claimed by them. Pltfs. brought an action on 
behalf of the underwriters to recover the amount 
of the salvage expenses so paid by the underwidtcrs. 
Pltfs. recovered a verdict for an amount to be 
settled out of court. The question of law involved 
in the case was reserved for further consideration. 
Defts. contended that they were not liable, because 
pltfs. themselves had not paid the expenses, & the 
payment under the circumstances was voluntary ; 
— Held : pltfs. were entitled to recover the 
amount of the salvage expenses, as, without their 
being incurred, the remainder of the cargo could 
not have been sent to its destination, which was 
for the benefit of defts., & the payment under the 
circumstances was not voluntary. — Scaramanga 
V. Martin Marquand & Co. (1885), 53 L. T. 810 ; 

5 Asp. M. L. C. 606, C. A. 

7884. Proceeds of sale of ship not sufficient to 
meet salvage claims — Whether consignees of cargo 
must bring in balance of freight.] — Foreign ship 
having been sold by decree of the ct. in a cause of 
salvage, the proceeds were insufficient to meet all 
the claims. The ct. refused, under the circum- 
stances, to enforce a monition against* the con- 
signees of the cargo to bring in the balance of 
freight at the suit of the foreign master, though 
by the foreign law the master had a lien thereon. 
Importation of foreign law is in the discretion of 
the ct. It should never be imported to work 
injustice. — The Johannes Christoph (1854). 2 
Ecc. & Ad. 93 ; 6 L. T. 661 ; 1 Jur. N. S. 192 ; 164 
E. B. 326. 


?ART XV. SECT. 13. SUB-SECT. 1.— B. 

78791. Oeneral rule .] — Where no 
specific agreement la made lor a sum 
certain, the rule in a salvatpe action ia 


that the interests in the ship &, cargo 
are only severally liable, each for its 
proportionate share of the salvage 
remuneration. — Peninsular Tuo &, 


Towino Co.. Ltd. v. The Stbphib 
(1914), 15 Exch. C. It. 124.— CAN. 

7879 iJ. .] — The Augusta Jesse 

(1858), 11 Ir. Jur. 227.— IR. 
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Part XV.— Salvagk. 


C\ Asacssmcni of Value of Salved Vroycrly, 

7885. General rule — Value assessed at place 
where & time when services concluded.] — Buie 
for estimating value where the salvage concluded 
at one port & the cargo was transhipped & brought 
to another & there sold ; the salvors are only 
entitled to salvage on the value at the port where 
their services concluded. 

I imagine the strict method i^o arrive at the 
value of the cargo at Lisbon would be, not on any 
assertion of its being unsaleable there, but by 
putting it at 7 & 8 }>er cent, less than the pro- 
ceeds of its sale in Ijondon, deducting freight & 
other charges for the voyage from Lisbon to 
London, but allowing a pro rata freight as far as 
Lisbon (Dr. Lushington). — The George Lean 
(1857), Sw. 290 ; 30 L. T. O. S. 220 ; 0 W. B. 203 ; 
100 E. B. 1143. 

AnmiUdiona : — Apld. The Norma (18(50), Luhli. 124. Refd. 

Tlic Georg, [1894] V. :i30. 

7886. .] — (1) Salvors are entitled to 

salvage upon a value calculated at the place where 
& tJie time when their services terminated. 

(2) The value of freight salved is to be reckoned 
pro rata iiinerw pcracti, & by the other equities 
of the case. 

(3) A ship bound from Honduras to England 
was disabled on the voyage towed into Bermuda, 
where expenses nearly equal to the whole freight 
were incurred to relit ; the voyage home was 
afterwards completed & the cargo delivered ; the 
ct. allowed salvage upon one-half of the total 
gross freight.— The Norma (1800), Lush. 124 ; 
3 L. T. 340 ; 1 Mar. L. 0. 7 ; 107 E. B. 58. 

Aimoiation .-—As to (2) Consd. The James Armstrong (1875) 

L. 11. 4 A. & E. 380. 


7887. .] — The words in Merchant 

Shipping Act, Amendment Act, 1802 (c. 03), s. 49, 
determining the jurisdiction of the ct. by the value 
of the property saved, mean the value of the pro- 
perty when first brought into safety by the salvcu's 
not its value at any subsequent period. — 
The Stella (1807), L. B. 1 A. & E. 340; 30 
L. J. Adin. 13 ; 10 L. T. 335 ; 15 W. B. 936 ; 2 


Mar. L. C. 505. 

7 ggg, .] — In an action of salvage 

pltfs. obtained an award of £1,500 ujjon an 
appraised value of defts.’ ship of £1,250 & of her 
cargo of £5,004 : total £0,254. The ship was 
subsequently sold by the marshal for £713 ; the 
cargo, which was of a nature not readily saleable 
in this country for £1,049 ; & the total £2,302 was 
reduced by fees & disbursements to £1,025. An 
award of £130 obtained by the pilot £100 by 
boatmen in separate actions in respect of the same 
salvage operations brought the total salvage 
claims up to £1,730 which more than absorbed the 
whole proceeds. On motion by defts. t-o vary the 
decree by I'educing the award of £1,500 ; — Held: 
the application must be refused as defts. had 
allowed the ct. to proceed to award salvage upon 
the basis of the appraisement without taking any 
exception at the time & beyond the difference 
between the appraised value & the sum realised 
by the sale, there was nothing to indicate that 
the appraisement did not faiily represent the value 
at the time & place when the property was brought 
into safety. — The Georg, [1894] P. 330 ; 71 L. T. 
22; 7 Asp. M. L. 0. 476. 

Annoiaiion Refd. Tho Sau Onofi*c, [1917] P. 9G. 

7 gg 9 . ,] — A steam trawler, having 

fallen in with a disabled steam vessel in the North 
Sea, towed her to a position off Aberdeen ; but as, 
in the heavy weather prevailing, the master of the 
trawler was unwilling to incur the risk, without 
a pilot, of taking a large disabled vessel into tlic 


j. — VOL, XLI. 


harbour, signals were made for a pilot & a tug, 
in response to which a tug came out & offeree! to 
pilot & tow’ the disabled vessel in. The ma^er 
of the disabled vessel declined to accept her 
services, & after some delay, the trawler w^ told 
to go ahead. The hawser parted, & the disabled 
vessel drove ashore, involving an expense of 
£1,150 to float her, & £5,600 for repairs. In an 
action of salvage brought by the owners, mastor, 
&i crew of the trawler, it was contended by the 
owners of the disabled vessel that the award, if 
any, must be based, not on £8,500, the value of 
the disabled vessel before she stranded, but on the 
amount she proved to be worth to them, namwy, 
£1,750: — Held: the trawler had done all that 
could reasonably be expected of her, & was entitled 
to an award of £750, based on a valuation of 
£8,500, that being the value of the disabled vessel 
at the time that she was brought within reat^ of the 
tug. — T hp: Germania, [1904] P. 131 ; 73 L. J. 1 • 
,59 ; 90 L. T. 296 ; 9 Asp. M. L. C. 538. 


D. Life Salvage, 
Sec Sect. 8, sub-sect. 3, ante. 


Sub-sect. 2. — Values of Siiir, Cargo and 
Freight. 

A, Value of Ship, 

7890. How value ascertained — Basis of valuation 
— Value in damaged condition at conclusion of 
salvage service.]— The Hohenzollern, No. 7474, 
ante, 

7g91, Deductions— Wages— Acer uine after 

salvage services.] — In ascertaining the value of 
the property forming the fund, a loan on bottomry 
& wages subsequent to the service are proper 
deductions, but not wages prior thereto. 

I question whether the claim for salvage would 
not take priority of wages earned before the 
occurrence took place ; whether the salvage must 
not be paid before the wages, which are a lien on 
the sliip (Dr. Lushington). — The Selina (1842), 

2 Notes of Cases, 18. . . ttt i 

7392 . .] — Wages earned 

after the ship salved has ht-en brought into port 
not to be deducted from the freight upon which 
salvage is decreed. — The Edina (18.)5), 4 W. B. 91. 

7393. Accruing before salvage 

services.] — The Selina, No. 7891, ardc, 

7394^ Bottomry bond — Subsequent to 

salvage service.] — The Selina. No. 7891, ttHfc. 

7395 . Expenses of bringing ship into 

port.) — The Watt, No. 7124, ante. 

^ 7896. Costs of prosecuting wreckers.] 

- The Fleece, No. 7174, ante. 

7397 . Costs of valuation.]— T he 

Samuel (1852), 10 L. T. 877. 

B. Value of Cargo. 

7898. How value ascertained — Deductions — 
Primage.!— T he Charlotte Wyiie, No. 7 173, ante. 

7399 . i .]—(!) £400 was decreed 

in pureuance of an agreement for tliat s^, for 
salvage service to ship, cargo A flight. The 
values of ship & freight only were then known. 
Afterwards the owners of the cargo were preceded 
against, & offered to pay their proportion of the 
£400, upon tho net proceeds of cargo 
in ascertaining net value of tho cargo, per cent, 
discount, & certain other items sworn to be accus- 
tomed cliarges might be deductecl!, but not a 
gratuity of £5 5<#. to the master ; & costs of the 
original proceedings must be borne by the owners 
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Sect, 13. — Contribution: Sub-sect. 2, B., C. <Ss D. 
Part XVI. Sects. 1, 2 <£; 3: Sub-sects. 1, 2, 3 
iSb 4:, A, iSh B.] 

of the cargo proportionably with the owners of the 
ship, though the former were not before the ct. 
when the decree was made. 

(2) The charges on the sale of cargo must be 
deducted from the gross value. — The Peace (1856), 
Sw. 115 ; 27 L. T. O. S. 255 ; 4 W. R. 635 ; 166 
B, B. 1048. 


AnnotcUion :~ 

7900. 


As io (1) Apia. The Elton, [1891] P. 265. 

^ “ Customary port charges.]— 

The Peace, No. 7809, ante, 

79 W. Charges on sale of cargo.] — 

The Peace, No. 7899, ante, 

7902. Prepaid freight.] — The Char- 

lotte Wylie, No. 7173, ante, 

7903. .] — The Fleece, No. 7174, 

ante, 

7904. Insurance.]— The Charlotte 

Wylie, No. 7173, ante, 

7905. 

ante. 


—.] — The Fleece, No. 7174, 


C, Value of Freight, 

7906. How value ascertained — Basis of valuation 
— Gross freight.] — The Lord Goderich (1841). 
8 L. T. 704. 

Annotation Reid. The Aimette (1873), L. It. 4 A. & E. 9. 

J Westminster 
(1841), 1 Wm. Rob. 229 ; 6 L. T. 868 ; 166 E. R. 558. 
An^tat^:—BM, The Diamond 1845), 9 Jur. 691; 
The Elton, [1891] P. 265. 

7908. Salvage service ending at port other 

than port of destination — Allowance of pro rata 
freight to port where service ended — Deduction of 
freight & charges to port' of destination.]— The 
George Dean, No. 7885, post, 

7909. Subsequent delivery of cargo at 

port of destination.]— The Norma, No. 7886, ante. 


7910. Arrival of cargo at port of 

destination prevented by cargo-ownerJ — Cleary 
V. M‘Andrbw, The Galam (Cargo Ex) (1863), 

2 Moo, P. C. C. N. S. 216 ; Brown. & Lush. 167 ; 

3 New Rep. 254; 33 L. J. P. M. & A. 97 ; 9 L. T. 
650 ; 10 Jur. N. S. 477 ; 12 W. B. 495 ; 1 Mar. 
L. C. 408; 16E. R. 883, P. C. 

Annoi€Uion8 : — ^Refd. Tho Bahia (1864), Brown. & LubIi. 
292 ; The Soblometen (1866), L. K. 1 A. & E. 293 ; Tho 
Daring (1868). L. 11. 2 A. & E. 260 ; Mledbrodt v, Fitz- 
slmon. The Energio (1875), 32 L. T. 579 ; Tho Veritas, 
[1901] P. 304 ; The Sorfareron (1916), 85 L. J. P. 121. 

7911. Election by cargo-owner to accept 

delivery at port short of destination — Pro rata 
freight.] — ^The Soblomsten, No. 8484, post, 

7912. Method of valuation — Whether valued 
separately from cargo.] — The Charlotte Wylie, 
No. 7173, ante, 

7913. .] — The Fleece, No. 7174, ante. 

Compare Prize Law, Vol. XXXVII, p. 677, 

No. 1457. 


D, Finality of Award, 

See Admiralty, Vol. I., p. 168, Nos. 779-780. 

7914. Whether court will amend award.] — An 
appraisement made by the marahall of the ct. will 
be held conclusive as to the value of the property 
salved. — T he Venus (Cargo Ex) (1866), L. R. 1 
A. & E. 50 ; 12 Jur. N. 8. 379 ; 14 W. R. 466. 
Annotations :~ConBd, Tht‘ Georg, [1894] P. 330. Reid. The 

San Onofi*c, [1917] P. 96; The Consul Olssou, [1920] 

P. 43. 

7915. Mistake in* valuation — Cargo.] — 

The .Tames Armstrong, No. 7315, ante, 

7916. Selling price of salved property 

less than assessed price.] — The Georg, No. 7888, 
ante, 

7917. Necessity for exceptional circum- 

stances.] — The Hohbnzollern, No. 7474, ante, 

7918. .] — TheSan Onofre, No. 7475, 

ante. 


Part XVI. 

Sect. 1.— PILOTAGE ORDERS. 

Sec Pilotage Act, 1913 (c. 31), s. 7. 

Who may make order for compulsory pilotage — 
Powers of commander of army of occupation.! — 

See Sect. 7, sub-sect. 1, 2 Josi, ■' 


— Pilotage. 

Suc-r. 3.- POWERS AND DUTIES OF PILOTAGE 
AUTHORITIES. 

SuB-sist'T. 1 . — ^Bxb-Laws. 

See Pilotage Act, 1913 Ic. 31), ss. 17, IS. 


Sect. 2.--PILOTACE AUTHORTTIES AND 
DISTRICTS. 

Meaning Of ‘‘ pilotage authority. Pilotage 
Act, 1913 (c. 31), 8, 8. 

Meaning of ‘‘ pilotage district."]— 6 ec Pilotage 
Act, 1913 (c. 31), s. 8. 

Meaning of " Trinity House."]— aVcc 1894 Act, 


Meaning of " 

1913 (c. 31), s. 52. 


outport."]— .S'ec Pilotage Act, 


Sub-sect. 2. — Licences. 

See Pilotage Act, 1913 (c. 31), ss. 16, 19, 20, 26- 
29. 

Whether grant of licence imposes liability upon 
pilotage authority.] — See Pilotage Act, 1913 (c. 31 ), 
s. 19. 

7919. Revocation of licence.] — ^Where a com- 
plaint of being drunk when it was a pilot’s turn 
for duty, was made to the Trinity HouSe, & the 
Trinity House summoned tho pilot tG answer, & 
heard his answer, & after so doing sent down for 
further information ex p., without giving tho 


PART XVI. SECT. 3, SUB-SECT 
7919 i. Revocation of licence,] — I 
Li^OKN (1855), 8 N. B. II. (3 All.) 
— CAN. 

7919 11. — — .1 — The pilotage an 
rity in a pilotage district of Canads 
not ab^lute & arbitrary power to ca 
a pilot 8 licence, but can only do so e 
complaint 6c inqiUry tsc proof on < 


of incanaolty. If a pilotage authority, 
by resolution alone, without complaint, 
notice or Investigation, declares a pilot 
to bo dismissed ''for neglect & in- 
capacity ” Sc thus prevents him from 
pilot’s duties, inasmuch as 
It railed to ohserve the statutory re- 
quirements rospooting the prooeodings 
for s^h dismissal itnas not exercised 
judioial functions & is not protected 


from liability to an action by tho pilot 
for damages. — M oGillivray v, Kimbbu 
(1915), 52 S. C. R. 146.— CAN. 

0 . Order prohibiting engagetneni of 
tugs at exorbitant charge.] — Tho govt, 
may prohibit its pilots from allowing 
any vobboIb under tboir pilotage charge 
to be taken in tow of a stoamer, 
tho owners of which will only render 
their services on exorbitant terms. — 
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pilot an opportunity of contesting this, &, when 
received, acted upon such information, & revoked 
the pilot’s licence : — Held : the pilot had been 
heard sufficiently to enable the Trinity House to 
exercise their jurisdiction of revoking the licence 
under Merchant fthii>ping Act,. 1864 (c. 104), 
s. 376, assuming they were bound to hear him at 
all. — R. V, Trinity House (Master, Wardens, 
ETC.) (1866), 26 L. T. O. S. 103 ; 4 W. R. 124 ; 
19 .T. P. Jo. 787. 

See, now. Pilotage Act, 1013 (c. 31), s. 26. 

Necessity for production of licence .] — See Sect. 5, 
sub -sect. 1, post. 


Sub-sect. 3. — Pilotage Certificate. 

See Pilotage Act, 1013 (c. 31), ss. 23-26 ; Aliens 
Restrictions (Amendment) Act, 1019 (c. 02), s. 4. 

7920. Grant of certificate — What amounts to.] — 
The master of a vessel applied for a cei*tificate, 
according to Merchant Sliipping Act, 1851 (c. 104), 
s. 340, purj^orting to enable him to pilot his vessel 
within ceiiiain waters, & submitted to the required 
examination. The certificate was signed & sealed 
by the pilotage authority, was lying in the office 
to be called for by the master, but he had not 
applied for it, & was ignorant that it was ready & 
would be given him on application : — Held : the 
certificate was not “ granted to tlie master,” nor 
” possessed ” by him, within Merchant Shipping 
Act, 1854 (c. 104), ss. 340, 353, so as to enable him 
to pilot his vessel in the specified watere. — ^T he 
.Killarney (1861), hush. 202 ; 30 L. J. P. M. & A. 
41 ; 6 L. T. 21 ; 1 Mar. I.. 0. 121 ; 167 E. R. 98 ; 
subsequent proceedings (1862), Lush. 427. 

7921. Validity of grant.] — ^A pilotage cer- 

tificate issued to a master under Merchant/ Shipping 
Act, 1854 (c. 104), s. 355, describing the sliip as 
the property of a person who was not the owner 
either at the time of the granting of the certificate i 
or at the time of a collision subsequently occurring 
is invalid at the time of that collision. — The Earl 
OF Axtc^kland (1861), Lush. 164 ; 30 L. .1. P. M. 

A. 121 ; 3 Ji. T. 786 ; 1 Mar. L. L. 27 ; 167 
E. R. 77 ; on appeal, sub nom. Malcomson r. 
Raldock, The Earl of Aucki^nd (1862), 15 
Moo. P. C. C. 304, P. C. 

Annotations : — Consd. The City, [1902] I*. 10. Befd. 

The 8U?tUn (1803), Brown, Sc Lush. J99 ; The IJaiiua 

(1860), L. 11. 1 A. & E. 283 ; General 8team Navigation 

Co. V. British & Colonial Steam Navigation Co. (1869). 

L. It. 4 Exch. 238 ; The Moselle (1874), 32 L. T. 670; 

The Vesta (1882), 7 P. D. 240 ; The Cayo Bonlto, [1903] 

P. 203. 

7922. Belonging to the same owner.] — 

(1) A certificate issued, annually renewed, by a 
]dlotage authority, under Merchant Sliipping Act, 
1854 (c. 104), ss. 340, 341 (now embthlied in 1894 
Act, 8. 599), recited that (name) was master of the 
shij) (named) ” whereof (name of firm) are the 
owners,” & stated that it was granted ” to enable 
him to pilot said ship or any other ship or ships 
belonging to the same owners.” The named firm 
never owned the named sliip, or the ship to which 
the master was subsequently transferred, though 
the fiiTH managed both slups as belonging to the 
same line of ocean steamers. Individual members 


of the named firm held shares, along with other 
parties, in the named ship, &; one of those members 
was registered as manajpng owner of the named 
ship, & of the sliip to which the master was trans- 
ferred* of which latter ship that member was 
registered as holder of all the shares, though in 
fact he was only trustee for beneficial owners ; — 
Held : the certificate was invalid by reason of a 
misstatement as to the ownership, for it only 
enabled the holder to pilot the named ship, or any 
other ship belonging to the same owners, that is, 
the named firm ; but the named firm were not 
owners of the named ship at the date of the original 
issue of the certificate, or of either vessel at the 
date of its last renewal, or at the date of a collision 
between the ship to which the master was trans- 
ferred <k the pltfs.’ vessel. 

(2) Sernble : to satisfy the words “ the ship of 
which he is master or mate, or any one or more 
ships belonging to the same owmer as that ship ” 
in 1894 Act, s. 599, same owners must, at the 
niaterial times, have held the whole of the shares 
in the vessel in respect of which the certificate was 
originally granted as well as hold the whole of the 
shares in the vessel to which the master is trans- 
ferred. — The Bristol City, [1902] P. 10 ; 71 

r. . J. P. 5 ; 85 L. T. 691 ; 50 W. R. 383 ; 18 
T. I.. R. 101 ; 9 Asp. M. L. C. 271. 

See, now. Pilotage Act, 1913 (c. 31), s. 23 (6). 

7923. Renewal of certificate — Discretion of 
pilotage authority.] — A xiilotage authority have an 
absolute discretion, under Merchant Shipping Act, 
1854 (c. 104), s. 341, to refuse to renew a pilotage 
certificate granted to the master or mate of a 
shii) under Merchant Shipping Act, 1854 (c. 104), 

s. 340. — R. V, Trinity House Oorpn. (1887), 35 
W. R. 835, D. C. 


I Sub-sp:ct. 4. — Pilotage Rates or Dues. 
i A, In GeneraL 

7924. Nature of charge for compulsory pilotage — 
Whether differential due within Harbours & Passing 
Tolls Act, 1861 (c. 47), S. IO.J — (1) Pilotage is com- 
pulsory on a foreign ship carrying jiassengers & 
trading between Ijondon Sc ports between Boulogne 

the Baltic. 

The Order in Council of Feb. 18, 1854, extending 
the exemptions from compulsory pilotage, applies 
only to British vessels. 

(2) A charge for compulsory i^ilotage on a 
foreign ship is not a difiorential due wiildn above 
Act, Sc is therefore not abolished by that Act. — The 
Vesta (1882), 7 P. I). 240 ; 51 L. J. 25; 46 
L. T. 492 ; 30 W. R. 705 ; 4 Asp. M. L. 515 
Annotation : — Asto (1 ) Distd. The Cayo Boiiito, [1903] P. 203. 

7925. Service performed by more than one pilot 
— Single pilotage service — One set of dues payable.] 
— The Rigboros Minde, No. 8009, post, 

B, Liahility for. 

See Pilotage Act, 1913 (c. 31), s. 49. 

7926. What vessels liable — Collier carrying coal 
for Navy.] — 1894 Act, s. 741 provides that the 
Act “ shall not, except where specially provided, 
apply to ships belonging to Her Majesty.” 


Rogers v. IIajkndro Dutt (1860), 2 
W. U. P. C. 51 ; 8 Moo. Ind. App. 
103.— IND. 

PART XVI. SECT. 8, SUB-SECT. 4. -A. 

d. British ships registered out of 
Newf<mndla7id — Engaged in Newfound- 
land fisheries .] — British ships regis- 
tered out of Newfoundland but engaged 
in the flsherioB of Newfoundland, the 


owners of which have resident agents 
in Ncwfouiidland, in ivgard to the 

S roHccution of the seal fishery, have 
liolr place o^ business in Newfound- 
land, are on the same footing as I'ogurds 
pilotage & there is no dlstinctiou 
between the treatment to be extended 
to them & the colonial steamers. — 
Ryan v. 8tei>H£N (1882), 6 Nfid. L. R. 
438.~NFU>. 


PART XVI. SECT. 3. SUB-SECT. 4.— B. 

e. What vessels liable — Ship exempt 
from compulsorif pilotage — Signal given 
for pilot .] — A ship exempt from eom- 
pulsory pilotage, making the signal 
for a pilot, is liable for pilotage, oven 
if she should afterwards refuse a pilot. 
— Pilots Corpn. v. The J. A. Horsey 
(1884), 10 Q. L. R. 257.— CAN. 

f. Pilotage Act, 1886, as, 68, 

3 H 2 
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Sect, 3. — Powers and duties of pilotage authorities : 
Sub-sect, 4, jS,, C, d: D, Sect. 4 : Suh-sccis. 1 
d:2,A. (g).] 

A vessel owned by the Govt. & entered in the 
Navy List as employed on harbour service was 
exclusively employed under the Admlty. by the 
Devonport Dockyard authorities in carrying coals 
to ships of the Royal Na^’y. Her master held a 
Board of Trade certificate, & neither he nor the 
crew, who were engaged under articles of agree- 
ment, were in the navy. The master employed 
pilots, & proceedings were taken against him in 
a ct. of summary jurisdiction under 1894 Act, 
s. 591, for the recovery of pilotage dues according 
to a scale imposed by bye-laws made in pursuance 
of 1894 Act, & a local Act, in wliich the Crown 
was not mentioned, under which the pilots were 
licenced ; — Held : the vessel was a King’s ship, 
ife the master was therefore not liable either under 
1894 Act or the local Act to pay pilotage dues 
on the scale imposed bv the bye-laws. — Symons 
V. Baker, [1905] 2 K. B. 723 ; 74 L. J. K. B. 
965 ; 93 L. T. 548 ; 54 W. R. 159 ; 21 T. L. R. 
734 ; 49 Sol. Jo. 714 ; 10 Asp. M. L. C. 129, D. C. 

7927. — Fishing vessels — Effect of Admiralty 
order — For protection of realm.]— During a state 
of war between Great Britain & Germany the 
Admlty. directed that a minefield should be laid 
in the Humber, & that any vessels wishing to pro 
ceed up that river should take on board a pilot 
provided by pltfs. for whose services pilotage fees 
were charged. Deft, complied with this order, 
but subsequently refused f/O pay the pilotage fees : 
— Held : deft, was liable to pay such fees since 
the order of the Admlty. was intra mres, & since 
he had accepted the pilots’ services to enable Ids 
vessels to reach their destination. — Humbkr Con- 
servancy Board v. Grant (1916), 85 L. J. K. B. 
1699 ; 115 L, T. 213 ; 32 T. L, R. 510; 13 Asp. 
M. L. C. 421. 

7928. When vessels liable — Construction of terms 
— “ Berthing ** & “ waiting for tide.”] — Under 
Part IV. of the schedule to the Mersey Docks & 
Harbour Board’s Pilotage Bye-laws, 1921, pilotage 
ratos are levied in the lower Mers(*y for (a) berth- 
ing ” a vessel at any stage, (b) “for each time 
a vessel is transported ” in the river. But these 
ratos are subject to the proviso that “ berthing 
a vessel for which a charge is made under Part IV. 
(a) “A; navigating or moving an outward bound 
vessel to an anchorage to wait for tide ” shall not 


be deemed “ a transporting ” for the puipose of 
these charges :—Held : an outward bound vessel 
wldch had to leave the Alfred Dock on the flood 
tide owing to the presence of other vessels at 
the stage, was compelled to come to an anchorage 
to wait for a berth at the Prince’s landing stage, 
was not within the proviso. The whole 
portation from dock to stage could not be regarded 
as “ berthing,” & ” waiting for tide ” did not 
include moving to an anchorage to wait, because 
the time of high water had forced the vessel to 
leave the dock earlier than she would othermse 
have done for the mere purpose of getting to the 
stage. The shipowners, therefore, were liable to 
the Board for the amount charged for ‘ trans- 
porting fi*om the dock to the anchorage. — -Ihe 
Cyclops, [1923] P. 80 ; 92 L. J. P. 49 ; 128 i. 
702 ; 39 T. L. U. 185 ; 16 Asp. M. L. C. 155. 

7929. Liability under Pilotage Act, 1913 

(c. 31), s. 11 (1)— Necessity for offer of services by 
pilot.] — (1) On the construction of above sub-sect, 
navigation without a pilot in a compulsory pilotage 
area is not absolutely forbidden, but the ship is 
under a continuing obligation to fly the pilot flag 
& to take a pilot on board if he offers. If no pilot 
offers there is no liability upon the owner to pay 
pilotage dues. 

(2) The word ” services ” m above Act, s. 17 (1) 
means ” services rendered,” A: a pilotage authority 
cannot make a bye-law imposing a liability on 
shipowners to pay pilotage dues other than for 
such serviex's. — W. H. Mukler & Co. v. Trinity 
House (Dei^’kord Strond), [1925] 1 K. B. 106; 
04 1 1 ir 101 • ^ acQ . Acti IVf ^ 


7930. Liability under Pilotage Act, 1913 

(c. 31), s. 17 (l)~Meanlngof “ services Services 
rendered.] — W. H. Muller &> (’o. v. Trinity 
House (Dei>1’ford Strond), No. 7929, ante. 

As to fixing of pilotage dues by bye-laws.]— 
See Pilotage Act, 1913 (c. 31), s. 17 (1) if). 

Receiving or offering improper rates for pilotage.] 
— See Pilotage Act, 1913 (c. 31), s. 50. 


C. Recovery of. 

See Pilotage Act, 1913 (c. 31), ss. 31, 49-51. 

7931. Right to recover.]— Jones v. BENNErr, 

No. 8028, post, Tr. 1 ru 

7932. Action in rem.]--{l) The High Ct. 

of Admlty. & its successor, the present Admlty. 

! Divn. of the High C>t. of Justice, have always had 


59.] — Held: a vesfiol which had been 
wrecked & beached at Newfoundland 
& condemned & sold, & which could 
not be navigated, but was brought to 
Halifax in tow & was sold as old junk, 
did not come within sect. 68 of the 
above Act & was not liable for pilotage 
dues. — Halifax Pilot Comiis. r. 
Faiiquhar (189t), 26 N. a. II. (14 
It. & G.) 333.— CAN. 

g. .] — The expiVHslon 

“ eveiy ship which navigates,** in sect-. 
68 of the above Act, means a ship that 
has in itsidf some power or means of 
jnoving through the waters it navi- 
gates, &; not a ship that has no such 
power or means & which must be 
moved or propelled or navigated by 
another vessel. — Quebec Harbour 
Pilots Corpn. v. The Grandee (1902), 
22 C. L. T. 428 ; 8 Exch. C. II. 79.— 
CAN. 

h. .] — A ship employed 

on a scaling voyage from Halifax to 
the Newfoundland seal fisheries & back, 
calling on her outward voyage at 
Loulsburg for coal, & at a port in New- 
foundland for men & supplies, & again 
at Newfoimdland, on ncr return, to 
dwpose of her catch, is not an exempted 
fchip within sect. 69 (c) of the above 


Act. Scmble: what was contemplated 
by the Act, in providing for excinptionH, 
was lines of steamers, or even one 
steamer, making regular periodical 
voyages, with iennini as Indicated in 
the Act, cither throughout the year or 
dining a c.crtaln season of the year. — 
Farquhar V . McAjj’INE (1903), 35 
N. 8. II. 478.— CAN. 

k. .] — llcsp.’s vessels, 

about 440 tons each, built for the pur- 
pose of carrying coal, & carrying sails 
HO as to bo able to run before the wind, 
but not so as to be safely navigated in 
the ordinary way as sailing vessels, 
were towed by a steam tug in & out 
of the i>ort of St. John. In an action 
by respB. to recover pilotage duos paid 
under sects. 58 & 59 of above Act 
//eld .* sect. 68 applied to the said 
vessels as ships wWch navigate within 
the district of St. John, i.e. perform 
voyages into or out of the port of St. 
John ; ships being defined by sect. 2 (6) 
as including ** every description of 
vessel used m navigation not propelled 
by oars,*’ & sect. 68 not Indicating that 
in the pilotage waters a ship must at 
the time possesB independent practical 
power of moying herself ; they wore 
not exempted under sect. 59 (c), Blnco 


they were not ships propelled wholly 
or in part by steam, the word “ pro- 
pelled *’ not Including traction within 
its scope. — St. John Pilot Comrr. v. 

OUMREKLANU RAILWAY & CoAL CO., 

[1910] A. C. 208, P. G.” CAN. 


1. When vessels liable. — liincr craft 
lost by accident — Pilotage vp to day 
of lo8S.]—hy the general principle 
of the contract dc Uauigc mcrdnvi; 
vendarurn the captain or owner of a 
river craft loHt by accident Ih bound to 
pay the pilot’s wages up to the day of 
the loss. — Dklorier v. Cmaitfey, 2 
11. de L. 76.— CAN. 


in. Pilot not used.] — The 

payment of pilotage duos in certain 
cases is compulsory even if a pilot be 
not used.— Lam ARRB v. Woods & 
QuEREo Harbour Combs. (1898), 
Q. 11. 14 S. C. 1.— CAN. 


ART XVI. SECT. 3. SUB-SECT. A,-C. 
79311. /Wd (0 fccoDer.l— Each pilot 
as the right to receive the foes he has 
irned himself. — Quebec^ 

ORPN. V. Paquet (1917), Q. R. 53 
. 0. 220.— CAN. 

n. Pilot dismissed before w- 

iration of mgagement .] — pilot who 
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jurisdiction to entertain an action in rem for 
pilotage dues, & the pilot is not restricted to his 
right under Pilotage Act, 1913 (c. 31), s. 49, of 
taking proceedings in a ct. of summary 
jurisdiction. 

(2) Qu, : whether there is a maritime lien in 
respect of pilotage dues. — T he Ambatielob, The 
Cephalonia, [1923] P. 08 ; 92 L. J. P. 45 ; 128 
L. T. 699 ; 39 T. L. R. 183 ; 10 Asp. M. L. C. 120. 

7933. Right to lien.] — T he Ambatielos, The 
(Cephalonia, No. 7932, ante. 

Compare Aliens, Vol. II., p. 169, No. 370. 

D. Extra Remuneration. 

7934. Right to — “ Lay days ** — Whether day ot 
entering & day of leaving quarantine included.] — 

Pilots are not entitled to charge as lay days the 
day on whicli they enter & on which they leave 
a place of quarantine. — T he 13ee (1822), 2 Dods. 
498 ; 105 E. R. 1559. 

Annotation : — Refd. The Ambatiolos, The Cephalonia, [1923] 
J\ 68. 

7935. Docking.] — A ship arriving at the 

entrance of the West India Docks too late to be 
received into the docks that tide, is not liable 
under tlie table of remuneration to Cinque Port 
pilots annexed to 0 Geo. 4, c. 125, to an extra 
charge of pilotage for “ docking ” on the next 
tide.— The Adah (1830), 2 Hag. Adm. 320 ; 100 
E. R. 202. 

Annotation : — Refd. Tho Ambatiolos, The Cephalonia, [1923] 
J*. 68. 

7936. .] — In extraordinary pilot service, 

additional pilotage is the proper rate of reward. 
— The Enterprise (1828), 2 Hag. Adm. 178, n. ; 
160 E. R. 209. 

Annotation: — Refd. The General PaliiuT (1828), 2 Hug. 
Adm. 176. 

7937. ,J — A pilot who brings a ship from 

Gravesend to the entrance of the Tilbury Docks, 
4fe thence into the Docks, is not entitled under the 
Order in Council of May 17, 1882, to the special 
charge “ for removing a vessel from moorings 
into a dry or wot dock,” or to cliaige any sum 
other than the rate from Gravesend to Norilifleet. 
—The Clan Grant (1887), 12 P. I). 139; 50 

L. J. P. 02 ; 57 L. T. 124 ; 35 W. R. 070 ; 0 Asp. 

M. L. C. 144. 

Annotation: — Refd. The AmbaUelop, Tiie Cephalonia 
[1923] P. 68. 

7938. .] — The Mersey Docks & Harbour 

Board, as the pilotage authority for tlie port of 
Liverpool, has, under Mersey Dock Acts Con- 
solidation Act, 1858, s. 221, power to fix, in addi- 
tion to the ordinary compulsory pilotage rates, 
a reasonabh^ charge by way of “ extra ” remunera- 
tion for a pilot, licensed by the Board, taking an 
outward-bound vessel from a dock alongside a 
landing-stage to complete her loading, as in the 
case of embarking passengers, their baggage, & 
the mails. The Board has also power to fix an 
additional reasonable charge as ” extra ” re- 
muneration (besides the charge per day for attend- 
ance whilst a vessel is necessarily lying in the river 
in the course of her navigation inward or out- 


-Pilotage. 

ward) in the case of an inward-bound vessel taken 
by a pilot to a landing-stage to land passengers, 
baggage, & mails, before discharging the rest of 
her cargo in dock, including the case of vessels 
disembarking cattle & sheep at certain landing- 
stages in pursuance of the orders made under 
the provisions of the Diseases of Animals Act, 
1894 (c. 57). — The Servia, The Carinthia, 
[1898] P. 30 ; 07 L. J. P. 30 ; 78 L. T. 54 ; 40 
W. R. 492 ; 11 T. L. R. 188 ; 8 Asp. M. L. C. 
353. 

Annotations Tho McrcedoH dc Larrinaga, [1904] 

P. 215. Refd. Tho Ole Bull, [1905] P. 52. 

Allowance to licenced pilot taken out of his 
district .] — See Pilotage Act, 1913 (c. 31), s. 34. 


Sect. 4. — ^PILOTS. 

Sub-sect. 1. — In General. 

Meaning of “ pilot.**]—See 1894 Act, s. 742. 

7939. Liability of owner— For acts of pilot.] — 

Owners are responsibhi for damage occasioned 
by the mismanagement of a ship though under 
the care of a regular pilot, & acting in obedience 
to his directions. — The Neptune the Second 
(1814), 1 Dods. 467 ; 105 E. R. 1380. 

Annotations: — Consd. Thc^ (Brolamo (1834), 3 Hag. Adm. 
169; Tho Protector (1839), 1 Wm. lloh. 45; Stuart v. 
iHcinongtT, Tho Diana (1842), 4 Moo. P. C. C. 12. Expld. 
The Eden (1846). 4 Notea oC CasoB. 460. Refd. Tho Wild 
llanger (1862), Lush. 553 ; The Halley (1867), L. R. 2 
A. & E. 3. 

7940. .] — The George, No. 6181, 

ante'. 

7941. .] — ^^Vllo^c the vessel doing the 

damage was in charge of a i)ilot duly authorised 
to act as such in tho harbour of Cork, where the 
collision occurred : — Held : tho owners were not 
exempted from liability on that ground, as the 
local Act did not make it compulsory upon the 
master to take a pilot. — T he Eden (1810), 2 Wm. 
Rob. 442 ; 4 Notes of Cases, 400 ; 9 L. T. 1 19 ; 
lO.Tur. 290; 100 E. R. 822. 

Annotation : — Refd. Tlie Lion (1860), L. P. 2 P. C. 525. 

7942. Master & crew .not discharged from re- 
sponsibility — When pilot taken on board.] — The 
George, No. 5181, aide. 

7943. When considered as in charge of ship.] — 
The Mobile (1850), S\v. 09 ; 100 E. R. 1024 ; 
sub nom. The Fenix v. The Mobile, 7 L. T. 258 ; 
on appeal, Sw. 127, P. (\ 

Annotation : — Refd. Oakley r. Speedy (1879), 40 L. T. 881. 


Sub-sect. 2. — Rights, Duties and Liabilities. 
A. Rights. 

{a) In General. 

See Filotage Act, 1913 (c. 31), s. 30. 

7944. Right to assistance from crew.]— The 
Eolidks (1837), 3 Hag. Adm. 307 ; 160 E. R. 441. 
Annotation : — Refd. The Maid of Kent (1881), 6 P. D. 178. 

7945. .J — ^Wc take it to be the duty of the 

master & crew to keep a look out in order to assist 


lias boon dismissed without reason 
before the time of his engagement has 
expired, has a right to recover from tho 
captain tho total amount of his wages 
up to the time of tho engagement. — 
IjAFRanck V. Jackson (1881), 12 

11. L. O. 8. 21.— CAN. 

o. Set-off— Damage caused hy 

misconduct of pilot.] — Damage occa- 
sioned to tho ship by tho misconduct 
of tho pilot may bo set up against his 
claim for pilotage. — Re The Sophia 
( 1836), 1 S. V. A. R. 90.— CAN. 


PART XVI. SECT. 4. SUB-SECT. 1. 

7930 i . Liability of owner — For acts of 
pilot.] — The Quebec, v. The Charles 
Chatx)NER. The Charles Chat u nek 
V, The QUEBEf’ (1875), 19 L. O. J. 201. 
—CAN. 

7939 ii . .1—1 ‘Hots are legally 

considered tho agents of the owners of 
the ship, & the latter are theireforo re- 
sponsible for tho acts of tho pilot & for 
his negligence.— B ell Telki*honk Co. 
V. The Rapid (1897), Q, R. 12 S. C. 
37.— <5AN. 


p. Right of cyumefi' io set 

up defence of common emploj/ment .] — 
Thom v. Hutchison (J. & 1‘.), Ltd., 
[1925] S. C. 380.— SCOT. 

PART XVI. SECT. 4, SUB-SECT. 2.— 
A. (a). 

q. Right against pilotage authority — 
— Dismissal without complaint, notice or 
inrestigaiifm ,] — McGilijvray v. Kim- 
ber (1915), 52 S. C. R. 146.— CAN. 

r. Failure to enforce com* 

pulaory pilotage.] — By Pilotage Act, 
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Secf» 4. — Pilots: Sub-sect, 2, A, (a), (b) <S: (c), B. dh 

C. (g).] 

& infonn the pilot of anything occurring in the 
navigation which may require his attention, & 
cause him to slacken the speed or take other steps 
which may be necessary (per Cur.). — N tmrER- 
LANDS Steam Boat Co. v. Styles, The Batavter 
( 1854), 9 Moo. P. C. C. 286 ; 28 L. T. O. S. 129 ; 
14 E. R. 805, P. C. 

Annotation : — Refd. Ballantyro v. Mackinnon, [1890] 2 Q. B. 

4r>5. 

7946. .] — It is the duty of the crew, by 

means of a sulTicicnt look out, to give to the pilot 
the earliest possible information of an approaching 
vessel, & accurately to des(-*ribc her i)osition. — 
The Velasquez (1867), L. R. 1 P. C. 494 ; 4 
Moo. P. C. C. N. 8. 426 ; 36 L. J. Adm. 19 ; 16 
Jj. T. 777 ; 16 W. R. 89 ; 2 Mar. L. C. 544 ; 16 
E. R. 378, P. C. 

Annottuiona : — Refd. The fJeaeral Lee of Dublin (1808), 19 

L. T. 7d 0 ; The Norma (1876), 35 L. T. 418 ; The Boumohr 

(1904), 52 W. ll. 086; The Benue. [1910J 1*. 88; S.S. 

Alexander Shukoff r. S.S. Gothland, S.S. Larenberg: v, 

S.S. Gothland, (1921] 1 A. C. 216. 

7947. .] — In order to entitle the owner of a 

ship having, by compulsion of law, a pilot on board, 
to the bedefit of the exemption contained in Mer- 
chant Shipping Act, 1854 (c. 104), s. 388, from 
liability for damage by default of the pilot, it is 
not enough to prove that there was fault or negli- 
gence on the ])ilot’8 part, but the owner must show 
that, there wfis no default on the paH. of the master | 
& crew wljich might have in any legree been con- 
ducive to the damage. Where, therefore, there 
was neglect on the pait of the master & crew to 
keep a good look out, & such neglect conduced 
to a collision, the owners were held liable for the 
damage. The duty of the pilot is to attend to the 
navigation of the ship, the master & crew 
to keep a good look out. — T he Iona (1867), L. R. 

1 P. C. 426 ; 4 Moo. P. C. C. N. 8. 336 ; 16 L. T. 
158 ; 2 Mar. L. C. 479 ; 16 E. R. 344, P. C. 
Annotations : — Apid. The Velasques (1867), L. II. I P. C. 

494 ; The Minna (1868), L. H. 2 A. & E. 97. APprvd. 

Mosk V. African S.S. Co. (18(.8), J.. K. 2 P. C. 2118. Consd. 

Clyde Navigation Co. u. Barclay (1 876), 1 App. Cas. 790 ; 

The Benue, flOlG] P. 88. Rsfd. The Calabar (1 868), 19 

L. T. 768 ; The Cynthia (1876), 2 P. D. 52; S.S. 

Alexander Shukoff v. S.S. Gothland, S.S. Larenborg v. 

S.S. Gothland, 11921] 1 A. C. 216. 

7948. .] — Where a vessel is put under com- 

pulsory lulotage the pilot is entitled to have the 
assistance of a look out &; a timely report of any 
material incident, & the failure to report cannot be 
excused f)n the ground that the pilot could have 
seen such incident for himself. The pilot in 
such a case is entitled to the same assistance from 
the look out as would in ordinary course be given 
to the officers in charge of the vessel. — 8.8. 
Alexander Shukoff v. 8.8. Gothland, 8.8. 
Larenberg V, 8.8. Gothland, L19211 1 A. C. 216 ; 
90 L. J, P. 51 ; 124 L. T. 355 ; 37 T. L. R. 132 ; 
65 Sol. Jo. 152 ; 15 Asp. M. L. C. 242, H. L. 

7949. Right to assistance from master & officers.] 
— Netherlands Steam Boat Co. v . Styles, The 
Batavier, No. 7945, ante, 

7950. .] — The Iona, No. 7947, ante, 

7951. .] — The pilot in charge of a ship is 

entitled to the active assistance of the master, not 
by way of interfering with the navigation, except 
in cases of manifest incapacity, but in pressing 


upon his attention such a matter as the nature 
of the lights of another vessel, about which the 
pilot has apparently formed a mistaken opinion 
involving possible risk. — The Tactician, [1907] 
P. 244 ; 76 L. J. P. 80 ; 97 L. T. 621 ; 23 T. L. R. 
369 ; 10 Asp. M. L. C. 634, C. A. 

Annotations: — Refd. The ElyRia, [1912] P. 152 ; 'fho Ape, 

[1916] 1*. 303 ; S.S. Alexander SliukolT v. S.S. Gothland 

S.S. Larenberg u. S.S. Gothland, [1921] 1 A. 0. 216. 

7952. .] — Defts.* steamship, proceeding up 

the Mersey, ran into & damaged pltfs.* steamship, 
which was lying at anchor. The defence in 
substance was that those in charge of jrltfs.’ 
steamship improperly allowed a tug in attendance 
to exhibit a green light on the starboard side of 
their vessel, thereby leading those in charge of 
defts.’ vessel to believe that pltfs.’ vessel was under 
way ; secondly, that if there was any negligence, it 
was solely that of the pilot in charge by com- 
pulsion of law : — Held: (1) defts. were liable, as 
the plea of compulsory pilotage failed, for though 
the pilot was to blame for faulty navigation, the 
blame did not rest solely with him, as the master 
of defts.’ vessel, who was, at the material time, on 
the bridge, acting as part of the look out, had 
appreciated, in sufficient time, that pltfs.’ vessel 
was at anclior, but had not pressed upon the 
attention of the pilot that he was navigating the 
vessel under an erroneous impression as to the 
meaning of the green light, which properly 
indicated tliat the tug was not attached to pltfs.’ 
vessel, but was, in fact, ste-mming the tide whilst 
waiting for oi‘ders ; (2) tJie collision might have 
been avoided, if defts.’ master had drawn the 
attention of the pilot to the omission to direct 
tlic giving of the appropriate sound signals on each 
alteration of tlie helm, as the vessel at anchor 
would probably then have given somt^ indication 
by way of warning of the danger defts.’ vessel 
was incuning. — The Elybia, [1912] P. 152 ; 81 
L. J. P. 104 ; 106 L. T. 896 ; 28 T. L. R. 376 ; 12 
Asp. M. L. C. 198. 

7953. .] — In an action of damage by collision 

the ct. below found that both vessels were equally 
to blame, & that the plea of compulsory pilotage 
raised by pltfs., by way of defence to defts.’ 
counterclaim, failed on the ground that the 
English pilot had not received from the Swedish 
crow the assistance to which he was entitled, for, 
in particular, the Swedish reports, received from 
forward, had not been repeated or interpreted to 
him, nor had the pilot’s attention been drawn to 
the international rules of the road at sea in respect 
of the reduction of speed in fog : — Held : pltfs. 
were not liable for the damage sustained by defts.’ 
vessel, as interference witli the pilot, in tlie way 
suggested, was not justifiable excei)t in cases of 
extreme urgency. — The Ape, [1916] P. 303 ; 84 
L. J. P. 81 ; 31 T. L. R. 244, 0. A. 

Whether doctrine of common employment ap- 
plicable to pilot.] — See Master & Servant, Vol. 
XXXIV., p. 213, No. 1756. 

Right of licenced pilot to supersede uidicenced 
persons.] — See Pilotage Act, 1913 (c. 31), s. 30. 

7954. .] — Semhle : a pilot qualified to con- 

duct ships drawing more than 14 feet water would 
have a right to supersede the pilot in charge who 
was not so qualified ; but the latter would be 
entitled to a fair proportion of the pilotage fees. — 


1913, the employment of pilots & the 
payment of pilotagro dues were made 
compulBory on all vessels iislne: the 
port & harbour of D. Defts., the 
pilotage authority, received the fees, 
which were pooled & paid to pltfs., 
Iccneed idiots, & partly to a fund 
created for pltf«.* Weflt, called the 


pilota* benefit fund. L., a shipowner 
who used the port, refused pltfs." 
Borvloes & refused to pay the pilotage 
fees : — Held : there was a stotutory 
duty upon defts. to enforce compulsory 
pilotage, & they were liable to pltfs. In 
damages to the amount of pilotage fees 
which could have been earned by pltfs. 


had licenced pilots boon carried by 
L.*b vessels. — HuanBs v, Dundalk 
Harbour (3omrs., [1923] l I. R. 38. — 

IR. 

t. Right to pension,] — Smith v. 
Halifax Pilot Commission (1917), 61 
N. S. R. 241.— CAN. 
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toR CAKr, XV., [1892] P. 324 ; 61 L. J. P. Ill ; 
88 L. T. 140 ; 7 Asp. M. L. C. 242, O. A. 

Annotation Refd. Stafford r. Dyer, [1895] 1 Q. B. 566. 


(6) Salvage Reward. 
See Part XV,, Sect. 5, ante. 


(c) Workmen's Compensation. 

See Workmen’s Compensation Act, 1906 (c. 58), 
s. 7 ; generally. Master & Servant, Vol. XXXIV., 
l>p. 2.38-501. 


B. Duties. 

7955. General rule.] — Where a ship in charge of 
a licensed pilot is anchored within pilotage waters, 
the pilot determines & is responsible for the length 
of cable at which the ship rides, & it is the duty of 
the pilot, when the ship swings to the tide, to 
superintend that manoeuvre, & to regulate the 
helm, &; it is negligence on his part to go below 
before the ship is fully swung, leaving the helm 
amidships without orders as to its regulation ; & 
if, through want of length of cable & of regulation 
of tlie helm, the ship sheers & so parts from her 
anchor in swinging during liis absence, the pilot 
will be alone responsible, provided that the watch 
on deck take the riglit manoeuvre to counteract 
the sheering. — Wood v. Smith, The City of 
Cambridge (1874), L. K. .5 P. C. 451 ; 43 L. J. 
Adm. 11 ; 30 L. T. 4.39 ; 22 W. K. 578 ; 2 Asp. 
M. L. C. 239, P. C. 

Annotations :--ConB6L. The Servia, The CJorlnUila, fl898] 
K .10. Refd. The Princeton (1878). 3 P. D. 90; Sea 
Insoe. V. Blofi:?, [1898] 2 Q. B. 398: Cory v. Franco, 
Fenwick (1910), 80 L. J. K. B. 341. ilentd.Tho Condoz, 
Perkins & Homer v. S.S. Condor (1879), 48 L. J. P. 33. 

7956. Duty to render prompt service.] — T he 
Fox (1845), 7 L. T. 648. 

7957. .] — The Rosehaugh, No. 7032, ante. 

7958. Duty to stay by vessel.] — U ammond v. 
Rogers, The Christiana (1850), 7 Moo. P. C. 0. 

J 60 ; 7 Notes of Cases, 8upp. xli ; 7 L. T. 648 ; 13 
E. R. 841 , P. C. ; affg.f 7 Notes of Cases, 2. 

A nnotaiinns :~Consd. The Northampton (1853), 1 Kcc. & 
152. Folld. Bates v. Sora, The Mobile (1856), 10 Moo. 

Apid. Marshall v. Moran, The Ocean Wave 
(1870), L. R. 3 P. C.205. CoilSd. Wood v. Smith. The City 
of Cfiahridffe (1874), h. K. 5 P. C. 451. R^d. Pollok 
M Alpln, The Lochlibo (1851), 7 Moo. P. C. C. 427 : 

^lolhuish (1854), 10 Exch. 110; The Argo 
’ North German Lloyd S.S. Co. v Elder 
241 ; The Schwalbe (1861). Lush. 

1 ^26 ; The Velasquez 

(18^7), L. 11. 1 p. C. 494 ; The Tactician (1907). 76 
L. J. P. 80; Cory v. Franco, Fenwick (1910), 80 L. J. 
Iv. B. 311 ; Tho Benue, [J916] P. 88. 

7959. Duty to attend to navigation of ship.] — 

The Iona, No. 7947, ante. 

7960. Manner of bringing ship into road- 

stead.]— T he George, No. 5181, ante. 

7961. Duty to determine rate of speed.]— It is 

the province of the pilot in giving directions for 
the navigation of a steam vessel of which he is in 
charge, to determine the rate of speed at which 
she should proceed. — Moss (.Tames) & Co. v. 
African S.S. Co., The Calabar (1808), L. R. 2 


P. 238 ; 5 Moo. P. C. C. N. S. 291 ; 19 L. T. 
708 ; 3 Mar. L. C. 195 ; 16 E. R. 525, P. C. 

Annotation: — Mentd. Tho Alice &Tho Princess Alice (1868), 
L. R. 2 P. C. 245. 

7962. Particular duties — As to anchorage.] — 

(1) In tho case of a vessel taking up her beii-h in 
dock, the time & manner of dropping the anchor 
is exclusively within the province of the pilot. 

(2) The only reason why coasting vessels are 
exempted from the obligation of taking a pilot 
is that from their frequent egress & ingress to tho 
particular port, their masters must be presumed 
to be perfectly acquainted with the locality. 

(3) The meaning of the expression “ coasting 
voyage ” in that section [sect. 25 of 5 & 6 Geo. 4, 
c. 75] is to be confined to a trading from one 
British port to another (Dr. IjUSHINGton). — The 
Agrioola (1843), 2 Wm. Rob. 10; 2 Notes of 
Cases, 113 ; 3 L. T. 217 ; 7 .Tur. 157 ; 166 E. R. 
659. 

Annotations': — Asto (l)R6fd.The Glpsey King (1847), 2 Wm. 
Hob. 537. As to (2) CoMd. Phillips v. Bom (1905). 93 
L. T. 634. Refd. Tho Glanystwyth, [1899] P. 118. 
As to (3) Consd. Courtney v. Cole (1887), 19 Q. B. D. 447. 
Apld. The Winestead, [1895] 1*. 170. Rrfd. Tho Lloyds 
((>r The Sea Queen) (1863), Brown. & Lush. 359. Generally ^ 
Refd. Tho Eden G846), 4 Notes of Cases, 460 ; The Lion 
(1869), L. R. 2 P. C. 525. 

7963. .]- Manner of catting the 

anchor, preparatory to bringing up a vessel at 
her anchorage ground, exclusively within the 
province of a licenced pilot in charge. 

Avemient of the owners of the damaged vessel, 
that the collision was occasioned by the anchor 
of the damaging vessel being improperly cattt^d, 
and that the blame lay partly, if not entirely, with 
the crew, overruled ; A tho owneii? of the vessel 
charged with the damage dismissed. — The Gipsey 
King (1847), 2 Win. Rob. 537 ; 5 Notes of Cases, 
282 ; 9 I.. T. O. S. 131 ; 11 Jur. 357 ; 166 E. R. 
858. 

Annotationa :—Ueid. Hammond v. Rogers, The CTiristlanla 
(I860), 7 Moo. P. C. C. 160 ; Wood v. Smitli. The City of 
Cambridge (1874), L. R. 6 P. C. 451 ; Tho Rigborgs Mlnde 
(1883), 8 P. D. 132 ; Tho Margaret (1886), 5 P. D. 238 ; 
Tho Monte Rosa. [1893] P. 23. 

7964. .] — Pollok v. M‘Alpin, The 

liOCiiLiBO (1851), 7 Moo. P. (’. C. 427 ; 13 E. R. 
945, P. C. 

Annotations Refd. Wood v. Smith, The City of Cambridge 
(1874), L. H. 5 P. C. 451.; The Oaktleld (1886). 11 P. D. 
31. 

7965. .] — V vessel dragging her 

anchor, &; coming into collision with another : — 
Held : this was the fault of the pilot alone, & the 
owners were therefore not liable. — North- 
ampton (1853), 1 Ecc. & Ad. 152 ; 164 E. R. 
88. 

Annotation The Woburn Abbey (1809), 38 L. J. 
Adm. 28. 


C. TAabiWies. 

(a) In General. 

See Pilotage Act, 1913 (c. 31), s. 30. 

7966. liability for negligence.] — A pilot who 
has the steering of a ship is liable to an action for 


PART XVI. SECT. 4, SUB-SECT. 2.-B. 

7966 i. General mle.] — A man who 
takes on himself the duty of a pilot, 
ought to render cheerfully & willingly 
all the aid he can in navigating the 
vessel ho undertakes to bring into 
port ; & all the merit due to him other- 
wise is merged in the character of pilot, 
& he Is to be remunerated accordingly. 
—The Wiluam Ward (1855), 8 Ir. 
Jur. 336.— IR. 

7966 ii. .]— When a licenced pilot 

la employed on hoard a vessel m a 

? )lao6 where pilotage is oompulsory, it 
s hfs Hiifv to insist on h«vin«y effectivn 


control of the vessel or to decline to act 
as pilot. — Greenock Towing Co. v. 
Hardie (J901), 4 F. (Ct, of Seas.) 215 ; 
39 So. L. R. 151.— SCOT. 

7962 i. Particular duties — As to 
aneJiorage.] — The mode time 8c place 
of bringing a vessel to anchor Is within 
the province of tho pilot In charge. — 
Re The Lotus (1861), 11 L. C. R. 342 ; 
2 S. V. A. il. 58.— CAN. 


PART XVL SECT. 4, SUB-SECT. 2.— 
C. (a). 

7966 i. Liability for negligence.] — If 
s/icident h*»nnfin, ocnAslonari bv the 


mismanagement ol the pilot, the vessel 
Is not responsible, — Re The Lotus 
(1861), 11 II. C. H. 342 ; 2 S. V. A. R. 
58.— CAN. 

7966 ii. .1— Islay (Owner) v. 

Patience (189^, 20 R. (Ct. ol Seas.) 
224 ; 30 So. L. R. 223.--SCOT. 

7966 iii. .] — ^Whon a licenced 

pilot is employed on board a vessel in a 
place where pilotage is oompulsory, it 
is his duty to insist on having efleotlYe 
control of the vessel or to decline to act 
as pilot ; 8c if he Is ordered by the 
master to place himself in a posi- 
tion disadvantageous for the effective 
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Sect, 4. — Pilots: Suh-sect. 2, C. (a) & (h); sub-aect, 
3. Sect, 5 : Suh-sects, 1,2&S, Sect, OQ 

injury done by his personal misconduct although 
a superior officer is on board. — Stort v, Clements 
(1792), Peake, 144 ; 170 E. B. 109, N. P. 

7967. .1 — The Alexander, Loveday v, 

Ross (1822), 7 L. T. 608. 

7968. .] — Cloney r. Power (1837), 7 L. T. 

048. 

7969. .] — Drew v, Knight (1840), 7 L. T. 

048. 

7970. .] — Gaune V, Lewis (1844), 7 L. T. 

508. 

7971. .] — Shersby V, IIibbert, The Duke 

OP Manchester, No. 7537, ante, 

7972. .] — ^A Trinity House pilot, who, in 

navigating a vessel, negligently runs against & 
damages another vessel, is not within the pro- 
tection of Pilotage Act, 1825 (c. 125), s. 84, -which 
enacts, amongst other things, that all actions 
brought for anything done in pursuance of the 
Act, shall be brought in the county where the 
cause of action arises, & not elsewhere. — Lawson 
V. Dumlin (1850), 9 C. B. 64 ; 19 L. J. C. P. 139 ; 
14 L. T. O. S. 350 ; 137 E. R. 811. 

7973. — .] — The Pride of the Ocean, Keen 
V, Martin (1854), 7 L. T. 048. 

7974. .] — A ship in charge of a compulsory 

pilot ‘was at liigh water brought into &> anchored 
by the pilot in a river in which there were oyster 
beds,, the existence of which was known to the 
pilot. The place where she was anchored was not 
the usual & customary place for vessels of her size 
& draught to anchor in. At low water she 
grounded, & thereby did damage to an oyster 
bed. On notice of the existence of the oyster bed 
being given to the master lie took all reasonable 
means to remove liis ship as speedily aa possible. 
In an action by the lessee of the oyster bed against 
the shipowner & the pilot : — Held : the act of the 
pilot in anchoring the ship w^here he did was 
negligence which made him liable, but that the 
ship was not liable because the master’s duty on 
receiving notice of the existence of the oyster bed 
was to take all reasonable measures — not extra- 
ordinary measures — to remove his ship, & this 
he had done. — The Octavia Steij^\ (1887), 57 
I.. T. (532 ; 0 Asp. M. L. C. 182. 

A nnotationa Apia. The Swift. [1001] P. 108. Distd. The 

Bien, [1911] 40. Be!d. The Carlgrarth. The Otarama. 

[1927] P. 93. 

7975. Collision due to defect in ship — PUot 

unaware of defect.] — ^The Baron Osy The 
Rubicon, .Jackson v, Thompson (1855), 7 L. T, 
(548. 

7976. Appeal against conviction — Suffi- 

ciency of notice of appeal.] — R. v, Mozt.ey, He 
AN Appeal by Jeavons (1861), 10 W. R. 78 ; suh 
noun, R. v, Liverpool Recorder, 31 L. .T. M. C. 
127 ; 5 L. T. 361 ; 25 .T. P. 759. 

7977. Volunteer pilot.] — ^A pilot allowed 

to be in control of pltfs.’ ship by her master for 
Ids own convenience negligently ran her ashore 
off Barry, in the Bristol Channel. The pilot was 
a volunteer in the sense that he was not to be paid 
for piloting the ship until she reached Flatholm, 
which is beyond Barry. In an action brought by 


the shipowners against the pilot : — HcM : although 
the phot was negligent, the master had no right 
to give up control of the vessel to an unpaid pilot, 
was guilty of contributory negligence in so 
doing, & the owners therefore could not succeed 
in their action. — T he Bonvilston (1914), 30 
T. L. R. 311. 

Jurisdiction of county court having Ad- 
miralty Jurisdiction.] — See Admiralty, Vol. I., p. 
215, Nos. 1724-1720. 

(h) JAmiiation of Liahiliiy, 

Limitation to amount of bond.] — See Pilotage 
Act, 1913 (c. 31), s. 35. 


Sub-sect. 3. — Unqualified Person ac^ting as 
Pilot. 

See Pilotage Act, 1913 (c. 31), ss. 30, 32. 

7978. What amounts to acting as pilot.] — 
On a summons against a person for acting as an 
unqualified pilot, the only evidence was that 
deft., who was not a pilot or one of the crew of 
a vessel, when he saw a boat ahead called out 
“ luff,” which order was obeyed by the man at 
the helm, being the proper nautical term : — Held : 
was not sufficient evidence of the offence, & con- 
viction quashed. — Acton v. Walden (1862), 26 
J. P. 166. 

7979. Whether acting as pilot justified — Burden 
of proof — Custom.] — Buck rf, Tyrrel (1922), 10 
Lloyd, L. R. 74, D. C. 

7980. Right to proportion of fee — On super- 
session by licenced pilot.] — The Carl XV., No. 
7954, ante, 

.]— Pilotage Act, 1013 (c. 31), 

s. 30 (2). 


Sect. 5.— OFFENCES. 

Sub-sect. 1. — By Pilots. 

See Pilotage Act, 1913 (c. 31), ss. 46-48. 

7981. Failure to deliver up licence — Pilotage 
authority acting capriciously.] — Under Merchant 
Shipping Act, 1854 (c. 104), s. 352, a qualified 
pilot, refusing to deliver up his licence when re- 
quired to do so by the pilotage authority, is liable 
to a penalty, & cannot defend himself on the 
ground that the pilotage authority has acted 
capriciously in requiring the delivery. — Henry 
V, Newcastle Trinity House Board (1858), 8 
E. & B. 723 ; 27 L. J. M. C. 57 ; 22 ,T. P. 515 ; 4 
Jur. N. S. 685 ; 6 W. R. 232 ; 120 E. R. 269 ; 
auh nom, R. v, Henry, 30 L. T. O. S. 256. 

7982. Failure to produce licence — ^Exoneration 
of master for non-employment of pilot — Master 
with knowledge of pilot’s qualification.] — The 
master of a ship is not liable to the penalty imposed 
by the 6 Geo. 4, c. 125, s. 58, for refusing to 
employ a pilot, unless the pilot produces hig licence 
as required by sect. 66, although it is not 
demanded. 

This is not rendered unnecessary by the fact 
of the master having previously known the person 


control of tbo vessel, & he acquiesces in 
the arranfiTcment & continues to act as 
pilot, he will not escape responsibility 
for damage to another vessel. — 
Greenock Towino CJo. v. Hardie 
(1901), 4 F. (a. of Bess.) 215; 39 
Sc. L. II. 151.-H5COT. 


PART XVI. SECT. 6, SUB-SECT. 1. 

a. Pilot qualified for part of roy> 


age corUinuing beyond point to which 
luxnce extenda — Offer at commencement 
of voyage by pilot gvalified for whole 
voyage.] — Held : a pilot in ohanro of a 
coasting ship, qualmod as a pilot for 
the first part of her voyage, did not 
commit an offence under Merchant 
Shipping Act, 1894, s. 698 (1). by con- 
tinuing in charge of her after she had 

fi as8od beyond the point to which his 
pence ext-ended, although a pilot 


qualified for the whole voyage had 
offered to take charge of the ship, the 
offer having been made at the port 
where the voy^e oommonood & 
having been an offer to take charge of 
the ship for the whole voyage. — Blair 
V, Warden (1898), 26 R. (Ct. of Sess.) 
93 ; 35 Sc. L. R. 932.— SCOT. 

b. Notice of proaecution ,] — Blouin v, 
Armstrong (1856), 10 L. C. R. 225. — 
CAN. 
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SO offering himself to have been a duly licenced 
pilot.— Hammond v. Blake (1830), 10 B. & C. 
424 ; L. & Welsh. 157 ; 5 Man. & By. K. B. 
361 ; 8 L. J. 0. S. K. B. 140 ; 109 E. R. 507. 


Sub-sect. 2. — By Master. 

See Pilotage Act, 1913 (c. 31), s. .30. 

7983. Duty to employ licenced pllot.J -The 
master of a coasting vessel may himself perform 
the duties of a pilot in the conduct of his vessel ; 
but if he employ another for that purpose, he 
must employ a licenced pilot. — B eilby v . Scott 
( 1840), 7 M. & W. 93; 10 L. J. Ex. 149; 151 
E. R. 692. 

7984. Employment of unlicenced pilot after 

offer by licenced pilot — Master piloting his own 
vessel.] — By 6 Geo. 4, c. 125, s. 58, every master 
who shall act as a pilot on his own vessel, after a 
duly licenced pilot shall have offered himself, is 
subject to forfeit double the amount of pilotage. 
By 6 Geo. 4, c. 125,s. 70, it is enacted, that every 
person assuming or continuing to act as pilot 
without being duly licenced, after a duly licenced 
pilot shall have offered himself, is subject to a 
penalty of £50. A., the master of a vessel going 

lip the Humber, refused to take on board a duly 
licenced pilot, & navigated his own ship to her 
port of destination, on which the pilot sued him 
under 6 Geo. 4, c. 125, s. 58, & the clerk of the 
corpn. of the Hull Trinity House sued him under 
6 Geo. 4, c. 125, s. 70 :—Held : 6 Geo. 4, c. 125, 
s. 70, did not include the cases of masters, not- 
withstanding the words “ every person,’^ & the 
master was only liable under 6 Geo. 4, c. 125, 
R. 58. — Beilby v , Sbepherd (1848), 3 Exch. 40 ; 
18 L. J. Ex. 73 ; 12 L. T. O. S. 222 ; 13 .1. P. 
56. 

7985. Offer outside pilotage area.] — 

Chandler v , Monroe (1887), 3 T. L. R. 618, 

H. O. 

7986. — — Offer by pilot licenced for exempted 
ships — To master of unexempted ship.] — By Mer- 
chant Shipping Act, 1854 (c. 104), s. 353, it is 
provided that “ Every master of any unexempted 
ship navigating wdthin any, compulsory, pilotage 
district who, after a qualified pilot has offered to 
take charge of such ship, either liimself pilots 
such ship without possessing a pilotage certificate 
enabling him so to do, or employs or continues 
to employ an unqualified person to pilot her, & 
every master of any exempted ship navigating 
within any such district who, after a qualified 
pilot has offered to take charge of such ship, 
emj)loys or continues to employ an unqualified 
pilot to pilot her ” shall incur a penalty : — Held : 
the expression “ qualified pilot ” must be under- 
stood with reference to the class of ship of which 
the pilot offers to take charge, & a pilot licenced 
to pilot exempted ships only is not such a qualified 
pilot as to render liable to the penalty of the 
sect, a master of an unexempted ship who, after 
the said pilot has offered to take charge of her, 
continues to employ an unqualified person to pilot 
her. — Stafford v. Dyer, [1895] 1 Q. B. 566 ; 04 
L. J. M. C. 194 ; 72 L. T. 114 ; 7 Asp. M. L. C. 
568; 15R. 287, D. 0. 

7987. .] — A ship sailing under foreign going 

articles left Swansea & went to various ports 
within & without the United Kingdom. She went 
from Dieppe to Hull in ballast, & at Hull she t/ook 


in a cargo to be discharged at Bristol, & went 
from Hull with such cargo to Bristol, where she 
discharged her cargo, still sailing under the same 
articles. When oh the voyage from Hull to 
Bristol, the ship was proceeding up the Bristol 
Channel, & was within the limits of the port of 
Bristol, within which, by a local Act, s. 9, “ the 
pilotage by a Bristol pilot is compulsory for all 
vessels except coasting vessels & Irish traders.” 
The master refused to take a compulsory pilot 
on board, on the ground that the ship during 
the voyage from Hifil to Bristol was a “ coasting 
vessel ” within the meaning of the exemption by 
reason of her having taken in cargo at Hull des- 
tined to be discharged at Bristol, both ports being 
within the United Kingdom ; — Held : the ship 
was not a “ coasting vessel ” at the time in 
question, & the fact that slie took in cargo at 
Hull, a port in the United Kindgom, wliich she 
was going to discharge at Bristol, another port 
in the United Kingdom, did not make her a 
“ coasting vessel ” on the voyage from Hull to 
Bristol, & the master was properly convicted 
under 1894 Act, s. 603 (2), for having within a 
district where pilotage was compulsory refused 
to take a pilot on board. — Phillips v . Born 
(1905), 93 L. T. 634 ; 10 Asp. M. L. C. 131, D. C. 

Non-production of licence by pilot .] — See 

Sub-sect. 1, ante. 

What amounts to acting as pilot .] — See Pilot- 
age Act, 1913 (c. 31), s. 30 (5). 


Sub-sect. 3. — ^By Other Persons. 

See Pilotage Act, 1913 (c. 31), s. 30 (3). 

7988. Unlicenced pilots — Continuing in charge 
after licenced pilot has offered.] — A conviction 
under Pilot Act, 1825 (c. 125), for continuing in 
charge of a ship after a licenced pilot has offered 
to take charge, must show, on ihe face of it, that 
deft, knew of the offer ; for it is not enough to 
describe the offence in the words of the statute 
creating it, without adding facts to show that 
deft, was a party to it. — Chaney v . Payne (1841), 
1 Q. B. 712 ; 1 Gal. & Dav. 348 : 10 L. J. M. 0. 
114 ; 7 L. T. 568 ; 6 .Tur. 79 ; 113 E. R. 1304. 
Annotaliona : — Mentd. Charter r. (in‘ainc (1849), 18 Q. B. 

21(> ; Fuller v. Brown (1849), 3 Ni'w Mat?. Oas. 172. 

7989. Mate of ship.] — T. was third 

mate of a ship, & after P., a duly licenced pilot, 
had offered to take cliarge, continued to act as 
pilot. T. was cliargcd under Mercliant 81iipping 
Act, 1854 (c. 104), s. 361: — Held: tl.e justices 
rightly convicttnl T., without regard to Jiis being 
or not being mate of the ship. — Turner v . Peat 
(1888), .53 J. P. 230, D. (\ 


Sect. 6.— APPEALS. 

Sec Pilotage Act, 1913 (c. 31), ss. 27, 28. 

7990. Notice of appeal — Extension of time for 
giving notice.] — By r. 1 of the Pilotage Appeal 
Rules (Stipendiary &: Metropolitan Police Magis- 
trates), 1890, notice of appeal tc» a magistrate 
from the decision of a pilotage authority is to be 
given in writing to the magistrate & to the pilotage 
authority by the person aggrieved within seven 
days after he shall have received a notification 
of such decision, “ or within such further time as 
may be allowed by the magistrate ” : — Held : a 


PART XVL SECT. 5, SUB-SECT. 2. 

0 . Procedure for penally ,] — The procedure for penalty for broach of tho pilotage enaotments is not exclusive. — H ughes 
11 Dn^n T<K HARunTm Domes., 1192.1] 1 I. 11. 38. — IR. 
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Sect, 6.^ — Appeals. Sect, 7 1 Suh^sect* 1.] 

magistrate has power under the rule to extend 
the time for ^ appealing, although the prescribed 
time has expired before the date of the applica- 
tion for the extension. — R. v. Lewis, [19061 2 
K. B. 307 ; 75 L. J. K. B. 508 ; 95 L. T. 476 ; 
10 Asp. M. L. C. 270. 


Sect. 7.— COMPULSORY PILOTAGE. 

SuB-SEcrr. 1. — In General. 

See Pilotage Act, 1913 (c. 31), s. 11 (1). 

7991. Nature of compulsory pilotage.] — (1) Com- 
pulsory pilotage is not a charge upon vessels, but 
is a regulation instituted for their benefit. 

(2) A vessel having on board a person who did 
not pay for his passage, who messed with the 
captain, & who assisted in the work of the ship : — 
Held : to he exempt from compulsory pilotage 
under Merchant Shipping Act, 1854 (c. 104), 
s. 379 . — The Hanna (1866), L. R. 1 A. E. 283 ; 
36 L. .T. Adm. 1 ; 15 L. T. 334 ; 15 W. R. 263 ; 
2 Mar. L. C- 434. 

Armojatinns: — Generally, Refd. The Vesta (1882), 7 P. I). 

(1897), 76 L. T. 811 ; Hio Columbus 
(1899), 80 L. T. 203 ; The Cayo Bonlto, [1902] P. 216. 

7992. Creation of compulsory pilotage — Whether 
power to licence pilots connotes power to make 
pilotage compulsory.] — The power to licence 
pilots does not per se render th ‘ pilotage com- 
pulsory.— T he Khjarney (1802), Lush. 427 ; 6 
L. T. 908 ; 1 Mar. I.. C, 238 ; 167 R. R. 188. 
Annotations : — Refd. Tyne Improvement Comrs. v. General 

Stoam Navigation Co, (1866), 15 L. T. 487 ; General 
Steam Navigation Co. v. British & Colonial Steam Naviga- 
tion Co. (1869), li. 11. 4 Exeb. 238 ; The Hankow (1879), 
4 P. D. 197 ; The Umslnga, [1912] P. 120. 


7993. Bye-laws by harbour authority.] — 

Pilotage is compulsory in the harbour of IJanelly 
by virtue of 6 & 7 Viet. c. Ixxxviii., & 21 & 22 
Viet. c. Ixxii., & the bye-laws made thereunder. 

It is competent for a harbour authority, which 
has power to make bye-laws regulating the naviga- 
tion of their harbour and to appoint pilots, to 
make pilotage compulsory by means of sucli bye- 
laws, & to impose penalties for disobedience to 
them. — The Ruby (1890), 15 P. D. 164 ; 59 

L. J. P. 08 ; 63 L. T. 736 ; 39 W. K. 42 ; 0 Asp. 

M. i.. C. 577, C. A. 

Annotation: — Distd. Beechgrove S.S. Co. v. Akt-. Fjord of 
Kristiania, [1916] 1 A. C. 364. 


7994. Validity of local Act — Until super- 

session under Pilotage Act, 1913 (c. 31), s. 11.] — 
Although s. 32 (2) of above Act provides that a 
ship whilst being navigated within any closed 
dock ... in a pilotage district shall notwithstanding 
anything in this Act be deemed to be navigating 
in a district in ivhich pilotage is not compulsory,” 
yet the effect of s. 59, which provides that “ any 
enactment, order ... or provision with reference 
to pilotage affecting any pilotage district in par- 
tic^ar . . . shall remain in force , . . until pro- 
vision is made by Pilotage Order . . . superseding 
any such enactment . . . or provision,” is that any 
local Act requiring compulsory pilotage remains 
in force until it has been superseded in accordance 


with 8. 69 . — The Port Hunter (1916), 31 T. L. R. 
181. 

7996. Admiralty order — Protection of 

realm — Pilotage through minefield.] — Humber 
Conservancy Board v. Grant, No. 7927, ante. 

7996. Order of Expeditionary Force Com- 

mander — Protection of lines of communication.] — 
A steamship in charge of a pilot when proceeding 
up the Shatt-ul-Arab river came into collision 
with another steamship at anchor. The pilot was 
in charge in consequence of an order made by the 
officer commanding the British troops in Meso- 
potamia. The troops controlled both banks of 
the river to above the place at which the collision 
happened. In an action for damage brought by 
the owners of the steamsliip at aniihor against the 
owners of the steamship under way, the latter 
admitted that the collision was caused by the 
negligence of the pilot, who was in fact in charge & 
was mivigating their vessel, but alleged that ho 
was compulsorily in cliarge, & that they were not 
liable for the damage : —Held : the officer in 
command of the ti’oops had authority to issue 
orders to ensure the safe navigation of the river, 
which sei*vcd a.s one of the chief linos of com- 
munication for tlie army ; & as defts. liad proved 
that the pilot was in charge in consequence of 
that order, A pit fs. liad not shown that tliough 
the pilot was compulsorily on board his duty was 
merely to givt^ advice as to the navigation, the 
plea of compulsory pilotage succeeded, tV (lefts, 
were not liable for the damage done. 

1 hold that the pilot was on board the Andoni 
by c(impulsion of the Army Commander, which 
was, in my view, compulsion of law (Hill, .T.). — 
The Andoni, [1918] 1>. 14 ; 87 L. J. P. 28 ; 119 
L. T. 154 ; 14 Asp. M. I.. 0. 326. 

AnnotcUion: — Apld. The Arum, [1921] P. 12. 

7997. Statutory regulation — Provision for 

vessel to be ** conducted ” by pilot.] — Defts.’ vessel 
was, at the time of a collision with pltfs.* vessel, 
being “ conducted ” by a pilot licenced by the 
London Trinity House, in accordance with Defence 
of the Realm (Consolidation) Regulations, 1914. 
The pilot having been found alone to blame : — 
Held : though clefts.’ vessel was an exempt ship 
under 1894 Act, & therefore defts. could not have 
availed themselves of the defence of compulsory 
pilotage, the pilot actually “ conducting ” the 
vessel was, under the new &: temporary regulations, 
compulsorily in charge in the sense that defts. 
were not liable for his wrongful acts. — ’I ’he Nord, 
[1916] P. 63 ; 85 J^. J. P. 36 ; 116 h, T. 351 ; 32 
T. L. R. 292 ; 13 Asp. M. J.. 606. 

Annotations : — Apld. The Nowholm (1917), 86 L. J. P. I3I. 

Appryd. The Mlokleham, [191 8 J I*. 166. 

7998. .] — By rcg. 1 of an Order 

made under reg. 39 of the Defence of the Realm 
Regulations, all ships (with certain exceptions) 

“ whilst bound from, & whilst navigating in the 
waters from, the Downs Pilot Station to Gravesend, 
or vice versa, must be conducted by iiilots lieenced 
by the London Trinity House ” : — Held : the 
Order must be construed as if the words were 
(omitting the words of exception) “ all ships 
bound from the Downs Pilot Station to Gravesend 
or navigating in the waters which lie between the 


PART XVI. SECT. 7, SUB-SECT. 1. 

d. Whether pQotage compulsory — 
Meaning of “ carrying passengers .**] — 
Watson v. Gibson & Co., [1908] S. O. 


•• — •] — The master of every 

ve^l leaving the port of Quebec or any 
port out of the province of Quebec or 


arriving in the port of Quebec from any 
port out of the province, is bound to 
receive on board a branch pilot, Sc to 
give him charge of bis vessel while 
within the pilotage limits : but such 
branch pilot is not entitled to receive 
charge of the vessel, unless he shall 
have shown by signal or otherwise 
his intention to board the vessel & to 
take charge thereof . — Ex p, Chrisucr 


(1864), 14 L. C. H. 209.— CAN. 

f. .] — Lamarre V, Woods Sc 

Quebbo Harbour Oomrs. (1898), 
Q. K. 14 S. 0. 1.— CAN. 

g. .] — The taking of a steam 

vessel In a trial trip from Mazagon to 
the sea Sc back a^ln is a moidng of 
such vessel for wmoh the employment 
of a pilot Is compulsory. — ^M uhammad 
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Downs Pilot Station & Gravesend,” & therefore 
the defence of compulsory pilotage was open to a 
vessel bound from Spain to Middlesbrough, wMch, 
while being conducted by a licenced pilot between 
the Downs & Yarmouth in compliance with the 
Order, came into collision in the South Edinburgh 
Channel through the fault of her pilot. — The 
Newholm (1918), 34 T. L. R. 300, C. A. 

7999 . Pilotage Act, 1913 

(c. 31), s. 14, refers only to areas, & not to par- 
ticular ships for which at the date of the passing 
of the Act pilotage was not compulsory, At a 
vessel which, as a home-trading ship of less than 
3,500 tons, was exempt from the obligation i o 
take a pilot in the Downs, but under a Notice to 
Mariners (No. 228 of 1910) made under Defence of 
the Realm (Consolidation) Regulations, 1914, had 
to be conducted by a pilot, was not deprived of 
the defence of compulsory pilotage provided by 
1894 Act, s. 633. 

(2) Whei*e a regulation made under the Defence 
of the Realm Act i.)rovides that a vessel must be 
“ conducted ” by a pilot, it means that the pilot 
is compulsorily in charge of the navigation, & not 
merely that the vessel has to be navigated under 
his advice. 

A regulation having statutory force wliich pro- 
vided tiiat a ship is to be conducted by a jiilot 
does not mean that she is to be navigated under 
his advice ; it means that she must be conducted 
by him, & that makes j)ilotage compulsoi"y (Pk^k- 
FORu, L.J.). — The Mickleuam, [1918] P. 106 ; 87 
L. J. P. 165, C. A. 

8000. Whether pilotage compulsory — Construc- 
tion of Pilotage Act, 1913 (c.31),s. 11 (1)~‘* Making 
use ” of port — Calling & waiting off port for twenty 
four hours for orders.] — (.'anni^ll & Trinity 
House (>orpn. v, IjAWtiier, Latta & Co., No. 8030, 

•pOfit, 

Sec. alao, Pilotage Act, 1913 (c. 31), s. 13. 

8001. Whether navigation without 

pilot In compulsory pilotage area absolutely for- 
bidden — Obligation to take pilot on board if he 
offers.] — W. if. Mt;li.er & Co. v. Trinity House 
(Deptford Strond), No. 7929, onto. 

8002. “ Port ’’—Lloyds" signalling 

station.] — A ship came witliin a compulsory pilotage 
district for tlie pui^pose of obtaining by signaDing 
orders as to her port of destination from one of 
IJoyds’ signalling stations, & did not take a pilot : 
— Held : the signalling station, although a “ place,” 
was not a ])oi*t within Pilotage Act, 1913 (c. 31), 
s. 11 (1), as modified by 1894 Act, s. 742, &, conse- 
quently, the vessel was not “ navigating ... for 
the purpose of . . . making use of any port ” 
within above sub -sect., & was not, therefore, 
obliged to take a pilot. — Humber Conservancy 
Board v. Federated Coal & Shipping Co., [1928] 

1 K. B. 492 ; 97 L. J. K. B. 136 ; 138 L. T. 334, 
D. C. 

8003. Meaning of “ carrying passengers ” 

— Necessity for privity of owners & payment of 
fare — Person messing with captain & assisting In 
work of ship.] — ^Thb Hanna, No. 7991, ante, 

8004. Relatives of captain.] — 

(1) It is not compulsory on a passenger ship to 
take a licenced pilot on board when she is not 
carrying passengers ; & the owners are responsible 
for the negligence of the pilot where they were 
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not compellable to put him in charge of their 
vessel. 

(2) The payment of a fare is necessary to con- 
stitute a passenger within the meaning of the 
compulsory pilotage sects, of Merchant Shipping 
Act, 1854 (c. 104). Where, therefore, the wife & 
father-in-law of tlie captain were on board a vessel, 
usually carrying passengers, but not on a passage 
voyage at the time, by invitation from the captain, 
without the privity of the owners, who had neither 
paid, nor agreed to pay, any fare, before a collision 
took place ; such persons were held not to be 
passengers within the Act, so as to exonerate the 
owners from the damage occasioned by the pilot’s 
default.— The Lion (1869), L. R. 2 P. C. 525 ; 6 
Moo. P. C. 0. N. S. 163 ; 38 L. J. Adm. 51 ; 21 
L. T. 41 ; 17 AV. R. 993 ; 3 Mar. L. 0. 206 ; 16 
E. R. 688, P. 0. 

Annotatiom : — As to i\) Distd. The Charlton (1895), 73 L. T. 
49. As to (2) Consd. Boechjfrove S.S. Co. v. Akt. Fjord of 
Kristiunia. 1191 6 J 1 A. C. 364. Refd. The Clymeno (1897), 
76 I,. T. 811. Gerierally, Reid. The Winatou (1883), 8 
P. D. 176. 

8005. Whether distressed seamen 

“ passengers.”] — Distressed seamen taken on 
board a ship to be brought home under the pro- 
visions of 1894 Act, are not “ passengers ” wuthin 
the meaning of sect. 625 of that Act, & therefore a 
vessel, which is in other respects within the pro- 
visions of that sect., is not by reason of having 
such persons on board excluded from the exemp- 
tions from compulsory pilotage contained tlieroin. 
—The Clymene. [1807] P. 295 ; 66 T.. J. P. 152 ; 
76 L. T. 811 ; 40 W. R. 109 ; 8 Asp. M. L. C. 287. 

8006. Application to foreign ships — Inward 
bound — Employment of first pilot offering services.] 
— A statute imposing in general terms on all 
inward -bound vessels the obligation to take a 
pilot at a convenient station beyond three miles 
from the British shore is binding on foreign vessels, 
such construction being justified on tlie grounds of 
public policy. A foreign vessel inward bound for 
Liveipool is required by 21 & 22 Viet. c. 92, 
ss. 129, 130, to make a signal for a licenced pilot 
on coming to the usual i)iU)t station, to employ 
the first pilot offering his services. Every vessel 
lying in the Mersey inward bound is required by 
21 ^ 22 Viet. c. 92, s. 128, to uinploy a pilot in 
removing from the river into dock. — The xYnna- 
FOLis, The Johanna Stoll (1861), Lush. 295 ; 30 
L. ,1. P. M. & A. 201 ; 4 L. T. 417 ; 1 Mar. I.. C. 
69; 167E.R. 128. 

Annotations : — Consd. R. Keyn (187C), 2 Ex. D. 63 • Tho 

Servia, The Carlutbla, [1898] P. 36. Refd. General Steam 
Navigation Co. r. British & (^olonial Stoum Nuvigatiou 
Co. (1869), L. II. 4 Exoh. 238 ; The Lion (1869), L. R. 2 
P. C. 525 ; The Wobnru Abbey (1869), 38 L. J. Adni. 28 
Thi* I’rinceton (1878), 3 P. D. f)0. 

8007. Trading between London Sc ports 

between Boulogne & Baltic.] — The Vesta, No. 
7924, ayite. 

8008. Removal of ship from river to dock — 
Mersey.] — The Annapolis, The Johanna Stoll, 
No. S006. ante. 

8009. Commencement Sc cessation of compulsory 
pilotage — Cessation — Change of pilots.] — ^A collision 
occurred in the Humber Dock, Hull, between a 
fly boat & a foreign schooner bound to the Prince’s 
Dock. The schooner was in charge of a duly 
licenced Humber Pilot, who had taken over the 
charge of the schooner while she was moored at 


Yusup v. Peninsular & Oriental 
Steam Navigation Co. (1869), 6 
Bom. O. C. 98.— IND. 
h. .1 — A steam tug, carrying 

S assengers between Kingstown Harbour 
: tho North Wall Dublin, both of which 
places are, under Dublin Port & 


Docks Act. 1869, within the limits of 
the Port of Dublin, Is within Merchant 
Shipping Act, 1854, s. 354, & obliged 
to carry a pilot. — Ditblin Pori' & 
Docks Board v. Tub Shannon (1873), 
I. R. 7 0. L. 116.— IR. 
k. Failure of pilotage authorily to 


enforce — TAdbility of avihorUy to piioia.] 
— Hughes u. Dundalk Harbour 
COMRS., [1923] 1 T. R. 38.- IR. 

1. .) — Randall v. Renton 

(1902), 5 F. (a. of SesF.; 16; 40 
Sc. L. R. 273 ; 10 S. L. T. 495.— SCOT. 
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Sect, 7. — Compulsory pilotage : Suh-secta, \ 

a pier in the Humber from the pilot who had 
brought her in from sea. One sum was paid for 
the services of the two pilots ; — Held : the 
schooner was in charge of a pilot whose employ- 
ment was compulsory by law. 

Tliere has been an attempt made to show that 
by the change of pilots the compulsory pilotage 
ceased. But it is a common custom for pilots to 
divide theii* duties, one brings a ship up the port, 
another takes her into dock, & the two performances 
of their duty by these pilots must be considered 
as a single pilotage service, so that here there was 
one act of pilotage, for which one set of pilotage 
dues was paid. It has also been argued that the 
compulsory pilotage had ceased because the 
Eigborga Minde had anchored before she was 
taken into dock. . . . A temporary anchorage 
has not tliis effect. It is not so, unless a vessel is 
finally anchored at her destination (Brett, M.R.). 
— The Rigborgs Minde (1883), 8 P. D. 132 ; 52 
L. J. P. 74 ; 49 L. T. 232 ; 5 Asp. M. L. C. 123, 
C. A. 

AnnoUdion Refd. The Monte Rosa, [1893] P. 23. 

8010. Final not temporary anchorage.] 

— The Rigborgs Minde, No. 8009, anic. 

8011. At what point master entitled to resign 

or resume control of ship.]— The Clyde Navigation 
(Consolidation) Act, 1858 (c. cxlix) makes pilotage 
compulsory within the area of the river Clyde & 
fixes the western or outward limit of that area 
some four miles above Greeno^ k. Tiie Clyde 
Pilot Board, which under the Act had the sole 
right of licencing pilots for the navigation of the 
river & Firth of Clyde, licenced river pilots vessels 
between Greenock & places in the river area, & by 
its bye-laws made under the Act provided that 
such pilots should be remunerated for the whole 
distance between Greenock & Glasgow <fe that the 
pilot when on board should have sole charge of 
the vessel. 

They fthe bye-laws] do not purport to extend 
the area of compulsory pilotage ... if they did 
they would be ultra vires, . . . There is nothing 
in those bye-laws to prevent the master of an 
incoming ship who picks up a julot at G. from 
keeping control of his ship till he roaches the com- 
pulsory area, nor to prevent the master of an 
outerbound vessel who has taken a pilot on board 
. . . from putting the pilot aside taking command 
of his own ship as she passes out of the compulsory 
area (Lord Atkinson). — ^Bpjechgrove S.S. Co., 
lyTD. V. Akt. Fjord op Kristiania, [1916] 1 
A. C. 304 ; 85 L. J. P. C. 1 ; 113 L. T. 1124 ; 32 
T. L. R. 44 ; 13 Asp. M. L. C. 188, H. L. 

A nnoiatimi Held, The Penrith Castle, [1918] P. 142. 


Sub-sect. 2. — Compulsory Pilotage Districts. 

Note. — In consid^nring these cases regard should 
he had to the provisions of Pilotage Orders issiied 
under the authority of Pilotage Act, 1913 Ic, 31), 
8 , 10 ( 1 ). 

8012. What is ‘‘ compulsory pilotage district ** 
— Effect of Imposition of pilotage charge whether 
pilot taken or not.] — If it had been enacted simply 
that a pilot should be taken, without providing 
that in case a pilot was not taken, the pilotage 
should be paid, the master would clearly have 
been liable to be indicted for a misdemeanour in 
refusing to take him (Dr. Lushington). — The 
Maria (1839), 1 Wm. Rob. 95 ; 7 L. T. 648 ; 160 
hi, R. 508. 

Anmtationa .— Conid. The Agrlcola (1843), 2 Wra. Rob. 10 ; 


Apld. The Bilbao (1800), Lush. 140 ; Tho AnnapollH, The 
Johanna Stoll (1861), Lush. 295. Consd. Boechorrovo 
S.S. Co. V. Akt. Fjord of Krintiania, [1916] 1 A. C. 304. 
Refd. Martin v. Tempcrloy (1843), 4 Q. B. 208 ; Tho Lion 
(1809), L. R. 2 P. C. 525 ; Tho Penrith Castle, [1918] 
P. 142. 

8013. .] — The Liverpool Pilot Act, 

1824, s. 35, provides that in case the master of an 
outward-bound ship shall proceed to sea, & shall 
refuse to take on board & employ a pilot, he shall 
pay to the pilot who first offers his services the 
pilotage fee, as if he had accepted his services : — 
Ileld : this sect, made it compulsory on the masters 
of outward-bound sliips to take on board a pilot 
when proceeding to sea. — Rodrigues v, Melhuish 
& Jones (1854), 10 Exch. 110 ; 2 C. L. R. 1295 ; 
24 L. J. Ex. 26 ; 23 L. T. O. 8. 177 ; 2 W. R. 518 ; 
156 E. R. 376. 

Annotaiions : — Apld. Tho Marla (1867), L. R. 1 A. & E. 358. 
Consd. Wood r. Smith, Tho City of Cambridpro (1874), 
L. R. 5 I*. C. 451. Refd. Tho Woburn Abboy (1869), 38 
L. J. Adrn. 28 ; The Servia, Tho Cariiithia, [1898] J*. 36. 

8014. River Thames.] — Merchant Shipping 

Act, 1851 (c. 104), s. 354, making pilotage com- 
pulsory upon certain vessels, is not to be restricted 
by the provision of sect. 353, that all existing 
exemptions from compulsory pilotage should 
continue in force. 

An Irish trader (as described by 6 Geo. 4, 
c. 125, s. 59) therefore, carrying i)assengers, is 
compelled to employ a licenced pilot in the river 
Thames. — T he Te:mora (1860), Lusli. 17 ; 1 

L. T. 418 ; 167 E. R. 9. 

Annotations : — Consd. Thn Warsaw, [1898] P. 127. Refd. 
The Hanna (1866), L. R. 1 A. & E. 283 : UciutuI Steam 
Navigation Co. British & Colonial Steam Navigation 
Co. (1869), L. R. 1 Exch. 238. 

8015. Mersey.] — T he Annapolis, The 

Johanna Stoll, No. 8006, ante, 

8016. River Tyne.] — Assuming G Geo. 4. 

c. 125, s. 58, would otherwise have made it com- 
pulsory on a British vessel to employ ca licenced 
pilot in the Tyne, the case was witliin sect. 89, & 
therefore it was not compulsory by law on a British 
ship to employ a licenced pilot in the Tyne, at the 
time Merchant Shipping Act, 1854 (e. 104), came 
into operation ; A consequently the owner was 
not protected by sect, 388 from liability for damage 
occasioned by the fault of a qualified ynlot in 
charge of a ship. — T yne Improvement Ck)MRS. v. 
General Steam Navigation (^o. (IH66), L. R. 2 
Q. B. 65 ; 8 B. & S. 60 ; 30 L. J. Q. B. 22 ; 15 
L. T. 487 ; 31 J. P. 30 ; 15 W. R. 178 ; 2 Mar. 
L. C. 431, Ex. Ch. 

8017. Vessels carrying passengers 

between two ports In British Isles.) — Pilotage is 
compulsory in tlie river Tyne lor vessels carrying 
passengers between two ports in the British 
Islands.— T he Warsaw, [1898] P. 127 ; 07 

L. J. P. 50 ; 78 L. T. 327 ; 40 W. R. 038 ; 14 
T. L. R. 275 ; 8 Asp. M. L. (I 399. 

8018. Port of London.] — Tlie master of a 

vessel belonging to the Port of London bound 
up the Thames, on a voyage from Australia to 
London with passengers on board, is required by 
law to employ a licenced pilot within the limits of 
the port of London. — T he Hankow (1879), 4 
P. D. 197 ; 48 L. J. P. 29 ; 40 L. T. 335 ; 28 W. R. 
156 ; 4 Asp. M. L. C. 97. 

Annotations: — FoUd. Tho Umslnpfa, [19121 P. 120. Refd. 
Boechflrrove S.8. Co. v. Akt. FJoi*d of Kristiania, [1916] 

1 A. C. 364. 

8019. ,] — Defts.* steam vessel, belong- 

ing to the port of London, whilst proceeding, in 
charge of a duly licenced Trinity House pilot, down 
the river Thames, bound from London to East 
Africa with cargo & passengers, came into collision, 
through the fault of tho pilot alone, with some 
tugs & barges of pltfs. in Bugsby’s Reach : — 
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Held : (lefts, were not liable for the damage sus- 
tained by pltfs., as pilotage was compulsory, the 
port of London, within which the collision occurred, 
being a port in relation to which particular pro- 
vision, for the appointment of pilots, had been 
made by charter & by Act of Parliament, mthin 
6 Geo. 4, c. 125, s. 59.— The Umsinga, [1912] P. 
120 ; 81 L. J. P. 65 ; 106 L. T. 722 ; 28 T. L. K. 
212 ; 66 Sol. Jo. 270 ; 12 As]), M. L. C. 174, 0. A. 

8020. Port of Havre.] — Although the 

employment of a pilot by a vessel entering the 
port of Havre is, by Prench law, compulsory, such 
pilot does not as of right, as is the case in [England, 
supersede the masUir & take charge of the ship, 
but, according to French decisions, the master 
remains in charge, the pilot being merely his 
adviser ; hence, though the master may allow 
such pilot to take ch.arge in fact, the owners are 
not exempted from liability for damage done to 
another ship by the negligence of tlie pilot. — The 
Augusta (1887), 57 L. T. 326 ; 3 T. L. R. 399 ; 
6 Asp. M. L. C. 161, C. A. 

Annotations : — Folld. The AgnoR Otto (1887), :>6 L. .7. V. 4.» : 

The Ualliiigloii, [1903] P. 77. Refd. The Amioni, [1918] 

8021. River Danube.] — ^By arts. 85, 89, & 

92 of the International Rules for the Navigation of 
the Danube, pilotage is comi^ulsory in the case of 
a vessel navigating the Danube, but the master of 
such a vessel is not required to give up the naviga- 
tion of it to the pilot. Where, therefore, tlie 
master of such a vessel has in fact given up the 
navigation of it to a pilot, the owners remain 
answ’erable for damage caused by the improper 
navigation of the pilot. — The Agnes Oirro (1887). 
12 P. D. 56 ; 56 J.. .7. P. 45 ; 56 L. T. 746 ; 35 
AV. R. 5.50 ; 6 Asp. M. L. 0. 119. 

8022. Port of Llanelly.] — The Ruby, No. 

7993, ante. 

8023. Port of Blyth.] — Pilotage is com- 

pulsory on a foreign vess(d resorting to, or coming 
into, or departing from the i)ort of Rlyth, for that 
port is one of the creeks or members of the port 
of Newcastle-upon-Tyne una6‘ected by legislation 
subsequent to the Newcastle l*ilot Act, 1801, s. 0. — 
The IJoiAR (LATELY The Vadso). [1901] P. 7; 
69 L. J. P. 110 ; 83 L. T. 436 ; 49 W. R. 224 ; 17 
T. L. R. 17 ; 9 Asp. M. L. V. 143. 

8024. Port of Bristol.] — Reed v, Goli>s- 

\V()UTiiY (1903), 90 L. T. 126 ; 9 Asp. M. L. C. 
529, D. C. 

8025. Port of Manchester.] — Defts.’ 

vessel, inward bound from the sea to Manchester, 
after anchoring in the Mersey to w^ait for the tide, 
was i^roceeding through the Eastham Channel 
when she came into collision, near No. 4 buoy, 
with j)ltfs.’ vessel. In an action of damage by 
collision, the 7 )ilot of defts.* vessel was found alone 
to blame : — Held : pilotage was compulsory, &, 
therefore, defts. w^ere not liable, for, under the 
Mersey Dock Acts Consolidation Act, 1858, the 
master of every vessel other than a coaster in 
ballast, or under the burthen of one hundi*ed tons, 
entering the port of Ijivei-i)ool from the sea, is 
under an obligation to employ a pilot, &, if the 
vessel is proceeding to the port of Manchester, 
via the Shij) Canal, the duties of the pilot continue 
until the vessel reaches Eastham. 

Sc'inble : every vessel, with the same exemptions, 
outward bound from the Manchester Ship Canal, 
is under compulsory pilotage on leaving the cana,l 
at Eastham. — The Mercedes de Larrinaga, 
[1904] P. 216 ; 73 L. .1. P. 65 ; 90 L. T. 620 ; 20 
T. L. R. 375 ; 9 Asp. M. L. C. 571. 

Annoiaiions The Sussex (1904), 73 L. J. P. 73; 

The Ole Bull, [1905] P. 52. 


8026. Isle of Wight.] — Pilotage is com- 

pulsory, special exemptions excepted, in the Isle 
of Wight district on vessels bound inwards to or 
outwards from Southampton. — T he Assays, [1905 1 
P. 289 ; 74 L. J. P. 145 ; 94 T.. T. 102 ; 54 W. R. 
203 ; 21 T. L. R. 677 ; 10 Asp. M. L. C. 183. 

8027. Effect of imposition of penalty.] — 

The Ruby, No. 7993, ante. 

8028. .] — (1) Where a public local 

Act, in force before the passing of Merchant 
Shipping Act, 1851 (c. 104), & regulating a port, 
imposes a penalty on any unlicenced person taking 
upon himself to conduct or pilot any ship into or 
out of a port, pilotage is compulsory. 

(2) Pilotage rates, fixed by bye-laws made by 
trustees under a local Act, & under Merchant 
Shipping Act, 1851 (c. 104), & duly sanctioned by 
Her Majesty in ('ouncil, may be sued for by a 
pilot who has rend(3red service as such. — JoNES v, 
Bennett (1890), 63 L. T. 705 ; 6 Asp. M. li. C. 
596, D. C. 

8029. Extent of compulsory pilotage district — 
London district — Extends to Gravesend.] — ^All 
vessels coming up the Channel to J^ondon, are 
required by Merchant Shipping Act, 1854 (c. 104), 
s. 378, to take a pilot on board at Dungeness, & to 
put him in charge of the ship. 

From Dungeness to London Bridge, is, by 
s. 370, constituted the Trinity House Pilotage 
district ; but no pilot can >)e licenced to conduct 
ships botli above A: below Gravesend ; & the 

7 )ilotage rates are rates from Dungeness to 
Gravesend. A: not to any inienriediate place. 

Dfifts.’ vessel coming up the Channc^l to London, 
took a pilot on board at Dungeness ; before reach- 
ing Gravesend, w’hilst the vessel was still under the 
control of the pilot, she came into collision with 
I 7 )lifs.' vessel, through tlie pilot's negligence. 
1 >efis.* vessel belonged to the port of London ; 
if the port extends to Yantlott Creek, she was at 
tJie time of the collision within Ikm* owm port ; if 
it only extends to (iravesend, she w^as not within 
her owm port ; — Held : for i)ilotag(? jjurposes the 
77ort of Ijondon extends only to (Jravesend. — 
General Steam Navigation (’o. v, British & 
Colonial Steam Navigation Co., Ltd. (1809), 
J.. R. 4 Ex(!h. 238 ; 38 J.. .1. Ex. 97 ; 20 L. T. 581 ; 
17 W. R. 741 ; 3 Mar. L. il 237, Ex. (^h. 
Annotations : — Refd. The Hankow (1879), 4 1*. D. 197 » 

The Umsiupra, [1912] l\ 129. Mentd. Tlie Lion (1869); 

L. fi. 2 V. C. 525 ; The Guy Maniieriug: (.882). 7 P. D. 

132 ; The Gharltoii (1895), 73 L. T. 49 ; The J*" 'rvia. The 

CJariiithia. [1898] l\ 36; Heed r. Goldsworthy (1903), 90 

L. T. 126; The Sussex, [1901] i*. 236; Beechgrrovo 
j S.S. Co. Akt. Fjord of Kristiania, [191(>1 I A. C. 364. 

' 8030. Includes port of Dover.] — ^A 

ship, which was not an excepted ship, was directed 
by her charterers, under the powers given by the 
charterparty, to proceed to Dover to receive orders 
as to hoi port of discharge. She passed Dungeness 
A:. procee(led to Dover, where she stopi>ed for half- 
an-huur about a quarter of a mile outside the end 
of the Admlty. pier wlien a boat came alongside 
out of the port with orders for her to proceed to 
Hamburg to which port she immediately pro- 
ceeded. The London pilotage districi- extends to 
Dungeness, & the port of Dover is within that dis- 
trict. Neither the master nor the mate of the 
vessel held a pilotage certificate for the district : — 
Held : the ship, by stopping outside the port 
of Dover for orders, was making use of that port 
within Pilotage Act, 1913 (c. 31), s. 11, & was 
therefore bound while navigating in the London 
pilotage district, for which pilotage was Com- 
pulsory, for the purpose of making use of a port 
in that district to be under the pilotage of a 
licenced pilot cf the district. — Cannell & Trinity 
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Sect, 7, — Compulsory pilotage: Sub^sect, 4. Part 
XVIL Sects. 1 d: 2; Sub-sects. 1, 2 d 3, j 

law elated, as it was contrary to principle & 
authority to hold that an English ct. would enforce 
a foreign municipal law, & give a remedy in the 
shape of damage, in respect of an act which, 
^coi^ng to its own principles, imposed no 
liability on the person from whom the damages 
are claimed.— The Halley (1868), L. K. 2 P. C. 
193 ; 5 Moo. P. C. C. N. S. 262 ; 37 L. J. Adm. 33 ; 
18 L. T. 879 ; 16 W. B. 998 ; 3 Mar. L. C. 131 ; 16 
E. R.514, P. C. 

Redpath v. Allan, The Hibernian 
(18^( 2), L. R. 4 P. C. 511. Con^. The M. Moxham (1876), 

J Mannerlng (1882), 51 L. J. P. 57. 

Distd. The Aufirusta (1887), 3 T. L. R. 399. Consd. Bocch- 
K^vo S.S. Co. V. Akt. Fjord of KrieUania, [1916] 1 A. O. 

Castle, [1918] P. 142. Refd. The Mali 
J VO (1869), L. R. 2 A. & E. 356 ; The Mapmet. The Dnko 
of bulhcrland. Tho Fanny M. Carvill (1875), 32 L. T. 129 ; 

(1876), 1 P. 1). 466 ; The Tasmania ■ 
(1888), 13 P. D. 110 ; Tho Munster (1896), 12 T. L. R. I 


204 : Tho Mystery, [1902] P. 115 ; Tho Dallington, [1903] 
P. 77 ; Tho Arum. [1921] P. 12. Mentd. Phillips v. 
Myi-o (1870), L. R. 6 Q. B. 1 ; Ellis v. M'Honry (1871), 
L. R. 6 C. P. 228 ; Machado v. Fontos (1897), 76 L. T. 
588. 


8045. 


-,] — A collision occurred in 


the Austruweel, below Antwerp, in the river 
Scheldt, between a British steamship, owned by 
pltfs., coming down the river with a Belgian govt, 
pilot on board, & defts.’ British steamship at 
anchor. The ct. found pltf . ’s vessel alone to blame , 
the fault being that of the pilot, & evidence having 
been given as to the Belgian law on the question 
of compulsory pilotage ; — Held : though the 
employment of the pilot was compulsory in the 
sense that his fees must be paid, the pilot was by 
Belgian law the adviser of the master who remained 
in charge, &, therefore, pltfs. were liable for the 
damage sustained by deft.’s vessel. — The 1)al- 
LiNGTON V. The Socotra, 11903] P. 77; 72 
L. J. P. 17 ; 88 L. T. 128 ; 51 W. B. (i07 : 19 
T. L. B. 250 ; 9 Asp. M. L. (\ i 


Part XVI I. — Shipping Casualties. 


Sect. 1.— REPORTS OF ACCIDENTS AND LOSS 
OF SHIP. 

Duty to report loss of ship.]— Merchant 
Shipping Act, 1894 (c. 60), s. 426. 

Duty to report floating derelicts.]— Derelict 
Vessels (Report) Act, 1896 (c. 12), ss. 2, 3, 4, & 
Merchant Shipping Convention Act, 1914 (c. 50h 
s. 2 (5). 


Sec t. 2.— inquiries AND INVESTIGATIONS. 

Sub-sect. 1. — In General. 

See 1894 Act, ss. 464-479, & 1906 Act, ss. 66, 
67 (1), 68 (2). 

8046. Near the coasts — Within territorial 
waters.] — I cannot, however, read the words 
“ near the coasts as covering a place 20 miles off 
the coasts. The same language is to be found 
in other sects, [of 1894 Act], particularly sects. 
511 & 535 ; & I am of opinion that when the 
terms of these sects, are considered the words 
“ near the coasts ** do not apply to such a case as 
that before me. Some limit must be placed on the 
term, A having regard to all the sects, dealing with 
wreck & salvage, as at present advised, I think 
the limit should be the territorial limit, though it 
is not necessary in this case to express a final 
opinion upon the point (Gorell Barnes, J.). — 
The Fulham, [1898] P. 206; 67 L. J. P. 78; 
79 L. T. 127 ; 47 W. R. 62 ; 14 T. L. R. 507 ; 8 
Asp. M. L. C. 425 ; on appeal, [1899] P. 251, C. A. 


Hub-sect. 2. — ^I^reliminauy Inquiries. 
See 1894 Act, s. 465. 


Hub-sect. 3. — ^Formal Investigations. 

A, In General. 

See 1894 Act, Sect. 466, Shipping Casualties & 
Appeals & Rehearing Rules 1907. 

8047. Procedure of court governed by Statutory 


Rules — Encroachment on rights of shipmasters by 
local provisions.] — (1) Tlie Shipping Casualties & 
Appeals & Rehearing Rules, 1907, made under 
1894 Act, govern the procedure in British Wreck 
Comr.’s cts., A the rights of British shipmasters 
in such cts. must be asceiiaincd by considering 
whether the local provisions diminish the safe- 
guards given to British masters by the British 
Rules. Under r. 3 : “ When an investigation has 
been ordered, the Board of Trade may cause a 
notice, to be called a notice of investigation, to 
be served upon the ovmer, master, & officers of the 
ship. . . . The notice shall contain a statement of 
the questions which, on the information then in 
possession of the Board of Trade, they intend to 
raise on the hearing of the investigation. ...” 
Under r. 12 : “ After the questions for the opinion 
of the ct. have been stated, the ct. shall proceed te 
hear the parties to the investigation upon, & 
determine the questions so stated. ...” 

By 1894 Act, s. 470 (4) : “A certificate shall 
not be cancelled or suspended by a ct., holding a 
formal investigation into a shipping casualty, 
unless a copy of the report or a statement of 
the case on which the investigation or inquiry has 
been ordered, has been furnished before the com- 
mencement of the investigation or inquiry to the 
holder of the certificate.” 

Under s. 36 of the Canada Shipping Act, 1908, 
” A certificate shall not be cancelled or suspended 
. . . unless the holder of the ceiiiOcate has had 
an opportunity of making a defence ” ; — Held : 
the sect, amply protected the rights of British 
shipmasters & was not repugnant to tho provisions 
of the Merchant Shipping Act & the rules made, 
thereunder. 

(2) A British master holding a Board of Tirade 
ceHificate received a notice of investigation 
calling upon him to appear before a Wreck Comrs. * 
ct. at Montreal appointed ” to inquire into the 
causes which led to the casualty (tho stranding of 
his vessel) & into all the facts connected therewith. 
The notice contained no other statement of the 
questions intended to be raised, & no charges were 


the enjifinecr’s representatives asrain 
the shipowners :—Held : Pilotage Ac 
j 9J3, s. 15 (1), covered loss or damai 
caused to lucmbcrs of the crew ; hi 
the pilot, while navigating the shl 


was tho servant of the owners, & there- 
fore, the doctrine of collaborateur 
applied, Sc tho action should bo dis- 
missed. — Thom v. Hutchison (J. & 1*.), 
Ltd., [1925] S. C. 386.— SCOT. 


PART XVII. SECT. 2, SUB-SECT. 1. 

r. Inquiry conditwn precedent io 
acitwi. 1 —HaolunI) v. Russia.m (1882), 
9 R. (CJt,. of Boss.) 958 ; 19 Sc. L. R. 

720.— SCOT. 
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specifically formulated against the master before 
or at the inquiry that he was in fault in connection 
with any of the matters on which he was examined. 

The ct. found the master guilty of an error of 
judgment in taking wrong helm action & in failing 
to stop & take soundings, & suspended his certifi- 
cate for three months. The master appealed : — 
Held : the master, having had no notice of the 
charges on which he had been found in fault, had 
not had an opportunity of making his defence, & 
the decision of the Wreck Comr.’s ct. must be 
quashed & the certificate restored free from 
suspension. — The Chelston, [1920] P. 400 ; 
90 L. J. P. 77 ; 124 L. T. 223 ; 36 T. L. R. 688 ; 
15 Asp. M. L. C. 158, D. C. 

8048. When formal investigation held — Investi- 
gation into conduct of captain — Withdrawal of 
charge by Board of Trade.] — ^When an inquiry is 
instituted under Merchant Shipping Acts into 
the conduct of a captain, the ct. may proceed 
with the inquiry, although the Board of Trade 
have no charge to make against the captain. — 
Ex p. Minto (1877), 35 L. T. 808 ; 25 W. R. 251 ; 
3 Asp. M. L. C. 323, D. C. 

8040. Necessity for notice of charges — No op- 
portunity to make defence.]~THE Ciiei^ton, No. 
8047, ante, 

B, Jurisdiction and Powers of Court, 

See Merchant Shipping Act, 1894 (c. 60), s. 470. 

8060. Extent of powers — Costs.] — The Bbitish 
Standabd (1912), Shipping Gazette, Feb. 7th. 

8051. Summoning of witnesses.] — ^A local 

marine board, appointed imder Merchant Shipping 
Act, 1854 (c. 104), to inquire into a charge of 
alleged misconduct against the master or mate of 
a vessel, has a discretionary power as to granting 
summonses for witnesses for the defence. 

It is a proper course for such ct. before granting 
the summonses, to inquire who the witnesses are, 
& what they are expected to prove ; & to refuse 
the summons in respect of any witness who can 
only speak to matters clearly irrelevant. 

The witnesses sununoned for the defence are 
witnesses of the ct., & their expense is borne not 
by deft, but by the public. — R. v, Collingridge 
(1864), 34 L. J. Q. B. 9 ; sub nom. R. v. London 
Local Marine Board, 12 W. R. 1109, 

8062. Suspension of master’s certificate — 

Failure to stand by in case of collision — Collision 
with fishing cable.] — A collision having occurred 
off the Yorkshire coast between a steamship & 


a fifthing coble, whereby the latter sank & three 
men on board were drowned, a coroner’s inquest 
was held, to which the Board of Trade sent a clerk, 
who took notes of the evidence, & returned 
them to the Board. Acting thei^n, the Board 
of Trade ordered an investigation into the circum- 
stances of the collision by two justices, who 
accordingly sat as a ct. of inquiry, summoned the 
master & mate of the steamship, & other witnesses, 
& heard a charge preferred against the master & 
mate on behalf of the Board of Trade, under 
Merchant Shipping Act (Amendment) Act, 1862 
(c. 63), s. 33, which enacts that “ in every case of 
collision between two ‘ ships * . . . the person in 
charge of each ship shall render to the other ship, 
her master, crew, & passengers, if any, such 
assistance as may be practicable & necessary to 
save them from danger, & if he fail so to do his 
certificate may be cancelled or suspended.” The 
coble was a vessel of 10 tons burden, 24 feet in 
length, decked forward only. She had two 
movable masts, & a lug sail for each ; was accus- 
tomed to go 20 miles out to sea, & to remain out 
twelve hours at a time. She usually sailed, but 
was sometimes propelled by oars when occasion 
required. The ct. of inquiry having heard evi- 
dence, found that the master & mate of the steam- 
ship did not render assistance to save the crew of 
the coble, & made an order suspending their 
certificates. On a motion for a certiorari to bring 
up this order for the purpose of quashing it: — 
Held : the justices had jurisdiction, & their pro- 
ceedings were regular under Merchant Shipping 
Act, 1854 (c. 104), ss. 241, 242, 432, 433 & Amend- 
ment Act, 1862 (c. 63), ss. 23, 33.— Fa; p. Ferguson 
(1871), L. R. 6 Q. B. 280 ; 40) L. J. Q. B. 105 ; 24 

L. T. 96 ; 35 J. P. 468 ; 19 W. R. 746 ; 1 Asp. 

M. L. C. 8. 

Annotaiions : — Reid. The Gauntlet (1871), L. R. 3 A. & E. 

381 ; The C. S. Butler (1874). L. U. 4 A. & E. 238 : The 

Mac (1882), 7 P. D. 126 ; The Gas Float Wliittou No. 2, 

[1896J P. 42. 

8053 , Stranding — No material damage 

or loss of life.] — The Merchant Shipping Act, 1876 
(c. 80), does not extend the jurisdiction to suspend 
or cancel the certificate of the master to cases not 
within Merchant Shipping Act, 1854 (c. 104), ss. 
242, 432. There is, therefore, no power to suspend 
the master’s cerrificate where a ship has merely 
been stranded without matiTial damage to the ship 
or loss of life. — Ex p. Story (1877), 3 Q. B. D. 166 ; 
47 L. J. Q. B. 266 ; 38 L. T, 29 ; 26 W. R. 329 ; 
3 Asd. M. L. C. 549, D. C. 


PART XVII. SECT. 2. SUB-SECT. 3.— B. 

t. Extent of power 8 — Suspension of 
ceriiflmtc — Necessity to give notice of 
c1uirge.'\ — A navigation board cannot 
deprive an engineer of his certificate 
without giving him notice of the 
charge against him. — Re Victoria 
Steam Navioation Board, Ex p. 
dykes (1877), 3 V. L. R. (L.) 162.— 
AUS. 

a. .] — Appet. who 

was master of the barque WistarUi 
was summoned by the Marino Board 
to an inquiry re the stranding of the 
said barque Wistaria, He therefore 
attended & gave evidence, & oftei^ 
wards the board, without gfiving him 
any notice that his conduct as master 
was to be the subject of inquiry, 
cancelled his certificate; — HeJd: be- 
fore a man can suiler penal or other 
couBoquenoes he must have a speoifio 
charge brought amlust him, & the 
proceedings should have been oom- 
menoed imder Navigation Act, s. 87. — 
Re Hummel (1887), 3 Q. L. J. 60.- ♦ 
AUS. 

I, ^ .] — jje Bell, Ex 

p, VioTOHiA Marine (Board (1802), 
18 V. L. R. 432.— AUS. 

J. — ^VOL. XU. 


-The effect 

of Canada Shipping Act, ss. 801 (3) Sc 
705 Is that before a certificate can bo 
suspended there must be, at some 
time during inquiry proceedings, defi- 
nite charges formulated, &, after notice 
of them, an opportunity to meet thorn 
afforded. — Re Bradley (B. C.), [1921] 
3 W. W. R. 385.— CAN. 

Navi- 
gation Board of Victoria has no juris- 
diction to deal with the certificate of a 
master of a ship upon an inquiry into 
misconduct or incorapetency causing 
serious damage to his ship at a pla^ 
beyond the territorial limits of this 
colony. — Re Victoria Steam Naviga- 
tion Board, Ex p, Allan (1881), 7 
V. L. R. (L.) 248.--AUS. 

0 , .] — ^A master, while 

himself in oharge of a steam vessel 
whioh was passing through a narrow 
channel, loft the bridge, where the first 
mate was at the time, to call the seoond 
mate. Sc before his return the vessel 
ran upon rocks. The master’s certifi- 
cate was suspended by the decision of 
a Board of Trade Inquiry. In^an 
appeal by the master against this 
decision : — Ildd .* the role that an 


ofllccr in such a position must not leave 
his post except from unavoidable 
necessity must not he relaxed, & the 
decision affirmed accordingly. — Ewer 
V, Board of Trade (1880), 7 R. (Ct. 
of Sess.) 835 ; 17 Sc. L. R. 604.— SCOT, 

f. Ship lost by cUmot' 

mallv had wcof^cr.]— Watson v. Board 
OF TRADE (1884), 22 Sc. L. li, 22.— 
SCOT. 

.] -Brown v. Board 

OF Trade (1890), 18 R. (Ct. of Sosa.) 
291 ; 28 So. L. II. 401.— SCOT. 

h. Whether to prohibit exam- 

ination of particular wvtness,\ — Ex p, 
Webber (m6), V N. S. W. L. R. (L.) 
317 ; 3 N. S. v/, W. N. 10.— AUS. 

jj, Whether to suspend pUoi- 

age exemption certificate.] — The Ct. of 
Marine Inquiry has no jurisdlotion, 
when dealing with a oham of mls- 
oonduot against a master of a ship as 
such, to suspend the pilotage exemption 
oertlflcate of the master. — R.u. (3ourt 
OP Marine Inquiry (1897), 23 V. L. R. 
179,— AUS. 

_ , inquire into coUision 


in' navigable rivcr.l— A oollision took 
place in the waters of the River 
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Sect 2. — Inquiries and inveaiigaHons : Svb-aeot 3, 
B. a Part XVIII, Sects. 1 db 2.] 

8064. Wrongful act or default ** — 

Necessity for proof.] — ^Where a ct. of inquiry into 
a shipping casualty, held under the eighth part of 
Merchant Shipping Act, 1864 (c. 104), orders the 
suspension of a master’s certificate, in pursuance of 
the powers given by Merchant Shipping Act, 1864 
(c. 104), 8. 242, A; Merchant Shipping Act (Amend- 
ment) Act, 1862 (c. 63), s. 23, the Ct. of Appeal, 
having jurisdiction under 42 & 43 Viet. c. 72, will 
on appeal consider the evidence on which the 
judgment of the ct. of inquiry proceeded, & will 
reverse the judgment if the evidence is insufficient 
to justify the suspension of the certificate. Where 
a ct. of inquiry ordered a master’s certificate to be 
suspended, & the only ground on which, the decision 
coiud be supported was that serious damage to a 
ship had been caused by the wrongful act or 
default of the master within Merchant Shipping 
Act, 1854 (c. 104), s. 242 (2), & on appeal it ap- 
peared to the Ct. of Appeal that there was no 
evidence that the damage had been caused by the 
wrongful act or default of the master, the Ct. of 
Appeal reversed the decision, & restored to the 
master his certificate. — The Arizona (1880), 5 
P, D. 123^5 49 L. J. P. 54 ; 42 L. T. 405 ; 28 W. li. 
704 ; 4 Asp. M. L. C. 269. 

Annotation: — Consd. The CarUsle, [1906J P. 301. 

8055. Error of judgment at 

moment of difficulty or danger.] — An error of 
judgjnent on the part of the master of a vessel at 
a moment of great difficulty & danger does not 
amount to a wrongful act oi default, within 
Merchant Shipping Act, 1854 (c. 104), s. 242, so as 
to justify the suspension or cancellation of the 
master’s certificate. 

The utmost that can be said against the be- 


haviour of the captain of the Famenoth is that it 
manifested an error of judgment at a moment of 
great difficulty & danger, but that it did not 
amount to any act of culpable negligence (Hannen, 
P.). — ^Thb Famenoth (1882), 7 P. D. 207 ; 48 
L. T. 28; 6 Asp. M. L. C. 36. 

Annotali(m Consd. The Carlisle, [1906] P. 301. 

8066. .] — The Kapunda 

So The Ada Melmobe (1887), 3 T. L. R. 629. 

8057. Acquiescence In improper 

ballasting.] — It was proved at an investigation be- 
fore the Wreck Comr. into the circumstances 
attending the loss of a British ship, whose master 
held a certificate of competency from the Board of 
Trade, that the loss of the ship was due to improper 
ballast, taken on board with the sanction of the 
master at an English port, having been converted 
into mud, & choking the pumps, so that the 
vessel foundered. Thereupon the Wreck Comr. 
suspended the certificate of the master of the 
vessel for three months ; — Held : the loss of the 
ship had boon caused by a wrongful act or default 
of the master within Merchant Shipping Act, 1854 
(c. 104), s. 242, & the decision of the Wreck Comr. 
in suspending the certificate of the master was 
correct. — The Golden Sea (1882), 7 P. D. 194 ; 
61 L. J. P. 64 ; 47 L. T. 579 ; 30 W. R. 842 ; 5 
Asp. M. L. C. 23. 

Annotation : — Reid. The Famenoth (1882), 7 P. D. 207. 


C. Rehearing and Appeals. 

See 1894 Act, sect. 475"; Shipping Casualties 
& Appeals & Rehearings Rules, 1907 ; &> Ad- 
miralty, Vol. I., pp. 233-234, Nos. 1696-1607. 

Procedure of court governed by statutory rules.] — 

See No. 8047, ante. 
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Sect. 1.— in GENERAL. 

See 1894 Act, as. 602-609 ; 1898 Act (c. 14), 
8S. 1-5 ; 1900 Act, ss. 1-5 ; 1906 Act, ss. 69, 70. 

8058. Object of limitation — Abridgment of 
natural rights for political reasons.] — ^The prin- 
ciple of limited liability is, that full indemnity, 
the natural right of- justice, shall be abridged for 
political reasons (Dr. Lushinoton). — Catl v. 
Papayanni, The Amalia (1863), 1 Moo. P. C. C. 
N. S. 471 ; Bro\^m. & Lush. 151 ; 32 L. J. P. M. 
& A. 191 ; 8 L. T. 805 ; 1 Mar. L. C. 359 ; 15 


I E. R. 778 ; on appeal 1 Moo. P. C. C. N. S. 479, 

! p. c. 

Annotations : — Consd. The Halley (1807), L. H. 2 A. & E. 3 ; 
James v. L. & 8. W, Ry. (1872), L. 11. 7 Exch. 187. RMd. 
The Albert (1863), 3 New Hop. 217 ; The Halley (1868). 

L. R. 2 P. C. 19.3 ; The Normandy (1870), L. R. 3 A. & K. 

1.52 ; The Sisters (1875), 32 L. 1. 8.37 ; The Karo (1887), 
13 P. D. 24. Mentd. Lloyd v. Gulbort (1865), L. R. 1 
q. B. 115 ; Ellis V. M‘Heiiry (1871), L. R. 0 O. P. 228 ; 
Fanny M. Carvill (Owners) v, Peru (Owners), The Fanny 

M. Oarvlll (1875), 13 App. Cas. 455, n. 

8059. Protection of owner against 

wrongdoing of master.] — (1) The owners of a ship 


Derwent between two steamships 
owned & registered in Hobart &; 
engaged solely in trading in the Port 
of Hobart &, not then engaged in trade 
or commerce with other countries or 
alnongst the States. The place at 
which the collision occurrea was a 
short distance outside the course 
ordinarily used by ships engaged in 
such trade or commoroe, but the two 
steamships had traversed part of that 
course shortly before the oollislon took 
place . — Held : a Ct. of Marine Inquiry 
established under Navigation Act, 
1912-1925, had no Jurisdiction to 
inquire into the collision. — H. v, 
Tubkbr, Ex p. Hobart Mabinr 
Board ; State of Tasmania v. 
Ck>MMONWBALTH (1927), 39 C. L. K. 
411; (19271 Argus. L. K. 174; 1 
A. L. T. 59.— AUS. 

m. Constitution of court .] — The Ct. 
of Marine Inquiry, in investigating 
a charge against a oertihoated master 
of a steam^p, must be constituted by 


one or more police magistrates & two 
skilled members, such skilled members 
to bo certificated masters of steam- 
ships . — He Forbes & Victoria Marine 
Board (1898), 24 V. L. R. 502.— AUS. 

n. Hight of shipmaster to give his 
stcUement of facts.}-— When a shipmaster 
is on trial for charges which may 
Involve the loss of his certificate it Is 
right that questions should bo put to 
him when being examined as a witness 
as to the several matters which are 
charged against him 6c that thoro 
should be no attempt to draw infer- 
ences from the evidence of other people 
when he has not had an opportunity of 
giving his account of the matters of 
which he has the most intimate 
knowledge. — ^Watson v. Board of 
Trade (1892), 19 It. (Ct. of Sees.) 1078. 
—SCOT. 

o. Right of maaitr to have his cer- 
tificate returned — Finding of court of 
inqairy not supported hy facts .] — 


Turner v. Board of Trade (1894), 
22 R. (Ct. of Hess.) 18 ; 32 So. L. R. 
21 ; 2 S. L. T. 259.— SCOT. 


PART XVH. SECT. 2, SUB-SECT. 3.— C. 

p. Security for costa of appeal — 
Amount fixed at inquiry — Whether 
additional security ordered on appeal ,] — 
The master of a trawl^ appealed 
against the decision of a cf. of inquiry 
cancelling his certificate, & oousi^ed 
the sum of £80, the amount fixed by 
the Sherifl-subsUtute, the judge in the 
inquiry, in terms of Shipping OMualtlos 
6c Appeals Sc Rehearlngs Rules, 1907, 
No 975, Rule 20 (c). The Ct. of 
Session refused to oraer consignation 
of an additional sum to meet the 
expenses of the assessors, but directed 
that the fimd already consigned should 
bo made available primo loco for pay- 
ment of those charges. — Thain v. 
Board of Trade, [1923] S. C. 648. — 
SOOT. 
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clawing in the Ot. of Admlty. to have their I 
Uability limited in respect of damages occasioned 
by collision, to an aggregate amount not exceed- 
ing £8 for each ton of the ship’s tonnage, are 
liable to pay interest on such aggregate amount 
from the date of the collision. 

(2) The legidature introduced a new principle, 
the object of which was to give some protection 
to the owner against the wrongdoing of his ser- 
vant, the master of the vessel (Sm Robert Phh..- 
UMoiiE). — T he Northumbria (1809), L. R. 3 
A. & E. 6 ; 39 L. J. Adm. 3 ; 21 L. T. 681 ; 18 
W. R. 188 ; 3 Mar. L. C. 314 ; siibseqmnt proceed' 
'iriQSf Ij. R, 3 A. & E. 24. 


Anmt(dion8 :—As to (1) Apld. Smith tJ. Kirby (1875), 24 
W. R. 207 ; The Gertrude, The Baron Abordare (1887), 
12 P. D. 204. Consd. The Kate, [1899] P. 165. Refd. 
The CJrathle, [1897] P. 178 ; The Rosalind (1920), 90 
L. J. P. 326 ; The PhUadelphla, [1917] P. 101. 

8060. Effect of limitation — Liability for Interest 
— From date of collision.] — ^Where a sum is awarded 
as damages for collision the liability to have paid 
such sirni dates from the time at which the loss 
is considered to have arisen & the .sum awarded 
bears interest from that date. This liability to 
interest is not affected by the Jjimitation Acts. — 
The Amalia (1804), 6 New Rep. 164, n.; 34 
L. J. P. M. & A. 21 ; 13 W. R. 111. 


AnnoicUiona : — Folld. Strakcp t*. Hartland (1864), 5 New 
Rep. 163. Apld. The Northumbria (1869), L. R. 3 A. & E. 
6 ; Smith v. Kirby (1875), 24 W. R. 207. CODSd. The 
Racine, [1906] P. 273. 

8061. .] — ^Where a ship has 

damaged anotlier ship, the latter is in ballast, 
interest from the time of collision is to be added 
to the £8 per ton ; wliich by Merchant Shipping 
Act (Amendment) Act, 1862 (c. 63), s. 64 is the 
maximum damages payable. — Strakeb v. IIart- 
i^ND (1864), 2 Uem. M. 670 ; 5 New Rep. 
163 ; 34 L. J. Oh. 122 ; 11 L. T. 622 ; 10 Jur. 
N. S. 1143 : 2 Mar. L. C. 169 ; 71 E. R. 584. 


Annotations : — Folld. The Northumbria (1869), L. R. 3 

A. & E. 0 ; Smith v. Kirby (1875), 24 W. R. 207 ; The 

Uratlilc, [1897] P. 178. 

8062. .] — The Northumbria, 

No. 8069, arHe, 

8063. .] — The owners of a ship, 

though their liability to damages in respect of the 
loss of goods owing to a collision is confined, by 
Merchant Shipping Act (Amendment) Act, 1862 
(c. 63), s. 64, to an aggregate amount not exceed- 
ing £8 per ton of the ship’s tonnage, are liable to 
pay interest on that amount from the date of the 
collision. — Smith v, Kirby (1875), 1 Q. B. D. 
131 ; 24 W. R. 207. 

Annotations: — Folld. The Gertrude, The Baron Aberdare 

(1887), 12 P. D. 204 ; The Crathie. [1897) P. 178. 

8064. .] — ^The Ada Melmore 

(1887), cited in, [1897] P. at p. 183, n. ; 76 L. T. 
at p. 536. 

Annotation : — Apld. The Cratblo, [1897] P. 178. 

8065. .] — ^TiU payment into court.] 

— (1) In actions for limitation of liability for a 
collision, where loss of life lias occurred, the 
wrongdoer is liable, in addition to the £7 per ton 
payable in respect of such loss of life, to pay interest 
thereon from the date of the colb'sion imtil payment 
into ct. 

(2) Where in the limitation proceedings the 
fund paid into ct. in respect of loss of ship, goods, 
etc., amounts to the full £8 per ton of the ship’s 
tonnage, persons who liave taken proceedings in 
respect of those matters in a foreign ct. & received 
the proceeds of the sale of the wrongdoer’s ship 


in those proceedings, but whose claims have not 
been thereby satisfied, are not debarr^ from 
claiming against the fund in ct. but will be com- 
pelled to give credit for any sums they ha ve re- 
ceived in the proceedings abroad. — ^The CratHXB* 
[1897] P. 178 ; 66 L. J. P. 93 ; 76 L. T, 634 ; 45 
W. B. 631 ; 8 Asp, M. L. O. 256 ; nth nom. The 
Obathib & The Bbbe, 13 T. L. B. 334. 

Annotations : — As to (2) Distd* The KronprlM Olav, [1^1] 

P. 52. Reid. The Coaster (1922), 91 L. J. P. 145 ; Mersey 

Docks & Harbour Board o. Hay, [1923] A. C. 345. 

g066. Recovery of cost of raising c^o 

from cargo & owner.] — ^P rbhn v, Bailey, The 
ErrRTCK, No. 7881, ante, 

8067. As against sum due under Judgment- 

In action previous to decree of limitation.]-- 
Jenkins v. Great Central Ry. (Jo. (1912), cited 
in IlaLsbury’s Laws of England, Vol. XXVI., at 
p. 614, C. A. „ ^ 

Annotation : — Consd. Mersey Docks & Harbour Board v. 

Hay, [1923] A. O. 345. 

8068. Exclusion of limitation— Overriding con- 
tract.] — Two yachts were entered by their respec- 
tive owners for a club race, each owner under- 
taking with the club to be bound by the club sail- 
ing rules. By the rules the owner of any yacht 
disobeying any of the rules was to be liable for 
“ all damages arising therefrom.” One of the 
yachts in breach of a sailing rule, through im- 
proper navigation without the .actual fault or 
privity of the owner, ran into & sank the other 
yacht"; — B^etd : there was a contract between the 
owners upon which the owner of the damaged 
yacht could sue the owner of the other, & upon 
the true construction of the rules the words ” all 
damages ” excluded the operation of Merchant 
Shipping Act (Amendment) Act, 1862 (c. 63), 
s. 64, which limited the liability to £8 per ton. — 
Clarke v, Dunraven (Earl), The Satanita, 
[1897] A. C. 59 ; 66 L. J. P. 1 ; 75 L. T. 337 ; 13 
T. L. R. 58 ; 8 Asp. M. L. C. 190, U. L. 

Annotations : — CJoxuid. Nathan v, Rouhg (}^4), 2 L. Q. R. 

1304. Apld. Virginia Carolina Chemical Co. v. Norfolk & 

North American S.S. Co., [1912] 1 K. B. 229. 

8069. Breach of contract— Damage arising 

from improper navigation.] — A steam tug under 
contract to tow a ship down the River Tyne 
improperly cast off Jhe towing hawser in order to 
go to another vessel, before a second tug had got 
the ship under proper control the ship came into 
collision with a pier & received damage. The 
first tug was held to blame & her owners sought 
to limit their liability under 1894 Act, s. 503 & 
1900 Act, s. 1. 

The owners of the tug contended that the 
damage was caused by the tug’s failure to tow 
& not by improper navigation or management, 
& that the failure to tow amounted only to a breach 
of contract in respect of which the tug oM'ners 
could not limit their liability :—Held : the im- 
proper casting oil of the tow rope was an act of 
improper navigation within the meaning of s. 603 

the tug owners were entitled to a decree of 
limitation.— T he Viguant, [1921] P. 312; 90 
L. J. P. 318 ; 125 L. T. 630 ; 37 T. L. R. 709 ; 
16 Asp. M. L. 0. 337. 


Sect. 2 .— VESSELS TO WHICH PRINaPLE 
APPLIES. 

See 1894 Act, ss. 1» 2, 72, 603, 508 ; 1898 Act 
[c. 14), s. 1 ; 1906 Act, ss. 70, 86. 

8070. Meaning of “ ship Dredging barge with 


PART XVIII. SECT. 2. 
q. Ships reffistcred as Briti^ ships.] 
-GEOiioiAN Bay Transportation Oo. 
FlSllKR (1880), 6 A. R. 383.— CAN. 


r, .] — It Is only ships which 

an) TOgIstored as BriUsti ships at the 
time 01 the accident which are entitled 
to limit their liabfiity imdor Mer- 


chant Shipping Act, 1862. — Sewell r. 
British (Columbia Towino Sc Trans- 
portation Oo. (1883), 9 S. 0. R. 527.— 


CAN. 
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Shipping and Navigation. 


Sect. 2 . — Vessels to which principle applies. Sects. 

8 cfc 4.] 

rudder but without means ot propulsion.] — A 

hopper barge, used for dredging purposes, with a 
rudder, but without means of propulsion, &; when 
under way, tow’ed to &> from her destination, is 
a “ ship ** within 1894 Act, s. 742 & her owners 
are entitled to limit their liability under 1894 
Act, s. 603. — The Mudlark, [1911] P. 116 ; 80 
L. J. P. 117 ; 27 T. L. R. 385. 

Annotation : — ^]^d. Merchants* Marine Insoe. v. North of 
England Protecting & Indemnity Assocn. (1926), 42 
T. L. R. 724. 

8071. .] — ^Pltfs.’ tug with five dumb 

barges in tow came into collision with deft.’s 
steamship & damaged her. The negligent naviga- 
tion causing the damage was that of pltfs.* ser- 
vants on the tug & on the barges, all of w'hich 
were British built. The tug & all the barges 
belonged to pltfs. The steamship was struck by 
the tug & one of the barges, but another barge, 
fast to the colliding barge, by her weight &; 
momentum contributed to the damage. Pltfs. 
sought to limit their liability, in accordance with 
1894 Act, to an amoimt based on the tonnage of 
the tug, or alternatively on the tonnage of the 
tug & the colliding barge. The shipowners con- 
tended th^t pltfs. could not limit their liability 
on the tonnage of any of the barges on the groimd 
that they were not “ ships,** or that if “ ships ** 
they were not registered : — Held : (1) the barges, 
which were fitted with rudders & were not pro- 
pelled by oars, were “ ships ** within 1894 Act, 
ss. 603 A 742 ; (2) by virtue of 1898 Act (c. 14), 
s. 1 & 1906 Act, s. 85, sched. II. the barges did 
not require registration ; (3) pltfs. were entitled 
to a decree of limitation on the combined tonnage 
of the tug & the two barges. — The IIarlow, 
[1922] P. 176 ; 91 L. J. P. 119 ; 126 L. T. 763 ; 
38 T. L. R. 376 ; 15 Asp. M, L. C. 498. 

Annotatiofis : — As to (1) Reid. Merchants* Marino Insce. v. 
North of Engrland Protecting: & Indemnity Assocn. (1926), 
42 T. L. R. 724. As to (3) Expld. The Aide, [1926J P. 211. 
.] — SeCf generally. Part 1., Sect. 2, ante. 


Sect. 3.— PERSONS TO WHOM PRINCIPLE 
APPLIES. 

8072. Owners ” — Whether unregistered as well 
as registered owners.] — The word “ owners ** in 
Merchant Shipping Act (Amendment) Act, 1862 
(c. 63), 8. 54, which gives limited liability in certain 
cases to “ the owners of any ship ** includes 
unregistered as well as registered owners. 

If the loss is occasioned by the actual fault of 
one of several part owners, his co-owners are 
not thereby precluded from a right to the limited 
liability given by Merchant Shipping Act (Amend- 
ment) Act, 1862 (c. 63). 

On July 24, C. junior, a registered part owner 
of a vessel, transferred his shares, by bill of sale, 
to C. senior. This bill of sale was not registered 
until after Nov. 22 on which day a collision teok 
place, 0. junior being on board & in command of 
the vessel as master. It was not denied that he 
personally was in fault. On a cause for limited 
liability being instituted by C. senior, & by all 
the registered owners of the vessel except C. 


junior : — Held : they were all entitled to the 
rivilege of limited liability given by ]Merchant 
hipping Act (Amendment) Act, 1862 (c. 63). — The 
Spirit op the Ocean (1865), Brown. & Lush. 
336 ; 6 New Rep. 450 ; 34 L. J. P. M. & A. 74 ; 
12 L. T. 239 ; 2 W. L. C. 192 ; 167 B. R. 388. 
Annotations : — ^Apld. Von Frooden v. Hull (1006), 75 L. J. 

K. B. 350. B^d. Tho Northumbria (I860), L. R. 3 

A. & E. 6 ; Tho Hopper No. 66, [1006] P. 34 ; The Yar- 
mouth, [1900] P. 203 ; Asiatic Petroleum Co. v, Lonuard*s 

Carrying Co., [1014] 1 K. B. 410. 

8073. .] — A vessel at the time of her 

launch, & before registration, is not a “ reco^sed 
British ship,** & cannot avail herself of the limita- 
tion of liability granted by Merchant Shipping 
Act (Amendment) Act, 1862 (c. 63), s. 64, for 
damage done by her to another vessel. 

Qu. : whether the limitation of liability clauses 
apply to the case of a shipbuilder under contract 
to build & launch safely before delivery. — The 
Andalusian (1878), 3 P. D. 182 ; 47 L. J. P. 
65 ; 39 L. T. 204 ; 27 W. R. 172 ; 4 Asp. M. L, C. 
22. 

8074. Validity of pass from Commis- 

sioners of Customs — 1894 Act, s. 23.] — The Comrs. 
purporting to act under above sect., granted a 
pass to pltfs.* vessel “ to make one voyage as a 
British unregistered vessel from the Port of 
London to Immingham.** While sailing under 
this pass, the vessel by her bad navigation caused 
three vessels, which belonged to some of defts., 
to come into collision whereby all three sustained 
damage. Pltfs. claimed to limit their liability 
in respect of tliis bad navigation of their vessel. 
Some of defts. alleged that*tho pass was invalid 
as no time was mentioned therein in accordance 
with above sect., so that the vessel could not be 
recognised as a British ship, & pltfs. could not 
limit their liability : — Held : the pass was valid, 
having been granted “ for the time . . . therein 
mentioned ** within the terms of above sect. — 
namely, for the time of the voyage, & pltfs. were 
entitled to limit their liability. — The Wills 
No. 66 (1914), 83 L. J. P. 162 ; 30 T. L. R. 676. 

Exemption from registration, see Part II., Sect. 2, 
ante. 

8075. Railway company — Contract In- 

volving land & sea carriage.] — Two vessels, tho 
Normandy & the Mary, came into collision. In 
consequence of the collision the Normandy sank 
at sea, & was lost, together with all her cargo, & 
some of the crew, & some passengers on board 
her were drowned ; & the Mary & her cargo were 
damaged. A damage suit was instituted in the 
Ct. of Admlty. by the owners of the Normandy 
against the Mary, Sc bail was given in the suit 
by the owners of the Mary in pursuance of an 
undertaking contained in a praecipe for a caveat 
warrant. A cross-suit was instituted in tho 
Admlty. Ct. against the Normandy by the owners 
of the Mary, & by the owners of the cargo of tho 
Mary ; the owners of the Normandy paid into 
ct. the amount in which the cross-suit was insti- 
tuted. Whilst these suits were pending, the 
owners of tho Normandy instituted in the Ct. of 
Admlty. a suit of limitation of liability, Sk^ before 
tho hearing of the damage suits, applied to the 
ct. for an order to stop all actions pending in re- 
lation to their liability for loss occasioned by the 


t. Registration in Fishing 

Boat RegUter sufficient.}— A British 
fishing boat registered only in the 
Fishing Boat Register under Part IV., 
6c not under Part I. of 1S04 Act, was a 
British ship ** registered under this 
Act ** within sect. 2 of tho Act, & 
consequently its owners were entitled 
to the limitation of liability for injury 


caused by the fault of the vessel con- 
ferred by sect. 603 of the Act. — 
CoupER V. Mackenzie (1006), 8 F. 
(Ot. of Sess.) 1202 ; 43 Sc. L. R. 416 ; 
13 S. L. T. 870.— BOOT. 


PART XVIII. SECT. 8. 

a. Owner of tug.] — Sincennes Mc- 


Nauohton Line, Ltd. v. MoCor- 
MiOK 6c Union Lumber C!o., Ltd. 
(Quo.) (1010), 10 Exoh. C. R. 35 : 45 
b. L. R. 302 ; 47 D. L. R. 483.— ()AN. 

b. .1 — Point Anne Quarries, 

Ltd. V. The M. F. Whalen, [10231 
1 D. L. R. 45. 1». C.— CAN. 
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collision. The ct. held that it had jurisdiction 
to entertain the suit for limitation of liability, & 
granted, upon terms, an order to stay all actions 
pending in any other ct. relating to the subject- 
matter of the suit. 

The order was served upon M., pltf. in an action 
at common law brought against the L. & S. W. 
Ry. Co., who were the owners of the Normandy 
to recover damages for the loss of goods, forming 
part of the cargo of the Normandy which had 
been received by the co. in London to be carried 
for M. from London to Jersey. Motion on behalf 
of M. to dissolve the order so far as it affected 
M. refused. — T he Normandy (1870), L. R. 3 
A. & B. 162 ; 39 L. J. Adm. 48 ; 23 L. T. 631 ; 
18 W. R. 903 ; 3 Mar. L. C. 519. 

Annotation : — Re!d. James v. S. W. Ry. (1872), L. R. 7 

Exch. 287. 

8076. .] — A passenger took a 

through ticket at a railway station from London 
to Guernsey. The sea part of the journey was 
performed in a ship belon^ng to the railway co., 
which came into collision with another ship dming 
the passage, causing a considerable delay, & the 
loss of the passenger’s luggage : — Held : the co., 
as sliipowners, were within the protection of 
Merchant Shipping Act, 1854 (c. 104), s. 504, 
which limits the liability of shipowners. 

Injunction accordingly granted to restrain an 
action at law by the passenger against the co. on 
the contract for the loss of his luggage. 

Other actions had been brought against the co. 
for damage to goods, for the loss of the ship which 
was run into & sunk, & for compensation for loss 
of life under Fatal Accidents Act, 1846 (c. 93) : 
— Held : the co. was entitled to injunction to 
stay these actions. — L ondon & South Western 
Ry. Co. v. James (1872), 8 Ch. App. 241; 42 
L. J. Ch. 337 ; 28 L. T. 48 ; 21 W. R. 151 ; 1 
Asp. M. L. C. 526, L. C. & L. JJ. 

Aruu}tati(m 3 : — Apld. Walilberg v. Yoimg (1876), 45 L. J. 

Q. B. 783. Consd. Doolan «. Mid. Hy. (1877), 2 App. 

Cas. 792. Apld. S.S. Ruapehu v. Green & Sillcy Weir, 

The Ruapehu, 119271 A. C. 523. 

8077. General manager of railway com- 

pany.] — A person described on the ship’s register as 
managing owner, who owns no share in the ship & 
acts as the paid manager of the shareholders, is not 
one of “ the owners ” within 1894 Act, s. 503, 
which allows “ the owners ” of a ship to limit their 
liability where damage or loss under certain cir- 
cumstances takes place without their “ actual 
fault or privity.” 

When a co., incorporated by Act of Parliament, 
have a general manager who represents the co. 
& when the co. own a ship, and have a paid 
manager for her, who owns no share in her, but is 
described on her register as managing owner, the 
proper deponent to make the usual affidavit 
verifying the statement of claim in an action for 
limitation of the liability of the co. as the owners 
of the ship, is the general manager & not the man- 
aging owner. — T he Yarmouth, [1909] P. 293; 
79 L. J. P. 1 ; 101 L. T. 714 ; 25 T. L. R. 746 ; 11 
Asp. M. L. 0. 331. « 

8078. Foreign vessels.] — ^The owners of a 

foreign vessel, which is found to blame for^ a 
collision with an English vessel beyond British 
jurisdiction, are entitled to have their liabihty 
limited under Merchant Shipping Act (.^lend- 
ment) Act, 1862 (c. 63), s. 54 .— The Albert 
( 1863), 3 New Rep. 217. ^ k ♦ 

8079. Vessel registered abroad but 


of English ownership.]— The Brinio (1891), 90 
L. T. Jo. 249. 

.]~^See 1894 Act, s. 503. 

8080. Charterers by demise.] — The 

charterer of a ship by demise who has control over 
her & navigates her by his own master & crew is 
“ owner ” of the ship within 1894 Act, ss. 503, 604, & 
entitled to the limitation of liability to damages 
conferred upon “ owners ” by those sects. — Sm 
John Jackson, Ltd. v. Blanche (Owners), The 
Hopper No. 66, [1908] A. O. 126 ; 98 L. T. 464 ; 
24 T. L. R. 384 ; 52 Sol. Jo. 334 ; 11 Asp. M. L. C. 
37 ; aiib nom. The Steam Hopper No. 66, 77 

L. J. P. 84, H. L. „ ^ 

Annotation : — Befd. Mersey Docks & Harbour Board v» 

Hay. 11923] A. C. 346. 

.]— See 1906 Act, s. 71. 

8081. Shipbuilders— Ships launched but not 

registered.] — T he Andalusian, No. 8073, ante. 

.]— See 1898 Act (c. 14), s. 1 ; 1906 
Act, ss. 70, 85. 

Dock & canal owners & harbour & con- 
servancy authorities.] — See 1900 Act, s. 2. 

8082. Dock owners — 1900 Act, s. 2 — 

Whether liability incurred must be connected with 
dock ownership.]— By the negligence of pltf.’s 
servants while engaged on work on the steamship 
City of Edinburgh in the Hornby Dock, belonging 
to the Mersey Docks ife Harbour Board, the vessel 
& her cargo were damaged by fire, & pltfs. were 
held liable, in damages. Pltfs. sought to limit 
their liability under above sect, on the ground 
that they were the owners of a dry dock at Garston : 
— Held : the liability being in no way connected 
with the fact that pltfs. were dockowners, they 
were not entitled to a decree of limitation of 
liability.— The City op Edinburgh, [1921] P. 
274 ; 90 L. J. P. 304 ; 125 L. T. 375 ; 37 T. L. R. 
468 ; 15 Asp. M. L. C. 234, C.A. 

Annotation : — Ezpld. & Distd. S.S. Ruapehu v. Green & 

Silley Weir, The Ruapehu, [1927] A. Cf. 523. 

8083. •] — Resps., ship re- 

pairers at Blackwall where they owned a dry dock, 
sought to limit their liability under 1900 Act, s. 2 
(1), in respect of damage caused by a fire which 
broke out on applt.’s vessel owing to the negligence 
of resp.’s servants while the vessel was being re- 
paired by them in the dry dock : — Held : the right 
to the limitation of liability conferred by 1900 Act, 
8. 2 (1), on dock owners by whom damage was 
caused without their actual fault or privity ^d 
not depend upon the quality of tlie act causmg the 
damage, but upon the area within which the act 
was done ; consequently the right was not con- 
fined to acts done by dock owners in tbeir cap^ity 
of dock owners, but extended to acts done by them 
in their capacity of ship repairers. — Ruapehu 
(Owners) v. Green (R. & H.) & Siliey Weir, 
Ltd., The Ruapehu, [1027] A. C. 523 ; 96 L. J. P. 
99 ; 137 L. T. 353 ; 43 T. L. R. 402 ; 71 Sol. Jo. 

330 ; 32 Com. Cas. 323, H. L. . 

Mentd. Buerger r. Now York Life Assco. 

(1927), 96 L. J. K. B. 930. 

Part ownors.] — See 1894 Act, s. 50 j, post* 


Sect. 4.— LOSSES IN RESPECT OF WHICH 
PRINOPIE APPLIES. 

See 1894 Act, s. 503. ^ 

8084. Subject-matter of loss — “Goods, meronan- 
dise or other things “—Passenger’s personal effects.] 


PART XVIIl. SECT. 4. 

0 . Manner of lo88^ Collision,]'^ 
The right to limit liability under 31 


Vlct. 0 . 68, B. 12, does not a 
oases other than those of colUMon, 
Sewell v. British Oowtmbia Towino 
& TRANSrORTATION OO., (188J), » 


to S. C. R. 527.— CAN. 


d, Qro88 negligence of owners — 

Ship lost hy fire— Injury to passenger.] 
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Sect. 4 . — Losses in respect of tohich principle ap- 
pliesJ] 

— shipowner is entitled to limit his liability in 
reject of the loss of passenger’s personal effects. 

I hold that “ other things ” [in 1804 Act, s. 503] 
includes the personal effects of the passengers on 
board the ship (Buckniix, J.). — The Stella 
(1899), 81 L. T. 235 ; 8 Asp. M. L. 0. 605. 

8085. .] — The words ** or other 

things whatsoever on board the ship,** in 1894 
Act, s. 603 (1) (6), include passengers’ luggage. — 
The Stella, [1900] P. 101 ; 69 L. J. P. 70 ; 82 
L. T. 390; 16 T. L. R. 306 ; 9 Asp. M. L. O. 66. 
Annotations : — Mentd. Pyman S.S. Co. u. Hull & Barnsley 

Ry., [1914] 2 K. B. 788 ; Travers 'v. Cooper. [1916] 1 K. B. 

73 : Nunan v. Southern Ry.. [1924] 1 K. B. 228. 

8086. Must be loss to which decree of limitation 
applicable.] — The Bernina, laden with iron ore 
under a charterparty, & bound for Cardiff, came 
into collision with the Bushire, & received so much 
damage that she was obliged to put into Lisbon. 
As the Bernina could not be repaired at Lisbon, 
her owners, in order to earn their freight, trans- 
shipped the cargo into three other steamers, only 
one of which arrived at her destination, the other 
two being lost through perils not excepted in the 
charterparty. Both the Bernina & the Bushire 
were to blame for the collision. The owners of 
the Bernina brought an action & obtained a decree 
for limitation of liability in respect of the collision. 
In an action by the charterer against the owners of 
the Bernina for the non-delivery of that portion 
of the cai^o which was lost : — H^ld : the decree 
of limitation of liability did no\ apply to the 
loss, & i)ltf. was entitled to recover. — The Bernina 
(1886), 12 P. D. 36 ; 56 L. J. P. 88 ; 56 L. T. 450 ; 
35 W. R. 214 ; 3 T. L. R. 175 ; 6 Asp. M. L. C. 112. 
Awwtation : — ^Refd. Harrowliig S.S. Co. r. Thomas, [1913] 

2 k. B. 171. 

8087. Manner of loss — ^Loss due to “Improper 
navigation “ — Improper navigation by other than 
master & crew.] — The limitation of the shipowner’s 
liability by Merchant Shipping Act (Amendment) 
Act, 1862 (c. 63), applies to all cases of improper 
navigation, whether the vessel improperly navi- 
gated be a stranger to the vessel injured, or bo 
towing her at the time, or be otherwise connected 
with her. 

This limitation of liability is “a ground of 
equitable defence ” within Jud. Act, 1873 (c. 66), 
s. 24 (2), & not a mere plea to damage. It is 
proper & necessary, therefoi^e, to claim relief under 
the sect, in the statement of defence. — Wahlberg 
V. Young (1876), 45 L. J. Q. B. 783 ; 24 W. R. 
847 ; 2 Char. Pr. Cas. 54. 

Annotation : — Apld. The Vigilant. [1921] P. 312. 

8088. Person for whom owner 

responsible.] — The words “ improper navigation ” 
Merchant Shipping Act (Amendment) Act 1862 
(c. 63), s. 54 (4), are not to be restricted to the 
negligent navigation of a vessel by her master & 
crew, for the statute includes all damage wrong- 
fully done by a ship to another whilst it is being 
navigated, where the wrongful action is due to the 
negligence of a person for whom the owner is 
responsible. Therefore when a vessel, owing to 
the negligence of a person on shore in overlooking 
the machinery, steered so badly that she came into 
collision with another vessel, &; the judge, in an 
^tion for limitation of liability, gave a decree 
in her favour : — HelA : such jud^ent was right 
& the statute applied to such a case. — The Wark- 
WORTH (1884), 9 P. D. 145 ; 63 L. J. P. 65 ; 61 


L. T. 668 ; 33 W. R. 112 ; 6 Asp. M. L. 0. 826, 
0. A. 

AnnoUUiona : — Conid. Canada Shipping Co. v. British 

Shipowners* Mutual ProteoUng Assoon. (188^, 22 Q. B. D. 

727 ; Smitten v. Orient Steam NaviM.tion Co. (IvOI), 2Z 

T. L. R. 359 ; The Fanny (1912), 28 T. L. R. 217. Bad. 

Oanniohael v. Liverpool Sailing Ship Owners* Mutual 

Indemnity Assocn. (1887), 19 Q. B. D. 242 ; Asiatio 

Petroleum Co. v, Lennard*s Carr^g Co., [1914] 1 K. B. 

419. 

8089. Improper casting off of tow 

rope.] — ^The Vigilant, No. 8069, ante. 

8090. Improper use of capstan on 

stationary vessel.] — By 1894 Act, s. 603 (1), 
“ Where any loss or damage is caused to any other 
vessel ... by reason of the improper navigation 
of the ship,” the owners of the ship, if not guilty 
of any default or privity, shall not be liable to 
damages beyond an aggregate amount not exceed- 
ing £8 for each ton of their ship’s tonnage. 

Pltfs., the Port of London Authority, owners of 
the barge Aide, sought to limit their liability to an 
amount based on the tonnage of the barge in 
respect of the amoimt of the damage caused by the 
Aide forcing another barge, the Tom Tit, on to the 
propeller of the steamship Ascania. At the trial 
of the damage action the Aide was held to blame, 
but it was left in doubt whether the man in charge 
of her did not derive some assistance in giving her 
the forward movement which did the damage 
from some men working a capstan on the P. L. A.’s 
grain sucker Turbo. Accordingly, in the present 
action, the owners of the Ascania contended that 
pltfs. had failed to establish that the damage was 
solely caused by the improper navigation of the 
Aide, & that therefore they were not entitled to a 
decree of limitation of liability at all, or, in the 
alternative, that they could only limit on the 
combined tonnage of the Aide the Turbo : — 
Held : 1894 Act, s. 503, gave relief in respect of 
improper navigation of a ship, & not in respect of 
negligence by individuals ; the improper use of a 
capstan on a stationary vessel did not constitute 
improper navigation on the part of that vessel ; 
& pltfs. were entitled to a decree of limitation of 
liaoility based on the tonnage of the Aide alone. — 
The Alde, [1926] P. 211 ; 95 L. J. P. 163 ; 130 
L. T. 187 ; 42 T. L. R. 721 ; 17 Asp. M. L. C. 157. 

8091. Negligence by individuals.] — The 

Alde, No. 8090, ante. 

8092. Loss must be without fault or privity of 
owner — Scope of exemption.] — (1) In an action 
for limitation of liability, where defts. raised an 
issue which was decided against them, the ct. 
ordered pltfs. to pay^ aU the costs of the action, 
except the costs incidental to the raising of such 
issue, as to which each party was to pay his own 
costs. 

(2) The words “ without their actual fault or 
privity ” are used. These seem to show an inten- 
tion to relieve the shipowner when damage has 
been caused by the fault of his servants & he him- 
self has not been in any w^ay to blame (Butt, J.). 
— The Warkwobth (1883), 9 P. D, 20 ; 63 

L. J. P. 4 ; 49 L. T. 716 ; 32 W. R. 479 ; 6 Asp. 

M. L. C. 194 ; on appeal (1884), 9 P. D. 145, C. A. 


Annotations: — As to (2) Consd. Asiatic Petroleum Go. v. 
Lennard’s Canyii^ Co., [1914] 1 E. B. 419. Reid. 
Smltton V. Orient Steam Navigation Co. (1907), 96 L. T. 


a. Oarmlcnaelr. Liverpool Bailing Bmp Owners' Mutual 

Indemnity Assocn. U887), 19 (j. B. D. 242 ; Canada 
Shipping Co. V. British Shipowners* Mutual Protecting 
Assocn. (1889), 22 Q. B. D. 727. 


8098. Effect on co-owners — Necessity for 

fault or privity of each.] — In an action against 


— ^Whero, in the circumstances, the 
only inference to be drawn Is that the 
owners were grossly negligent, the 


owners of the ship oannot invoke the 
limitation provided by ** Canada Ship- 
ping Act, *^ It. S. O. 1906, c. 113, s. 


921. — Dominion Fish CJo. v. Isbbster 
(1910), 43 S. C. H. 637 ; 31 C. L. T. 198. 
--CAN. 
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Boveral defis., as shipowners, for damage sustained 
by the loss of goods laden on board their ship, it 
was held that by 53 Geo. 3, c. 159, s. 1, they were 
not liable in that character beyond the value of 
the ship & freight due or to grow due, although the 
loss was occasioned by the misconduct of one of 
defts., who was both master & part owner. 

It seems that the true construction of the clause 
is this, that if you sue a sole owner, & the fault or 
privity were in him, he will be excluded from the 
protection of the statute ; but if you sue several 
owners, then the words apjplicable to that case 
are “ without the fault or privity of such owners,** 
the fair & true construction of which is, that there 
must be the fault or privity of each (Bayley J.). — 
Wilson v. Dickson (1818), 2 B. & Aid. 2 ; 106 
E. R. 268. 

Annotaiiona -Apld. The Volant (1842). 1 Win. Hob. 383 ; 
The. Spirit of the Ocean (1805). Brown. & Lush. 336. 
ReZd. Stoomvaart Maatschappy Nederland «. Peninfiiilar 
& Oriental Steam Navigation Co. (1882), 7 App. Cas. 
795 ; Lcnnard*8 Carrying (jo. v. Asiatic Petroleum Co., 
ri915] A. C. 705. Mentd. Cannan v. Meabum (1824), 1 
Bing. 465 ; Dobreo v. Schroder (1837), 2 My. & Cr. 489 ; 
Brown v. Wilkinson (1846), 15 M. & W. 391 ; The Mary 
Caroline (1848), 3 Wm. Rob. 101 ; R. v. CJlty of London 
Court Judge, [1892] 1 Q. B. 273. 

8094. Master part owner.] — Wilson 

V. Dickson, No. 8093, ante, 

8095. .] — ^The Volant (1842), 

1 Wm. Rob. 383 ; 1 Notes of Cases, 603 ; 7 L. T. 
509; 6 Jur. 540 ; 160 E. R. 616. 

Anru)taiionft : — Consd. The Dictator, [18921 P. 304. Refd. 
The Mary Caroline (1848), 6 Notes of Cases, 536 ; Tho 
Mellona (1848), 0 Notes of Cases, 02 ; Harmer v. Bell, The 
Bold Bucclcugh (1851), 7 Moo. P. C. C. 207 ; The Temi- 
scouata (1855), 2 Eoc. & Ad. 208 ; The Milan (1861). 5 
L. T. 590 ; Tho St. Olaf (1860), L. R. 2 A. & E. 360 ; 
Tho Freedom (1871), 25 L. T. 392 ; Tho Leon (1881), 6 

P. D. 148 ; Laws v. Smith, Tho Rio Tinto (1884), 9 App. 
Cas. 356; R. v. City of London Court Judge, [18921 1 

Q. B. 273. Mentd. The Nostra Sonora del Carmino 
(1854), 1 Eco. & Ad. 303 ; Tho Heinrich Bjorn (1885), 10 
1». D. 44 ; Tho C<dla (1888), 57 L. J. P. 55 ; The Africano, 
[1894] P. 141 ; Moran, Galloway v. Uzielli, [19051 2 K. B. 
555 ; The Joannis Vatis (No. 2), [1922] P. 213. 

8096. .] — The Spirit of the 

Ocean, No. 8072, ante, 

8097. .] — In an action by ship- 

ovmers to limit their liability in respect of a 
collision with their vessel, & where it appeared 
that the master, who was on board at the time of 
the collision, was a part owner, & the collision 
occurred without the negligence or privity of the 
remainder of the owners, they have a right to 
have their liability limited, with a reservation of 
any right of action there may be against the 
master personally in respect of his negligence. — 
The Cricket, The Endeavour (1882), 48 h, T. 
535 ; 5 Asp. M. L. C. 53. 

8098. Master on board but not 

in charge.] — In a cause of limitation of liability 
under Merchant Shipping Act (Amendment) Act, 
1862 (c. 63), s. 54, arising out of a collision, pltfs. 
alleged that the collision occiuTed without their 
fault or privity. It was proved that the master, 
who was also part owner of the vessel sued, was 
on board at the time of the collision, but not on 
deck, the vessel being then in charge of the second 
mate & a coasting pilot : — Held : under these 
circumstances there was no obligation upon the 
master to be on deck ; the fact of his being part 
owner was no reason for chargng the other owners 
with blame ; & the fact of his being on board at 
the time of the collision was not in itself sufficient 
to show that it occurred with his “ fault or 
privity.** — The Obey (1866), L. R. 1 A. & E. 102 ; 
12 Jur. N. S. 817. 

Annotation .-~Apld. Tho Kmpusa (1879), 5 P. D. 6. 

gOQ 9 . -J — Unseaworthiness of ship— Negligent 
overheating of non-insulated stove.]— -Owing to the 


negligence of tho crew in overheating a stove, a 
fire broke out on board deft.’s ship, & pltfs.* cargo 
was damaged. Pltfs. alleged that the ship was 
unseaworthy in that the stove was placed too near 
to a bulkhead without any means of insulation, & 
as deft, must be taken to be “ privy ** to the 
position of the stove, he could not rely upon 1894 
Act, 8. 502 (1), by which the owner of a British 
seagoing ship is not liable to make good any loss 
or damage happening “ without liis actual fault or 
privity ** to goods damaged “ by reason of fire 
on board the ship.** Secondly, pltfs. contended 
that a great part of the damage was due to smoke & 
to water used to extinguish the fire, which was not 
damage included in the statute : — Held : (1) deft, 
could claim the statutory exemption from liability, 
for the stove was perfectly safe if properly used, 
&, therefore, the vessel was seaworthy & deft, 
not in fault or “ privy ** to the negligence of the 
crew ; (2) damage by smoke & by water used in 
putting out a fire is damage “ by reason of fire *’ 
within the meaning of the statute. — The Diamond, 
[1906] P. 282 ; 75 L. J. P. 90 ; 95 L. T. 550 ; 10 
Asp. M. L. C. 286. 

Annotaiion : — Reid. Asiatic Petroleum Co. v, Leimard*8 

Carrying: Co., [1914] 1 K. B 419. 

8100. Liability for neglect of manager.] 

— -A colhsion occurred between the Fanny &> the 
Lily Green due to the former breaking adrift from 
her moorings ; in a collision action the Fanny 
w^as held solely to blame. Pltf., the owner of the 
Fanmjy now sought to limit his liability under 
1894 Act, s. 503. The judge held that pltf., who 
was an old man of eighty years of age & had been 
.confined to his house for eight years, was not 
entitled to limit his liability, on the ground that 
he was in fault in having appointed an incompetent 
person as manager. On appeal : — Held : there 
was no evidence that the manager appointed by 
pltf. was incompetent, A pltf. was entitled to limit 
his liability. — The Fanny (1912), 28 T. L. R. 
217 ; 66 Sol. Jo. 289, 0. A. 

Annotation Erfa. Asiatic Petroleum Co. v, Lcnnard*B 

Carrying Co., [1914] 1 K. B. 419. 

8101. Absence of proper ground 

tackle.] — ^An unfinished vessel was sent by pltfs., a 
finn of shipovTiers A shipbuilders who built the 
vessel, from Bristol to Cardiff to have her engines 
put on board. She liad no iiawse pipes or windlass, 
no chain cable, &; only one anchor & about 48 
fathoms of 4i-inch wire rope. She was sent to 
Cardiff in tow of two tugs, & pltfs. had arranged 
for her to be brought bade to Bristol in tow of two 
tugs. The second tug did not arrive, & pltfs.* 
marine supei'intendent decided te start with only 
one tug. The weather was then a moderate gale. 
After the towage started the weather got worse, 
the tug’s tow rope parted, the one anchor was let 
go but failed to hold, A the vessel drifted across 
the bows of a sailing ship at anchor & damaged 
her. Pltfs. sought te limit their liability for the 
collision under 1894 Act, s. 503, which provides 
that whei'e without the actual fault or privity of 
the shipowners damage is caused to another vessel 
by reason of the improper navigation of the ship, 
they shall not be liable to damages beyond an 
aggregate amount not exceeding £S for each ton 
of their ship*s tonnage : — Held : although pltfs. 
contemplated that the voyage would be made with 
two tugs, the vessel ought not to have been sent 
across without hawse pipes or proper ground tackle, 
& the absence of proper ground tackle was the 
real cause of the collision; as pltfs. were ship- 
owners as well as builders, they must be taken to 
have had knowledge as to what constitutes sea- 
worthiness ; they had not therefore discharged 
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Sect 4 . — Losses in respect of which principle applies. 

Sect. 5 ! Suh^sects. 1, 2, 8, 4 5.] 

the onus upon them of establishing that the 
collision happened without their actual fault or 
privity ; &, accordingly, they were not entitled 
to a decree of limitation of liability. — ^T hb Bristol 
City, [1921] P. 444 ; 91 L. J. P. 6 ; 126 L. T. 80 ; 
37 T. L. R. 901 ; 16 Asp. M. L. C. 390, O. A. 

8102. Non-latent defect.] — ^Pltfs. 

chartered from defts. a steamer to carry sugar 
from Java to the United Kingdom, a clause in the 
charterparty providing that defts. should not be 
answerable for any loss or damage arising from 
any latent defects in macliinery or hull not result- 
ing from want of due diligence by the owners of 
the ship. Before the voyage defts. sent the ship 
to repairers for overhaul, & a representative of 
defts. watched the repairs, but on the voyage 
water got into the hold through a corroded valve 
&; damaged the sugar. In an action for damages 
owing to unseaworthiness : — Held : in fact the 
ship was unseaworthy, the defect was not latent 
within the meaning of the above clause, &, even 
if it was latent, it could have been discovered by 
due diligence, & the clause was no protection, 
but defts. were entitled to have their liability 
limited und^ 1894 Act, s. 503. — London Rangoon 
Trading Co., I/td. v. Elt.erman Lines, liTD. 
(1923), 39 T. L. R. 284 ; 14 Lloyd, L. R. 497. 

Annotation : — ^Befd. Angllss (Australia) Proprietary v. 

Peninsular & Oriental Steam Navigation Co., [1927] 2 

K. B. 456. 

8103. Unseaworthines? avoidable with 

special precaution.] — ^A ship of the ‘ turret ** type 
was chartered for a voyage from New York to 
China tmder a charterparty which incorporated 
the Harter Act of the United States. That Act 
provided that if the owners exercised due diligence 
to make the vessel in all respects seaworthy & 
properly manned they should not be held re- 
sponsible for lo&s resiilting from faults or errors 
in navigation or in the management of the ship. 
The charterers shipped a cargo under bills of 
lading which incorporated the Harter Act & also 
contained a clause exempting the owners from 
loss occasioned by “ accidents of navigation of 
whatsoever kind, even when occasioned by the 
negligence, default, or error in judgment of the 
. . . master . . . not resulting, however, in any case 
from w'ant of due diligence by the owners of the 
ship.” 

Shortly after leaving New York the master 
ordered two water tanks to be emptied, with the 
result that the ship capsized & sarii. Nine years 
previously, after the loss of a sister ship by capsiz- 
ing, the builders had sent to the owners a series 
of instructions for loading the ship, including an 
instruction that when she was loaded with a homo- 
geneous cargo, as on the voyage in question, the 
water ballast tanks were to be filled. The owners 
had never communicated these instructions to the 
master, who was a competent seaman with long 
experience of turret ships: — Held: (1) the ship 
was inherently unseaworthy in certain not im- 
probable conditions unless special precautions 
were taken, which it was the duty of the owners to 
enjoin as being required by the structure of their 
ship, & the owners were therefore liable for the 
loss of the cargo ; (2) the owners were not entitled 
to the limitation of liability prescribed by 1894 
Act, 8. 503, as they had failed to prove that the 
loss occurred without their actual fault or privity. 
— Standard Oil Co. of New York v, Cian 
Line Steamers, Ltd., [1924] A. C. 100; 93 
L. J. P. C. 49 ; 130 L. T. 481 ; 40 T. L. R. 148 ; 


68 Sol. Jo. 234 ; 16 Asp. M. L. 0. 273 ; 29 Com. 
Cas. 76, H. L. 

Annotation: — ^Rtfd. Rio Tinto Co. v. Seed Shipping Co. 
(1026), 134 L. T. 764. 

See, also, 1894 Act, ss. 606, 508. 


Sect. 6.— STATUTOTY LIMITS OF UABIUTY. 

Sub-sect. 1. — In General. 

See 1894 Act, s. 603 (1) ; 1900 Act, s. 1. 

See Admiralty, Vol. 1., pp. 228-230, Nos. 1535- 
1553. 


Sub-sect. 2. — Dock and Canal Owners and 
Harbour and Conservancy Authorities. 
See 1900 Act, s. 2. 

8104. Dock owner acting as ship repairer — 
Damage caused by negligence as repairer.] — Rua- 
pehu (Owners) v. Green (R. & H.) & SujiEY 
Weir, IjTd., The Ruapehu, No. 8083, ante. 


Sub-sect. 3. — Pilots. 

See 1894 Act, s. 620 ; Pilotage Act, 1913 (c. 31), 
8. 35, & Part XVI., Sect. 4, sub-sect. 2, C. (b), 
ante. 


Sub-sect. 4. — Distinct 

8105. Necessity for separate act of negligence — 
Collision with two vessels one after the other — 
First collision substantial cause of second.] — Where 
a ship comes into collision with two vessels one 
after the other, there being a short interval 
between the two collisions, the shipowner will be 
entitled to limit his liability to £8 per ton, there 
being no loss of life, if the first collision is the 
substantial & efficacious cause of the second, & 
there is no separate act of negligence on the part 
of those in charge of pltfs.* ship in respect of the 
second collision. — The Creadon (1886), 54 L. T. 
880 ; 5 Asp. M. L. C. 585. 

Annotation: — Apprvd. The Schwan, The Albano, 11892]’; P. 

419. 

8106. .] — By reason of the im- 

proper navigation of a steamship she ran into & 
damaged a ship, & immediately afterwards ran into 
& sank a steam tug which was near the ship & 
about to take the ship in tow. In a suit for 
limitation of liability instituted on behalf of the 
owner of the steamship : — Held : the whole of the 
damage so caused by such improper navigation 
as aforesaid to the ship & steam tug &; goods on 
board the ship & steam tug was caused sub- 
stantially at same time & on same occasion, & 
pltf., who was entitled to have his liability limited 
according to Merchant Shipping Act (Amendment) 
Act, 1862 (c. 63), s. 54, was entitled to have his 
liability in respect of the whole of such damage 
limited to an amount not exceeding £8 per ion for 
each of his steamship’s tonnage. — The Rajah 
(1872), L. R. 3 A. & E. 539 ; 41 L. J. Adm. 97 ; 27 
L. T. 102 ; 21 W. R. 14 ; 1 Asp. M. L. C. 403. 

8107. Second collision due to Improper 

navigation.] — The steamship S., having negligently 
starboarded across the bows of the steamship A., 
continued imder her starboard helm Sc collided 
with the D., & by her starboarding caused the A, 
to collide with the M. The S. limited her liability 
in respect of the damage caused by her improper 
navigation on the occafilon of the collision between 
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her &; the i>., & sought to make the owners of the 
A, claim against the fund in the limitation action 
on the ground that both collisions were caused 
by the same improper act of navigation, viz. the 
starboarding : — Held : the S. had time & oppor- 
tunity to correct the starboarding before striMng 
the I)., & the damage to the 2>. happened on a 
distinct occasion from the damage to the A» by 
collision with the M., & therefore the S» was 
separately liable over & above the fund paid into 
ct. in the limitation action. — The Schwan, The 
Albano, [1892] P. 419 ; 69 L. T. 34 ; 8 T. L. R. 
425 ; 7 Asp. M. L. C. 347, O. A. 

Annotaiions : — Refd. The Merchant Prince (1892), 8 T. L. R. 

430 ; The Benue, [19161 P. 88. 


SuB-SEGT. 5 . — Calculation op Tonnage. 

See 1894 Act, ss. 79-84, 503 (2); 1906 Act, 
8. 69 ; 1907 Act, s. 1. 

8108. Conclusiveness of register.] — The owners 
of a German steam vessel instituted an action under 
Merchant Shipping Act (Amendment) Act, 1862 
(c. 63), s. 54, to limit their liability for damages 
occasioned by a collision. The vessel had three 
decks, & her crew were berthed below the spar 
deck. By Order in Council dated June 26, 1873, 
made under Merchant Shipping Act (Amendment) 
Act, 1862 (c. 63), s. 60, it was directed that German 
steamships measured after Jan. 1, 1873, should 
deemed to be of the tonnage mentioned in their 
registers in the same manner, & to the same extent, 
as the tonnage denoted in the certificate of registry 
of British ships was deemed to be their tonnage. 
In the register of this ship the crew space was 
deducted: — Held: (1) the Order in Council of 
June 26, 1873, did not make the certificate of 
registry conclusive evidence of the tonnage or of 
the propriety of deducting the space solely appro- 
priated for berthing the crew ; (2) under Merchant 
Shipping Act, 1854 (c. 104), s. 21 (4), a closed in 
space solely appropriated to the berthing of the 
crew is to be excepted in estimating the tonnage 
only when it is on the upper deck & not when it is 
between the spar deck & the tonnage deck ; (3) the 
crew space cannot in the case of a foreign, any 
more than of a British ship, be deducted under 
“Merchant Shipping Act, 1867 (c. 124),“ s. 9, 
unless the provisions of that sect, as to inspection 
by a surveyor appointed by the Board of Trade^ 
& the other conditions therein contained, have 
been complied with, therefore, as in the present 
case these conditions have not been complied 
with, the space appropriated for berthing the crew 
must not be deducted. — The Franconia (1878), 
3 P. D. 164 ; 39 L. T. 57 ; 27 W. R. 128 ; 4 Asp. 
M. L. C. 1, C. A. 

Annotatums :^An to (2) Expld. The ^nzibar, [1892] P. 233. 

As to (3) Expld. The Palermo (1884). 10 1\ D. 21. Con^. 

The Petrol, [1893] P. 320. Apld. The Cathay (1900). 69 

L. J. P. 89. Generally, Mentd. The Georg (1894), 71 L. T. 

22 . 

3109. .] — In an action for limitation of 

liability, the gross tonnage in the case of a British 
vessel will bo taken as shown by her certificate of 
registry, or in the case of a foreign vessel, to which 
an Order in Council made under 1894 Act, s. 84 (1), 
applies, by her certificate of registry or other 


national papers, without any necessity for adducing 
a certificate under sect. 81 respecting the double 
bottom for water ballast. — The Cordi l le ra s, 
[1904] P. 90 ; 73 L. J. P. 13 ; 89 L. T. 673 ; 9 
Asp. M. L. C. 506. ^ 

8110. At time of collision.] — In a suit of 

limitation of liability in respect of damage arising 
from a collision, the shipowners clfidmed deduc- 
tions on account of crew space which appeared 
on the register of their vessel at the time of their 
application for a decree : — Held : they were not 
entitled to the benefit of any deductioi^ not 
appearing on the register in force at the time of 
the collision. — The John McIntyre (1881), 6 
P. D. 200 ; 30W. R.276. ^ ^ 

8111. .] — The tonnage in respect of 

which shipowners are entitled to limit their liability 
under Merchant Shipping Act (Amendment) Act, 
1862 (c. 63), 8. 54, is the tonnage appearing on the 
ship’s register which was in force at the time of 
collision. — The Dione (1885), 52 L. T. 61 ; 5 
Asp. M. L. C. 347. 

3112 . Admission of evidence to prove 

incorrectness.] — Ih an action for limitation of 
liability the ct. admitted evidence to prove that 
the tonnage of pltf.’s ship was greater than 
appeared from her register. — The Recepta (1889), 
14 P. D. 131 ; 58 L. J. P. 70 ; 61 L. T. 698 ; 6 
Asp. M. L. C. 433. 

Ammtolion : — Mentd. Brierley v. Brlorley & Williams (1918), 

34 T. L. K. 458. 

8113. Deductions from gross tonnage — ^Whether 
crew space deducted.] — The Franconia, No. 8108, 

ditte* 

3114. .] — The John McIntyre, No. 


8110, ante. 
8115. 


.] — The owners of a foreign ship 

with a closed in space on the upper deck solely 
appropriated to the berthing of the crew, are 
entitled, in limiting their liability, to deduct such 
space under Merchant Shipping Act, 1854 (c. 104), 
s. 21, sub-s. 4, though the provisions of the Mer- 
chant Shipping Act, 1867 (c. 124), s. 9, have not 
been complied with. — The Palermo (1884), 10 
P. D. 21 ; 64 L. J. P. 46 ; 52 L. T. 390 ; 33 W. R. 
643 ; 5 Asp. M. L. C. 369. 

Annotaiions: — Consd. The 

Petrel. [1893) P. 320. Expld. The CJathay (1900), 69 
L. J. P. 89. 

3115 . .] — If the requirements of 

Merchant Shipping Act, 1867 (c. 124), s. 9, are 
complied with, shipowners in limiting their liability 
are entitled to deduct crew space from the ^oss 
tonnage. — The Petrel, [1893] P. 320 , 62 L. J. P. 
92 ; 70 L. T. 417 ; 9 T. L. R. 566 ; 7 A^;p. M. L. C. 

l^w-o/a/i'oS .-^entd. Yoimgr v. Hoffman Manufacturinfir 
af 0907), 76 l” J. K. B. 993 ; Coldrick v. Partridge. Jones 
(1909), 78 L. J. K. B. 452. 

3117 , .] — The effect of the wor^ 

“ certified under the regulations scheduled to this 
Act with regard thereto ’’ in 1894 Act, s. 5()3 (2) (a), 
is, in cases of limitation of liability, to limit the 
right to deduct crew space from the gross tonimge 
of the ship, whose owners are seeking to limit their 
liability, to cases where the certificate mentioned 
in the tliird paragraph of the Sixth Schedule to 
the Act has been given by a surveyor of slups under 
the Act to the Collector of Customs, at the time 
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81181. Deductions from gross t^nMe 
— Whether crew space deducted.]^lii 

Amendment Act, 1862, s. 64, the owner 
of the vessel In fault is entitled to 
deduct the berthage of 
Burrell v, Simpson & Co. (1877), 4 
R. (Ct. of Seas.) 177.— SCOT. 


0, Foreign ship with 

foreign ceriificaie of wieo«ure?»e»U.]— 
The owners of a Danish vessel with a 
Danish oortlllcate setting forth her 
measurements, including the toimage 
taken up by crow space, were not en- 
titled In ascertaining the toima^ of the 
vessel for the purpose of 1894 Act, s. 
503, to deduct tho tonnage sot forth 
in tho oertifleate as taken up by crow 


space, in respect that the sp^e so sot 
forth had not been oertlfled by one of 
tho surveyors under the Act as required 
by Sched. VI. — Det Forendb D^ip- 
SKIPS Selskab t). Soi^vii^ 

EiJOK & ZooN (1905), 7 1. ^. of 
Sobs.) 739 ; 42 So. L. R. 439; 12 
S. L. T. 812.— SCOT. 

f. Whdher engine room space 

dedMc<cd.l— W aldie Brothers. Ltd. 
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when the ship is registered or re-registered as a 
British ship. — The Cathay (1900), 69 L. J. P. 
89 ; 82 L. T. 823 ; 16 T. L. B. 381 ; 9 Asp. 
M. L. C. 100. 

8118. Whether navigation spaces deducted 

— Steamship.] — In an action for limitation of 
liability, the owner of a steamship, in calculating 
the gross tonnage upon which his statutory liability 
in damages, under Merchant Shipping Act (Amend- 
ment) Act, 1862 (c. 63), s. 64, is based, cannot 
deduct the navigation spaces mentioned in Mer- 
chant Shipping (Tonnage) Act, 1889 (c. 43), 
s. 3 (6), (i), (ii).-— The Umbilo, [1891] P. 118 ; 60 

L. J. P. 7 ; 64 L. T. 328 ; 39 W. R. 336 ; 7 Asp. 

M. L. C. 26. 

Annotations: — Distd. Tho Zanzibar, [1892] P. 233. Consd. 
The Petrel, [1893] P. 320. Diitd. Tho Pllfirrim. [1896] P. 
117. I 

8119. Sailing ship.] — In an action for 

limitation of liability ; — Held : the owner of a 
sailing ship, in calculating the re^stered tonnage 
upon which his statutory liability in damages 
under Merchant Shipping Act (Amendment) Act, 
1862 (c. 63), s. 54, is based, can deduct the naviga- 
tion spaces mentioned in Merchant Shipping 
(Tonnage) Act, 1889 (c. 43), s. 3 (1) (a) (6) (i), (ii). — 
The Pilgrim, [1895] P. 117 ; 64 L. J. P. 78 ; 
HR. 718. 

See^ now, 1894 Act, s. 503 (2) (a). 

8120. Double bottom for water ballast.] — 

In an action for limitation of liability, the owner 
of a ship which is constructed with a double 
bottom for water ballast is entitled, in calculating 
the gross tonnage upon which his statutory liability 
in damages is based, to avail himself of the pro- 
visions of Merchant Shipping (Tonnage) Act, 1889 
(c. 43), s. 5, & measure to the upper side of the 
inner plating of the double bottom, so as to exclude 
the space between the inner & outer plating. — 
The Zanzibar, [1892] P. 233 ; 61 L. .1, P. 81 ; 
68 L. T. 297 ; 40 W. R. 702 ; 7 Asp. M. L. C. 268. 
Annotation : — Consd. The Cordilleras, [1904] P. 90. 

8121. .] — The Cordilleras, No. 8109, 

ayiie. 


Navigation. 

sufficient to describe pltfs. on the writ as “ The 
owners of the ship or vessel,” for, the action being 
one for personal relief, the names of the owners 
of the vessel at tho time of the collision should be 
set out on the face of the writ. — The Inventor 
(1906), 93 L. T. 189 ; 10 Asp. M. L. 0. 99. 


Sub-sect. 2.— -Admission of Liability. 

See 1894 Act, s. 604 ; 1900 Act, s. 2 (3). 

8124. Necessity for.] — In a bill filed under the 
provisions of the Merchant Shipping Act, 1854- 
(c. 104), to stay actions in other cts. for damage 
occasioned by a collision with pltf.’s ship, & to 
have the alleged damage ascertained, pltf. must 
aver that he has incurred liability in respect of 
some damage. — H ili. v, Audus (1866), 1 K. & J. 
263 ; 3 Eq. Rep. 422 ; 24 L. J. Ch. 229 ; 24 
L. T. O. S. 261 ; 3 W. R. 230 ; 69 E. K. 456. 
Annotations : — Refd. Tho Amalia (1863), Brown. & LiiBh* 

161 ; The Normandy (1870), L. R. 3 A. & E. 152 ; James 

V, S. W. Ry. (1872), L. R. 7 Exch. 287. 

8125. .] — Defts. in a collision cause in which 

their ship was under arrest, having instituted a 
suit for limitation of liability, the ct., upon the 
motion of pltfs. in the limitation suit, ordered the 
ship to be released, on payment into ct. in that 
suit of the aggregate amount of £16 per ton of the 
registered tonnage of the ship, & of a sum to cover 
interest Sz> costs, & did not require that pltfs. in 
the limitation suit should admit liability before 
ordering the release. — T he Sisters (1876), 32 
L. T. 837 ; 2 Asp. M. lu C: 689 ; subsequent pro- 
ceedings (1876), 1 P. D. 281. 

8126. .J — Waiilberg v. Young, No. 8087, 

ante, 

8127. .] — Defts. admitted liability in respect 

of damage to property & loss of life, but no claim 
had been asserted in respect of loss of life. The 
ct. ordered all proceedings against the ship to be 
stayed upon defts. paying in the value of the ship 
at the rate of £8 per ton, & giving bail for the rest 
of the value at £16 per ton. — T he Clutha (1876), 
45 L. J. P. 108 ; 36 L. T. 36 ; 3 Asp. M. L. C. 226. 


Sect. 6.— PROCEDURE. 

Sub-sect. 1. — In General. 

See, generally, Admirai.ty, Vol. I., pp. 228-230. 

How proceedings begun.] — See 1894 Act, s. 504 ; 
1900 Act, s. 2 (3). 

Jurisdiction of court.] — See Admirai^ty, Vol. I., 
pp. 149-161, Nos. 571-682. 

8122. Contents of writ — Description of owners.] 
— In an action for limitation of liability, though 
strictly the names of all pltfs. who are seeking to 
limit their liability should be stated in the writ, 
it is sufficient in the writ to describe pltfs. as the 
owners of the vessel, provided that, the affidavit 
made in support of the claim & the certified copy 
of the ship’s register exliibited thereto show 
clearly who are the owners at the date of the 
collision. — ^Thb Blanche (1904), 21 T. L. R. 146. 

8123. .] — ^V^ere the owners of a 

vessel seek to limit their liability in respect of a 
collision under 1894 Act, ss. 503, 604, it is not 

V, FULLUM ft FTTZOERALD (1909), 12 
Exch. C. R. 325.~OAN. 

g. Registered tonnage-^Wiih •* engine 
room space ** — Meaning of “ engine 
room sjxice/*i — Utld : the words 
space” in R. 8. C. 

]®06, c. 113, as amended by 13-14 
Geo. V. c. 35, B. 9, ere wide enough to 


Sub-sect. 3. — Distribution op Proceeds. 

Sec 1894 Act, s. 503 ; 1900 Act, s. 1. 

8128. Whether distribution stayed — Pending 
ascertainment of claim.] — In Feb. 1917, two 
Norwegian vessels, the C, & the K, O., came into 
collision & the C, sank. In Mar. 1917, the owners 
of the cargo laden on board the C, began an action 
against the owners of the K, O, in the Admlty. 
Ct. The action was heard in May, 1919, when 
both vessels were pronounced to blame, & accord- 
ingly it was adjudged that pltfs. were entitled 
to receive a moiety of the amount of their damage 
from defts. Thereupon defts., the owners of the 
K, O,, commenced a limitation action against the 
owners of the C., the owners of her cargo, & all 
persons claiming to have received damage by reason 
of the collision. This action was hear<^ in Feb. 
1920, when a decree was pronounced limiting the 
liability of the owners of the K, O, to £S per ton 
on the registered tonnage of the K, O, calculated 
in accordance with the provisions of 1894 Act. 


cover the boilers appurtenant to the 
engines whether they are actually in 
the same compartment or not, which 
arrangement is primarily one of 
convenience ft would vary according 
to the size ft oonstmetion of the vessel. 
— East Asiatic Oo., Ltd. v. The 
(J niLOOT [1926] Exch. 0. R. 172 ; 


[1925] 2 W. W. R. 643.-OAN. 

PART XVIII. SECT. 6, SUB-SEOT. 8. 

h. Priority among claimants — 
Claims paripassyr-Unaencriters of ship, 
cargo owners db seamen .] — Burrell i>. 
Simpson ft Oo. (1877), 4 R. (Ot. of 
.) 177.-~SOOT. 
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The decree provided that all claims were to be 
brought in within three months & that claims not 
BO brought in would be excluded from sharing 
in the limitation fund. Claims were liled by the 
owners of the cargo on the C., but although the 
owners of the C. entered an appearance they took 
no further steps in the limitation proceedings. 
Meanwhile, however, in Feb. 1919, the owners 
of the C. had commenced an action in Norway 
against the owners of the K. O. & in June, 1920, 
when the reference was held in the limitation 
proceedings & the registrar made his report, the 
trial of the Norwegian action was still pending. 
The owners of the K. O, accordingly took out a 
summons asking that the report be not confirmed 
& that they might have leave to file a claim against 
the fund in respect of any liability they might 
incur under the Norwegian proceedings. The 
judge declined to iiostpone the distribution of the 
fund & dismissed the summons. Pltfs., the 
owners of the K, O., appealed : — Held: (1) pltfs, 
had no absolute right under the limitation sects, 
of 1894 Act to have the distribution of the fund 
stayed & to bring forward a claim when asciu*- 
tained ; (2) limitation proceedings do not con- 

template claims by pltfs., & the owners of the 
K. 0. could not file a claim against the fund in 
their own right ; (3) had an application been 

made in proper form the ct. would have had a 
discretion to extend the time before distributing 
the fund, in order to allow pltfs. to ascertain 
their liability under the pending Norwegian judg- 
ment & to apply to the ct. to adjust the distribution 
of the fund so that pltfs. might obtain credit 
for the amount payable under the Norwefpan 
judgment ; (4) having regard to the lapse of time 
& to the fact that limitation proceedings con- 
template that claims shall be brought in promptly 
He the distribution of the fund not be unreasonably 
delayed, the ct. had rightly exercised its discretion 
in 1 ‘efusing to postpone the distribution of the 
fund. — The Kronprinz Olav, [1921] P. 52; 
90 L. J. P. 398 ; 125 L. T. 084 ; 15 Asp. M. L. 0. 
312, C. A. 

Annotaiion : — As to (1) Befd. Tlio Coaster (1922), 91 L. J. P. 

14,0. 

8129. Priority among claimants — Life claims & 
claims for goods — Assessment of life claims as If 
liability unlimited.] — Where the owner of a vessel 
which has wrongfully occasioned the loss of several 
of the crew of another vessel institutes proceedings 
under Merchant Shipping Act, 1854 (c. 104), s. 514, 
that the amount of their liability may be deter- 
mined, the damages sustained by the families of 
the deceased seamen are to be ascertained in the 
same way as if the liability of the owners were 
unlimited ; & if that amount exceeds the liability 
of the owner in respect of the tonnage of the ship, 
then the whole amount of his liability is to be 
distributed rateably among them. The statutory 
limit of £30 as the amount of damages payable 
in respect of each family by sect. 510 of the Act, 
applies only to damages assessed under inquiries 
instituted by the Board of Trade. — G laholm v. 
Baricer (1800), L. B. 2 Kq. 598 ; » 

14 L. T. 880 ; 12 Jur. N. S. 764 ; 14 W. B. 1006 ; 

2 Mar. L. C. 380. . .. . v - 4 ^ 

gl 30 . .] — Pltfs. m an action to limit 

their liability paid mto ct. the sum of £7 ,802 Os, lOd , 
being the amount of their statutory liability at tlie 
rate of £15 per ton. The amount so paid into ct. 
being insufficient to satisfy in full claims egai^t 
pltfs. in respect of loss of life & loss of goods, the 
registrar, by his report, found that the clamant® 
in respect of loss of life were entitled to be paid 
out of the sum in ct, an amount equal to £7 per 


ton, & that they & the claimants in respect of loss 
of goods should rank pari passu against the bala^e 
representing £8 per ton. On objection to the 
report : — Held : the report was right, the ct. 
had power to marshal the assets, & the claimants in 
respect of loss of goods had no right in pnon^ 
to the claimants in respect of loss of life agaii^ 
the sum representing £8 per ton ; Sg in the sp^ial 
circumstances of the case, the costs of objec^on 
to the report must be borne by pltfs. — ^T he Vic- 
toria (1888), 13 P. D. 125 ; 57 L. J. R 103 ; 69 
L, T. 728 ; 37 W. B. 62 ; 6 Asp. M. L. C. 335. 

Annotaiion : — Consd. Mersey Docks &; Harbour Board v. 
Hay, [1923] A. C. 345. 

8131. Where no proceedings for 

limitation taken— 1894 Act, ss. 503, 504.]— Uffie^ 
a shipowner has taken proceedings under 1894 
Act, s. 504, to limit his liability, s. 503 of that Act 
does not affect the rights inter se of claimants 
in respect of loss of life & personal injuries, & 
claimants in respect of damage to property. 

A Norwegian ship of 6,028 gross registered tons, 
which was held to be alone to blame for a collision, 
was sold for 125,000 dollars & the proceeds paid 
into ct. in Canada. Claims amounting to 3,069,483 
dollars, of which 469,467 dollars were in respect of 
loss of life & personal injuries, were proved against 
the shipowners, who had taken no proceedings 
to limit their liability. The Supreme Ct. of 
Canada made an order giving to the claimants in 
respect of loss of life & personal injuries a prior 
right over seven-fifteenths of the proceeds of sale : 
— Held : the order was wrongly made, & the pro- 
ceeds should be divided amongst all the claimants 
pro m/a.— Canadian Pacific By. Co. v, S.S. 
Storstad, [1920] A. 0. 397 ; 89 L. J. ; 

122 L. T. 440 ; 36 T. L. B. 114 ; 14 Asp. M. L. C. 
530, P. C. 

Annotation Reid, Tho Countess, [1922] P. 41. 

8132. Claims pari passu — In respect of 

moiety of respective losses.] — In an action of 
collision in the Admlty. Diy., where both sMps 
have been injured & both ships have been held to 
blame, & have accordingly been condemned ^ PJ-y 
the moiety of each other’s damage, & either of ^e 
paHies to the collision has applied to have his 
liabilitv limited under Merchant Sliippmg Act 
(A mendment) Act, 1802 (c. 63), s. 54, no setoff 
i.s allowed between the two aniounis for which 
they are liable in damages, until the limitation of 
liability imposed bv statute has been applied. 

The aS^. & V, came into collision, both ships were 
damaged, but tlie V, was sunk, with her cargo, & 
lost. In an action by the owners o^ ® 

counterclaim by the owners of the 8., both ships 
wore held to blame & condemned to pay the 
moiety of each other’s damage. Under 
ment the damage payable by the S, was £14,000, 
& that payable by the V, was £2,000. The owners 
of the S, then brought an action in the Ch. Diy. 
for limitation of their liabhity, & paid into ct. 
£5,212, the aggregate amount of £8 a ton of her 
registered tonnage : — Held : the owners of the V, 
& the owners of the cargo, or the underwriter in 
their place, & the master & crew of the ^me ship, 
must prove pari passu against tlie fund in ct. in 
respect of the moiety of their respective losses.— 
Chapman v, Boyal Netherlands Ste^ Naviga- 
TION Co. (1878), 4 P. D. 167 ; 48 L. J. Ch. 449 ; 
40 Ij. T. 433 ; 4 Asp. M. L. C. 107 ; revsd. 
(1870), 4 P. D. at p. 165, C. A. 

Annotations • — ^APDTVd. StoomvfliBPtMwitseliftp^ 

^r&tt 1 ar*ra^tal Steam Na^tion Co. (ISM). 7 

App. Cas. 785. Btfd. Tho Kttriok (1881), 6 P. D. 1*7. 

8133. Eflect ol delay In submitting claims — 

Application ol Maritime Conventions Act, 1911 
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Sect, 6. — Procedure : Suh-secta. 3 db 4.] 

(c. 67), s. ;8J — decree of limitation of liability 
under 1844 Act, ss. 503, 604, imder which all claims 
against the lii^tation fund are ordered to be 
brought in within a certain time, usually three 
months, does not override the provisions of 
Maritime Conventions Act, 1911 (c. 67), s. 8, & 
rival claimants to the limitation fund are entitled 
to object, if more than two years have elapsed 
since the cause of action, to the claims of persons 
who have not commenced proceedmgs within the 
statutory period of two years provided for in 
Maritime Conventions Act. 

Generally speaking, however, if the cause for 
not issuing a writ in respect of the damage sus- 
tained has been the fact that limitation proceedings 
are pending, that would be sufficient ground for 
the exercise of the discretion vested in the ct. 
under sect. 8 to extend the time for the issue of 
a writ notwithstanding that the period of two 
years has expired. — The Disperser, [1920] P. 
228; 89L.J. P.257; 123 L. T. 683 ; 36 T. L. R. 
578 ; 15 Asp. M. L. C. 112. 

8134. Claims against fund in court.] — In an 
action of collision in the Admlty. Div., where both 
ships have been injured & both ships have been 
held to blame, & have accordingly been condemned 
to pay the moiety of each other’s damage, & either 
of the parties to the collision has applied to 
have his liability limited under Merchant 
Shipping Act (Amendment) Act, 1862 (c. 63), 
s. 54, no set-off is allowed between the two amounts 
for which they are liable in damages, until the 
limitation of liability imposed by that statute has 
been applied. The S. & V. came into collision 
both ships were damaged, but the V. was sunk, 
with her cargo, & lost. In an action by the owners 
of the F., & coimterclaim by the owners of the S,^ 
both ships were held to blame & condemned 
to pay the moiety of each other’s damage. Under 
this judgment the damage payable by the S, was 
£14,000, & that payable by the F. was £2,000. 
The owners of the S. then brought an action in the 
Ch. Div. for limitation of their ImbiUty, & paid into 
ct. £5,212, the aggregate amount of £8 a ton on 
her registered tonnage: — Held: the owners of 
the F. must prove for £14,000 against the fund in 
in ct., &; must pay the £2,000 in full to the owners 
of the 8, — Chapman v, Boyal Netherlands 
Steam Navigation Co. (1879), 4 P. D. 157 ; 48 
L. J. Ch. 449 ; 40 L. T. 433 ; 27 W. B. 554 ; 4 
Asp. M. L. C. 107, C. A. 

Annotations : — Overd. Stoomvaart Maatschappij Nederland 

V, Penlmmlar Sc Oriental Steam Navigation Ck>. (1882), 

7 App. Caa. 795. Befd. The Ettrick (1881), 6 P. D. 

127. 

8185. .] — Two ships, F. & K., having come 

into collision, the owners of the F. brought an 
action in rent in the Admlty. Div. agaii^ the 
owners of the K. who counterclaimed, & both 
ship were held to blame. The owners of the K. 
brought an action in the Admlty. Div. to limit 
their liability order the Merchant Shipping Act 
(Amendment) Act, 1862 (c. 63), s. 654, & paidthe 
amount of their liability into ct. Tlie damage 
to the F. was greater than that to the K, & the 
fund in ct. was not sufficient to satisfy all the 
clainm for which the owners of the K. were answer- 
able in damages : — Held : the owners of the F. 
were entitled to prove against the fund for a 
moiety of their damage, less a moiety of the 
damage sustained by the A. & to be paid in respect 
of the balance due to then after such deduction, 
pari paaau with the other clamants out of such 
^d. — S toomvaart Maatscthappij Nederland v. 
Peninsular & Oriental Steam Navigation Co. 


(1882), 7 App. Cas. 795 ; 62 L. J. P. 1 ; 47 L. T. 
198 ; 31 W. B. 249 ; 4 Asp. M. L. C. 567, H. L. 


Annotations : — Distd. The Hector (1883), 8 P. D. 218. 
Contd. London Steamship Owners* Insoe. v, Grampian 
S.S. Co. (1890). 24 Q. A D. 663. Refd. Hettihewage 
Siman Appn v. Queen's Advocate (1884), 9 App. Cas. 
671 ; The Gertrude, The Baron Aberdare (1888), 13 P. D. 
105 ; The Dictator, [1892] P. 304 ; The Englishman & 
The Austmlia, [1896] P. 212 ; S.S. Tongariro v. S.S. 
Drumlanrig, The Drumlanrig, [1911] A. C. 16: Mersey 
Docks & Harbour Board v. Hay, [1923] A. C. 345. 


8136. By Crown.] — The Crown may claim 

against a fund paid into ct. by the owners of a ship 
in order to limit their liability under Merchant 
Shipping Acts, 1854 & 1862, by the general law, 
& ^Bo under Admiralty Suits Act, 1668 (c. 78), 
s. 3. A claim against a fund paid into ct. 
in a suit for limitation of liability under Merchant 
Shipping Acts, 1854 & 1862, is not necessarily 
excluded by the fact that the time fixed by the 
order of the ct. for entering claims has elapsed. — 
The Zoe (1886), 11 P. D. 72 ; 55 L. J. P. 52 ; 
54 L. T. 879 ; 35 W. B. 61 ; 5 Asp. M. L. C. 583. 


Annotations : — ^Refd. The Kronprlnz Olav, [1921] P. 62; 
Mersey Docks & Harbour Board v. Hay, [1923] A. C. 346. 


8137. Effect of delay.] — The Zoe, No. 8136, 

ante, 

8138. Time for submitting.] — In an action 

for limitation of liability the usual advertisements 
were issued, intimating to all persons having any 
claim in respect of loss of life or damage to property 
that, if they did not come in & enter their claims 
within three months from the date of the decree, 
they would be excluded from sharing in the amount 
of £15 per ton standing in dt. to the credit of the 
action. 

The claims entered in respect of loss of property 
more than exhausted the statutory liability of 
£8 per ton ; but only six out of a possible eleven 
claims in respect of loss of life were entered within 
the limit of time, &; these absorbed only a small 
portion of the statutory liability of £7 per ton : — 
Held : the ct. having exercised the power given 
by 1894 Act, s. 604, of fixi^ the time within which 
claimants should come in, the unappropriated 
balance of the fund must be paid biick to pltfs. 
in the limitation suit, notwithstanding that all 
the possible life claims had not been entered, & 
the year had not elapsed within which, under 
Lord Campbell’s Act, 1846 (c. 93), s. 3, an action 
in respect of such a claim could be commenced. — 
The Alma, [1903] P. 56 ; 72 L. J, P. 21 ; 88 I.. T. 
64 ; 51 W. R. 415 ; 19 T. 1.. R. 149 ; 9 Asp. 
M. L. 0. 376. 

8139. By cargo-owners — In respect of 

settlement made out of court.] — Defts.’ vessel 
came into collision with & sank another vessel 
carrying cargo belonging to pltfs. Actions were 
commenced by pltfs. & by the owners of the 
carrying vessel but in the action between the 
latter & defts.* vessel, the parties filed in the 
registry an agreement to a decree that both 
vessels were to blame & for the usual reference 
as to the damages. Defts. then brought an 
action for the limitation of their liabUity, & 
paid into ct. the amount of their liability under 
Merchant Shipping Acts. In their statement 
of claim they referred to the above-mentioned 
agreement, &; in terms admitted that the collision 
was ** in part caused by the improper navigation 
of their vessel.** Pltfs., in their defence, did not 
notice this admission, or otherwise refer to the 
cause of the collision. The usual decree was made 
for limitation of liability, & the staying of pltfs.* 
action ; — Held : (1) the agreement between the 
owners of the two vessels having been filed in the 
registry was, under R. S. C., Ord. 62, r. 23, equiva- 
lent to a decree of the ct., & the owners of the 
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carrying vessel were not entitled to have such ' 
agreement rescinded for the purpose of proving 
against the fund in ct. for more than half the 
damage sustained by them ; (2) there was no 
^mteion on the pleadings by pltfs. as defts. in 
the limitation action which precluded them from 
claiming to prove against the fund for the whole 
amount of the damage sustained by them, & in 
support of their proof an issue might be directed 
between them & the owners of the carrying vessel 
to determine whether defts.* vessel was alone to 
blame for the collision. — ^T he Karo (1887), 13 
P. D. 24 ; 67 L. J. P. 8 ; 68 L. T. 188 ; 6 Asp. 
M. L. C. 246. 

Annoiaiion : — As to (1) Consd. The Dnunlanrigr (1910), 79 

L. J, P. 100. 

8140. By claimants partially satisfied — 

Under order of foreign court.] — T he C^athie, No. 
80(i5, ante. 

8141. In respect of payment enforced 

by action in foreign court.] — Pltf. in an action of 
limitation of liability, who has paid i-o claimants a 
sum in satisfaction of a liability arising out of the 
collision, is under 1894 Act, s. 603, entitled in 
respect of such payment, to share rateably with 
other claimants in the distribution of the limitation 
fimd ; even though such payment has been 
enforced by action in a foreign ct. — T he Coaster 
( 1922), 91 L. J. P. 145 ; 127 L. T. 153 ; 38 T. L. R. 
611 ; 15Asp.M. L.C.660. 

8142. Whether claim barred — Order for 

discontinuance.] — An action having been brought 
by the owners of ship K. against the owners of 
ship A, for damages arising out of a collision, an 
agreement was drawn up between the parties that 
the action be “ discontinued without costs on the 
ground of inevitable accident,” & an order in those 
terms was drawn up in the Admiralty Registry. 
The owners of the cargo of ship K, having after- 
wards brought an action against the owners of 
ship A, for damages arising out of the same 
collision, both ships were held to blame, & the cargo 
owners were held entitled to half their damages. 
The owners of ship A. having obtained a decree 
limiting tlieir liability, & having paid a sum into 
ct. the cargo owner’s filed their claim in the limita- 
tion action. The owners of ship K. having 
afterwards, with the consent of the owners of ship 
A,, obtained a rescission of the order for discon- 
tinuance, claimed against the fund in the limitation 
action. The cargo owners having objected to this 
claim : — Held : the agreement & order for dis- 
continuance, upon their true construction, did not 
amount to a release of all claims, & the owners of 
ship K. were not precluded from claiming against 
the fund. — Kronprinz (Cargo Owners) v. 
Kronprinz (Owners), The Ardandhu (1887), 
12 App. Gas. 256 ; 66 L. J. P. 49 ; 36 W. R. 783 ; 
8uh nom. The Kronprinz, 66 1j. T. 345 ; 6 Asp. 
M. L. C. 124, H. L. 


Sub-sect. 4. — Stay op Proceedings in 
Other Courts. 

8143. Whether court will stay proceedings.]— 

(1) Merchant Shipping Act, 1854 (c. 104), s. 604, 
Umiting the liability of a shipowner to tlie value 
of his ship & freight ; & Merchant Shipping Act, 
1864 (c. 104), s. 614, giving the ct. of Ch. juris- 
diction to stop actions & suits pending in any 
other ct. in relation to the same subject-matter, 
are applicable, notwithstanding the circumstance 
that an adverse claimant has obtained a defii>itive 
sentence or judgment of the Ct. of Admlty., 
condemning the ship ; & the utmost to which the 
latter is entitled under such a judgment, in I'espect 


of the loss he has sustained, is to share rateably with 
the other claimants in the value of the smp & 
freight. 

(2) This ct. has no control over the ship itself, 
& cannot prevent the party who has obtained such 
a judgment from proceeding to a sale of the ship, 
& retaining out of the proceeds such costs as ho 
may be entitled to retain under the order of the 
Admlty. Ct. 

(3) Subject, however, as above mentioned, the 
shipowner is entitled to an injunction, under 
Merchant Shipping Act, 1864 (c. 104), s. 614, 
restraining the party who has obtained such a 
judgment from proceeding further in the Ct. of 
Admlty. — ^Leycestbr v. I.ogan (1857), 3 K. Ac J. 
446 ; 26 L. J. Ch. 306 ; 29 L. T. O. S. 74 ; 6W.R. 
334 ; 69 E. R. 1184. 

AnnoicUiona : — As to (1) Consd. Mersey Docks & Harbour 

Board v. Hay, (19231 A. C. 345. As to (2) Refd. The 

Europa (1863), 9 L. T. 781. As to (3) Apld. CJope v, 

Doherty (1858), 4 K. & J. 367. OencraUy, Reid. General 

Iron Screw Colliery Co. r. Schurmanns (1860), 8 W. K, 

732 ; The Coaster (1922), 91 L. J. P. 146. 

8144. .] — ^Merchant Shipping Act, 1854 

(c. 104), s. 514, enables the Ct. of Ch., in cases 
where any liability has been, or is alleged to have 
been, incurred by the owner of a ship in respect 
of {inter alia) damage to, or loss of goo^, & several 
claims are made or apprehended with regard to 
such liability, to entertain proceedhigs at the 
owner’s suit to determine & distribute among the 
various claimants the amount of such liability 
with power to stop all actions or suits in relation 
to the same subject matter. Admiralty Court 
Act, 1861 (c. 10), s. 13, confers a similar power on 
the Ct. of Admlty. That ct. acting under the 
last-mentioned statute, made an order in certain 
Admlty. proceedings, at the instance of defts., 
stopping the present action, which was brought 
against them to recover damages for loss of the 
pltfs.’ goods in consequence of the sinking of a 
ship belonging to defts. Defts. thereupon applied 
to this ct. for a rule to stay, but the ct. declined 
to interfere, being of opinion that the Common 
^Law Procedure Act, 1852 (c. 76), s. 226, was not 
'applicable to any case except where an order 
stopping an action or suit had been issued by a 
“ superior ct. of law or equity,” <& seeing no reason 
to exercise their discretionary power at common 
law of staying proceedings. — Milburn v. TjONDon 
& South Western Ry. Co. (1870), L. R. 6 Exch. 
4 ; 40 L. J. Ex. 1 ; 23 L. T. 418 ; 19 W. R. 105 ; 
3 Mar. L. C. 491. 

8145. .] — TjONDon & South Western Ry. 

Co. V. James, No. 8076, ante. 

8146. .] — The Clutiia, No. 8127, ante. 

8147. .J — In a collision case, although deft. 

is entitled, upon admission of liability So payment 
into ct. of the amount of his liability under Mer- 
chant Shii)ping Act (Amendment) Act, 1862 
(c. 63), s. 54, a stay of proceedings as against 
himself, pltf.’s having separate interests may, 
at deft.’s cost, proceed to a reference to settle the 
respective amounts due to them. So may tax their 
costs.— The Expert (1877), 36 L. T. 258; 3 
^Vsp. M. L. C. 381. 

8148. .] — ^Where owners of cargo have 

recovered judgment in a collision action brought 
by them. So the owners of the ship calling the 
cargo subsequently bring an action against same 
ship to recover damages in respect of the same 
collision, So the damages in both actions would 
exceed the value of defts.* ship at £8 per ton, So 
the damage in the cargo action alone would 
not exceed that amount, the ct. will not stay 
proceedings in the cargo’s action until after judg- 
ment in the ship’s action on the ground that 
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Sect, 6. — Procedure: Sub-sects, 4, 6» 6 d; 7. Part 
XIX. Sect, 1 ! Sub-sect, 1.] 

without such stay defts. have to institute a limita- 
tion of liability a.ction, which would be unnecessary 
if defts. obtained judgment in the ship’s action. — 
The Alne Holme (1882), 47 L. T. 809 ; 4 Asp. 
M. L. C. 693. 

8149. Claims settled out of court.] — In an 

action for limitation of liability, where it appeared 
that all the claims in respect of loss of life had been 
settled, the ct. ordered that upon payment in of 
£8 ^er ton, all persons having any daim, either in 
respect of loss of life or damage to ship, poods, 
or merchandise, should be restrained from bringing 
any action in respect of the collision. — ^T he 
Foscolino (1886), 62 L. T. 866 ; 6 Asp. M. L. C. 
420. 

8150. Proceedings under Fatal Accidents 

Act, 1846 (c. 93).] — In an action of limitation of 
liability pltfs. claimed a stay of proceedings in 
respect of claims for damage to ship & goods, & 
in respect of claims for personal injuries ^ loss of 
life, on paying into ct. a sum representing £8 per ton 
in respect of damage to ship & goods Ac on giving 
security for the difference between £8 & £15 in 
respect of claims for personal injuries & loss of 
life : — Held : the stay of proceedings might be 
ordered in respect of the claims for damages to 
ship & goods, but not in respect of the claims for 
personal injuries, & loss of life. — ^T he Nereid 
( 1889), 14 P. D. 78 ; 58 L. J. P. 51 ; 61 L. T. 339 ; 
37 W. B. 688 ; 6 Asp. M. L. C. 411. 

Annotation FoUd. Roche v. L. & W. Ry., [1899] 2 

Q. B. 502. 

8151. Whether court will transfer proceedings — 
Proceedings under Fatal Accidents Act, 1846 (c. 93).] 

— ^Where an action imder Fatal Accidents Act, 
1846 (c. 93), was brought in the Q. B. Div. by a 
widow against shipowners for the loss of her 
husband through the negligent management of 
their ship by defts.* servants, & defts. had obtained 
a decree in the Admlty. Div. for limitation of 
their liability in accordance with 1894 Act, s. 503 : 
— Held : the action in the Q. B. Div. ought not to, 
be transferred to the Admlty. Div. — Roche v, 
London & South Western By. Co., [1899] 2 
Q. B. 602 ; 08 L. .1. Q. B. 1041 ; 81 L. T. 315 ; 48 
W. R. 1 ; 16 T. L. R. 614; sub nom, Roche v. 
London & South Western By. Co., The Stella. 

8 Asp. M. L. C. 688, C. A. 


Sub-sect. 5. — Evidence and Interrogatories. 

8152. Evidence — Sufficiency of affidavit — Loss of 
life or injury occasioned.] — ^Where the owners of a 
vessel seek to limit their liability in respect of a 
collision under 1894 Act, ss. 603, 604, & the 
evidence in support of their claim is given by 
affidavit, the affidavit as to whether loss of life 
or personal injury was occasioned by the collision 
should be made by some person having knowledge 
of the facts, & the certified copy of the register 
proving the ownership of the veasels should be 
a certified copy of the register at the date of the 
collision.— T he Bosslyn (1904), 92 L. T. 177; 
10 Asp. M. L. C. 24. 

8153. Measurement of ship.]— The 

Cordilleras, No. 8109, ante. 

8154. By general manager of railway 

company.] — ^The Yarmouth, No. 8077, ante, 

8155. Waiver of affidavit.] — In an action 

of limitation under 1894 Act, s. 503, pltfs. did not 
file the usual affidavit verifying their statement 
of claim. The owners & crew of the vessel injured 


in the collision, in respect of which judgment had 
been given against pltfs. in the previous action, 
& some cargo owners appeared by counsel at the 
trial & consented to a decree of limitation. The 
ct. granted a decree without requiring pltf. to 
file the usual affidavit. — The Coimbra (1923), 130 
L. T. 512 ; 16 Asp. M. L. 0. 288. 

8156. Proof of ownership — Certified copy of 

register.] — T he Bosslyn, No. 8152, ante. 

8167. Proof of value of ship — ^Action by 

cargo owner — Findings In collision action.] — The 
finding of value in a collision action between the 
owners of two ships is not conclusive on the owners 
of cargo in ulterior proceedings. — ^V an Eijck & 
ZooN V, Somerville, [1906] A. 0. 489 ; 75 L. J. 
P. 0. 67 ; 96 L. T. 161 ; 22 T. L. B. 716 ; 10 
Asp. M. L. C. 263, H. L. 

8158. Interrogations — What interrogations al- 
lowed — As between rival claimants.] — The owners 
of the steamship Nedenes^ one of two ships foimd 
jointly to blame in a collision action, limited their 
liability & paid the amount into ct. Claims against 
the fund were in due course filed by the owners of 
the Nedenes & the owners of the other ship, the 
Severinit & also by the owners of cargo on the 
Severini. The same solrs. presented the claims 
on behalf of the owners of both ships. The owners 
of cargo on the Severini^ who were not parties to 
the collision action, then sought leave to administer 
four interrogatories to the owners of the Severini. 
Nos. 1 & 2 asked whether there had been, as 
between the owners of the two ships, a mutual 
abandonment of claim or a settlement on other 
terms. No. 3 inquired whether there had been 
any assignment of the claim of the owners, master, 
&: crew of the Severini ; & No. 4 asked by whom 
the particular solrs. were instructed to present the 
claim of the owners of the Severini, The registrar 
allowed Nos. 1 & 2, but disallowed Nos. 3 & 4. On 
appeal by both sides : — Held : the first three 
interrogatories were necessary either for disposing 
fairly of the cause or matter or for saving costs, 
within R. S. 0., Ord. 31, r. 2, & must be allowed. 
No. 4 was not pressed. — The Nedenes (1924), 41 
T. L. R. 243. 


Sub-sect. 6. — Release on Bail. 

Sce^ generally y Admiralty, Vol. I., pp. 168-170. 


Sub-sect. 7. — Costs. 

8159. By whom payable — Party seeking relief — 
Costs of issue arising on claims of rival claimants.] — 

In a suit instituted by a shipowner under Merchant 
Shipping Act, 1854 (c. 104), s. 514, to determine 
the amount of his liability in respect of the losses 
there mentioned, to have such distributed rateably 
amongst the several claimants, & to stop action 
at law in relation to the same subject-matter, there 
being no adverse litigation amongst claimants* 
themselves, nor any other special circumstance 
occasioning an increase of costs, & over which 
pltf. has no control, pltf., as the party eased by the 
proceeding, pays atll the costs of all claimants 
whose claims are established, including the costs 
of actions at law commenced by any of such 
claimants, but stayed by injunction in the suit. — 
African 8.8. Co. v. Swanzy (1866), 2 K. & J. 660 ; 
26 L. J. Ch. 870 ; 27 L. T. O. S. 248 ; 4 W. R. 
692 ; 09 E. R. 947. 

Annotations: — ^Apld. General Iron Screw Collicnr Oo. v. 
S(^Tirmanao (1^860). 1 John & H. 180. Reid. Leyoostor 
e. Logan (1857), 3 K. & J. 446 ; Nixon v, Roberts (1861), 
1 John. & H. 730 ; GrAbiger e. Martin (1862). 2 B. & 8. 
456 ; The Nortbnmbila (1669), L. R. 3 A. &: E. 6. 
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8160. — — _ .] — In a limitation suit the 

c^ts of deciding a point of law arising on the claims 
of two rival claimants to the same fund not allowed 
as against pltf., each claimant ; ordered to pay his 
own costs. — The Bmpusa (1879), 6 P. D. 6 ; 48 

L. J. P. 36 ; 41 L. T. 383 ; 28 W. II. 263 ; 4 Asp. 

M. L. C. 186. 

Annotation Refd. The Victoria (1888), 37 W. It. 02. 

8161. .] — The Warkworth, No. 

8092, ante, 

8162. Costs of objection to report.] — 

The Victoria, No. 8130, ante, \ 

8163. Discretion of registrar.] — In 

a limitation of liability suit pltfs. objected to cer- 
tain items of defts.’ claim for damage to cargo 
sustained in consequence of the collision, upon the 
ground that a largo proportion of the damage 
was owing to defts.’ failure to use due diligence 
after the collision to minimise the damage. The 
registrar found that pltfs.’ objections were well 
founded & allowed only a portion of defts., claim, 
& ordered each party to pay their own costs of 
the reference. Prom this order defts. appealed 
by motion : — Held : though there is a general rule 
of X)ractice that pltf. in a limitation of liability 
suit must pay the costs, that practice is not 
invariable ; the registrar has discretion in a proper 
case to make such order as to costs as he thinks 
just ; & his order was right. — The IIijnstroon 
(1899), 80 L. T. 422 ; 8 Asp. M. L. 0. 538. 

8164. .]— S.S. Ponce (1879), 4 Asp. 

M. L. 0. 185, n. 

8165. .] — The Kathleen (1925), 

[1927] P. 63, n. ; 69 Sol. Jo. 574. 


8166. Effect of tender— Tender more than 

sufficient — Costs before & after tender.] — tug, 
under an engagement to tow defts.* vessel, claimed 
salvage for services rendered whilst the towage 
contract was interrupted, & a second tug, which 
assisted the first, besides suing for salvage, claimed 
compensation for damage sustained in a collision 
with defts.’ vessel. By their defence, defts. 
did not admit that either of pltf. tuM had rendered 
any salvage service. The also set up an agree- 
ment by the second tug for £20, & alleged that any 
damage sustained by that tug was due to her own 
negligence. Finally they tendered as follows : 
“ Defts. denying liability for more than £20, part 
thereof for the second tug, bring into ct. £100 for 
the second tug, & £50 for the first tug.” The ct. 
found that both tugs had rendered salvage services ; 
that there was no agreement with the second tug ; 
that the damage that tug had sustained was due 
to her own negligence ; & that each tug was 
entered to an award of £50. The ct., thei’efore, 
ordered the balance of £50 out of the tender to the 
second tug to be repaid to defts. under Ord. 22, 
r. 6 (c), & on the question of costs : — Held : pltfs. 
were entitled to their costs up to payment into ct. ; 
defts. were entitled to those subsequent to that 
date, & pltfs., were entitled to any severable costs, 
subsequent to payment into ct., in respect of the 
issues on which they had succeeded. — The 
Blanche, [1908] P. 259; 77 L. J.P. 99 ; 99 L. T. 
249 ; 11 Asp. M. L. G. 75. 

8167. Costs of reference.]— T he Expert, 

No. 8117, ante. 

Compare Admiralty, Vol. I., p. 242, No. 1694. 
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Sect, 1.— MARITIME LIEN. 

Sub-sect. 1. — In General. 

8168. Nature — Distinguished from possessory 
lien.] — ( 1 ) A Scottish steamer ran down an English 
vessel in the Humber. An action was com- 
menced in the Gt. of Admlty. in England, by the 
owners of the English vessel, against the owners 
of the steamer, & a warrant of arrest issued against 
the ship ; but, before the ship could be arrested, 
she had sailed for Scotland. A suit was then com- 
menced by the owners of the English vessel against 
the owner of the steamer, in the Gt. of Sessions in 
Scotland, for the damage, & the steamer was 
arrested under pi*oces8 of that ct., but subsequently 
released upon bail. Afterwards, & ponding these 
proceedings, the steamer was sold, without notice 
to the purchaser of this unsatisfied claim against 
her. The proceedings in the Gt. of Session were 
still pending, when the steamer having come 
within the jurisdiction of England, was again 
arrested under process of the High Gt. of Admlty. 
in England, & an action for damage commenced 
in that ct., for the same cause of action as was still 
pending in Scotland, instructions being sent to 
Scotland to abandon the proceedings in the Ct. of 
Session. The owner of the steamer appeai*ed 
under protest in the Admlty. Ct., & pleaded, 


that he was a purchaser for value without notice ; 
— Held : as, by the civil law, a maritime lien does 
not include or require possession, but being the 
foundation of proceedings in rem, a process re- 
quisite only to perfect a right inchoate from the 
moment the lien attaches, such lien travels with 
the thing into whosesoever possession it may 
come, & when carried into effect by a proceeding 
in rem, relates back to the period when it first 
attached ; the steamer was lialfio for the damage 
committed by her, though in trie hands of a 
purchaser without notice of the damage, or the 
proceetlings instituted against her. 

A maritime lien does not include or require 
possession. The word is used in maritime law not 
in the strict legal sense in which we understand it 
in cts. of common law, in which case there could 
be no lien where there was no possession, actual 
or constructive, but to cxpre.ss, as if by analogy, 
the nature of claim.s which neither presuppose nor 
originate in possession (Jarvis, G.J.). 

(2) Semble : such lien arising out of damage is 
not indelible, but may be lost by neglig-ence or 
delay, where the right of third parties are com- 
promised. 

(3) A maritime lien & a proceeding in rem aM 
correlative ; wherever a proceeding in rem is 


PART XVIII. SECrr. 6. SUB-SECT. 7. 

8164 i. By whom payable — Party seek- 
ing relief.]-Tim Olga (Own^) v. 
Thr Anglia (Ownbus), [19071 S. C. 
1045 ; 12 S. L. T. 812.— SCOT. 

k. Party opposir^ 

Rosp. in a peUUon for llmitetlon of 
liability under 1804 Act, s. 604, who 


unsiiccH^sflfully opposed the petition 
on tlie ground that petitioner was not 
entitled to tho benefit of limitation, 
hold liable to potiUonor in expenses, in 
80 far as caused by resp.’s oonUmtion 
that petitioner was not entitled to 
proooed undor the petition. — Coopbr 
V , Maokbnzie (1906). 8 F. (Ob. of Sees.) 
1202. — SOOT. 


part XIX. SECT. 1, SUB-SECT. 1. 

1. Recognition out of England — 
Law of Scotland.]— Tho maritime law 
of Scotland being tho samo as that of 
England, the law of Scotland recog- 
nises a maritime lien In oases of om- 
Usion. — Currie t>. M*KNiaHT, [1897] 
A. C. 97.— SCOT. 
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Sect, 1 . — Maritime lien: Siib-aects, 1 2, ^.] 

competent, a lien exists, & vice versd , — Habmeb v. 
Bell, The Bold Buccleugh (1852), 7 Moo. 
P. C. C. 267 ; 19 L. T, O. S. 235 ; 13 E. R. 884, 

P. C. 


AnwkUions: — As to (1) Consd. Simpson v. Fogo (1860), 1 
Jolm. & H. 18 ; The Halley (1867), L. R. 2 A. & E. 3 ; 
The Feronia (1868), L. R. 2 A. & E. 65 ; The St. Olat 
(1869). L. R. 2 A. & E. 360 ; The Two Ellens (1871). L. R. 
3 A. & E. 345 ; The aty of Mecca (1881). 6 P. D. 106 ; 
The Dictator, [18921 P. 304. Apprvd. Currie v. M'Knlght. 
n8971 A. C. 97. Conid. The Rlpon aty. [1897] P. 226 ; 
^e Veritas, [1901) P. 304 : The Tei-vaete. [1922] P. 259 ; 
The Stream Fisher. [1927] P. 73. ]^d. Canmioll u. 
Sewell (1860), 6 Jnr. N. S. 918 ; The Ella A. Clark (1863), 
Brown. & Lush. 32 ; The Northumbria (1869), 39 L. J. 
A^. 3 ; Stoomyaart Maatschappy Nederland v. Penin- 
sular & Oriental Steam Nayigation Co. (1882), 7 App. <3a8. 
795 ; The Tasmania (1888), 13 P. D. 110 : The Africano, 
[18941 P. 141 ; The Marie Glaeser, [19141 P. 218 ; The 
Oovdandris, [1927] P. 182. As to (2) Apld. The Europa 
(1863), Brown. & Lush. 89. Consd. The Charles Amelia 
(1868), L. R. 2 A. & E. 330. Apld. The Fairport. (1882), 
8 P. D. 48. GeneraXly, Refd. Place v. Potts (1853), 21 
L. T. O. S. 130 ; Harris v. Willis (1855), 3 C. L. R. 609 ; 
The Bengal, The John & Mary (1859), 5 Jur. N. S. 1085 ; 
Imrie v. Caslrique (1860), 8 C. B. N^. S. 405 ; Nelson v. 
Couch (1863), 15 C. B. N. S. 99 ; The Mary Ann (1865), 
L. R. 1 A. & E. 8 ; The Mall Ivo (1869), L. R. 2 A. & E. 
356 ; The Parlcment Beige (1880), 5 P. D. 197 : Laws v. 
Smith, The Rio Tinto (1884), 9 App. C^s. 356 ; The 
CWstlansborg (1885), 10 P. D. 141 ; Northcote v. Henrlch 
B)pm (Cfwners), The Henrich Bjorn (1886), 11 App. Cas. 
270 ; T^ Bums, [1907] P. 137; The Russland, [1924J 
P. 55. Mentd. Tatham v. Andree (1863), 1 Moo. P. C. C. 
N. S. 386. 


8169. Correlative with proceeding in rem.] — 

Harmerv. Bell, The Bold Buccleugh, No. 8168, 
ante. 


8170. Attaches to res — I' respective of pos- 

session.] — By the civil law there is also a lien upon 
the ship following her in the hands of purchasers in 
different countries for different periods. — Hussey 
V. Christie (1807), 13 Ves. 594 ; 33 E. R. 417, 
L. C. ; subseqtient proceedings (1808), 0 East, 426. 
Annotation Refd. Ex p. Halkctt (1814), 3 Vcs. & B. 135. 

8171. .] — Harmer V. Bell, 

The Bold Buccleugh, No. 8168, ante. 

8172. Exclusion of contractual Ua- 

blUty.]— The Equator (1921), 56 L. J. C. C. 76; 
152 L. T. Jo. 259, D. C. 

8173. Relates back to period when first 

attaching.] — Harmer v. Bell, The Bold Buc- 
cleugh, No. 8168, ante. 

8174. Concurrent jurisdiction of Equity & 
Admiralty.] — ^Allport v. Thomas (1725), Gilb. Ch. 
227 ; 25 E. R. 158. 

Annotaiion : — Mentd. Hoare v. Contoncin (1779), 1 Bro. C. C. 


8175. Recognition out of England — By all 
civilised nations.] — ^AU civilised nations recognise 
the v^idity of maritime lien, & will enforce it 
when it has been declared by a foreign ct. ; but 
it is essential that it should appear from the pro- 
ceedings of the foreign ct. that the object of the 
suit was the sale of the ship, & not a personal 
remedy against the captain or owners. 

Pltfs. brought an action & obtained judgment in 
the IMbunal of Commerce at Lisbon against the 
captain & owners of a British ship for damages for 
injury caused by a collision with pltf.’s ship. The 
Portuguese cts. recognise no distinction between 
actions in personam & actions in rem. Deft.’s ship 
having come into a British ct., pltfs. commenced 
an action in rem against the ship, claiming to 
enforce the judgment of the Portuguese ct. against 


it, & arrested the sliip ; — Held : the action in the 
Portuguese ct. was a personal action, & the writ 
in the present action & all proceedings under it 
must be set aside, the ct. having no ju^diction to 
enforce a judgment in a personal action by pro- 
ceedings in rem. — The City op Mecca (1881), 
6 P. D. 106 ; 50 L. J. P. 53 ; 44 L. T. 750 ; 4 Asp. 
M. L. C. 412, C. A. 

Annotation : — Reid. The Nautlk, [18951 P. 121. 

8176. Implied authority to subject vessel to 
claims.] — The Ripon City, No. 8298, post. 

8177. Whether assignable.] — (1) Persons in the 
position of volunteers who make payments in 
discharge of seaman’s wages & master’s ^sburse- 
ments do not thereby acquire the maritime lien 
which the seaman & master had in respect thereof. 

(2) Qu. : whether, apart from the case of 
bottomry, a contractual assignment of a debt or 
claim support^^d by a maritime lien can carry with 
it the benefit of the lien.— ^T he Petone, [1917] P. 
198 ; 86 L. J. P. 164 ; 119 L. T. 124 ; 33 T. L. R. 
554 ; 14 Asp. M. L. C. 283. 

Annotation: — Generally , Reid. The Sylvan Arrow, [19231 

P. 14. 


Sub -SECT. 2. — Damage. 

A. In General. 

8178. Nature & extent of lien.] — The successful 
suitor in a cause of damage has a lien upon the 
property condemned, to the full extent of the 
owner’s interest in the vessel. His lien in para- 
mount to the claim of a mtgee. or bondholder prior 
to the period when the damage is done & also 
extends in case of a deficiency of proceeds, to sub- 
sequent accretions in the value of the ship arising 
from repairs effected at the expense of the owner. 
AlUer^ where money has been advanced & repairs 
effected by a stranger, & a bottomry bond has 
been bond fide given for the amount of such 
repairs. SerMe : in such case the subsequent 
bondholder would have a lien upon the proceeds to 
the extent of the increased value of the vessel 
arising from the repairs. — The Aline (1839), 1 
Wm. Rob. Ill ; 166 E. R. 514. 

Annotations : — Apld. Harmer r. Bell, The Bold BucclcTisrh 

(1850), 7 Moo. P. C. C. 267. Consd. The Benares (1850), 

14 Jur. 581 ; Simpson v. Fogfo (1860), 29 L. J. Ch. 657 ; 

The Dictator, [1892] P. 304 ; The lUpon City, [1897] P. 226 ; 

The Stream Fisher, [1927] P. 73. Rdd. The Grocia (1850), 7 

Notes of Cases, 410 ; The Halley (1867). L. R. 2 A. & K. 3 ; 

The Veritas, [19011 P. 304 ; The Russland, [19241 P. 55. 

gl79, ,] — Harmer v. Bell, The Bold 

Buccleugh, No. 8168, ante, 

8180. UabUity of ship— Primft facie liability 

— Capable of rebuttal.] — ^Thb Tasmania, No. 8210, 
post. 

8181. Whether independent of liability 

of owners.] — Utopia (Owners) v. Primula 
(Owners & Master), The Utopia, No. 8215, post. 

8182. .] — (1) In order to render 

a ship liable to a maritime lien for injimy caused the 
ship itself must be the instrument which causes the 
damage. 

(2) It is a reasonable & salutary rule that when 
a ship is so carelessly navigated as to occasion 
injury to other vessels which are free from blame 
the owners of the injured craft should have a 
remedy against the corpus of the offending ship & 
should not be restricted to a personal claim 


8177 i. Whether assignable .] — ^Whero 
an assignment was made by salvoTS of a 
smn duo to them for salvage ; — : 
their Hen on the ship was personal & 
inalienable, 8c it did not vest In their 
assignees so as to enable them to pro- 
ceed against the ship. — The (Sty 
OF Manitowoc (1879), 5 Q. L. R. 


108.— CAN. 

8177 11. .3 — ^Tho holder of a mari- 

time lien cannot transfer the same, & 
tho assignee of a claim for master’s 
wages has no right of action in rem 
against the ship. — R ankin v. The 
Eliza Fisher (1895), 4 Ezch. C. R. 
461.— CAN. 


m. Lien for wharfage — Wharf leased 
to tkipowner .] — A contract by which 
the owner of a wharf leased it to 
tho owner of a steamboat, for a fixed 
rental, does not give tho lessor a mari- 
time lien for the rental, as wharfage. 
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her owners (Lord Watson). — Currie v. 
M'Knight, [1897] A. C. 97 ; 60 L. J. P. C. 19 ; 76 
L. T. 457 ; 13 T. L. R. 63 ; 8 Asp. M. L. C. 193, 


to (2) Consd. Tho Veritas. [1901] P. 304. 

Conid. Tho Tervaeto. 
Refd. The Rlpon Qty. [18971 
A Sailing Ship Co. v. Macrodie. [1898] 


8183. Liability of subsequent owners.] — 

The Dbuid (1842), 1 Wm. Rob. 391 ; 1 Notes of 
Cases, 444 ; 9 L. T. 119 ; 6 Jur, 441 ; 106 E. R. 

nt ' 


.-—Refd. The Bold Bucclengh (1850), 3 Wm. Rob. 
220; The Seine (1859). 8w. 411 ; The Ida (1860), Lush. 6 ; 
The James Seddon (1806), 35 L. J. Adm. 117 ; The Char- 
kleh (1873), L. R. 4 A. & E. 69 ; The Lemlngton (1874). 

Leon (1881), 6 P. D. 148 ; The Tasmania 
(1888), 13 P. D. 110 ; The Longford (1889), 60 L. T. 373 ; 

Castlegato S.S. Co., The Castlegate, (1893J 
A. C. 38 ; The Rlpon City, [1897] P. 226 ; The Sylvan 
Arrow, [1923] P. 220. 


8184. 


.] — (1) In a cause of damage, 
where the bail to answer the action had been 


accepted by pltf., the amount of which proved less 
than the reported amount of the damage, & pltf. 
alleged that the value of the vessel condemned in 
the damage was greater than the amount of the 
bail, & claimed the full amount of his loss ; — Held : 
the amount of the bail was the true value of the 
vessel, & the extent of defts.’ liability. 

(2) Qu. : whether, where there has been a 
change of ownership between the cause of action 
& the arrest, the freight on board the vessel con- 
demned in the damage can be called in. 

It is, I apprehend, perfectly clear, that, as 
regards the vessel arrested in this case, the powers 
of this ct. may be enforced against the owners to 
the full extent of the ship & its appuiienances, & 
this without reference to any question that may be 
raised whether the owners of the vessel, at the time 
of the arrest, were or were not the owners when the 
damage was committed (Dk. Lusuington). — 
The Mellona (1848), 3 Wm. Rob. 10 ; 6 Notes of 
Cases, 62 ; 11 L. T. O. S. 182 ; 12 Jur. 271 ; 106 
E. R. 869. 

Annotation: — As io (1) Expld. Tho TemJscouata (1855), 2 

Ecc. & Ad. 208. 


8185. .] — IlARMER V, Bell, The Bold 

Buccleuoh, No. 8168, ante. 

8186. .] — A maritime lien for damages 

caused by a collision follows the ship causing the 
damage into whosesoever hands she may go, & can 
be enforced at any time, provided there has been 
no improper delay, or laches, in enforcing such lien. 

Circumstances in which it was held, that a delay 
of three years to arrest the ship was not an un- 
reasonable delay, the owners of the damaged 
vessel having used reasonable diligence to discover 
her whereabouts. — Dean v. Richards, The 
Europa (1863), 2 Moo. P. C. C. N. S. 1 ; Brown. & 
Lush. 89 ; 15 E. R. 803, P. C. 

Annotations : — Apld. The Fairport (1882), 8 P. D. 48. 

Refd. Tho CharfoH Amelia (1868), L. R. 2 A, & E. 330 ; Tho 

Two EUcub (1871), L. R. 3 A. & E. 345 ; The Joannis Vatis 

(No. 2), [1922] P. 213. 

8187. .] — Utopia (Owners) v. 

Primula (Owners & Master), The Utopia, No. 
8215, post. 

8188. In respect to place where damage 

occurs.] — A foreign steam vessel, with engines 
broken down, after being safely towed into the 
Mersey by salvors, was run into by another vessel, 
&, to prevent her sinking in deep water, second 
salvoi's endeavoured to beach her, with the result 
that she came in contact with, & damaged, a 
landing stage belonging to the Mersey Dock 
Board. As a wreck obstructing the navigation, 
the Board, under their statutory powers, took 
possession of her, raised, & sold ner, paying the 


J. — ^VOL. XU. 


net proceeds into ct. after deducting expenses. 
The proceeds were insufficient to meet the cWms of 
the two salvors & the claim of the Dock Board for 
the damage done to the landing stage. 

On the question of priorities: — Held: (1) the 
claim of the Dock Board came first, then that of 
the second salvors, & lastly that of the first 
salvors, for, as between the Dock Board & the 
salvors, the Board had a maritime lien for the 
damage done, & whether the Board had a maritime 
lien or not, the right of the Board to proceed in 
rem overrode the prior lien of the salvors, as being 
based on a claim against the wrong doing vessel 
ex delicto f involving no option in the sufferer, 
whereas the salvors in voluntarily undertaking to 
render services incurred the risk of subsequent 
claims attaching ; (2) as between the two salvors, 
the ordinary riile applied giving the claim of the 
second salvors precedence on the ground that 
their exertions tended to preserve the res for the 
benefit of earlier claimants. 

(3) There is a maritime lien for this kind of 
damage if it had occurred on the liigh seas & it 
seems to follow that it was intended the law should 
be the same as to damage done by a ship elsewhere ; 
& therefore whether the damage . . . was done in 
the body of a county or not is immaterial (Gorell 
Barnes, J.). 

(4) There is a right to arrest a ship to obtain 
reparation for damage done by her which is not 
affected by prior claims against her arising from 
hypothecation (Gorell Barnes, J.). — The Veri- 
tas, [1901] P. 304 ; 70 L. J. P. 75 ; 85 L. T. 136 ; 
50 W. R. 30 ; 17 T. L. R. 721 ; 45 Sol. Jo. 708 ; 
9 Asp. M. L. C. 237. 

Annotations — As to (1 ) Refd. Mersey Docks & Harbour Board 

r. Hay, [1923] A. C. 345. Qencrally, Refd. The Stream 

Fisher, [1927] P. 73. 

8189. Liability of foreign ship.] — Damage 

occasioned by collision with a foreign state- 
owned vessel does not impose a maritime lien upon 
the vessel, & if the vessel be subsequently sold 
into private ownership she is not then liable to 
arrest in an action in rem . — The Tervaete, 
[1922] P. 259 ; 91 L. J. P. 213 ; 128 L. T. 176 ; 
38 T. L. R. 825 ; 67 Sol. Jo. 98 ; 16 Asp. M. L. C. 
48, C. A. 

Annotations: — Consd. The Stream Fisher, [1927] P. 73. 

Refd. The Colorado, [1923] P. 102 ; The Mcandros, [1925] 

P. 61 ; The Goiilandrib, [1927] P. 182. 

8190. Requisition during war.] — 

While under requisition by, & manned & operated 
by, the United States Govt., defts.’ steamship was 
in collision with & did damage to pltfs.’ steamship. 
After the vessel had been released from requisition 
pltfs. commenced an action in rem for their 
collision damage. In that action defts. pleaded 
{iuter alia) that “ at the time when the collision 
is alleged to have taken place the Sylvan Arrow 
was under requisition by and under the sole 
control & management of the Go^"t. of the United 
States & was being navigated by persons who were 
the servants of the Govt. & for whose negligence 
defts. were & are in no wise responsible. . . . 
Defts. say that the action is not maintainable in 
rem by reason of the facts set out ” above. On the 
hearing of this question as a preliminary point of 
J — field : defts. had surrendered their vessel to 
tho United States Govt, under compulsion, in no 
sense could it be said that the master & crew 
derived their authority from defts., & in tho 
circumstances no maritime lien attached to the 
vessel by reason of the collision, & her owners 
were not, either through their vessel or otherwise, 
liable to pltfs.— The Sylvan Arrow, [1923] P. 
220 ; 92 L, J. P. 119 ; 130 L. T. 157 ; 39 T, L. R. 
655 ; 16 Asp. M. L. 0. 244. 

8 O 
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Sect. 1 . — MarUime lien: Svb-aect. 2, B, & C.] 

B, To What Property Attaching, 

8191. The property condemned — ^To full extent of 
owner’s Interest.] — The Aline, No. 8178, ante, 

8192 , ,] — The Mellona, No. 818i, 

ante, 

8103. Appurtenances — Fishing stores J — The 
fishing stores of a vessel engaged in the Greenland 
fisheries held liable to contribute in compensation 
for damage done to another British ship ; such 
stores being considered appurtenances within 63 
Geo. 3, c. 159, notwithstanding that the first clause 
of the Act mentions only ship & freight. — The 
Dundee (1823), 1 Hag. Adm, 109 ; 166 E. B. 39. 
Annotations : — Consd. Lfitngton r. Horton (1842), 5 Beav. 

9: The MUan (I861), Lush. 388. Distd. Re Salmon, & 
Woods, Ex p. Gould (1885), 2 Morr. 137. Cossd. The 
Dictator, [1892] P. 304. Refd. The Girolamo (1834), 3 
Hag. Adm. 169 ; The John Dunn (1840), 1 Wm. Rob. 169 ; 
Cope V. Doherty (1858), 31 L. T. O. S. 173 ; The Duna 
(1861), 5 L. T. 217 ; The Wild Ranger (1862), Lush. 553 ; 
StoomTaart Maatschappy Nederland t>. Peninsular & 
Oriental Steam Navigation Co. (1882), 7 App. Cas. 795 ; 
Coltman v. Chamberlain (1890), 25 Q. B. D. 328. 

8194. .] — The Mellona, No. 8184, ante. 

8195. Subsequent accretions in value of ships — 
Initial deficiency of proceeds.] — The Aline, No. 
8178, ante. 

8196. Whether cargo liable.] — Tomlinson v. 
Voguel (1733), Burrell. 313; 167 E. R. 688; 
on appeal, sub nom. Voguel v. Tomlinson, Burrell, 
314. 

8197. Liability of shipowner for improper 

detention.] — The cargo laden on board a vessel at 
the time of collision is in no cas " liable to be sued 
for the damage. 

Where ca^o is improperly detained under arrest, 
the owner is entitled to costs & damages. — The 
Victor (1860), Lush. 72 ; 29 L. J. P. M. & A. 110 ; 
2L. T. 331 ; 167 E. R. 38. 

Annotations: — Consd. The Volant (1864), Brown. & Lush. 
321 ; The Roocliff (1869), 17 W. R. 745 ; The Princess 
Royal (1870), L. R. 3 A. & E. 41 ; The Mullingar (1872), 

26 L. T. 326. Befd. The Dictator, [1892] P. 304. 

8198. .] — A vessel was arrested in a cause of 

collision. At the time of the collision she had 
a cargo on board; at the time of the arrest a 
portion only of such cargo remained on board. 
The vessel & cargo belonged to the same owner ; — 
Held : on motion for release of the cargo remaining 
on board, the freight due upon the whole cargo 
must be paid into ct. before the portion on board at 
the time of arrest could be, released. — The Roe- 
cliff (1869), L. R. 2 A. & E. 363 ; 38 L. J. Adm, 

56 ; 20 L. T. 586 ; 17 W. R. 745 ; 3 Mar. L. C. 
243. 

Annotation : — ^Bcfd. The Kaleten (1914), 30 T. L. R. 572. 

8199. Only to secure lien on freight — 

Owner of cargo liable pro rata.] — The owner of 
cargo on board a ship sued for collision is only 
compellable to pay into ct. the freight due from 
him to the shipowner. In computing the amount 
of such freight, deductions, as by charter, from 
gross freight, will be allowed ; & if the cargo is 
delivered at a place short of destination by reason 
of the collision, such reasonable reduction as may 
have been agreed upon between the shipowner k, 
the owner of cargo. Costs of paying freight 
into ct. may also be deducted. — T he Leo (1862), 
Lush. 444 ; 31 L. J. P. M. & A. 78 ; 6 L. T. 58 ; 

1 Mar. L. C. 200 ; 167 E. R. 198. 

Annotations: — Comd. The Roeolifi (1869), 17 W. R. 745. 
E^. Stewart v. Rogerson (1871), L. R. 6 C. P. 424. 

8200. .] — Pltf. in a cause of collision 

suing ship & freight may always arrest the cargo 
for freight &if freight be not due, will not therefore 
incur costs & damages ; but on affidavit that no 
freight is due, & that he is ready to carry on to 
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destination, deft., owner of the ship sued, is entitled 
to have the cargo released. — Tta Flora (1866), 
L. R. 1 A. & E. 46 ; 36 L. J. Adm. 15 ; 14 L. T. 
192 ; 2 Mar. L. 0. 325. 

Annotations: — Oonsd, The Brothers v. The Finga] (1869), 
21 L. T. 621. Refd. The Dictator. [1892] P. 304. 

8201. Freight — Computation of freight.] — The 
Leo, No. 8199, ante, 

8202. .] — The Roecliff, No. 8198, ante. 

8203. .] — Where a vessel, proceeding to a 

loading port under a charterparty, comes into 
collision with another vessel, a maritime lien for 
the damage attaches to the freight which she may 
earn under her charterparty. — The Orpheus 
(1871), L. R. 3 A. & E. 308 ; 40 L. J. Adm. 24 ; 
23 L. T. 856 ; 3 Mar. L. 0. 631. 

8204. Vessel without masts — Propelled by pole.] 
— The Sarah (1862), Lush. 549 ; 167 E. B. 
248. 

Annotations : — Conid. Purkls v. Flower (1873), L. R. 9 Q. B. 
114. Ezpld. R. V. CJlty of Loudon Court Judge, [1892] 
1 Q. B. 273. Consd. Mersey Docks & Harbour Board v. 
Turner, The Lete, [1893] A. C. 468. Refd. The English- 
man & The Australia, [1894] P. 239 ; Davideson r. Hill, 
[1901] 2 K. B. 606 ; The Veritas. [1901] P. 304. 

8205. Proceeds of sale — In hands of trustee In 
bankruptcy.] — In Nov. 1866, the smack Emerald 

the smack Welcome came into collision & the 
Emerald was lost. S., the owner of the Emerald, 
afterwards commenced proceedings against C., the 
owner of the Welcome, in the Ct. of Admlty., for 
the recovery of damages, but negotiations having 
been entered into between the parties S., on Jan. 
17, 1867, received a bill of exchange accepted by C., 
& payable three months after date, for £216, “ for 
statutory loss sustained through the coUision.’’ In 
the same month of Jan. 8. arrested the Welcome 
in the suit he had commenced in the Ct. of Admlty. 
to enforce his lien, but after retaining possession 
for about seventeen days, he withdrew, & upon 
C.’s application the proceedings were dismissed 
with costs. On Apr. 20, C. executed a deed of 
assignment of all his estate to trustees for creditors, 
& the bill of exchange, accepted by C., was dis- 
honoured upon presentation. In the foUowing 
month the Welcome was sold by C. without the 
direction of the trustees who, however, received 
the proceeds : — Held : 8. had not a lien on the 
proceeds of the sale in the hands of the trustees. — 
Re Clarke, Ex p. Snell (1867), 16 W. R. 307. 

8206. Wreck.] — Utopia (Owners) v. Primula 
(Owners & Master), The Utopia, No. 8215, poet. 

C, In respect of Whose Acts. 

8207. Wilful damage by master.] — T he Druid 
(1842), 1 Wm. Rob. 391 ; 1 Notes of Cases, 444 ; 
9 L. T. 119 ; 6 Jur. 441 ; 166 E. R. 619. 
Annotations: — Distd. The Seine (1869), Sw. 411. Oonsd* 

The Tasmania (1888), 13 P. D. HO. Refd. The Bold 
Bucoleugh (1850), 3 Wm. Rob. 220 ; The Ida (1860), 
Lush. 6 ; Too James Seddon (1866), 35 L. J. Adm. 117 ; 
The C^arkich (1873). L. R. 4 A. & E. 59 ; The Lomlngt^on 
(1874), .32 L. T. 69 ; The Leon (1881), 6 P. D. 148 ; Morgan . 
V. Oa«t legate S.S. Co., The Oastlegate, [1893] A. C. 38 ; 
The Rlpon City, [1897] P. 226 ; The Sylvan Arrow, [1923] 
P. 220. 

8208. Charterer — Right not lost by contract of 
owners with third parties .] — By the maritime law 
there is a right of proceemng in rem against the 
vessel doing the damage, which cannot be taken 
away by any voluntary contract of the owners 
with a third party. — The Ticonderoga (1867), 
Sw. 215 ; 4 L. T. 774 ; 166 E. R. 1103. 

Annotations: — Apld. The LemiugtoO (1874), 32 L. T. 69. 

Comid. The Tasmania (188^, 13 P. D. 110: The lUpou 
City, [1897] P. 226 ; The Hopper No. 66, [1906] P. 34 ; 
The Sylvan Arrow, [1923] P. 220. Refd. The Mary (1879), 

5 P. D. 14 : The Jacob ChHstensen, [1895] P. 2h ; The 
Seacombe, The Devonshire, [1912] P. 21 ; The Peniitb 
Castle, [1918] P. 142. 
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Part XIX.— Liens on Ship, Freight and Cargo. 


8209. ,] — The owners of a steam wherry, 

which had been arrested in a cause of damage, 
intervened as defts., & obtained a release of their 
vessel on bail. Subsequently an answer was filed 
on their behalf which {inter alia), alleged that at 
the time of the collision with respect to which the 
suit was brought the wherry was hired to a char- 
terer, under an arrangement whereby one-fifth of 
the vessel’s earnings was to be paid to defts., but 
all expenses connected with her employment were 
to bo borne by such charterer, who had absolute 
control over her management, & during the con- 
tinuance of the agreement acted on his own 
behalf, & not in any way as agent or servant of 
the defts. The answer then further alleged that 
the wherry was not under the management or 
control of defts. so as to render them liable for any 
loss or damage sustained by pltfs. in the collision. 
On a motion to I'eject the paragraphs of the answer 
containing these allegations : — Held : the wherry 
was liable in rem for the damage proceeded for, 
& the answer must be amended in accordance with 
the motion. — The Lemington (1874), 32 L. T. 69 ; 
23 W. R. 421 ; 2 Asp. M. L. C. 475. 


Annotaiiona : — Consd. The Tasmania (1888), 13 P. D. 110 ; 
The Hipon City, [1897] P. 22(5; The Hopper, No. G6, 
[1906] P. 34 ; The Sylvan Arrow, [1923] P. 220. Refd. 
Tho Jacob Christensen, [1895] I?. 281 ; The Sarpen, 
[1916] P. 306. 

8210. .] — The maritime lien resulting from 

collision is not absolute. It is a primd facie 
liability of the ship, which may be rebutted by 
showing that the injury was done by the act of 
some one navigating the ship not deriving the 
authority from the owners ; & that, by the 
maritime law, charterers, in whom the control of 
the ship has been vested by the owners, are deemed 
to have derived their authority from the owners, 
so as to make the ship liable for tho negligence of 
the charterers, who are pro hac vice, owners 
(Hannen, P.). — The Tasmania (1888), 13 1\ D. 
110 ; 57 L. J. P. 49 ; 59 L. T. 263 ; 6 Asp. M. L. 0. 
305. 


Annotations :—Cona(L. Tho RIpon City, [1897] P. 226 ; 

Tho Hopper, No. 66, [1906] P. 31 ; The Sylvan Arrow, 

[1923] P. 220. 

8211. Agent for sale.] — The yacht of deft, was 
entrusted for reward to yachting agents for sale, & 
by their servants, moored in the winter season 
without striking her top gear, whereby, on a gale 
occurring the yacht drifted & fouled another 
yacht ; — Held : deft.’s yacht was liable in a pro- 
ceeding in rem in the Ct. of Admlty. — The Ruby 
Queen (1801), Lush. 266 ; 167 E. R. 119. 
Annotations .—Refd. Tho Dictator, [1892] P.^;i04 ; The 

Jacob ChiiatenHon, 11895] P. 281; Tho RIpon City, 

[1897] P. 226. 

8212. Consignee for sale asserting inde- 

pendent right.] — In a cause of damage in the 
Admlty. Ct., alleged to have been done by, & 
imputable to the acts of the owners, & tlieir 
servants, of the vessel proceeded against, a general 
denial was pleaded in answer, & a special defence 
that the damage complained of was the same as 
had already been adjudicated upon in a ct. of law, 
& judgment obtained & satisfied ; at the hearing in 
the Adi^ty. Ct., it wfibs proved by a witness, who 
was the principal deft, in the action at law, that the 
damage proceeded for was occasioned by acts done 
by him on his own responsibility, & in the assertion 
of a right claimed by him as consignee for sale of 
the vessel in question, & not as the agent on behalf 
of the owners ; whereupon the judge of the Ct. 
of Admlty. held, that the suit could not be mam- 
tained, but, inasmuch as the defence thus disclo^d 
had not been specifically pleaded, declined to give 
defts. their costs, or to go into the specif defence, 
though his judgment thereon was asked for by the 


deft.’s counsel, — ^Ybo v, Tatem, The Orient 
(1871), L. R. 3 P. C. 696 ; 8 Moo. P. C. C. N. S. 74 ; 
40 L. J. Adm. 29 ; 24 L. T. 918 ; 20 W. R. 6 ; 
1 Asp. M. L. C. 108 ; 17 E. R. 241, P. C. 


Annotations : — Consd. The RIpon City (1897). 66 L. J. P« 
110; Campbell v, Poliak, [1927] A. 0. 732. Refd. The 
Tasmania (1888), 13 P. D. 110; The Dictator, [1892] 
P. 304 ; The Joannls Vatls (No. 2), [1922] P. 21 3. Mentd. 
Riekon v. Yorko Peninsula JJ., Keam v. Adelaide Licensing 
JJ., [1908] A. C. 454. 


8213. Person acting without authority of owner — 
Compulsory pUotage.] — She cannot be made the 
means of compensation if those in charge of her 
were not the servants of her then owner, as if she 
was in charge of a compulsory pilot (Brett, L.J.). 
— The Parlement Belge (1880), 5 P. D. 197 ; 42 
L. T. 273 ; 28 W. R. 642 ; 4 Asp M. L. C. 234, C. A. 
Annotations: — Consd. Morgan v. Castlogate S.S. Co., The 
Castlegato. [1893] A. C. 38. Apprvd. S.S. Utopia v. 
S.S. Primula, The Utopia, [1893] A. C. 492. Refd. Tha 
Lonflrford (1889), 14 P. D. 34 ; The Dictator, [1892] P. 304 ; 
Th^pon City, [1897] P. 226 ; The Bums, [1907] P. 137 ; 
The Tervaete, [1922] P. 259 ; Tho Sylvan Arrow, [1923] 
P. 220. Mentd. Strousberg r. Costa Rica Republic (1880), 
44 L. T. 199 ; The Nowbattle (1885), 10 P. D. 33 ; Chal- 
mers V. Scoponich (1892), 66 L. T. 348 ; Migholl v. Sultan 
of Johore, [1894] 1 Q. B. 149 ; Musurus Bey v. Qadban, 
[1894] 2 Q. B. 352 ; South African Ri;publlc t*. Compagnie 
Franco-Beige du CJhomin do Fer du Nord, [1898] 1 Ch. 
190 ; Tho Jaesy, [1906] P. 270 ; Re Republic of Bolivia 
Exploration Syndicate, [1914] 1 Ch. 139; Tho Broad- 
mayne, [1910] P. 64 ; Tho Crim(lon(1918). 35 T. L. R. 81 ; 
Re Snaniz, Suarez r. Suarez, ]1918) 1 Ch. 176 ; TheGagara, 
[1919] P. 95 ; West Russian S.S. Co. v. S.S. Gagara 
(1919), 35 T. L. R. 259 ; The Porto Alexandre, [19201 
P. 30 ; Aksionaimoye Obschestvo A. M. Luther v. Sogor, 
[1921] 3 K. B. 532 ; Tho Edna, [1921] 1 A. C. 735 ; Tho 
Mogileft (No. 2), [1922] P. 122; Re Bjomstad & Ouso 
Shipping Co., [1924] 2 K. B. 673 ; Compania Mercontll 
Argentina v. United States Shipping Board (1924), 93 
•L. J. K. B. 816 ; Dull Development Co. v. Kelanton 
Government, [19241 A. 0. 797 ; The .Tupiter (1924), 93 
L. J. P. 156 ; Tho Jupiter (No. 3) (1927), 137 L. T. 333. 


8214. .]— The Tasmania, No. 8210, ante, 

8215. .] — Where the owners of a wreck 

remained in possession thereof, but the part 
authority undertook & neglected the duty of indi- 
cating its position so as to secure ships entering the 
harbour where she lay from the danger of collision 
with her : — Held : neither the owners nor the 
wreck were liable for a collision which ensued. The 
control & management thereof had been legiti- 
mately transferred by the owners to the part 
authority, acting within the apparent scope of its 
powers, & in the absence of negligence by the owner 
no maritime lien arose. 

It was suggested in argument that, as the action 
against the Utopia is an action in rem, the ship may 
bo held liable, though there be no liability in the 
owners. Such contention appears to their lord- 
ships to be contrary to principles of maritime law 
now well recognised. No doubt at the time of 
action brought, a ship may be made hable in an 
action in rem, though its then owners ai^e not, 
because, by reason of tho negligence of the owners, 
or their servants, causing a collision, a maritime 
lien on their vessel may have been established, & 
that lien binds the vessel in the hands of subsequent 
owners. But the foundation of the lien is the 
negligence of the owners or their servants at the 
time of the collision, & if that be not proved no 
lien comes into existence, & the sliip is no more 
liable than any other property which the owners at 
the time of collision may have possessed (Sir 
Francis Jbunb). — Utopia (Owners) v. PRmuLA 
(Owners & Master), The Utopia, [1893] A. 0. 
492 ; 62 L. J. P. C. 118 ; 70 L. T. 47 ; 9 T. L. R. 
542 ; 7 Asp. M. L. 0. 408 ; 1 R. 394, P. 0. 

Annotations :—(SonMA. The Rlpon City, [1897] P. 226. 

Aold. The Snark, [1900] P. 105. Consd. The Sylv^ Arrow, 

[1923] P. 220. Refd. Arrow Shipping Co. «. T^e Improve- 

3 o 2 



932 


Shipping and Navigation. 


Sect 1 . — Maritime Urn: Sub-sect, 2, D.; sub-sects. 

3 <fe 4, A. (a),] 

D. In respect of What Damage, 

8216. Damage to pier.]— The owners of a pier, 
who are xmdertakers within the meaning of 
Harbours, Docks, & Piers Clauses Act, 1847 (c. 27), 
^quire, under sect. 74 of that Act, a maritime 
lien in ^spect of any damage done to their pier 
by a ship, & may proceed in rem to recover that 
damage m the High Ct. of Admlty., & the ship- 
owners are debarred by sect, 74, ftom setting up 
the defence of inevitable accident. — The Merle 
(1874), 31 L. T. 447 ; 2 Asp. M. L. C. 402. 


Annolations : — Refd. River Wear Comre. tJ. Adamson (1877). 
26 W. R. 217 ; The Veiitas, [1901] P. 304 ; The Mostyn, 
[1927] 25* 


8217. .] — The Veritas, No. 8188, ante. 

See, also, Admiralty, Vol. I., pp. 141, 142, Nos. 
484-502. 


8218. Ship itself must be instrument.]— Currie 
V. M‘Knight, No. 8182, ante. 


Sub-sect. 3. — Salvage. 

8219. General rule.] — (1) Salvage is a question 
of the ius gentium, & materially different from the 
question of a mariner’s contract, which is a 
creature of the particular institutions of each 
country, to be applied & construed & explained 
by its own particular rules (Sir William Scott). 

(2) Eve^ person assisting in rescue has a lien 
on the thing saved. ^ He has ... an action in 
personam also ; but his first ^ his proper remedy 
is in rem (Sir William Scott). — The Two 
Friends (1799), 1 Ch. Rob. 271 ; 1 Eng. Pr. 
Cas. 130 ; 165 E. R. 174. 

Annotations: — As to (1) CoQSd. Tho Johann Frlcderich 

(1839). 1 Wm. Rob. 35. Rrtd. The Cosmopolite (1801), 

3 Ch. Rob. 333. OenerdUy^ Msntd. Bedreechund v. 

Elphinstono (1830). 2 State Tr. N. 8. 379 ; The Ida (1860), 

Lush. 6 ; The Roumanian, [1916] 1 A. C. 124. 

8220. .] — (1) When a shipwright has re- 
ceived a vessel into his yard & repaired her, his 
rights are subject to all existing obligations then 
complete & due against the vessel. 

(2) Claims for salvage take precedence of a 
shipwright’s lien in respect of subsequent repairs 
to the vessel. 

(3) The shipwright’s lien is postponed to 
masters’ & seamen’s wages earned prior, but not 
to such wages earned subsequent to the time 
when the vessel, entered the shipwright’s yard. 

(4) The seamen & master are, in the case of 
a foreipi vessel, entitled to an allowance for return 
to their own country, & this right takes priority 
also of such shipwri^t’s claim. 

(5) ^e shipwright’s lien takes precedence of 
all claims in respect of necessaries supplied sub- 
sequent to the time when the vessel entered the 
shipwright’s yard. 

(6) Necessaries do not ab (yrigirve give a lien but 
only a statutory remedy against the ship. 

(7) Prom the earlieA times, salvage has been 
deemed a lien on the ship (Dr. Lushington). — 
The Gustap (1862), Lush. 606 ; 31 L. J. P. M. 
& A. 207 ; 6 L. T. 660 ; 1 Mar. L. C. 230 ; 167 
E. R. 230. 


Annotations :^A8 to (2) Befd. The Russland, [1924] P. 55. 
As to (3) Folld. The Immacolata ConoesioDe (1883), 9 
P. D. 37 ; The Tergeste, [1903] P. 26. As to (4) Folld. 
The Livletta (1883), 8 P. D. 209. As to (5) Md. The 


Stream Fisher, [1927] P. 78. As to (6) Apld. The Livletta 

(1888), 8 P. D. 209. Reid. The Heinrich Bjorn (1885), 

10 P. D. 44. Omerally, Refd. The Markland (1871 ), L. H. 

3 A. & E. 340 ; Simpson v. Blues (1872), L. R. 7 C. P. 290. 

8221. .] — The Schiller (Cargo Ex), No. 

7079, ante. 

8222. In respect of losses to salvage ship — ^Losses 
must be actual.] — The Martha, No. 7421, ante. 

8228. To what property attaching — Ship.] — 
The Gustap, No. 8220, ante. 

8224. Passengers’ effects.]— T he Willem 

III., No. 7189, ante. 

8226. Lien of shipowner on cargo — For contribu- 
tion from owners of goods — After payment by 
shipowner to release ship.] — ^A shipowner who has 
paid a sum of money under 9 & 10 Viet. c. 90, in 
order to release the ship & cargo from a claim for 
salvage, has a lien on the cargo for the proportion 
of those expenses payable to him by the owners 
of the goods, & an insurable interest in the cargo 
in respect of such lien. 

The owners of goods on board a ship are bound 
to contribute to the salvage of the ship & cargo 
as in a case of general average. — ^Briggs v. Mer- 
chant Traders’ Ship Loan & Insurance Assocn. 
(1849), 13 Q. B. 167 ; 18 L. J. Q. B. 178 ; 13 
L. T. O. S. 68 ; 13 Jur. 787 ; 116 E. R. 1227. 
Annotation. : — Mentd. King v. Accumulative, etc. Inscc. 

(1857), 30 L. T. O. S. 119. 

8226. Person employed on stranded vessel — To 
save cargo — Services in nature of salvage.] — 

Wliere a person has been employed by the master 
of a stranded vessel to do various acts for the 
purpose of saving the cargo, such person has a 
lien on the cargo for his charges, the services 
being in the nature of salvage, & the charges 
payable by particular average. — H ingston v. 
Wendt (1876), 1 Q. B. D. 307 ; 45 L. ,T. Q. B. 440 ; 
34 L. T. 181 ; 3 Asp. M. L. 0. 126 ; sub nom, 
Kingston v. Wendt, 24 W. R. 664, D. C. 
Annotations : — Refd. Pivhn v. Bailey (1881), 45 L. T. 399 ; 

The Gas Float Whltton, No. 2, [1895] P. 301. 

8227. Effect of contract with underwriter — Not 

dependent on success — Right lost.] — Pltfs., with 
the knowledge & assent of her owners, undertook 
to lift a sunken vessel, under a contract with the 
insurers, who advanced to pltfs. before the work 
commenced 40 per cent, of the amount for which 
the vessel was insured. The vessel was success- 
fully raised, but the operation of lifting proved 
more costly than was anticipated, & some of the 
underwriters in the meantime became insolvent. 
In an action of salvage brought by pltfs. against 
defts. as owners of the vessel : — Held : the con- 
tract with the underwriters, which was not de- 
pendent on success, precluded pltfs. from asserting 
a maritime lien on the vessel, & claiming salvage 
remuneration from her owners. — The Solway 
Prince, [1896] P. 120 ; 65 L. J. P. 45 ; 74 L. T. 
32 ; 12 T. L. R. 184 ; 8 Asp. M. L. O. 128. 
Annotatifms Tho Goulandris, [1927] P. 182. Refd. 

The Loon Blum, [1915] P. 90. 

8228. “ No cure no pay ’’—Right retained.] 

— Pltfs., a firm of salvage contractors, rendered 
salvage services in the Bosphorus to the steamship 
G. under Lloyd’s standard form of salvage agree- 
ment known as “ No cure no pay.” The agree- 
ment provided that pending completion of security 
the contractors should have a maritime lien on 
the property salved. The agreement was signed 
by the master on behalf of the owner of the ship 


PART XDC. SECrr. 1. SUB-SECT. 8. 

n. To what property attaching — 
Goods saved.] — Salvors have a right to 
retain the goods saved, un^ the 
aniount of the salvage may be adjusted, 
& tendered to them. — Re The Royal 


William (1837), 1 S. V. A. R. 107.— 

CAN. 

o. Vessel salved by charterers ,] — 
A wrecking oo. chartered a steam tug 
from the owners. Through the nogll- 
genoe of the oo.’s servants the vessel 
was simk. Sc the oo. raised her : — Held : 


they were dntltlod to a Hen for tho 
salvage. — T he Conqueror (1886), 5 
C. L. T. 332.— CAN. 

p. Lien of receiver of droUs — For 
fees.] — OOATESWORTH V, WAISH (1853), 
3 I. C. L. R. 93.— IR. 
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& the owners of the cargo. The G, was taken to 
Constantinople, where no security being forth- 
coming, she was arrested in the 'IhirkSih Cts. 
She was, however, released on the terms that if 
she was allowed to sail to Alexandria she should 
be rearrested there, & accordingly an order was 
obtained by pltfs. for a saisie conservatoire of the 
ship on her arrival at Alexandria. After the 
arrest at Constantinople had been taken off the 
owner of the 0» became bkpt., & when the ship 
arrived at Alexandria she was seized by the 
trustee in bkpcy. Pltfs. proceeded to arbn. in 
London under the terms of the agreement & 
obtained an award against both ship & cargo, 
but the cargo owners only were represented at 
the arbn. Shortly afterwards the trustee in 
bkpcy., with the approval of the Mixed Tribunal 
of Commerce, sold the ship to defts. & guaranteed 
that she was free of all charges on the part of 
creditors of the bkpt. owner. Under the Egyptian 
Code Civil Mixte there is no right in rem or mari- 
time lien for salvage. IMtfs. claimed in the 
bkpcy. proceedings the amount of the salvage 
award, but the trustee in bkpcy. took up the 
])osition that the master had no authority to sign 
the arbn. agreement & referred the claim to the 
Egyptian Ct. AVhen the ship came to this country 
pltfs. issued a writ in rem &, defts. gave an under- 
taking for bail to avoid the arrest of the ship & 
moved to set the writ aside : — Held : (1) as the 
services were rendered under “ no cure no pay ” 
terms they gave rise to a maritime lien ; (2) the 
sale under the authority of the Egyptian Ct. 
was not equivalent to a sale in an action in rem 
but was a sale cum onere ; (3) pltfs.’ rights were 
not merged in the unperformed award ; & (4) as 
the claim in the bkpcy. proceedings afforded only 
a partial remedy, if any, & was entirely different 
from tlie relief obtainable in England, there was 
nothing inequitable or vexatious in allowing 
})ltfs. to enforce their rights in rem against the 
ship in the present action. — The Gottlandris, 
11927] P. 182 ; 96 L. J. P. 8,5 ; 137 L. T. 90 ; 43 
T. L. R. 308 ; 17 Asp. M. L. C. 209. 

8229. Life salvage — Statutory not maritime lien.] 
— Nourse V, Liverpool Sailing Ship Owners* 

MurUAL pROTFlCTION & INDEMNITY ASSOCN., 
[1896] 2 Q. 13. 16 ; 6.5 L. ,T. Q, 13. 507 ; 74 L. T. 
543 ; 44 W. R. 500 ; 12 T. L. R, 406 ; 1 Cora. Cas. 
323, 388 ; 8 Asp. M. L. C. 144, C. A. 

.] — See 1894 Act, s. 544. 

Possessory lien.] — See Sect. 3, 2 ^ost, 


Sub-sect. 1. — ^Waoes and Disbursements. 

A. Wages, 

{a) Of Master. 

See 1894 Act, ss. 164-167. 

8230. Right to lien.] — ^A captain of a ship has 
no lien upon the ship for wages, stores, or repairs 


done in England. — ^Wilkins v. Carmichael (1779), 
1 Doug. K. B. 101 ; 99 E. R. 70. 

AnnotcUiotis : — Apld. Smith v. Plummer (1818), 1 B. & Aid. 
575. R^d. Ooweil v. Simpson (1809), 16 Ves. 275 ; The 
Neptune (1833), 3 Hag. Adm. 129 ; The Windsor (3astlo 
(1841), 7 L. T. 225 ; The Araminta (1856), Sw. 81 ; Bris- 
tow tJ. Whitmore (1858), John. 96. 

8231. .] — The master of a ship has not a 

lien on the freight for his wages, or for his dis- 
bursements on account of the ship during the 
voyage, or for the premiums paid by him abroad 
for the purpose of procuring the cargo. — S mith 
V. Plummer (1818), 1 B. & Aid. 575 ; 106 E. R. 
213. 

Annotations: — AP^ld. Atldnaon v. Coteeworth (1825), 3 
B. & C. 647. DiEtd. Bristow v. Whitmore (1861), 9 H. L. 
Cas. 391. FoUd. Morgan v. Oastlegate S.S Co., The 
Castlegate, [1893] A. C. 38. Reid. The Mary Ann (186M, 
L. R. 1 A. & E. 8 ; Japp v. Campbell (1887), 57 L. J. Q. B. 
79. 

8232. .] — ^A master of a ship has no lien on 

the ship or freight for wages or for any expendi- 
tme he may make in the ordinary discharge of 
his duties as master, however necessary for the 
performance of the voyage. But the case becomes 
one of ordinary principal & agent, where be 
makes a special contract, in itself ultra vires, in 
order to fulfd which he incurs special expenses ; 
if the owner adopts the benefit of that contract, 
he must, in equity, also bear its burthens. 

Where, therefore, the master of an ordinary 
seeking ship entered into a charterparty, under 
seal, to carry troops from the Mauritius to Eng- 
land, & stipulated, on his own responsibility, in 
the charterparty, that he would make certain 
alterations in the ship, in order to enable him to 
carry the troops, & at the Cape of Good Hope 
entered into another chartei-party, not under seal, 
to a similar effect, <fc made the specified alterations, 
& paid money, & drew bills to meet the expenses 
necessary to the making of these alterations, & 
the voyage was performed: — Held: in equity, 
the master was fh'st entitled out of the freight 
earned under these charterparties to be rejjaid 
the sums advanced, & to be indemnified against 
the bills, & the owner, or his mtgee., was only 
entitled to the net freight after deducting these 
charges. — ^Bristow v. Whitmore (1861), 9 H. L. 
Cas. 391 ; 31 L. J. Ch. 467 ; 4 L. T. 622 ; 8 Jur. 
N. S. 291 ; 9 W. R. 621 ; J Mar. L. C. 95 ; 11 
E. R. V81, H. L. ; revsg. (1859), 4 Do G. & J. 
326, L. C. 

Annotations : — FoUd. The Red Rose (1806), L. 

80,11. ; The Feronla (1868), I- R. 2 A. & 1 
The Two Ellens (1871), L. R. 3 A. & E. 31... 
r. Hicks (1859), 27 Beav. 616 : Hainlltou . 

Sara (1889), 14 App. Cas. 209; The Oi 
1*. 271 ; El Argentino (1909), 101 L. T. 80. 
r. Hallett (1869), 4 Ch. App. 242 ; Cox v. Bi 
r. Cox (1876). 3 Ch. D. 359. 

8233. Bankruptcy of majority ot interests 

in vessel.] — Semble : where the majoritv of 
interests in a vessel becomes bkpt. or insolvent 
the master may proceed against the ship for the 


R. 2 A. & E. 
a. 65. Distd. 

Refd. Lyall 
. Baker, The 
lonta, [1894] 
Mentd. Tooth 
arkcr. Barker 


PART XIX. SECT. 1, SUB-SECT. 4.— 
A. (a). 

8230 i . liwht to lien.]— Tho master has 
no right against the owners to detain 
the ship or freight for wages, or any 
djsbursomonts made by him on 
account of the ship. — L and r, Malden 
(1849), 5 U. C. R. 309.— CAN. 

8230 ii. .1 — A captain of a vessel 

has no lien for his wages on the vessel. 
— Jasmin v. Lafantasie (1863), < 
L. C. J. 119 ; 13 L. C. R. 22b. — CAN. 

8230 iii. .1— Any lo^l claim of 

master for his wages would under 17 
& 18 Viet. 0 . 104, 8. 191, constitute a 
maritime lien on tho ship.— C)xlbt v. 
Spearwatbb (1867), 7 N. S. R. (1 C. 
& 0.) 144.— CAN. 


8230 iv. .] — The master or captain 

f a vessel has no lien or privilege on 
tie vessel for his wages. — Delislb v. 
ifeciTYEK (1871), 15 L. C. J. 262.— 

AN. 

8230 V. . ]—Held : the master had 

maritlino lion for his wages, as well as 
)r disbursements actually & neees- 
jirlly made, & liability incurred In 
onnectlon with tho proper working & 
lonagcment of tho ship. — Retdb Sc 
I AYES V. The Queen op The Isles 
1892), 3 Exoh. C. R. 258. — CAN. 

8230 vl. .]— Tho master of a ship 

as a lien upon the sWp for the recovery 
f wages duo.— He The Anne (1863), 
Hyde, 273.— IND. 

8280 vil. He The Persia, Er 


p. Gardner (1869), 6 Bom. O. 0. 138. 
—IND. 

8230 viii. .]—lic The PobI’UOAL 

(1870), 6 B. L. R. 323.— IND. 

8230 ix. lie The Gwydyb 

Castle U020). 41 N. L. 11. 231. — 
S. AF. 

q. Master of barge .] — Under 

the common law In force In Lower 
Canada, a captain of a barge has a 
lien upon it for his wages, so long as he 
lemalns on board ; x that right in- 
cludes tho right of seizure before judg- 
ment, without the formality of an 
affidavit.— D ubeault i^. Robertson 
(1864), 8 L. 0. J. 334.— CAN. 

.]— The captain of a 
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Sect. 1 . — Maritime lien: Svib-aecU 4, A» (a) & (6).] 

recovery of wages. — ^T he Simlah (1861), 18 L. T. 
O. S. 35 ; 15 Jut. 865. 

Annotation Re!d. The Albion (1872). 27 L. T. 723. 

8234. Whatever municipal law of colony.] — 

Merchant Shipping Act, 1864 (c. 104), applies to 
the colonies ; & by Merchant Shipping Act, 1864 
(c. 104), s. 191, a master has a lien for his wages 
in the Vice-Admlty. Ct., whatever may be the 
municipal law of the colony. — The Rajah op 
Cochin (1859), Sw. 473 ; 166 E. R. 1223. 
Annotation .—Reid. Tho Yuri Maru. The Woron, [1927] 
A. C. 906. 

8235. Admiralty Court Act, 1861 (c. 10), 

S. 10.] — Admiralty Court Act, 1861 (c. 10), s. 10, 
the master has a maritime lien both for his wages 
& disbursements, & his claim is therefore to be 
preferred to the claim of a mtgee. — The Mary 
Ann (1866), L. R. 1 A. & E. 8 ; 35 L. J. Adm. 6 ; 
13 L. T. 384 ; 12 Jur. N. S. 31 ; 14 W. R. 136 ; 
2 Mar. L. C. 294. 

Annotationa: — Apld. The Daring (1868), L. R. 2 A. & E. 
260; The Harriet (1868), 18 L. T. 804. Folld. The 
Feronia (1868), L. R. 2 A. & E. 65. Gonsd. The Panthea 
(1871), 2.5 h. T. 389. Polld. The Hope (187.U 28 L. T. 
287. Apld. Tho Fairport (1882), 8 P. D. 48. Consd. Laws 
r. Smith, ^Tho Rio Thito (1884), 9 App Cas. 356. Apld. 
The Ringdove (1886), 11 P. D. 120. Overd. Hamilton v. 
Baker, Tho Sam (1889), 14 App. Cos. 209. Gonsd. 
Morgan v. Ca«tiegate S.S. Co., The Casilegate, (1893] 
A, C. 38. Distd. The Orlenta, [1895] P. 49. Reid. The 
Ripon City, [1897] P. 226 ; The Mario Glaoser, [1914] 
P. 218. 


8266. .] — Qu, : has a master under 

Admiralty Court Act, 1861 (c. 10), s. 10, a mari- 
time lien for his wages & disbursements ? — The 
Beeswing (1885), 53 L. T. 554 ; 5 Asp. M. L. C. 
484, C. A. 

Annotali&n: — ^Refd. Tho Turgot (1886), 11 P. D. 21. 

8237. Master of foreign ship — Lex fori.] — 

(1) In a suit by a foreign master against the 
freight for his wages, the question whether the 
freight is liable is a question of remedy & not 
of contract, & is therefore to be determined by 
the lex fori, 

(2) Merchant Shipping Act, 1854 (c. 104), not- 
withstanding sect. 109, extends to the masters 
of foreign ships, & gives them a remedy against 
ship & freight for their wages. — The Milford 
(1858), Sw. 362 ; 31 L. T, O. S. 42 ; 4 Jur. N. S. 
417 ; 6 W. R. 554 ; 166 E. R. 1167. 


Annotations As to (1) Dbtd. The Halley (1867), L. R. 2 
A. & E. 3. Gonsd. Poll V. Dambe, [1901] 2 K. B. 679. 
PoUd. The Tagus, (1903] P. 44. Apld. Tho Colorado, 
[1923] P. 102. Refd. Davidsson v. Hill, [1901] 2 K. B. 
606. As to (2) App^d. The Jonathon Goodhue (1859), 
Sw. 524. OeneraUy, Refd. The Nina (1867), 17 L. T. 391 ; 
R. V, Stewart, [1899] 1 Q. B. 964. Hentd. Salt Union v. 
Wood (1893), 41 W. R. 301. 


Salt Union v. 


8238. .] — In proceedings in rem 

by the foreign master of an Argentine vessel in 
an English port, the claim of the master con- 
sisted of {a) wages as supercargo, & aftemards 
as master ; (b) disbursements wlulst acting as 

supercargo, & afterwards as master. On the 
question of priority as against a mtgee. inter- 
vening: — Held: (1) though by the lex hei the 
master could only claim his wages & disburse- 
ments for the last voyage as a “ privileged debt ” 
in priority to the mtgee., the question was one 
of remedy, & therefore the lex fori applied, under 
which, by reason of the maritime hen conferred 
by 1894 Act, s. 167, he could claim, in priority, 
the whole of his wages & disbursements whilst 
master ; (2) he was also entitled to add thereto 


his wages as a seaman whilst acting as super- 
cargo, & such disbursements as he had tihen 
made by way of advances to the crew on account 
of their wages. — The Tagus, [1903] P. 44 ; 72 

L. J. P. 4; 87L. T. 598 ; 19 T. L. R. 82 ; 9 Asp. 

M. L. 0. 371. 

Annotations : — As to (1) Apld. Tho Colorado, [1923] P. 102, 
As to (2) N.P. The Petono, [1917] P. 198. 

8239. Master hired by person fraudulently 

obtaining possession.] — (1) The fact that the 
master was hired by one who had fraudulently 
obtained possession of the sliip will not prevent 
the master having a lien upon the ship for his 
wa^es & disbursements, if he has discharged his 
duties in ignorance of the fraud. 

(2) The master’s lien under Admiralty Court 
Act, 1861 (c. 10), s. 1 0, for disbursements on ship’s 
account, does not include a lien for mere liabilities, 
as upon a bill of exchange drawn by him upon 
tho owner Sd dishonoured. — The Edwin (1864), 
Brown. & Lush. 281 ; 4 New Rep. 382 ; 33 L. J. 
P. M. & A. 197 ; 10 L. T. 658 ; 12 W. R. 992 ; 
2 Mar. L. C. 36 ; 167 E. K. 365. 

Annotations : — As to (1) Gonsd. The Red Rose (1866), L. R* 
2 A. & E. 80, n. ; The Ripon City, [1897] P. 226. As^ (2) 
Gonsd. Tho Fairport (1882), 8 P. D. 48. Gewrally Refd. 
The Feronia (1868), L. R. 2 A. & E. 66 ; The Sara (1887), 
12 P. D. 168. 

8240. Master part owner,] — The Feronia, 

No. 8289, post. 

8241. What may be recovered — ^Monthly sum for 
purchase of cabin stores.] — In a suit for wages 
brought by the master under 7 & 8 Viet. (c. 112) 
an item id £6 per month for supplying cabin 
stores in tho agreement for wages directed to be 
struck out of the alleged agreement, as being in 
the nature of a special cont/ract. — The Tbcumseh 
(1850), 3 Wm. Rob. 144 ; 6 Notes of Oases, 658 ; 
13 L. T. O. S. 8 ; 13 Jur. 131 ; 166 E. R. 916. 
Annotation: — Refd. Tho Enterprise (1801), 5 L. T. 29. 

3242. Wages earned on that ship.] — The 

master’s lien on a vessel when the owner is bkpt., 
is limited to services in that vessel. A balance 
due from the owner to the master for services in 
another vessel disallowed. — The Julindur (1853), 

I Ecc. & Ad. 71 ; 11 L. T. 113 ; 104 E. K. 42. 

8243. Some duties performed ashore.] 

— ^A master is entitled to sue the ship for wages 
as “ earned on board the ship ” within Admiralty 
Court Act, 1861 (c. 10), s. 10, if he performed the 
duties of master, although during his service he 
did not sleep on hoard the ship, & many of his 
duties were performed on shore. 

He may also sue for disbursements made by him 
during such service on the ship’s account, but 
not for mere liabilities incurred. 

I have no doubt that the master is entitled to 
the lien he claims both for wages & disburse- 
ments (Dr. Lushington). — The Chieftain (1863), 
Brown. & Lush. 104 ; 2 New Rep. 528 ; 32 L. J. 
P. M. & A. 106 ; 8 L. T. 120 ; 9 Jur. N. S. 388 ; 

II W. R. 537 ; 1 Mar. L. C. 327 ; 167 E. R. 316.. 
Annotaiions: — Apld. Tho Eduin (1864), Brown. & Lush. 

281. Gonid. Tho Rod Rose (1866), L. R 2 A. & E. 80, n. ; 
The Feronia (1868), L. R. 2 A. & E. 65 ; The Fairport 
(1882), 8 P. D. 48 ; Tho Orionta, [1894] P» 271. Refd. 
The Ruby (No. 2), [1898] P. 59. 

8244. Not damages for wrongful dismissal.] 

— (1) A shipmaster or seaman suing under Ad- 
miralty Court Act, 1861 (c. 10), on a special con- 
tract of service has no maritime lien in respect 
of damages for wrongful dismissal, inasmuch as 


bargo baa no right or privilege of 
oonaervatory process on the barge for 
hte wages. — D aobkais v. Douauua 
(1871), 16 L. O. J. 109.— CAN. 
t. Vesiel navigating inland 


waters — Lien for six months ,] — Goulet 
V. Danbereau (1897), Q. R. 12 S. O. 
16.— GAN. 

a. Set-off against maritime lien ,] — 


There is no sot-olf against a maritime 
lien except in tho case of masters' 
wages under the Merchant Shipping 
Act, 1854.— The Oonquebor (1885), 
5 O. L. T. 332.— CAN. 
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Part XIX. — ^Liens on Ship, Freight and Cargo. 


such a suit could not have been brought under 
the ancient jurisdiction of the High Ot. of 
Admlty. 

(2) Semble : the maritime lien which a seaman 
suing under the ordinary mariner^s contract has 
in respect of wages is not limited to the wages 
earned while actually on board the ship, but 
extends to wages due after a wrongful deter- 
mination of the contract of service. — The British 
Trade, [1924] P. 104 ; 93 L. J. P. 33 ; 130 L. T. 
827; 40T. L. R. 292; 16 Asp. M. L. C. 290. 

8245. Allowing balance to remain In owners’ 
hands — ^At Interest — Loss of right.] — ^A master 
who, after receiving a portion of his wages from 
the managing owners, elects to allow the balance 
to remain in their hands at interest, by so doing 
loses his lien, & cannot recover the balance in 
rem, but if he had no opportunity of receiving his 
wages, or has been refused payment of them on 
demand, the mere fact of his allowing them to 
remain in the managing owners’ hands after they 
become due will not deprive him of his remedy. 
— The Rainbow (1885), 63 L. T. 91 ; 6 Asp. 
M. L. C. 479. 

8246. No opportunity of receiving — Right 

not lost.] — The Rainbow, No. 8245, ante. 

Compare Admiralty, Vol. I., pp. 131-133, Nos. 
303-388. 


(6) Of Seamen, 

See 1894 Act, ss. 104-167. 

8247. General rule — Indelible & perpetual lien — 
Following ship wherever she goes.] — This question 
arises on the admission of a defensive allegation 
offered by the owners of this vessel, in answer to 
a petition for wages. It appears that at the time 
this person entered into the service of the ship 
at New York as a mariner, she was the property 
of American owners, but that the ves^l has been 
since transferred to British subjects. Now 
although it is a settled principle for the protection 
of mariners generally, that wages form an indelible 
& perpetual lien on the ship, & follow her wherever 
she goes, it is easy to see the great inconvenience 
that might arise from carrying this principle to 
its full extent in the case of foreign purchases. 
Where an English ship is purchased by English 
merchants, the purchasers have an opportunity 
of becoming acquainted with all the circum- 
stances of the antecedent history of the vessel ; 
but in making purchases of this description, it 
is scarcely possible for them to inform themselves 
of all the transactions, regular or irregular, in 
which she may have been engaged. . . . To what 
country claimant belongs is not stated. As a 
British subject he could not regularly embark 
in such an undertaking under this i^itary com- 
mander without the authority of his goT^. ; & 


if he is an American, his own govt, had prohibited 
such an engagement by public proclamation. If 
he is a subject of some other country, the general 
objection holds that the expedition itself was the 
unauthorised act of a private person, out of which 
no legal claims can arise. For that part of the 
voyage which was legal, it is admitted that the 
wages had been paid in advance, & I am clear 
therefore that if this allegation is proved, it w of 
a nature to bar the claim which is set up, especially 
against the present holders of the vessel, who come 
in as innocent successors to the former owners, 
& knowing nothing of her antecedent history 
(Sir William Scott).— The Leander (1808), 
Edw. 35 ; 165 E. R. 1024. 

8248. Effect of payment to master — Ship remains 
liable.] — Payment to the master is not payment 
to the seamen, but the ship itself is liable for their 

wages {per CuR.). — Maddox v, (1701), 12 

Mod. Rep. 526 ; 88 E. R. 1495. 

Annotation : — Refd. Mills V. Long (1754), Say. 136. 

8249. What may be recovered — Subsistence.] — 
Mariners’ wages take precedence of bottomry 
bonds. Subsistence part of wages. In cases of 
Greek navigation mariners to be subsisted till 
conveyed back to their own country. 

Is the subsistence of these men to be con- 
sidered as part of their wages ? 1 think it is so 

to be considered (Sir William Scott). — The 
Madonna D’Idra (1811), 1 Dods. 37 ; 165 E. R. 
1224. 


AnnotatUms : — Consd. The Golubchick G840), 1 Wm. Hob. 
■tAI OaM 'THrt TTnlnn SO L. J. P. M. & A. 17. 


-.] — Several actions were brought 


8250. — ~»j -.wv, — 

by different pltfs. against a foi*eign sliip, which 
^as sold at the instance of one of pltfs. the 
proceeds brought into ct. ; — Held: (1) pltf., at 
whose instance the proceeds were so rnade avail- 
able for the other claimants, was entitled to be 
paid his costs out of the fund in ct., up to & in- 
clusive of the sale of the ship, in priority to other 
claimants ; (2) the lien of seamen takes priority 
over the common law possessory lien of a ship- 
wright, for wages earned before the shipwright’s 
lien attached, for subsistence money from the 
date of leaving the service of the ship till the 
return home of the seamen, & for the cost of their 
passage home. — T he Immacolata Concezione 
(1883), 9 P. D. 37 ; 52 L. J. P. 19 ; 50 L. T. 539 ; 
32 W. R. 705 ; 5 Asp. M. L. C. 208. 

Annotations As to (2) Apid. The Tagnis. 11903] R 44. 
Folld. The Hussland, [1921] P. 

[1903] P. 26. Oenerallv, Consd. Tho litia (1891), 64 L. T. 
148. 

8251 . Viaticum -Foreign seamen.]— The 

Gustap, No. 8220, ante. 

8252 . .] — The Immacolata 

Concezione, No. 8250, ante. 


PART XIX. SECT. 1, SUB-SECT. 4.— 

A. (b). 

b. Right to Zien.] — Dxtbeault v, 
Robertson (1864), 8 L. C. J. 334. — 

CAN. 

0 . During possession of ship,] 

— Held : the men prosorvod their 
privilege upon the vessel for their 
wages & materials furnished only so 
long as they retained posseBSlon of the 
ship. — F'rAohettb v. Gosselin (1851), 
1 L. C. H. 145.— CAN. 

d. Caretaker of ship ,] — The 

caretaker of a ship not in commission 
is not a “ seaman,” & has no lien for 
his wages. — Brown v. The Slora. 
(1898), 6 Exch. C. K. 133. — CAN. 

J, Part-owner remaining 

on hoard during repairs,] — Jx^ensen 
V, The Chabina, [1926] I D. L. H. 
1193; [1926] ^oh. 0. R. 110 ; [1926] 


1 W. W. R. 632 ; 37 B. C. R. 24.— CAN. 

f. Musician.] — In tho ab- 

sence of a contract to pay him 
wages a musician is not a ” soammi 
within the meaning of tho Merchant 
Shipping Act, & therefore is not 
entitled to a maritime lien for Ids 
services. — MoElhaney v. The Flora 
(1897), 6 Exch. C. R. 129.— CAN. 

g. Layman on boat for fishing 

purposes .] — ^A layman who d(W8 not 
sleep on a boat, but who fishes horn & 
takes part in working the boat, is a 
seaman & entitled to a maritime ilon.-- 
Morribettb tj. The M^oo'e (1916), 
34 W. L. R, 39 ; 10 W. W. R. 21.— 
CAN. ^ ^ 

82491. What maybe recovered^Sub- 
sistence.) -A brigantine, bo^d from 
Genoa to Limerick, hav^ been ship- 
wrecked off the coast of Galway, the 
master entered into a bottomry bond 


upon tho ship, freight, & cargo to pay 
for salvage, repairs. & storage oi cargo, 
a sale having been directed an the suR 
of the bondholder : — Heid : although 
the fund realised was deficient, the 
crew had a valid claim upon it for 
their wages, for kettle-money or 
subsistenoo pending their suit, &, 
according to the custom of Italian 
seamen, to wine-money in lieu of their 
allowance of wire, but not either for 
increased wages from tho time of their 
leaving tho Mediterranean, or for 
conduct-money to take thorn uc™®* 
The Costante (1851), 18 L. T. O. S. 
20.— IR. 

8251 i. FioZicum — Foreign sea- 

mcn.l — The Costante (1851), 18 
L. T. 0. S. 20.— IR. 

h. Wine-money — Italian sea- 
men .] — The Costante (1851), 18 

L. T. 0. S. 20.— IR. 
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Sect. 1. — Maritime lien: Sub-sect. 4, A. (b) (c), 

& B. (a)0 

8253. Victualling allowance.] — The Teb- 

GESTE, No. 8421, post. 

8254. Damages for wrongful dismissal.] — 

The British Trade, No, 8244, ante. 

8255. Wages after wrongful dismissal.] — 

The British Trade, No. 8244, ante. 

8256. Wages earned on unauthorised expedition 
— Not legally recoverable.] — The Leander, No. 
8247, ante. 

8257. Seamen engaged for foreign going ship- 
Voyage not prosecuted — Engagement not in 
writing.] — Seamen engaged by the owners or 
their agent for a voyage upon a foreign going 
ship, which does not proceed upon the voyage, 
are entitled to a lien for their wages upon the 
ship, & the proceeds of sale thereof, althougli the 
engagement of the seamen has not been in writing. 
— Re Great Eastern S.S. Co., Williams’ Claim 
(1885), 53 L. T. 594 ; 5 Asp. M. L. C. 511. 

Aniwtations Vlckereon t*. Crowe, [1914] 1 K. B. 

462 ; HawB v. Brown (1917), 81 J. P. 300. Refd. R. v. 
City of London Court Judge 8i Michigan (Owners) (18901, 
6 T. L. R. 304 ; Palace Shipping Co. v. Caine, [1907] 
A. C. 386 ; The British Tra.io [lft2 \] P. 104. 

8258. **^hip’s husband ’* — No lion as seaman.] 

— (1) A ship’s husband, not being a “seaman** 
claiming “ wages earned by him on board the ship ** 
within AdmMty Court Act, 1861 (c. 10), s. 10, 
has no maritime lien upon wliich he can found 
an action in rem for “ wages ’’ under County 
Courts Admiralty Jurisdiction iVct, 1868 (c. 71), 
s. 8 (2). 

(2) The purchaser of a ship sold by the high 
bailiff of a county ct. under the deciee of a 
coimty ct. having admlty. jurisdiction made 
in an action in rem, takes the ship free from 
all antecedent liens, mtges., & liabilities. — The 
Ruby (No. 2), [1898] P. 59 ; 07 L. J. P 28 ; 78 
L. T. 235 ; 46 W. R. 087 ; 14 T. L. R. 184 ; 8 
Asp. M. L. C. 421. 

Amiotaiion :—As to (1) Refd. The Ambatlolos, The Cepha- 
lonia, [1923] P. 68. 

Right of person paying off claims against ship.] 

^See Nos. 84o9-8473, post. 


(c) To What Property Attaching, 

See 1894 Act, ss. 164-167. 

8259. Freight — Lien of master.] — Smith v. 
Plummer, No. 8231, ante. 

8260. .]? — (1) The master of a ship has 

no lien on the certfiScate of registry, either for his 
w'ages or for moneys disbursed by him for the use 
of the ship ; nor have the ship brokers any lien 
on the certificate of registry for advances made 
by them to the owner for the use of the ship. 

(2) The m^ter of a ship has no claim on the 
accruing freight, either for his wages or for 
moneys disbursed by him for the use of the ship. 

(3) Ship brokers advancing moneys to the owner 
of a ship for the ship *8 use, having at the same time 
notice, by an indorsement on the certificate of 
registry, of a prior mtge. on the ship, are not 
entitled to be repaid their advances out of the 
freight in priority to the mtge., although the 
mtgee. does not take possession of the ship until 


after she has entered the docks from her homeward 
voyage. — Gibson v. Ingo (1847), 6 Hare, 112 ; 67 
E. R. 1103. 


Anruftatiotis : — OeneraUy. Bsfd. The Oeltlo King, [1894] 
p. 175. Mentd. Knight v. Bowyor (1858), 2 De G. & J. 
421. 


8261. Lien of seamen.] — A warrant of 

arrest at the instance of foreign seamen, shipped 
at Ancoma by the master, who stipulated to 
procure them a passage back with wages, decreed 
against the freight & master, the ship being gone 
& the claims of the men admitted ; & upon the 
return of the ship to England, held also, the claims 
being unsettled, that the ship was liable for the 
whole demand, wages & costs. — The Margaret 
(1835), 3 Hag. Adm. 238 ; 166 E. R. 394. 

8262. Part of vessel — Lien of seamen.] — The 
Neptune, No. 8320, ante. 

8263. .] — The Reliance, No. 7400, 

ante. 

8264. Cargo — Lien of seamen — Whether con- 
fined to cargo as freight.] — A ship, designed on a 
trading voyage from Liverpool to Africa & back, 
sailed with goods for barter, & on her voyage 
home was, with her cargo, totally destroyed : the 
ship & cargo were the property of the same owner, 
& were insured. In an action for wages against 
the owner : — Held : in conformity with the general 
rule of law, freight is the mother of wages, the 
summary petition was inadmissible. A mariner 
has no lien for wages on the cargo, as cargo ; his 
lien is upon the ship & freight. Qu. : whether if 
any cargo were saved it could be held to represent 
the freight. — The Lady Durham (1835), 3 Hag. 
Adm. 196 ; 166 E. R. 378. 

Annotation: — Distd. The Rlby Grove (1843), 2 Wm. Rob. 

52* 


8265. .] — The Riby Grove 

(1843), 2 Wm. Rob. 52 ; 2 Notes of Cases, 205 ; 
lOL. T. 913; 7Jur. 586. 

Annotali(m .-—Refd. The Kaletcn (1914), 30 T. L. R. 572. 

8266. .] — A foreign vessel had been 

sold under a decree of the ct. to meet money 
advanced on a bottomry bond. The proceeds, 
together with the freight, would be exhausted 
thereby. A considerable sum was due for wages. 
The cargo had been arrested in a suit for those 
wages. The owners of the cargo contended that 
the cargo was not liable : — Held : on the principle 
that seamen have a general lien on the ship, & 
according to the terms of the contract, the cargo 
was liable. — The Louisa Bertha (1860), 16 
L. T. O. S. 216 ; 14 Jur. 1006. 

8267. Certificate of registry — Lien of master.] — 
Gibson v. Ingo, No. 8260, ante. 

8268. Proceeds of sale — Ship sold in foreign 
port — Lien of seamen.] — The Catharina (1861), 
11 L. T. 113 ; sub nom. The Catharina (formerly 
The Croxdale), 17 L. T. O. S. 43 ; 15 Jur. 231. 
Annotation : — Mentd. Stephens v. Broomfield, The Great 

Pacific (1869). L. II. 2 P. C. 616. 


B. Disbursements. 

(a) In General. 

See 1894 Act, s. 167. 

8269. Right to Hen.] — W ilkins v. Carmichael, 
No. 8230, ante. 


k. Increased wag^.] — The Cos- 

TANTE (1851), 18 L. T. O. S. 20.— IR. 


PART XIX. SECT. 1, SUB-SECT. 4.— 
A. (0). 

8266 i. Caroa—^Lien of seamen .] — 
manner has no lien upon the cargo, as 


of delay in enforcement.] 
Haidee (1860), 10 L. C. R. 
V. A. R. 26.—CAN. 


1. Effect 
— Re THE 
101 : 2 S. 


cargo, for wages & disbursements ; & 
cargo in respect of which all freight has 
been prepaid is exempt from any pro- 
ceedings for the recovery of such 
wages & disbursements. — ^Hansen v. 
The Gut C. Goss., [1926] N. Z. L. K. 
445.— N.Z. 

m. ** Tackle, apparel dt furniture.**] 
— Spare spars, canvas, boats, 8c sur- 
plus stores for ship’s use, held to be 


included in the words “ ship's taoklo, 
apparol. Sc furniture,” Sc therefore 
within the seamen’s lion for wages. — 
The Prince Regent U857), 9 L. T. 
302.— AUS. 

PART XIX. SECT. 1, SUB-SECT. 4.— 
B. (a). 

n. Rlqht to lien — Master — Before 
registration .] — In a suit by a master for 
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. j* .“1 — •] — captain of a ship, who has 
encer^ into engagements on account of the ship, 
tner^y acquires a lien on the goods & on the 
Ire^ht to the extent of his engagements. — W tttt w 
*'■ ^ ®®P- ®28, N. P. 

8471. • ,] — The master of a ship has no lien 
on It for money expended or debts incurred by him 
for repairs done to it on the voyage. — Hussey v . 
Christie (1808), 9 East, 426 ; 103 E. R. 636. 

Bristow V. Whitmore (1861), 9 H. L. 
Cas. 391. Refd. Smith v. Plummer (1818), 1 B. & Aid. 

5^72. .]— The Ciheftatn, No. 8243, ante. 

loll' J—The Mary Ann, No. 8235, ante. 

*1 •]~ 7 'Certain necessaries having been 
supphed to a ship in a foreign port, they were paid 
for by the usual agents at that port, the master 
indorsing the accounts to the agents, when sent 
to him, with a request to them to pay, & signing 
them. The master was accredited to the agents 
by his owners, & the foimer were to draw bills on 
the owners for the amounts advanced. No money 
passed through the master’s hands. When the 
ship arrived in England the mtgees. took pos- 
session of her & the freight : — Held : as the master 
became personally liable for the amounts so paid, 
he had a right to proceed in rem against the ship. — 
The Marco Polo (1871), 24 L. T. 804; 1 Asp. 
M. L. C. 54. 

® 

8275. Master hired by person fraudulently in 

possession.] — The Edwin, No. 8239, ayiie. 

8276. Master part owner.] — The Feronia, 

No. 8289, post. 

8277. Admiralty Court Act, 1861 (c. 10), 

s. 10.]— The Beeswing, No. 8236, ante. 

8278. ,] — Under above sect, the 

master of a ship has a maritime lien on it for dis- 
bursements & his claim has priority over that of a 
purchaser.— The Ringdove (1886), 11 P. T). 120 ; 
55 L. J. P. 56 ; 55 Ju T. 552 ; 34 W. R. 744 : 2 
T. L. R. 811 ; 6 Asp. M. L. C. 28. 

Ann^i^ion : — Overd. Hamilton v, Baker, The Sara (1889). 
14 App. Cas. 209. 

8279. -.] — ^Above Act does not give 

the mtister a maritime lien on the ship for dis- 
bursements.— H amilton r. Baker, The Sara 
(1889), 14 App. Cas. 209 ; 58 L. J. P. 57 ; 61 

L. T. 26 ; 38 W. R. 129 ; 5 T. L. R. 507 ; 6 Asp. 

M. L. C. 413, H. L. 

Annotatiotis Refd. The Orchis (1890), 59 L. J. P. 31 ; 

CastlcKato S.S. Co., Tho Castlcgatc, 11893] 
A* £• Oriciita, [1894] P. 271 ; The Mecca, [1895] 

P. 95 ; The llipon City, [1897] P. 226 ; The Veritas (1901), 
70 L. J- 75; The Tagus, [1903] P. 44; Tho British 
Trade, [1924] P. 104. Mentd. winstanley r. North 
Manchester Overseers, [1910] A. C. 7 ; West Kent Main 
Sewerage Board v. Dartford Assmt. Com., [1911] A. C. 

8280. Master of foreign ship — Lex fori.] — 

The Tagus, No. 8238, anie, 

8281. To what property attaching — Freight.] — 

White v. Baring, No. 8270, ante, 

8282. .] — Smith v , Plummer, No. 

8231, ante. 


-.] — Gibson v. Ingk), No. 8260, 
-.] — ^Bristow v. Whitmore, No. 

Only when lien on ship.]- 


ante. 

8284. 

8232, ante. 

8286. 

(p Merchant Shipping Act, 1889 (c. 46), does not 
give the master of a ship a maritime lien on ship 
for disbursements for which he has no authority 
to pledge the shipowner’s credit. 

(2) Where there is no maritime lien on ship 
there can be no lien on freight in respect of the 
same debt. 

By a charterparty for the hire of a steamship it 
was agreed that the charterers should provide & 
pay for coals. In the cc^urse of a voyage it became 
necessary to procure coals to enable the ship to 
prosecute the voyage & earn freight. The master, 
who had notice of the terms of the charterparty, 
obtained the coals & drew on the charterers for 
the value. The bill having been dishonoured the 
master was sued on it, & then instituted a cause 
of disbursements in the Ct. of Admlty. against 
ship & freight : — Held : as the shipowner was not 
personally liable for the disbursements the master 
had no maritime lien on ship, & although his 
claim for payment out of the freight was supported 
by considerations of equity, he had no lien on 
freight, since by the practice of the Admlty. Cts., 
there cannot be a maritime lien on freight, where 
there is no lien on ship in respect of same debt. — 
Morgan v. Castlegate S.S. Co., The Castlegate, 
[1893] A. C. 38 ; 62 L. J. P. C. 17 ; 68 L. T. 99 ; 
41 W. R. 349 ; 9 T. L. R. 139 ; 7 Asp. M. L. C. 
284 ; 1 R. 97, H. L. 

An^taiions :-^A8 to (1) Distd. The R{pon(^ty, [1897] P. 226. 

-Refd. Tho Orienta, [1894] P. 271. As to (2) Refd. Tho 

Kaleten (1914), 30 T L. R. 572. Oenerallj/^ Refd. S.S. 

Utopia V. S.S. Primula, Tho Utopia, [1893] A. C. 492 ; 

S.S. Devonshire v. Leslie (Owners), [1912] A. C. 634 ; 

The Tervaete, [1022] P. 259 ; The Sylvan Arrow, [1923] 

P. 220 ; The British Trade, [1924] P. 104. 

8286. Proceeds of sale.] — A ship at sea was 

mtged. by the owner to pltf. The ship having 
become unseaworthy, it was condemned & sold 
in a foreign port. The purchaser drew, upon a 
person in England, a bill of exchange for the pro- 
ceeds, & indorsed & delivered it to the captain. 
Tho captain claimed a lien upon, or a right of 
set-off against, the amount of the bill, for disburse- 
ments which he had made on account of the 
ship, & threatened to bring an action against the 
acceptor for the money due on the bill. The ct. 
granted an injunction to restrain the action. — 
Lister v, Payn (1840), 11 Sim. 348 ; 59 E. R. 908. 

8287. Certificate of registry.] — Gibson v, 

Ingo, No. 8260, ante. 

8288. Cargo.] — Where a master of a ship 

in order to preserve cargo takes measures such as 
a wise & prudent man would think most conducive 
to the benefit of all concerned, the cargo is subject 
to a lien for expenses so incurred & may be enforced 
bv suit in rem by County Courts Admiralty Juris- 
diction (Amendment) Act, 1869 (c. 51). — The 
Argos (Cargo Ex) (1873), L. R. 4 A. & B. 13 ; 
on appeal^ svb nom. The Argos (Cargo Ex), 


wa«eB & difiburflomonts. the promoter 
cannot recover for dlsbursemeiitB made 
by him before he was registered as the 
master, even though there was a pre- 
vious arrangement between him & the 
owner that bo should bo master. — T he 
ALBION (1873), 3 V. R. (Adm.) 1.— 
AUS. 

0 . ,] — Tho master has 

no right against tho owners to detain 
the ship or freight for any disburse- 
ments made by Elm on account of the 
ship. — Land v, Malden (1849), 6 
U. C. R. 309.— CAN. 

p. .] — Held: tho master 


had a maritime lion for ditjbursements 
actually & necessarily made, & liability 
incurred in connection with the proper 
working & management of tho ship. — 
Reide & Hayes v. The Queen op The 
Isles (1892), 3 Exch. C. R. 258.— CAN. 

Q. .) — ^Thikd National 

Bank of Detroit v. Syries (1895), 
4 Exch. C. R. 400.— CAN. 

y. — McBride v. The 

American, & Darrell (John S.) & CJo. 
(N. S.), [19241 Exch. C. R. 227.— CAN. 

t. fleW ; the liabili- 

ties incurred by the master while 
the vessel was away from her home 


port entitled him to a maiiUme lion 
over tho ship. — T he Maqio (1906), 26 
N. Z. L. R. 273.— N.Z. 

a. Ship’s agent.] — McCul- 

lough V, S.S. Samuel Marshall, 
11923] Exch. C. R. 110.— CAN. 

b. .] — Agents at Quebec 

receiving captain's bill on owners for 
funds advanced to disburse accounts at 
that port of those who are material 
men : — Held : not to have a lien on 
ship entitling them to arrest & sell her 
by Admlty. Ct. process on arrival in 
this country. — The Moppat (1858), 
7 L. T. 135.— IR. 
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Sect* 1 . — Maritime lien: Sub^aect, 4, B, (a) (6); 

stib-eect* 5.] 

Gaudbt V* Brown, The Hewsons, Geipel v. 
OORNPORTH, L. R. 6 P. C. 134, P. C. 

.^Conid. G. N. Ry. v. Swaffleld (1874), L. R. 
» Hentd. Purkis v. Flower (1873), 4& L. J. 

Q. B. 33: Flower v, Bradley (1874), 44 L. J. Ex. 1: 
Qunnofltad v. Price, Fullmore v. Wait (1875), L. R. id 
Exch. 65 ; The Alina (1880), 5 Ex. D. 227 ; Allen e. 
Garbntfc (1880), 6 Q. B. B. 165 ; The Rona (1882), 7 P. D. 

CJonnty Court Judge (1884), 13 
^ County of Durham, [18911 P. 1 ; R. 
V. aty of London Court Judge, [1892J 1 Q. B. 273 ; The 
Theodora, [1897] P. 279. 

Right of person paying off claims against shlpj- 
No. 8177, ante. *' 


(b) What Are Disburaemente* 

8289. General rule — All proper expenditure upon 
ship — Whether articles obtained by Immediate or 
promised payment.] — (l) .The master’s maritime 
lien on the freight for his wages A; disbursements in 
priority to the cla^s of the mtgees. is not affected 
by the fact of his being also part owner of the 
vessel. 

(2) Disbursements made by the master include 
all propen expenditure made by him upon the ship, 
whether the particular articles be obtained by 
imm^iate or promised payment ; therefore, 
liabilities incurred by him for articles expended 
for the benefit of the ship are to be considered as 
disbursements, & will be allowed where the ct. has 
a fund in its custody legally liable for all necessaries. 

(3) In a suit by a master, v no was also part 
owner, against ship & freight for wages & dis- 
bursements, the ct. confirmed the registrar’s 
report allowing the master’s claim, in priority to 
the mtgees. in possession, for his wages & the 
following disbursements, viz. : (a) for tobacco & 
slops supplied to seamen, who afterwards deserted, 
on the groimd that, these being a part of seamen’s 
wages, the master was entitled to be reimbursed 
for them, notwithstanding the fact that he might 
have made a small profit in supplying them ; 
(b) for certain items which had not been paid, but 
which the registrai* allowed, with a recommenda- 
tion that no order for the payment thereof be 
made imtil the master deposited in the registry 
vouchers for the payment, or gave satisfactory 
evidence that the accounts had been paid ; (c) for 
a bill of exchange drawn by the master, of the 
dishonour of which he had received no notice, & 
for which it was contended he was therefore no 
longer liable, on the ground that, as the whole 
principle of notice of dishonour is founded upon 
the notion of benefiting the drawer, & as in this 
case the drawer had not only not been injured by 
the absence of notice, but had taken no such objec- 
tion as a defence, it was not competent to defts., 
mtgees. in possession representing the acceptor, 
to i^t up an objection on the ground of want of 
notice, & to contend that the drawer was no 
longer liable on the bill, — ^Thb Feronia (1868), 
L. R. 2 A. & E. 65 ; 37 L. J. Adm. 60 ; 17 L. T. 
619 ; 16 W. R. 685 ; 3 Mar. L. O. 64. 

Annotations .—As to (1) Apld. The Daring (1868), L. R. 2 

A. & E. 260 ; The Marco Polo (1871), 24 L. T. 804. 


9), 1_ „ . 

(No. 2), [19041 P. 422. Befd. The Hope (1873). 28 L. T. 
M7 ; Re Rio (Jrande do Sul S.S. Co. (1877), 6 Ch. D. 282 : 
The Ringdove (188^, 11 P. D. 120 ; The Orlenta, [1894] 
P-271 VJhe Ripon City, flSOD P. 226 ; The Marie Glaeser, 
P. 218. Oeneralty, MMltd. Glamorgan Coal Co. 
^ Glamorganshire Stanmng Joint Committee, Powell 
Dullryn Steam Coal Co.-r. Same. [1916] 2 K. B. 206. 

8290. Disbursements in England.] — Wilkins v. 
Carmic!Hael, No. 8230, ante. 


8291. Premium to procure cargo.] — Smith v. 
Plummer, No. 8231, ante. 

8292. Not mere liabilities.] — T he Chieftain, No. 
8243, ante. 

8293. Bill of exchange drawn on owner.] — 

The Edwin, No. 8239, ante. 

8294. Payments within scope of authority — 
Adoption by owner of ultra vires contract.] — ^Bris- 
tow V. Whitmore, No. 8232, ante. 

8295. .] — The master of a vessel, although 

aware that his vessel was chartered under a charter- 
party whereby the charterer had undertaken to 
provide & pay for all coal to be supplied to the 
vessel, drew a bill upon his owners without any 
authority from them for {inter alia) the price of 
certain coal supplied to his vessel abroad. The 
bill was not accepted & judgment on it was 
recovered against the master. Subsequently the 
master brought an article of wages & disburse- 
ments against the vessel in this ct., & sought therein 
to recover the amount of the judgment against 
him : — Held : so much of the amount of the bill 
as represented the price of the coal was not a 
disbursement recoverable in the action. — The 
Turgot (1886), 11 P. D. 21 ; 54 L. T. 276 ; 34 
W. R. 552 ; 5 Asp. M. L. C. 548. 

Annotations : — Apprvd. Morgan r. CaKtlcgate S.S. Co., Tho 
Castlogate, [ 1893 ] A. C. 38 Distd. Tho Ripon City, [1897] 
P. 220. 


8296. 


“.] — Morgan v. Castlegate S.S. Co., 


The Castlegate, No. 8285, ante. 

8297. Ordinary course of employment.] — 

(1) Defts., shipowners in London, contracted with 
a coal merchant for the supply of bunker coal to 
their vessel then lying in the port of London, & 
about to sail on a voyage to the Mediterranean. 
As part of the contract payment was to bo made 
by bill of exchange drawn by the master on the 
defendants in favour of the coal merchants. The 
bill so drawn by the master was accepted by defts. 
but dishonoured at maturity ; & pltf., the master 
of the vessel, thereupon issued a writ in rent, 
arrested the ship, & claimed the amount of the 
bill, notarial charges, & the costs of an action 
against him as drawer. Defts. did not appear ; but 
on the intervention of prior mtgees. of the vessel : 
— Held : the liability of pltf. as drawer of tho bill 
of exchange was not a liability “ properly incurred 
by him (as master) on account of the ship ” within 
Merchant Shipping Act, 1880 (c. 46), s. 1, & there- 
fore, no lien had been created in his favour to the 
prejudice of the mtgees. 

(2) It is common knowledge that a master has 
only authority to pledge his owner’s credit if it 
is necessary tnat the goods should be supplied to 
the ship, & if the master can not communicato 
with the owners before ordering the goods. The 
disbursements, therefore, in respect of which the 
master had a lien on the ship were those disburse- 
ments which he made or made himself liable for 
on account of necessaiies for the ship for the pur- 
poses of navigation, which necessaries he must 
obtain immediately if he was to carry out his 
duties as master, the shipowners not being there 
to give the order, & the master not being able to 
communicate with them (Lord Esher, M.R.). — 
The Orienta, [1895] P. 49 ; 64 L. J. P. 32 ; 71 
L. T. 711 ; 11 T. L. R. 116 ; 39 Sol. Jo. 165 ; 7 
Asp. M. L. C. 529 ; 11 R. 687, C. A. 

AnnotatioTis .—As to (1) Dtrtd, The Ripon City, [1897] 

P. 226. As to (2) Apia. Tho Elmvlllo (No. 2), [1904] 
422t 


8298. ,] — Defts., owners of a steam- 

ship, transferred the possession of it to a Glasgow 
firm subject to conditions in a contract of sale, by 
which defts. were to remain registered owners, & 
in effect to become mtgees. until payment of the 
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pxlwhase-money. The Glasgow firm appointed 

? ltf, master, & he, whilst on a voyage to the river 
law on account of that firm, & not having 
notice of the contract of sale, drew two bills of 
exchange on the Glasgow firm for bunker coal 
supplied to the vessel at the time the bills were 
drawn, but in pursuance of a coalmg contract 
previously made in this country between the 
Glasgow firm & the coal merchants. The bills 
were dishonoured at maturity, &, the Glasgow 
firm having suspended payment, defts., as unpaid 
vendors, retook possession of the vessel. They 
then settled with pltf. an action in rem brought, 
in the name of pltf. by the coal merchants, under 
an irrevocable mandate, executed by pltf. autho- 
rising them to exercise, in his name, the right of 
lien, which he claimed under 1894 Act, s. 167, 
against the vessel in respect of his liability as 
drawer of the two bills of which the coal merchants 
were the holders: — Held: (1) the settlement of 
the action was void as against the coal merchants 
whom pltf. was liable on the bills, & this 
liability having been incurred by pltf. as master 
in the ordinary course of his employment on 
account of the ship, within the meaning of the 
statute, he had a valid maritime lien, which could 
be enforced against the vessel, though the coals 
were supplied on the credit of the Glasgow firm, 
& not of defts., whose property the ship was. 

(2) As maritime liens are recognised by law, 
persons who are allowed by those interested in a 
vessel to have possession of her for the purpose of 
using or employing her in the ordinary manner, 
must be deemed to have received authority from 
those interested in her to subject the vessel to 
claims in respect of which maritime liens may 
attach to her (Gorell Barnes, J.). — The Ripon 
City, [1897] P. 226 : 06 L. J. P. 110 ; 77 L. T. 
98 ; 18 T. L. R. 378 ; 8 Asp. M. L. C. 304 ; svbae- 
queni 'proceedings^ [1898] P. 78. 

Annotations :-—As to (1) Folld. The Elmvllle, 11904] P. 319. 
CoDsd. Pocahontas Fuel Co. (Incorporated) v. Ambatielos 
(1922), 27 Com. Cas. 148. Distd, The Sylvan Arrow, [192.3] 
P. 220. As to (2) Consd. The St. Gcorgre, [1920] P. 217. 
Reid. The Marie GlaoHor. 11914IP.218; The Tervaete, [1922] 
P. 259 : The Goulandris, [ 1 927 ] P. 1 82 ; The Stream Fisher, 
[19271P. 73. Generatt?/, Reid. The Snark, [1899] P. 74; The 
Hopper, No. 66, [1906] P. 34 ; The Sarpen, [1916] P. 306 ; 
The Colorado, [1923] P. 102. 

8299. Articles expended for benefit of ship.] — 

The Feronia, No. 8289, ante, 

8300. Tobacco & slops for seamen.] — The 
Feronia, No. 8289, ante, 

8301. Liabilities on bill of exchange.] — The 
Feronia, No. 8289, ante, 

8302. Payment for coal.] — In Apr. & May, 

1880, the master of a steamship obtained at a 
British colonial port coals for the ship, & paid for 
them by bills of exchange drawn on the charterers 
of the ship. The bills were dishonoured by the 
charterers, & in Aug. 1880, the master was served 
with a writ in an action brought to recover the 
amount of tlie bills. Judgment in this action was 
rwovered against the master in July, 1881. In 
Oct. 1881, the steamship was sold, & the master 
in Nov. 1882, instituted an action of disburse- 
ments against her & her freight. The purchasers 
appeared & put in bail. At the hearing of the 
action the judgment recovered against pltf. in 
Aug. 1881, remained still in force & unsatisfied, 
& pltf. claimed to recover as a disbursement the 
amount for which he was liable under it ; — Held : 
(1) the liability of pltf. to satisfy the judgment 


against him must be considered as a disbursement 
in respect of which a maritime lien existed imder 
Admiralty Court Act, 1861 (c. 10), s. 10 ; (2) the 
right to enforce such lien had not been lost by 
any want of reasonable diligence on the part of 
pltf., & that his claim must be pronounced for. — 
Tehb Fairport (1882), 8 P. D. 48 ; 62 L. J. P. 21 ; 
48 L. T. 636 ; 31 W. R. 616 ; 6 Asp. M. L. 0. 62. 
Annotations: — As to (1) Apinrvd. The Sara (1887), 12 P, D. 

158. Reid. The Ringdove (1886), 11 P. D. 120; The 

Ripon aty, [1897] P. 226. 

8303. .] — The Turgot, No. 8296, ante, 

8304. .] — The Ouienta, No. 8297, 

ante, 

8305. .] — The Ripon City, No. 8298, 

ante, 

8306. .] — ^A master drew bills on his 

owners in favour of coal merchants who had sup- 
plied coals to the ship he commanded. The bills 
were accepted, but were dishonoured on presenta- 
tion, & the coal merchants then sued the master 
as the drawer of the bills. The coal merchants 
issued a writ in personam in the Admlty. Div. 
against the master, &; on a summons for directions 
it was ordered that the cause should be set down 
for trial as a short cause, & that evidence might 
be given by affidavit : — Held : the master was 
liable, but he had a lien against his ship for his 
disbursements. — The Cairo, Watson & Parker 
V. Gregory (1908), 99 L. T. 940 ; 11 Asp. M. L. C. 
161. 

8307. For which charterers liable.] — 

Morgan v, Castlegate S.S. Co., The Castle- 
gate, No. 8285 ante, 

8308. Dishonoured bill — Unsuccessful de- 

fence of action.] — The Fairport, No. 8302, ante, 

g309. .] — (1) The term “ wages 

in 1894 Act, s. 167, will include a bonus of £60 
promised to a master by his owners during a 
voyage, in addition to his agi’eed wages, on con- 
dition that he remained with the vessel, & satis- 
fied his owners that he had done all in his power 
to promote the interests of the ship. 

(2) The costs incurred by a master in un- 
successfully defending an action on a dishonoured 
bill of exchange drawn by him on Ms ownei*s for 
the price of coals supplied to the ship will not be 
deemed “ liabilities properly incurred by Mm (as 
master) on account of the sMp within 1894 
Act, s. 167, unless the defence was reasonably 
necessary in the interests of the ship. 

Being the master, he drew the bill by way of 
payment for the coals which he knew the sMp 
had received, & in considering the question 
whether he was justified in defending the action 
or making the ship liable for the costs of that 
defence, I have to consider whether it was neces- 
sary in the interests of the ship to have defended 
I hat action. There my difficulty arises, because 
I do not see why it was. lie might perfectly 
well have allowed judgment to go by default, 
knowing that he could recover from the sMp, & 
that he had a lien (.Ieune, P.).— The Elmville 
(No. 2). [1904] P. 422 ; 74 L. J. P. 69 ; 91 L. T. 
330 ; 63 W. R. 287 ; 20 T. L. R. 783 ; 10 Asp. 
M. L. C. 23. 


Sub-sect. 6.— Towage Services. 

8310. No maritime lien.]— There is no maritime 
lien for ordinary towage services rendered to a 


PART XIX. SECT. 1, SUB-SECT. 6. 

0. Right to lien.] — Ohaffet v, 
SOHOOLBY (1876), 40 U. 0. R. 166.— 

CAN. 


d. -T — In the absonco of proof 

of general enstom to the contrary, 
xnantlino lien will attach to a ship for 
towage eervlooa. — LEi^oNTH v* 
Yuba (1888), 14 Q. L. R. 132.— CAN, 


0 . .] — Under British Sc Cana- 
dian law a claim for ordinary towage 
does not give a maritime lien upon the 
ship towed nor one superior or prior 
to a mtge. existing upon It at the time 
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Sect. 1 . — Maritime lien: Svb^aects. 6, 6 dZ: 7, A. 

ship. — Wbstrup V. Great Yarmouth Steam 
Carrying Co. (1889), 43 Ch. D. 241 ; 59 L. J. 
Ch. Ill ; 61 L. T. 714 ; 38 W. R. 605 ; 6 T. L. R. 
84 ; 6 Asp. M. L. C. 443. 

Annolations : — Befd. The Veritas, [1901] P. 304 ; The 
Ambatlclos, The Oephalonla, [1923] P. 68. 


Sub-sect. 6. — ^Bottomry and Respondentia 
Bonds. 

8311. Loan creating personal obligation only — 
No hypothecation of cargo — Whether lien created.] 

— In a respondentia bond, the condition, after 
reciting that the money was lent upon the goods 
laden A to be laden on board a cert€an ship on her 
voyage out & home, was, that if the ship should 
proceed on her voyage & return within thirty-six 
months (the da^ers of the seas excepted), & if 
the bon'ower, within thirty days after her arrival 
should pay to the lender the sum agreed on, or 
if in the voyage &; within thirty-six months the 
ship should be lost by fire, enemies, or other 
casualties the borrower should, within six months 
after such loss, pay to the lender a proportionable 
average on all the goods carried out & acquired 
during the voyage which should be saved, then 
the obligation to be void ; — Held : this was no 
more than a personal obligation from the borrower 
to the lender, ^ did not give the latter any specific 
pledge or lien on the home carj o or the proceeds 
thereof. — Busk v. Fearon (1803), 4 East, 319 ; 
1 Smith, K. B. 103 ; 102 E. R. 853. 

8312. .] — Lien on a ship for re- 

pairs done abroad without hypothecation. Qu. : 
as to advances for any other purposes. — Ex p. 
Halkett (1814), 3 Ves. & B. 135 ; 35 E. R. 430 ; 
svb nom. Re Mayor, Ex p. Halkett, 2 Rose, 
194, L. C. ; svbaequeyit proceedinga (1815), 2 Rose, 
229, L. C. 

8313. Advance to pay bottomry bond — In con- 
sideration of brokerage 6c prepaid freight.] — (1) A 

firm in England, having accepted A paid a bill 
of exchange drai^m on them by the master of a 
foreign ship abroad to procure necessaides, may 
sue the ship in the Admlty. Ct., as for necessaries 
within 3 & 4 Viet. c. 66, s. 6. 


(2) An advance of money, to pay off a bottomry 
bond for which the ship is arrested, being m^e 
under a contract to pay off claims outstanding 
on the ship, & outfit her for a new voyage, in con- 
sideration of receiving brokerage & the prepaid 
freight for the new voyage, is not within 3 & 4 
Viet. c. 65, A cannot be recovered in the Admlty. 
Ct. — The Onni (1860), Lush. 164 ; 3 L. T. 447 ; 
1 Mar. L. C. 6 ; 167 E. R. 75. 

Annotations: — As to (1) i^ld. The Anna (1876), I P. D. 

253. I^d. Pocahontas Fuel Co. v. Ainbatiolos (1922), 27 

Ctom. Cas. 148. As to (2) Consd. The MogrlleiT, [1921] P. 

286. Generally, Reid. The Panthoa (1871), 25 L. T. 

389 ; The Riga (1872), L. R. 3 A. & E. 516. 

8314. Bond without time for repayment — Invalid 
as indefinite lien.] — ^Advances were made on the 
terms of the following document relied on as a 
bottomry bond ; — “ Sept. 30, 1919. Bond of 
bottomry between A., master of American schooner 
Janies W. Elwell ... & American Express Co. 
... I, A. ... do hereby agree to bond & lien 
schooner together with her furniture, sails, gear 
A future earnings to the amount of 20,000 francs 
for value received, American Express co. to have 
absolute lien upon vessel until said loan is repaid 
together with interest accrued A all other charges 
relating thereto. . . .” Signed, etc. : — -Held : as 
neitlier the voyage on which the maritime risk 
was to be run, nor the time when the loan was to 
become repayable, was stated, the bond was not 
a valid contiact of bottomry, A gave the lenders 
no maritime lien.— T he .James W. Elwell, [1921] 
P. 351 ; 90 L. .f. P. 355 ; 125 L. T. 796 ; 37 
T. L. R. 835 ; 15 Asp. M. L. C. 418. 

Bottomry bonds generally.] — See Part IV., 
Sect. 3, ante. 

Hypothecation of cargo.] — Sec Part VII., Sect. 6, 
sub-sect. 5, ante. 


Sub-sect. 7.— Materials and Necessaries 
Supplied to Ship. 

A, In General. 

8315. Whether lien on ship.) — Allport v. 
Thomas (1725), Gilb. Ch. 227 ; 25 K. R. 158. 
Annotation : — Mentd. Hoaro jv. Contencin (1779), 1 Bro. 
C. C. 27. 

g 31 Q. ,] — Xo lien on a ship, or proceeds 

from sale of it, for repairs done, except in course 


the claim arose. — Carow Towing Co. 
V. The Edward McWiluams (Out.) 
(1919), 18 Exch. C. R. 470 ; 46 D. L. R. 
506.— CAN. 

f. .] — There is no maritime 

Hen for the towage, only a statutory 
lien, in the form of a right to seize the 
tow in satisfaction of the claim. — 
Neville Canneries, Ltd. v. The 
Santa Maria (P. E. I.) (1917), 16 
Kxch. C. R. 481 ; 36 D. L. R. 619.— 
CAN. 

g. .] — A eledm for towage 

rendered necessary by the creditor, 
or position, of the vessel towed con- 
stitutes a maritime lien, even though 
the vessel at the time be in the hands of 
charterers. — Macgbeoor-Haselton’s 
Claim (1876). 14 N. S. W. S. C. R. (L.) 
107.— AUS. 


PART XIX. SECT. 1, SUB-SECT. 7.— A. 

8315 J. Whether lien on ship.l^Held: 
Persons furnishing suppUes to ships 
in this country, tecnnioally called 
material men, had no lien upon ships 
for such supplies . — Re The Mary 
Jane (1848), 3 R. de L. 436.— CAN. 

831611. .} — ^Theie Is no maritime 

lion on a ship for neoessarios supplied, 
whether at the instance of the owners, 
captain or other special or general 
agents of the ship. — Re The Gaepbsia 


V. The Gaspesia & Commercial Truht, 
Ltd. (1899), 8 Nfld. L. R. 309.~NFLD. 

8315 Hi. .] — Goods, In the nature 

of ship’s supplies, were furnished l)y 
appits. to tho charterers of certain 
ships while In tho possession of tho 
charterers. The goods were not bui>- 
plied on the credit of the ships, but 
weitJ charged to the charterers in 
appltB.’ books, & accounts therefor 
w'ere, in the first instance, made out to 
the charterers; — Held: applle. could 
not assert a lion for necessaries against 
tho ships. — Upson Walton Co. v. 1'he 
Brian Boru, The Shaugiuiaun, The 
Monroe Doctrine, The Reciprocity 
(1907), 27 C. L. T. 341 ; 11 Exch. C. R. 
109.— CAN. 

I 8815 iv. .] — There Is a privllogo 

I upon a steamer for coal supplied to her 
on her last voyage by the order of tho 
master & of the charterers through 
their agent, without tho knowledge or 
participation of the owners who incur 
no personal liability therefor. Such a 
privilege may bo enforced by attach- 
ment of tho vessel before judgment, & 
the owners may be made parties to 
the suit. — Inverness Railway & Coal 
Co. V. Canadian Links, Ltd. (1906), 
Q. R. 29 S. C. 151,— CAN. 

8315 V. .1— Inverness Railway 

& Coal Co. v. Jones & Davey (1908), 
40 S. C. R. 46 ; 6 E. L. R. 1.— CAN. 


8315 vi. .]— A claim for the supply 

of necessaries to a ship does not oon- 
Btltuto a maritime lien thereon. — 
ClE J)EH HoIH DC NoRD V. THE ST. 
Louis (1920), 20 Kxeh. C. R. 232. — 
CAN. 

8315 vii. .]-• IfcUl: there is no 

maritime lien, cither at common law 
or mider 1894 Act, a. 107 (2), for 
necessaries supplied to a Scottish ship 
in a Scottish port.— Clydesdale 
Hank, Ltd. v. Walker & Bain, 11926] 
S. C. 72.— SCOT. 

8315 viii. .] — Parry, Leon 

Hayhoe, Ltd. v. Stormy ogkl Whal- 
ing Co., [1914] C. P. D. 837.— S. AF. 

h. Goods supplied to char- 

tcrcr .] — Whore a ship Is chartered & 
supplies are fumishod to the charterer 
with a knowledge of his position with 
regard to tho snip, no maritimo Hen 
attaches to tho ship. — Ui‘80N Walton 
Co. V. The Brian Bobu, The Shauoh- 
RAUN, The Monroe Doctrine, The 
RKC ipiiOCiTY (1906), 10 Exch. C. II. 
176; 7 O. W. It. 310; 27 C. L. T. 
341 ; am> (1907), 11 Exch. C. R. 109. 
—CAN. 

k. Goods supplied by order of 

charterer’s foreman.] — Tho orders of a 
foreman of the chartorors, not being 
the captain of a vessol, cannot oroato a 
maritimo lion against such vessel. — 
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of a voyage. — Buxton v , Snbb (1748), 1 Ves. 
Sen. 164 ; 27 E. R. 952, L. 0. 

;-~Polld. The Neptune (1835), 3 Knapp, 94. 
Held. The Gratltudlno (1801), 3 Ch. Rob. 240 : James v, 
7 Exch. 287. Mentd. Stevens n. 
Praed (1705), 2 Vos. 519 ; Green v. Briggs (1848), 17 
L. J. Ch. 323. 


8817. .]— The Habmonia (1817), 3 Knapp. 

Ill, n. ; 3 Hag. Adm. 148, n. ; 12 B. B. 690, n. 
^nnotcUi^ .‘—Held. The Neptune (1835), 3 Knapp, 94. 

8818. .] — The Bombay (1832), 3 Hag. 

Adm. 148, n. ; 166 E. K. 361. 

8319. .]— The Unity (1832), 3 Hag. Adm. 

149, n. ; 166 E. R. 361. 

8320. .] — Material men have no lien for 

supplies furnished in England on the proceeds 
remaining in the Registry of the Ct. of Admlty. 
of a ship sold under a decree of that ct. for the 
payment of seaman’s wages. — The: Ne:ptune 
(1836), 3 Knapp, 94 ; 12 E. R. 584, P. C. 
Annotations : — Consd. Janies v. L. & S. W. Ry. (1872), L. R. 

7 Exch. 287. Apld. Haws v. Smith, The Rio Tinto (1884), 
9 App. Cas. 356. Reid. The New Eagle (1846), 2 Wm. Rob. 
441 ; The Wataga (1856), 28 L. T. O. S. 192 ; The Com- 
tesso dc EYdgeville (1861), Lush. 329 ; The Pacific (1864). 
Brown. & Lush. 243 ; The Bowse (1870), L. U. 3 A. & E. 
135 ; Johnson v. Black, The Two Ellens (1872), L. R. 4 
P. C. 161 ; The Riga (1872), L. R. 3 A. & E. 516 ; Allen 
V. Garbutt (1880), 6 a B. D. 165 ; Nortbcote v. Hcnrich 
Bjiim (Owners), The Honrlch Bjorn (1886), 11 App. Cas. 
270; The Petone, 11917J P. 198; The Mogileil’, [1921] 
I\ 236. Mentd. Imric v. Castrique (1860), 8 C. B. N. S. 
405. 


8321. .] — The Gustaf, No. 8220, ank>. 

8322. .] — The Skipwitii (1864), 10 \u T. 

43 ; 10 Jur. N. H. 445 ; 2 Mar. L. C. 20. 


Annotations : — N.F. The Pacific (1864), Brown. & Lush. 
243. Reid. The Haniet (1868), 18 L. T. 804 ; The Two 
Ellens (1871), L. R. 3 A. EL 345 ; Laws v. Smith, The 
Rio Tinto (1884), 9 App. Cas. 356. 


8323. .] — Under Admiralty Court Act, 

1861 (c. 10), s. 6, the material man acquires not 
maritime lien, but only a riglit to sue the ship ; 
his claim against the ship accrues only upon his 
institution of the suit, & is therefore subject to 
any registered mtge. at that time subsisting on 
the ship. — The: Pacific (1864), Brown. & Lusli. 
243 ; 3 New Rep. 709 ; 33 L. J. P. M. & A. 120 ; 
10 L. T. 541 ; 10 Jur. N. S. 1110 ; 2 Mar. L. V, 
21 ; 107 E. R. 350. 

Annotations : — Consd. The Troubadour (1866), L. R. 1 
A. & E. 302. Folld. The Harriet (1868), 18 L. T. 804. 
Apprvd. Johnson v. Black, The Two E^lleiiR (1872), L. R. 
4 1*. C. 161. Consd. Giovanni Dapucto v. Wyllio, The 
Piove Superloro (1874), Jj. R. 5 1*. C. 482 ; Laws r. Smith, 
The Rio Tinto (1884), 9 App. Cas. 356 ; The Heinrfcb 
Bjorn (1885), 10 P. D. 44. Apprvd. Hamilton v. Baker, 
The Sara (1889), 14 App. Cas. 209. Refd, The Mary 
Ann (1865), L. R. 1 A. & E. 8 ; The Scio (1867), L. R. 1 
A. & E. 353 ; The Lion (1870), 26 L. T. 716 ; The Celia 
(1888), 36 W. R. 540 ; The Mecca, [1895J V. 95. Mentd. 
Simpson v. Blues (1872), L. H. 7 C. P. 290 ; Allen v, 
Garbutt (1880), 6 Q. B. B. 165. 


8324. 


".] — An advance of freight to enable 


a master to pay his ship’s disbursements before 
sailing does not give the charterer a claim against 
the ship, which will take precedence of the claim 
of a mortgagee ; nor dies an advance for a similar 
purpose made by an insurance co. — The Tur- 
LIANI (1876), 32 J.. T. 841 ; 2 Asp. M. L. C. 603. 

8325. .J — No maritime lien attaches to a 

ship in respect of coals or other necessaries supplied 
to it. — Laws v. Smith, The Rio Tinto (1884), 9 
App. Cas. 366 ; 53 L. J. P. C. 64 ; 60 L, T. 461 : 
6^p. M. L. C. 224, P. C. 

Annotations : — Apld. Nortbcote v. Henrlcb BjOm (O^^ers), 
Tho Henrlch 6j0m 11886), 11 App. Cas. 270. CoMd. 
Fnnng Tal V, Bucbbelster, [1908] A. C. 458. Reid. Ibe 
Ringdove (1886), 55 L. T. 552 ; The Mogiloff, [1921] P. 
236. 


8826. Sale of ship — No delay In enforce- 

ment.] — (1) Tho lien on ship for necessaries sup- 
plied continues, notwithstanding the sale of the 
ship, if there has been no laches in forcing the 
lien. 

(2) Coals supplied to a foreign steamer for 
several voyages may be recovered as necessaries, 

(3) The agent for a foreign ship, being also 
part owner, may recover against the ship for 
necessaries supplied. — The West Friesland 
(1859), Sw. 454 ; 6 Jur. N. S. 658 ; 106 E. R. 
1213 ; revsd. on other grounds (1860), Sw. 456, 
P. C. 

Annotations: — As to (2) Reid. The Riga (1872), L. R. 3 
A. & E. 516 ; Laws v. Smith, The TUo Tinto fl884), 9 
App. Cas. 356. As to (3) Consd. Tho Underwriter (1868), 
25 L. T. 279. Reid. The Morilcff, [1921] P. 236; The 
Stream E'ishor, [1927] P. 73. Generally f Consd. Northcoto 
V. Hcnrich BjOni (Owners), The Honrtch Bjbm (1886), 11 
App. Cas. 270. Mentd. Tho El Salto (1908), 25 T. L. R. 
99 ; Foong Tal v. Buchheister, [1908] A. C. 458. 

8327. Vendor foreigner resident 

abroad — Purchaser British.] — A liability for the 
supply of necessaries before transfer follows the 
ship into the hands of an innocent owner. It 
makes no difference that the transferee is a 
foreigner resident abroad & the purchaser a 
British resident. — The Ella A. Clark (now The 
Golde:n Age) (1863), Brown. & Lush. 32 ; 1 New 
Rep. 525 ; 32 L. J. P. M. & A. 211 ; 8 L. T. 119 ; 
9 Jur. N. 8. 312 ; 11 W. R. 534 ; 1 Mar. L. C. 325 ; 
167 E. R. 283. 

Annotations : — Consd. The Two Ellens (1871 ), L. R. 3 A. & E. 
345 ; Laws v. Smith, The Rio Tinto (1884). 9 App. Cas. 
356. Dbtd. Nortbcote v. Henrich Bjorn (Owners), The 
Hcnrich Bjorn (1886), 11 App. Cas. 270. Reid. The 
Anna (1876), 1 P. D. 253 ; Allen v, Garbutt (1880), 6 
Q. B. B. 165; The Mecca, [1895] P. 95. 

8328. .] — The statement of claim in an 

action of necessaries in rent alleged that in Nov, 
1874, i)ltf, had supplied to the owners of the 
vessel proceeded against certain stores necessary 
for her equipment; that in Sept. 1870. whilst 
the amount due in respect of t he said stores was 
still unpaid, forty-three sixty-fourth shares in the 
vessel had been transferred to deft, in the action 
with knowledge & notice of pltf.’s claim ; that 
pltf. became owner of the shares subject to such 
claim ; & that the value of the shares was increased 
by reason of the equipment, & the owners of the 
vessel liad derived benefit therefrom : — Held : 
the statement of claim showed no right of action 
in respect of the vessel as against deft. — The 
Aneroid (1877), 2 P. D. 189 ; 47 L. J. P, 15 ; 36 
L. T. 448 ; 3 A^p. M. L. C. 418. 

.] — See, further. Admiralty, Vol, I. pp. 

12()-130, Nos. 318-357. 

B, Foreign Ships, 

See Admiralty Court Acts, 1840 (c. 65), 1861 

(r. 10). 

8329. In port in this country—Owners having 
agent in port — Onus of proof of agency.] — The 

Helena Sophia (1850), 3 Wm. Rob. 265 ; 7 Notes 
of Cases, 492 ; 7 L. T. 340 ; 166 E. R. 961. 

8330. .] — An American ship supplied with 

necessaries at Cape of Good Hope by an English 
firm having an establishment there, on her arrival 
in port of London was arrested at smt of merchant 
who supplied the necessaries, &, with the consent 
of the owner, sold. Payment to him out of the 
proceeds was opposed by the mtgees. of the vessel, 
but tho ct. held that, under Admiralty Court Act, 
1840 (c. 65), s. 6, it had jurisdiction on a claim for 


Upson Walton Co. v. Tiik Brian 
B oRU, The Shauqhraun, The Monroe 
B oOTRiNB, The Reciprocity (1906), 
10 Exch. fc. R. 176 ; 7 0. W. R. 310 ; 


27 C. L. T. 341 ; a/frL (1907), 11 
Exob. 109. - -CAN. 

1. Supplies for “ lost voyage.*'] 

— St. Aurin V, The Canada (1910), 


13 Exch. C. R. 463.— CAN. 

m. Supplies to ship not on 

voyage ,] — The Charles Mollot, Reid 
V. CROHER (1855), 7 L. T. 340.— S. AF. 
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Sect. 1. — Maritime licfi: Subsect. 7, B, Sects. 2 
8 : Subsects. 1 <fc 2.] 

necessaries supplied to a foreign vessel in colonial 
as well as in British ports, & decreed payment 
accordingly.— -The Wataga (1866), Sw. 166 ; 
28 L. T. O. S. 192 ; 5 W. B. 165 ; 166 B. R. 1076. 
Annotation PoUd. The Anna (1876), 1 P. D. 253. Re!d. 
The India (1863). 2 New Hop. 42: The Feronla (1868), 
L. R. 2 A. & E. 66 ; The Henrich Bjhrn (1885), 10 P. D. 
44 ; The Mecca. 11895] P. 05. 

8331. .] — The master of a foreign ship, on 

concluding a voyage in the port of l^ndon the 
ship being arrested at the suit of a bondholder, 
applied to B., merchant of that city, to advance 
money to enable him to pay the balance of wages 
due to certain seamen. B. advanced s\ich moneys, 

6 entered a suit against the proceeds of the 
ship remaining in the registry, to recover such 
moneys as necessaries under Admiralty Court Act, 
1840 (c. 65). The ct. on motion, other parties 
interested not opposing, directed the moneys to be 
paid out of proceeds in the registry, but stated 
that such order was not to be taken as a precedent. 
— The Henry Reed (1858), 32 L. T. O. S. 106 ; 

7 W. R. 180. 

8332. — Necessaries out of proceeds of sale.] — 

The Masonic (1861), 5 L. T. 460 ; 1 Mar. L. C. 169. 

8383 . Right against purchaser of ship.] — 

3 & 4 Viet. c. 65, s. 6, does not ^ve a maritime 
lien in respect of necessaries supplied to a foreign 
ship in an English port. 

Pltfs. advanced to the part owner of a foreign 
ship then at Liverpool money lor necessaries for 
the ship. The part owner having sold his interest 
in the ship to defts. pltfs. brought an action in 
rent for the amount of the advances : — Held : the 
action could not be maintained. — Northcote Vc 
Henrich BjSrn (Owners), The Henrich Bjorn 
(1886), 11 App. Cas. 270 ; 55 L. J. P. 80 ; 65 
L. T. 66 ; 2 T. L. R. 498 ; 6 Asp. M. L. C. 1, 
H. L. ; ajfg, 8. C. sub nom. The Heinrich Bjorn 
(1885), 10 P. D. 44. 

Annotations : — Consd. Westrupp v. Great Yamiouth Steam 
Carrying Co. (]889). 43 Ch. D. 241 ; The Andr6 Theodore 
(1904), 93 L. T. 184. Refd. The Beeswing (1885), 53 
L. T. 554; The lUngdore (1886), 11 P. D. 120; The 
Lyons (1887), 57 L. T. 818 ; The Sara (1887), 12 P. D. 
158 ; The Celia (1888), 13 P. D, 82 ; The Dictator, [1892] 
P. 304 ; The Africano. [1894] P. 141 ; The Orienta, [1894] 
5* Mecca, [1895] P. 95 ; The Verttes, [19011 

P. 304 : Moran, Galloway v. Uzlelll, [1905] 2 K. B. 555 ; 
Foong Tai t?. Buchheister, [1908] A. C. 458 ; The Petone, 
[1917] P. 198 ; The Mogilefl, [1921] P. 236 ; The Amba- 
tieloB, The Cephalonla, [1923] P. 68 ; The Stream Fisher, 
[1927] P. 73. 

8334. In port abroad.] — T he Wataoa, No. 8330f 
ante. 

8335. .]— The Onni, No. 8313, ante. 

8336. .] — The master of a foreign vessel 

lyin^ in the port of Quebec, being without funds or 
credit, by means of a bill of exchange drawn upon 
a firm of shipbrokers in London, procured the 
advance of a sum of money for necessaries for the 
ship. The biU of exchange was accepted & paid, 
but the acceptors, not having received the amount 
of the biU from the shipowners, instituted an 
action against the ship for the amount of the biU ; 
— Held : the ct. had jurisdiction to entertain the 
action.— The Anna (1876), 1 P. D. 263 ; 46 L. J. P. 

16 ; 34 L. T. 895 ; 3 Asp. M. L. 0. 237, C. A. 

.---Refil. The Mecca, [1895J P. 95 : The Mogilefl, 
[1921] P. 236 ; Pocahontas Fuel Co. v. Ambatielos (1922), 

27 Com. Cas. 148. 

8337. Claims by several parties — Settlement pro 
rata — Proceeds Insufficient.] — ^A foreign ship was 
arrested in a suit for necessaries ; no appearance 


being ^ven for the owners, the ct. put pltf. it 
possession of her by a first decree after the usua 
defaults. She was subsequently arrested by three 
other parties in similar suits, & the proceeds were 
not sufficient to meet the total claims. The ct.. 
on motion, by interlocutory judgment, decreed e 
pro rata division between ail pariies. — The 
Desdbmona (1856), Sw. 158 ; 28 L. T. O. S. 192 • 
6 W. R. 167 ; 166 B. R. 1072. 

Annotations: — Held. The Africano, [1894] P. 141; The 

Stream Fisher, [1927] P. 73. 

8838. Primft facie UabUlty.] — Where necessariee 
are supplied for the use & benefit of a foreign shii: 
the presumption is that the ship is liable. — The 
Perla (1858), Sw. 353 ; 7 L. T. 397 ; 4 Jur. N. S. 
741 ; 166 E. R. 1164. 

Annotations The Heinrich Bjftm (1883), 8 P. D. 

151 ; Foong Tai v. Buchheister, [1908] A. C. 458 ; The 

Mogilefl, [1921] P. 230. 

8339. .] — Primd facie ^ persons who have 

advanced money for necessaries on behalf of a 
foreign ship are entitled to sue in rent ; &, although 
it may be inferred from the course of business 
between the principal & agent that the agent has 
agreed to look to the personal liability of the princi- 
pal, & that the advances must be treated as items 
of a mercantile account to be adjusted in accord- 
ance with the terms of the agency agreement 
between the parties, the mere fact that pltfs. are 
the shipowners’ regular agents does not deprive 
them of their rights in rem under the Admiralty 
Court Acts 1840 (c. 65) & 1861 (c. 10). The test 
to apply in each case is whether at the date of the 
suit pltf. could maintain fin independent action 
in assumpsU in the subject-matter of the claim. — 
The Mogileff, [1921] P, 236 ; 90 L. J. P. 329 ; 
37 T. L. R. 549 ; 65 Sol. Jo. 581. 

Annotation : — ^Refd. Pocahontas Fuel C]o. v. Amhatlelos 

(1922), 27 Com. Cas. 148. 

8340. Right of ship’s agent.] — The West 
Friesland, No. 8326, ante. 

8341. What included In necessaries — Coals.] — 

The West Friesland, No. 8326, ante. 

See, further. Admiralty, Vol. I., pp. 126-130, 
Nos. 318-357. 


Sect. 2.— STATUTORY RIGHTS IN REM. 

See Admiralty, Vol. I., pp. 158-172, Nos. 
667-832 ; Supreme Court of Judicature Consolida- 
tion Act, 1925 (c. 49), s. 22. 


Sect. 3.— POSSESSORY LIEN. 

Sub-sect. 1. — In General. 

8342. Necessity for possession — To retain lien.] — 
A person who repairs a ship has no specific lien, if 
delivered to bkpt. ; if repaired in a foreign port, 
while out upon a voyage, it would have been 
otherwise . — Ex p. Shank (1764), 1 Atk. 234 ; 26 
E. R. 161, L. C. 

Annotation: — Conad. The Neptune (1835), 3 Knapp, 94. 

8343. ,] — Be Strickland, Ex p. 

Bland, No. 8361, post. ♦ 

8344. Sufficiency of possession — Graving flat 
alongside — ^Tools on board vessel.] — ^Mtgees. of a 
ship are entitled to payment in priority to material 
men, who at the time of supping the materials 
were not in such actual possession of the ship as 
to rive them a possessory lien over her. 

On behalf of H. [the material man] it is deposed 
that at the time of the arrest his graving flat lay 


PART XIX. SECT. 1, SUB-SECT. 7.— «. 

83841. In port abroad ,] — In order to 
811 ^^ In an action for repairs, the 
authority to make the contract must 


be clear, & when repairs have been 
made on a foreign ship in a forei^ 
port 9c by foreign contractors the law 
of the foreign State as to the existenoe 


of a lien therefor must govern. — R eid 
Wrecking CJo., Ltd. v. The John B. 
Retoham 2nd (1911), 13 Exch. 0. R. 
413.— CAN, 
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between the quay & the vessel, & was attached to 
the vessel by chain & rope painters, &> was floated 
close to her to enable the workmen to execute the 
external repahs about the hull. Also, that there 
were on board of the vessel, chisels, chains, & other 
implements & materials belonging to H. These 
statements are disputed ; but supposing them to 
be true, I think them quite inadequate to establish 
that the vessel was in the possession of H. so as to 
give him a possessory lien over her (Db. Lushing- 
TON).— The Scio (1867), L. R. 1 A. & E. 353 ; 16 
L. T. 042 ; 2 Mar. L. C. 527. 

8345. Master & crew remaining on board.] 

— The Tebgeste, No. 8421, post 

8346. Vessel In public dock — Ship’s officers 

on board.] — Shipowners handed over their vessel 
to ship repairers for the purpose of repairs, but 
during a part of the time kept certain officers on 
board. The repairers had on board a number of 
workmen during working hours, & also employed 
a watchman, who was, however, frequently absent. 
The vessel was at first placed in a public dock, the 
dues for which were paid by the repairers, but later 
she was moved into the repairers* own yard. On 
a summons adjourned into ct. for argument : — 
Held : a ship may be under the control & in the 
possession of a repairer in a public dock, & on the 
facts the owners had handed over the possession 
& control to the repairers, who were entitled to 
maintain a possessory lien. — The Relltm (1922), 
39 T. L. R. 41. 

8347. What amounts to loss of possession — 
Transfer from dock — Temporary removal to public 
dock.] — Babb v. Coopeb, [1875] W. N. 67, H. L. 

8348. From dry to wet dock.] — T he 

Gaupen. [1925] W. N. 138. 

8349. Vessel taken by receiver — Liquidation 

of shipowner.] — Re Westlake, Ex p. Wil- 
loughby, No. 8367, poet 

8350. Rights as against Court of Admiralty — 
Ship in possession of officer of court.] — The right 
of a tradesman to retain the materials of a ship 
left in his possession for the purpose of repairs 
until the repairs are paid for, does not extend 
against the authority of the Ct. of Admlty., when 
the ship is in possession of its officer under a war- 
rant of the Ct. — The Habmonie (1841), 1 W^m. 
Rob. 178; 166 E. R. 539. 

Annotation : — Reid. The Tcrgeste (1902), 72 L. J. P. 18. 

8351. Lien arising through operation of statutory 
powers — Under private dock Act — Whether lien 
affected by provisions for Limitation of liability — 
Mersey Docks.] — By the Mersey Dock Acts Con- 
solidation Act, 1858 (c. xcii), s. 94, when damage 
is done to any lock or other work of the Mersey 
Docks & Harbour Board through the negligence 
of those on board of any vessel, the vessel may be 
detained until such damage is paid or a deposit 
is made of the amount claimed by the Board, 
which deposit the Board are authorised to retain 
until the whole amoimt of the damage shall have 
been ascertained & paid, & provision is made for 
the application of the deposit in satisfaction of the 
claim. 

1894 Act, s. 503, limits the liability of ship- 
owners where, without their actual fault or 
privity, loss or damage is caused to any other 
vessel by the improper navigation of the ship to 
£8 per ton ; & s. 504 provides that in the case of 
several claims the owner of the ship which has 
caused the damage may apply to the High Ct. 
“ & that Ct. may determine the amount of the 
owner’s liability & may distribute that ammmt 
rateably among the several claimants.” 


1900 Act, s. 1, extends the limitation of liability 
set by s. 603 of 1894 Act to all cases where, without 
the actual fault or privity of the shipowners, loss 
or damage is caused to property of any kind, 
whether on land or on water, by the improper 
navigation of the ship. 

The steamship CounteaSi which was lying in a 
dock belonging to the Board, negligently went 
ahead instead of astern & crashed through the 
dock gates into the river, carrying with her a 
number of barges, some of which were sunk. 
The Countess was holed & had to be beached, & 
the Board’s assistant marine surveyor having 
certified that she was a danger to the safe naviga- 
tion of the port, the Board took charge of her 
under the powers of Mersey Docks & Harbour Act, 
1912, repaired her at a cost of £1,000. The 
damage done to the Board’s dock amounted to 
£10,000 & the damage done to the barges to £55,000. 
The statutory amount of the Countesses liability 
under the Merchant Shipping Acts at £8 per ton 
was £4,468. The Board detained the Countess 
under their statutory powers in respect of the 
damage done to the dock. Numerous actions 
having been commenced by the barge owners, the 
shipowners commenced a limitation action in 
which they claimed to limit their liability to the 
amount ascertained under tlie Merchant Shipping 
Acts & to have that amount distributed rateably 
among the claimants, & in that action an order 
was made staying the barge-owners’ actions. 
They also commenced an action against the Board 
for delivery up of the vessel & damages for deten- 
tion. Ultimately the vessel was released on pay- 
ment by the shipowners into Ct. of £5,500, repre- 
senting (a) the statutory amount of their liability, & 
(b) the expenses incurred by the Board in connec- 
tion with the repair & detention of the vessel. No 
question arose as to the latter sum. The Board 
claimed payment of their claim for damages, up 
to the limit of the shipowners’ statutory liability, 
out of the fund in ct. in priority to the claims of the 
barge owners by virtue of their right to detain the 
vessel, & the sum representing the vessel, under 
their private Act of 1858, The bargeowners 
claimed that the fund ought to be distributed 
rateably among the several claimants, including 
the Board, according to the amounts of their 
claims : — Held : (1) the exercise by the Board of 
their statutory power to detain the ship conferred 
on them a possessory lien ; (2) 1900 Act, s. 1, of 
which impliedly incorpor.ated s. 504 of 1894 Act, 
neither expressly nor by impUcation affected the 
lien of the Board, beyond limiting the amount for 
which the lien could be exercised ; (3) the ct., in 
distributing the statutory amount of the ship- 
owners’ liability rateably among the claimants, 
ought to have regard to the priorities as well as 
to the amounts of the claims ; consequently, the 
whole of the fund should be paid out to the Board. 

^Mersey Docks & Habbouk Board v. Hay, 

The Countess, [1923] A. C. 345, 490 ; 92 L, J. P. 
65 ; 129 L. T. 325 ; 39 T. L. R. 302 ; 67 Sol. Jo. 
481 ; 16 Asp. M. L. C, 161, H. L. 

8352. Declaration preserving lien — After loss of 
possession — No power in court to make.] — T he 
Gaupen, [1925] W. N. 138. 

Agents llen.l—^'ee Agency, Vol. I., pp. 547-556, 
Nos. 1984-2054. 


Sub-sect. 2. — In respect of What Matters. 

8353. Salvage.] — ^A man entitled to salvage 
has a lien for it upon the thing saved, A man who 


■ ^ PART XIX, SECT, 3, SUB-SECT. 2. 

88531. ^oZvapc.1— Salvage confers a lien Independent of poBsesslon.— The J. L. Mato (1884), 7 Nfld. L. R. 30.- 


-NFLD. 
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Sect 3. — Possessory lien : Svh^sect, 2. Sect. 4 : 
Sub-sect. 1.] 

rescues goods from a ship on fire at the hazard of 
his life is entitled to salvage. — Hartport v. Jones 
(1698), 1 Ld. Kaym. 303 ; 2 Salk. 654 ; 3 Salk. 
366; 91 E. R. 1161. 

Annotations: — Difltd. Nicholson v. Chapman <1793), 2 Hy. 
Bl. 264. Oonsd. The Gas Float Whltton No. 2, [1896] P. 
42. Retd. Dean v. Homby (1854). 3 E. & B. 180 ; Altchi- 
son V. Lohre (1879), 4 App. C^. 755 ; The Fulham. (18991 
P. 251. 


8354. .]—The Pox (1846), 8 L. T. 440. 

8355. Goods supplied or work done.] — The 
Gaunttjet (1848), 3 Wm. Rob. 82 ; 6 Notes of 
Cases, 370 ; 7 L. T. 134 ; 166 E. R. 893. 

8366. Discharging & storing cargo.]— A 

vessel hav^ gone ashore with a cargo on board, 
pltf., a ship agent, was put in possession of the 
ship & ca^o by the captain, with authority from 
the captain to do, as his agent, what was for the 
benefit of all concerned. Pltf. did work & expended 
money in discharging the cargo, & brought it to 
a place of safety, where he took possession of it. 
The hull broke up, & became a wreck. The 
expenditure by pltf. was not for the purpose of 
enablii^ the shipowner to perform his contract & 
to earn freight, but was an extraordinary expendi- 
ture for the purpose of saving the property at risk, 
namely, the cargo : — Held : pltf. had a lien on 
the cargo for his charges as against the owner, 
though such charges were incurred without 
authority from the owner, the claim being 
analogous to that for general i verage or salvage. — 
Hingston V. Wendt (1876), 1 Q. B. D. 367 ; 45 
L. J. Q. B. 440 ; 34 L. T. 181 ; 3 Asp. M. L. C. 
126 ; stib nom. Kingston v. Wendt, 24 W. R. 
664. D. 0. 


or fitted out at sea, where the master alone may 
hypothecate. — Watkinson v. Bbrnadiston (1726), 
2P. Wms. 367: 24 E. R. 769. 


stations: — Apid. Buxton r. Sneo (1748), 1 Vob. Sen. 
4. Consd. Hussey v. Ohdstle (1807), 13 Ves. 594. 
»td. The Orlenta, [1894] P. 271. Rjfd. The Noptuno, 


Annotations : 

154. “ 

Dbtd. - 

Hodges V, Sims (1835), 3 Knapp, 94. 


8360. Effect of transaction for ready 

money.] — ^A shipwright in the river Thames has 
no lien on a ship taken into his dock to be repaired, 
without an express agreement for that purpose, 
credit being given by the usage of trade to the 
owner of the ship for the repairs. 

Aliter, where a shipwright deals for the ready 
money. — Raitt v. Mitchell (1816), 4 Camp. 146 ; 
171 E. R. 47. 

Annotations: — ^Refd. Tho Alan Ker, How v. Klrchnor 

(18.57), 30 L. T. O. S. 296 ; Re Westlake, Exp. Willoughby 

(1881), 16 Ch. D. 604. 

8361. Repairs in English port.] — (1) Where 

the repairs are executed in a port in this country, 
the vessel, till parted with, is specifically chargeable 
with their amount, but the lien is lost with the 
possession (Lord Eldon, C.). 

(2) Where the repairs are ordered by the master, 
he, in the first place, incurs a pereonal liability ; 
& considering liim in general as the servant or 
agent of the owners, in tlie employment & manage- 
ment of the ship, they also become responsible for 
his orders, unless they are expressly excluded by 
the terms of the contract (Loud Eij)ON, C.). 

(3) The same observation applies to the case 
where a part owner gives the order ; the liability 
attached against tliem all* unless it be expressly 
provided against (Ix)kd Eldon, C.). — li-e Strick- 
land, Ex p. Biand (1814), 2 Rose, 91, 1^. C. 
Annotation : — As to (3) ]^ld. Brodio v. Howard (1855), 25 

L. J. O. P. 57. 


Annote«on«.— Refd. Prcbn v. Bailey (1881), 45 L. T. 399: 

The Gas Float Whltton No. 2, [1895] P. 301. 

8357. Shipwright’s lien.] — A shipwright has 
a lien upon a ship for repairs. — Franklin v. 
Hosier (1821), 4 B, & Aid. 341 ; 106 E. R. 962. 
Annotations: — Cooid. The N^tune (1833), 3 Hag. Adm. 

129. Apld. Re Westlake, Ex p. WUloughby (1881), 16 

Ch. D. d64. 

8358. .] — ^Pltfs., mtgees. of a ship, having 

permitted the mtgor. to remain in possession for 
upwards of four years, & during that time to use 
& navigate the ship for his own profit, the latter, 
without the knowledge of the pltfs., delivered her 
to deft., a shipwright, for the pinpose of having 
reasonable & necessary repairs done to her, which 
deft, did ; pltfs. having demanded possession of 
deft., the latter refused to deliver her up until his 
bill for the repairs was paid : — Held : pltfs. must 
be taken to have impliedly authorised the mtgor. 
to keep the vessel in an efficient state, & for that 
purpose to order necessary repairs to be done, 
upon the ordinary terms, one of which was, that 
the shipwright should have his lien upon the ship 
for the repairs. — Williams v. Allsup (1861), 10 
C. B. N. S. 417 ; 30 L. J. C. P. 353 ; 4 L. T. 650 ; 
8 Jur. N. S. 67 ; 1 Mar. L. C. 87 ; 142 E. R. 614. 
Annotations: — Con^. The Two Elleufl (1871), L. R. 3 

A. & E. 345, Polld. Jowitt V. Union <3old Storage Co., 

(19131 3 K. B. 1. Reid. The Sclo (1867), L. II. 1 A. & e! 

353 ; The Harriet (1868), 18 L. T. 804 ; The Rlpon City, 

(1897) P. 226 ; Green w. All Motors, [1917] 1 K. B. 625. 

8859. Work done on river Thames — Dis- 

tinguished from work done abroad.] — On a ship’s 
being repaired in the river Thames & fitted out 
there with new rigging apparel, the ship itself 
is not liable, but the owners. Seciis if repaired 


8362. Right to add cost of dock hire.] — 

A shipowner desired to have lus ship repaired. 
On asking a shipwright for an estimate, he received 
one, the last item of which was “ The cost of use 
of graving dock for the job will be from 120 to 150 
guineas.” The ship was repaired. Wlien finished, 
the account was sent in with this item included. 
No objection was made to this item, but time was 
required for payment. The shipwright who 
claimed & enforced his lien on the ship for payment, 
urged the removal of the ship, saying that it was 
unnecessarily occupying his dock, that he had 
other ships waiting to go in, & finally, that from 
a certain day he should charge £21 a day for the 
use of the dock : — Held : these facts did not con- 
stitute an implied contract on the part of the 
shipowner to pay the additional charge. — Somes 
V. British Empire Shipping Co. (1860), 8 H. L. 
Cas. 338 ; 30 L. J. Q. B. 229 ; 2 J.. T. 647 ; 6 
.Tur. N. S. 761 ; 8 W. K. 707 ; 11 E. R. 459 ; affg. 
S. C. sub nom, British Empire Shipping Co. v. 
Somes (1869), E. B. & E. 367, Ex. Ch. 

Annotations : — CoxiBd. Miedbrodt v. Fitzsimon, Tho Enorglo 
(1875), 32 L. T. 579. Refd. Booth S.S. Co. v. Cargo Fleet 
Iron C)o., [1916] 2 K. B. 570. Mentd. Unico v. EvorRon 
(1883), Cab. & El. 18 ; Ivons v. G. W. Ry. (1889), 53 J. P, 
148 ; Assets Development Co. v. dose (No. 2) (1901), 46 
Sol. Jo. 12. 

8363. Work not completed.] — The Ter- 

geste, No. 8421, post. * 

8364. Work expended for person without title.] — 
PuMFRBY V. Hawkins (1850), 14 L. T. O. S. 446 ; 
previous proceedings , svb nom. Pomfray v. Hawkins 
(1849), 14 L. T. O. S. 134. 

8365. Contractor’s lien — For price — Unpaid In- 
stalment.] — ^A. contracts with B. to build a ship, 


8866 i. Goods supplied or work done.\ 
— Ross 8c Duncan v. Baxter & Co. 
(1886), 13 R. (a. of Sess.) 185 ; 23 
L. R. 123.— SCOT. 


8867 i. Shipwright*B lien. ]~Montbeal 


Dry Docks & Ship Repairing Co. v. 
Halifax Shipyards, Ltd. (1920). 60 
8. C. R. 359.— CAN. 


8867 II. .) — Barr & Shearer i 

Cooper (1875), 2 R. (Ct. of Sess.) 1 


(H. L.) ; 12 Sc. L. R. 406.— BOOT. 

8867 iii. .1 — Garsoaddek v. AR- 

drobsan Dry Dock Co. Ltd., (1910] 
S. C. 178.— SCOT. 
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& furnish her with every requisite for sea, the 
price to bo paid by four instalments, two to be 
paid in the progress of the work, & the others 
when the vessel was finished & launched ; the 
first two instalments were paid at t/he i-espective 
times stipulated ; when the hull was ready for 
launching the ship was measured & surveyed with 
the privity of the builder ; & the master, who had 
been previously appointed, entered into the usual 
bond for the delivery of the register to the custom 
house, the ship was then registered in the name of 
the purchaser, & all the requisites of the register 
Acts were complied with. The builder then received 
the third instalment. Before the ship was launched 
the purchaser advertised for freight, 6c chartered 
lier for a voyage & hired a crew with the privity 
of the builder. The sliip was not, in fact, launched 
as stated in the register, but remained in the 
builder’s yard, & his men weie at work upon her 
until .Tuly 3. From the early part of .lune to 
June 30 an apprentice of the master was employed 
in the ship, & on .July 1 his bedding was init on 
board. On June 30 the builder committed an 
act of bkpey., on July 8 a commission issued 
against him. On July 2 the purchaser took 
possession of the vessel whilst she remained on 
the builder’s wharf, & took away a rudder cV: 
cordage & on July 4 she was launched after- 
wards equipped for sea at the 7)urchaser’s expense, 
the fourth instalment remaining unpaid : — Held : 
the assignees were entitled to such portion of the 
fourth instalment as would remain due after 
satisfying the exi)enses of completing the vessel 
for sea according to the contract, iV: for which 
bkpt. would liave had a lien upon the vessel. — 
Woods r. Bussell (1822), 5 B. it Aid. 942 ; 1 
Dow. & By. K. B. ,5<S7 ; 10(5 B. R. 143(5. 

Aniiofatiumf : — C 008 d. Oamithei's r. I^ayiu* (1H28), 2 & 

J’. 429. Apld. Clarke v. Spence (18:1(5), 4 Atl. m Kl. 448. 
Consd. Laiuler r. Durliiison (1887), 2 M. & W. (502 ; Wood 
i\ Bell (185(5), 6 K. B. 855 ; Seoth r. Moore (188(5), 11 
App. (5as. 350 ; Jir Blyth Shipbuilding Sc Dry Docks (’o., 
ForHter v. Blyth Shipindlding Sc Dry Docks (Jo., tl92()] 
Oh. 494. Retd. HolderncBH v. Kankin ((800), 28 Beav. 
180; Anglo -Egyiitiau Navigation Oo. v. Rennie (187.5), 
L. U. 10 C. P. 271 ; lie Lindsay, Kc p. J..umbton (1875), 
10 Oh. App. 405 ; Clarke v, Mlhvail Dock (V». (1885), 

L. T. 816. Mentd. Bishoi) v. Crawshay (1824). 8 B. & C. 
415 ; Atkinson r. Bell (1828), 8 B. & C. 277 ; Beale v. 
Molds (184 0, 10 Q. B. 97(5 ; Acramuii v. Morrn-e (1849), 
14 L. T. O. S. 292 ; TmJey r. Bates (18(58), 2 II. iV: C. 
200 ; Banbury & Cheltenham Diivct By. r. Daniel (1881), 
54 L. J. Ch. 2(55. 

8366. The deposit of the 

builder’s certificate created a good equitable 
mtge. of the unfinished ship, iniduding tlie engines 
which were being built for her but subject as to 
the engines to any lien for unjiaid purcliase-money 
whicli the engine builders might be entitk^d. — J\*e 
SoFTLEV, Bx p. Hodgkin (187.5), L. B. 20 Eq. 
74(5 ; sub nom. He Softley, Ex p. Wintek, 44 
Iv. .J. Bey. 107 ; 33 L. T. (52 ; 24 W. B. (58. 
Annoiatiems .’—Hemid. Rc Wlncham Shipbuilding Boiler Sc. 
Salt Co., Boole, Jackson & Whyte's Cases (1878), 26 
W. It. 588 ; Bnlteel & Colmore v. Purker & Bulhsel 
Tnistoo In Bankrupt ey (191(5), 32 T. L. K. 661. 

3307, Effect of agreement for pay- 

ment 

the owner . . , , ^ „ 

to the vessel, at the docks of a dock co., for the 
price of £1,050, to be paid by approved bills ; one 
at three months for £200 when the boiler & 
engine should be placed in the vessel, one at three 
months for £260, Ac one at six months for £530, 
when the vessel should have made a trial trip. 
The vessel liaving been taken to the docks, was 


there entered in the name of one of the engineers ; 
&, whilst shipwrights & other agents of debtor 
were ocoi^sionally or constantly on board, the 
vessel lemained in the possession of the engineers 
till the boat was ready to make a trial trip. In 
the interim the engineers had been paid £360, 
partly in cash, & partly by debtor’s acceptance, 
which they discounted. On the day appointed for 
the trial trip debtor filed a liquidation petition, & 
a receiver took possession of the vessel. A few 
days afterwards debtor’s acceptance was dis- 
honoured : — Held : the lien of the engineers for 
the unpaid price for the machinery & their labour 
was not affected by their having agreed to take 
hills in payment, nor by the nature of the pos- 
.session, nor by their having discounted debtor’s 
accej)iance. — lie Westtake, Ex p. WILLOUGHBY 
(1881), 16 Oh. 1). (504 ; 44 L. T. Ill ; 29 W. B. 934. 
Annotalimi c—'RbIA, The Kclliin (1922), 39 T. L. B. 41. 

8368. Damage to premises of dock authority.] — 
Mersey Docks & Harbour Board v. Hay, The 
OouNTEss, No. 8351, ante. 

Freight.] — See Part VII., Sect. 13, sub-sect. 3, 
A., aide. 

General average.] — See Part VIT., Sect. 14, sub- 
sect. 3, T). (?>), anie. 


Sect. 4. RANKING OF UENS. 

Si'B-sECT. 1 . — In General. 

8369. Liens accruing after mortgage security — 
Priority over mortgage,]- That the ship, in who- 
se )ev(R‘ hands she may be, or whoever has an 
interest in lier, is liable to lions subsecjuently 
accruing, there can be no doubt, such liens as 
salvage, bottomry bonds, A seamen's wages ; 
they are liens on tlie sliip in the strictest sense, 
& those who take such securit y must take it 
subject to such incumbrances as the law may 
impose upon it for the benefit of third persons 
(Dr. Lushington).— -The Dowthorpe (1843), 2 
Wm. Bob. 73 ; 2 Notes of (Vises, 2f)4 ; 3 L. T. 
341 ; 7 Jur. 609 ; 166 E. B. 682. 

AnmUUions The Fortitude (1813), 2 Wm. Bob. 

217 ; The Mary Ann (1845), 9 Jur. 94 ; I he CoiiHtoncia 
(1840), 4 Notes of Cases, ; I’laee r. J otts (18, >3), 8 
Exch. 705 ; The Priscilla. Bush. 1; 1 he Harriet 

(1868), 18 L. T. 804; The Montrosa, |1917] P. 1 ; I he 
Ambatielob, The Cephalonia, [19231 P. 68. 

8370. Determined by lex fori.]—' 1) Questions of 

the precedence of liens upon ships aiv to be deter- 
mined by the ka’ /or i. ... . . c 

(2) Seamen’s wages earned before tlu, giving oi 
a bond are to be preferred to the bond. 

Bond on ship freight & cargo ship freight 
iusutlicient to jiay the same, suit by seamen against 
ship A. freiglit lor wages— tlio owners of the cargo 
allowed to appear & defend because having an 
interest in the administration of the fund but the 
claim of tlie seamen ultimately pronounced for 
as superior to tliat of the bondholder & therefore 


by bills.] — Engineers contracted with debtor, | ^ of the owners of the cargo deriving through 

svner of a barge, to supply steam machinery j Union (1860), 1 Lush. 128 ; 30 L. J. 


PART XIX. SECT. 4, SUB-SECT. 1. 

n. fHloVa uHzgea .] — A pilot has a 
prlvlloffo for his wages upon a vessel, 

J. — VOL. XLI. 


although she may have changed 

In the hiterval between the 

ance of tho pilotage & the 

of tho action.— Be I he Pkemikr 


Fisher, [1927] P. 73. , ^ 

8371 Maritime Uens— Inter se.J— (1) Maritime 
liens, being in the nature of rewards for services 
rendered, rank against the fun d out of which they 

(1851), 6 L. 0. B. 493.— CAN. 

o. raasengers* inluablea.] — Ward v. 
McNeil (1897), Q. K. 11 S. C. 501.— 

CAN. 

3 P 
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Sect. 4. — Banking of liens: Sub-sects. 1, 2, 3, 4 

5.] 

are to be paid in the inverse order of their attach- 
ment on the res, & the last in time should be the 
earliest in payment. 

(2) The claim of a master for his wages earned & 
disbursements made subsequently to a voyage, 
during which a bottomry bond has been given on 
his sliip, takes priority over the claim of the 
bondholder. 

(3) A bottomry bondholder is entitled to priority 
over the claim of a master for wages earned on 
voyages previous to that during which the bond 
is given. 

(4) A master’s claim for wages & disbursements, 
whenever earned or made, takes priority over 
the claims of mtgees. — The Hope (1873), 28 
L. T. 287 ; 1 Asp. M. L. 0. 5(53. 

Annotation: — As to (1) CooBd. The Stream Ffaher, [1927] 

P. 7S. 

8372. Liens ex contractu.] — T he 

Veritas, No. 8188, ante. 

8373. Ex delicto — Priority over liens ex 

contractu.] — The Veritas, No. 8188, a 7 ite. 

Priority of person paying off claims on ship.]— 
See Sect. 5, post. 


Sub-sect. 2. — Damage. 

8374. As against mortgagee.] — The Aline, No. 
8178j ante. 

8375. .] — ^The Veritas, No. 8188, ante. 

8376. As against bottomry bond.]— The Aline, 
No. 8178, ante. 

8377. As against wages.] — The H. & her cargo 
were damaged by grounding on the anchor of the 
M. which was unbuoyed. The owners of the H. 
& her cargo obtained a decree against tlie Jf. & 
for the amount of their loss & against T. the 
master. T. & the mariners of the M. after the 
arrest of the 31. sued her for tlieir wages & obtained 
a decree for the amount due to them. Tlie decrees 
in both suits against the 31. went by default. 
By a subsequent decree it was held that T. & the 
mariners to be paid their wages out of the proceeds 
of the 31. (which had been sold in T.’s suit in 
priority to 31. & liis co-owners of the H. & her 
cargo. — Tills v. The Mary, Munday v. The 
Mary (1703), Burrell, 284 ; 167 E. R. 575. 

Annotation: — Refd. Mersey Docks & Harbour Board v. 
Turner, The Zeta, [1893] A. C. 468. 

8378. .] — \^ere the damage in which the 

vessel proceeded against was condemned exceeded 
in amount the value of the ship & freight, & her 
owners claimed to make deductions for wages, 
etc., out of the freight : — Held : the whole of the 
gross freight without deductions, was liable for the 
damage. — The Benares (1850), 7 Notes of Cases, 
8upp. 50 ; 5 L. T. 185 ; 14 Jur. 581. 

Annotations :—kjM. The Elin (1883), 8 P. D. 129. Refd. 

The Dima (1861), 5 L. T. 217 ; The Veritas, [1901) P. 304. 

8379. Crew — Of ship in fault.] — T he 

CiiiBiERA (1852), 11 L. T. 113. 

Annotations : — Folld. The Linda Flor (1857), Sw. 309. 
Refd. The Dtma (1861), 5 L. T. 217 ; The Elln (1883), 8 
P. D. 129. 


8380. Foreign ship.] — Where a 

foreign ship is condemned in damage arising from 
a collision, & the proceeds of the sale are not more 
than sufficient to meet that damage, her crew 
have no prior right against the ship for their 
wages. — The Linda Plor (1857), Sw. 309 : 30 
L. T. O. S. 234 ; 4 Jur. N. S. 172 ; 6 W. R. 107 ; 
160 B. It. 1160. 

ATw^i^.^ReM. The Thuringia (1872), 41 L. J. Adm. 
tfJo'rTT? (1883), 8 P. D. 129; The Stream Fisher, 
[1927 i P. 73. 


8881 , Earned since collision.] — 

The maritime lien for damages, arising out o 
damage done by a foreign vessel in a coUision for 
which she is to blame, takes precedence of the 
maritime lien of the seamen for wages earned by 
them since the collision on board such vessel. — 
The Elin (1883), 8 P. 1). 129 ; 52 L. J. P. 55 • 
49 L. T. 87 ; 31 W. R. 730 ; 5 Asp. M. L. C. 120, 
C. A. 

Annotations : — Refd. The Veritas, [19011 P. 304 ; The 

Stream Fisher, [1927] P. 73. 

8382. Master.] — The Panthea, No. 8462, 

post. 

8383. As against piHchaser without notice.] — 

Harmer V . Bell, The Bold Buccleugh, No. 8108, 
ante. 

8384. As against lien for necessaries.] — ^Where 
after judgment against a ship in a damage action , 
where bail has been given & the ship released, 
judgment is jpven against the same ship in a 
necessaries action in which the slap is sold & the 
proceeds of the sale of the ship paid into ct., pltfs. 
in the damage action cannot be paid out of the 
proceeds to the prejudice of other claimants still 
having maritime liens upon the proceeds. — The 
Falk (1882), 47 L. T. 308 ; 4 Asp. M. L. C. 592. 

8385. Liens for damage inter se — Par) passu.] — 
Where there lias been more Iban one collision with 
the same vessel the maritime liens arising thereout, 
apart from laches, rank pari passu & not in the 
order of the dates of the respective collisions. — 
The Stream Fisher, [1927] P. 73 ; 96 L. .1. P. 
29 ; 136 L. T. 189 ; 17 Asp. M. L. C. 159. 

As against salvage.] — See Nos. 8394, 8395, post. 


Sub-sect. 3. — Salvage. 

See 1894 Act, s. 644. 

8386. General rule — Indefeasible priority.] — The 

Gustaf, No. 8220, ante. 

8387. Over prior claims ex contractu.] 

— The Veritas, No. 8188, ante. 

See, also, No. 8397, post. 

8388. As against Crown’s right of seizure — For- 
feitable offence under Revenue Laws.] — A judicial 
sale of a vessel found at sea & brought into port 
as derelict, under an order of the Instance Pt. of 
the Admlty., on the part of the salvors & claimant, 
without fraud, is available against the Prown’s 
right of seizure for a previous forfeiture incurred 
by the ship having been guilty of a forfeitable 
offence against tlie revenue laws ; although tlie 
Crown was not a party to the jirocecdings in the 
Admlty. (]t., other than by the King’s l^rocurator 
General claiming the vessel as an Admlty. droit ; 
& although no decision of droit, or no droit 
was awarded & tlie sale took place pendente lite, 
under an interlocutory order. The Crown should 
have claimed before the Ct., either as against the 
ship in tlie first instance or subsequently against 
the proceeds of the sale, which were paid into the 
registry to answer claims under the oilier of sale 
or have moved a prohibition. The warrant for 
arresting a ship by the Admlty., & the process of 
citation is notice to all the world of the subsequent 
proceedings. — A.-O. v. Norstedt (1816), 3 Price, 
97; 146E. R. 203. 

Annotations .‘—Refd. The Segrodo (otherwise The Eliza 

Cornish) (1853), 1 Eoc. & Ad. 38 ; The Veritas, [19011 P. 

304. 

8389. As against wages — Earned prior to occur- 
rence.] — The Selina, No. 7891, ante. 

8390. .] — Semble : salvage remunera- 

tion is to be calculated on the value of the ship & 
cargo, without any previous deduction for wagea 



947 


Part XIX. — ^Liens on Ship, Freight and Cargo. 


due at the time when the salvage service was 
rendered. 

The wages of seamen constitute a lien on the 
A that I came to the conclusion 

that the sum demanded for wages is bond fide 
due, still the salvors have rescued the ship, the 
corpus on wliich the lien attaches. I am strongly 
inclined to hold that the claim of the salvors is 
entitled to priority (Dr. Lushington). — The 
Sabina (1842), 7 Jur. 182. 

8391. Earned subsequently to occurrence.] 

—The Selina, No. 7891, ante, 

8392. .] — The Edina, No. 7892, 

ante, 

8393. Of master.] — T he Panthea, No. 

8462, post, 

8394. As against lien for damage.] — The 

Veritas, No. 8188, ante, 

8395. Wreck raised by Thames Conser- 

vancy.] — As the result of a collision in the Thames 
between a barque & a steamsliip, the latter sank 
with her cargo. The Thames Conservators, under 
their statutory powers, raised tlie vessel, &, after 
she was beached, she was arrested by the Admlty. 
Marshal in an action of damage by collision 
instituted by the owners of the barque. On the 
question of priority as between the Thames 
Conservancy in respect of their expenses, «fe the 
owners of the barque in respect of their lien attach- 
ing to the vessel for the damage sustained by them : 
— Held : as the rest had been preserved through 
the instrumentality of the Conservators, their 
claim ranked first, therefore, they would be at 
liberty to sell the vessel &; her cargo, reimbursing 
themselves for their expenses & costs, in the first 
instance, out of the proceeds of the cargo, & then 
out of the proceeds of the vessel, paying the 
surplus, if any, of jiroceeds into ct. for the benefit 
of the parties entitled thereto. — The Sea Spray, 
[1907] P. 133 ; 76 L. J. P. 48 ; 96 L. T. 792 ; 10 
Asp. M. L. C. 462. 

Annotation : — Refd. The Stream Fisher, [19271 P. 7:h 

8396. Claims of salvors inter se — In inverse order 
of attachment.] — The Veritas, No. 8188, ante. 

As against bottomry.] — See No. 7891, ante. 

As against shipwright.] — See No. 8463, post. 


Sub-sect. 4. — ^Bottomry. 

8397. General rule — Subject only to seamen’s 
wages.] — If the hypothecation be valid, it has a 
preference to all other liens, except seamen s 
wages (Sir John Nicholl). — The Mersey (1837),' 
3 Hag. Adm. 404 ; 166 E. 11, 455. 

Annotations : — Eefd. The Ariadne (1842), 1 Win. Roh. 411 ; 

The Karnak (1868), L. R. 2 A. & E. 289 ; The St. George, 

[1926] P. 217. 

8398. .] — (1) Where there are several 

claims on a ship, & the proceeds are insufficient 
to pay all, a wages claim is preferred to a bottomry 
bond previously pronounced for, the bond having 
been given before the wages were earned. 

(2) A claim by a person having paid wages to 
the ship’s crew at the request of the master on 
account of the ship, is in the nature of a wages 
claim, & entitled to the same priority. 

(3) A bottomry bond is preferred to a claim 
of necessaries previously pronounced for, the 
necessaries having been supplied before the bond. 


(4) Where one only of several pltfs. in different 
causes of necessaries has obtained a decree of the 
ct., he is entitled to be paid in priority ; the others 
being in pari conditioner share rateably. 

(5) A bond is entitled to precedence over all 
claims except wages, or a subsequent bond or 
salvage claim. Seamen’s wages, however, come 
fii’st of all, according to the established practice 
of the ct. (Dr. Lushington). — The William P. 
Sappord (1860), 1 Lush. 69 ; 29 L. J. P. M. & A. 
109 ; 2 L. T. 301 ; 167 E. R. 37. 

Annotaliims /—As to (^ Consd. The Panthea 
L. T. .389. As to (4) Kefd. The Markland (18 
A. & E. 340 ; The Africano, [18941 P. 141 ; 

Fisher, [1927] P. 73. As to (5) Reid. The Hof 
L. T, 287. Generally, Consd. The Petooe, [11 
Reid. The St. Lawrence (1880), 5 P. D. 250 ; 

(1887), 57 L. T. 818. 


(1871), 25 
71), L. R. 3 
The Stream 
>e (1873), 28 
)17) P. 198. 
The Lyons 


8399. As against pilotage.] — Where a bond of 
botton^y is given upon the ship alone, & another 
bond is likewise given upon the cargo only, 
demands for pilotage, towages & seamen’s wage, 
must be satisfied pro rata out of the proceeds of 
the ship & the freight. — L a Constancia (1846), 2 
Wm. Rob. 460 ; 4 Notes of Cases, 512 ; 11 L. T. 113 ; 
10 Jur. 845 ; 166 E. R. 829. 

AnnotutiofUi : — Consd. Wcstninp v. Great Yarmouth Steam 
Carrying Co. (1889), 43 Ch. D. 241 ; The Ambatielos, Tho 
Cephalonia, [1923] 1*. 68. Reid. Tho Benares (1850), 14 
Jur. 581 ; Tho Arab (1859), 5 Jur. N. S. 417. 

8400. As against towage.] — La Constancia, 

No. 8399, ante. 

8401. As against mortgage.] — Mtgee. of a ship 
& freiglit held to have priority over parties claiming 
in respect of sums advanced for the necessary 
expenses of the ship, so far as such advances were 
not secured by a bottomry bond ; in so far as such 
advances were secured by a bottomry bond, the 
parties claiming held to be entitled in priority to 
the mtgee., with interest at 4 per cent. — Dobson 
V. Lyall (1847), 3 L. T. 825 ; 11 Jur. 641. 

8402. .] — The Royal Arch, No. 7678, ante. 

8403. As against salvage.] — The Selina, No. 
7891, ante. 

g404. Services in nature of salvage.] — 

The Galam (Cargo Ex), No. 4075, ante. 

As against freight.] — See No. 4075, ante. 

As against damage.] — See No. 8178, ante. 

As against master’s wages.] — See Nos. 8407-8413, 
post. 

As against seamen’s wages.] — See Nos. 8426-8434, 
post. 

As against necessaries.] — See Nos. 8444-8446, 

post. 


Sub-sect. 5. — Master’s Lien for Wages 
AND Disbursements. 

8405. General rule — Next after salvage.] — The 

Gustap, No. 8220, ante. 

g406. & damage.] — The Panthea, 

No. 8462. post 

8407. As against bottomry bond.] — ^A master, 
being sole owner, having given a bottomry bond, 
binding himself, ship & freight, cannot claim his 
wages to the prejudice of the bondholder. — ^T he 
William (1858), Hw. 346 ; 31 L. T. O. S. 345 ; 
6 W. R. 871 ; 166 E. R. 1161. 

g408. .] — The master of a foreign ship 

having, in the terms of a bottomry bond, bound 
himself as well as the ship & freight, cannot enforce 


PART XIX. SECT. 4, SUB-SECT. 6. 

8407 i. As against bottomry bond.] — 
The Woodman (1859), cited In 2 L. T. 
at p. 140. — IR. 

8407 ii. .] — A master who gives 


I a bottomry bond, binding hlmsell, ship 
& freight for a payment of advances, 
cannot afterwards claim his wages to 
the prejudice of tho bond. — T he 
Emma (1863), 4 Nfld. L. R. 723.— 
NFLD. 


8407 lii. .] — Master & crew en- 
titled to payment of wages & kettle- 
money In priority to a bottomry bond- 
holder.— The Hbndbika Gazina (1 860), 
4 L. T. 179,— IR. 

3 P 2 
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Sect 4. — Banking of liens : Svh-seds, 5 6.] 

his lien for wages against the claim of the bond- 
holder. 

Semble : a mariner’s wages, earned before the 
execution of a bottomry bond, postponed to the 
bond. — The Jonathan Goodhue (1859), Sw. 524 ; 
3 L. T. 825 ; 166 E. R. 1246. 

Annotations : — Consd. The Union (1860). Lush. 128. Distd. 
The Salacla (1862), Lush. 545. Consd. The Hope (1873), 
28 L. T. 287. Reid. The Troubadour (1866), L. U. 1 A. & 
K. 302 ; The Edwai-d Oliver (1807), L. H. 1 A. & E. 379 ; 
The Halley (1867), L. K. 2 A. & E. 3. 

8409. .] — (1) It is an established rule, so 

ancient that its origin is unknown, that the seamen 
may recover their wages by action against the 
master. 

(2) Seamen are entitled to be paid their wages in 
priority to the master’s claim, either for his own 
wages, or for advances made by him to the seamen 
in respect of their wages. 

(3) As a general rule payment of master’s wages 
takes precedence of the claim of a bottomry 
bondholder. 

By a bottomry bond the master covenanted, 
amongst other things, that he had authority to 
charge tlie vessel, & that ilie said vessel, & cargo 
with the freight should at all times after the said 
voyage be liable for the payment of the amount due 
imder the bond : — Held : this covenant did not 
affect the master’s right to be paid his wages in 
priority to the bondholder. — T he Salacia (1862), 
1 Lush. 545 ; 32 L. J. P. M. & A. 41 ; 7 L. T. 440 ; 
9 Jut. N. S. 27 ; 11 \V. R. 189 ; 1 Mar. L. (\ 261. 
Annoiaiian : — Generally , Consd. The Hope (187.3), 28 L. T. 
287. 

8410. .] — The general rule that a master 

who has bound himself as well as ship & freight 
for the payment of a bottomry bond is not entitled 
to payment of his own claims in priority will 
not be acted upon where the bottomry bondholder 
will not be prejudiced by the master being paid 
before him. Where a master gave bonds on ship, 
freight, & cargo, binding himself, & the bonds 
wo^d exhaust ship & freight thus defeating the 
master’s claim : — Held : the master’s claim should 
have priority over the claims of the bondholders, 
thus marshalling the assets between them. — The 
Edward Oliver (1867), L. R. 1 A. & E. 379 ; 

36 L. J. Adm. 13 ; 16 L. T. 575 ; 2 Mar. L. C. 
507. 

Annotations: — Apld. Tke Daring (1868), L. H. 2 A. & E. 
260. Folld. The Eug6nle (1873), L. K. 4 A. & K. 123. 
Consd. The Hope (1873), 28 L. T. 287. E^^d. The 

Chioggia. 11898JR 1. Refd. The Sara (1887), 56 L. J. P. 
100. 

8411. Master part owner.] — Where a 

master being also part owner of a vessel, had 
bound himself by a bottomry bond on ship, freight, 
& cargo : — Held : that the owners of part of the 
cargo could not oppose his right to be paid his 
wages & disbursements in priority to the bond- 
holder. — The Daring (1868), L. R. 2 A. & E. 260 ; 

37 L. J. Adm. 29. 

Annotation: — Mentd. The Marpesaa, fl891] P. 403. 

8412. Earnings before & after bond dis- 

tinguished.] — The Hope, No. 8371, ante. 

8413. ,] — The master of a French lugger 

executed bottomry bonds on ship, freight, & cargo, 


& bound himself personally by the bonds. The 
ship arrived at her port of aestination, & the 
bonds were indorsed to the owners of the cargo, 
who instituted a suit against ship, freight, & cargo, 
to enforce payment of the bonds. The master 
afterwards instituted a suit against the ship & 
freight for wages. The proceeds of the ship were 
insufficient to pay the bonds ; but the proceeds 
of the ship, together with the freight & the value 
of the cargo, were sufficient to pay the bonds as 
well as the wages of the master: — Held: the 
master was entitled to liave his wages paid out 
of the i)roceeds of the ship before any portion of 
that fund was approi)riated to the payment of the 
amount due on the bonds. — The Euglnie (1873), 
L. R. 4 A. & E. 123 ; 29 L. T. 314 ; 21 W. R. 957 ; 
2 Asp. M. L. C. 104. 

8414. As against mortgagee.]— T he Mary Ann, 


No. 8235, ante. 

8416. .] — The Hope, No. 8371, ante. 

8416. Payment guaranteed by master.] — 

The Red Rose (1806), L. R. 2 A. & E. p. 80, n. 
Annotations : — Consd. The Foronia (1868), L. K. 2 A. & K. 
65. Refd. The Fairport (1882), 8 I*. D. 48 ; The Orienta, 


11894] P. 271. 

8417 . .] — While a master’s lien for 

wages against his ship takes precedence of an 
ordinary claim by mtgees., it docs not take priority 
of any part of the mortgage debt, the payment of 
which the master lias personally guaranteed to the 
mortgagees. — The Bangor (Castle (1890), 74 
L. T. 768 ; 8 Asp. M. L. C. 156. 

8418. Master part owner.] — The Feronia, 


No. 8289, ante. 

8419. Master of foreign ship.] — The 

Tagus, No. 8238. ante. 

.] — See Conflict of Laws, Vol. XI., 

pp. 400-101, Nos. 718-719. 

8420. As against purchaser.]— The Ringdove, 
No. H21H,ante. 

8421. As against shipwright’s lien — Lien of 
master displaced from entry Into dry dock.] — 

Seamen on board an Italian vessel were engaged 
to serv’^e at 40 lire per man per month with a further 
sum of 40 lire per month in lieu of victualling. 
They remained by the vessel after she was taken 
into a shipwright’s dry dock for ext/cnsivc reiiairs, 
&, whilst there, the master, on behalf of himself 
& the crew, arrested the vessel in an action for 
wages & disbursements. The vessel was sold by 
order of the ct., & the crew sent back to their 
country ; but the proceeds proved insufficient to 
meet the claim of the master & crow for wages, 
etc., & tlie claim of the shipwright for repaii*s. 
On the question of priority ; — Held : ( 1 ) the 
victualling allowance w^as equivalent to wages, 
carrying a maritime lien, &, therefore, the totiU 
claim of the master & crew for wages & disburs- 
ments up to the date of the vessel entering the dry 
dock, together with the cost of subsistence from 
the time of leaving the vessel until leaving the 
country, & the cost of repatriation ranked first, 
with costs, including in such costs such sum as 
the registrar should allow by way of subsistence 
money from the date of the writ to tlfe time of 
leaving the vessel ; (2 ) the common law possessory 
lien of the shipwright, based on his control over 


8414 i. As against mortgagee .] — On a 
oontestation oi the diBtribntlon of the 
proceedB of a vessel sold by Judicial 
authority : — Held : the master had a 
privilege to the amount of his wages 
against the vessel, preferable to a 
party claiming under a transfer by way 
of mtge.p but that the men preserve 
their privilege upon the vessel for their 
wages & materials furnished only so 
long as they retained possession of the 


ship. — F rACHETTE V. GOSflELIN (1858), 
1 L. C. R. 145.— CAN. 

8414 il. The master’s lien for 

disbursements Sc liabilities of this 
character is preferred to the claim of a 
mtgoe. taking possession after such 
disbursements bad been made Sc such 
liabilities incurred. — Third National 
Bank of Detroit & I»eninhular 
Savings Bank of Detroit v. HYMFii 
(1895), 4 Exch. C. R. 400.— CAN. 


8414 iii. .h-I/eld: the master 

Sc mate of the ship, having personally 
guaranteed payment of the mtge., their 
claim for arrears of wages should not 
be preferred or given priority as against 
that of the mtgoe. — Stone v. The 
KocHEroiNT (1921), 21 ICxch. 0. 11. 
113; [1921] 2 W. W. R. 701.— CAN. 

g. As against necessaries.] — 
Mariners’ wages take preoedenoe of all 



949 


Part XIX. — Liens on Ship, Freight and Cargo. 


the vessel, displaced the maritime lien of the 
master & crew from the time of entry into the 
dry dock, & gave the shipwright priority in respect 
of his claim & costs, although the master & crew 
remained on board, & though the repairs ordered 
had not been completed. — The Teegeste, [1903] 
P. 20 ; 72 L. J. P. 18 ; 87 L. T. 567 ; 19 T. L. R. 
03; 9 Asp. M. L. O. 350. 

Mmututions :—A8 to (2) Apld. The Uellim (1022), 30 T. L. II. 

41. (hmrally, Refd. The lliissland, 11924] P. 55. 

84'22. As against dock dues — River Mersey.] — 
A local Act which provides that while any dock 
tonnage rates remain unpaid in respect of any 
vessel liable thereto the Mersey Docks & Harbour 
Board may cause such vessel to be detained, until 
all such rates have been paid, gives the board a 
paramount right to detain a vessel until the dock 
tonnage rates due in respect of her are paid, 
notwithstanding that the master & crew of the 
vessel have a maritime lien upon her for wages 
due before she entered the dock.—THK Emilie 
Millon, [1905] 2 K. B. 817 ; 75 L. J. K. B. 31 ; 
93 L. T. 092 ; 10 Asp. M. L. C. 102, C. A. 
Amiotaiion. : — Apld. Ah'i-soy Dockh Hai'bour Hoard v* 

Hay, 11023] A. C. 345. 

8423. As against seizure by sheriff — Writ of fieri 
facias.] — A vessel seized under a sheriff’s writ of 
ji. fa, was subsequently arrested & sold by the 
Admlty. marshal at the instance of the master in 
an action 'in rem for wages ta disbursements. The 
sums claimed by the master, which exhausted 
the proceeds, were owing before the date of the 
seizure by the sheriff. The master moved for 
judgment payment out of the proceeds. The 
sheriff intervened & claimed that his fees A 
expenses should be a first charge on the proceeds : 
— Held : tlie master having a maritime lien in 
respect of his claim, the sheriff could only seize 
the vessel subject to that lien ; the master’s claim 
accordingly liad priority over the claim of the 
sheriff ; the slicriff must look to the execution 
creditors for payment of his fees & expenses. — 
The Ilk De Ckylan, [1922] P. 256 ; 91 L, J. P. 
222 ; 128 L. T. 154 ; 38 T. 1.. B. 835 ; 10 Asp. 
M. L. C. 23. 

As against damage.] — See No. 8402, vost. 

As against salvage.] — See No. 8462, 'post. 

As against seamen’s wages.] — See No. 8409, ante. 

As against necessaries.] — See Nos. 8449, 8450, 
post. 

As against solicitors.] — Sec No. 8465, post. 


SuB-sKCT. 6 . — Seamen’s Lien foe Wages. 

8424. General rule — Next after salvage.] — The 

Gustaf, No. 8220, ante. 


3426, Priority over possessory common law 

lien.] — The Immacolata Concbzionb, No. 8260, 
ante, 

8426. As against bottomry bond.] — T he Amity’s 
Desire (1786), Burrell, 331 ; 107 E. R. 695. 

8427. .] — The Madonna D’Idra, No. 8249, 

ante. 

8428. Wages of deceased seaman.] — T he 

Dunvegan Castle (1836), 3 Hag. Adm. 329 ; 
166 E. R. 427. 

8429. .] — The Repulsp: (1845), 2 Wm. 

Rob. 398 ; 4 Notes of Cases, 166 ; 7 L. T. 225 ; 
9 Jur. 738 ; 166 B. R. 805 ; subsequent proceed- 
ings (1847), 5 Notes of Cases, 348. 

Annotation : — Apld. The Tocumeeh (1850), 3 Wm. Rob. 144. 

8430. .] — La Constancia, No. 8399, ante. 

8431. .] — The Louisa Bertha, No. 8266, 

ante, 

8432. Earned before date of bond.] — The Janet 
Wilson, No. 8471, post. 

8433. .] — The Union, No. 8370, ante, 

8434. .] — The William P. Saff'ord, No. 

8398, anie. 

8435. As against mortgagee.] — The hypotheca- 
tion of a sliip cannot deprive the seaman of his 
right to wages. — The Sydney Cove (1815), 2 
Dods. 11 ; 165 E. R. 1399. 

AnnotaWnis : — Befd. The Mona (1840), 1 Wm. Rob. 137; 

The Riby Grove (1843), 2 \Vm. Rob. 52. 

8436. .] — The Dunvegan Castle (1836), 3 

Hag. Adm. 329 ; 166 E. R. 427. 

8437. As against wages of master.] — The Sala- 
CIA, No. 8409, ante. 

8438. Viaticum — As against bottomry bond.] — 

The master & crew of a foreign ship arrested in 
iliis country are entitled to priority over a bot- 
tomry bondholder in respect of their expenses 
home. — The Constancia (1866), 15 W. R. 183. 

8439. As against solicitor’s costs.] — Sal- 

vage actions were brought against an Italian 
vessel, & she was sold by ordcu* of the ct. After 
the salvors had been remunerated, the balance 
of the fund in ct. was insulficient to satisfy the 
costs of the soh'S. who had appeared in the above 
actions for the parties interested in the ship, & 
who sought to enforce their claim for such costs 
bv virtue of Solicitors Act, 1860 (c, 127), s. 28, 
as well as the claim of the Italian consul in respect 
of the expenses of sending tlio crew back to Italy. 
It was proved that by the law of Italy such ex- 
penses & tlie keep of the master & crew ranked 
next to the salvage pav^nents : — Held : the claim 
of the Italian consul had priority to that of the 
solrs. — The Livietta (1S83), 8 P. D. 209 ; 52 
L. J. P. 81 ; 49 L. T. 4J1 ; 5 Asp. M. L. C. 151. 

8440. As against towage.] — Seamen have a mari- 
time lien on freight due from subchartcrera to the 


clalniH for iiocoKsarics. — The Queen 
(N o. 2) (18«9), 19 L. T. 706.~IR. 

q. .l -Tho master & seaiiioii 

of a ship have liens over the ship for 
their wages, but such liens rank after 
liens for tlie supply of necessaries to 
Iho ship.~/ft: The Manqoko (1913), 
31 N. L. R. G7.— S. AF. 


PART XIX. SECT. 4, SUB-SECT. 6. 

8435 i . ^ s against mortgagee. ] — 11 eld : 
the rights of th(5 wago-oarners holding 
maritime liens wvro not affected by the 
loss of the ship after it had been sold 
l)y the liiiuldatoi- under the order of 
the ct., & they w'ero entitled to recover 
their claims out of the fund realised 
upon the sale of the ship iu priority 
1,0 the inlgee . — Itc Fort George 
Lumber & navigation Co., Trader 
Bank of Canada v. Lockwood (1913), 
48 S. C. R. 593 ; 18 B. C. R. 473 ; 1« 
1). L. R. 175 ; 26 W. L. R. 884 ; 5 
W. W. U. 982.— CAN. 


8435 ii. .]- The lien of the mate 

' a vessel for wages cannot be prciferred 
fainst the claim of a mtgee. where the 
lyment of the mtge. has beem guaran- 
ed by the mate.— 8TONE t\ The 
ochepoint (B. C.), [1921] 2 W* W. R. 
)1 ; 21 Exch. C. R. 143.— CAN. 

8437 i. As against wages of master.]— 
HE Anglo Indian (1868), 8 N. S. W. 
C. R. (L.) 102.— AUS. 
r. As against necessaries.] — The 
aritiino lien of the seamen for unpaid 
ages takes procedciice of a claim for 
jcossaries supplied on the order of the 
aster of the ship.— G arrick r. Ihe 
xcEmioR ( Owners), Customs Col- 
5',rTou V. Corbett & Hunt (1869), 
dul, 349.— FIJI. 

t. .] — Seamen’s wages 

dorlti' over necessaries. — T he 
urora (1914), 20 B. C. R. 92 ; 7 
r. W. R. 5 .— CAN. 

a. .]— The master & seamen 

C a ship have liens over the ship for 


their w'agi^s, but such liens rank after 
liens for the supply of necessaries to the 
ship.- -Re The Mangoro (1913), 34 
N. L. R. 67.— S. AF. 

b. against damages .] — The C.iR- 
LO'iTA (1852), 4 Ir. Jut. 237. — IR. 

0 . As against building, equipping 
or repairing charges.] — Seamen’s wages 
have priority over a statutory lien for 
building, equipping or repaii'lng a ship 
under the Admiralty Court Act, 1861, 
s. 4. — The Aurora (1914), 20 B. C. R. 
92 ; 7 W. W. R 5.— CAN. 


d. against collector of customs.] 
— Held : after payment of certain costs 
& charges, the statutory lien of the 
Collector of Customs for oxtouscs 
incjurrod under Customs Regiuatiou 
Ordinance, 1 895, s. 49, takes precedence 
of the maritime lien of the seamen for 
impaid wages.— G arrick v. The Ex- 
celsior (OWNERS), Customs Collko 
tor V. CJoRBETT & HUNT (I860). Udal, 
310.— FIJI. 
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Sect* 4. — Banking of liem : Sub-sects, 6, 7 8.] 

charterers of a ship, & can arrest the cargo for the 
purpose of enforcing such lien. The lien of sea- 
men for wages ranks before a claim in respect of 
payments for the towage of the ship from sea to 
an inland port, & the light dues & dock dues. — 
The Andalina (1886), 12 P. I). 1 ; 50 L. T. 171 ; 
35 W. R. 336 ; 6 Asp. M. L. C. 62. 

Annotation : — Consd. The Petone, [1917] P. 198. 

8441. As against light & dock dues.] — ^T he 
Andalina, No. 8440, ante* 

8442. As against shipwright’s lien.] — The Ter- 
OESTE, No. 8421, ante. 

As against damages.] — Sec Nos. 8377-8381, ante. 
As against salvage.]— .S'rc Nos. 8389, 8390, ante. 


Sub-sect. 7. — Necessaries. 

8443. General rule.] — (1) Admiralty Court Act, 
1861 (c. 10), s. 5, does not create a maritime lien 
for necessaries at the time the necessaries ai*e 
supplied, & a ship does not become chargeable 
with a debt for necessaries until a suit is actually 
instituted. All valid charges on the ship to which 
any person other than the owner is liable are 
entitled to take precedence of such debt. 

(2) A British colonial vessel was mortgaged by 
her owners to B. The mtge. was duly registered 
under the Merchant Shipping Act, 1854 (c. 104). 
In Feb. 1868, wliilst lying in the port of London, 
applto., on the order of the master, did work & 
furnished supphes to the ship necessary to put 
her in a seaworthy condition. In July, 1868, 
B. executed an instiniment transferring the mtge. 
to resp. This transfer was without valuable con- 
sideration, & was not registered, being made to 
enable resp. to take charge of the ship for B., the 
mtgee. In the same month resp. took jiossession 
of the ship. Applts. having instituted a suit 
against the sliip to recover the amount due to 
them for the "work & supplies, resi). intervened. 
At the time of the institution of the suit the ship 
was under the arrest of the ct., at the instance 
of two of her crew who had instituted a cause of 
wages ; the owners of the ship were domiciled in 
Nova Scotia. The ship having been sold, the 
proceeds were found insufficient to satisfy the 
claim of applts., the material men, k the mtge. 
debt : — Held : resp., the assignee of the mtgee., 
was entitled to have his mtge. debt satisfied before 
applts. were paid the amoimt of their claim. — 
Johnson v. Black, The Two Ellens (1872), 
L. R. 4 P. C. 161 ; 8 Moo. P. C. C. N. S. 398 ; 41 
L. J. Adm. 33 ; 26 L. T. 1 ; 20 W. R. 592 ; 1 
Asp. M. L. C. 208 ; 17 E. R. 361, P. C. 

<o (l) A^ld._Th^ Aneroid (1^ 2 P. D. 


189 ; Laws v. Smith, The Rio Tlnto 
356; The CeUa (1888). _13 P. D. 8 


r 4), 9 App. 
Refd. Gio\ 
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Dapaeto v. Wyllle, The Pleve Superiore (1874), L. K. 5 
P. C. 482 ; Northcote v. Henrlch BJ6m (Ownora), The 
Heniicb BJOm (1886), 11 App. Cas. 270 ; Hainlltx)a v. 
Baker, The Sara (1889), 14 App. Cas. 209 ; The Mecca, 
[1895fP. 95 ; The Veritas, [1901J P. 304. Aa to (2) Eefd. 
Vou fWden v. Hull (1906), 75 L. J. K. B. 359 ; The 
Colorado, (19231 P. 102. 

8444. As against bottomry bond.] — T he Wil- 
liam F. Safford, No. 8398, ante 

8446. .] — A broker, procuring necessaries 

to be supplied to a ship & paying for them, gives 
credit to the master k owners, & stands in a 
different position from a tradesman supplying ; 
his claim therefore does not take precedence of 
a claim under a bottomry bond. — The Flor de 
t^jl^CHAL (1865), 36 L. J. Adm. 119 ; 13 W. R. 


8446. Money advanced to pay dock dues.] — 

Pltfs., in an action of necessaries against a foreign 
ship, having at the request of the master advanced 
money to pay dock dues for the ship at the port of 
discharge, were held to be entitled to have the 
amount they had so advanced paid out of the pro- 
ceeds of the ship in priority to the claim of a 
bottomry bondholder who had advanced money 
on bottomry at the port of loading. — The St. 
Lawrence (1880), 6 P. D. 260 ; 49 L. J. P. 82. 
Annotaiiona: — Distd. The Lyons (1887), 57 L. T. 818. 

The Petone, [19171 P. 198 ; Pocahontas Fuel Co. v. 
AmbaUelos (1922), 27 Com. Cas. 148. Refd. Wostnip 
1 ?. Great Yarmouth Steam Carrying Co. (1889), 43 Ch. D. 
241. 


8447. Priority inter se.] — Pltfs. instituted in the 
High Ct. an action in rem for necessaries against 
the owners of a foreign steamship, & arrested the 
vessel the same day. 

Three other actions for necessailes were sub- 
sequently commenced against the owners of the 
same vessel in a county ct., &, after judgment in 
these actions had been obtained by consent, pltfs. 
obtained judgment by default for the amount of 
their claim, with interest & costs, but without 
prejudice to other claims against the vessel, k 
reserving all questions as to priorities 

The vessel was sold, with the consent of pltfs., 
in a wages action, which admittedly had priority, 
the proceeds paid into ct., the three county ct. 
actions transferred to the High Ct., k the question 
of priorities referred t»o the registrar. 

Pltfs., in respect of the balance of the proceeds, 
which was insufficient to meet all tlie claims, k 
as against the other necessaries actions, claimed 
priority on the ground that they held security by 
reason of the relation back of their judgment to 
the date of the institution of the action A of the 
arrest : — Held : the claimants in the necessaries 
actions were entitled to be paid out of the balance 
of the proceeds pro rata^ for, in such cases, the 
ct, holds the property, not only for first pltf,, but 
also for, at least, all creditors of the same class, 
who assert their claims before any unconditional 
decree is pronounced. Semble : a decree in un- 
conditional terms would so long as the funds re- 
mained in the hands of the ct., be modified so as 
to let in othei*s, who, without laches, put forward 
claims of a like character. — T he Apricano, [1894] 
P. 141 ; 63 L. J. P. 125 ; 70 L. T. 250 ; 42 W. K. 
413 ; 7 Asp. M. L. C. 427 ; 6 K. 767. 

AnnotaXions : — CoDSd. Muraoy DockR & Harbour Board v. 

Hay, [1923J A. C. 345 ; The SI roam FiHhor, [1927] V. 73. 

Refd. Thu Voritas, [19011 1*. 304 ; The James W. Klwcll, 

[19211 P. 351. 

8448. Supplies while ship under arrest — 

No priority over other necessaries.] — In distri- 
buting the proceeds of a vessel sold under the 
order of the ct., the claims of a necessaries man who 
has supplied ballast to the ship will not be pre- 
ferred to other necessaries claims, notwithstanding 
that the vessel could not have been discharged or 
sold had not the ballast been supplied. — The 
Rene (1922), 128 L. T. 90 ; 38 T. L. K. 790 ; 16 
Asp. M. L. C. 24. % 

8449. As against master’s wages k disburse- 
ments.] — ^A master k part owner of a foreign ship 
ordered necessaries for the ship. The necessaries 
were supplied, k the master became liable for the 
payment of same ; — Held : the persons who sup- 
plied the necessaries were entitled to be paid for 
the necessaries out of the proceeds of the ship k 
freight in priority to a claim of the master for 
wages k disbursements. — The Jenny Lind (1872), 
L. R. 3 A. & E. 629 ; 41 L. J. Adra. 63 ; 26 L. T. 
591 ; 20 W. R. 896 ; 1 Asp. M. L. C. 294. 
Annotofion Apld. The Eva, [1921] P. 454. 
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W60. Foreign ship — ^Master part owner.] — 

Wlien the m^tcr of a foreign ship is also a part 
owner his claim for wages & disbursements is post- 
poned to the claim of persons who have supplied 
necessaries to the ship.— The Eva, [1921] P. 454 ; 
91 L. J. P. 17 ; 126 L. T. 223 ; 37 T. L. R. 920 ; 
15 Asp. M. L. C. 424. 

8451. As against mortgagee — Material man not 
in possession.]— The Scio, No. 8344, ante, 

8452. .] — Johnson v . Black, The Two 

Ellens, No. 8443, ante. 

8453. .] — ^The Tuhliani, No. 8324, ante, 

8454. .] — The Pacific, No. 8323, ante, 

8455. Right of miortgagee to costs.] — ^Where 

a mtgee. brings an action to realise his security, 
& material men with a common law possessory 
lien on the ship intervene, & the sliip, by order of 
the ct., is sold, &. the proceeds are only sufficient 
to satisfy the claim of the material men, the 
mtgee. is still entitled to be paid his taxed costs, 
up to tlie date of tlie sale, out of the proceeds of 
the sale of the ship in priority to the material 
men. — The Sherbro (1883), 52 L. J. P. 28; 48 
L. T. 767 ; 5 Asp. M. L. 0. 88. 

8456. Necessaries Including wages of crew — 

Paid at request of owner.]— (1) A claim by pltf. in 
an action for necessaries brought under Admiralty 
Court Act, 1861 (c. 10), sect. 4 (or, sonblc, under 
sect. 5), even though it includes wages paid to the 
ship’s crew at the request of the owner, is not 
entitled to precedence of a mtgee. ’s claim. 

(2) Semhte : precedence might have been gained 
by obtaining prior permission from the ct. to 
make the payment. — T he Lyons (1887), 57 L. T. 
818 ; 6 Asp. M. L. C. 199. 

Annotation: — As to (1) Gonsd. The Petoue, [1917] P. 198. 

8457. French hypotheque.] — The question 

of priority as between a claim by a necessaries 
man & a claim under a French hypoth(^que on a 
French ship arrested & sold in an action in rem 
in this country, must be determined according to 
the law of this country. But the nature of the 
right created by the French hypotlu^que must be 
determined according to French law, & the ct. 
will, in the absence of clear evidence that, accord- 
ing to French law, the right created by a French 
hypotheque is no higlier than the mere right to 
proceed in rem, assume that th(^ h>qjoth6que. does 
give a higher right & will postpone the claim of 
a necessaries man, who has no possessory lien on 
the ship, to tlie claim under the French liypo- 
theque.— The Colorado, [1923] P. 102; 92 

L. J. P. 100 ; 128 L. T. 759 ; 39 T. L. R. 216 ; 67 
Sol. Jo. 383 ; 16 Asp. M. L. (]. 145, 0. A. 
Annotation : — Mentd. Itepublica do Guatemala v. Nunez, 

[1927] 1 K. B. 669. 

8458. As against purchaser — Necessaries sup- 
plied on credit — By vendor.] — In an action in rem 
against a ship under Admiialty Court Act, 1861 
(c. 10), s. 5, for necessaries supplied to B. on tlie 
credit of tlie ship, it appeared that the registered 
owners were trustees mainly for defts. as pur- 
chasers who had paid to B. nearly the whole of 
the purchase-money before the necessaries were 
supplied, B.’s interest being to the extent of a 
small balance of purchase-money & subject to 
the obligation of delivery of the ship to applts. 
according to his contract : — Held : pltfs. were 
entitled to recover, their claim against the ship 
was paramount to that of defts. for the delivery 
thereof under their contract with B. — Foong Tai 


PART XIX. SECT. 4, SUB-SECT. 7. 

8452 1. As against mortgagee .] — ^At 
oummon law ho who fumlshos labom* 
or material, or money for the supply 


& Co. V. Buchheisteb & Co., [1908] A. 0. 458 ; 
78 L. J. P. 0. 31 ; 99 L. T. 526 ; 11 Asp. M. L. 0. 
122, P. C. 

Annotations Refd. The El Salto (1908), 25 T. L. R. 99 ; 
The Mogilcir, [1921] P. 236. 

As against damage.]— No. 8384, ante. 

As against shipwright.]— Nos. 8460, 8461 , poaU 
As against solicitor.]— Nee Nos. 8464, 8465, post. 


Sub-sect. 8. — Shipwright’s Lien. 

8459. General rule — After master & seamen.] — 

The Gustap, No. 8220, aiite, 

8460. As against necessaries.] — The Persb- 
verante {circa 1860), cited in Lush, at p. 508 ; 
167 E. R. at p. 232. 

Annoiaium : — Refd. The Qustaf (1862), Lush. 50G. 

8461. .] — The Gustaf, No. 8220, ante, 

8462. As against ship’s agent.] — (1) The master 
of a shij> has a maritime lien on her for his 
wages & disbursements, & his claim takes priority 
over all other claims, save claims for salvage & 
damage by collision. 

(2) A ship’s agent was appointed by the master 
on his arrival at B. He had no previous know- 
ledge of either master or owner, but made no 
inquiries as to how he was to be repaid his advances 
for necessaries, lie allowed the vessel to be placed 
in the hands of a shipwright to be repaired, & 
when her value was by this means increased, 
caused her to be arrested : — Held : he was not 
entitled to be paid his claim in prioi'ity to the 
shipwright. 

(3) Where there arc several claimants against 
the proceeds of a vessel in the registry, & she 
has been sold at the suit of one, the costs of sucli 
sale will be paid before all claims, as sucli sale 
was for the benefit of all. — The Pantuea (1871), 
25 L. T. 380 ; 1 Asp. M. L. 0. 133. 

Annotation The MogilcfT, [1921] P. 236. 

8463. As against salvage.] — A vessel which had 
stranded on rocks & sustained heavy damage got 
off with the assistance of various salvors & was placed 
in dock for temporary repairs. In respect of these 
services various salvage actions & an action by 
the ship repairers for salvage «&/or necessaries 
were instituted. No defeii;*e was put in, but in 
the first action an a])pearance was entered & an 
undertaking given to put in bail for ship, cargo 
Ai freight in the sum of £1,000. The cargo & 
freight were valued at £327. Before the other 
actions were instituted the cargo lutd been landed 
&; dispersed. After some temporaiy repairs had 
been effected the vessel w^as sold by tne marshal. 
She only realised £889. The ship repairers, whose 
claim for salvage was disallowed, claimed that the 
amount expended by them should be allowed as 
against the other salvors : — Held : a ship repairers’ 
claim ranks after maritime liens already accrued, 
& although all the salvors liad benefited, there 
was no principle by whicli the ship repairers’ 
claim could be preferred to those of the salvors. 
— The Russland, [1924] P. 55 ; 93 L. J. P. 18 ; 
130 L. T. 703 ; 40 T. L. R. 232 ; 68 Sol. Jo. 324 ; 
16 Asp. M. L. O. 288. 

As against master’s wages.j — See No. 8421, 

ante. 

As against seamen’s wages.] — See No. 8421, 

ante. 


of olthci, for tho necessary repair or 
preservation of a vessel has over that 
vessel a privileged tacit hypothec, & 
all the piivilcgeB of such oroditorB have 
fhffl In nnmmon. that the Least of them 


gives tho preference before creditors 
who are only such In writing or by 
mortgage.— Re The Mangoro (1913), 
34 N. L, R. 67.— 6. AF, 
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Sect, 4 . — Hanking of Jivnti : i^Hb~scct,d, Sccti<, o, 

&7.] 

Sub-sect. 9. — Solicitor's Lien for Costs. 
See Solicitors Act, 1800 (c. 127), s. 28. 

8464. As against necessaries — Incurred since 
salvage.] — (1) A ship & cargo were salved on 
Oct. &, arrest-ed in the salvage suit on Oct. 7. 
The ship, which was not worth the dock dues, 
was abandoned to the dock authorities on Oct. 24, 
the cargo, whicli had not been released, was, 
after notice to the ownei*s, sold on Dec. 1(5 : — 
Held : the abandonment of the ship by the master 
was not a repudiation by him of ids contract to 
carry the goods to the place of their destination ; 
the owners of cai'go by not procuring its release 
waived theii' right to liave the cargo transhipped ; 
& therefore the owners of the shijj were entitled 
to pro raia freight. 

(2) After payment of the amount awarded for 
salvage & costs, deft.’s proctor has against the 
property salved a lien in priority to average 
expenses or necessaries incurred since the salvage. 
— The Soblomsten (186G), L. D. 1 A. & E. 293 ; 
36 L. J. Adm. 5 ; 15 L. T. 393 ; 15 W. K. 591 ; 
2 Mar. L. C*. 436. 

An^tatioti8:—As to (1) Reid. The Teutonia (1871), L. H. 
j A. & E. ; Metcalfe r. Hritaimia Ironworks Co. 
0876). 1 g. H. D. 613. (2)Reld. The Livietta (1883), 

81*. 1). 209. Generally, Mentd. The Mogilefl, [1921] 1*. 
23b. 


8465. .]--Thc freiglit A proceeds of .sale of 

a ship were insufficient to pay the following 
claims (a) solr.’s costs of succe sfully defending 
the ship in the first action, for breach of contract ; 
(5) necessaries supplied before & after the fir.st 
suit ; (c) money advanced to pay harbour dues, 
etc. ; {d) wages of master, also part owner : — 
Held : the solrs.’ lien had priority to the neces- , 
saries supplied after, but not to those furnished | 
before, the institution of the first suit, to the 
claim for ivages, but not to the claim for moneys 
advanced for harbour dues, etc.— The Iiklnruii 
(1872), L. li. 3 A. E. 505 ; 41 L. J. Adm. 68 ; 
26 L. T. 372 ; 20 W. R. 759 ; 1 Asp. M. L. 0. 
260. 

Annotation :—C 0 JlBd. The Llvictta (1883), 8 P. 1). 209. 

8466. As against claim for master’s wages.] — 
The Heinrich, No. 8465, ante. 

8467. As against claim for moneys advanced for 
harbour dues.] — The Heinrich, No. 8465, ante, 

8468. As against mortgage.] — After the termina- 
tion of an action in rent against the owners of a 
sliij) for wages A disbursements in which pltf. 
was i)artially successful, & after the release of the 
ship from arrest A its transfer to a limited co., the 
soli's, of original deft, owners applied cx p. A 
obtained, under .Solicitors Act, 1860 (c. 127), s. 28, 
a charging order upon the sliip for their costs in 
the action. For tlie enforcement of this charge 
they also obtained, on notice to mtgees. to whom 
the vessel had been mtged. by the limited co., a 
further order for the appointment of a receiver 
of freight, A, conditionally, for the sale of the 
vessel. Both orders were subsequently set aside, 

A the solrs. admitting that the charging order 
must be postjioned to the mtge., appealed as 
against the limited co. : — Held: (1) the charging 


order was wrong in form A bad in substance, A, 
together with the consequential order, must be 
set aside, for at the most, the property, if any, 
preserved by the exertions of the solrs. was limited 
to the interest of those who instructed them to 
oppose the claims of the master in respect of his 
lien on the bai'que, A the vessel had not only 
ceased to be under the control of the ct., but liad 
changed hands, A become subject to a mtg<i., 
before the charging order was applied for ; (2) tluj 
co. to whom the vessel was transferred could not 
bo fixed with constructive notice of the possible 
liability of the vendors for the unpaid costs of 
their solrs., oven though the actual vendor A the 
promoter of the co. were one A th(j same pei*son. — 
The Birnam Wood, 11907] 1\ 1 ; 76 L. J. P. 1 ; 
96 L. T. 140 ; 23 T. J.. B. 58 ; 51 Sol. .Jo. 51 ; 10 
Asp. M. L. (\ 325, ('. A. 

As against viaticum .] — Sec No. 8439, anlc. 


Sect. 5.— RIGHT OF PERSONS PAYING OFF 
CLAIMS AGAINST SHIP. 

8469. Wages — Payment by bottomry bondholder 
— Priority of lien.] — ^A bottomry bondholder i)er- 
mitted to have a priority of lien upon the proceeds 
of the ship, to secure the reimbursement of his 
advances to the crew. — T he Kammerhevip: Rosen- 
KRANTS (1822), 1 Hag. Adm. 62 ; 166 E. K. 23. 
Annotaiions : — Consd. Tlu; IVtono, [1917] P. 198. Refd. The 

Adolph (1830), 3 Hajc. Adm. 219. 

8470. — Sanction of court— Necessity for 

application.] — The ct. will not, unless upon applica- 
tion being made to it, sanction the repayment 
of wages, etc., to bondholders out of the proceeds 
of the sale of a ship. —The Pohnelia Henhieita 
(1866), L. li. 1 A. A E. 51 ; 12 Jur. N. 8. 396 ; 
11 W. R. 502. 

Annotation : — Cossd. The Pet one, [19171 1*. 198. 

8471. Payment by shipowner — Without 

leave of court — No recovery on sale under 
bottomry bond.]-- (1) W. a shipowner, paid certain 
wages A other necessary disbursements after a 
bottomry bond had been given on the sliip ; the ship 
was sold at the suit of the bondholder. W. applied 
to be reimbursed the above payments out of the 
proceeds in the registry, which, if W.’s application 
had been granted, would not have been sufficient 
to meet the bond Held : for such payments 
made without application to A leave from the ct., 
W. was not entitled to be reimbursed. 

(2) 1 have yv,ry gi-eat doubt in my own mind 
whether, where wages have been earned prior to 
the time when a bottomry bond has been given, 
a mariner has a right at all to come to tliis ct. A 
say, “ J..et me have a preferential payment over 
the pei'son who holds the bottomry bond ” (Dr. 
Lusuinuton). — The Janet Wilson (1857), Sw. 
261 ; 30 J.. T. O. S. 22 ; 6 W. R. 329 ; 166 E. H. 
1127. 

Annotations As to (1) Consd. The Petoiic, [19171 P. 198. 

As to (2) Consd. Tho Hope (1873), 28 L. T. 287. Refd. The 

Union (1860), Lush. 128. * 

8472. Payment by volunteer — At request 

of master.]— The Wiij.iam V\ Saffor-d, No. 8398, 
unle.. 


PART XIX. SECT. 6. 

M72 i. WayeJi — Payment by volimte* 
—At request of maMer .] — A person wl 
at the request of the master mak< 
advances for wages of seaineti 
necessaries of a ship, A the master 
action being ititified ]»y tho owner 
is entitled to the benefit of the master 
statutory lien In respect of sue 
advances. — ItHi.N’j> v. Zita, [192 
N. Z. L. It. 369.— N.Z. 


®* At reejuest of o\rnrrs.\ 

— CnAKK V. HowmNu A Co., (1908 
S. C. 1168; 45 Sc. L. It. 879 : 16 
S. L. T. 326.- SCOT. 

f. J — PereoiiH Jti the 

position of volunteers who make pay- 
ments In discharge of soamciPs wages 
do not thereby acquire tho maritime 
lien which tho seamen had in respect 
thereof.— Dunn A Co. v. Assouan S.S. 
Co. (1921), 42 N. L. R, 33.— S. AF. 


g. Payment by cnainccr.\ — 

An engiiKusr who has paid certain 
seamen cannot olaini a lion for such 
advances against tho ship, tho law 
giving no one but tho master tho right 
to sue for wages paid to other members 
of the crew. — Bonham v. The Sarnor 
(1921), 21 Exoh. C. 11. 183.— CAN. 

h. J^ayment by master,] — The 

Duna(1801), 5L. T. 217.— IR. 

k. Payment by salvors,] — 
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8473. .] — ThePjitonb, No. 8177, 

ante, 

8474. Prior charges — Payment by bondholders — 
with leave ol court.]— The ct. granted leave to 
bondholders to pay prior charges, & to have a lien 
on the ship, cargo, & freight, in respect of such 
payments, which were small in amount, on an 
affidavit specifying the charges to be paid. — Thk 
Fair Haven (1800), J.. li . 1 A. ^ E. 07 ; 14 W. K. 
821. 

Au7wtation : — Reid. The IVtoiie, 1 191 7 J P. 198. 

8475. Dock dues — Payment by plaintiff in action 
for necessaries — Priority over bottomry bond- 
holder.] — The 8t. Lawuencp:, No. 8440, ante, 

8476. Disbursements — Payment by master while 
acting as supercargo.] —The Tagus, No. 8238, 
ante, 

8477. Payment by volunteer — At request of 

master.] — The Petone, No. 8177, ante. 


Sect. 0.— ENFORCEMENT OF UENS. 

See Lien, Vol. XXXll., pp. 224-220, No.s. 87-98. 

8478. Enforcement by action in rem.] — 11a r- 

MER V, Hell, The Hold Buccleuch, No. 8108, 
ante, 

8479. .] — The lien of pltf. in an action ui rem. 

under Admiralty Court Act, 1801 (c. (il), s. 4. 
takes effect from the moment of the arrest of the 
.ship. Where, therefore, such an action was 
commenced against a vessel belonging to a limited 
CO., the CO. after a warrant of arrest had been 
serv(?d was ordered to bo wound up : — Held : tlie 
official liquidator had no claim to the procecd.s of 
the vessel in the liands of the ct. as against pltf. 

As regards a maritime lien the Admlty. Ct.. 
now the Admlty. i)iv. of the High Ct. enfoi-ces 
it in an action in rem by seizing the ship (Loud 
Esher, M.K.). — The Cella (1888), 13 P. 1). S2 : 
57 L. J. P. 55 ; 59 L. T. 125 ; 30 W, H. 510 ; 0 
Asp. M. L. C. 293, 0. A. 

Annoiadoiis Ezpld. The Africaiio, [1891] P. 14 J. Consd. 
The Jumc8 W. Elvvell, [1921] P. ^51. 

.] — Scf^ Adaiiraltv, \'ol. 1., pp. 104, 

105, 158-172, Nos. 05-72, 007-832. 

Damage — Collision.] —See AdmiRvALTv, \o\. I.. 
])p. 139-145, Nos. 407-523. 

To cargo.]— Admiralty, \'o1. I., pp. 

140-149, Nos. 524-570. 

Salvage.] — Admiralty, Yol. I., pp. 152, 153, 
Nos. 593-013. 

Wages & disbursements.] — Sec Admiralty, 
\ ol. J., pp. 131-139, Nos. 303-400. 


Towage.]— Admiralty, Vol. I., p. 130, Nos. 
368-362. 

Bottomry & respondentia.] — See Admiralty, 
Vol. I., pp. 121-126, Nos. 207-317. 

Necessaries.] — See Admiralty, Vol. I., pp. 126- 
130, Nos. 318-357. 

Judgment of foreign court.] — See Conflict op 
Laws, Vol. XI., p. 404, Nos. 1197-1198. 

Vessel belonging to company in liquidation.] — 

See Companies, Vol. X., p. 971, Nos. 0082-0684. 

8480. Possessory lien — No power of sale — Ship- 
builder.] — Where shipbuilders had built a ship 
according to contract, & retained her by virtue of 
their lien for the balance of price unpaid, & had 
in an action obtained by consent a judge’s order 
for the amount witli a stay of execution, in case 
defis. should pay half & give a mtge. on the ship 
for the remainder to a bill alleging these facts, & 
the retainer of the ship involved great expense & 
praying a sale, or specific performance of the 
conditions of the judge’s order, a demurrer was 
allowed. — Thames Iron Works Co. v. Patent 
Derrick Co. (1800), 1 .Tohn. II. 93 ; 29 Ij. J. Ch. 
711 ; 2 L. T. 208 ; 0 .lur. N. 8. 1013 ; 8 W. li , 
408 ; 70 E. H. 070. ^ ^ 

Anrmiatkms : — Mentd. Liovosley v. Gilinoi-o (1866), L. K. 1 

C. J». .070 ; Altken r. Bachelor (1893), 62 L. J. Q. B. 193. 


I Sect. 7. -EXTINCTION OF UEN. 

*SVr, (foieralhji Lien, Vol. XXXll., pp. 229-238. 
Delay.] — Sec, now, Maritime (Conventions Act, 
1911 (57), s. 8. . ^ 

g4gl. Bottomry bond — Necessity for active 

diligence.]— Bottoimy bond put in suit originally 
on the part of a French merchant in 1792 : sus- 
pended during tlie last war ; not enforced during 
peace, but now attempted to be farther prosecuted 
on the part of the British merchant to whom it was 
j indorsed ; not allowed to bo ))ut in execution under 
! the original proceedings. 

In questions of bottomry, more especially the 
ct. is bound to expect particular vigilance; 
because, although bonds of tliis kind are to be 
RuppoH<'d with a liigh hand, when clear & simple, 
they are, in many i esi)ccts, tilings t o be narrowly 
watched. Bottomry is a transaction which aftords 
great opportunities of collusion ; &, therefore, 

on the verv account of the importance juven to 
the.so bonds, they are to be pursued with exact 
attention, At witli very active diligence, m oMcr 
tliat the ct. may have the ojipm'tunity of consider- 
ing them in their recent origin, & wii ii a view 


Jfrhl : whore tho wagoH of the crow 
of a ship which has hoeu Halved, arc paid 
by t lie Halvors, a lieu therefor attaches, 
it can he enfoTOed against the salved 
Hhip.— Oan.xdian Duedgtnq Co., Ltd. 
r. Thk Mikk Cokky (Out.) (1919), 
19 Kxch. 0. 11. Cl ; 47 D. L. 11. 495. — 
CAN. 

l. Adranec.s fo shipbuilders .] — Retd 
r. Bouehson (1830), O. R. 1 A. 0. 8 ; 
Sluart. K. B. 412; 1 Knapp, 362; 
1 R. J. R. y. 330 ; 12 K. R. 3.57. — 

CAN. 

PART XIX. SECT. 6. 

m. Filhitt of vouchers with regis' 
Iriir — Before iKimuent of lienholder by 
court.] — Hymks V. The City of Wind - 
SOK (1895), 4 Kxch. 0. R. 362.— CAN. 

n. ,loimler of iwtion by 8camc.n— 
JMihilUy for costa — Onjuilurc of cmm.] 
— Merely because various seamen take 
udvantago of tlio convenient practice 
to Join in one action their individual 
claims for wages against tho owner ol 
Olio or moK' ships ougagod in a common 


enterprise, with resulting liens on dif- 
ferent sliipH, it does not follow that each 
e.lalmanti is liable for cot Is (soiisequent 
upon tiie failiin^ of another claimant to 
establish a siieeiflc lien which the foniier 
luwer set u]».— M otuusftte r. The 
Ma'JOTE (1916), 31 W. L. R. 120 ; 10 
W. W. R. 228.— CAN. 

o. Enforcement against in iMceni pur- 
chaser of ship --Effect of delny.y— 
A.-G. FOK BiimHii Columuia r. 
Bebmudk, [19231 2 D. 

[1923] Exch. O. R. J07 ; 32 B. G. R. 
76 ; [1923] 1 W. W. R. 9.)(». CAN. 

p. Speriat applicatiou by petition 
— Powdr to arrest. \- ^Yhel•e special 
application by petition is made by a 
person aveiTlng that he has a maritinic 
lien over a ship, it is competent for 
tho Lord Ordinary on tho Bills to grant 
wan-aut to arrest the ship.— Re 
M'OoNNACUiE, [19141 S. C. 8o3 ; ol 
Sc. L. R. 716 ; 11014] 2 S. L. T. /!.— 
SCOT. 

q. Time for enforcement,]— Hiero 
seems to bo no fixed limit to tuo dura- 


tion of a maritime lien, but it must be 
enforced within an eqiutahle period, 
considering tho nature of the lien & 
the charges of ® 

llErirvNA (1849), 1 b. V. A. R. 274. 
CAN. 

r Extension of time — Vf hen 

gmnied.]—Uc Dokte S.S. Co., Ltd., 
11923] S. C. 593 ; 60 Sc. L. R. 3o7. 

SCOT. 

PART XIX. SECT. 7. 

t Mortgage to licnJiolder — Fraud of 
uwHgagor.] —A marltiino lien is not 
lost by tho holder taking a mtgo. for 
his debt, when, by the fmud of the 
lutgor. tlie mtgee. is deprived of the 
benefit of the mtgo.— The ALBION 
(1873), 3 V. R. (Adm.) 1.— AUS. 

a. Acceptanee of invalid promis- 
sory note.]— Tho fact that the master 
has accepted a promissory note from 
two co-o^vners In tho vessel for wages 
duo to him, which note was 
dSoB not take away Ms ben 
tho vessel has been sold to a bona fide 
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Sect, 7. — Extmctio7i of lien. Pari XX. Sects. 1 
<fc2,] 

to all the circumstances on which their honest 
validity may depend (Sir Wilmam Scott). — The 
Rebecca (1804), 6 Ch. Rob. 102 ; 165 E. R. 712. 
Annotation: — Con^. The Royal Arch (1857), Sw. 269. 

8482. Action within reasonable time.] 

— The Royar Arch, No. 7078, ante. 

8483. Damage — Necessity for diligence.] — 

Owners of a damaged vessel & part of the cargo, 
who had obtained a decree of the ct. in a cause of 
damage, entitled to have the proceeds of the 
damaging vessel paid out of the registry to satisfy 
the amount of their damage, in preference to the 
owners of the remaining portion of the cargo, who 
had not brought their action until after the decree 
of the first suit had been pronounced. Prayer of 
the owners of the remaining portion of the cargo, 
that the proceeds might be applied pro raia to 
satisfy the two actions, rejected. 

The law . . . clearly favours those who are 
most active in seeking its aid & assistance (Du. 
Lushington). — The Saracen (1846), 2 Wm. Rob. 
461 ; 4 Notes of Cases, 498 ; 7 L. T. O. S. 469 ; 
10 Jur. 396 ; 166 E. R. 826 ; on appeal, sub noni. 
Bernard v. Hyne, The Saracen (1847), 6 Moo. 
P. C. C. 56, P. C. 

Annotations : — Consd. The Clara (1855), Sw. 1 : The Mark- 
land (1871), L. 11. 3 A. & E. 340. Refd. The Mellona 
(1848), 6 Notes of Cases, 62 ; The Desdemoua (1856), Sw. 
158; The Africano, [1894] P. 141 ; The Stream Fisher, 
(19271 1*. 73. Mentd. The Tecuniseh (1848), 6 Notes of 
Cases, 666, n. 

8484. .j — Dean v. Richards, 

The Europa, No. 8186, ante. 

8485. What amounts to laches — Ship 

allowed to proceed.] — collision having occurred 
between a foreign vessel, the C. A., an English 
vessel, the It., the master of the C. A. admitting 
his liability, gave, in satisfaction of the damage, 
a bill of exchange, payable on the arrival of the 
C. A. at S., her port of destination in Scotland. 
The master of the C. A., liowever, took her to 
France, where, her owner becoming bkpt., she 
was sold by the assignees of his estate to defts., 
who brought her to England, wliere she was 
arrested by the owmers of the R. in respect of the 
collision, the bill of exchange never having been 
paid : — Held : pltfs. had not lost their lien for 
damage by reason of laches, or by the subsequent 
sale of the vessel. — The Charles Amelia (1868), 
L. R. 2 A. & E. 330 ; 38 L. J. Adm. 17 ; 19 L. T. 
429; 17W. R. 624 ; 3 Mar. L. C. 203. 

Anrwtation: — Consd. The Qoulandrifi, (1927] P. 182. 

8486. Depends on circumstances 

of each case.] — In 1878 a collision occurred, in the 
North Sea, betw^een a Norwegian steamer & a British 
vessel, in which the latter was sunk. The name & 
place of business of the Norwegian co. owming the 
steamer were known to the owners of the British 
vessel, & for one or more days, on forty-seven 
occasions during the following eleven years, the 
Norwegian steamer put into ports in the United 
Kingdom. During the same period there were 
changes in the capital & in the shareholders of the 
Norwegian co. 

In 1889 pltfs., the owners of the British vessel, 
instituted an action in rem against the Norwegian 


steamer. The owners of the Norwegian steamer, 
as defts., pleaded, in bar of the action, that the 
claim of pltfs., their riglits, if any, & their maritime 
lien, if acquired, had been lost by laches, & it 
would be otherwise inequitable to allow the action 
to proceed, os there had been changes of interest 
in the owner^ip of the steamer, the rights of third 
parties had intervened, & the greater part of the 
crew of the steamer were not now available to give 
evidence : — Held : pltfs. were entitled to prosecute 
their claim for damages, for in each case the parti- 
cular circumstances must be looked at to see 
whether it would be inequitable to entertain the 
suit, considering the period of time that had elapsed 
since the collision, the opportunities of arresting 
the vessel, the loss of witnesses, the loss of evidence, 
& the change of property, & in this case, thougli 
defts. would be entitled to every presumption 
which could fairly be made in tlieir favour by reason 
of the absence of any witness, defts. had failed to 
show that the merits could not be gone into. — 
The Kong Magnus, [1891] P. 223 ; 63 L. T. 715 ; 
6 Asp. M. L. C. 683 ; subsequent proceedings, 65 
L. T. 231. 

Annotations: — Reid. The Joannis Vatis (No. 2), (1922] P. 

213. Mentd. The Rosalind (1920), 90 L. J. P. 120. 

8487. Effect of Maritime Conventions 

Act, 1911 (c. 57), s. 8 — Discretion of court.]-— 
( ’ircumstancc in which the ct., in the tjxercise of its 
discretion, allowed an action for damages to a ship 
to proceed although more than two years had 
elapsed from the date of the collision. — T he 
Cambric (1912), 29 T. L. R. 60. 

8488. Damage to His Majesty’s 

ship.) — The provisions of above Act, do not bind 
the (Jrown, & an action by the Lords Cornrs. of the 
Admii*alty in respect of damage to one of His 
Majesty’s ships need not be instituted within two 
years from the date of the damage as provided by 
s. 8 of that Act. — T he Loredano, [1922] P. 209 ; 
91 L. J. P. 158 ; 127 L. T. 158 ; 38 T. L. R. 516 ; 
15 Asp. M. L. C. 565. 

g 4 g 9 , Necessaries.]— The West Fries- 

land, No. 8326, aide. 

8490. Master’s wages.] — (1) A master 

does not lose his lien upon a ship for wages due by 
delaying to enforce such lien for ten montlis after 
his discliarge, notwithstanding he has had an 
opportunity to do so ; but lie may enforce it 
even against persons who, as nitgees., liav(j in the 
interim become interested in tlie ship witliout 
notice of the lien. 

(2) The release by tlie master of his personal 
claim against the shipowner for wages does not 
operate as a release of the ship from his lien for 
such wages. — T hp: (^hiepfain (1863), Brown. & 
Lush. 212 ; 3 New Rej). 251 ; 167 E. K. 340. 
Annotations: — As t* (1) Reid. The Hope (1873), 28 L. T. 

287. Generally. Reid. The Acacia (1879), 41 L. T. 564. 

8491. Disbursements — Reasonable dili- 

gence.] — The Fairport, No. 8302, ante. 

8492. Assignment of vessel — Sale by order of 
court.] — The Catharina (formerly ’J"he Orox- 
dale) (1851), 17 L. T. O. S. 43 ; 15 Ju\i. 231. 

Annotation: — Reid. Stephens v. Hroumtiold, The Great 

Pacitlo (1869), L. R. 2 P. C. 516. 

8493. In action in rem.] — T he 

Ruby (No. 2), No. 8258, ante. 


purchaser. — T he Aura (1870), Y. A. D. 
54.— CAN. 

b. Collmim sale to defeat lien .] — 
A schooner was in tow of a tug, & 
through the fault of the latter collided 
with another vessel & was sunk. To 
defeat the lien for damage for which 
proceedings had l>eon taken in a foreign 
ct., the owner of the tug allowed tne 
engineer’s wages to nm in anear, & 


thus procured a petition to be fllod In 
the maritimo ct. & the schooner to be 
sold to a nominal purchaser ; — Held : 
the proceedings were an abuse of the 
process of the ct. — The Jerome 
(1880), 6 C. L. T. 263.— CAN. 

o. Payment by agent.] — Payment 
by the agent of the owner satisdos & 
dischaiges any lien in respect to the 
original claim of workmen or supply 


moil to tho extent of such payments. — 
Williams & 'Lakb Erie & Detroit 
River Ry. Oo. v. The Flora & The 
Kobe, D. Brown (1897), 6 Exoh. C. It. 
137.— CAN. 

d. Loss of ship .] — Tho rights of 
seamen entitled to maritimo liens are 
not aifootod by tho loss of the ship 
after it was sold by a liquidator in a 
windlng-up of the oo. owning it. — Be 
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f^®4. Maritime iien not aflected.l — Habueb 

*’• The Bold Bdcclbugh, No. 8168, ante . 

8496. ,] — Dean v. Bichabds, toB 

Europa, No, 8180, ante . 

8496. Sale abroad.] — The Charles 

Amelia, No. 8486, ante . 

8497. Necessaries — Sale.] — The West 

Friesland, No. 8326, ante . 

Lien for damage.]— 5'ec Nos. 8183-8187, 

ante . 


8498. Giving of ball.] — Pltfs., the owners of the 
German vessel J., commenced an action in rem 
against the Danish vessel C. in an Admlty. Ct. 
in Holland, in respect of a collision on the high 
seas, <fc the C. was arrested in this action. Pltfs.* 
agent in Holland <Sc the Dut(;h (/t. allowed the C. 
to be released on the underwriters of the C. 
guaranteeing to the paiiies interested to the 
amount of 17.5,000 gulden, for the compensation 
which C. might eventually have to pay by legaP 
decision in Holland. While these proceedings 
were pending in Holland, pltfs. began an action 
in rem in England in respect of the same collision, 
& the C. was ari'ested in the English action. 

The result of the giving of bail is the release 
of the ship. What is the meaning of releasing a 
ship under the circumstances. It appears to me 
that the meaning of it is that she is released from 
all rights <fc claims against her in respect of the 
collision which is the cause for which her owners 
have been compelled to give tlie bail (Fry, L.J.). — 
7*he Christiansborg (1885), 10 P. D. 141 ; 54 
L. J, P. 84 ; 53 L. T. 612 ; 1 T. L. R, 634 ; 5 
Asp. M. L. C. 491 , C. A. 

Annof aftofw :—Con8d. The Keinhuck (1889), 60 L. T. 209; 

The Dictator. ilH92] P. 304 ; The Jasop (189G), 12 T. L. K. 

434 ; The Mamihoiirt, [1897] 13 ; The Qeinma, fi899j 


P. 285 : The Juno (1922), 128 L. T. 671; The GoIm 
[1926] P. 103. Reid. Mutrie v. Blnney (1887), 35 Ch. D. 
614 : The Haffen, [1908] P. 189 ; The Goulandrls, [1927] 
P. 182. BIent£ In the Goodaof Bryan, Board of Education 
V. Reuben (1903), 20 T. L. R. 290. 

8499. .] — ^The owners of the British ship JK. 

& the owners of her cargo sued the German steam- 
ship R. in the German Consular Ct. at Constanti- 
nople for damages for injury to the cargo caused 
by coUision between the two vessels. An order 
was made therein for the arrest of the R., or for 
bail, subject to pltfs. giving security for a certain 
sum. The action was proceeded with, but pltfs. 
never gave the required security, & consequently 
the R. was never arrested. The R. left Constanti- 
nople during the i)endency of the action & came 
to England, where she was arrested in the present 
action in rem instituted by the owners of cargo in 
respect of the same cause of action. Previously 
I'D the institution of the present action defts. had 
given bail in the action at Constantinople to which 
port the R. was a constant trader, although 
pltfs. in that action had never given the required 
security. The limit of defts.’ liability in the 
German Consular Ct. was tlic value of the 72., a 
sum considerably less than the limit of their 
liability in this country. Upon motion by defts. 
to release the R. witliout giving bail, or to stay 
the action : — Held : bail having been given 
without pltfs. having deposited the required 
security, was given voluntarily not under com- 
pulsion, & pltfs. were not proceeding vexatious! y 
in instituting a second action in this country, & 
the ship ought not to be released. — The Reinbeck 
(1889), 60 L. T. 209 ; 6 Asp. M. L. C. 366, C. A. 
Annol^ion Refd. The Mannheim, [1897] P. 13. 

Loss of possession.] — ^ee Nos. 8343, 8347-8340, 
ante . 


Part XX. — Lighthouses. 


Sect. 1.— DEFINmONS. 
Lighthouses.] — JSec 1894 Act, ss. 612, 742, 
Buoys & beacons.] 1894 Act, s. 742. 


Sect. 2.— UGHTHOUSE AUTHORITIES. 

See 1894 Act, ss. 634, 643, 652-657, 668, 742. 

8500. Liability for negligence — Whether ex- 
empted as servants of Crown.] — (1) The Corpn. of 
Trinity House are not by vii’tue of Merchant 
Shipping Act, 1854 (c. 104), constituted servants 
of the Crown so as to exempt them from liability 
to an action for negligence in the performance 
of their duties. 

(2) A beacon vested in the Corpn. of Trinity 
House having become partijdly destroyed, they 
licenced G. to remove it, & in so doing he negli- 
gently left an iron stump sticking up under the 
water. In an action to recover damages caused 
thereby to pltf.’s sliip : — Held : defts. were liable 
for G.’s negligence. — Gilbert v. Trinity House 
Corpn. (1886), 17 Q. B. D. 795 ; 56 L. J. Q. B. 
86 ; 36 W. R. 30 ; 2 T. L. R. 708, D. C. 

AnrLOiations :—A8 to (1) Consd. Mackenzle-Konnwdy u. Air 


FoBT Geobob Lumbich & Navigation 
Co., Traders Bank of Canada v. 
Lockwood (1913), 48 8. C. R. 693 ; 
18 B. C. R. 473 ; 10 D. L. R. 175 ; 
20 W. L. R. 884 ; 6 W. W. R. 9S2.— 
CAN. 

6 . Relinguisfiment of posseasioii .] — 
A lien iB destroyed If the party en- 
titled to it ^ves up his right to the 


possession of the goods. — R umely v. 
The Vkua M. & Western :^UcT^NK 
Works, Ltd.. [1923] 2 
31 B. 0. H. 472 ; 11923] 1 W. R. 
253.~CAN. 

f. Arrest of ship.] -Tlio possessory 
lion of material nieu^ is not dotei- 
mined by the arrest of the ve^l by 

warrant of the High Ot. of Admlty., 


Council. [1927] 2 K. B. 517. Refd. Metropolitan Meat 
Judiiatry Board v. Shcecly, [19271 A. C. 899. As to 
(2) Apld. McClelland r. Manclicster Corpn., [19121 1 K. B. 
118. (fenerall]/, Consd. Boynton v. Aneholme Drainage 
& Navigation Conirs., [1921] 2 K. B. 213. 

3501 . Of servants or agents—Damage to 

sea wall.] — Defts.’ vessel, owing to (he negligence 
of their servants, struck on a sand bank, <te be- 
coming from that cause unmanageable, was driven 
by wind tide upon a sea wtiU of pltfs.’ which it 
damaged. Having regard lo tlie stal*' of the 
weather & tide it was impossible to pre\tjnt this, 
the ship ha\ing once struck ; — Held : affirming 
the judgment of the ct. below, that d(^ft.s. were 
liable for the damage caused to the wall. Romney 
MA itsH (Lords Bailiff-Jurats) v. Trinity 
House Corpn. (1872), L. R. 7 Exch. 247 ; 41 
L, J. Ex. 106 ; 20 W. R. 952, Ex. Ch. ; affg. 
(1870), L. R. 5 Exch. 204 ; 39 L. J. Ex. 163 ; 22 
L. T. 446 ; 18 W. R. 869 ; 3 Mar. L. C. 398. 

Annotations 
A. & K. 466 ; 

Q. B. D. 795. 

8502. Incomplete removal of beacon.] 

— Gilbert v. Trinity House Corpn., No. 8600, 
ante . 

in a suit by them for equipment & 
repair. — Hamilton n. Harland & 
Wolff. The Acacia (1880), 4 Asp. 
M. L. C. 254.— IR. 

g. Lien for repairs — Ship in private 
peUent slip— Effect of rctnaval to public 
dock. 1 — Babb & Shearer ^ Cooper 
(1875), 2 R. (Ct. of Seas.) (H. L.)14; 
12 So. L. R. 406.— SOOT. 


- Apld. The George & Kiclmrd C^^U), L. R. 3 
1 ; GiDiert v. Trinity House Corpn. (1880), 17 
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Sect. 3.— CONSTRUCTION OF UGimiOUSES. 

See Harbours, Docks & Piers Clauses Act, 1847 
(c. 27), 8s. 11 18; 1804 Act, ss. 038-041. 


Nect. 4.— exemptions OF PROPERTY FROM 
RATES, TAXES, ETC. 

Sec 1894 Act, ss. 731, 732. 

8503. Lighthouses vested In Trinity House.]— 

(1) The lighthouses whicli are exempted from 
rating by Mercluint 81iipping Act, 1854 (c. 104), 
s. 430, are tliose only the superintendence & 
management of which is by Merchant Shipping 
Act, 1854 (c. 104), s. 389, vested in the Trinity 
House, the Comrs. of Northern Lightliouses, & 
the Port of Dublin Corpn., & not lighthouses under 
the control A management of local authorities, 
such as the Mersey Docks & Harbour Board. 

(2) The Mersey Docks A Harbour Board were 
possessed of a tower used as a lighthouse A also 
as a telegraph station, in respect of which they re- 
ceived tolls from vessels using their docks or 
entering the port of Liverpool, which tolls were 
directed by the statutes under which the board 
derived their authority to be so fixed, that, with 
the other receipts of The board applicable to con- 
servancy purposes, they should not be higher 
than were necessary to meet the conservancy 
expenditm'c : — Held : inasmuch as the tower was 
incapable of profitable occu ation, it was not 
rateable to the relief of the poor. 

(3) Two dwelling-liouses adjoining the tower 
were used by the lightkeepers, A if not so used 
in connection with the lighthouse might be let 
to tenants at a rent, A the rent woiild be enhanced 
by tlie fact that they had been built in the neigh- 
bourhood of the tower : — Held : the rateable 
value of the dwelling-houses must be ascertained 
with reference to the fact that they had been 
built in the neighbourhood of the tower. — M ersey 
Docks A Harkour Board v. Llaneilian Over- 
seers (1884), 14 Q. B. D. 770; 54 L. J. Q. B. 
49 ; 52 L. T. 118 ; 49 J. P. 164 ; 33 W. It. 97 ; 
5 Asp. M. L. 0. 358, (\ A. 

Annotations : — As to ( 2) Dbtd. E. C. r. Erith (.’Inirch- 
wardeiiH. etc. & Daitford I'liioii Ahtiiut. Com., West Ham 
Churchwardens, etc. r. L. C. C., .St. Gcortfc’s Union Aasmt. 
Com. V, L. C. C., [1893] A. C. .562. Generally, Gilbert 
r. Trinity House Con)H- (1886), 17 Q. B. D. 79a ; Grand 
.1 unction Watenvorks Co. v. Davies. [1897] 2 Q. B. 209 ; 
Lancaster Port Comrs. v. Barrow-in-Furness Overseers, 
[1897] 1 Q. B. 166. Hontd. Burton -upou-Ti*ent Corpn. 
r. Burton -upon -Trent Union Assmt. Com., Burton-upon- 
7’ivnt Corjm. v. Egfdngrton A Burton -upon-Trent Over- 
scei-H (1889), 24 Q. B. D. 197. 

8504. Lighthouses vested In Commissioners of 
Northern Lighthouses.] — Mersey Docks A Har- 
bour Board v, Llaneilian Overseers, No. 8503, 
ante, 

8505. Lighthouses under control of ‘Mocal 
lighthouse authorities ” — Rateable value — Assess- 
ment.] — ^Mersey Docks A Harbour Board v, 
Li^neilian Overseers, No. 8503, ante. 


Sect. 5.— UGHT DUES. 

See 1894 Act, ss. 77-81, 84, 85, 643, 647, 649- 
651, 671, 672, 693, sched. II. ; 1898 Act, ss. 2, 5, 
sched. II. ; Statutory Kules A Orders Revised, 
Vol. VIII., p. 303 ; Statutory Rules A Orders, 
1919, No. 1108 ; 1927, No. 426. 


8506. What ships liable— Ship receiving no 
benefit.] — ^A ship must have an equivalent to bo 
charged for lighthouse duties. 

The duty is payable for the advantages received. 
But this ship received no benefit from the harbour 
{per CuR.). — Matson v, Scobel (1768), 4 Burr. 
2268 ; 98 E. R. 177. 

8607. Ships belonging to Crown — Vessel 

temporarily chartered to Crown.] — Where deft, 
chartered his ship to the Oomrs. of the Transport 
Service on behalf of the (T'own, to be employed 
as a transport, A the ship in the course of such 
employment made several voyages from Deptforrl 
to foreign ports A back : — HcM : by the terms of 
the chartei’party, coupled with the nature of the 
service, a temporary ownership passed to the 
Crown, so that deft, during the time of such 
service, was not to be considered as owner within 
the cliarters granted to the Trinity House, wliich 
•impose lighthouse duties, A for buoyage A 
beaconage, on the masters A owners of ships.-— 
Trinity House Master v. ('lark (1815), 4 
M. A 8. 288 ; 105 E. R. 841. 

Annotations : — Apld. Smithott r. Blythe (1830), 1 B. A Ad. 

.509. Consd. Weir r. Union S.S. Co., [1900] A. C. .525; 

The Sarpen. [19161 I\ 306. Refd. Savllle r. Campion 

(1819), 2 B. & Aid. .■)03 : Chrlsiit; i\ Li'wis (1821), 2 Brod. 

A Bing. 110; Hamilton r. Stone (1822). 1 Dow. A' By. 

K. B. 274 : HodgkiiiHon v. Fernie (1S.>7), 2 C. B. N. S. 

Il.>. Mentd. Dean r. Hogg (1834), 3 L. .T. P. 113. 

8508. Post office packet.] — 3 Geo. 2, 

c. 36, confirmed a patent formerly granted for 
taking tolls in respect of .a lighthouse. There was 
a proWso, that notliing in the Act sliould extend 
to charge any of the King’s ships of war with the 
duties granted by the Act or patent. At the time 
of passing this Act the post olTice packets wore 
not ships owned by the Crown : — Held : the 
excei^tion of His Majesty’s ships of war did not, 
by implication, render the King’s other ships 
chargeable ; A post ollice packets, th(' property 
of the Crown, were not subject to toll. — Smitiiett 
r. Blythe (18.30), 1 B. A Ad. 509 ; 9 J.. .1. O. S. 
K. B. 39 ; 109 K. K. 876. 

Annotations : — Refd. HoniHey U. C. r. Hcnmdi, 11992) 

2 K. B. 73. Mentd. Chaiv r. Hart (1918), 88 L. J. K. B. 

833. 

8509. Vessels not touching at English port.] 

— British ships in passing by the Eddystone A other 
lighthouses in the Channel, nut touching at- any 
place in Great Britain or Ireland, are not liable 
to pay the lighthouse duties to the Trinity House. 
— Trinity House v. Sorsbie (1790), 3 Term Rep. 
768 ; 100 E. R. 849. 

8510. Vessel calling for necessaries- As 

result of casualty.]— Nei>tune Steam Naviga- 
tion f’o. Trinity House Corpn. (1888), 1 
T. Jj, R. 289, C. A. 

8511. Coal — Ship also landing 

passengers — Passengers not paying passage money.] 

— The master of a ship took on board at Malta 
three persons who wislied to return to England. 
These persons paid no X)as8age money, A tlie 
master provided A paid for their foqjl for which 
t hey paid the master £4 eacli. The vessel touched 
at a port in England to obtain bunker coal, A 
the three persons were there landed : — Held : the 
landing of these persons did not deprive the ship 
of the exemption from liglit dues at that port 
which the ship would otherwise be entitled to. — 
Hay V, Trinity House Corpn. (1895), 65 ij, .L 
Q. B. 90 ; 73 L. T. 471 ; 44 W. R. 188 ; 40 Sol. 
Jo. 148 ; 8 Asp. M. L. C. 77 ; 1 Com. Cas. 193. 


PART XX. SECT. 5. 

h. WIuU aupslUihle—Ship arriving at any port in Australia — Meaning of " port,**] — CoMMONWEiVLTii o, UuoN Channel 
A Peninsular S.S. Co., Ltd. (1918), 24 0. L. 11. 385.— AUS. 
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8512. How calculated — ^Tonnage measurement — 
Inclusion of deck cargo.] — ^A steamship leaving a 
port in England carried besides the coal in her 
bunkers, 100 tons of bunker coal on the awning 
deck for use in the ship’s boiler fires, & this coal 
was during the voyage out transferred to the 
bunkers & used in the boiler fires. Light dues 
were claimed in respect of the space occupied 
by the 100 tons of coal carried on deck : — Held : 
“ deck cargo ” in 1894 Act, s. 85, was not limited 
to freight earning cargo ; the words “ stores or 
other goods ” included bunker coal ; & the tonnage 
of the space on deck occupied by the 100 tons of 
coal must be added to the ship’s registered tonnage 
to ascertain the liglit dues payable. — Gairn IjfNE 
OF Steamships, Ltd. v. Trinity House Oorpn., 
ri908J 1 K. B. 628 ; 77 I.. J. K. B. 863 ; 98 L. T. 
86 ; 24 T. L. R. 212 ; 10 Asp. M. L. C. 602 ; 13 
Com. Gas. 175, G. A. 


8513. Priority of seaman’s claim for wages.] — 

The Andalina, No. 8410, ante. 


Sect. 6.— INSPECTION AND CONTROL OF 
LOCAL UGHTHOUSES. 

See 1894 Act, ss. 052-654. 


Sect. 7. EXPENSES. 

See 1894 Act, ss. 659-006 ; 1898 Act, ss. 1, 2, 
7, sched. III. ; 1920 Act. 


Sect. 8.~UGHTH0USE BOOKS. 
Admissibility in evidence.] — See Evidence, Vol. 
XXII., p. 317, Nos. 3101-3104. 


Part XXI. — Harbours, Docks and Piers. 


Sect. 1.— IN GENERAL 


See Harbours, Docks <fc I’iers Ghuises Act. 1847 
(c. 27) ; General Pier Harbour Act, 1861 (c. 45) ; 

General Pier & Harbour Act, 1861 (Amendment) 
Act, 1862 (c. 19) ; Ministry of Transport Act, 
1919 (c. 50). 

8514. Entrance to dock — Whether public high- 
way.] — (1) On Mar. 28, 1907, defts.’ vessel by 
negligence damaged the dock gates of a dock. 
The gates were used on Mar. 29, 30, 31. On 
Apr. 1, the gates were closed for repairs, re- 
mained closed on Apr. 1, 2, & 3. On Apr. I, 
pltfs.’ vessel arrived outside the dock, A w'as 
prevented from entering the dock to load a cargo 
then waiting therein. By statute the dock co. 
were obliged upon pa>^rlent of certain rates & 
subject to certain conditions to keej) the dock 
“ open to all persons for the shipping un- 
shipping of goods, & the embarking <t landing 
of passengers.” In an action by pltfs. agaimst 
defts. to recover damages for the detention of 
the vessel so caused by defts. : — Held : although 
the dock co. were under a statutory obligation 
to allow all persons to use the dock upon payment 
of dock dues, that did not make the entrance 
to the dock a public highway. 

(2) The obligation on the dock co. was similar 
to that of an innkeeper, who has to receive guests, 
or a common carrier, who is obliged to carry 


goods tendered for carriage. 

(3) Defts.’ negligence was too indirectly related 
to the alleged interference with pltfs.’ rights & 
their loss to constitute a good cause of action by 
pltfs. against defts. 

Semhie : where a sliipowner has been obstructed 
in the exercise of his right to navigate his ship 
in a public navigable channel — a highway for 
ships — & had thereby sulTored actual loss & 
damage by detention of the ship an action lies. 
— ^Anglo-Algerian S.S. Go., IjTD. v. HouiiDER 
Line, Ltd., [1908] 1 K. B. 659 ; 77 L. J. K. B. 


187 ; 98 L. T. 410 ; 24 T. L. R. 235 ; 11 Asp. 
M. L. G. 45 ; 13 Gom. Gas. 187. 

Annotfdion: — As fo (}) Refd. South WaloB & LIvorpool S.S. 

Go. V. Nevill’s Dock Ac Ry. Co., NcvilPH Dock & Hy. Co, 

V. MaatKchappij S.S. Ih'stcvacr lloiturdam (l9Ki), 18 

(^oin. Cas. 121. 

8515. Obstruction through negligent naviga- 

tion — Detention of other vessel arriving during 
continuance of obstruction— Right of other vessel 
to damages from negligent vessel.] — An(jlo- Al- 
gerian S.S. Go., LTD.r. llouLDER JjINE, Ltd., No. 
8514, ante. 

8516. Free water clause — “ Lighter barge 

or other like craft.”] — B urham Brick, JjIme 

j Gfjment Go. v. London India Docks Joint 
1 (k)MMiTTEE (1899), cited in [1912J 2 K. B. at p. 
590 ; 81 L. J. K. B. at p. 1037. 

A nnotatioji : — Retd. Siuc(‘(l, Dean r. Tort of London 

Authority (1912), 81 L. .1. K. B. lOIM. 

8517. Right of public to. use water of harbour — 
Extent of right.]— Denary A Gadeby Main 
Gollieries, Ltd. v. Anson, No. 8617, post. 

8518. Wrongful occupation of berth — Liability to 
dock company for trespass — Damages for detention 
of vessel entitled to berth.] — ^Soimr Wales & 
1..TVERPOOL S.S. Go., Ltd. v. Nevilt.’s Dock & 
JtY. Go., Ltd., Nkvill’s Dock A- By. (k)., Ltd. 
V. MAATSCIIAPPU S.S. ilESTEVAEP, Roi TERDAM, 
No. 8659, 'post. 

8519. Action by rightful occupant against 

dock company — Liability of trespasser for costs of 
defending action.] — South Wales <fc J^iverpool 
S.S. Go., Ltd. v. Nevill’s Dock & JIy. Go., IjTd., 
Nevill’s Dock & Ry. Go., J^td. v. Maatsciiappij 
S.S. JiESTEVAER, Routerdam, No. 8659, post, 

8520. Occupation of berth at invitation of party 
not being dock authority — Duty of party to warn 
shipmaster — As to condition of berth — ^Damage 
through defective berth.] — ^A person wlio invites 
the ship of another to go to a berth, \rhich is neither 
owned nor occupied by the person so inviting, 
owes no duty to warn the shipmaster that he has 


PART XXL SECT. 1. 

k. Vnavithorised construction of wMrf 
StattUory ratiflecUitm.] — Held: al- 
hoiigh the statute 10 Goo. 4, c. 11, 
lid not expressly authorise the Cobourg 
aarbour Co, to build a wharf lu front 
it the street In question, the reoognl- 
lon of the right in subsequent statutes 


was suffleieut. — S tandly i?. Perry 
(1877), 2 A. R. 10.5.— CAN. 

1. Whether pMic harbour.] — Held: 
a small bav in Lake Simcoo, at 
which there was a wharf where, with 
the permission of the owner, Tossels 
used to call, but no mooring ground & 
llttlo shelter except from wind off the 


land, w-as not a public harbour within 
the moaning of the British North 
America Act. — M cDonald v. Lake 
S iMooB Ice & CJold Btoraob Co, 
(1899), 26 A.n. 411.— CAN. 

m. Whether foreshore part of har^ 
hour.] — By British North America 
Act, 1867, s. 108, public harbours in 
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Sect. 1. — In general. Sects. 2 <fc 3.] 

taken no steps to ascertain the condition of the 
berth & is not liable for any damage which the 
ship sustains by reason of hidden defects in the 
berth of which neither of the parties knew or had 
any reason to suspect. — T h®: Empress, [1923] P. 
96 ; 92 L. J. P. 42 ; 39 T. L. R. 201. 

Crown in relation to ports & harbours.] — See 
Constitutional I^w, Vol. XI., p. 666, Nos. 
664-568. 

Application of Factories Acts.] — See Factories 
& Shops, Vol. XXIV., pp. 916-919, Nos. 104- 
138. 

Assessment of dockyards to land tax.] — See 

Land Tax, Vol. XXX., p. 303, No. 37. 

Rateability.] — See Kates & Kating, Vol. 
XXXVlll., pp. 473-474, 483-484, 560-664, Nos. 
342-343, 407-422, 986-1023. 

Contracts by authorities — Necessity for being 
under seal.] — See Corporations, Vol. XIII., pp. 
388. 390, Nos. 1150, 1152, 1160. 

Authorities as ferry owners — Employment of 
ferry boats — Acts ultra vires.] — See Ferries, Vol. 
XXIV., p. 974, No. 63. 


Sect. 2.— CONSTRUCTION OF HARBOURS, 
DOCKS AND PIERS. 

See Harbours Docks & Pie -s Clauses Act, 1847 
(c. 27), ss. 3-15, 20-23, 25, 26, 33 ; General Pier 
& Harbour Act, 1861 (c. 45), ss. 2-4, 10-14, 15-17 ; 
General Pier & Harbour Act, 1861 (Amendment) 
Act (c. 19), ss. 3, 7-12, 19, 25, sched. B. ; Public 
Works Loans Acts, 1875 (c. 89), 1882 (c. 62), 
1887 (c. 37), 1892 (c. 61) ; Fishery Harbours 
Act, 1915 (c. 48). 


Sect. S.—DUTY OF HARBOUR AUTHORITIES. 

8521. Duty analogous to that of innkeeper or 
common carrier.] — Anglo-Algerian S.S. Co., Ltd. 
V, Houldeb Line, Ltd., No. 8514, ante. 

8522. To permit user of docks — To persons pay- 
ing dues.] — Anglo-Algerian S.S. Co., Ltd. v. 
Houlder Line, Dtd., No. 8514, ante. 

8523. To take care.] — Mersey Docks Trustees 
V. Gibbs, Mersey Docks Trustees v. Pen- 
HALLOW, No. 8665, post. 

8524. To provide safe docks & berths.] — 

Pltfs. were owners of a ship, & defts. the pro- 
prietors of docks &: a basin connected therewith, 
with power to charge tolls for their use, & they 
advertised that the docks were fit for the reception 
of vessels of 1,000 tons burthen & upwards. The 
dock was connected with a tidal river by a basin, 
which was stilJ incomplete &; in a state of excava- 
tion. A channel of about 540 feet in length had 
been cut to about the depth of the dock sill of 
the width of seventy feet from the dock to the 


entrance to the river, a bank being left on either 
side. At high water the whole of the basin was 
covered, & no public notice of its state had been 
given, nor had tlie channel been marked by buoys 
or otherwise. Pltfs.* vessel, a barque of 674 tons, 
entered the deck unladen, & having taken a cargo 
of coals she was attempting to come out at liigh 
spring tide, when she grounded on one of the banks 
of the channel ; a pilot was in charge, & there was 
no mismanagement on the part of the crew : — 
Held : it was the duty of defts. to take reason- 
able care that their dock & basin were kept so 
free from obstruction as that those using them 
might do so without danger to their lives or 
property ; they had under the above circumstances 
been guilty of a negligent breach of such duty, 
& were liable in an action brouglit against them by 
pltfs. for the loss of their ship. — Thompson v. 
North Eastern Ry. Co. (1862), 2B.&S. 119; 31 
L. J. Q. B. 194 ; 6 L. T. 127 ; 8 Jur. N. 8. 991 ; 
10 W. R. 404 ; 1 Mar. L. C. 207 ; 121 E, R. 1017, 
Ex. Ch. 

Annotaiuwjt : — COlUld. The Excelulor (1808), L. H. 2 A. & E. 

268. Mentd. Wyatt v. G. W. Ry. (1865), C H. & S. 709 ; 

Lax V. Darlintrt'Oii Corpn. (1879), 5 Ex. IJ. 28. 

8525. .] — (1) Pltfs.’ ship was injured 

& sunk by striking against a sunken wreck in 
Piel Channel, a channel leading into Barrow har- 
bour. Deft. CO. had, under local Acts, power to 
remove wrecks & obstructions from the channel 
in question. They were also, by virtue of those 
Acts, the harbour authority within Removal of 
Wrecks Act, 1877 (c. • 16). Defts. Imd taken 
possession of the wreck a few days before pltfs.* 
vessel struck upon it. & had partially removed it 
when the accident happened. Pltfs. sued deft. 
CO. for the damages caused by the accident, & it 
was admitted that, if responsible, they were guilty 
of negligence. Sentble : defts. were not responsible 
for the damage occasioned under Removal of 
Wrecks Act, 1877 (c. 16), s. 4, as the language of 
the sect, is permissive, & could not be read as 
imposing a duty upon harbour authorities ; nor 
had they rendered themselves responsible by taking 
possession of the wreck. 

(2) By one of the local Acts defts. were 
empowered to receive a certain proportion of the 
light dues from ships entering Piel Channel, & 
those dues were to be applied for maintaining, 
improving, regulating, & buoying the channel : — 
Held : this cast upon defts. an obligation to remove 
the obstruction, & to take the necessary means 
for warning vessels away from it, upon the principle 
of Mersey Board v. OibbSy No. 8665, post, & on this 
ground pltfs. were entitled to recover. — Dormont 
V. Furness Ry. Co. (1883), 11 Q. B. D. 496 ; 62 
L. J. Q. B. 331 ; 49 L. T. 134 ; 47 J. P. 711 ; 5 
Asp. M. L. C. 127. 

Annotation : — As to (2) Rsfd. Tho Ella, [1915] P. 111. 

8526. .] — The Burlington, No. 8687, 

post. 

8527. .] — The Bearn, No. 8690, post. 

8528. .] — Dock owners owe a duty to 

use reasonable care that their docks & berths are 

I reasonably fit for the ships they invitd to use them. 


each proYinco are within the legislative 
powers of the Dominion Parliament, & 
where a foreshore is used for a harbour 
it must bo r^sarded as part of a 
harbour. — ^A.-G. FOR British Columbia 
V. Canadian-Pacific Ry. (1906), 75 
L. J. P. C. 38.— CAN. 


PART XXI. SECT. 2. 

n. Jtighi of Harbour Trust Com- 
missioner a — TO authorise erection of 
structure in bed of harbour bdow high 
water mark.] — A.-Q. v. Mosman Muni- 


cipal Council (1910), 11 8. R. N. 8. W. 
133 ; 28 N. S. W. W. N. 41.— A US. 

o. Courts* power to revieyj Autho- 
rity of Minister of Works.] — The 
Minister for Works, as the constructing 
authority imder Sydney Harbour 
Bridge Act, 1922, has a discretion as to 
what Incidental works are necessary 
in connection with the work authorised 
by that Act. & for tho purpose of carry- 
ing out Buen works has the necessary 
power to resume any lands required 
therefor; the ct. will only intorforo 
with this discretion whore it is not 


exercised bond fide or where tho decision 
of the Minister that a work is inoidontal 
Sc necessary is one to which no reason- 
able man could have come. — Dorn v. 
Minister for Public Works (1925), 
42 N. S. W. W. N. 8.— AUS. 

PART XXL SECT. 8. 

85231. To take care.] — Ebert &; Co. 
V. Port Elizabeth Harbour Board 
(1904), 18 E. D. C. 225.— S. AF. 

p. To keep bed of harbour free from 
obstructions.]— HKyv River harbour 
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There is not an absolute warranty on their part 
that their docks & berths are safe. 

Where a vessel picked up with her propeller a 
quantity of wires & ropes from the bottom of a 
dock & it appeared that they might have been 
discovered & removed by efficient dredging, the 
owners of the dock were held liable for the damage 
sustained by the vessel. — The Devon (1923), 130 
L. T. 448 ; 40 T. L. R. 136; 16 Asp. M. h. C. 
268. 

8529. Safe access to ship— Gangway.]— 

Smith v. London & St. Katharine Docks Co., 
No. 8709, post, 

8530. Unobstructed access & egress to & 

from dock — Depth of water.] — Bede S.S. Co. v. 

River WearComrs., No. 8677, post, 

8531. SuItablUty of quays for cargo.] — Pltfs. 

were the owners of ox hides which arrived on board 
a general ship at the docks at Liverpool belonging 
to the Mersey Docks & Harbour Board. The 
cargo was unloaded on to the quay by master 
porters, wliose duty it was to unload ships in the 
docks <fc who were licenced for that purpose by the 
dock board. The hides were damaged when on 
the quay owing to some powdered barilla ore, 
which had been unloaded from a ship on to the 
same quay a few weeks before, having got into 
the interstices between the stones forming the 
flooring of the quay. In an action against the 
dock board & the master porters to recover 
damages for the injury to the liides the jury found 
that the board were negligent in allowing the quay 
t o be used for the hides whilst in its then condition, 
but that the master porters were not negligent. 
The board contended that they owed no duty in 
that respect to pltfs., the duty being imposed by 
the board’s Acts & regulations made under those 
Acts on the master porters alone : — Held : there 
was nothing in the Acts or regulations which 
relieved the board from the duty to take reason- 
able care that the quay was fit to receive ilie 
hides, & therefore the board were liable. — Liebig's 
Extract of Meat Co. v. Mersey Docks & Har- 
bour Board & Nelson (Walter) & Son, [1918J 
2 K. B. 381 ; 87 L. J. K. B. 1133 ; 119 L. T. 94 ; 
34 T. L. R. 388, C. A. , . „ 

8532. To maintain & repair.] — Burt v, 
Victoria Graving Dock Co., Ltd. & London & 
St. Katherine’s Dock ("o., No. 8678, post, 

8533. Only works within undertaking.] — 

The trustees having enlarged & reconstructed the 
piers of Krskine ferry, one of the piers was damaged 
by a ship, & the proprietor brought an action for 
a declaration that the trustees were bound ^ 
repair the pier as part of their undertaking. The 
trustees denied liability unless for damage done by 
their works :—Held : the ferry was not part of the 
undertaking of the trustees, & they were not 
bound to repair the damage.— Clyde Navigat^^^ 
Trustees v. Blantyre (Lord), [1893] A. c. 7U.i, 

^^*8^34. The Witham Outfall Board was 

by a local Act constituted for the purpose of 
excavating, forming & maintaining a new cut for 
the improvement of the river Witham from the 
port & docks of Boston to the sea so as to enable 
shins of larger tonnage to proceed the docks. 
By another local Act, the Boston Corpn. was given 
power to construct a new dock on the river ^ 

& by s. 9 of that Act it was provided that the 
corporation, in exercising the powers of the Ac^ 
in relation to the construction, mamtenance, & 


use of the dock, the widening & embanking of the 
river, & other works therein described, should 
observe & be bound by certain regulations & 
restrictions contained therein of which (5) was to 
the effect that any damage or injury done by any 
steamer or other vessel to the fascine or other 
works under the jurisdiction of the board should 
be made good by the corpn. to the reasonable 
satisfaction of the engineer of the board. 

In 1922 a steamer proceeding down the river 
from the dock at Boston, took ground on the left 
bank of the river & swung round to the right bank, 
thereby causing damage & becoming a serious 
obstruction to navigation. The owners having 
abandoned her, the corpn. raised her & sold her for 
a sum much less than the amount of the damage 
caused. The Witham Board claimed the cost of 
repairs to their works from the corpn. : — Held : 
so long as the corpn. exercised the powers given 
to them as the navigation authority for the har- 
bour & port of Boston, they were bound by the 
regulations contained in second Act, s. 9, so that 
under regulation 5 the damage caused by a steamer 
that had used the dock to the banks of the river 
fell to be made good by the corpn. — ^Witham 
Outfall Board v. Boston Corpn. (1927), 138 
li. T. 382 ; suh norn, Boston (>orpn. v, Witham 
Outfall Board, 92 J. P. 1, H. Ij. 

8535. To provide bridges— Of sufficient capacity 
to carry traffic — Bridges insufficient to carry 

. increased burden of traffic.] — A dock co. being 
I required by statute to build such good & sub- 
stantial bridges for carriages, horses, & passengers 
over their cuts as they should dc(im necessary, & 
for. ever to keep the same in good repair, built 
bridges sufficient to carry the traffic of the dis- 
trict as it then existed. Subsequently manu- 
factories w(*re established on a tract of land inclosed 
by their cuts, in which large boilers engines of 
20 tons weight & upwards were constructed, which 
the bridges were insufficient to carry : — Held : the 
statute did not impose upon tlie co. the duty of 
providing bridges sufficient to carry such traffic.— 
R. V. East & West India Dock Co. (1888), 60 
Ju T. 232 ; suh nom. Re East West^ India 
Dock Co., 5 T. L. R. 151, D. C. 

AniMialion :-—Distd, Biriniiighaiu Canal Co. v. Hickman 

(1SI)1), 7 T. It. 04 G. 

8536. To provide person in authority — ^To act 
on behaU of dock owners.]— A pollo (Owners) v. 
Port Talbot Co., The Apollo, No. Sill, post. 

8537. No duty to trespassers.]— By regulation 9 
of the First Schedule of the Dockyard Port of 
Dover Order in Council ot June UK 1912, aU 
vessels other than His Majesty’s ships or<" forbidden 
to use the eastern ent rance to the Admit y Hm'bour 
between one hour after sunset & one hour before 
sunrise, without the special autliority of the King s 
Harbour Master. WhUe using the said entrance 
during tlie prohibited hours without the authority 
of the King’s Harbour Master pltf.’s yaclit ran 
upon the wreck of H.M.S. (Hatton, whi^ was said 
to have been unlightcd at the time i—Held : pltf . 
was in effect a trespasser, & even assuming the 
wreck was at the time of the collision unlighted, 
deft., the King’s Harbour Master, owed no duty 
to make the harbour safe for people who were using 
it at hours when they had no right t o use it at all.-- 
H.M.S. Glatton, [1923] P. 215 ; 93 L. J. P. 1- ; 

39T. L, R. 690. ^ ^ a ^ i9 

Liability for negligence.]— Sect. 12, sub- 

sect. 2, post, 


TirtAnT) V M^oLeou Campbell & 
(i884)"2 N. Z. L. R. 2»0.- 

N Z. 

Q. To proiHdc lights,] — Bruce v. 


AlTON ( 1885 ), 13 11 . (Ct. of SosH.) 368 ; 
23 Sc. L. R. 222 .— SCOT. 

r. To provide lohofur for loodi^ 
cargo — Or permit shipowner to employ 


Zohm/r. 1 — Milligan & po-. Ltd. v. 
AYR Harboitr Trustees. 11915 ] s. C. 
«37 i sasc. L. R. 748 ; 2 S. L. T. 

69 .— SCOT. 
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Shipping and Navigation. 


Sect. 4.— POWER TO MAKE BYE.LAWS. 

See Harbours, Docks & Piers Clauses Act, 1847 
(c. 27), BS. 83-90 ; 1894 Act, s. 302. 

Bye-laws of corporations generally.] — See 
Corporations, Vol. XIII., pp. 325-338. 

8538. Validity — Ultra vires or unreasonable — 
Restraint of trade — Use of meter.] — Under a local 
Harbour Act the corpn. of P. had power to make 
bye-laws regulating their officers in tlie affairs 
of the wharf, & for regulating porters, carmen, 
etc. By a bye-law, if any other than the meters 
appointed by the corpn. weighed coals, etc., 
unladen from the wharf, he shall incur a penalty 
of 40a. : — Held : the bye-law was too extensive, 
inasmuch as it compelled third parties buying & 
selling to accept the corpn. meter for weighing 
of goods. — Aldridge v. Whiting (1800), 30 J. P. 
309. 

8539. Marine store dealing.] — 

A bye-law under a local harbour Act, which 
incorporated Harbours Docks ^ Biel's Clauses 
Act, 1847 (c. 27), declared that no person shall 
deal in marine stores in or about the docks without 
first obtaining permission of the dock co. An 
engineer of a steamer in dock sold to O. some old 
iron Bars & worn-out fittings within the dock 
without such permission : — Held : the bye-law 
\yas ultra vires & unreasonable, being in restraint 
of trade. — Chamberi.ain v. Conway (1888), 53 
J. P. 214 ; 5 T. L. R. 44, D. C. 

’ 8540. Restriction of employment of 

lumpers.] — By Harbours Do^ks & Piers Clauses 
Act, 1847 (c. 27), s. 83, the undertakers authorised 
by any special Act to construct a dock may from 
time to time make such bye-laws as th(*y shall 
think fit for, amongst other purposes, regulating 
the shipping, unshipping & removing of all goods 
within the limits of the dock, & for regulating the i 
duties & conduct of all persons, as well the servants 
of the undertakers as others, employed in the dock. 
A dock CO., who were the undertakers under a 
special Act, made bye-laws that no lumpers should 
be allowed to work on board any vessel in the dock, 
but such as were authorised by the co., unless 
permission in writing had been previously obtained 
from the superintendent of the dock, & that 
servants of the co. only should be allow^ed to w^ork 
within the dock premises, whether on ship, lighter 
or shore : — Held : the bye-laws w^ere in excess of 
the power conferred upon the dock company by 
s. 83, 4fc were therefore invalid. — Dick v, Badart 
(1883), 10 Q. B. D. 387 ; 48 L. T. 391 ; 47 J. P. 
422 ; 5 Asp. M. L. C. 49. 

A nnotaiion .—Apia. Pidlcr V. Berry (1888), 59 L. T. 230. 

8541. Appropriation of portion of 

pilotage rates — To masters of pilot boats.] — 

Hughes v, Mersey Docks & Harbour Board 
(1888), 4 T. L. R. 428, C. A. 

8542. Control of use of fire arms.] — 

A port authority was authorised by its local Act 
to make bye-laws {mier alia) “ for the regulation 
of prevention of the use of firearms in the Haven 
... & on the piers of the Haven or on the rivers 


or from the quays or banks thereof over the Haven 
... or rivers or any part thereof.” The port 
authority made a bye-law as follows ; “ No person 
shall, wliile using or while in or upon or about the 
rivers or the banks or shores thereof or any land of 
the Comrs., do or cause or incite any other person 
to do any of the acts specified in the following 
sub-sects, of this bye-law . . . (d) Use any fire- 
arm or airgun ; provided always that this sub-sect, 
shall not affect the rights of riparian owners of 
land on either side of the rivers ” : — Held : the 
bye-law was not ultra vires, & not unreasonable, & 
therefore applt., who stood in the stern of a boat 
against the bank of a river within the area governed 
by the port authority, & fired a double-barrelled 
sporting gun at a coot crossing the river, was 
properly convicted of an offence against the bye- 
law. — Smith v, (Ire at Yarmouth Port & Haven 
COMRJS. (1919), 88 L. J. K. B. 1190 ; 83 J. P. 193 ; 
35 T. L. R. 517 ; 17 L. H. R. 477, D. C. 

8543. Persons entitled to dispute validity — 

Trade protection association.] — A dock co. having, 
under its special Act & Harbours, Docks & Piers 
Act, 1847 (c. 27), s. 83, power to make regulations 
bye-laws, issued a comjiulsory code of regula- 
tions for shipowners using the docks ; but these 
regulations W(‘re not confirmed as “ bye-laws ” 
in manner iirescribed by sect. 85 of tlie general 
Act. Certain accommodation provided for by the 
regulations, such as the appropriation of parti- 
cular bertlis at the option of any shipowner upon 
certain specifu'd terms, were in excess of what was 
requirt'd by statute to 'be provided by the dock 
co., & certain rates & charges imposed by them 
were beyond the co.’s statutory powers. A firm 
of shipowners wdiich, prior to the issue of tlie 
regulations, had been in the habit of using the 
docks & 1 laving particular berths appropriated for 
their sliips, finding that the terms imposed by 
regulations for such accommodation caused them 
inconvenience & increased ('xpense, brought an 
action, by themselves as individuals, against the 
dock co., for a declaration that the regulations 
w^ere altogether invalid until confirmed as required 
by statute, A also an injunction by way of con- 
sequential relief ; a trade' protection assocn. of 
shipowners, of which the firm & other shipowners 
were members, but whicli owned no ships them- 
selves, being made co-pltfs. : — Held: (1) pltf. 
assocn. had no locus standi, not bt'ing themselves 
shipowners, A not being entitled to sue as agent 
for their members ; (2) pltf. firm, suing as indivi- 
duals, & not by Ihe A.-(J. as rt'presenting the 
public, were bound to jirovc; special damage by the 
issue of the regulations, & this they had failed to 
do, inasmuch as any accommodation provided by 
the dock co. beyond the statutory requirement 
must be a matter of agreement between the firm 
& the dock company ; (3) under R. S. C. 1883, 
Ord. 25, r. 5, a declaration was made, notwith- 
standing the abandonment of the claim for con- 
sequential reli(*f, that the regulations, not having 
been confirmed as bye-laws, as required by 


PART XXI. SECT. 4. 

t. Validity — Ultra vires or un- 
reas(mabler---Re,gvlaiion of approach of 
carters to wharves .^ — Smith v, Leslie 
(1914), 10 Tae. L. 11. 111.— AUS. 

a. Heoulation. of 

hawkers on v)harf.] — Harris v. Hos- 
KING, [1917] 8. A. L. R. 81.— AUS. 

b. lAcensiny of pas- 

senger boats.] — Londonderry har- 
bour Combs, v. Londonderry Bridge 
C;oMK«„ [1894] 2 I. R. 384.— IR. 

©. Regulation of handling of 

cargo in transit sheds <£• wharves— 


JAcrncf.] — McGowan v. Burns, [19141 
V. L. K. 158.— AUS. 

d. Imposition of penalty for 

breach of reg^dation — Ashes dropped 
from lighter irito harbour.] — Kerrier r. 
Wilson (1906), 4 C. L. Ji. 785.— AUS. 

e. Non-payment of wharf- 

age dues.] — Re Haoaman & Chih- 
HOL.M & Owen Sound Corpn. (1861), 
20 U. C. It. 583.— CAN. 

f. Jnciimhering wharf.] 

— A provlHlon that any perBon In- 
cumbcrlng, Injuring, or fouling any 
public wharf, Bhoulrl Imj liable to a 
penalty named, & in default, of pay- 


iiicnt or Butficlent (liHt.ivHs to imprlHon* 
meat “ for not lesH than ten nor more 
than thirty days *' : — Held : bad, 
twenty-one doyH being the limit 
aiithorlHOd by 36 Viet. c. 48, 8. 372 (13). 
— Re McLeod & PEMBKRTfiN & Kin- 
cardine Corpn. (1876), 38 U. C. II. 
617.— CAN. 

g. — — Storage charges — Goods de- 
tained by CuMoms for examination .] — 
Held : the bye-law was invalid bo far 
as it atteinpUid to charge the Importer 
with storage on goods detained by the 
Customs for examination beyond the 
four days in sheds set apart for that 
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statute, were not binding on pltf . firm save so far as 
they agreed to be bound by the same ; & they were 
not entitled to have berths appropriated to their 
ships, or any other special accommodation or 
conveniences except upon such terms as might be 
agreed on between them & the dock co. — London 
Assocn. op Shipowners & Brokers v. London 
& India Docks Joint Committee, [1892] 3 Ch. 
242 ; 62 L. J. Ch. 294 ; 67 L. T. 238 ; 8 T. L. R. 
717 ; 7 Asp. M. L. C. 195 ; 2 R. 23, C. A. 
Annotationa : — As to (2) Reid. liamiclouKh v. Brown, [18971 
A. C. 615. As to (:t) R3fd. Guaranty Trust Co. of New 
York V, Hannay, [1915) 2 K. B. 536. Generally, Mentd. He 
Clay, Clay v. Booth, lie A Deed of Indemnity, 119191 
1 Ch. 66. 

8544. Persons suffering special 

damage.] — IjONdon \ssocn. op Shipowners Ac 
Brokers v, London & India Docks Joint Com- 
Min'KE, No, 8543, ante. 

8545. Confirmation of regulation by bye-law — 
Necessity for — Before regulation binding.] — 

London Assocn. of Shipowners <te Brokers v. 
liONDON & India Docks .Joint CoaiMirrEE, No. 
8543, ante. 


Sect. 5.— RATES AND TOLLS. 

Sub-sect. 1. — In General. 

See Harbours, Docks & Piers Clauses Act, 1847 
(c. 27), ss. 25, 20, 33, 47. 

8546. Right to levy— How arising.]— That a 
port duty may be created within time of memoi*}’', 
there can be no doubt. The King may grant to 
a subject the franchise of creating a port, & may 
confer upon the person who thus dedicates lus 
land to the public, & incurs the obligation of repair- 
ing the port, a compensation from those who use 
the port, in tlie clues paid in respect of the various 
commodities imported. It is well established law, 
that it is unnecessary to show that these pay- 
ments have been made from time immemorial 
(Parke, B.).— Jenkins v. Harvey (1835), 1 Vi\ 
M. & R. 877 ; 5 Tyr. 326 ; 1 Gale, 23 ; 6 L. J. Kx. 

17 ; 149 K. R. 1336. ^ 

Annotations .'—Cons^, Bnuic v. Thotiipsim 0843), 4 Q. IL 
543. Apld. NowcaHtlc-iipon-Tyne ^Master, _ 1 ilotH ^ 
Scamou v. Hamond (18 IS), 12 f-;- O. 8. I'jJ- Cojjsd* 
NuwcuHtlo upon Tyno MuKtur & 1 Ilote r. Bmdlcy 
2 E. & B. 428, n. Refd. Mills v. Colchester C<)rpn. 0 
36 L. J. C. P. 210 ; North umherlaud v. Uou»?htoii (1870), 
22 L. T. 491. Mentd. Bimjamin r. Andrews 0 808 h o 
(1. B. N. S. 299 ; Shephard v. Payne (1861), 16 C. B. N. b. 
132 ; Biwanl v. Foot (1868), L. U. 3 B. 4J7 ; Norfolk 
r, Arlmtlmot (1879). 4 (\ P, J>. 290 ; Broeklebank r. 
Thompson, [1903] 2 Ch. 311. 

8547, .] — Newcastle-upon-Tyne 

Master Pilots & Seamen v. Hamond (1848), 12 
L. T. O. S. 151 ; subsequent yroceedings (1849), 4 

^^548. Proof of title.] — (1) Where a 

party suing for port duties as owner of a poi't, 
gave no other evidence of title tlian the continual 
payment of a certain duty, which the jury 
to be unreasonable in amount : — Held : he could 
not have a verdict for a less amount found by the 
jury to be reasonable. • 

(2) Semhle : whore the duty is claimed undei 
a grant from the Crown, which appeal's on the 
evidence to be enrolled of record, but is not pro- 


duced by pltf., the jury ought not to be directed 
to presume such grant upon mere evidence of 
usage. 

(3) Qu. : whether the Crown can grant, with 
the franchise of a port, the power to take tolls of 
undefined amount through the limits of the port 
At beyond the grantee’s own land. 

(4) Qu. whether ancient port duties can bo 
made to apply to new articles of export or import. — 
Brunb V. Thompson (1843), 4 Q. B. 543 ; 1 Dav. 
& Mer. 221 ; 12 L. J. Q. B. 251 ; 1 L. T. O. S. 
107 ; 114 E. R. 1003 ; sub nom. Browne v. 
Thomson, 7 .Tur. 395. 

Annotation : —As to (2) Reid. Nowcastlo-upou-Tyno Pilots 

V. Bradley (1852), 21 L. J. Q. B. 196. 

8549 . Sufficiency of consideration — Obliga- 

tion to keep port In repair.]— An obhgation on the 
corpn. of a borough, which is also a port, to keep 
tlic port in repair, is a sufficient obligation to 
support a toll on all goods brought into the port. — 
Jenkins v. Harvey (1835), 2 Or. M. & R. 393 ; 

1 Gale, 454 ; 5 Tyr. 871 ; 150 E. R. 169. 

Annotatirms ConStt. Newcastle upon Tyne & Pilots 

w. Bradlev (1851), 2 E. & B. 428, 11. Refd. Mills v. 

(tolchoster Corpn. (1SC7). 36 L. J P. 210 ; Bryant v. 

Foot (1868), L. H. 3 Q. B. 497. Mentd. Brecon Markets 

Co. V. Ncuth & Briicon Uy. (1H72). h. Tl. 7 C. P. 555 ; 

Norfolk V. Arhnthnol (1879). 4 C. P. 1). 290. 

8550. Goods Imported Into Sunderland — Con- 
struction of charter.] — A charter of 1687 granted 
to the coi^^n. of the master, pilots &> seamen of 
Newcastle upon Tyne primage, descrilied in the 
charter as an ancient duty, upon goods brought 
by ship into the Tyne, or any of the creeks of 
Nciwcastlc, of which Sunderland was one, to be 
rated & accounted “ in manner A: form following : 
that is to say,” aliens & strangers born, & all other 
persons arriving with ships in Newcastle within 
any of the creeks & not belonging to same, to pay 
before they departed with their ships ; A: every 
free merchant A inhabitant of Newcastle, arriving 
in^he Tyne with a ship, within ten days after 
landing the goods. The charter also granted to 
the corpn. aU other perquisites, ancient duties <fc 
profits which they had theretofore lawfully had 
A: enjoyed ; & also provided that the sums granted 
bv the charter should be in lieu of all other duties 
theretofore received infield : (1 ) the charter was 
not inconsistent with the claim of primage in 
respect of goods iinport<^d into Sunderland by 
niei’chants resident tliere ; (2) evidence of usage 
was admissible in support of the claim.— Bradley 
V. Newcastle Rilots (1853), 2 E.. & B. 427 ; 23 
L. J. Q. B. 35 ; 18 Jur. 240 ; I W. R. 394 ; 118 
E. K. 826; sub mwi. Newcastle-on-Tyne 
M\ster Pilots &; Seamen v. Bhadx.ey, 1 0. L. R. 
479 ; 22 L. T. O. S. 291, Ex. Ch. 

8551. Ad valorem duty — On goods not 

mentioned In schedule — Or of similar natwe, 
value or quaUty.]— The Southampton Dock Co. 
are iinpowered by their Act, to charge for the 
landing of goods in their dock the several sums 
mentioned in the schedule thereto annexed, & 
for articles not tlierein particularised such sums 
as shall be equal to the sums affixed on goods, 
etc., “of a similar nature, package, value, Ac 
quality,” in the schedule. All the 
mentioned in the schedule were of small fixed 


purpose under Harbours A^, 187^ 
SB. 71. 216 (7). — Wellington H^bo^ 
BOARD V. VoUNG (1903), 23 N. Z. L. H. 
230.— N.Z. ^ ^ , 

h. Regulation of tug tow,] 

—Table Bay HARBoxm pARU v. 
BucKNALL S.S. Lines ^1 

220 ; 14 C. T. R. 361. — S. AF. 

PART XXL SECT. 5, SUB-SECT. 1. 

k. Wharfage rates having been paid 
J.— VOL. XTJ. 


previouslj/.) — Melbourne Harbour 
Trust Comrs. v. Colonial Sugar 
llKFiNiNU Co., Ltd., [19261 V. L. K. 
IB) ; 48 A. L. T. 3.— AUS. 

1. Right to let'p.}— Where the ques- 
tion was, whether the harbour was 
in a fit state to shelter vessels, until 
which time toll could not bo exacted 
according to 2 Will- 4, c* S ^'{}® 
judge directed the jury that if the 
harbour were lit to shelter empty 


vessels, toll could bo demanded:-- 

Held: no misdirection .— .^nkins v. 

I’ORT BimwELL Harbour Co. (1840), 
4 Ont. Dig. 7323.— CAN 

TO. Under 15 Vict.c. 34, s. 

12.1 — The above sect, gives the 
Llcutonant-Governor-in-Councll con- 
trol of Mlnchin's Point wharf, with 
power to establish rates of whai-fago 
for vessels, & to make such rules & 
regulations as he may think fit. By an 

3 Q 
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Sect, 5 . — Rates and tolls: Sttb-sccis, 1 cfc 2, 

sums, Done being ad valorem except the charge for 
“ sculptui'ed marble ** & mai'ble slabs. At the 
end was a note, “ Goods not included in the 
foregoing schedules to be charged in proportion 
to the rates therein specified according to size 
& weight : — Held : the co. were not entitled to 
make an ad valorem chai*ge for the landing of goods 
not enumerated, or at all approaching, in “ nature, 
value, A: quality,” to any of those enumerated in 
the schedule.— Southampton Dock Co. v. Hill 
( 1864), 10 C. B. N. 8. 667 ; 4 New Bep. 178 ; 10 
L. T. 462 ; 12 \V. R. 800 ; 143 E. R. 1249, Ex. Ch. 

8552. Goods carried in Upper Mersey.] — 

By I pper Mei'sey Dues Act, 1860 (c. cxxv), s. 17, 
the right to collect ” town dues ” was transferred 
from the Mei*sey Docks A: Haibour Board to a 
sepaiate body of trustees in respect of all goods 
” carried or conveyed upon, over, or along any part 
of the Upper Mersey ” as therein defined : — Held : 
Upper Mersey Dues Act, 1860 (c. cxxxv), s. 17, 
applied to goods carried over any part of the 
Upper Mersey in the ordinary course of a voyage, 
not only to goods landed at some port in the Upper 
Mersey.-»-MERSEY Docks A: Hajikouk Boaiid v. 
Hunter, Craig A: Co. (1899), 80 L. T. 96; 15 
T. L. R. 213 ; 8 Asp. M. L. C. 489 ; 4 Com. Cas. 
142, H. L. 

8553. Quay space used for manipulation of 

goods — Where agreement for permanent berths at 
tonnage rates.] — Defts. agreed with pltfs. to 
appropriate for the use of pit s.’ steamers three 
peimanent quay berths at Tilbury Dock on pay* 
ment of tonnage rates : — Held : the agreement did 
not impliedly prevent defts. from chaiging pltfs. 
for the use of quay space for the manipulation of 
goods, nor was there anything in the Dock Co.’s 
Act of 1882 to pi-event it.— Orient Steam Navi- 
gation Co., l7iT>. V. London India Docks 
Joint Co3IMIttee (1901), 17 T. L. R. 436. ^ 

8554. Piers purchased under statutory I 

powers — Amount of toll stated in schedule.] — 
Under tw'o special Acts the O. Pier co. w^as 
authoiised to make & maintain a pier, & to take 
certain rates, duties, & tolls prescribed by those 
Acts. W. Ker was constructed as a private 
undertaking, A a long lease of the pier became 
vested in the T. 8. co., which made certain charges 
for the use of the pier. Under the powers given 
to them by Thames River Steamboat Service Act, 
1904 (c. cciii), pltfs. purchased from the G. Pier 
co. the pier A: the imdertaking of tlie co. & the right 
to lev^y tohs, rates. At duties, & all other rights, 
privileges, authorities, At powers vested in or 
exercisable by the co.. At all other the property, 
estates, rights, At privileges of the co., At also 
purchased the lease of the W. Pier from the T. 8. 

CO. By Thames River Steamboat Service Act, 
1904 (c. cciii), s. 16, pltfs. were authorised to 

“ charge A: levy in respect of vessels calling at the 
piers A landing places a toll not exceeding the 
amount stated in the schedule ” ; — Held : pltfs. 
had no power to charge any tolls in respect of 
either pier except those authorised by Thames 
River Steamboat Service Act, 1904 (c. cciii), s. 16 ; 


At they were not entitled to charge in respect o 
G. Pier the tolls prescribed by the specif AcU 
of the G. Pier co., or in respect of W. Pier the same 
charges as the T. S. co. might have charged. — 
London County Council v. General Steaa 
Navigation Co. (1907), 97 L. T. 863, C. A. 

8555. Public notice of rates authorised — Rates ir 
force for time being — Not maximum allowed b^ 
statute.] — A pier co. were authorised by Act o 
Parliament to charge, for goods laden or unlader 
on the pier, the rates specihed in a schedule to the 
Act, but they could only demand them so long ae 
“ the rates for the time being authorised to be 
taken as thereinbefore mentioned ” were paintec 
on a board affixed to the premises. By a subse- 
sequent sect, power was given to lower the tollf: 
or to raise them to such sums as the coiripany 
should tliink proper, not exceeding the sums 
authorised by the Act. Tlie co. low’ered some oi 
the rates, but put up a board showing the tollg 
contained in the schedule to the Act : — Held : 
the Act required the actual tolls in force for the 
time being. A: not the maximum tolls authorisec 
by the Act, to be painted on the board. — ( iREgson 
r. Potter (1879), 4 Ex. D. 142 ; 48 L. .1. M. C. 
86 ; 27 W. R. 840. 

8556. Variation of amount — Authority to vary — 
Presumption of legality.] — I^hillips r. Willia31s 
(1903), 19 T. L. H. 233, C, A. 

8557. Who entitled to vary.] — Under 

sects. 78 79 of a local Act, the harbour co. are 

entitled to levy quay dues on goods landed in the 
harbour, wdiich are not specified in a schedule 
to the Act, at tlie rate of 1«. jier ton, or at the option 
of the co. to fix quay dues at a sum not exceeding 
one*tenth part of the freight so that such rate 
does not exceed l9. jier ton. Under sect. 83 of 
the Act the co. only, A:; not the lessee of the rates, 
can raise A reduce the rates. — Millman v, Ren- 
wick, Wilton A Co., J.td. (1905), 22 T. ].. R. 
168. 

8568. According to ownership of goods — 

Prize cargoes.] — By the Bristol Docks Acts the 
Bristol Corpn. acquired certain docks A were 
empow ered t-o charge reasonable warehouse rates 
A rents, Bristol Docks Act, 1881 (c. clxxvii), 
s. 8, providing that all rates on same description 
of ai'ticles should be charged without partiality 
A without regard to the person to whom they 
belonged. The Acts incorporated the Harbours, 
Docks, A Piers Clauses Act, 1847 (c. 27), wliich by 
sect. 30 makes it illegal for the corpn. to 
differentiate their warehouse rates A rents as 
between various owners or persons interested in 
cargoes : — Held : each of tiie above provisions 
precluded the corpn. from charging higlier ware- 
house rates A rents in the case of prize grain cargoes 
taken into store under the order of the Board of 
Trade or the Admlty. Marshal than in respect of 
same description of goods belonging to other 
persons. — T he Clarissa Radcliffe (1914), 31 
T. L. R. 98. 

8559. According to destination — True 

destination.] — Pltfs.’ steamer was chartered to take 
a cargo of coal to Alexandria, A she loaded the 


order tudiT thla sect, it was provide 
that any boat or vessel used by an 
one but the licensed ferrymen In tern 
ing passengers or landing or taking o 
the same from tbe wharf should pa 
18. for each passenger landed or take 
oil ; also 28. 6d. for each time sue 
boat or vessel should touch at or Ian 
Plungers on the wharf, to be paid b 
the persons owning or workli^ sue 
boat or vessel. A boat of deft, 
hsed In ferrying without hire, on Ma 


16, touched several times at the wharf 
A sixty passenTOrs embarked In the 
boat from the wharf : — Held : the Act 
is one abridging a publio right A must 
bo strictly construe A it did not give 
power to impose such rates. — Dourkk 
V. Murphy (1668), 1 P. K. I. 126. — 
CAN. 

n. Top wharfage.] — Pltf. A 

defts., owners of lots which extended 
side by side from St. John stroet to 
low water mark, in the harbour of St. 


John, by deed made a common passage- 
way twelve feet wide along the length 
of each' lot, on which each was bound 
to build A keep in repair a wharf, A 
each conveying to the other the right 
of way over the wharf, pltf.'s right of 
wharfage on the north side of the street 
being reserved. Afterwards pltf. ob- 
tained from the oorpn. of St. John tbe 
right to erect a wharf beyond low water 
mark, extending from the end of said 
passage-way for the publio uso, in the 
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c^go m defts.* dock. Pltfs. intended that after 
discha^e at Alexandria she should proceed in 
ballast to Calcutta. When she entered defts.* 
dock the master described her as bound for Calcutta 
-A^^^candria, but the clearance request stated 
that she was bound for Alexandria, though this 
was afterwards altered to “ Calcutta viu Alex- 
andria.” The dock rate chargeable by defts. 
for vessels ” departing for ” Alexandria was less 
than for vessels ” departing for ” ports outside 
J Europe : — Held : Alexandria was the destination 
of the vessel when she left the dock, & pltfs. were 
therefore liable to pay the lower rate only. — 
Barry Ry. Co. v. Inveutc H.S. Co., Ltd. (1921), 
•17 T. L. K. 964, II. L. ; rcvsg, S. C. siih nom. 
Jnveric S.8. Co., Ltd. v. Barry Ry. CV). (1920), 
:i6 T. L. R. 648. 

8560. Effect of payment — Right of owner of 
steam trawlers — To employ own tug — For moving 
trawlers about dock.] — The owners of steam 
trawlers are not entitled under Harbou:*s, Docks, 
& l*iei*s Clauses Act, 1847 (c. 27), s. 38, & Man- 
chester, Hheftleld, & Lincolnshire Ry. Co. Act, 
1849 (c. Ixxxi), s. 247, to have one of their own tugs 
in the Grimsby Docks for the purpose of moving 
the trawlers to different parts of the dock as 
required. — Great Central Ry. Co. v, North- 
Kastern Steam Firhing Co., J^td. (1900), 22 
T. L. R. 620. 


Srin-SECT. 2 . — Liability. 

A, Jn Oeneial, 

See Harbour Docks & Piers Clauses Act, 1847 
((!. 27), 8. 32 ; Shipping Dues Bxemption Act, 
1807 (c. 16). 

8561. “ Owner ” of goods — Who Included in 
“ owner ’’ — Gratuitous bailee — Right to tolls de- 
rived from charter.] — A charter of James Tl. 
granted to the master pilots & seamen of Now- 
castle-upon-Tyne certain dues, to be paid “ by 
all persons being owners of any goods which 
should be brought in any ship from beyond the 
seas into the river Tyne,” in manner following 
” that is to say, aliens & strangers born, iSc other 
such persons who, with their ships, should arrive 
within the said port, & not belong to the same, 
before they depart with their said ships from the 
said port, should pay the duties aforesaid, ^ 
every free merchant & other inhabitant of New- 
castle, arriving with their said ships within the 
river Tyne, should pay the duties ahiresaid witliin 
ten days after the landing of the goods as afore- 
said, upon lawful demand.” The duties had 
always been paid by the importer : — Held : a 
person who gratuitously landed, entei'ed, & ware- 
housed goods for the owners, who resided in 


London, was an ” owner ” within the meaning 
of the charter, & liable to the dues. — ^Newcastle- 
upon-Tyne Master Pilots & Seamen v. Ham- 
mond (1849), 4 Exch. 286 ; 18 L. J. Ex. 417 ; 
14 L. T. O. 8. 223 ; 164 E. R. 1219. 

Annotation Retd. Kibble Navigation Co. v, Hargreavos 

(1856), 17 C. B. 385. 

8562. Vessels seeking refuge in harbour.] — 

Shute V. Palmer (1876), 39 J. P. Jo. 789. 

8563. In respect of loaded barge remaining In 
dock after specified period — When barge con- 
sidered loaded.] — Oijver v. Kingston-upon- 
Hull Dock Co. (1888), 4 T. L. R. 493, C. A. 

8564. Alleged misapplication of toll by harbour 
authority — “ General toll.”] — A harbour authority 
were given by their special Act power to levy a 
toll on every vessel lying within the limits of their 
harbour for more than one tide. They were also 
empowered by the same Act to raise a sum of 
£2,500 to be spent on buoys, beacons, lights, & 
moorings, A a similar sum on other harbour 
works ; they had in fact borrowed & spent 
£5,000, but all except £370 of this sum had been 
spent on works of the second class. They had, 
however, spent a substantial sum out of revenue 
on buoys, lights, etc. In an action to recover 
tolls in respect of certain sailing barges : — Held : 
the toll wiis a general toll, payable by every vessel 
sheltering in the harbour as above, & the fact of 
the whole £2,500 not having been applied to buoys, 
lights, etc., afforded no defence to the action. — 
Queenborough (’ohpn. V. Smeed, Dean & Co., 
Ltd. (1904), 08 J. P. 244 ; 20 T. L. R. 279. 

B. Geographical Limits of Liability. 

8565. Meaning of “ port ” — Whether used in 

popular sense — Kingston-upon-HuU.] — The port 
of Kingston-upon-Hull is mentioned in Acts of 
Parliament, charters, & other documents, in two 
senses ; first, according to the popular under- 
standing, as denoting a particular place ; &, 

secondly, in a larger acceptation, as comprising 
under one name a district of many places classed 
together for the purposes of the revenue, & of 
which Kingston-upon-Hull is the chief. 14 Geo. 3, 
c. 50, s. 42, which gives the Hull Dock Co. a 
tonnage on ships coming into or going out of 
the harboui* of Kingston-upon-IIull, & the co.’s 
basin or docks within the p.)rt of Kingston-upon- 
Hull, or unlading or lading any of their ca^o 
within the said port, must be construed as using 
the term ” poi’t ” in the popular sense ; & not, 
therefore, as extending th^ burden of dock duties 
to places which, in point of local description, are 
without the jiort of Hull ; as Goole, on the 
river Ouse. — K ingston-upon-Hull Dock Co. v. 
Browne (1831), 2 B. & Ad. 43 ; 109 E. R. 1059. 

inmitalkms: -Apld. Fan*and r. Cooper (1862), 12 C. B. 

N. S. 283. Consd. The Killaruey (1802), Lush. 427 ; 


same maimer as the part already 
built. Subsequently an Act was 
passed allowing the owncm of wharves 
to collect top wharfage on goods 
landed on them : — Held : defts. were 
entitled to pay pltf. top wharfage on 
goods landed by them on the wharf 
built by pltf. below low water mark. — 
Collins v. Haij. & Faibweather 
(1870), 13 N. B. U. (2 Han.) 90.-— CAN. 

0 . Additional charae — When 

goods in unfit state for handling 
?rtccAantcoMv.]— WiiAONS & Clyde 
Coal Co. v. North British Hy. Co., 
(1923] S. C. 08.— SCOT. 

PART XXL SECT. 5, SUB-SECT. 2.— A. 

8662 i. Vessels seeking refuge in 
harbour.] — A vessel which, owing to 
stress of weather, puts back to a port 


which she has left, & where she has 
already paid tonnage duos, is liable to 

I )ay them again. — 1*algravk Dublin 
^ oRT & Docks Board (1881), 15 
I. L. T. Jo. 310.- IR. 

p. Persons using Pon Credit Har- 
bour.]— Vndev 4 Will. c. 32, s. 6, 
persons receiving benefit from the 
Port Credit Harbour, in its unfinished 
state, must pay the tolls prescribed. — 
Port (jRBDiT Harbour Co. v . Jones 
(1848), 6 U. C. R. 144.— CAN. 

g . (H marshal in whose custody ship 
is,] —The arrest of a vessel puts an end 
to any contract for repairs which she 
may be undergoing at the tiuio, & me 
marshal in whoso custody she remains 
is responsible for subsequent dock dues. 
He may, therefore, include in his 
account a ohaxge for the dock dues, 
from the arrest imtll the sale. — 


Canada Shipping Co. v. The Chryso- 
lite (1888), 14 Q. L. K. 341.— CAN. 

r. Bight to compensation under 
Shipping Dues Exemption Act, 1867.1 — 
New Dumbarton Steamboat Oo., v. 
Clyde Navigation Trustees (1870), 
8 Maeph. (Ct. of Sess.) 850.— SCOT. 

t. Rights of Harbour Commis- 
sioners on undne preference being 
proved.] — If Harbour Comrs. failed to 
exact the statutory rates from certain 
traders, other traders from whom the 
Comrs. sought to oxaot these rates were 
not entitled to escape payment on the 
ground of an undue prefereuoe having 
been granted, but the Comrs. would 
be boimd to recover the full rates from 
those traders who had hitherto been 
imderoharged.- Fraserburgh Har- 
bour Comrs. v. Will, (19161 S. C. 
107.— SCOT. 

3 Q 2 
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Sect, 5 . — Boies and iolUt: Svh-aect. 2, i>.] 

Assheton Smith r. Owen, fl9061 1 Ch. 179. BeM. R. r. 
Bristol Dock Co. (1841), 5 Jur. 911 ; Stockton Ry. «. 
Barrett (1844), 11 Cl. & Fin. 690 ; R. v. Kinfi:aton>upon> 
Htdl Dock Co. (1846), 9 Jur. 444 ; Nicholson v. WUliamB 
(1871), L. R. 6 Q. B. 632 ; Garston Sailing-Ship Co. r. 
Hlckle (1885), 15 (j. B. D. 580. Meiltd. Barrett r. Stockton 
f Darllu^n Ry. (1840), 2 Man. & G. 134 ; rortemouth 
Floating Bridge Co. v. Nance (1843), 6 Scott, N. R. 823 ; 
Newmarket Ry. v, Foster (1864), 2 C. L. R. 1617 ; Pryce 
V. Monmouthshire Canal & Ry. Cos. (1879), 4 App. Cas. 
197. 


8566. Fiscal port — Carnarvon.] — By 

two private Acts trustees were authorised to levy 
rates & duties upon ships loading or unloading 
“ within the limits of the port of Carnarvon ** : — 
Held : the words used meant the wider limits of 
the fiscal port, & not the limits of the local or 
popularly understood port of Carnarvon. — Asshe- 
ton Smith v. Ow^n, [1907] A. C. 124 ; 76 L. J. 
Ch. 308 ; 96 L. T. 478 ; 23 T. L. R, 385 ; 51 Sol. 
Jo. 356 ; 10 Asp. M. L. C. 411, H. L. 

8567. Vessel outside territorial waters— Onus of 
proof of exemptlon—On party claiming exemption.] 
— Sentence of the Vice-Admlty. Ct. of Sierra 
Leone, condemning goods & boats seized for breach 
of the Customs Ordinances of the Colony, reversed, 
with damages & costs ; it being proved, that the 
vessel f^m which the goods were unshipped, 
though off the harbour of Freetown, was not within 
three miles (the limit of jurisdiction) from the 
shore at the time of the unloading, consequently 
not liable to the harbour dues payable under the 
CHistoms Ordinances. 

Where goods were unshipped in the immediate 
precincts of the harbour, the 07 : is of proving that 
the vessel was not actually within the harbour 
lies on the party claiming exemption from harbour 
dues.— R olet v. R. (1866), L. R. 1 P. C. 198 ; 4 
Moo. P. C. C. N. 8 . 41 ; 12 Jur. N. 8 . 715 ; 15 
W. R. 233 ; 16 E. R. 232, P. C. 

J V tiofaiion .'—Mentd, lie i.etters PaU‘nt No. 1.39, 207, lie 
(Jarbonit Akt., [1924j 2 Ch. 53. 


C. According to Vessel. 

See Harbour Docks & Piers Clauses Act, 1847 
(c. 27), ss. 25-30 ; Harbours & Passing Tolls etc. 
Act, 1861 (c. 47) ; Shipping Dues Exemption Act, 
1867 (c. 5) ; 1894 Act, ss. 87, 732. 

8568. Exemptions — Vessels In His Majesty’s ser- 
vice — Vessel hired by Post-Master-General to carry 
mails.] — An Act of Parliament, imposing a tonnage 
duty on vessels coming into the harbour of Dover, 
contained an exception of all vessels employed in 
His Majesty’s service : — Held : a vessel hired by 
the Post-Masters- General to carry the mails & 
Govii. dispatches to A; from Dover to Calais, etc., 
the master of which was permitted to carry pas- 
sengers A their luggage, A bullion, upon freight, is 
a vessel coming within the exception. — Hamilton 
V. Stow (1822), 5 B. A Aid. 649 ; 1 Dow. A Ry. 
K.B.274 ; 106 E. R. 1328. 

8569. Vessel carrying goods for govern- 

ment works.] — W^here a local Act of Parliament 
gave a right to the corpn. of W. to demand A take 


certain wharfage duties for stone brought into the 
harbour of W. in any ship or vessel, A certain 
stone was brought by a barge into the said harbour, 
for the use only of H.M. Govt, works there, A 
delivered there to persons in the employment of 
such Govt, for the use of the said works ; — Held : 
no duties wore payable in respect thereof. — 
W’^eymouth Corpn. v. Nugent (1865), 6 B. A 8. 
22 ; 5 New Rep. 302 ; 34 L. J. M. C. 81 ; 11 
L. T. 672 ; 29 J. P. 451 ; 11 Jur. N. 8. 465 ; 13 
W\ R. 338 ; 2 Mar. L. C. 163 ; 122 E. R. 1100. 

;--Apid. Honiscy U. C. v. Hcnnell, [1902] 2 

K. B. 73. 

8570. Open boats, lighters, or barges with- 

out decks — Not within term “ ship or vessel.”] — 

The Pier A Harbour Order Confirmation (No. 3) 
Act, 1891, making alterations in the rates for goods 
shipped or unshipped to or from any ship or vessel 
in the harbour of Poole, has not abolished the 
exclusion from rates allowed by the Poole Harbour 
Act, 1756, in respect of goods brought or conveyed 
in open boats, lighters, or bai'ges witliout decks 
to or from Poole A places within a certain locality. 
— ^PooLE Harbour Comrs. v. Pike (1902), 18 
T. L. R. 289, C. A. 

8571. Lighter — Bond fide engaged in dis- 
charging or receiving goods — Vessel unabie to 
receive goods.] — Knight, Be van A 8 turge v. 
London A India Docks Joint Commiti'ek 
(circa 1890), cited in 95 L. T. at p. 510 ; 22 T. L. R. 
at p. 637, D. C. 

Amiotations : — CoilSd. London & India Docks (^). r. Thames 

Steam Tug; & LUrbteragre Co., (19081 1 K. H. 786. 

8572. .]— By AVest India Docks 

Act, 1831 (c. lii), s. 83, it was enacted that “ all 
lighiei's A craft entering into the docks, basins, 
locks or cuts to discharge or receive ballast or 
goods to or from on board of any ship or vessel 
lying therein shall be exempt from the payment of 
any rates so long as such lighter or craft shall be 
bond fide engaged in discharging or receiving such 
ballast or goods as aforesaid, A also all such 
ballast or goods so discharged or received shall be 
exempt from any rate or charge whatever.” 
Sect. 76 gave the dock co. power to take in respect 
of every lighter, barge, or craft entering into any 
of the docks such reasonable rate, not exceeding 
a specified amount, as the directors should from 
time to time appoint. 

Two lighters entering the docks with goods for 
the purpose of discharging them into a vessel 
lying in the docks, but, owing to the vessel being 
unable from want of space to receive the goods, 
left the docks without being able to discharge : — 
Held : according to tlie true construction of sect . 
83 the lighters were not exempt from the payment 
of rates. — London A India Docks Co. v. Thames 
8 team Tug A Liohtekaoe Go., Ittd., [1909J A. C. 
15 ; 78 L. J. K. B. 90 ; 99 L. T. 590 ; 24 T. L. K. 
834 ; 52 Sol. Jo. 713 ; 11 Asp. M. I.. G. 162 ; 14 
Com Cas. 32, H. L. 

Annotation : — Refd. McDouffall & Bonthron v. London k 

India DockH C^o., I’ajrc, Son k East v. Same, 119()8J 2 

K. B. 176. 


PART XXI. SECT. 6, SUB-SECT. 2,— C. 

a. Exemptions — Vessels in His 
Majesty's service — Vessel hired by Post- 
Master -General to carry mails — Ex- 
tension of services f/utside conlract .] — By 
sect. 116, 8nb-«. 1 of tho Harbourn 
Act, 1908, “ Nothing In this Act shall 
chaige with any dues ... (d.) Any 
steamship carrying mails under any 
contract made with the l*08tma«ter* 
General, In caaes where it Is provided 
by tbe terms of such contract that 
such stcamsbips shall bo exempt 
therefrom,** By a contract made 
between anplt. co. Sc the Post-Master- 
General of N«‘w Zealand the co. was 


bound to cany malls between Now 
Zealand Sc San Francisco, Sc tho con- 
tract provided that no charge was to be 
made or levied under Harbours Act, 
1 908, at Now Zealand Ports “ for any of 
the steamships employed in tho services 
under this contract.'* Under a clause 
of the contract tho co. obtained leave 
to extend their service from New 
Zealand to Australia, but they were not 
paid by tbe Post-Master-CIenoral for 
this extended sorvloe : — Held : a 
steamship employed on tbo extended 
service between Australia Sc New 
Zealand was not employed under tho 
contract, Sc was not entitled to exemp- 


tion from harbour dues ; ^but that a 
ship was ** carrying malls ** under tho 
contract, so as to be entitled to exemp- 
tion, as soon as she was ready & willing 
to receive tho outgoing mails on board, 
subject only to ooaling & necessary 
repairs. — •‘Union 8.S. Co. of New 
Zealand v. Wellington Harbour 
Board (1916),. 84 L. J. P. 0. 169.— 
N.Z. 

5. ,] — A. vessel belonging 

to a private co. chartered by Govt, to 
carry troops, considorod not liable for 
harbour dues at Guernsey. — T he 
Clyde, The States v. Henderson 
(1866), 10 L. T. 791.— GUERNSEY. 
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*673. Remaining In dock after 

uscnarge.] — London & India Docks Co. v. 
Union Lightebaoe Co. {circa 1900), cited in 95 
L. T. at p. 610 ; 22 T. L. R. at p. 637, D. C. 

An^tation: — Consd. London & India Docks Co. u. Thames 

Steam Tug & Lighterage Co. (1906), 95 L. T. 506. 

8574. Presence not reasonably 

necessary.] — By the London & St. Katherine Docks 
Act, 1804 (c. clxxviii), s. 136, lighter entering the 
docks to discharge or receive ballast or goods to 
or from on board of any ship or vessel lying therein 
shall be exempt from the payment of any rates so 
long as the lighter is bond fide engaged in so dis- 
charging or receiving the ballast or goods. Under 
this sect, a lighter is engaged in discharging or 
receiving Hot merely while the goods are being 
removed, but also during her entrance to the dock, 
her departure from it & any other operation 
reasonably required in order that she may dis- 
charge or receive. But she is not exempt if she is 
in the dock when her presence is not reasonably 
necessary for the operations. — London & India 
Docks Co. v. McDougall & Bonthron, Ltd., 
London & India Docks Co. v. Page, Son & East, 
Ltd., [1909] A. C. 25 ; 78 L. J. K. B. 157 ; 99 L. T. 
590 ; 24 T. L. K. 834 ; 52 Sol Jo. 713, 714 ; 11 
Asp. M. L. C. 102 ; 14 Com. Cas. 71, H. L. ; revsg. 
S. C. sub nom, McDougall & Bonthron, Ltd. 
V, London & India Docks Co., Page, Son & East, 
Ltd. V, Same, [1908] 2 K. B. 175, C. A. 

8575. Coasting vessel. I — Deft, who was sued 

for duties under 32 Greo. 3, c. 74, A, was the owner 
of a vessel which several times in the year sailed 
in ballast to Jersey, & brought from thence 
oysters, which deft, purchased of fishermen there, 
ffc which he deposited in beds at Milton ; — Held : 
pltf.’s vessel was not a “ coasting vessel ’* or 
“fisherman” within sect. 14, of above Act. — 
Shepherd v, IIills (1855), 11 Exch. 55 ; 25 
L. J. Ex. 6 ; 4 L. T. 742 ; 150 E. R. 743. 


Amuytaiions : — Mentd. St. Pancraa Vestry r. Batu^rbury 
(1H.57), 2 C. B. N. S. 477 ; Lamplouffh v. Norton O 
.58 L. J. Q. B. 279 ; Lowo i’. Dorling. [1906] 2 K. B. 772 ; 
Cohen v. Hall, [1922] 2 K. B, 37 ; Aylott r. West Ham 
Vorm-f 11927] 1 Ch. 30. 

8576. .]— The 32 Geo. 3, c. 74, s. 14, 

wliich exempts coasting vessels from payment of 
duty to Ramsgate Harbour oftener than once in a 
year, includes coasting vessels carrying only coal. 
— Shepherd v. Moore (1850), 1 H. & N. 125 ; 
27 L. T. O. S. 275 ; 4 W. R. 570, n. ; 150 E. R. 
1144 ; sidf nom, Moore v. Shepherd, 25 L. J. Ex. 
204 ; 2 Jut. N. S. 017, Ex. Ch. 

8577. Vessel of fisherman.] —Shepherd v. 

Hills, No. 8576, ante. 


D, Accordhifj to cargo. 

Sec Harbours, Docks & Piers Clauses Act, 1847 
(c. 27), ss. 25-50 ; Shipping Dues Exemption Act 
1807 (c. 15). 

8578. “ Metals '' — Whether gold or silver in- 
cluded.] — An Act for keeping in repair a harbour, 
imposed cei’tain duties enumerated in a schedule 
annexed, on goods exported & imported. In the 
schedule, under the head “ metals,” certain speci- 


fied duties were imposed on copper, brass, pewter, 
& tin ; & on all other metals not enumerated, for 
every £10 value lOd, : — Held : the latter words 
did not include gold & silver ; &, therefore, that 
the conu«. were not entitled to demand for specie 
OP bullion, lOd. for every £10 value.— C asher v. 
Holmes (1831), 2 B. & Ad. 592 ; 9 L. J. O. S. K. B. 
280 ; 109 E. R. 1263. 

Annotations Mentd. Gunneetad v. Price, Fullmore v. 

Wait (187r»), L. K. 10 Exch. 65 ; Bolain v. Allgood (1913), 

108 L. T. 461. 

8579. Cargo from “ beyond seas ” — Cargo from 
Ireland.] — (1 ) By Bristol Dock Act, 48 Geo. 3 (c. xi), 
s. 38, certain duties are imposed, “ on goods, 
wares, merchandise, imported from parts 
beyond the seas, & not brought by inland naviga- 
tion into the Port of Bristol ” ; — Held : goods 
imported from Ireland, were brought from parts 
beyond the seas. 

(2) By another branch of the statute, other 
duties are imposed “ on goods, wares, <fc merchan- 
dise, brought coastwise into the said port, of 
foreign growth or importation, but not of British 
growth or manufacture ” ; — Held : Irish linens 
imported tf) Bristol from Dublin, were not brought 
coastwise. — B attersby v. Kirk (1836), 2 Bing. 
N. C. 584 ; 1 Hodg. 451 ; 3 Scott, 11 ; 6 L. J. C. P. 
166 ; 132 E. R. 228. 

AnruHaiiona : — As /o (1) Consd. lliickinaboye v. Lnlloobhoy 

Mottichund (18:)2), 8 Moo. P. C. 0.4. As to (2) Consd. 

Port of Lorfdon Authority r. British Oil & Cake Mills, 

f 1 9 1 5 ] A. C. 993. (TCMralli/, Mentd. Whyte v. Hose ( 1 842 ), 

3 Q. B. 493 ; Klrkdalc Burial Board v. Liveri)OoI Corpn., 

[19041 1 Ch. 829. 

8580. Goods transhipped at home port.] — 

Goods, shipped from Singapore for carriage to 
Jjiverpool, were transhipped at Jx)ndon & for- 
warded to Liverpool in a steamer bound on a voy- 
age from London to Liverpool and thence to Cliina : 
— Held : the goods were liable to the dock rates 
imposed on “ goods imported from parts beyond 
the seas . . . into the port of Liverpool ” by 
Mersey Dock Acts Consolidation Act, 1858 (c. 
xcii), s. 234 . — ^Mersey Docks & Harbour Board 
V, Twigge (1898), 67 L. J. Q. B. 604 ; 14 T. L. R. 
371 ; 42 Sol. .To. 490 ; 3 Com. Cas. 176. 

8581. Cargo carried “ coastwise.**] — B attersby 
V, Kirk, No. 8579, ante. 

8582. Goods exported or for exportation — Mean- 
ing of “ exported ** or “ exportation.”] — The 
words “ shipped for exportation ” arc not neces- 
sarily restricted to an exportation to foreign 
countries, but may mean exportation in its 
widest sense ; that is, a carrying out of port. 

A Railway Act empowered the p^^oprietors to 
levy on all coals carried along any part of their 
line, such sum as they should dii*ect, “ r^t exceed- 
ing the sum of id, per ton per mile.” It then 
went on thus : “ for all coal which sh.all bo 
sliipped on board any vessel, etc., in the port of 
Stockton- upon-Tees aforesaid, for the purpose of 
exj>ortation, such sum as the said proprietors 
shall appoint, not exceeding the sum of one- 
half penny per ton per mile ** ; — Held : with 
respect to coals shipped for exportation, this was 


g, Whether steam-hoais.] — Tho 

ma^strates of Glasgow having boon 
authorised to levy one penny from 
all ships, barges, lighters, & boats ” 
brought to tho Broomiolaw quay : — 
Held : this Included steam-boats carry- 
ing passengers, & they wore liable for 
each time they came to the quay, 
although more than once in the day. 
— Napier t?. Glasuow Magistrates 
(1821), 1 Sh. (Ct. of Bess.) 105. — SCOT. 

d. .] — Stoom-hoata carry- 

ing passengers merely with their lug- 
ga^ fall within tho dcsorlpUon of 


passage boats,*' & are liable to pay 
tto only as such. — M'Farlane v, 
DiNBURQH Magistrates (1827), 5 
1 . (Ct. of Sess.), 665. — SCOT. 

.] — stoain-boats carry- 

g only passengers & their baggage fell 
Ithin the description of “ ferry boats 
’ passage boats ** In 28 Geo. 3, c. 58, 
relative tables ivgulating the dues 
dgible at Leith & tho adjacent bounds, 
are liable only to pay rates as such. 
•Bruob V, Sandbman (1830), 4 Wils. 
S. 76 ; 5 Sh. (Ct. of Sess.) 068 ; 23 
ic. Coll. 478.— SOOT. 


PART XXL SECT. 5, SUB-SECT. 2.—D. 

f. Barden of proof of exemption .] — 
Where by an Act of Parliament a wharf- 
age rate is imposed on all goods, except 
tlioso descrlbod by names, coming 
from abroad & lauded at a wharf & in 
an action to recover tho rate on certain 
goods, it is alleged by deft, that they 
come within the exception, the burden 
of proving that allegation is on deft. — 
Cuming Smith & Co., Ltd. v. Mel- 
bourne Harbour Trust Combs. 
(1905), 2 C. L. R. 735.— AUS. 
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Sect. 5,’^Eate8 and tolls: Sub-sect, 2, D, & E.] 

not a cumulative but a substituted toll. — S tock- 
ton & Dabungton By. Co. v. Barrett (1844), 11 
a. & Pin. 690 ; 7 Man. & G. 870 ; 8 Scott, N. R. 
641 ; 8 E. B. 1226, H. L. ; sttbsequetii proofings, 
sub nom. Barrett v. Stockton & Darlington 
By. Co. (1847), 1 H. L. Cas. 18, H. L. 

Annotations: — Befd. Medway Navlfl^tion v. Brook (1876), 

33 L. T. 843 ; Pryce v. Monmouth Canal v. Ry. Cos. (1879). 

4 App. Cas. 197 : McDougall & Bonthron v. London &. 

India Docks Co., Page & East v. Same, L1908] 2 K. B. 175. 

Xentd. Qulliyerv. Cosens (1845), 1 C. B. 788 ; Newmarket 

Ry. V. Foster (1854), 2 C. L. R. 1617 ; Bristol (Irdns. v. 

Bristol Water^vorks Co., (19121 1 Ch. 846. 

8583. .] — By the T^me Coal Dues Act, 

1872 (c. xiii), the old coal dues are abolished, & 
the Comrs. are empowered to levy dues (inter aim), 
one penny per ton on coals “ exported from the 
port ” : — jffeld : in the absence of an 3 rthing in the 
Act to the contrary, “ exported from the port ” 
must be taken to be used in its ordinary meaning 
of “ carried out of the port ” ; & therefore in- 
cluded coals taken out of the port in a steamer to 
be consumed on board during a distant voyage. — 
Murj:j:R r. Baldwin (1874), L. R. 9 Q. B. 457 ; 
43 L. J. Q. B. 164 ; 30 L. T. 864 ; 38 J. P. 709 ; 
22 \V. R. 909 ; 2 Asp. M. L. C. 304. 

Annotation: — Apld. Fox v. Kooman (1919), 83 J. P. 239. 

8584. Duty on tonnage or on each package.] — 
A harbour Act authorised ceitain Harbour Comrs. 
to charge a sum not “ exceeding Id. for every ton or 
less quantity than a ton, & for every package & 
parcel of goods, wares, merchandise, etc., exported 
or imported over the bars c-T certain rivers.** 
Tin plates were exported, packed in wooden boxes 
for shipment, & such boxes formed pait of & com- 
posed one entire quantity or shipment in one vessel, 
imder one biU of lading, A to the same consignee, A 
at an uniform rate of freight on all the tin plates so 
shipped, such freight being paid on the quantity of 
tons weight : — Held : that the Comi's. were entitled 
to charge Id. per package, A were not bound to 
charge Id. per ton weight. — J ones v, Piinxips 
(1851), 7 Exch. 85 ; 21 L. J. Ex, 6 ; 16 J. P. 394 ; 
155 E. R. 866. 

8585. Goods imported — What amounts to Impor- 
tation.] — By 48 Geo. 3, c. civ, it was recited that 
the harbour of Berwick upon Tweed had gone to 
decay for want of funds, A that it was expedient 
that the duties on goods should be fixed, A vested 
in Comrs., to be by them applied for the pui'poses 
of the Act : A Comrs. were appointed for candying 
the Act into execution, A empowered to rebuild 
the pier of the harbour, to deepen the harbour, to 
remove obstacles, to set up, within the harbour, 
jetties, posts, etc., for carrying on the navigation 
A rendering the harbour more commodious, A for 
other worlM A conveniences as they should think 
fit ; A to make A repair quays, wharfs A docks, for 
the better accommodation of shipping. Duties, 
to be paid to the Comrs., were imposed, according 
to a schedule, on goods “ imported into or exported 
from the said harbour.** It was enacted that the 
harbour should be deemed to extend down the 
Tweed A its shores, from the bridge over the Tweed 
to the sea. A vessel brought goods from sea into 
the harbour, made some use of the posts erected 
therein by the Comrs., A passed, without otherwise 
using the harbour, under the bridge, up the river, 
A landed the goods at a point above the bridge, 
within the flow of the tide, where there was no 
harbour : — Held : the goods were not imported 
into the harbour, and therefore not liable to duty, 
^though the schedule of duties spoke of ** goods 
imported A shifted to another vessel for exporta- 
tion, A not landed.*’ — W ilson v. Robertson 


(1856), 4 E. A B. 923 ; 24 L. J. Q. B. 186 ; 1 Jur. 
N. 8. 766 ; 119 E. R. 343. 

8586. Goods landed— Goods left on shore until 
shipped for exportation.]— Defts. were empowered by 
a local Act to levy tolls on all goods landed within 
their harbour. In pursuance of a practice which 
had continued for many years, stones brought 
along the coast into the harbour were shot from 
pltf.% boats on to the shore, below high water 
mark, A remained on the spot where they were 
deposited till they were shipped for exportation 
from the harbour : — Held : the stones were not 
landed within the meaning of the Act. — Harvey v. 
Lyme Regis Corpn. (1869), L. R. 4 Exch. 260 ; 
38 L. J. Ex. 141 ; 21 L. T. 227 ; 17 W. R. 892 ; 
3 Mar. L. C. 287. 

8587. Timber— Shipped or unshipped— Towing 
timber to store ponds.] — ^Where a statute gave 
trustees appointed for the improvement of a navi- 
gable river A harbour power to charge dues on 
all timber “ shipped or unshipped within the 
harbour or river ** : — Held : to attach a tow rope 
to a log of timber or a number of logs loosely 
connected at one of the ends for the purpose of 
towing them is not to “ ship ” those logs, A to 
cast oil the tow rope is not to “ unship ” them. — 
Clyde Navic.ation Trustees v . Laird (1883), 


8 App. Cas. 658, H. L. 

Annotations : — Xontd. Mlcklothwalt V. Vinfcut (1893), 69 
L. T. 57 ; N. E. Ry. v. Hastinffs, [1900] A. C. 260 ; A.-G. 
& Settle R. D. C. r. J.mricsdale R. D. C. (1902), 86 L. T. 
822 ; Assheton, Smith v. Owen, [1906] 1 Ch. 179 ; Gold* 
BUdth’8 Co. r. Wyatt. [1907] I K. B. 95 ; Sadler v.\\ hlte- 
niaii, [1910] 1 K. B. 868 ; « Lord Advocate v. Walker 
Trustees. [1912] A. C. 95; Associated Newspapci-s r. 
London Corpn., [1916] 2 A. 0. 429; Bonnie v. Koane, 
[1919] A. 0. 815 ; Watcham v. East Africa Protectorate, 
[1919] A. C. 533. 


8588. Weighing impracticable — Adoption of 

rule of thumb ” calculation — Application to par- 
ticular species of wood.] — Under the shipping A 
docking rates fixed by the Poit of liondon Autho- 
rity under their statutory powers given by Poi’t 
of London Act, 1908 (c. 68), “ vessels with part 
cargoes of wood A carrying no other cargo ** are 
charged “ 3d. per ton on the net register A on the 
deck cargo space, if any, occupied, A lOd. per ton 
on the weight of the wood discharged,** plus an 
authorised additional war charge of 150 per cent. 
To ascertain the weight of the wood discharged, 
it being impracticable to weigh it, the Port 
Authority adopted a “ rule of thumb *’ calcula- 
tion on a space basis— namely, that a standard 
of 165 cubic feet of sawn deals weighs 2 1 tons. 

Defts.’ consignment of soft round wood, together 
with other consigmnents of timber, was discharged 
from plifs.’ ship in the SuiTey Commercial Docks. 
Under the terms of the charterparty inconiorated 
in the bill of lading, “ if discharged in a dock in 
Ix>ndon the consignees to pay two-thirds of the 
dock dues.** Pltfs., having paid the Port Autho- 
rity £77 4.8. Id. the sum demanded by them in 
respect of dock dues, claimed from defts. 
£24 3s. lOd. 08 the proportion of that amount 
attributable to their consignment. Round wood 
admittedly weighs less than sawn wood» A defts. 
contended that their proper proportion of dues, 
worked out on a weight basis A not on the space 
basis adopted by the Port Authority, was not 
more than £20 6s. which they paid into ct. : — 
Held : the Pori Authority had no power to le^ 
dues on a formula which, applied to round wood, 
was manifestly erroneous ; each consignee was 
only liable to the shipowners for his exact pro- 
portion of two-thirds of the dues calculated, as 
regards the lOd. rate, on a weight basis ; A that 
accordingly the amoimt paid into ct. was sufficient. 
— Tue Hamlet, [1924] P. 224; 94 L. J. P. 1 ; 
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132 L. T. 472 ; 40 T. L. R. 819 ; 16 Asp. M. L. C. 
404, 0. A. 

8589. “ Grain brought in for sale ” — Construc- 
tion of local Act.] — The Mctage on Grain (Port of 
London) Act, 1872 (c. c.), s. 4, which entitles the 
corpn. of London to a duty “ in respect of all 
grain brought into the port of London for sale,** 
applies only to grain brought in for sale as grain, 
& not to grain brought in to be ground into meal, 
or manufactured into other articles of commerce, 
& then sold. — Cotton v, Vooan Co., [1896] 
A. C. 457 ; 65 L. J. Q. B. 486 ; 74 L. T. 598 ; 61 

J. P. 36 ; 12 T. L. R. 429 ; 40 Sol. Jo. 644, H. L. 

8590. Goods for transhipment only — Shipped 

again as soon as practicable.”] — Pltfs. received in 
the Port of Ix)ndon from beyond the seas a large 
quantity of oil in bulk by their ocean tank steamer 
N arraganseit. When that steamer was reported 
at the custom house pltfs. intended to transliip to 
various ports in the United Kingdom specific 
quantities of the oil she brought, & they accord- 
ingly delivered to defts. inwards port rates exemp- 
tion certificates under s. 9 of the Port of London 
(Port Rates on Goods) Provisional Order Act, 
1910, showing the quantity in tons they intended 
to tranship to each port. Tlie oil from the Narra- 
gamett was discharged into pltfs.’ tanks at Pur- 
fleet, some of which were empty at the time, &. 
some contained oil intended for distribution in 
the London district & also oil discharged from 
previous steamers. From these tanks pltfs. sub- 
sequently loaded the various quantities of oil 
mentioned in the inwards port rates exemption 
certificates, <fe conveyed them by small tank 
steamers to the ports mentioned in those certi- 
ficates. Pltfs, then delivered to defts. outwards 
port rates exemption certificates for the oil so 
transl lipped, ^ claimed exemption from the pay- 
ment of port rates in respect thereof. I)efts. 
refused to admit pltfs.* claim for exemption on 
the ground (inter alia), that as the oil brouglit bj' 
the NarraganHcii had been mixed in the tanks 
witli other oil not intended for traiLshipment, the 
identity of tlie oil transhipped with that imported 
could not be certified ^ proved so as t/O comply 
with s. 9 of the Port of Jx)ndon (Poor Rates on 
Goods) Provisional Order Act, 1910 : //e/d : 

(1) tlie oil transhipped had been sulliciently 
identified with that certified for transhipment, &- 
therefore were entitled to the exemption 

claimed ; (2) the expression “ shipped again ^ 

soon as practicable ” in s. 9 means shipped again 
in the ordinary course of navigation & having 
regard to the facilities of the port, does not mean 
shipped again as soon as pi’acticablo having regard 
to the convenience of tlie merchant’s business. 
Anglo-Ameuican Oil Co., Ltd. x\ Port of 
London Authority, [1914] 1 K. B. 14 ; 83 L. J. 

K. B. 125 ; 109 L. T. 862 ; 30 T. L. R. 14 ; 12 
Asp. M. L. 0. 419 ; 19 Com. Cas. 23. 

3591 , .]— Goods belonging to pltfs. were 

imported by steamer into the Poit of London 
from beyond the seas, & pltfs. deUvered to the 
collector of the Port Authority a certificate under 
Port of London Poor Rate on Goods Provisiontu 
Order, s. 9, stating that the goods wore intended 
for transhipment to the port of Rochester on the 
river Medway, by sailing craft. 
within the Roculvei*s line but not within the Port 
of London. The Port Authority declin^ed to 
accept the certificate, & pltfs. paid the port rates 


on the goods under protest. The goods were put 
over the side from the steamer into a sailing barge 
& conveyed to Rochester ; — Held : these goods 
were goods imported for transhipment only within 
the meaning of s. 9 of the Provisional Order & 
were therefore within the exemption. — Port of 
London Authority v. British Oil & Cake 
Mills, Ltd., [1915] A. C. 993 ; 84 L. J. K. B. 
1849 ; 113 L. T. 789 ; 31 T. L. R. 511 ; 59 Sol. 
Jo. 577 ; 13 Asp. M. L. 0. 156 ; 21 Com. Cas. 
94, H. L. ; ajfg. S. C. sub nom, British Oil & 
Cake Mili.s, Ltd. v. Port of London Autho- 
rity, [1914] 3 K. B. 1201, 0. A. 

AnruitaiUm : — Refd. Anglo-American Oil Co. v, I’ort of 

Loudon Authority, [I9l41 1 K. B. 14. 

E, According to Voyage* 

8592. ” Voyage out & home ” — Effect of Inter- 
mediate loading &L unloading.] — Under a clause in 
an Act of Parliament exempting ships from the 
payment of the same port or toll duties “ more 
than once for the same voyage bout out & home, 
notwithstanding such ship or vessel might go out 
& return with a loading of goods of merchandises ’* : 
— Held : a vessel liaving cleared out of port at 
Hull, with a cargo of goods for Mogadore, on the 
coast of Africa, wiiicli she discharged, & there took 
in another cargo for London, discharged the same 
at London, &; took in cargo for Hull, with which 
she arrived at Hull, made two distinct voyages, 
& not within the exemption. — K inoston-upon- 
Hull Dock Co. v. Huntington (1790), 2 Chit. 
597. 

8593, ,] — Under the Liverpool Dock 

Acts of 8 Ann. & 2 Geo. 3, tonnage duties arc pay- 
able to the dock co. on all vessels sailing with 
cargoes outwards or inwards, whicli rate varies 
according to (he several descriptions of voyages 
in the Acts, one of wdiich is to A from America 
generally ; so as no shi]) shall be liable to pay 
more than once for the same voyage out & home : 
— Held : a voyage out from Liverpool witli a 
cargo to Halifax in North America, where the ship 
delivered it, & (Dok in anoUicr cargo there for 
Demarara in South America, A: after delivering 
that, returned to Liverpool wdtlj a cargo from 
Demarara, was all the ‘same voyage out & home 
witliin the meaning of the Acts, «fc chargeable 
only w^ith one tonnage rate for the use of the 
docks. — Gildaht v. Gi.adstone (1810), 12 East, 
4.39 ; 104 E. R. 171 ; subsequent proceedings, 12 

East, 668. i . 4 . 

8594 ,, .] — By the Liveniool Dock Act, 

51 Geo. 3, c. 143, a ship which cleared outwards from 
that port to St. Domingo, where she discharged 
her cargo, reloailcd for London, there 'hscharged 
that cargo, loaded again for iJverpool, ^ arrived 
there with the last-mentioned cargo, was held 
liable to pay a dockage rat^e according to the 
late payable from London only, cV not from St. 
Domingo. — L iverpool Docks Trc^stees v. Glad- 
stone (1810), 5 M. Sc S. 328 ; 105 U. R. 

8595. Vessel trading outwards— Arriving In bal- 
last— What amounts to arrival in baUast.j— ^ 
Act of Parliament provided that a vessel trading 
inwards to the Port of Liverpool should pay 
dock rates, according to a fixed scale, proportioned 
to the distance of the port from which she was 
( rading, & that a vessel arriving m ballast, but 
trading outwards, should pay in proportion to 
the distance of the port to which she was trading. 


PART XXL SECT. 6, SUB-SECT. 2.— E. 

g. Vessels sailing from Cork to 
Dublin through St. George's 
Vessels se^lncT from Cork to Dublin 


through to. George’s Chanel, 

Bubjoct to the toll given hy 
2. c. 30. to the proprietor of the Sk^rrieB 
lighthouse.— B oycr v. Jones (1842), 
41. L. K. 231.— IB. 


h. Vessel arriving from port %n 
United Kw-gdom—df dischargv^ at 
Foimes.l— L imerick Harbour Co^- 
V. Kane (1878), 2 L. R. Ir. 473. — 

IR. 
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Sect. 6 . — Bates and tolls : Sub-sect. 2, E. ; sub-sects. 

S. 4, 5, 6 d: 1. Sect. 6.] 

A vessel that had discharged her cargo at a port 
in England & taken on board ballast, being about 
to sail to liverpool for the purpose of loading a 
cargo for the West Indies, took on board a bale 
of cotton & a few other articles admittedly in 
order that she might pay dock rates as a vessel 
trading inwards from the port where she took on 
board such articles, not as a vessel ariiving in 
ballast : — Held : she was a vessel aiTiving in 
ballast within the meaning of the Act. — De Gar- 
TEiG V . Mersey Docks & Harbour Board 
(1877), 37 L. T. 411 ; 3 Asp. M. L. C. 500, D. C. 

8596. .] — Vessels took in part of their 

cargo at Glasgow, sailed to Liverpool, entered 
applts.* docks & there complet-ed their loading 
but discharged no cargo : they tlien proceeded to 
a port in India, there discharged & loaded a com- 
plete cargo, thence sailed to Liverpool, entered 
applts.’ docks & there discharged the whole or 
part of their cargo, & then returned with the re- 
mainder of their cargo or in ballast to Glasgow : 
— Held : under Mersey Dock Acts Consolidation 
Act, 1858 (c. xcii), s. 230, such vessels using 
applts.’ docks as aforesaid on their way to India 
were liable to dock tonnage rates, not as vessels 
“ trading inwards ” from Gla.sgow, but as vessels 
“ trading outwards ” to India ; A; such vessels 
using the docks as aforesaid on their retuin voyage 
from India were liable to rates as vessels “ trading 
inwards ” from India. — Mersey Docks & Har- 
bour Board v. Henderson Br« thers (1888), 13 
App. Cas. 595 ; 58 L. J. Q. B. 152 ; 59 L. T. 697 ; 
37 W. 11. 449 ; 4 T. L. R. 703 ; 6 Asp. M. L. C. 
338, H. L. ; revsg . 8. C. sub nom . Henderson 
Brothers v. Mersey Docks & Harbour Board 
(1887), 19 Q. B. D. 123. 

Anruttations : — Refd. The Rutland (189G), Go L. J. P. 91 ; 

Mersey Docks Ac Harbour Board r. Twigpe (1898), G7 

L. .1. Q. B. COl. Mentd. Walker r. York Corpn., {1900] 

1 K. B. 724. 

8597. Vessel trading inwards.] — Mersey Docks 
A Harbour Board v. Henderson Brothers, No. 
8596, ayiie. 

Sub-sect. 3. — Duties of Master of Vessel. 

See Harbours, Docks A I^ers Clauses Act, 1847 
(c. 27), ss. 35-38. 


Sub-sect. 4. — Duties of Owner of Goods. 

See Harbours, Docks A Piers Clauses Act, 1847 
(c. 27), ss. 39, 42, 43. 

8598. Meaning of “ owner — Vendor delivering 
goods on board vessel.] — One who delivers goods 
on board a vessel provided by the purchaser is 


not the “ owner ** or the “ shipper ” within Ribble 
Navigation Act, 1863 (c. clxx) A Harbours, Docks 
A Piers Clauses Act, 1847 (c. 27), so as to bo liable 
to an action for the tolls imposed by Ribble 
Navigation Act, 1853 (c. clxx), s. 71. — Ribble 
Navigation Co. v. Hargreaves (1856), 17 C. B. 
385 ; 25 L. J. C. P. 97 ; 26 L. T. O. S. 259 ; 139 
E. R. 1122. 


Sub-sect. 5. — ENFORCEMENr. 

See Harbours, Docks A Piers Clauses Act, 1847 
(c. 27), ss. 42-46, 48. 

Distress.] — See Distress, Vol. XVIII., p. 427, 
Nos. 1648-1653. 

8699. Action — Against master.] — London 
Corpn. v. Hunt (1681), 3 Lev. 37 ; 83 E. R. 
505, Ex. Ch. 

Attnoiatiovft : — Apld. Jenkins v. Harvey (ISIk')), 2 Cr. M. & R. 
.S93. Refd. Nottintchain Corpn. r. Jiambert (1738), 
Willes, 111 ; Stafford Corpn. r. Till (1827), 4 Biiuf. 75, 
Mentd. Fishmonger ’s Co. r. llobertson (1843), 6 Man. & Cl. 
131. 

8600. In name of clerk to commissioners.] — 

Where, by a navigation Act, certain rates A duties 
were imposed on coals, etc., landed within a certain 
district, to be paid to comrs. ihei’ein named ; A 
the comrs. were empowered to sue in the name 
of their clerk for the time being for “ any penalty 
or sum of money due or payable by virtue of the 
Act ” : — Held : an action of debt might be brought 
in the name of the clerk for arrears of rates A 
duties ; although, by another clause, a power was 
given of detaining A selling the vessel A goods in 
case of neglect or refusal to pay the rates A duties. 
—Goody r. Penny (1842), 9 M. A W. 087 ; 11 
L. J. Ex. 289 ; 152 E. R. 290. 

Annotations : — CoDSd. Sinlth r. CarlwTight (1851), 6 Exch. 
927. Refd. PhJlllpH i*. Williams (1901), 18 T. L. R. 223. 

8601. Although other remedy available-- 

By sale of vessel A goods.] — G oody v. Pp:NNy, 
No. 8600, ante. 

Limitation .] — See Limitation of Ac- 
tions, Vol. XXXII., p. 395, No. 755. 

8602. Wrongful seizure of rigging by harbour 
master — Liability to attachment.] — An attachment 
decreed against a harbour master for seizing A 
carrying off for non-payment of harbour dues 
portions of the rigging of the ship whilst in the 

1 custody of the officer of tlie ct. — The Haumonik 
1 (1841), 1 Wm. Rob. 179 ; 6 L. T. 915 ; 166 E. R. 
540. 


Sub-sect. 6. — Disputes. 

See Harbours, Docks A Piers Clauses Act, 1847 
(c. 27), ss. 40, 41, 46. 

8603. Agreement with railway company — Right 
to use pier on payment of statutory tolls — Whether 


part XXL sect. 5, SUB-SECT. 6. 

k. Summary proceedings .] — The half 
yearly harbour & light rate impoHed 
on all registered ships by Navigation 
Act, 1901, h. 61, may be recovered 
against the owner by summary pro- 
ceedings iK'fore justices under sect. 168. 
—Ax p. Brown (1913), 13 S. R. N. S, W. 
640 ; 30 N. S. W. W. N. 162.— AUS. 


1. Top wharfage — What must be 
proved .] — In order to recover top 
W’harfage, pltf. must aver & prove 
affirmatively that thcf wharf waa 
‘ prox*erly planked or timbered on the 
surface, & this is not proved by evi- 
dence that the wharf was In good 
order. — MoLF/iU v. Yeateh (1861). 
10 N. B. R. (.0 All.) 168.— CAN. 


m. ActUm should he in corpr/raie 
name. J— A harbour Sc road joint stock co. 


by its charter, 1 6 Viet. c. 1 4 1 , had power 
to levy tolls on goods landed or shipped 
within certain prescribed limits ; & 
the harbour, roads, wharves, & all the 
real estate wore to be vested In the 
CO. & their successors for over. The 
CO., finding it necessary to rntge. the 
harbour, tolls, etc., did so under autho- 
rity of their charter, & the rotgeo. fore- 
closed the security, entered into posses- 
sion, & leased to pltf., who sued 
deft., owner of a wharf within the 
statutable limits of the harbour, for 
toll on goods shli^ped or landed on such 
wharf : — Held : pltf. could sue only 
In the corporate name ; Sc a nonsuit 
was therefore directed. — Whiteside v. 
Bkllchamber (1872), 22 C. P. 241.— 
CAN. 

n. Right to maintain action as well as 
distress.]— 'B y 3 Vlct. o. 33, pltfs. were 


incorporat<Ml, & were dcclansd to bo 
capable of contracting &c being con- 
tracted with, suing & being sued, etc. 
They wore also authorised to cou- 
stnict a hariiour, to Impose charges 
for the use thereof, & te demand 
& recover such charges. It was 
further enacted that if any person 
should neglect or refuse to pay the 
tolls or dues, pltfs. might doiain the 

g oods on which the tolls or dues wore 
ue Sc payal)le, until such tolls should 
bo paid : — Held : pltfs. were not oon- 
flnod to the remedy by way of distress, 
but could also ihaintaln an action. — 
Bronte Harbour Co. r. White (1873), 
23 C. P. 164.— CAN. 

PART XXL SECT. 5, SUB-SECT. 6. 

o. Right to recover overpayment .) — 
Where pltf. agreed with a harbour eo. 
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Part XXL — ^Harbours, Docks and Piers. 


injunction granted to restrain obstruction.] — The 

proprietor of a pier erected under the powers of 
an Act of Parliament, which were to be exercised 
during a certain limited period, was authorised 
by the act to demand certain specified tolls for 
the use of the pier when completed. By an 
agreement between him & a railway co., he agreed 
to complete his pier at a considerably earlier 
time than he was bound to do by the Act, & the 
co. agi’eed to complete a branch railway to the 
pier by tlie same time ; but the agreement con- 
tained no stipulations as to opening the pier or 
railway, or as to the terms on which the pier was 
to be used. The owncT of the pier completed it 
accordingly, but refused to permit the railway 
CO. to use it, except upon terms to which the co. 
declined to accede. The ct. refused to grant on 
motion an injunction restraining the owner of 
the pier from obstructing the use of it by the co. 
at the statutory tolls. — Furness By. Co. v. 
Smith (1847), 1 I)e 0. & Sm. 299 ; 63 E. R. 1076. | 

8604. Agreement with purchaser —Construction.] 
— Tf.nnant V. Swansea Harbour Trustees 
(1886), 3 T. L. R. 128 ; on appeal (1887), 4 T. L. R. 
174, C. A. 

8605. Rates revised under invalid regulations — 
Action to recover excess — Whether maintainable.] 

— By defts.’ Acts of Parliament, all vessels enter- 
ing into or leaving their docks are liable, accord- 
ing to the tonnage burden thereof, A are compelled 
to pay certain fixed dues to defts. By Merchant 
Shipping Act, 1854 (c. 104), s. 26, whenever the 
tannage of any ship has been ascertained re- 
gistered in accordance with the provisions of that 
Act, same shall thenceforth be deemed to be the 
tonnage of such ship, & be r(*peated in every sub- 
sequent registry thereof, unless any alteration is 
made in the form or caxiacity of such ship, or 
unless it is discovered that the tonnage of such 
ship has been erroneously computed ; & in either 
of such cases such shiyi shall be remeasured, & 
the tonnage dek'rmined & registered according to 
the rules in that Act contained. By sect. 27 re- 
measurement may be made upon desire of the 
shipowner. By sect, 29, the Oomrs. of Customs 
ar<i empowered to make cei'tain modifications & 
alterations in the tonnage rules prescribed by the 
Act. Under that sect, the Comrs. of Customs in 
1860 made regulations, which had the effect of 
increasing the registered tonnage of pltf.’s ships. 
In 1865 these regulations were, by the Exch. 
Chamber, declared to be contrary to the Act of 
l»arli ament, & invalid. This action was brought 
to recover the excess of rates paid in .accordance 
with these invalid regulations, over the amount 
which would have been due under Merchant 
Shipping Act, 1854 (c. 104) : — Held : the action 
could not be maintained. — Moss v. Mersey 
Docks &; Harbour Board (1872), 26 L. T. 425 ; 
20 W. R. 700 ; 1 Asp. M. L. C. 274. 


vSuB-SECT. 7. — Mortgage of Rates and 
Tolls. 

8606. Appointment of receiver — Rights of Judg- 
ment creditor.]— An order made in a nitgee. s 
suit, appointing the chairman of the trustees of 
the Birkenhead Docks receiver of the rates, tolls, 
&; property, with powers to defray the expenses 
of carrying on the undertaking, following the 
form in PotU v. Warwick & Birminffham Catial 


Co, (1853), Kay, 142, supported ; & a judgment 
creditor of the trustees restrained from proceeding 
against the rates 4fe tolls due to the trustees by 
attachment & execution under C. L. P. Act, 1854 
(c. 125), ss. 60-67. — Ames v, Birkenhead Dock 
Trustees (1855), 20 Beav. 332 ; 24 L. J. Ch. 
540 ; 25 L. T. O. 8. 121 ; 1 Jur. N. S. 529 ; 3 
W. R. 381 ; ,52 E. R. 630. 

AnruHutiom : — Refd. G. S. & W. Uy. v. Corry & Turquand 

(1867), ir> W. It. 0.^0 ; He Manohoster & Milford Ry., 

Ex p, Cambrian Ry. (IHSO), 14 Ch. D. 045 ; Davies v. 

Thomas, [1900] 2 Ch. 462. 

8607. Rates & tolls altered subsequently to mort- 
gage — Whether rights of mortgagees affected.] — 

By virtue of an Act of Parliament certain mtges. 
were granted by harbour trustees of the tonnage 
rates & duties of the harbour. By subsequent 
Acts of Parliament the rates & dues had been 
altered & changed in substitution of the rates & 
duties so mortgaged : — Held : the present rates & 
dues were virtually mortgaged ; the subsequent 
Acts of Parliament not extinguishing the mtgees.* 
rights or remedies, & decree for account & pay- 
ment of principal & interest accordingly. — Postle- 
THWAITE V. MaRYPORT IIARBOUR TRUSTEES (1869), 
20 L. T. 138. 

Whether assignment “ land »*~Withln Mortmain 
Act.] — See Charities, Vol. VIII., p. 270, Nos. 
349,' 350. 


Sect. 6.— PROVISION FOR MANAGEMENT OF 
HARBOUR. 

See Harbours, Docks &; Piers Clauses Act, 1847 
(c. 27), ss. 71, 73, 83. 

8608. Emptying ballast — 19 Geo. 2, c. 22.] — 

To unload the ballast of a ship in haven, into a 
hopper, that it may be conveyed out, & cast into 
the ocean, penal bv above Act, — Brucklebank v. 
Smith (1758), 2 Keny. 358 ; 2 Burr. 656 ; 96 
E. R. 1209. 

8609. Obstruction — On harbour side — Boats.] — 

By a local Act, any person who shall place etc., 
on any space of p^round immediately adjoining^ to 
the haven, & within the space of 10 feet from high 
water mark any goods, materials, or articles what- 
soever so as to obstruct ‘the free At commodious 
passage tlirougli & over the same, sliall forfeit & 
pay any sum not exceeding, etc. Applt. placed 
three boats on the space of ground immediately 
adjoining the liaven & within the space of 10 
feet from high water mark, so as to obstruct the 
free & commodious passage, through ic over the 
same. There was no public right of passage oyer 
tlie space of ground, & it was occupied applt. ; 
—Held: applt. could not be convicted, as the 
provision could only apply to cases where public 
ricrlit of passage existed.— Harrod v. \Vorship 
( 1861), 1 B. & S. 381 ; 30 L. J. M. C. 165 ; 25 
J. P. 581 ; 8 Jur. N. S. 153 ; 9 W. R. 865. 

iMwintUm : -Consd. A.-G.& Great Yariuouth Port & Haven 
Comrs. V. Harrison (1920), 85 J. P. 54. 

g01O. Private railway.]— By a special 

Act of 1840 trustees were appointed for the 
management of a certain harbour. , • . , 

Sect. 53 of the Act authorised the lord of the 
manor, or the owner of land situate witl^ or 
adjoining to the harbour, amongst other tmng^ 
to lay down railways over the quays, ro^, & 
works, but so as all such railways should be con- 
structed of such height & in such form as should 
not in any manner impede or interrupt the general 


for tho admission Into their harbour 
of certain property of pltf. for a fixed 
sum, loss than the 
might have olaimod under thoir charter, 


but they afterwartls refused to ftbow 
the property to ho removed without 
tho payment of their usual harbour 
duos:— ReZd; pltf. might recover 


back tho overplu8.-MAMH v. Port 
Hope Harbour CJo. (1840), 6 O. S. 
100.— CAN. 



Shipping and JiJavigation. 
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Sect. 6. — Provision for management of harbour. 

Sects, 7 <fc 8 ! Svb^sects. 1 <fe 2, ^.] 

public traffic of the port, or the free passage to 
& from the same ; railways so to be erected or 
made were, subject to the aforesaid restriction, 
to be wholly excluded from the jurisdiction of the 
trustees, & be the private property & for the sole 
& exclusive use of the pei*son or persons upon 
whose land the same shoiud stand or be placed, & 
his or their assigns. The lord of the manor was 
the owner of lands adjoining the south side quay 
of the harbour. 

Tenants of the lord of the manor having pro- 
ceeded to lay down two lines of railway from their 
works along the south side quay, an action was 
brought by the trustees of the harbour to restrain 
them from constructing such railway, on the 
ground that they would impede the general public 
traffic of the port : — Held : the main object of 
the Act was to benefit the persons frequenting 
the harbour ; & any railway laid on the south 
side of the quay must be constructed in such a 
way as not by its construction, or its natural & 
necessary user, in any manner to impede the fair 
public traffic of the port. — I^o^vTHER ih Curwen 
(1887), 58 L. T. 168 ; 4 T. L. R. 118 ; affd. (1888), 
4 T. L. R. 633, C. A. 

8611. Boundary fence.] — A local Act 

forbade the making of any “ building or erection ** 
on any wharf in a certain haven or within ten feet 
of the head of the wharf : — Held : a boundary 
fence erected along the side of the wharf was not 
a “ building or erection ” with'n the meaning of 
the Act. — A.-G. & Great Yarmouth Port & 
Haven Comrs. v. Harrison (1920), 89 L. J. Ch. 
607 ; 85 J. P. 54 ; 18 L. G. R. 740, C. A. 

8612. Outside harbour — Mooring vessel — 

Sufficiency of notice to remove obstruction.] — By 
West India Docks Act, 1831 (c. lii), s. 101, a 
penalty is imposed on every master or person in 
charge of any ship, lighter, etc., who places or 
suffers it to remain in the river Thames \^dthin 
200 yards of any of the dock entrances, unleas for 
the purpose of coming into or going out of the 
docks ; & every master, etc., of any ship, barge, 
etc., so placed within such distance who does not 
immediately remove it from within such distance 
“ on being thereunto required by the dockmaster 
or dockmasters ” is made liable to a fine for every 
hour that “ such obstruction shall remain after 
such requisition made.'* 

Notices requiring the removal of vessels from 
within the prohibited distance w ere signed before- 
hand in blank by the dockmaster, &, upon a vessel 
mooring within that distance, the date & the name 
of tlie vessel were filled up by the lockman, w’ho, 
if the person in charge refused to move, served 
him with the notice without consulting the dock- 
mastcir as to tiie removal of that particular vessel ; 


— Held: (1) the notice, although onlv signed ir 
blank by the dockmaster & filled in by his sub- 
ordinate, was a good requisition by the dock- 
master ; (2) in order to constitute an offence 

under the sect, there need not be an actual or 
imminent obstruction to any particular ship or 
to the traffic generally, a vessel moored within 
the prohibited distance constituting, if not re- 
moved upon notice, an obstruction within the 
meaning of the sect. — Duckham r. Gibbs, [IfiOO - 
1 Q. B. 394 ; 69 L. J. Q. B. 127 ; 48 W. R. 239 ; 
44 Sol. Jo. 103, D. C. 

8613. Necessity for actual or 

Imminent obstruction of traffic.] — Duckham v. 
Gibbs, No. 8612, ante. 

Removal of wreck.] — See Part XIV., 

Sect. 6, ante. 

8614. Emptying refuse — What amounts to refuse 
— Mersey Docks.] — By sect. 85 of the Mersey Dock 
Acts Consolidation Act, 1858 (c. xcii) it is an 
offence for any person to throw or empty any bal- 
last, rubbish, dust, ashes, shingle, stones, or other 
refuse or things into any dock, or to do any other 
act to prejudice any of the works of the Mersey 
Dock Board. 

An information was laid by rosp. against appli. 
under the above sect, on the ground that appit., 
the master of a steamship which was berthed in 
a dock at B., had pumped from the engine room 
bilges into the dock water mixed with common 
petroleum. The justices who lieard the informa- 
tion convicted appit, ; — Held : thc^ justices were 
right in holding that the word “ refuse,'* as used 
in sect. 85 of the Act, was not confined to solid 
matter of a character similar to thosti things 
specifically mentioned in the sect., but included 
matter of any kind, solid, or liquid, which might 
be prejudicial to the works of th(^ docks. — Gray 
V. Heathcote (1918), 88 L. J. K. B. 358; 119 
L. T. 84 ; 82 J, P. 211 ; 16 L. G. K. 557, D. C. 

Provision against discharge of oil in harbours.] — 
See Navigable Waters Act, 1922 (c. 39). 


Sect. 7. —BUOYS, UGHTS, BEACONS, ETC. 

See Harboiu*8, Docks, & Clauses Act, 1817 (c. 27), 
ss. 16-19, Ilf 78 ; Harbours Transfer Act, 1862 
(c, 09), 8. 5. 


Sect. 8.— MANAGEMENT OF VESSELS IN 
HARBOURS. 

Sub-sect. 1. — In General. 

Sec Harbours, Docks, & Piers Clauses Act, 1847 
(c. 27), 88. 59-01. 

8615. Mooring vessel — Head rope must be 
fastened to shore — Not to head of another vessel.] — 

The Atlas (1846), 7 h. T. 286. 


PART XXL SECT. 7. 

p. Right of harbour aulhorUy — 
To remove lighta dt close harbour .] — 
Sweeney v. Port Burwell Harbour 
COMBH. (1869), 19 C. P. 376.— CAN. 

a. Ancluir of dredge placed in 
public harbour — IhUy to place buoy to 
mark it .] — By the first count of the 
declaration. It was allcKcd that the 
master of a Govt, dredge placed the 
anchor of the dredge In the main 
channel of a public harbour, with the 
fluke of the anchor sticking up, & so 
left It for an unreasonable length of 
time without placing any proper buoy 
or signal to mark the place of the 
anchor, & without taking any proper 
moans to guard against accidents to 
yes^ls navigating the harbour, Sc 
that pltf. B mariners having occasion 


to pass out of tho said harbour with 
pltf.’s vessel, without any default on 
their part, ran upon the anchor & 
injured the vessel ; — IJrM : the count 
desciilKjd a good cause of action, that 
tho master of tho dredge should have 
placed a buoy to the anchor to warn 
vessels navigating the harbour.— 
Lunt V. hijOYD (1881), 21 N. B. R. 
(f) P. & B.) 202.— CAN. 


r. Oovemmmi letting use of float- 
ing dock — Liability aa to safety of 
access — Placina of buoy — Concealed 
danger outside huoy — Implied tvarranty. J 
— If a Govt, lets for hire tho use or a 
floating dock approachable by an 
ample fairway, & in tho same bay in 
whloh the dock is moored places a 
buoy to mark a shoal, there is not 
thereby created any contractual 
gruarautee on Its part to tho owner of 


a vessel procoedlug to tlie dock for 
rexiairs against a danger such as an 
unknown concttaled rock which though 
lying outside tUc^ buoy is not in proxi- 
mity to or in tho ordlnaty line of 
approach to the <look.~~ Scuutton 
Sons & Cc^. v. A.-G. for TuiNinAi), 
11921 J 1 W. W. R. 386, P. C.— CAN. 

t. Liatnlily of harbour authorities — 
Misleading system of hmyingvsed .] — 
Ancitor Link v. Dundee Harbour 
Trurtek-*, The Oirtashia, Kli.krman 
Lineh V. Dundee Harbour Thuateeh, 
The City of Naples, 11922J 8. C. 
(H. L.) 79 ; 68 He. L. R. 440 ; [19221 
S. L. T. 137.— SCOT. 


PART XXL SECT. S, SUB-SECT. 1. 

a. Obstructing navigation — RighiB o, 
vessels lying at whahes .] — The S.S. 



Part XXL — Harbours, Docks and Piers. 


971 


8616. Superoesslon ol private & local rights 

— ^By statutory provisions.] — Harbours, Docks, & 
Piers Clauses Act, 1847 (c. 27), s. 03, which imposes 
a penalty upon the master of any vessel who shall 
without the peiinission of the harbour master 
moor same in the entrance, or within the pre- 
scribed limits, of any dock or harbour, & who 
shaU not remove same upon notice, overrides & 
extinguishes all local & private rights of property 
therein. — Gardner v. Whitpord (1858), 4 C. B. 
N. S. 666 ; 23 J. P. 358 ; 140 E. R. 1253. 

8617. Claim as of right — As member of 

public.] — The right of the public to the use of the 
waters of a navigable harbour is limited to user 
for the purposes of navigation & fishery & matters 
incidental thereto, & any right of navigation 
claimed over such waters must be a right incidental 
to the navigation of the person claiming it, & not 
a right incidental to the navigation of othei-s. 

A claim by colliery owners of a right as members 
of the public to moor in a public harbour a coal 
hulk for the purpose of supplying coals therefrom 
to merchant vessels entering the harbour is a 
claim of a right not incidental to navigation 6c is 
bod in law. — Denary & Cadeby Main Collieries, 
Ltd. V, Anson, [1911] 1 K. B. 171 ; 80 L. J. K. B. 
320; 103L. T. 349; 26 T. L. R. 667 ; 54 Sol. Jo. 
748 ; 11 Asp. M. L. C. 471, C. A. 

Authority of harbour master.] — See No. 

8714, post. 

8618. Allowing vessel to remain unattended — 
Penalty— Dumb barge— Whether “ vessel ** within 
private docks Act.] — A “ dumb barge,” a river 
craft which is simply propelled by means of oars, 
& having no rigging or other equipment is not a 
“ vessel ” within the London & St. Katherine 
Docks Act, 1864 (c. clxxviii), ss. 100 & 101, 
notwithstanding the definition of the word 
” vessel ” in Harbours, Docks, & Piers Clauses 
Act, 1847 (c. 27), s. 3, & consequently, the ow ner 


remove her to the western pier, & to strike his top 
gallant masts, etc. On the master’s refusal to 
obey the order, he having left the vessel with only 
three persons on board, the dockmaster removed 
her to the western pier, where during a gale she 
broke from her moorings & did considerable 
damage to the wharf : — Held : (1) by the regula- 
tions the dockmaster had a discretion to exercise 
for the welfare of all ships entering the harbour, 
& the master was bound to obey the order & 
assist in the removal of his ship, even though if the 
interests of the ship alone were to be considered, 
such removal were injudicious ; (2) as a matter of 
fact, the damage was caused by the negligence of 
the master, & his refusal to obey the orders of the 
dockmaster ; &, consequently, the vessel was 

liable for such damage.— The Excelsior (1868), 
L. R. 2 A. & E. 268 ; 37 L. J. Adm. 54 ; 19 L. T. 
87 ; 3 Mar. L. C. 151. 

Annotaiiona : — Genrrally , Mentd. Tui’uer v . Mci-soy Docks 

& Harbour BoHrd, The Zeta, [1892] P. 285 ; The 

Normandy, [1904] P. 187. 

8620. .] — The T., a screw steamer, was 

approaching a lock loading from a basin into a 
dock at the time when two paddle tugs were coming 
out. The first tug passed out safely. The master 
of the second thought tliat there was not room to 
pass between the T. 6c the lock wall, 6c stopped. 
The harbour master, whose orders he was bound to 
obey, ordered him to go ahead, & at the same time 
ordered the T. to go astern. Tlie T. reversed her 
engines, but only sufficiently to keep her stationary, 
as the wind 6c tide were drifting lier towards the 
lock. A collision took place between the port 
sponson of the tug 6c the port bow of the T . ; — 
Held : the tug was not to blame, because (a) an 
incoming ship should give w^ay to an outgoing 
ship ; (6) the master of the tug was bound to obey 
the order of the harbour master to go ahead ; (c) 
the T. had disobeyed the order to go astern. — 
Taylor V. Burger (1898), 78 L. T. 93 ; 14 T. L. R. 


is not liable to a penalty for allowing her to reniain - a m t r •mA 11 L 

in the docks reflated 0^00^* dc. CUossc. 

any person on board. — H kdoks v. ].iONDON & fc»i. 

8621. Or his deputy or assistants.] — T he 


Katharine Docks Co. (1885), 16 Q. B. D. 597 ; 
55 L. J. M. C. 46 ; 54 L. T. 427 ; 50 J. P. 580 ; 


, [1007] 


34 W. R. 603 ; 
539. 


2 T. L. K. 167 ; 5 Asp. M. L. C. 


Sub-sect. 2. — The Harbour Master. 

A. Authority. 

See Harbours, Docks, 6c Piers Clauses Act, 1847 
(c. 27), ss. 2, 52, 53, 56-59, 62-65, 68, 83. 

8619. Duty of vessels to obey order of harbour 
master.] — By the regulations relating to Falmouth 
harbour, ” masters 6c persons in charge of vessels 
arc to cast off & remove them whenever requued, 
6c in the event of neglect or refusal to do so, they 
will be removed by the dockmaster. Vessels are 
to strike their yards & masts, if required.’ ihe 
master of a vessel which had been moored at the 
eastern pier was desired by the dockmaster t-o 

M. A. ISlarr, while procoetUng down 
tbo harbour of Halifax, came into 
coUlBlon with tho achoonor Kdiih 
Wii t. Tho schooner was lying at a 
wharf in such a position that the bow - 
sprft & Jlbboom projected some 25 
beyond tho end of the wharf, thereby 
vlolatlngthe Harbour rtgulalions. fhe 
collision would probaWy 
occurred but for another Hchoonor 
which had boon lying outside the 
Jidith Wier, & whlcli, just previous 
to tho oolllslon. had broken ^ 

thus nanwod the ohaunel down 
which the steamer had to Paf s HeW . 

nevortholoss that as the 
Wicr*8 position was ooutrary to the 


MYvSTERY, No. 8713, post. .n 

8022. Disregard of orders — When Justlnea.J 

Reney V . Kirkcudbright Magistrates, No. 

8670, post. 

8623. Limitation of authority— Disregard of 
orders — Persons on vessel more familiar with local 
circumstances.] — Reney v. Kirkcudbright 

Magistrates, No. 8670, po.sf. a 

8624. Authority to order ship to leave.] A 

steam vessel, ready to proceed to sea, was stopped 
bv tlie dock officials in the entrance to the Prince s 
Dock, livorpool, 6c then told by the dock master 
she might go, but warned to look out foi a tow 6c 
hvi 1 ngs coming down the river. The steam vessel 
came into collision with the tow 6c one of her tugs. 
In an action by the ownere of the tow against the 
owners of the steam vessel for the damage sus^ 
tained, & by the owmers of the steam vessel against 

the ciU of St. John have no exclusive 
right to oxaiTdue hatches of vessels 
arriving at the port so as to entitle them 
to fees for tho servicts paid to an out - 


harbour rogulations, she sbould bo ] 
liable for all dainuges to .ho J. 
Starr, with costs of fuit.— iHR kDiiil 
WiEU (1879), Y. A. D. 237.— CAN. 

u — A vessel lying at 

a wharf is bouud to use reasonable 
exertions to allow another vessel, lylnK 
at an inside berth, to pt into the 
stream when she has completed loading. 
On failure to do so damages ait ro- 
coVorable for the delay ca.«rd.- 
McNeil u. Jones (im), 26 N. b. K. 
(U R. & G ) 299.— CAN. 

0. Hiaht of pofhvardcns to 
Aa?cAcs.l— rortwardons appointed by 


385 ; 


3 N. B. Eq. Rep. 175.— CAN. 


d. Duty to preserve vessds loading 

L^ingstonia S.S. Co., Ltd. v. 
Clyde Navigation Trustees, [1928] 
S. C. 270.— SCOT. 

e. Stag Link v. 

Bay Harbour Board 22 S. 0. 

619 ; 16 C. T. R. 615 ; 2 Buch, A. C. 
325.— S. AF. 
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Sect, 8. — Managenwnl of vessels in harbours: Sub- 
secL2,J,di:B, Sect, 9>] 

the dock board for negligence in ordering the 
vessel to proceed out into the river when the dock 
officials knew or ought to have known that it was 
not^ safe for her to do so : — Held : the action 
against the dock board failed > for, though under 
Mersey Dock Act, 1858, s. 49, a dock master may 
order a ship to leave the premises of the dock 
board, he had not exercised that power. — The 
Sunlight, [1904] P. 100 ; 73 L. J. P. 25 ; 90 
L. T. 32; 9 Asp. M. L. C. 509. 

Anrwt^iot^ The Llauelly, [1914] P. 40; The 

Gulf of Suez (1921), 125 L. T. 653. 

8625. Place & method of mooring vessels.] — 

East London Harbour Board v. Caledonia 
Landing, Shipping & Salvage Co., Ltd., East 
London Harbour Board v. Colonial Fisheries 
C o., Ltd., No. 8714, post , 

8626. Validity of directions.] — The clerk to the 
Fowey Harbour Comrs. served formal directions 
of the harbour master on pltfs., who were the 
owners of a number of vessels in respect of which 
pilotage was not compulsory; & the masters of 
several of these vessels, on arrival in the harbour, 
were served by the harbour master with copies of 
these directions, which provided that between 
sunrise & sunset the vessels should not proceed 
up the harbour at a pace exceeding three miles 
per hour ; that between sunset & sunrise they 
should anchor in a certain defined position ; that 
thev should not at any time proceed above a place 
in the harbour known as IVime Cellars without 
the sanction of the harbour ma^^ter ; A; that they 
should not at any time be moved within the limits 
without previously notifying the harbour master ; 
unless in any of the four cases they had a qualified 
pilot on board. 

Pltfs. claimed a declaration that the directions 
were invalid & unenforceable : — Held : although 
there might be circumstances under w^hich a 
harbour master could give directions under 
Harbours, Docks & Piers Clauses Act, 1847 (c. 27), 
s. o2, operative for more than the specific occasion, 
the directions in question constituted an indirect 
attempt to render pilotage compulsory, &, taken 
as a whole, were in the nature of general directions 
which could only be m£^e by bye-law under sect. 83, 

& subject to confirmation in the manner prescribed 
for bye-laws ; & accordingly they were invalid & 
unenforceable. — Hughes (Richard) & Co. v, 
Fowey Harbour Comrs., The Guelder Rose, 
[1927] P. 1 ; 96 L. J. P. 42 ; 136 L. T. 226 ; 17 
Asp. M. L. C. 178, C. A. 

B, Liability for Accident, 

See Harbours, Docks & Piers Clauses Act, 1847 
(c. 27), ss. 52-83. 

8627. Liability of harbour master — Negligence in 
conducting ship into harbour.]— By 2 Will. 4, c. 67, 
the CO. of proprietors of the H. Wet Docks were 
empowered to appoint such officers as to them 
should seem meet, & to remove ballast from & out 
of ships entering the port of H., demanding & 
taking payment for every ton of ballast so re- 
moved ; A by the same Act power was given to 
any per8(m appointed, in pursuance of the Act, 
to act as dock master, to regulate & direct the 
placing & mooring of sliips in the docks, & a penalty 


is imposed on all persons refusing or resisting the 
orders of the dock master ; — Held : where a 
Dutch ship was moved by a steam tug, under the 
directions of the harbour master, & such ship, 
the ballast having been taken out by order of the 
harbour master, fell over & sunk the tug, the 
owners of the Dutch ship were not responsible for 
the damage. — The Dragon v. The Broeder 
Trouw (1852), 6 I^. T. 915 ; sub nom. The 
Broeder Trow, 17 Jur. 94. 

8628. Unsafe entrance to dock.] — The 

Eagle, Wright v, Pearn (1859), 0 L. T. 916. 

8629. Damage through grounding — ^Mis- 

representation by captain as to type of ship.] — 
In an action against a harbour master for loss of 
the cargo of a foreign merchant vessel, caused by 
injury to the vessel through her “ heeling over ” 
upon “ taking the ground in the harbour, it 
being admitted that the master brought her in 
in order to “ take the ground ; ” & that, being 
sharply built, she could not safely do so, unless 
there was mud of a sufficient depth & strength to 
support her, & the case for pltf. being, that at a 
certain spot there was such mud, but that the 
vessel took the ground before she could get there, 
owing to there not being sufficient depth of water 
for a vessel of her draught : — Held : the question 
of negligence on the part of deft. W’ould dei)end 
upon the knowledge or information he had of the 
build &; draught of the vessel, Ac, in the absence 
of knowledge on his part, it w'as the duty of the 
captain to inform liim, &, as it was materially 
misrepresented to him by Jthe captain, he was not 
responsible for the result.— Lloyd v. Iron (1865), 
4P. &F. 1011. 

8630. Change of berth — Action of harbour 

master not proximate cause of damage.) — After 
loading a cargo at a crane berth in Ayr Harbour 
on a Dec. evening, the master of a stoamsliij). 
influenced by a falling barometer an increasing 
gale from the East South East, wdth rain, resolved 
to remain in harbour all night. As the loading 
berth was required by another vessel, the harbour 
master ordered liim to remove, & supplied him 
with a berth in the dock ba.sin, which was safe 
except from a storm from tlie West or North 
West. According to the experience of the past 
there was a probability that under the existing 
conditions of tlic weather the wind would veer to 
the West. During the night it did so veer & blew 
a gale of extraordinary severity, which resultc‘d in 
damage to the steamship, & to most of the othcu* 
vessels in the harbour. 

In an action of damages by the owners of the 
steamship against the harbour trustees, on the 
ground that the harbour master had wrongfully 
directed the removal of the vessel to a berth which 
was known to be unsafe : — Held : tlie damage 
was due to the extraordinary violence of the storm, 
& not to any fault on the part of the harbour 
master in fixing the berth, & the defenders were 
not liable. — Niven v, Ayr Harbour Trustees 
(1897), 25 R. (Ct. of Sess.) (II. L.) 42. 

8631. Liability of ship — Accident resulting from 
obedience to order of harbour master — Ship bound 
to obey harbour master.] — The Dolphin v . The 
Economy (1855), 6 L. T. 915. 

9632. ,] — Whore the master & crew 

are bound by statute to obey the directions of a 
harbour master in going into dock, &> a collision 


PART XXI. SECT. 8, SUB-SECT. 2.— B. 

8632 i. Liut/iWu of ship — Accident 
resulhnff from obedience lo order of 
harbour muster,] — The captain of a ship, 
not ^sintered in Sydney, Is not llalue 
for damage done lo another veBHel by 


an anchor idaced In the fairway, to 
which the ship has been moored by the 
direction of the Harbour Master, in 
the execution of his duty, under Port 
Act.— Paterson v, Knioht (1849), 
1 Loggo, 497.— AUS. 


863211. .]"lf the captain 

of a vosRol Jh obliged to take up any 
position In harbour which the harbour- 
master may think proper to point out, 
In the event of a collision with another 
voBsol he will not bo held liable for the 
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IS occasioned by the ship being conducted according 
to the harbour master’s directions, the ship is not 
liable in the Admlty. Ct.— -The Bilbao (1860), 
Lu^. 149 ; 3 L. T. 338 ; 1 Mar. L. C. 5 ; 167 
E. R. 72. 

Ar^taiiona Distd. The Cynthia (187C), 2 P. D. r>2. Aold. 
Th« My8te^ 11902] P. 115 Mentd. Evcrard v. KonSall 
^ ^ (No. 2) (1884), 

a 1 . U* DO, 


8688. Refusal to obey harbour master.! — 

The Excelsior, No. 8619, ante. 

8684. .]— Taylor v. Burger, No. 

8620, ante. 


Sect. 9.-— METERS AND WEIGHERS AND 
MASTER PORTERS. 

See Harbours, Docks & Piers Clauses Act, 1847 
(c. 27), ss. 82, 83. 

8685. Duty of lessee of wharf — To employ meter 
of harbour authority.] — The Mayor & Corpn. of 
Portsmoutli were, under an Act of Parliament 
passed in 1839, entitled to the right to take certain 
dues in respect of vessels lading or unlading upon 
or from the wharves of the harbour ; a subsequent 
Act passed in 1868, giving the corpn. additional 
powers, & conferring upon them the exclusive 
appointment regulation of meters & weighers 
within the harbour, & incorporating Harbours, 
Docks Piers Clauses Act, 1847 (c. 27), ss. 81, 82. 
The corpn. thereupon made certain bye-laws for 
the appointment, government, payment of 
meters. In 1807 the corpn. granted a lease to B., 
tlirough whom resp. claimed, for nine hundred 4^ 
ninety-mne years of certain premises, in which 
there was a proviso that all such goods, wares, ^ 
merchandise as shall be proved to be bond fide, the 
sole property of B., his exors., administrators, or 
assigns, who shall be legally & beneficially entitled 
to the premises when such goods, etc., shall be 
landed, shipped, or unshipped, brought to, carried, 
or laden to upon, or from certain premises in tlie 
harbour mentioned shall be freed & discharged from 
all wliarfage, cranage, petit customs, other duties 
usually paid at any time or times heretofore, or 
which at any times hereafter during the respective 
terms shall become due or payable to the mayor, 
aldermen, or burgesses, llesp. unloaded a cargo 
of coals at the premises in the harbour in question, 
for his ow'n use, did not employ a corpn. meter : 
— Held : ho was under no legal obhgation to 
employ such metier. — ’\V"hitin(j w Carpenter 
(1871), 24 L. T. 576 ; 35 J. P. 597. 

8686. Metage performed aboard or on shore — 
Liability for expenses.] — By charterparty it was 


agreed that a ship should load a cargo of oats, & 
proceed to a safe port on the East coast of Great 
Britain, etc., & there “ deliver same always afloat 
on being paid freight,” at certain rates per quarter 
of oats discharged. “ The cargo to bo brought to 
& taken from alongside at charterer’s expense & 
risk.” The ship sailed to Rochester, & discharged 
her cargo within that port. The mayor corpn. 
of the city of Rochester, as owners of the port, are 
entitled to an ancient fee, toll, due, or reward of 
Id. per quarter upon com brought by water to, 

unloaded within, the port, payable by the 
person bringing such com, for the weighing of 
the corn, or being ready & willing to weigh same. 
This due having been paid by the captain, the 
sliipowneri^’ agent brought an action in the county 
ct. to recover the amount from the consignees of 
the cargo as for money paid for them at their 
request. Judgment was given for pltf. On 
appeal, the ct. being of opinion that the question 
of liability arising between the shipowners & 
consignees depended upon whether the due was 
in ancient times a payment for actual metage 
service done by the mayor & corpn. before a cargo 
was put over the side of a ship, or afterwards, 
remitted the case to the judge below in order that 
he might ascertain tlie fact : — Held : having 
regard to the terms of the charterparty, if the due 
in its origin was for metage to be performed on 
board, the shipowners must bear it ; but, if the 
metage was to be done ashore, then the charge 
should fall on the consignees, who would in that 
case be liable to repay to the sliipowners the 
amount disbursed for same. — W oodham v . Peter- 
son (1871), 25 L. T. 26 ; 1 Asp. M. L. C. 93. 

8637. Exclusive right of harbour authority to 
provide weighing machines.] — ^Harbours, Docks <fe 
Piers (Uauses Act, 1847 (c. 27), ss. 81, 82, w^hich 
upon ceiiain conditions give the undeHakers the 
exclusive right of weighing & measuring goods 
loaded or discharged in their docks, do not give 

1 them the exclusive right of providing the weigh- 
ing machines. — ^P ort of London Authority v. 
CvAiRN Line op Steamships, Ltd., [1913] 1 K. B. 
497 ; 82 L. .T. K. B. 340; 108 L. T. 217; 29 
T. L. R. 229 ; 12 Asp. M. L. 0. 293 ; 18 Com. 
Cas. 72. 

8638. Liability of master porter — Injury to 
goods.] — ^By Mersey Dock Acts the cargo of any 
ship from a foreign or colomal port using certain 
ports must be received, weighed & loaded off by 
one set of porters under the direction of a master 
porter : — Held : these Acts relate to the possibility 
of injury in tlie receiving, weighing A loading off 
the goods, & do not alter the legal liaoility prior 
to their delivery to the master poiLer. — T he 


conHcqucnccB, oven although the Aot 
of Parllauicnt, giving the harbour- 
master absolute authority, does not 
contain a epocial clause removing the 
common law liability, if it appear upon 
the evidence that ho implicitly obeyed 
the directions given to him; but if 
after taking tho position so aselgnod to 
him by the harbour-maBtor, he Bhall bo 
giUlty of any wilful neglect, 8z, a col- 
liBion ensues, he will thou be held 
answerable in damages at the suit of 
the owner of tho injured vessel. — T he 
Insuperable (1853), 6 Ir. Jur. 380. 
— IR. 

8632 Hi . .1 Toward 

(Owners) v. Turkistan (Owners) 
(1885), 13 R. (CJt. of Sees.) 342.— SCOT. 

ge32iv. .1 — CJRAIO V. 

Aberdeen Harbour CpMRs., ll9()91 
S. C. 736 ; 46 Sc. L. R. 508 ; [1909] 1 
S. L. T. 314.— SCOT. 

9532 V. .) — ^While a vessel 

was leaving her berth in a harbour, to 


which she had gone at tho n^quest of 
tho harbour-master, her propeller, 
which was working, became entangled 
in a wire cable stretched between the 


pier & an anchor lying in the harbour. 
Tho wire cable was completely sub- 
merged, & was at a depth which made 
it a souK^o of danger to ary vessel 
using her propeller. The captain of 
the vessel did not ki.ow, & could not 
reasonably have been expected to 
^ nov , of the existence of tho cable, tho 
only indication of its presence being a 
manilla rope attaching the shore end 
of tho cable to tho pier ; — Held : the 
harbour-master was ntsgligcnt in failing 
to warn tho captain of tbo presence of 
the cable, & the owners of the harbour 
wore liable for tho damage sustained 
bv the vessel. — Robertson v. Port- 
pATRicK & Wigtownshire Joint 
CJommittee, [19191 S. 0. 293 ; 56 So. 
L. R. 173 ; [1918] 2 S. L. T. 56.— SCOT. 


8533 i, Bffitsal to obey harbovr- 


master.]— An action was brought by 
the owner of the ship Storm KUiy for 
damage occasioned by collision In tho 
harbour of Quebec : — Held : if any 
I)er8on having the chaige or command 
of any ship or vessel coming into the 
harbour of Queliec refuses or neglects to 
obey the directions of the harbour- 
master in respect to the licrth to be 
taken by such ship tir vessel, or in 
respect to tho moving or fastening, 
shifting or removing the same, & if any 
loss be Incurred by mason of such 
refusal or neglect, then such ship or 
vessel shall bear such loss . — Kc The 
New York Packet (1854), 4 L. C. R. 
343.— CAN. 


PART XXL SECT. 9. 

8637 i. Exclusive right of harbour 
authority to provide weighing mo-chines.] 
— Nicol V. M‘Callum (1876), 3 R. 
(Ct. of Scss.) (J.) 34; 13 Sc. L. R. 608. 
—SCOT. 
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Sect, 0. — Meiers aiid weighers and master porters. 
Sects, 10, 11 <fc 12; Sub-sect. 1.] 

Emilien Marie (1876), 44 L. J. Adm. 9 ; 32 L. T. 
436 ; 2 Asp. M. L. 0. 614. 

AnfwtalUm : — Refd. Parsons v. New Zealand Shipping Co. 
(1900), 69 L. J. Q. B. 419. 

8639. Loss of goods — ^Effect of execuUon of 

bond.] — Deft, was a master porter, & had entered 
into a’ bond for £600 under Mersey Docks (Colora- 
tion Purchase) Act, 1801 (c. clxxxviii), s. 12, & 
pltfs. sought to make him liable under his bond 
& the statute for the loss of a case of tobacco 
which had been landed at Liverpool on Dec. 17, 
1924, & was pilfered by a gang of roughs at the 
docks on that day : — Held : the effect of the bond 

the statute was to secure the proper discharge 
of his existing duties & obligations by the master 
porter. The bond did not increase the master 
porter’s obligations, did not make liim an insurer. 
In the absence of negligence or breach of duty on 
the part of the master porter, the claim against 
him on the bond failed. — British-American 
Tobacco Co., Ltd. v, Jones (1926), 134 L. T. 405 ; 
90 J. P. 06 ; 42 T. L. R. 236 ; 24 L. (L R. 152, 
D. C. 

8640. ^ Right of master porter to charges — ^Truck- 
ing goods — Where all round charge made.] — 

These chafes [chafes for trucking from the shed 
& piling in transit shed] were not included in 
the all roimd charge made by the master porters 
under Mersey Docks Acts & the bye-laws of 
the Mersey Docks <fc Harbour* Board. — Cardiff 

S. S. Co., Ltd. v, Jameson (190 J), 88 li. T. 87 ; 19 

T. lu R. 159 ; 9 Asp. M. L. C. 367, D. C. 


SECT. 10.— REMOVAL OF WRECK. 

See Part XIV., Sect. 6, ante. 


Sect. 11.— DAMAGE TO HARBOUR OR WORKS 
CONNECTED THEREWITH. 

See Harbours, Docks A Piers Clauses Act, 1847 
(c. 27), ss, 74-76 ; Pilotage Act, 1913 (c. 31), s. 16. 

8641. Liability of shipowner irrespective of 
negligence — Inevitable accident.] — Under Har- 
bours, Docks A Piers Clauses Act, 1847 (c. 27), 
s. 74, the owner of a vessel doing damage to the 
piers or works of a harbour is liable to make good 
the damage, although the accident be the result 
of inevitable accident from stress of weather, 
without any default of those in charge. — D ennis 
r. To\^ll (1872), L. R. 8 Q. B. 10 ; 42 L. J. M. C. 
33 ; 27 L. T. 482 ; 37 J. P. 263 ; 21 W. R. 170 ; 
2 Asp. M. L. C. 402, n. 

A nnoiaiions : — FoUd. Hie Merle a874). 31 L. T. 447. 

Diftd. ftDbtd. River Wear Comrs. v. AdamHon (1877), 2 

App. Caa. 74.3. Ck>lifd. Q. W. Ky. v. Moetyn (Ownora), 

The Mostyn, [1928J A. C. 67. 

8642. .] — The Merle, No. 8210, ante, 

8643. Act of Cod or force majeure.] — 

(1) A vessel was driven aground by a violent 
storm, & after the master &; crew had been obliged 
to abandon her, was forced by the wind & waves 
against a pier, whereby serious damage was 
occasioned : — Held : the owners of the ship were 


not liable imder Harbours, Docks & Piers Act, 
1847 (c. 27), 8. 74. 

(2) The exemption from obligation to make good 
losses or injuries caused by the “ act of God 
applies to liabilities created by Harbours, Docks & 
Piers Act, 1847 (c. 27), s. 74, no less than to those 
existing before the passing of the Act. — River 
Wear Comrs. v, Adamson (1877), 2 App. Cas. 
743 ; 47 L. J. Q. B. 193 ; 37 L. T. 643 ; 42 J. P. 
244 ; 26 W. R. 217 ; 3 Asp. M. L. C. 621, H. L. ; 
affg, (1876), 1 Q. B. D. 546, C. A. ; revsg, (1873), 
20 L. T. 630. 


Annotations :- -A8 to (1) Distd. Eflrllnton v. Noriimn (1877), 
46 L. J. Q. B. 657. Goiisd. Arwiw HhippliiK (;o. v. Tyne 
Improvement C'onirH., The Oystal, 1 1894 J A. t . 608. 
^Id. A Distd. Withaiii Outfall Board r. Boston Corpn., 
(1926>, 136 L. T. 756 ; O. W. RY; (O^ers), 
The M 08 t>Ti. 11928) A. O. 57. Refd. The Merle (^1874), 
31 L. T. 417. Omcrally, Refd. Stoomvaart. Maatschappy 
Nederland v. Peninsular & Oilental Steam Navigation Oc>. 
(1880), 5 App. Can. 876 ; Jackson v. Blanche (Owners), 
The Hopper No. 66, IUM)8J A. G. 126; The St. Nicolai 
(1925), 133 L. T. 640. Mentd. WoBtem Counties RY-/. 
Windsor & Annapolis Ky. (1882), 7 App. CJas. 178; 
Kastman Photographic Mateilals CJo. v. Coinptrollor- 
Goneral of Patents, flHU8] A. C. 671 ; A.-U. v. Gas Light 
& Ck)ke Co. (1902), 18 T. L. 11. 617 ; Metropolitan Water 
Board v. New Kiver Co. (1904). 20 T. L. K. 687 ; Badische 
Anilln & Soda Fabrik v. Hickson. [19061 A. C. 419 ; He 
Gibbs, MarUn r. Harding, [19071 1 Ch. 465 ;^G. N.. Pico. 
& Brompton Ry. i'. A.*G. (19(J8), 98 L. T. 731 ; Jones y. 
Hulton, [1009] 2 K. B. 444 ; Butterley Co. r. New Huck- 
nall Collieiy Co., [1910) A. C. 381 ; Hollinsbead v. Hazle- 
ton, [1916] 1 A. C. 428 : O’Grady e. Wiluiot, [1916] 
2 A. C. 231 ; Broken Hill Proprietary Co. r. Peninsular & 
Oriental Steam Navigation Co., [1917 J 1 K. B. 68S ; Davies 
r. Powell Dntrr>m Steam Coal Co., [1917] 1 C\x. 488 ; 
G. W. Ry. & Mid. By. r. Bristol Corpn. (1918), 87 L. J. (^b. 
414; Valentine v. Hyde, f*1919] 2 Ch. 129; Hudson’s 
Bav Co. V. Maclay (1920), 36 T. L. U. 4(59 ; Nicollo v. 
Nicolle, [19221 1 A. C. 284 ; Rhondda’s Claim, [19221 2 
A. C. 339 ; He Burnyeat, Burayoat v. Ward, (1923) 2 Ch. 
52 ; Gayler & Pope v. Davies. [1924] 2 K. B. 76 ; Post- 
master-General V. Beck & Pollitzer, [1924] 2 K. B. 308 ; 
Abraham r. Mac Fisheries, (1926) 2 K. B. 18; British - 
American Tobacco Co. v. Jones (1926), 134 L. T. 406. 


8644. .] — Pltfs., the harbour authority 

of Workington, sued defts., the ownei*s of a steam- 
ship, for damage to their jetty situate at the 
junction of, <51: between, the river Derwent & the 
harbour. The defence in substance was that 
pltfs. invited defts.’ vessel, which was in charges 
of a compulsory pilot, to enter the harbour at a 
time when there was one foot less water than shown 
by the tide table, so that, when approaching the 
entrance, with only two feet of water under her, 
the head of the vessel was canted to port towards 
the jetty by a freshet, on her port quarter, of two 
knots running down the river, whilst a strong 
breeze was acting on her starboard side, with the 
result that, though the pilot ordered the engines 
to he put full speed astern <fc the order was obeyed, 
with hand reversing gear, in twenty-two seconds, 
the way was not taken off in time to prevent the 
stem of the vessel striking the jetty : — Held : defts. 
were not liable, as they had discharged the onus 
of proof by rebutting the primd facie case of negli- 
gence against them, for the damage complained of 
arose from a combination of circumstances con- 
sisting of less water than usual, a strong breeze, 
& a freshet, which together amounted to force 
majeure.— The Boucau, 11909] P. 163 78 L. J. P. 

87 ; 100 L. T. 617 ; 26 T. L. R. 265 ; 11 Asp. M. 
L. C. 240. 

8645. Provided vessel under control of 

owner or agents.] — Under Harbours, Docks & 


PART XXI. SECT. 11. 

8641 i. LUtbUUy of shipowner irre> 
speciive of negligence — Jneviiable acci- 
dent,] — Boak v. Tub Babbn (1903), 8 
Exch. C. R. 343.— CAN. 

8041 II. .1 — British & 

Foreign Marine Insurance Co. Sc 


CoNJX>N V. R. (1905), 9 Kxch. C. R. 
478 ; 25 C. L. T. 146.-<IAN. 

8641 ill. .1 — Canadian 

Electric Co. v. The Crown or 
Aragon (1910), 18 Exch. C. K. 399.— 


f. .] — It Ih no answer to a 

claim by the owner of a pier f(»r 


damages cauaod to the same by a ship 
lying at the pier, that the pier was in- 
oomplete, unnnlHhod, imllt for mooring. 

that It might have been eonstnicted 
u pou better principles. The owner of a 
pier has a right to coiistruet the same 
according to his own plans Sc ideas. — 
Newfoundland Ky. Co. v, Pyman 
( 1882), C Nfld. L. n. 416.— NFLD. 
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Piers Clauses Act, 1847 (c. 27), s. 74, the owner of a 
vessel doing damage to a harbour, dock, or pier, 
or works connected therewith, is responsible to the 
undertakers for the damage, whether occasioned 
by negligence or not, where the vessel is at the 
time of the damage under control of the owner or 
his agents. — Great Western IIy, Co. v, Mostyn 
(Owners), The Mostyn, [1928] A. C. 57 ; 97 
L. J. P. 8 ; 138 L. T. 403, H. L. ; revsg., [1927] 
P, 26, C. A. ; [1920] P. 40. 

Annfjtation : — ^Reid. Witham Outfall lloard r. Boston Ckirpn. 
(1926), lae L. T. 756. 

8646. Liability where negligence proved — Vessel 
unmanageable.] — Romney Marsh (Lords Bailiff- 
Jurats) V, Trinity House Corpn., No. 8501, ante, 

8647. Damage to pier.] — Green & Bur- 

leigh V. Goodyear & General Steam Naviga- 
tion Co. (1884), 0 Asp. M. L. C. 281, n. 

8648. Vessel got off shore after ground- 

ing in bad weather.] — Owing to negligent naviga- 
tion defts.* vessel wont ashore in bad weather in 
a position about half a mile from pltfs.' pier. 
It was held at the trial that the master could & 
ought to have been aware of the position of the 
pier. Subsequently she was got off, but she drove 
against the pier, doing damage, & finally went 
ashore again in tlie vicinity of the pier, wliere she 
was abandoned by her master & crew, & sub- 
sequently broke up. Pieces of the wrecikage 
drifted against the pier doing furtlicr damage : — 
Held : (1 ) the damage caused on the first contact 
was a consequence of the failure of the master to 
take reasonable care to prevent his vessel from 
doing injury to the pier ; (2) defts. were also 

liable for the damage done on the second occasion, 
since the weather conditions pi'evailing after the 
second grounding were not abnormal, but were 
such as were likely to be encountered in the 
locality. — The St. Nicolai (1925), 133 L. T. 010 ; 
10 Asp. M. L. C. 534. 

3649 . Weather conditions of ordinary 

nature in locaUty.]-~TnE St, Nicolai, No. 8048, 
ante. _ _ 

3650 . Loss of dredger by collision.] — Tiii: 

Rutland (1880), [1890] P. 195, n. ; 80 L. T. 177, ii. 

Expld. Tho Qrota Holme, [1897] A. (\ 596. 

3651. Emptying waste water into adjoining 

barge.] — Pltfs. were the owners of a quantity of 
quillaya bark, which in the process of unloading 
had been placed in a barge in a dock. A steamship 
belonging to defts. arrived in the dock, & during 
the night, wdien her engines were being w’orked for 
keeping the electric light going & other purposes, 
tho waste water from the condensers poured into 
tho barge & damaged pltfs.’ goods. When defts. 
steamship had taken up her berth for the night 
no barges were alongside, but during the night tlm 
barge in question, which by direction of the port 
authority had been fastened to a liner, was set 
adrift by tlie liner’s departure & drifted down to 
defts.’ steamship. In an action for negh^gence 
Held : in the circumstances defts. ought to have 
anticipated that barges would 

to their steamship during the night, & therefore 
were under a duty to tal^ precautions, & j^tfs. 
were entitled to recover.— B erg & Son v. Rotter- 
DAMSCHB Lloyd (1918), 34 T. L. R. *j72. ^ 

Liability when acting under harbour master s 

authority.]— Sect. 8, n 

8652. Recovery of damage — ^Rlght in rem.] 

Thb 

ante. 

PART XXL SECT. 12, SUB-SECT. 1. 

ft. LiaUlity for costa of (idling out 
muitin to preserve prfirf.l Gordon 


8664. Limitation of amount recoverable.]— 

The steamship Countess^ which was lying in a dock 
belonging to the Board, negligently went ahead 
instep of astern & crashed through the dock gates 
into the river, carrying with her a number of barges, 
some of which were sunk. The Counteaa was 
holed & had to be beached, &, the Board’s assistant 
marine surveyor having certified that she was a 
danger to the safe navigation of the port, the 
Board took charge of her under the powem of the 
Mersey Docks & Harbour Act, 1912, & repaired 
her at a cost of £1,000. The damage done to the 
Board’s dock amounted to £10,000 & the damage 
done to the barges to £55,000. The statutory 
amount of the Counteaa'a liability under the 
Merchant Sliipping Acts at £8 per ton was £4,468. 
The Board detained the Counteaa under their 
statutory powers in respect of the damage done to 
the dock. Numerous actions having been com- 
menced by th(^ barge owners, the shipowners 
commenced a limitation action, in which they 
claimed to limit their liability to the amount 
ascertained under the Merchant Shipping Acts, 
& to have that amount distribu^d rateably 
among the claimants, & in that action an order 
was made staying the barge owners’ actions. They 
also commenced an action against the Board for 
delivery up of the vessel & damages for detention. 
Ultimately the vessel was released on payment by 
the shipowners into ct. of £5,500, rej^resenting 
(a) the statutory amount of their liability, & (b) the 
expenses incurred by tlie Board in connection 
with the repair & detention of the vessel. No 
question arose as to the latter sum. The Board 
claimed payment of their claim for damages, up 
to tho limit of the shipowners’ statutory liability, 
out of the fund in ct. in priority to the claims of tlie 
barge owners, by virtue of thc'ir right to detain tho 
vessel, & the sum representing the vessel, under 
their private Act of 1858. Tlie barge own ere 
claimed that the fund ought to be distributed 
ratoably among the several claimants, mclumng 
the Board, according to the amounts of then* 
claims :—IIeld : (1) the exercise by the Board of 
tlieir statutory power to detain the ship conferred 
on them a possessory lien; (2) 1900 Act, s. 1, 
of which impliedly incorporated 1894 Act, s. 504, 
neither expressly nor by implication affected the 
lien of the Board, beyond limiting the amount for 
which the lien could be exercised ; (3) the Ct., in 
distributing the statutory amount of the ship- 
owners’ liability rateably among the claimants, 
ought to have regard to the priorities as well as 
to the amounts of tho claims; (4) consequently, 
tho whole of the fund should be paid out to the 
Board.— M ersey Pocks & Habbour 1'OARD v. 
Hay '1’he Countess, [1923 1 A. C. 345, 4J0 ; 92 
L J; P o' ; M L. T.jao i 3» T. P- S02 ; 07 

— MSis ii <.1 

parties Injured.]— Meksby Docks & Habboub 
Boabo V. Hay, The Countess, No. 8654, ante. 

3056, — As against salvors.]— The 

Veritas, No. 8188, ante. 


Sect. 12.— UABIUllES OF HARBOUR 
authorities. 

Sub-sect. 1. — In Genebal. 

8667. Delivery of cargo — Injunction against 
authorities to restrain delivery — Costs.] ^By one 


iis-OuAL 11 . Thb City- of Montoeai. 
(1903), Q. R. 24 S. C . 4«j. — CAN. 
h. Quay six inches aboce sea level 


Right of shipowners to datmoes for 
coUiaion wUh flwov.l—HXvuBDE Mon- 
treal CoMMiseAiHES r. Montreal 
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sects. 1 2, A."] 

of the jprinted regulations of the London Dock 
Co. it IS provided, that “ orders for delivery 
cannot be acted upon imless signed by the party 
in whose name the goods stand in the co.’s books, 
or by a person duly authorised, in writing under 
the hand of the principal, to sign them.” Wine 
was entered in the bool^ of the co. in the name of 
8., clerk to W., but the bills of lading were in the 
hands of H., the consignee of the wine. The wine 
not having been approved by W., II. agreed to take 
it back, & applied to W. to return a part of it : 
but W. refused to do so imtil his acceptance for the 
wine should be returned to him. H . then exhibited 
the bills of lading to the dock co., who informed 
W. that they would deliver the wine to H. unless 
they should be restrained from so doing. W. & S. 
thereupon filed a bill against the co. & H. for an 
injunction to restrain the co, from delivering the 
wine to H. without the viTitten order of W. & 8., 
or one of them, & praying that the co. & H. might 
be ordered to pay the costs of the suit : — Held : 
as the legal title to the wine was in II. by virtue 
of the bill of lading, the co. were entitled to their 
costs, which, under the circumstances of the case, 
were ordered to be paid equally by pltfs. & H., 
pltfs. & H. also bearing their own costs equally. — 
Wright v. London Dock Co. & Healey (1859), 
32 L. T. O. S. 364 ; 5 Jur. N. 8. 1411, C. A. 

8658. Entrance to dock obstructed —-Damage to 
vessel while lying outside.] — V^ilson v , Newport 
Dock Co. (1866), L. R. 1 Ex< h. 177 ; 4 H. & C. 
232; 35L. J. Ex. 97; 14 L. T. 230 ; 12 Jur. N. 8. 
233 ; 14 W. R. 558 ; 2 Mar. L. C. 313. 

Annotaiiom : — Refd. The San Onofre, [19*22] 1*. 213. Mentd. 

Rarratt v. L. R. & S. 0. Ry. (1877), De Colyur’ei County 

Court Cases, 195. 

8659. Agreement giving preferential right to 
berth — Breach of agreement — Wrongful occupation 
of berth by other vessel— Whether accident beyond 
control of dock company.] — A shipping co. had a 
preferential right to occupy a certain berth in a 
dock on Wednesday & Satuiday in each week & 
were not entitled to use any other berth in the same 
port. The berth was situated at a wharf in a 
channel which was partly natural partly arti- 
ficial. The agreement between the two cos, 
provided that in the event of any accident beyond 
the control of the dock co. which caused loss or 
delay to the shipping co. the latter should be en- 
titled to use ^me other berth, the dock co. being 
under no liability to make good or pay compensa- 
tion for such loss or delay. On Oct. 28, 1911, the 
shipping co.’s steamer I\ arrived in the port, & 
found that the particular berth to wdiich she should 
have gone was occupied by the steamship B., 
belonging to a Dutch co., which had gone to the 
berth A remained there contrary to the orders of 
the dock co. Owing to shortness of water in the 
dock the B. could not be moved to admit of the P. 
occupying the berth, & the P. accordingly went 
into an inner dock by the direction of the dock 
co., & by reason of shortness of water was detained 
there for a week, 6c consequently lost a complete 
round voyage. A portion of her cargo was shut 
out, & taken on by the next steamer of the line. 
The shipping co. claimed from the dock co. dam- 
ages for the delay suffered by the P. & the dock co. 
in turn sued the owners of the B. to recover any 


damages they might be called upon to pay to the 
shipping CO. : — Held : the dock co. were liable to 
the shipping co., as they had not in fact used their 
best endeavours to ensure that the shipping co. 
should have the use of the berth, & the wrongful 
action of the owners of the B. was not an accident 
beyond the “ control of the dock co.” within the 
agreement ; (2) the owners of the B. being guilty 
of a trespass, were liable to pay damages to the 
dock CO. but not in respect of the whole detention 
of the P., as she did not go into the inner dock at 
tlie order of the master of the B, ; & (3) the ownere 
of the B. were not liable to pay the dock co.’s costs 
in defending the action brought by the shipping 
co., because it was unreasonable for the dock co. 
to defend the action. — South Wales Liverpool 

S. S. Co., Ltd. r. Nevill’s Dock & Ry. Co., Ltd., 
NEVUiL’s Dock & Ry. Co., Ltd. r. Maatschappu 
8.8. Bestevaer, Rotterdam (1913), 108 Jj. T. 
568 ; 29 T. L. R. 301 ; 12 Asp. M. L. C. 328 ; IS 
Com. Cos. 124. 

8660. Exception from liability clause — Damage 
due to defective apparatus — Supplied by dock com- 
pany.] — Defts. were the owners of a graving dock, 
which pltfs.’ ship used under a contract for reward. 
By the terms of the contract dofts. sui)plied the 
necessary blocks for supporting the vessel wliile in 
the dock. The contract also provided that ‘‘ The 
owner of a vessel using the graving dock must do so 
at his own risk, it being hereby expressly x)rovidcd 
that the co. are not to be responsible for any 
accident or damage to a vessel . . . whilst in the 
graving dock, whatever may be the natiu*e of such 
accident or damage or howsoever arising.” Owing 
to the negligence of defts. the blocks upon whioli 
the keel of pltfs. ’ship rested were uneven in height, 
whereby she suffered damage ; — Hc/d : even 
assuming that the obligation of defts. to provide 
blocks 6c block cax)s was a fundamental obligation 
of the contract, the language of the exemption 
clause was such that it must be read as covering 
failure to perform any such obligation 6c as cov^er- 
ing negligence aiising from want of care in the 
performance of such obligation, A consequently 
defts. were exempted from liability. — P yman 8.8. 
Co. r. Hutx 6c Barnsley Ry. Co.. [1915] 2 K. B. 
729; 84 L. J. K. B. 1235; 112 L. T. 1103; 31 

T. L. R. 213 ; 13 Asp. M. I.. C. 64 ; 20 (^om. Cas. 
259, C. A. 

Annotations Refd. Tmvi‘ 1’8 r. Cooj»er, lllM.^i] 1 K. R. 73 ; 

LlebigK Extract, of ilcat (^). r. Mcrncy iJockn & Harbour 

Board & Nelson, [1918] 2 K. B. 3vSI : JteynoUls r. Boston 

Deep Sea Fishinfi: N Ice c:i». (1921), 38 T. L. B. 22. 

8661. Liability while exercising statutory powers 
— Damage to works of neighbouring undertakers — 
Construction of private Acts.] — By a private Act 
of Parliament passed in 1880 tlie Witharri Outfall 
Board was constituted for the purjiose of making 
& maintaining for navigation a new cut of the 
river Witham from Boston to the sea, to enable 
larger vessels to reach Boston. About (ho same 
time the cori>n. of Boston was authorised to con- 
struct new docks on the Witham at Boston by 
the Boston Dock Act, 1881. The Act contained 
provisions for the protection of the Ayitham Out- 
fall Board & other bodies, 6c by 8(',ct, 9 thereof 
the corpn. ‘‘ in exercising the powers of the Act 
in relation to the construction, maintenance 6c 
use of the dock 6c the widening 8c embanking of 
the river 6c other works,” was to observe 6c be 
bound by certain regulations. One of those regu- 


Grain Elevatino Co. (1907), Q. K. 
17 K. B. 385.— CAN. 

k. Duiy to buoy harbour— lAabUity 
fornegliaeni per/ffrmance of thai dviy.] 
— Trnutees, whose statutory duty It 
was to buoy the estuary of the Clyde, 


would bo liable for damage done to 
ship navigating the CHtuary in consc 
quenoe of negligent performance c 
that duty. — B uchanan e. Clyd 
Liouthouses Trustees (1884), 11 H 
of Seas.) 631 ; 21 8c. L. 11. 374.- 


1. ThUy to allow shipowners to 
supply own labour— On failure to supply 
ioftoitr.l—MiLLioAN & Co., Ltd. v. 
Ayr Harbour Trustees, [1916] 8. C. 
937 ; 62Hc.L.n.748 ; [1914] 2 8. L. T. 
82.— SCOT, 
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lations wa43 : “ Any damage or injury done at 
any time to the fascine works or other works 
under the jurisdiction of the board shall bo made 
good by. the corpn. to the reasonable satisfaction 
of the engineer of the board.’* In 1922 a steamer 
passing out of the port of Boston down the new 
cut grounded on the bank causing much damage 
& becoming an obstruction to navigation. The 
steamer having been abandoned by the owners 
was sold by the Boston Corpn., but before she 
could be got off caused more damage, & the cost 
of getting her off the bank greatly exceeded the 
price obtained for the vessel: — Held: (1) the 
expression “ in exercising the powers ” of the Act 
must be construed “ so long as the powers of the 
Act in relation to the constmction, maintenance 
& use of the dock are exercised,” &, therefore, the 
corpn. was liable to the board to make good the 
damage to the banks of the river ; (2) the refer- 
ence to the ” fascine or other works under the 
jurisdiction of the board ” included not only the 
original works constructed after the passing of 
the Act, but all subsequent works for the time being 
controlled by the board ; the ” damage ” referred 
to could not be limited to actionable damage, & 
the board were not limited by the Act to a parti- 
cular remedy contained in the regulations to the 
Act. The sect, should be construed as a statutory 
contract between the parties. — Witham Outfall 
Board v. Boston Corpn. (1920), 130 L. T. 750 ; 
91 J. P. 98 ; 25 L. G. 11. 171, C. A. 


Sub-sect. 2. — Negltoence. 

A. In General, 

8662. Duty to take reasonable care.] — ^Wheie 
the Executive Govt, possessed the control & 


VUO XUA-Cl/Ul/iVC VAUVU. w**w*w- — 

management of a tidal harbour with authority to 
remove obstructions in it, & the public had a right 
to navigate therein, subject to the harbour regula- 
tions & without payment of harbour dues, tlpi 
staiths & wharves belonging to the Executive 
Govt, which received wharfage & tonnage dues in 
respect of vessels using them : — Held : there was a 
duty imposed by law upon the Executive Govt, to 
take reasonable care that vessels using the staiths 
in the ordinary manner might do so without 
damage to the vessel, lleasonable care is not 
shown when after notice of danger at a particular 
spot, no inquiry is made as to its existence 
extent, & no warning is given. — R. v, Williams 
(1884), 9 App. Cas. 418 ; 53 L. J. P. 0. 64 ; 51 

iniwJ JLns Distd. Scnitton r. A.-G, for Trinidad (1920). 

90 L. J. P. C. 30. Refd. Bode S.S. Co. u. lUver Wear 

Comrs.. [1907] 1 K. B. 310. 

8663. What Is reasonable care— Failure to make 
inquiries — After notice of danger.] — B. v. Wil- 
liams, No. 8662, ante, 


3004 . Failure to give warning of danger.] — 

It. V, Williams, No. 8062, ante, 

8665. UablUty & right to levy tolls comple- 
mentary.] — ^Persons who have a duty to perform, &> 
who may be made responsible for injuries if they 
know of causes of mischief which in the discharge 
of that duty they ought to remedy, ^e equally 
responsible if they negligently remain ignorant of 
those causes of mischief, & so leave them un- 
remedied. . • X 

A private person, or a co., having a right to 
levy tolls in respect of the performance of a parti- 
cular work, will be liable in damages for injuries 
occasioned by performing it improperly. 

A corporat/e body authorised to perfom such a 
work, & receiving tolls in respect of it, though 
obtaining no profit for itself from such tolls, but 
collecting them for the maintenance of the work & 
the possible future benefit of the public, is equally 
responsible for injuries arising from the improper 
performance of such work, & the funds thus 
obtained must discharge that liability. 

G., the owner of a cargo which was damaged 
by reason of the ship’s stranding on a mud bank 
negligently left at the entrance of a harbour ves^d 
in the Mersey Board by statute, sued the board for 
damage. The defence was that the board acted 
under a statute ; that they derived no perso^ 
benefit from the management of the docks ; that 
they took no part personally in the managem^t, 
but merely appointed servants & officers in dis- 
charge of their public duty, & that the neghg^ce 
was not theirs, but was solely that of one of their 
servants ; the case of pubhe statutory 

trustees, if not servants of the Crown, did not 
differ from that of absolute owners levying tolls for 
their own benefit, & the board were liable in dam- 
ages to G.— Mersey Docks Trustees v. Gibbs, 
Mersey Docks Trustees v, Peniiallow (18^), 
L. R. 1 H. L. 93 ; 11 H. L. Cas. 686 ; 35 L. J. Ex. 
225 : 14 L. T. 677 ; 30 .T. P. 467 ; 12 .Tur. N. 8. 
571 ; 14 W. R. 872 ; 2 Mar. L. C. 353 ; H E. B. 
1 500 H. L. ; affa. S. C. sitb nom. Gibbs r. LrvBR- 
pool Docks Trustees (1858), 3 H. & N. i64, Ex. 
Ch. 


PART XXL SECT. 12, SUB-SECT. 2. 

— ^A. 

8662 i. Duty to take reasonable carc.l 
— The declaration shows the harbour 
to have boon constructed by do^.. an 
incorporated oo., alike for tho bcuent 
of tho public & the profit of the stock- 
holders. under authority of tho Act, 
though not so stated in thedoolaratipn, 
12 Viet. oh. 160; & having availed 
thoinsolvcs of tho privileges conferred, 
it was their duty to take roasonable 
care, so long as they kept the harbow 
open for their own bonent. to niaintain 
it in such a condition that it ndght be 
used by the public, or more strictly 
speaking by persons navigating vossels 
of the class which the harboin was 
calculated to require jrfth^t dan^r 
of loss of life or property. — B brbyman 

J, — ^VOL. XLI. 


r. Port Burwell Harbour Go. (1864), 
24 U- C. B. 34. — CAN, 

8662 ii. . 1 — Although the tmstees 

of a natural harbour are 

obligation to mark the 

channel by means of JTVo 

chose to do so they m-o 

else reasonable care 

buoys should bo kept in 

AKT. DAM^KIBBT ^ORTO V, ORKNEY 

'’• J • 

su?h*M*the Po^t 

BSeTrd” uo r«»Ivo deUvew ot wrgo at 


AnruytatUms :—ConB(L, Ruck r. Wfiliams (1|58), ^ 5’ S S' 
308 Distd. Meti'alfe i?. Hetherington {I860). 5 H. & ^ 
710 Consd Holliday v. St. Leonard, Shoreditch Ve^^ 

Hatch Lunatic Asylmn ( 1868 ), 4 App. H6.^ 

R 9 cfp. 37^ ; A.-G. & Ooinmos v. 
servators (1874), L. K. J i . Goslln v. 

Basingstoke Corpn. (1876), 24 W. K. 

\irrlcultural Hall Co. (1876). i . - 171 ^ Ti iifi 

FotIkjb V. Lee Conservancy Board G^^O), 4 Ex. D. lie. 
Apld. Fleming r. Manchester ^rpii. 

tained to be so light as to cither 
cato that it is empty or does not con- 
uS what, from its external appearance, 
it may reasonably bo 
tain it is incumbent on those handling 
the case & receiving delivery 
upoS^ notify the lifl^t condlUon of 
the case. — K bkrt & Co. v, port 
Elizabeth Harbour Board (1904), 
18 E. D. C. 225.— S. AF, 

m. Knowledge of of Mwes 

nf mischief— -Defendant not liabU.]— 
The Livingstonia v. 

Co., ltd., [1925] Exoh. 0. R. 161.— 
CAN 


Co., Ltd. r. 


AtJcaOiAND Harbour 
3 B 
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sect, 2, A, ife Jg. (g).] 

Ajcbridge Hierhway Board (1888), 53 J. P. 87. CoiUld. 
Gibraltar Sanitary CJomrs. v. Orflla (189^, 15 Apt). Caa. 
400. Apld. K. r. Selby Pam Drainage Comre.. [1892] 1 
Q. B. 348 ; Croeefleld v, Manoheater Ship (^al Co. 
(1903), 19 T. L. K. 398 ; The Beam. [1906] P. 48. Conid. 
Bede S.S. Co. r. River Wear Comre., [1907] 1 K. B. 310. 
Aldd. Queens of the River S.S. Co. v. Easton, Gibb & 
. Thames River Ck>n8crvators (1907), 90 L. T. 901 ; Ryan 
r. Tipperary North Hiding County Council (1914), 8 
B. W. C. C. 415 ; Liebigs Extract of Moat Co. v, Mersey 
Docks & Harbour Boaid & Nelson, [1918] 2 K. B. 381 ; 
The Devon (1923), 130 L. T. 448. Bttd. Southampton & 
Itchin Bridge Co. v. Southampton L. B. (1858), 8 E. & B. 
801 ; Walker v. Qoe (1859), 4 H. & N. 350 ; Whltehouse 
V. Fellowes (1861), 10 C. B. N. S. 765 ; Brownlow v. 
Metropolitcm Beam of Works & Aird (1803), 13 C. B. N. S. 
708 ; Waller e. S. E. Ky. (1863), 32 L. J. Ex. 205 ; Ohrby 
V. Hyde Coinrs. (1864), 5 B. & S. 743 ; Birch v. Marylebone 
Vestry (1869), 17 W. R. 1014 ; White e. Hindley L. B. 
(1875), L R. 10 Q. B. 219 ; Harris e. G. W. Ry. (1876), 
1 Q. B. D. 515 ; Holbom Union Grdns. e. St. Leonard. 
Shoreditch. Vestry (1876), 2 Q. B. D. 145 ; Weir v. Barnett 
Sc Bell (1878), 38 L. T. 929 ; Hill r. Metropolitan Asylum 
District Managers (1879), 4 Q. B. D. 433 ; The Moorcock 

S , 14 P. D. 04 ; Taff Vale Ry. v, Atualgamated 
y of Ry. Servants, [1901] A. C. 426: Hackney 
Corpn. V. Lee Conservancy Board, [1904] 2 K. B. 541 ; 
Toaeland v. West Ham Union, [190n 1 K. B. 920 ; Hillyer 
V. St. Bartholomew’s Hospital Governors, [1909] 2 K. B. 
820; McClelland r. Manchester Corpn., [1912] 1 K. B. 
118; Papworth v, Battersea B. C. (1914), 79 J. P. 105; 
Pyrndfa S.S. (jo. tj. Hull & Barnsley Ry., [1914] 2 K. B. 
788 ; The Ella, [1915J P. Ill ; Hayward v. Drury Lane 
Theatre Sc Moss’ Empires, [1917] 2 K. B. 899 ; Baker tJ. 
James, [1921 ] 2 K. B. 674 ; Boynton r. Ancholme Drainage 
Sc Navigation Comrs., [1921] 2 E. B. 213 ; SutclilTe v. 
Clients Investment (jo., [1924] 2 K. B. 746 ; British 
Petroleum Co, r. A.-G. for Oylon, [1926] A. C. 147 ; 
'Silverman v. Imperial London Hotels (1927), 137 L. T. 
57. Mentd. Worral WaUTWork? Co. v, Lloyd (1886), 
L. R. 1 C. P. 719 ; Jersey v. U .bridge R. S. A., [1891] 
3 Ch. 183. 

S666. Absence of personal profit immaterial.] — 

Mersey Docks Trustees v, Gjbbs, Mersey 
D ocES Trustees v. Peniiall<iw, No. 8605, 


atUe, 

8667. Knowledge of causes of mischief — Direct 
knowledge.] — Mersey Docks Trustees v, Gibbs, 
Mersey Docks Trustees v. Penhallow, No. 


8665, ante, 

8668. Negligent Ignorance of causes.] — 

Mersey Docks T^iustees v, Gibbs, Mersey 
Docks Trustees v, I^nh allow, No. 8665, ante, 

8669. Discharge of liability out of tolls received.] 
— Mersey Docks Trustees v, Gibbs, Mersey 
Docks Trustees v, Penhallow, No. 8665, ante, 

8670. Contributory negligence of master of ship.] 
— When a vessel is within the jurisdiction of the 
harbour master .by law empowered to give com- 
pulsory orders, & he is giving his orders as to the 
place of anchorage or otherwise, it is only in the 
bust resort, when the danger of following such 
orders is fully obvious that those on board are at 
liberty to disregard the orders, even though they 
may be under the impression that the harboiir 
master is making a mistake. 

The sailing ship Janets d: Ann was coming into 
Kirkcudbright Dock when she ran on a bank at 
the West pier, which was covered with water, & 
was damaged. At the time of the accident the 
vessel was within the jurisdiction of the harbour 
master, ic was coming in under his orders. The 
master of the ship was at the helm in charge of 
the ship, & was assisted in the navigation by two 
local fishermen, who were aware of the bank ; but 
the master was ignorant of it. The harbour master 
stood on the west pier & ordered the ship to 


‘ come on,** being unaware it was then an ebb 
tide, when to sail into the dock was a dangerous 
operation. The master in obeying the order 
ported the helm, & the ship gradually approached 
the shore One of the fishermen hailed the 
harbour master, “ De sure to tell us when to lot 
go the anchor.” The order again was ” Come 
on ** ; then, too late to avoid the pounding, the 
harbour master perceived his mistcute, ordered 
the anchor to be lot go. It was admitted by the 
harbour master that his intention was to bring the 
ship into the dock by sailing without waroing ; & 
that ho did not know tlie tide was ebbmg until 
after the ship had grounded : — Held : the harbour 
master was alone to blame, & there was no con- 
tributory negligence on the part of the master who 
was in charge of the ship ; & the failure of the 
persons on board who knew of the danger to inform 
the master did not absolve the harbour master 
from the consequence of his negligence. — Reney 
V. Kirkcudbright Magistrates, [1892] A. C. 
264 ; 61 L. J. P. C. 23 ; 67 L. T. 474 ; 7 Asp. 
M. L. C. 221, H. L. 

Annotations :—CoiUtd. Taylor v. Burger (1898), 78 L. T. 93- 
Distd. Scrutton v, A.-O. for Trinidad (1920), 90 L. J. 
P. C. 30. ]^ld. East London Harbour Board v, (yalo- 
donia Landing. Shipping & S^Wago Co., Kost London 
Hari>our Board v, CJoloulal I'lshorics Co., [1908] A. C. 
271. 


Liability for acts of servants.] 

vest. 


-See Sub-sect. 4, 


B, Particular Instances, 

(a) In General, 

8671. Unsafe condition of dock— Hidden ob- 
struction.]— Thompson V. North Eastern Ky. 
Co., No. 8524, a7ite, 

g$72. .]— Mersey Docks Trustees 

V, Gibbs, Mersey Docks Trustees v. Penhallow, 
No. 8665, ante, 

gg73. .]— Dormont V, Furness Ry. 

Co., No. 8525, ante, 

gg74. .] — The first action was brought 

by the owners of a steamship bound from Calcutta 
to Dundee against the Dundee Harbour Trustees 
to recover the damage alleged to have been caused 
to the ship by a collision in the spring of 1919 with 
a submerged wreck at the mouth of the estuary of 
the Tay, of wliich the trustees were the harbour 
authority, by reason of the negligence of the 
trustees in not taking reasonable steps to secure 
the attendance of pilots for vessels coming up the 
Tay & in failing to have the estuary properly 
buoyed so as to apprise vessels coming in of the 
presence of the wreck. The trustees denied 
negligence & pleaded that the faulty ^ navigation 
of the ship contributed to the collision. The 
second was a similar action by the owners of another 
ship & was met by a similar plea. The third action 
was brought by the owners of the cargo on board 
the latter ship in respect of damage sustained in 
consequence of the collision of the ship ; — Held : 
in each action the damage was solely caused 
by the negligence of the trustees in both the par- 
ticulars mentioned. — ^Anchor LiNEf (Henderson 
Brothers), Ltd. v, Dundee Harbour Trustees, 
Ellerman Lines, I/td. v. Same, Thomson, 
Shepherd & Co., Ivtd. v. Same (1922), 38 T. L. R. 
299, H. L. 


Board (1907), 26 N. Z. L. R. 829.— 
N.Z. 

o. Reclamation of land — Area of 
water unfenced — LvabUUy of harbour 
cornmiMoionerB for death of child by 
drowning,] — Harbour oomrs. In reclaim- 
ing land from a river bed in the imme- 


diate vicinity of the harbour left a 
piece of water about half an acre in 
extent Sc in some parts over six feet 
deep unfeneed at a place to which the 
public had full access. As a boy of 
sixtoon was amusing himself at this 
place by floating a raft which bo had 
made he fell Into the water 5c was 


rowned.' In an action of damages 
lisod by the boy’s father against the 
arbour comm. ; — I/eld : no fault had 
Mju proved on the part of defenders Sc 
lerefore they were not liable in 
aniages. — Forbes v, Aberdeen Har* 
OUR Combs. (1888), 15 R. (Ct. of Sess.) 
23 ; 25 So. L. U. 239.— BOOT. 
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nil * Bearn, No. 8690, post. 

iMufflclent depth of water — Advertise- 
SStvl^T^ depth—Whether amounting to war- 

trustees of a dock, being about to 
authority of Parliament, 
wsued a notice, addressed to shipowners, merchants 
« others, describing the accommodation which 
their new dock would afford to shipping, & con- 
that the depth of water on 
the dock side was 26 feet & 23 feet at the highest 
^ lowest neaps: — ■ 

^eut : (I) this amounted to a warranty that there 
WM an available depth of water in the entrance 
channel approximating that mentioned in the 
notice ; (2) the trustees were responsible to the 
owners of a ship, who, trusting to the representa- 
tion contained in the notice, entered the dock 
to load, & were delayed & put to expense in conse- 
quence of the insufficiency of water in the channel 
to enable her to complete her loading in the dock. 

Swansea Haiibour Trustees 
(1863), 14 C. B. N. S. 845 ; 143 E. 11. 675. 


8677. ,] — ^Where harbour comrs., 

who are authorised <fe required by statute to 
execute works of improvement & maintenance in a 
harbour, & ore empowered to make & maintain 
docks in connection therewith, & to take harbour 
& dock tolls & dues in respect of the use of the 
harbour & docks, advertise that there is a certain 
depth of water on the sill of a dock belonging to 
them, they thereby incur, towards shipowners who 
send their ships to the dock on the faith of that 
advertisement, the obligation of at least using 
reasonable care to provide for an access from & to 
the sea to & from the dock with a sufficient depth 
of water under the normal conditions of tlie time 
of year for all ships of such draught as to enable 
them to pass over the dock sill. 

Therefore, where in such a case the comrs. had 
not used such care, but liad allowed silt to accumu- 
late at the entrance of their harbour, Sc a ship had 
consequently been detained for four days in the 
dock : — Held : the comrs. were liable to the ship- 
ownere in damages for the detention of their ship. 

Scmhle : a warranty of the accessibility of a 
dock may be implied from such an advertisement, 
for ships of such (^aught, as before mentioned, so 
far as that accessibility depends on the condition 
of places within the harbour works or so situated 
that their condition is within the comrs.' powers 
of inspection & control. — ^Bede 8,S. Co. r. River 
Wear Comrs., [1907] 1 K. B. 310 ; 76 L. J. K. B. 
434; 9CL. T. 370; 10 Asp. M. B. C. 370, C. A. 

Jnnoiaiions : — Refd. Liebigs Extract of M(!at Co. v, Mersey 

Docks & Harbour Board & Nelson, flUlSJ 2 K. B. 381. 

Mentd. Brackley v. Mid. Ry. (1916), 85 L. J. K. B. 1590. 


8678. Failure to maintain works — Defence of 
Act of God.] — The Victoria Dock co., a co.nc cor 
porated by Act of Pai'hament, in pursua e of 
their powers, in 1858 demised a portion of their 
dock wall, or bank, to the Thames Graving Dock 
co., the lessees covenanting to construct a graving 
dock on land of their own, & make & at all times 


maintain a channel through the demised part of 
the wall into such graving dock. The Graving 
Dock co. constructed their dock & the channel in 
accordance with the covenants in the lease. The 
undertaking of the Thames Graving Dock co. was 
afterwards acquired by the Victoria Graving Dock 
CO. The Victoria Docks co was afterwards 
amalgamated with the London & St. Katherine's 
Dock co. On Jan. 18, 1881, there was an unusually 
high tide & a strong gale, which was at the height 
at the highest point of the tide. The high tide & 
gale combined forced the water in the graving 
dock, which had entered it through the chann^ 
demised by the said lease, over the banks & flooded 
pltf.’s land. Pltf, sued both cos. for damages. 
The ct. came to the conclusion, upon the evidence, 
that the banks of the graving dock had not been 
properly maintained at the height required by the 
Dagei^ain Comrs. who are the comrs. of sewers for 
the district : — Held : neither the height of the 
tide nor the force of the wind, nor the coincidence 
of their happening together, could be considered 
as the Act of God in the sense which would dis- 
charge the Graving Dock co. from liability ; the 
St. Katherine’s Dock co., being under a liability 
to maintain their own wall, & having leased it with 
a covenant which bound the lessees to make an 
opening in it, were in the same position as if it 
had been cut by a contractor employed by them. 
Sc were liable for any damage resulting from their 
lessees' neglect in taking proper precautions against 
the natural results of such opening. 

I have come to the conclusion that there was in 
every way want of care which destroys any pro- 
tection or excuse by the Act of God, Sc a want of 
care which at common law would certainly render 
the Graving Dock co. liable. I think the St. 
Katherine’s Dock co. arc liable, because I think 
they had the duty imposed upon them of maintain- 
ing the wall round the entrance to the lift cut, & 
if they cut away that wall they were bound to 
substitute another (Field, J.). — Burt v. Victoria 
Graving Dock Co., IjTd. Sc London Sc St. 
Katherine’s Dock Co. (1882), 47 L. T. 378, D. C. 

8679. Insufficient mooring — Sufficiency question 
of fact.] — MacCann v. I^ondon & St. Katharine 
Docks, Ltd. (1887), 3 T. L. R. 618, C. A. 

8680. Non-hasance.| — Defts. owed no duty to 
pltf., by statute or by contract, but there was 
evidence of a course of conduct on the part of 
defts., which pltf. knew. Defts. interrupted that 
course of conduct, & pltf, in consequence met with 
an accident. There was no evidence that pltf. on 
the faith of the expectation that defts. would 
continue their course of conduct was misled by 
their discontinuance : — Held : defts. were not 
liable. Qu. : if there had been evidence that pltf, 
had been so misled, defts. would have been liable. 

- Loader v. London & India Docks Joint 
Committee (1891), 50 J. P. 165 ; 7 T. L. R. 5, 
C. A. 

8681. Vessel grounding on entering harbour.] - 
Reney V, Kirkcudbright Magistrates, No. 8670, 
ante. 


PART XXL SECT. 12, SUB-SECT. 2.— 
B. (»). 

86761. Unsafe condition of dock ,] — 
Under the authority coiiierrod by 
Municipal Act, B. S. O. c. 223, b. 562, 
defts., a municipal corpn., built a dock 
on the Detroit river, & passed a bye-law 

K rovldlng for the ooileotion of wharfage 
les from those using the dock, one 
item of the tariff of fees being ten cents 
per thousand for loading & unloading 
bricks : a period of 48 hours was 
allowed for removing freight placed on 
the dock, & fifty per cent, was to ho 


added if that period was exceeded. 
Pltf. unloaded 34,000 bricks from a 
vessel upon a dock, whereupon the dock 
being by reason of some defect in- 
capable of sustaining such a weight, 
oollapsed, & the greater part of the 
brloks wei*e sunk & lost to pltf. : — Held : 
defts., having placed the dock In such 
a position as invited any vessel owner 
desiring to unload a cargo to do so, if 
prepared to pay the dock charges, which 
the statute gave defts. authority to 
levy, & having passed a bye-law estab- 
lishing tolls for the use of it, thereby 


invited the public to make use of it for 
such purposes as public docks are 
ordinarily used for, &, if they wished to 
limit the use of It, they should have 
made that known in some public way ; 
Sc, the ovldenoe showing that the mode 
adopted in this case of unloading Sc 
piling the bricks was that usually 
adopted at public docks, defts. were 
liable for the loss. — Thompson v. Sand- 
wich (k)RPN. (1901), 1 0. L. R. 407 ; 
21 C. L. T. 206.-<}AN. 

8681 i. Vessel grounding on entering 
harbour. 1 — British Petrolkum Co. v. 

3 R 2 
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Sect. 12 . — LiabUUies of harbour authorities; Stib- 
sed. 2, B. to), (b) & (c).1 


Damage to oyster fishery.]— PItf., lessee of 
an oyster bed, brought an action against the 
conservators of the river Medway to recover the 
damage sustained by him owing to their harbour 
master having placed, & kept for the purpose of 
a brig which had foundered in the fairway, 
on the land comprised in the fishery, & the owner 
of the brig was added as deft., pltf. alleging that 
he was a party to the wrongful act of the harbour 
mas^ i-^Held : the harbour master had notice 
of the e::!^tence of the fishery, & in selecting that 
place, without necessity, he was guilty of negli- 
gence for which deft, conservators were liable, as 
they could not ignore their lease & rely upon their 
powers te remove sunken vessels ; but deft, owner 
of the brig, although he had notice of the oyster 
bed, was not liable for the further damage occa- 
sioned by keeping the vessel there for the purpose 
m repair, as he acted in pursuance of the directions, 
& under the continuing authority, of the harbour 
master, for whose further negligence the con- 
servators were Uable.— The Bien, [19111 P. 40; 
80 L. J. P. 59 ; 104 L. T. 42 ; 27 T. L. R. 9 ; 11 
Asp. M. Li. G., 558. 

S6M. Damage in dry dock— Insufficient blocks— 
Vessel of unusual construction— No inquiry made 
company.]— WhUe in defts.* dry dock 
pltfiB. steamship, which had a forward overhang 
of about 62 feet, fell to port 6: damaged her side 
omng to there being an insuificient number of 
blocks at the forward end. In an action by pltfs. 
^ain^ defts. for negligence, defts. contended that 
the blocks would have been sufficient for a nor- 
mally constructed vessel of same size, but that the 
vessel was of unusual construction & pltfs. ought 
to have warned them of the hidden danger. A 
substential number of ships of the same type had 
previously docked from time to time in defts.' 
dock ; — Held : defts., in accepting the ship with- 
out any inquiry & without demur, must be held 
to be liable for the damage. — The I^ancastrian 
1916), 32 T. L. R. 655, C. A. 

Ar^ifUion ,;~Rcld. Liebigs Extract of Meat Co. r. Mersey 
Docks & Harbour Board & Nelson, 11918] 2 K. 13. 381. 

8684. Dangerous access to dock— Buoys marking 
*boal— Whether guarantee of safety,]— A dock 
authority had placed a line of three buoys to mark 
the presence of a shoal near the entrance to a 
floating dock : — Held : the dock authority did not 
thereby guarantee that there was absolute safety 
outside the line of the buoys, & was not liable for 
an injury to a ship, intending to enter the dock, 
which passed close outside the line of the buoys & 
n concealed rock of the existence of which 
the dock authority was not aware. — Scrutton 
Sons & Co. v, A.-G. for Trinidad (1920), 90 


L. J. P. 0. 30 ; 124 L. T. 267 ; 37 T. L. R. 29 ; 16 
Asp. M. L. C. 133, P, 0. 

Annotation: — Retd. British Petroloum Co. v. A.-G. for 

Ceylon, [1926] A. C. 147. 

(6) Improper Bertha, 

8685. Authorities liable.] — The Five Sisters, 
The Goodyer v. Llanelly Railway & Dock 
Co. (1861), 6 L. T. 657. 

8686. .] — The John & Henry, Cobbold 

V , Tunno (1852), 3 L. T. 448. 

8687. .] — ^By a private Act of Parliament 

defts. were appointed as guardians of the port & 
harbour of Wisbech, with prescriptive rights to 
receive tolls to be applied to improving the harbour 
& port, & provision was made for the appointment 
of one or more harbour masters for regulating the 
placing & mooring of vessels, for preventing & 
removing obstructions. A later Act gave defts. 
the same rights over a channel called the New Cut, 
which had been constructed partly for better 
drainage &; partly in place of the old channel 
forming part of the port &; harbour, & was vested 
in comm. A vessel was berthed in the New Cut, 
under the direction of defts.’ hai*bour master, 
& sustained damage to her bottom owing to the 
unfit state of the berth. In an action brought 
by the shipowners against the harbour authority : 
— Held : defts. w'cre liable for the damage arising 
from the neglected state of the channel. — The 
BiniLiNGTON (1895), 72 L. T. 890; 11 T. L. H. 
528 ; 8 Asp. M. I.. C. 38, C. A. 

8688. Action of harbour master.] — Metcalfe 
V , Hetherington, No. 8712, post . 

8689. Government dockyard — Common law lla<- 
bllity — In default of statutory liability — Common 
law principle of Invitation.] — A barge belonging to 
pltfs. was moored in ('hatham l3ockyard at a 
berth pointed out by the foreman, A the barge 
was there damaged. In an action to recover the 
amount of the damage from the Port Admiral, 
the Admiral Superintendent, A the Queen’s Har- 
bour Master of Chatham Dockyard, being the 
officials in charge of the dockyard, the jury found 
that the berth w^as unsafe, A gave a verdict for 
ydtfs. : — Held : there being no Act of Parliament 
A no Order in Council rendering defts. liable, 
their liability must be decided on common law 
principles, A the doctrine of respondeat superior 
does not apply in such a case, but the doctrine 
of invitation does apply, A as there was no evi- 
dence that defts. invited pltf. to moor the barge 
where they did, defts. were not liable, A judgment 
must be for them. — Wright A Son r. liETii- 
BRIDOE (1890), 03 L. T. 572 ; 7 T. L. R. 125 ; 0 
Asp. M. L. C. 558, C. A. 

8690. Failure to examine berth.] — In an action 
by the owners of a steamship against trustees, 
in whom a harbour was vested by statute with 


p; ''' 

riA P^JHferoua access to dock- 
OrnruetUm on private property.}- 
Harbour Comw 

Q. NeoligerU buoying.] — Tnutooc 
whose sUtutory duty it was to buo 
the estuary of the aydo, would b 
lUble for damage done to a ship naviga 
ting that estuary In consequence o 
negligent performance of that duty.- 
Bcjc HAWA y V. Clyde Liqhtroubei 

o3I ; 21 Sc. L. R. 374. — SCOT. 

r. N^ligence of pOof.)— Under Hai 
teim ^ harbour board 1 

not responsible for the negligence of < 


duly licensed pilot appoInUid by the 
Board. — Otaoo Harbour Board v. 
Oates (1883), 2 N. Z. L. It. 123.— N.Z. 

PART XXI. SECT. 12, SUB-SECT. 2.— 
B. (b). 

S6851. Authorities liable .] — Burrell 
V. Tuohy, (18981 2 1. B. 271.— IR. 

868511. .] — A vessel sustained 

inlurios while lying grounded on a tidal 
river at a quay under the control of the 
harbour comrs. The harbour oomrs. 
had laid the berth at a quay with skids 
in the form of a grid on which vessels 
would rest at low tide. The tnjurios 
wore duo to the berth having been 
allowed to become defective By the 
skids not being In a uniform gradient, A 
by several of them, at the part where 


the forward portion of tho vessel would 
rest as she was bortbod, being wanting. 
The defects could have been ascertained 
by tho harbour comrs. by the exorcise 
of reasonable care : — Held : tho har- 
bour comrs. wore bound to use reason- 
able diligence to keep tho berth safe, 
& they had failed to use such reason- 
able diligence, consequently they wore 
liable to the Bolpownors for the injuries 
sustained by their vohhoI. — S.S. FUL- 
wooD, Ltd. v. Dumfribb Harbour 
Comrs., [1907] 8. C. 456, 735 ; 44 So. 
L. It. 320 ; 14 S. L. T. 680.— SOOT. 

8588 1 . Action of harbour master .] — 
Mackenzie v. Stornoway Pier A 
Harbour Commission, [1007] S. C. 
435.— SOOT. 

86901. Failure to examine berth .] — 
U. V, Canada Steamship Lines, Ltd., 
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the usual nghte as to tolls, & duties as to main- 
tenance, & against a railway co., owners of a wharf, 
to recover the amount of damage sustained by 
their vessel by reason of the defective condition 
of a berth alongside the wharf in the harbour, the 
defence on the part of the trustees substantially 
was that as they had not received any report 
from the local pilots, upon whom the duty was 
imposed by their bylaws of making periodical 
inspections & taking soundings, they had not been 
negligent in being unaware of the defective con- 
dition of the berth. Secondly, that the defect 
was due to the wrongful act of those in charge of 
a steamer throwing the stokehold refuse over- 
board immediately prior to the arrival of pltf.’s 
vessel, &, therefore, it Was not reasonably possible 
for the trustees to be aware of the defect, as 
periodical inspections would not have detected 
it. The defence on the part of the railway co. 
was that the responsibility of keeping the berth 
in proper condition rested with the trustees, who 
they knew employed the pilots to take the neces- 
sary soundings, they were not negligent in being 
unaware of a defect due to a breach of the harbour 
byelaws by persons unknown : — Held : (1 ) both 
defts. were liable — the trustees because they had 
negligently omitted to perform the duty laid down 
in Mersey Docks Trmices v. Oibhs, No. 8665, ante, 
of taking reasonable care to see whether the har- 
bour, including the berth in question, was in a fit 
condition, & they could not shift this duty on to 
the local pilots who were not their servants, Ac 
whose duty to sound was for the purpose of 
enabling them efficiently to navigate the vessels 
employing them ; (2) assuming without evidence 
that the defect had been caused so shortly before 
pltf.’s vessel came in that periodical examinations 
would not have detected it, this defence was not 
open to them, because they had not performed 
their duty of examination of the berth by their 
servants, &, therefore, could not be heard to say 
that if they had done their duty the defect would 
not have been detected. The railway co. was 
liable under the rule in The Moorcock (1881)), 14 
P. D. 64, because as owners of the wharf tliey had 
invited pltt.’s vessel alongside for profit to them- 
selves, & could not rely upon the pilots i^erform- 
ing the duty cast upon them by the trustees, for, 
in their capacity as wharf owners, the railway co. 
had the opportunity of ascertaining the con- 
dition of the berth, & should, therefore, have 
either satisfied themselves that it was reasonably 
fit, or warned those in cliarge of the vessel that 
they had not done so.— -T he Beakn, [1906] P. 
48 ; 75 L. J. P. 9 ; 94 L. T. 205 ; 22 T. L. K. 
105; 10 Asp. M. L. 0. 208, 0. A. 

Aniwtidiom : — A» to (1) Refd. Bedo S.fc^. Co. v. Ifivci Wear 


s. k Co. V . Maplo Loaf Milling Co. (1924), 41 T. L. K. 21. 
As to (2) Eeld. Tho Grit, [1924] P. 240. 

8691. Reasonable precautions not taken.] — ^T he 

Bearn, No. 8690, ante. 

3592 , .] — The Devon, No. 8528, ante. 

8693. Failure of pilots to sound.]— The Bearn, 
No. 8690, ante. 

(c) Towing Vessels. 

8694. Damage by tugs employed by dock com- 
pany.]— By an Act for improving & maintaini ng 

[19271 1 D. L. R. 991 ; [1927] S. C. R. 

68.— CAN. 

t. Reasonable preA:auiions against (icci‘ 

dents taken by trustees .] — After a y c^sol 
bad left its moorings In a tidal har- 
bour the keel & bottom wore found 
to have sustained injuries. A stone 
was foimd fixed in the mud at the spot 


a harbour, the comrs. were empowered to build 
or provide steam tugs for towing vessels into or 
out of the hai^bour, & to receive for the use of such 
vessels such reasonable compensation as they 
should fix. The comrs. entered into an arrange- 
ment with the proprietors of certain steam ve^ls 
to perform this duty for them at certain specified 
rates of charge ; the comrs. paying them in addi- 
tion a certain sum annually, & the vessels being 
placed under the direction & control of the harbo^ 
master. A vessel having sustained damage in 
consequence of the negligence Ac want of skill 
of the master & crew of a tug, whilst being towed 
into the harbour, the owner brought an action 
in the county ct. against the harbour comrs., 
Ac, under the direction of the judge, recovered a 
verdict. The ct., on appeal, set aside the verdict, 
holding that the decision of the judge could not, 
upon any inference wliich could legitimately be 
drawn from the facts before him, be correct in 
point of law. — Cuthbbrtson v. Parsons (1852), 
12 C. B. 304 ; 21 L. .T. C. P. 165 ; 19 L. T. O. S. 
297; 16J. P.474; 10 .lur. 860 ; 138 E. R. 921. 
Annotation : — Mentd. G. W. Ry. v. Goodman (1852), 16 
Jnr. 862. 

8695. Acting under directions of harbour 

master.] — A steamship was brought from the en- 
trance of a dock to her berth by two tugs, Ac was 
made fast ; but was unable to haul on her winches, 
so as to get completely into position alongside 
the quay, owing to a barge, attached to a buoy, 
being in the way. The dockmaster sent a man 
from each of the tugs to loosen the barge’s head- 
fast, Ac directed a third tug to tow the barge 
aWay ; but, in so doing, the barge was negligently 
allowed to come into contact with the propeller 
of tlic steamship Ac sustained such damage that 
she sank with her cargo. In an action of damage 
by collision brought by the barge owners against 
the dock owmers, the dock owners admitted 
liability, but brought in the steamsMp owners as 
tliird parties liable to indemnify them under a 
towage contract made between the dock owners 
Ac a firm of sliip repairers who liad undertaken 
to bring the vessel from their yard to her berth 
at their risk. By the towage contr^t the dock 
owners were to supply tugs to assist in transport- 
ing the steamship within the dock on condition 
that the masters & crews of the tugs should ce^e 
to be under the dock owners’ control in connection 
with the towage, Ac become subject to the ordem 
A control of the master or person in charge of the 
vessel, Ac be the servants of the owners thereof : 
— Held : the stcamsliip owners were rot hable, as 
third parties, to indemnify the dock owners, for, 
whether tlie contract to supply the twe tugs w^ 
made with the ship repairers or with the steamship 
owners, that contract was at an end, Ac, therefore, 
the men from the two tugs, dii-ectod by the dock- 
mast'Cr to loosen the lieadfast, had resumed the^ 
position as servants of the dock owners, Ac the 
action of the third tug, under the direction of the 
dockmaster, was independent of the transporting 
contract which applied only ^ the ^wo tugs.— 
The Kate, [1907] P. 296; 76 L- -I- P- 134; 97 
h. T. 502 ; 10 Asp. M. L. C. 510, C. A. 

8696. Moving during gale— Alter ship akeady 
berthed.]— H abdie (J.) & Oo. k. ^ni>on& India 
Docks .Toint Committee (1897), 13 T. L. B. 478. 


wlit're the vessel had rested :—HeZd : 
asBumiiLg the stone had caused the 
injuries the harbour trustees were not 
liable in damages, as they had taken 
all reasonable moans to make tho 
harbour safe, & no fault or negU- 
irenoe of themselves or their sorvauts 
Sad been ostabUshod.— Thomson v. 


GBBBNOOK Harbour Trustor 
3 R. (Ct. of Sesa.) 1194 ; 13 So. L. R, 
155.— SCOT. 

a. .1— Mair V . Abkrdbbn Har- 
bour Combs., [1909] S. O. 721 ; 46 
Sc. h. R. 491 ; [19091 1 S. L. T. 253.— 
—SOOT. 
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Sect, 12 . — LictbilUiea of harbour aiUhoritiea: Sub^ 
sect, 2. B. (c) (d ) ; sub-sects, 3 4,] 

8697. Damage through delay.] — Applts.» a port 
& harbour authority, undertook the towage of 
reaps/ vessel up their river by a particular tide. 
Resps.’ vessel was preceded by two smaller vessels 
each in charge of a tug, the leauling tug, from 
some cause not explained by applts., was so long 
in accomplishing the journey that reaps.* vessd 
was stranded & damaged by reason of the fall in 
the tide. The tugs were hired for the purpose by 
applts. The time & order of departme of the 
several vessels were arranged by the harbour 
master, tlie servant of applts. : — Held : applts. 
were liable for the damage caused to reaps.* vessel. 
— Preston Corpn. r. Biornstad, The Ratata, 
[1898] A. C. 613 ; 67 L. J. P. 73 ; 78 L. T. 797 ; 
47 W. R. 156 ; 14 T. L. R. 600 ; 8 Asp. M. L. C. 
427, H. L. 

AnnolcAions : — Consd. Lohne, etc. Owners of Barque Ydun 
& Skibs Assce. Forening Protector tJ. Preston Oorpn., 
The Ydun (1899), 81 L. T. 10; The West Cock. [1911] 
P. 208. Reid. The Mar6chal Suchet, [1911] P. 1. 

8698. Indemnification of dock company — Under 
towage contract — Third party notice.] — The Kate, 
No. 8695, ante, 

(d) Personal Injuries, 

8699. Sufficiency of evidence of negligence — 
Plaintiff Invitee — Insecure gangway.] — Smith v, 
London & St. Katharine 1)c cks Co., No. 8709, 
post, 

8700. Plaintiff licencee — Defective staging 

round ship.] — Deft., a dock owner, supplied & put 
up a stagi]^ outside a ship in his dock under a 
contract with the shipowner. Pltf, was a work- 
man in the employ of a ship painter who had 
contracted with the shipowner to paint the out- 
side of the ship, &: in order to do the painting 
pltf. went on & used the staging, when one of the 
ropes by which it was slimg, being unfit for use 
when supplied by deft, broke, & by reason thereof 
pltf. fell into the dock & was injured : — Held : 
pltf., being engaged on work on the vessel in the 
performance of which deft, as dock owner, was 
interested, deft, was under an obligation to him 
to take reasonable care that at the time he supplied 
the staging & ropes they were in a fit state to be 
used, for the neglect of such duty deit. was 
liable to pltf. for* the injury he had sustained. — 
Heaven v, Pender (1883), 11 Q. B. D. 503 ; 62 
L. J. Q. B. 702 ; 49 L. T. 357 ; 47 J. P. 709 ; 27 
Sol. Jo. 667, C. A. 

Annoiatwns : — Apld. Elliott v. Nailstone Colliery Co. (1885), 
34 W. R. 16 ; ^nn v. Willson (1888), 39 Ch. D. 39. Distd. 
0*NeIl V, Everest (1892), 61 L. J. Q. B. 453 ; Le Llevro 
V, Qould, [1893] 1 Q. B. 491. Com. Hopkins v, G. E. 

M 1895), 60 J. P. 86. Diitd. Cale. Ry. v. Mulhollaiid. 

A. C. 216. Ckinsd. Berg v. Rottordamscho Lloyd 
(1918), 34 T. L. R. 272. Elliott v. Hall (1885), 

15 Q. B. D. 315 ; Thrussell ». Handysido (1888), 20 
Q. B. D. 359 ; Tolhauson t>. Davies (1888). 57 L. J. Q. B. 
392 ; Dennes v. Qould (1893), 9 T. L. 11. 243 ; Schol* 
field V. Londesborough (1894), 10 T. L. R. 518 ; Mowbray 
«. Merryweather, [1895] 2 Q. B. 640 ; Hawkins v. Smith 
(1896), 12 T. L. R. 532 ; Lane r. Cox (1896), 66 L. J. Q. B. 
193 ; Mamey v. Scott, [1899] 1 Q. B. 986 ; Milbum v. 
Jamaica Fruit Importing & Trading Co. of London, 
[1900] 2 Q. B. 540 ; CavaUor v. Pope, [1905] 2 K. B. 
757 ; Earl v, Lubbock, [1905] 1 K, B. 253 ; Jackson v. 


Watson (1909), 78 L. J. K. B. 687 : Shrlmpton v. Hort 
fordshlre Coimty Council (1910), 74 J. P. 306 ; Blacker 
V, Lake 8c Elliot (1912), 106 L. T. 633 ; Bates v. Batcy, 
[19131 3 K. B. 351 ; Latham e. Johnson, [1913j 1 K. B. 
398 ; Baker e. James. [1921] 2 K. B. 674. mentd. Witted 
e. Galbraith (1893), 9 T. L. R. 300. 

8701. Plaintiff member of public — Insecure 

stanchion.] — ^Kbeblb v. East & West India 
Dock Co. (1889), 5 T. L. B. 312, 0. A. 

8702. Lowering chains.] — Db Jassaud v, 

London & India Docks Joint Committee 
(1897), 13 T. L. R. 464. 

8703. Defendants knowledge of dangerous 

condition.] — Moore v, Ransomb’s Dock Com- 
mittee (1898), 14 T. L. R. 639, C. A. 


Sub-sect. 3. — Nuisance. 

8704. Duty to abate nuisance — Accumulation of 
seaweed.] — ^A harbour was made under statutory 
authority, & by the action of the sea, & no act or 
default of the comrs., the sea weed accumulated 
to such an extent as to become a nuisance : — 
Held : the harbour authorities were bound to 
abate such nuisance, & an order was properly 
made on them under 18 & 19 Viet. c. 121, s. 12. — 
Margate Pier & Harbour Co. of Proprietors 
V, Margate Town Council (1869), 20 L. T. 504 ; 
33 J. P. 437. 

Animtaiions Befd. ThaiUL‘8 Consorvaiers v. Pori of 
Loudon SaniUry Authority (1893), 69 L. T. 803 ; A.-G. 
V. Tod Heatloy, [1897] 1 Ch..560. 


Sub-sect. 4. — Acts op Servants and Third 
Parties. 

8705. Servants — Liability although no personal 
profit derived — No personal share in management.] 

— ^Mersey Docks Trustees v, Gibbs, Mersey 
Docks Trustees v. Penhai.low, No. 8665, ante, 

8705 . Unloading cargo.] — The 

London Dock co. are liable for the negligence of 
their servants in unloading goods, although the 
co. derive no profit from their labour. — Gibson 
V, INGLIB (1814), 4 Camp. 72 ; 171 E. R. 23. 

8707. Failure of servant to perform duty.] — 

IIardie V. Sunderland Dock Co. (1858), 0 L. T. 
557. 

8708. Sufficiency of evidence of contract of 

service.] — In an action against wharfingers for an 
injury caused by negligence in the course of dis- 
charging a cargo ; the fact that they were paid 
by the merchant for the discharge : — Held : no 
evidence that the men actually engaged in the 
work were in their employ. — ^Woodward v, Prto 
(1862), 3 F. & F. 389. 

Anri^AatUm : — Refd. Innocent v, Peto (1864), 4 F, & F. 8. 

8709. Servants* knowledge of danger.]— 

Defts., a dock co., provided gangways from the 
shore to the ships lying in their dock, the gangways 
being made of materials belonging to defts. & 
managed by their servants. Pltf. went on board a 
ship in the dock at the invitation ot one of the 
ship*s officers, & while he was on board, defts.* 
servants, for the purposes of the business of the 


PART XXI. SECT. 12, SUB-SECT. 2.— 

B. (d). 

b. Sufflciency of eddmee of neoli- 
oence — Failure to 'see deck of vessel 
clear ,] — Craio v, Aberdeen Harbour 
CoKiRB., [1909] S. C. 736 ; 46 Sc. L. It. 
508 ; [1909] 1 S. L. T. 314.~BOOT. 

PART XXL SECT. 12, SUB-SECT. 8. 

_ 0 . Duty to remove obdruttiona.] — 
Oawbell V, Hobnsbt (1873), I 11. 7 

C. L. 640.— IR. 


d. .] — Harbour comrs. cannot 

be sued for not cleansing, deepening, 
or removing obstructions from the 
harbour, if they have not funds to 
enable them to do so. — Orani’ v, Suoo 
Harbour Comrs. (1877), I. It. 11 C. L. 
190.— IR. 

PART XXI. SECT. 12, SUB-SECT. 4. 

•. Servants — lAabilUy of Govern- 
ment — Negliffence of Marine Board's 
officers,] — The Govt, has not such 


“ control & supervision ** of the Marino 
Board eis to render it liable for damage 
caused by negligence of the Board's 
oificors. — N ipper v. Watson (1882), 
3 N. 8. W. L. II. (L.) 168.— AUS. 

f. Harbour master acting as 

pilot.] — Keep, harbour board, as con- 
stituted by Timaru Harbour Act, 1876, 
8c Harbours Acts, 1878, had no autho- 
rity under the statutes or the rules 
thereimder made to enter into pilotage 
contracts, but only to license pilots. 
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dock, moved the gangway, so that it was, & to 
tneir knowledge, insecure. Pltf., in ignorance of its 
insecurity, returned along it to the shore : the 
gangway gave way, So he was injured : — Held : 
there was a duty on defts. towards pltf. to keep 
the gangway reasonably safe, & he was entitled 
to recover damages from them for the injuries he 
received. — Smith v. London & St. Katharine 
Docks Co. (1868), L. R. 3 0. P. 326 ; 37 L. J. O. P. 
217 ; 18 L. T. 403 ; 16 W, R. 728 ; 3 Mar. L. 0. 66. 

:;~Conid. Heaven w. Ponder (1883), 11 Q. B. D. 
5 ??* O’NeU V, Everest (1892), 61 L. J. Q. B. 

453. Refd. Watkins v. Q. W. lly. (1877), 46 L. J. Q. B. 
817; Mowbray Merrywoathor, [1895] 1 Q. B. 857 ; 
JJorsey Docks & Harbour Board v. Procter, [1923] A. G. 
253. Mentd. King V. a. W. Ry. (1871), 24 L. T. 583 ; 
Miller V. Hancock, [1893] 2 Q. B. 177 ; Hargroves, Aron- 
son r. Hartop (1905), 74 L. J. K. B. 233 ; Huggctt v. 
Mlere, [1908] 2 K. B. 278 ; Lucy v, Bawden, [1914] 2 
K. B. 318; ElUott v. Roberts (1915), 32 T. L. R. 71; 
Bra^kloy v. Mid. Ry. (1916), 114 L. T. 1150; Dunster 
V. Hollis, [1918] 2 K. B. 795 ; Falnnan v. Perpetual 
Investment Bldg. Soc., [1923] A. C. 74. 


8710. Servant acting within scope of 

authority — Harbour master.] — It being within the 
scope of the authority of the harbour master of 
Falmouth Harbour, upon the proper construction 
of the Acts relatin;^ thereto to regulate the place 
& manner of beaching a vessel therein for repairs, 
an order given by him to those in charge of a 
vessel to let go their anchor in such a way that the 
vessel sits upon it in beaching & is thereby injured, 
is negligence, for which, the Harbour Comrs., 
as his employers, are liable. 

Where a vessel is, in obedience to bye-laws, being 
beached in a harbour under the directions of the 
harbour master, & in order to reach the place of 
beaching selected by the harbour master she is 
properly passing through waters outside the limits 
of the authority of the Harbour Comrs., whose 
servant the harbour master is, & while outside 
such limits damage is occasioned to her by the 
negligence of the harbour master in giving an 
improper order, the Harbour Comrs. are liable for 
the damage thereby occasioned. — The Rhosina 
(1885), 10 P. D. 131 ; 54 L. J. P. 72 ; 53 L. T. 30 ; 
33 W. R. 794 ; 5 Asp. M. L. C. 460, C. A. 

8711. .] — A ship entered a dock 

to load. While crossing the dock her propeller got 
foul of a rope so that the shaft was jammed & the 
engines coiud not be worked. There being nc dry 
dock the ship was with the assent of the harbour 
master put into a lock which served as the entrance 
to the dock in order that the water might be 
drawn off & the propeller cleared, the harbour 
master representing to the captain of the ship that 
the bottom of the lock was level, & that the ship 
might easily groimd there. When the ship took 
the ground, being then heavily laden, she sustained 
serious injury, owing to the existence of a sill 
which projected several inches above the level of 
the bottom across the middle of the lock. The 
dock was regulated by statute which empowered 
the owners to take tolls for ships entering the 
dock, & required persons in command of vessels 
within the dock to place them as the harbour 
master should direct, under penalties. Vessels had 
on previous occasions been grounded in the lock 
under similar circumstances. The owners of the 


ship having brought an action against the dock 
owners to recover damages for the injury to the 
ship : — Held : the harbour master in informing 
the captain of the ship where she might safely 
ground & in permitting the ship to use the lock 
for the above purpose was acting within the scope 
of his authority ; he was guilty of a breach of 
duty in giving that permission & making the repre- 
sentations he did, when he knew, or ought to have 
known, of the existence of the sill ; & the dock 
owners were liable to the owners of the ship for 
damages for the injury. 

I quote Jervis, C.J., in Giles v. Taff Vale Rail- 
way Co. (1853), 2 E. & B., p. 829 : “ I am of opinion 
that it is the duty of the co., carrying on a business, 
to leave upon the spot some one with authority to 
deal on behalf of the co. with all cases arising in 
the course of their traffic as the exigency of the 
case may demand (Lord Halsbury, C.). — ^Apollo 
(Owners) v. Port Talbot Co„ The Apollo, [1891] 
A. 0. 499 ; 61 L. J. P. 25 ; 65 L. T. 590 ; 55 J. P. 
820 ; 7 T. L. R. 699 ; 7 Asp. M. L. C. 115, H. L. 

Annotaiion : — ^Retd. The Burlington (1895), 72 L. T. 890. 

8712. No evidence of negligence — Harbour 

master.] — A local Act for better preserving the 
harbour of Maryport, & for lighting & otherwise 
improving the township of Maryport, sect. 7, 
appoints trustees to carry ’the Act into execution. 
By sect. 21, they may elect a harbour master, who, 
by sect. 47, may direct any person having the 
command of any vessel entering into or being 
within the harbour to anchor & place the same in 
such situation witliin the harbour as he shall 
direct. After the passing of the Act some coals 
were shot into a berth in the harbour which 
rendered it dangerous. The trustees at a board 
meeting having had notice of the state of the 
berth, gave directions to their clerk to have the 
coals removed, & the coals were accordingly partly, 
but not sufficiently removed at their expense. 
Alter this, the harbour master, without the know- 
ledge of the trustees, directed pltf. to place his 
vessel in the berth. He did so, & the vessel while 
lying there sustained damage in consequence of 
the berth being unsafe. The harbour master knew 
that tlie berth had been unsafe, & what had been 
done to it, but neither he nor the trustees knew 
that the berth continued unsafe when he directed 
pltf. to place his vessel in it ; — Held : there was 
no evidence to warrant a verdict against the 
trustees. — Metcalfe v. Uethebington (1860), 5 
H. & N. 719 ; 2 L. T. 806 ; 24 J. P. 788 ; 8 W. R. 
475; 157 E. R. 1367, Ex. Ch. 

8718. Lock foreman — Assistant to dock 

master.] — Under No. 2 of the bye-laws, & Nos. 10 
& 17 of the regulations of the London & India 
Docks Co., issued xmder the London & India 
Docks Amalgamation Act, 1900, which incor- 
porates the Harbours, Docks, & Piers Clauses 
Act, 1847 (c. 27), the expression “ dock-master ** 
includes his duly authorised deputies & assistants, 
& vt^ssels are to be moved by the persons in charge 
under the direction of the dock-master, who may 
also give any other directions. 

Pltfs.' steam vessel was entering defts.* dock 
under the direction of the dock master, who was 


Consequently It could not bo hold 
responsible for the default of its harbour 
master, who was aotlng not as harbour 
master but as pilot engaged by applts. 
for their vessel, at the lime when vessel 
& cargo were lost. — Shaw, Savill & 
Albion Go. v. Timaru Harbour 
Board (1890), 15 App. Gas. 429. P. G. 
— N.Z. 

g. Pilola.] — When harbour 

trustees, who are appointed ** a pilot- 


age authority ” within M. S. Act, 1854, 
do not liocnse pilots under the powers 
conferred on them by Part V of that 
Act, hut employ unlicensed pilots at 
stated wages to pilot vessels into their 
harbour, & themselves receive the 
pilotage dues, &: apply them to harbour 
purposes, they are liable for the fault 
of me pilots so enmloyed by them. — 
Holman o. Irvinb harbour Trustbxs 
(1877), 4 R. (Ct. of Sess.) 406 ; 14 Sc. 


L. R. 307.— SCOT. 

h. Harbour inaster .] — A sail- 

ing ship about to enter a harbour 
was bailed by the harbour-master, who 
then gave steering orders. She 
stranded on a bank of sand Sc received 
injuries Held ; after a proof that 
she was under the charge of the harbour • 
master from the time when he began to 
give orders. Sc the approximate oause 
of the aooident was fault committed 
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Sect, 12. — LiahUitiea of harbour auihoritiea: 'Sub^ 
sed, 4. Sect, 13. Part XXII, Sect. 1.] 

standing on one of the pier-heads. At the same 
time an official of the dock co., a lock foreman in 
uniform, standing on the other pier ordered a 
ketch, belonging to the other defts., & lying within 
the prescribed limits of the authority of the dock 
CO., to swing round for the purpose ofentering 
the dock. By a second & as it was found improper 
order, the lock foreman directed some barges, to 
which the ketch was fast, also to swing, with the 
result that the ketch, being unable to check herself 
by the rope which was fast to the barges, without 
any negligence in those in charge of her. came into 
collision with pltfs.’ steam vessel : — Held: (1) deft, 
dock CO. was alone liable for the damage sustained 
by pltfs.* vessel, as the lock foreman was a deputy 
or assistant of the dock master within the meaning 
of rule 2 of the bye-laws, whose orders those in 
charge of the ketch were boxmd, under Harbours, 
Bocks, & Piers Clauses Act, 1847 (c. 27), to obey, 
& as the relationship of master & servant did not 
exist between the dock official & the owners of the 
ketch, they were not responsible for his negligent 
order ; ^2) pltfs. acted reasonably in joining both 

E arties as defts., & as deft, dock co. threw the 
lame on the other defts., but were themselves 
alone to blame, pltfs.* costs against both defts., 
& the costs of the owner of the ketch, both in the 
ct. below & on appeal, must fall on the dock co. 
— ^The Mystery, [1902] P. 115 ; 71 L. J. P. 39 ; 
86 L. T. 359 ; 50 W. R. 414 ; 9 Asp. M. L. C. 
281, C. A. 

Annoiaiixtns : — As to (1) iy)ld. Tho Penrith Castle, [1918] 
P. 142. As to (2) Apid. The Hopper No. 21, [1903] W. N. 
114; The Esrom &*The Hopper Wills No. 66. [1914] 
W. N. 81. Befd. Tho Mlllwall (1904), 91 L. T. 695. 

8714. Servant acting under statutory & 

comp^ory provisions.]— The authority of a port 
captain or harbour master with respect to the 
mooring of vessels within his jurisdiction is 
absolute, & the board, whose servant he is, must 
be held responsible for his acts & those of any other 
official in the board’s employment ; & in case of 
damage ensuing from the negligence of one of the 
board’s officers its liability is not taken away by 
the circumstance that such officer is a pilot acting 
under statutory & compulsory provisions. — East 
London Harbour Board v. Caledonia Landing, 
Shipping & Salvage Co., Ltd., East London 
Harbour Board v. Colonial Fisheries Co., 
Ltd., [1908] A. C. 271 ; 77 L. J. P. C. Ill ; 98 
L. T. 682 ; 24 T. L. R. 516 ; 11 Asp. M. L. C. 
59, P. C. 

8715. Exception from liability clause — Ex- 

tending to lock connecting with dock.] — Defts., 
who were the owners of Chelsea Dock & of a lock 
connecting it with the River Thames, received 
pltfs.’ barge into the dock on the condition that 
“ All barges or vessels while in Chelsea Dock are 
at the sole risk of owners or persons bringing or 
causing the same to be brought into the dock.” 
While the barge was in the lock on its way out 
from the dock to the river, it was damaged through 
the negligence of defts.’ servants ; — Held : (1) the 
words of the condition were adequate to exempt 
defts. from liability for the negligence of their 
servants ; (2) the word ” dock ” in the above 


condition must be interpreted as including the 
lock, & therefore defts. were exempt from liability. 
— Forbes, Abbott & Lennard, Ltd. v. Great 
Western Ry. Co. (1927), 44 T. L. R. 97, 0. A. 

.]—See, also, Nos. 8670, 8682, 8686, 8687, 

8694, 8698, ante. 

8716. Third parties — Dock master — Where inde- 
pendent officer.] — ^Brown v, Newport Dock Co. 
(1857), 28 L. T. O. S. 252. 

8717. Lessee of harbour authorities.] — 

Burt v. Victoria Graving Dock Co., Ltd., & 
London & St. Katherine’s Dock Co., No. 8678, 
ante. 


Sect. 13.— ACTIONS AGAINST HARBOUR 
AUTHORITIES. 

8718. Right to protection as public authorities — 
Limitation of time for action.] — ^By an Act of Par- 
liament, a CO. was established for making & 
maintaining certain docks & basins, & was autho- 
rised to appoint a dock master, who was to have 
power to direct the mooring, unmooring, moving, 
& removing of all vessels into or being in the docks, 
& to have the control over the space of one hundred 
yards of the entrances into the docks, so far as 
related to the transporting of vessels coming in or 
going out ; & the co. was to be sued in the name of 
their treasurer ; & if any action should be brought 
against any person for anything done in pursuance 
of the Act, such action should be commenced 
within six calendar months after the fact com- 
mitted. An action having been brought against 
the treasurer for an injury done to a vessel, within 
one hundred yards of the entrance of the docks, 
by reason of improper directions having been given 
by the dock master in transporting her into the 
docks : — Held : the giving of such directions was 
a thing done in pursuance of the Act of Parliament, 
& the action ought therefore to have been brought 
within six calendar months after such directions 
were given. — Smith v. Shaw (1829), 10 B. & C. 
277 ; L. & Welsh. 98 ; 5 Man. & Ry. K. B. 225 ; 
8 L. J. O. S. K. B. Ill ; 109 E. R. 453. 

Annotatiom Refd. Joulo Taylor (1851), 7 Exch. 58- 

Mentd. Fletcher v. Green well (1835), 5 Tyr. 316 ; Palmer 

V. Grand Jimction lly. (i839), 3 Jur. 559. 

8719. Limitation of Actions & Costs 

Act, 1842 (c. 97).] — The Ramsgate Harbour Acts 
are Acts of a local & personal nature, & are there- 
fore within the meaning of above Act, which gives 
a period of two yeara for the bringing of actions 
for anything done under the authority of such 
Acts.— Shepherd v. Sharp (1856), 1 H. & N. 115 ; 
25 L. J. Ex. 254 ; 27 L. T. O. S. 274 ; 20 J. P. 
676 ; 4 W. R. 570 ; 156 E. R. 1140 ; sub nom. 
Sharp v. Shepherd, 2 Jur. N. S. 617, Ex. Ch. 
Annotaiion Refd. U. v. L. 0. C., [1893] 2 Q. B. 454. 

8720. Public Authorities Protection Act, 

1893 (c. 61), s. 1.] — Pltfs., owners of a barque, 
issued a writ, on Nov. 14, 1898, in an Admlty. 
action, against defts. for damages sustained by 
the grounding of their vessel on Sept. 33, 1893, 
in the river Ribble within the port & harbour of 
Preston, through the alleged negligence of defts. 
in inviting the vessel to come up when there was 


by him In giving many stoering 
ordera, dc therefore the proprietors of 
tho harbour, his employers, wore re- 
sponsible for the damage. — Parker v. 
North British Ry. Co. (1898), 26 
U. (Ct. of Bess.) 1059 ; 35 Sc. L. R. 
842 ; 6 S. L. T. 79.-H5COT. 

. k. Craneman,] — Ainslie v, 

Leith Dock Comrs., [1919] S. C. 678 ; 
11919] 2 S. L. T. 180.— soot. 


part XXL SECT. 18. 

87181. Right to protection cm pvhlic 
aiUhorities — lAmiUdion of time for 
actUm.) — ^An action must bo brought 
against a Harbour Board within throe 
months from the date of tho doing of 
tho injury, & not from tho time of its 
dlscoyery. — Waterston v. New River 
Harbour Board (1886), 4 N. Z. L. R. 
102.— N.Z. 


1. Neccssitv for notice of action .] — 
An action ‘ against tho Sydney Har- 
bour Trust Comrs. is an action brought 
against a “ person within Sydney 
Harbour Trust Aot, 1901, s. 26. The 
comrs. aro therefore entitled to notice 
of Intention to bring an action against 
them in acoordanco with tho require- 
ments of sect. 26.— Ryan v. Sydney 
Harbour Trust Comrs. (1912), 12 


Pabt XXII.— Mabine Authorities. 
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not sufficient water in the channel leading to the 
docks ; — Held : def ts. were acting in pursuance 
of their public duties, so that above sect, applied, 
&, as that statute, dealing with procedure only, 
was retrospective, the action was barred after the 
expiration of six months from the default com- 
plained of.—THE Ydun, [1809] P. 230 ; 68 L. J. P. 
101 ; 81 L. T. 10 ; 15 T. L. R. 301 ; 8 Asp. M. L. C. 
651, O. A. 


AnTwUUtona : — Apld. A.-G. v. Margrate Pier & Harbour Co. 
of Proprlotore, [1900] 1 Cb. 749 ; Parker v. L. C. C., [1904] 
2 K. B. 5^ ; Lyles v. Southend-on-Sea Ooran., 119051 2 

K. B. 1. Consd. The Johatuiesburgr, [1907] P. 05. Bexd. 
Ambler v. Bradford Corpn., [1902] 2 Ch. 585 ; Sharplng- 
ton V. Fulham Grdns., [1904] 2 Ch. 449; 11. v. James 
& Mid. Ky., Exp, Bath R. C., [1908] 1 K. B. 958 ; Brad- 
ford Corpn. V, Myers, [1916] 1 A. C. 242 ; R. v. Southamp- 
ton Income Tax Ojmrs., Ex p. Singer, [1916] 2 K. B. 
249. Bowling v. Camp (1922), 128 L. T. 342. Mentd. 
Chamberlain & Hookham v. Bradford Corpn. (1900), 83 

L. T. 518 ; R. v, Chandra Dharma, [1905] 2 K. B. 335 ; 
Wolby u. Parker, [1916] 2 Ch. 1. 


8721. ; .] — A CO. incorporated by 

Act of Parliament, not only for the performance 
of duties of public utility, but also for the purpose 
of earning profits, is not entitled to the benefit of 
above Act. — A.-G. v, Margate Pier & Harbour 
Co. OF Proprietors, [1900] 1 Ch. 749 ; 69 L. J. 
Ch. 331 ; 82 L. T. 448 ; 64 J. P. 405 ; 48 W. R. 
518 ; 44 Sol. Jo. 393. 

AnnoUttions : — Distd. The Johannesburg. [1907] P. 65. 
Refd. Parker v. L. C. C., [1904] 2 K. B. 501 ; Bradford 
Corpn. V. Myers, [1916] 1 A. C. 242. Mentd. Ambler 
Bradford Corim., [1902] 2 Ch. 585 ; Sharpington v. 
Fulham Grdns. (1904), 52 W. R. 617. 


.] — See, generally. Public Authorities, 

Vol. XXXVIII., pp. 101-136. 

8722. Costs — Scale of taxation.] — Pltfs., owners 
of a ste^ship, brought an action in the 
Admlty. Divn. of the High Ct., claiming damages 
against defts., a port & harbour authority, for 
injuries sustained by the vessel owing to the 
alleged negligence of the servants of defts. in not 
keeping the bed of the harbour in a proper & fit 
state for the vessel to ground upon at low water. 
Defts. by their defence alleged (inter alia) that 
the damage was occasioned by the inherent weak- 
ness & unfitness of the vessel to take the ground 


with the cargo she had on board. The trial of the 
action lasted the greater part of four days, & 
owing to the nature of the defence set up, several 
engineers & surveyors were called on both sides, 
who produced plans in support of their respective 
views as to the strength & construction of the 
vessel. Judgment was given for pltfs. on the 
ground that the damage sustained by the vessel 
was due to a ridge of gravel left in the bed of the 
harbour by the negligence of the servants of defts. 
On the question of costs : — Held : ;^ltfs. were 
entitled to an order for costs on the mgher scale 
inasmuch as the case was special in its native, 
involving the calling of a number of scientific 
witnesses, the preparation of plans, & had been 
so presented as greatly to facilitate its trial. — The 
Robin, [1892] P. 95; 67 L. T. 298; 7 Asp. 
M. L. C. 194. 

8723. Public Authorities Protection 

Act, 1893 (c. 61), s. 1 (b).] — In an action by the 
owners of a steamship against the Tyne Improve- 
ment Commission for the amount of the damage 
occasioned to the vessel by a fire which originated 
on one of defts.’ coal staiths, judgment was given 
in favour of defts., on the gi'ound that they, as 
owners of the staith, had not been guilty of 
negligence. Defts. thereupon claimed, under 
above sub-sect., 1893, to recover from unsuccessful 
pltfs. their costs as between soh*. A: client : — Held : 
defts. were a public authority, & as such entitled 
to have their costs so taxed, for in the erection & 
working of the staith they must be taken to have 
acted in “ intended ” execution of a public duty 
within the meaning of the Act, although the 
staith, & the line of railway connected with it, 
might not have been constmeted in strict con- 
formity with their statutory powers, the question 
of deviation froin deposited plans being for the 
parti(*s affected thereby, such as the neighbouring 
owners, & not for pltfs. — The Johannesburg, 
[1907] P. 65 ; 76 L. J. P. 67 ; 96 L. T. 464 ; 10 
Asp. M. L. C. 402. 

8724. LlablUty for coUlsion.] — The 

Mystery, No. 8713, ante. 


Part XXII. — Marine Authorities. 


Sect. 1.— THE BOARD OF TRADE AND 
AUTHORITIES UNDER CONTROL THEREOF. 

Sec 1894 Act, ss. 63, 244-246, 251, 271-286, 
289-363, 422, 457-486, 603, 666, 035, 036, 640, 
660, 713-733, 737-742 ; 1906 Act, ss. 74-75 ; 1919 
Act, ss, 1, 2 ; Pilotage Act, 1913 (c. 31). 

8725. The Board of Trade — Transfer thereto of 
personal liabilities of shipping controller — Liability 
of Board to be sued — Service of writ.] — ^Pltfs. in 
1922 brought an action against the Board of Trade 
for money had & received. The money which it 


was sought to recover was alleged to have been 
wrongfully extorted from pltfs. in 1919 by the 
Shipping Controller under colour of his office, & 
it was alleged that, on pltfs. electing to waive the 
tort, he would have been personally liable to refund 
the money as having been received to their use. 
By the Ministry of Sliipping (Cessation) Order, 
1921, it was provided that the office of Shipping 
Controller should cease to exist, & that “ All 
. . . liabilities . . . incurred by the Shipping 
C’outroUer . . . shall be transferred to the Board 


S. R. N. S. W. 91 ; 29 N. S. W. W. N. 
15.— AUS. 

m. .] — The Comptroller-General 

of CiiBtoms is an “ office ** within 
Customs Acts, 1901-1910, ss. 221 & 
225, & therefore notice must bo given 
of an action to bo brought against him 
&: tho action must bo begun within 
six months from the cause of action. — 
Laohariabsen V, The Commonwealth, 
[19171 24 C. L, R. 166,— AUS. 

n. .] — [Idd: an action against 

the Melboumo Harbour Trust Comrs. 
was an action brought against a ** per- 
son ** within Melboumo Harbour Trust 
Act, 8. 46, & notioo in writing 
thereof complying in form or in sub- 


stance with tho roquiremonts of tho 
sect, was necessary. — Union S.S. Co. 
OF New Zealand, Ltd. w. MELBoiruNE 
Harbour Trust Comrs. U684), 9 
App. Cas. 365, P. C.— N.Z. 

o. Wreck of vessel — Nonfeasance of 
harbour company .] — Action against a 
harbour oo., pltf.'s vessel having been 
wi'i^ckcd upon a sand bar about 200 
feet outside of the piers, & tho cargo 
lost. It appeared that this sand bar 
was of a shifting nature, disappearing 
& forming at different times, but defts., 
who had cominonood to receive tolls, 
some weeks before tho accident liad 
begrun to remove it, & had not gone on 
with the work. The Jury having found 


that tho loss was caused by deft.’s 
ncgligouoe ; — Held : defts. were liable, 
& a verdict for the value of i^tf.’s 
cargo was uphold. — ^Webb v. Port 
Bruce Harbour Co. (1860), 19 U. C. R. 
615.— CAN. 


PART XXn. SECT. 1. 

p. Right of Board of Trade — 
To issue instructions to surveyors — 
Sufftciency of vessel* s htUl ,] — The Board 
of Trade under tho powers conferred 
by M. S. Act, 1857, & subsequent 
statutes, is entitled to issue instruc- 
tions to the surveyors of passenger 
ships appointed under sect. 305 of that 
Act, controlling their Judgment with 
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Sect, 1 , — The Board of Trade and autharUies under 
control thereof. Sects. 2, 3 4. Parts XXIII., 

XXIV. <fc XXV. Sects. 1 cfc 2.] 

of Trade.*’ The ** Board of Trade ** is the name 
given by statute to an unincorporated committee 
of the ftivy Council. On an application to strike 
out the writ on the ground that the Board of Trade, 
as a department of the Crown, could not be sued : 
— Held : the intention of the Order was to transfer 
to the Bop*d of Trade as a govt, department the 
pe^onal liabilities, if any such there were, of the 
Slapping Controller for any wrongful acts com- 
mitted by him in his office, & the Board was liable 
to be sued in respect of those acts notwithstanding 
that it was an unincorporated body. 

Although the Board of Trade may in the above- 
mentioned circumstances be sued as a govt, 
department, service of the writ must, unless the 
sob*, to the Board accepts service on their behalf, 
be effected upon the individual constituent 
members of the Board personally. — Marshal 
Shipping Co. v. Board of Trade, [1923] 2 K. B. 
343 ; 92 L. J. K. B. 901 ; 129 L. T. 044 ; 39 T. L. R. 
415 ; 67 Sol. Jo. 639 ; 16 Asp. M. L. C. 210, C. A. 

Ainmtaiums Digtd. Rristol Channel SteamerK r. II. (1924). 

®efd. Brocklcbank v. II., [1924] 1 K. B. 
647 ; G. S, & W. |{y. Co. of Ireland v. It., [1924] 2 K. B. 
i.’U). 


Sect. 2.-~LOC:aL MARIN! BOARDS. 

See 1894 Act, ss. 94, 202, 204, 244, 245, 471, 487, 
713,Sched. VII. ; 1906 Act, s. 74 ; 1914 Act (c. 42), 
s. 1 (3). 

8726. Inquiry by local marine board — Alleged 
nllsconduct^ummons of witness for defence — 
Discretionary power.] — K. v. Collingridge, No. 
8051, a7iie. 

8727. Procedure prior to sum- 

mons.] — ^R. V, COLUNGRIDGE, No. 8051, ante. 


8728. Witness Is witness of 

court.] — R. V. Collingridge, No. 8061, atUe. 

8729. Expenses.] — B. v, 

Oolunqbidge, No. 8051, ante. 

8780. Perjury of witness — Summons of wit- 

ness for defence.] — ^Wilful & corrupt false swearing 
before a local marine board lawfully constituted 
upon a matter material to an inquiry then being 
lawfully investigated by them in pursuance of 
Merchant Shipping Act, 1864 (c. 104), is perjury, & 
indictable as such. — R. v. Tomlinson (1866), 
L. R. 1 C. C. R. 49 ; 36 L. J. M. C. 41 ; 16 L. T. 
188 ; 30 J. P. 788 ; 12 .Tur. N. S. 945 ; 16 W. R. 
46 ; 10 Cox, C. C. 332, C. C. B. 


Sect. 3.— MERCANTILE MARINE OmCES. 

See 1894 Act, ss. 115, 118, 122, 230, 246, 247, 
249, 387 ; 1906 Act, ss. 74, 85, Sched. II. 

8731. Superintendent of mercantile marine office 
— ^Power of deputy superintendent.] — 1894 Act, 
s. 387 (1), provides that a superintendent of a 
mercantile marine office shall inquire into, hear, & 
determine any dispute between the owner of a fish- 
ing boat & any seaman of the boat concerning {inter 
alia) the seaman’s discharge, if any party to the 
dispute calls on liim to decide it. 

Sect. 247 (2), provides that any act done by a 
deputy duly appointed shall have the same effect 
as if done by a superintendent : — Held : deputy 
superintendent lias power to adjudicate upon 
disputes unders. 387.^ — Mayiiew v. Tripp, [1914] 
2 K. B. 455 ; 83 L. J. K. B. 778 ; 110 h. T. 1002 ; 
12 Asp. M. L. C. 605, D. C. 


SEcn\ 4.-~REGISTRAT10N AUTHORITIES. 

See 1894 Act, ss. 251-258, 339, 694, 695, 719, 721. 


Part XXIII. — Pleasure Yachts. 

See 1894 Act. ss. 3,690; Customs Consolidation 8732. Yacht race — Collision — ^Limitation of lia- 
Act, 1876 (c.36),s.l75; Pilotage Act, 1913 (c.31),s. bility.] — Clarke v. Dunravbn (Earl), Tub 
11 ; Statutory Rules & Orders Revised, Vol. VIII., Satanita, No. 8068, ante. 
p. 303 ; Statutory Rules & Orders, 1908, p. 647. 


rffm^nce to the various requirement 
compliance with which is neccssar; 
in order to their grranting a clcclaratloi 
as to the sufficiency of the hull of th 
vessel, which declaration is required b; 
the Act as a necessary condition of th 
issue of a certificate by the Board, & 
lu the event of shipowners feollni 
aggrieved at the refusal of the survey o 
to issue a declaration, or of the Boan 
to grant a certificate, the prope 
remedy is an appeal under M. 8. Act 
^^76, 8. 14, to a Ct. of Survey or i 
scientific referee. — Dennt & Brothers 
!;• Koabd op Trade (1880), 7 B 
SosB.) 1019 ; 17 Sc. L. R. 694.- 

SCOT. 

3’-^ — T'", TP cancel or suspenc 
c^rixficdie .] — The Board of Trade hai 
no power to cancel or suspend a cortl 
fleate ex^pt on the ground that the 
holder of It has been “ convicted ' 
of an oflenco. — Lord Advocati 
(Board of Trade) v. Hutchinof 
Board) (1896) 
^COT^* of Sess.) 177 ; 4 S. L. T. 167 


PART XXII. SECT. 2. 

r. Power to make regulations — As to 
steamers following hoot race.} — Appet. 
WM convicted of a break of the follow- 
ing regulation, made by tho Marino 
Board, to ho observed at boat races — 
** only two steamers will bo permitted 
to follow any race, viz. one authorised 
by tho Marino Board to convey tho 
members of tho Press, the other to 
carry the umpire.” Appet. being tho 
master of a steamer not authorised by 
tho Board followed the race : — Held : 
the regulation was not ultra vires, & 
the conviction was right. — Kx p, 
Waterhouse (1879), 2 N. S. W. S. C. R. 
N. S. (L.) 194.— AUS. 

t. That ” every harbour dh 

river steamer shall be divided by trans- 
verse water-tight bulkheads.”] — Jean- 
NERET V. Hixson (1890), 11 N. S. W. 
Eq. 1 ; 6 N. S. W. W. N. 118.— AUS. 

a. Duly of board to place buoys ,] — 
Nipper v. Hixson (1884), 5 N. S. W. 
L. R. (L.) 118.— AUS. 

b. liaibUUy for detention of vessel 


— Allegation that foremast rotten .] — * 
Australian Banking Oo. r. Bitrns 
(1880), 11 N. S. W. L. R. (L.) 6; 6 
N. S. W. W. N. 19.-AUS. 

c. One charge allowed for continu- 
ous services.] — A vessel entered a 
harbour in a leaky condition. She was 
first boachod, then shifted sovoral 
tlmoH, & finally taken into deep water 
& aiiohored, all those opoAtions being 
performed under tho charge of tho 
harbour-master &: pilot of the local 
harbour board : — Held : all these 
succosslvo movements of tho vessel 
made a chain of continuous services, for 
which tho harbour board oould only 
charge as one act from tho time of hor 
beaching until dior final mooring at tho 
anchorage. — Napier Harbour Board 
V. Tysrr Line, Ltd. (1904), 24 N. Z. 
L. 11. 5U.— N.Z. 

PART XXIII. 

d. Validity of conviction for offence 

against Lora's Day R. v. I)ao- 

oett, R. V. Fortier (1882), 1 0. R. 
637.— CAN, 
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Part XXIV. — Naval and Marine Courts. 

See 1894 Act, ss. 480-400. 

Naval court martial.]— S'ee Royal Forces, Vol. XXXIX., p. 341, No. 270. 


Part XXV. — Requisition 

Sect. l.—IN GENERAL 
Authority to requisition.] — See Constitutional 
Law, Vol. XI., p. 649, Nos. 620-623. 

8733. What amounts to requisition — Effective 
positive control — Constituted by deflnlte order.] — 
By Regulations made under Emergency Powers 
Act, 1920 (c. 66), the Govt, was empowered to 
requisition ships, to prohibit the unloading of 
ships, & to take possession of {inter alia) stocks of 
coal. The Regulations further made provision for 
the assessment of “ the comj)ensation payable in 
respect of any property which is requisitioned or 
of which possession is taken under these Regula- 
tions.** 

During a coal strike in 1921, when the Regula- 
tions were in force, suppliants* vessel arrived in 
the Thames on Apr. 2, with a cargo of coal for 
certain consignees. On the same day a Customs 
officer boarded the vessel, & acting on instructions 
told the chief officer that “ in no circumstances is 
the vessel to discharge without permission.** The 
vessel accordingly lay with the coal on board till 
Apr. 21, on wliich date the Govt, requisitioned the 
coal, & on Apr. 22 the vessel was ordered by a 
Govt, department to proceed to Erith & discharge 
there, which she accordingly did. the discharge 
being completed on Apr. 23. Suppliants, contend- 
ing that the vessel had been requisitioned &/or that 
possession of her had been taken by the Govt., 
claimed compensation under the Regulations, or, 
alternativelv, at common law, for her detention 
from Apr. 2 to Apr. 23; — Held: (1) the word 
“ requisition ’* in the Relations meant some 
effective & positive dominion or control consti- 
tuted by a definite order given under the Regula- 
tions ; no such effective & positive dominion or 
control was exercised till the vessel was directed to 
proceed to Erith & discharge her cargo there ; & 
therefore under the Regulations suppliants were 
entitled to compensation in respect of two days 
only, Apr. 22 & 23 ; (2) assuming tliat the Crown 
has no right at common law to take a subject*s 
property for reasons of State without paying com- 


of Ship by Government. 

pensation, that rule can only apply, if it does 
apply, to a case where property is actually taken 
possession of or used by the Govt., or where, by 
the order of a competent authority, it is placed at 
the disposal of the Govt. ; a mere negative pro- 
hibition, though it involves interference with an 
owners’ enjoyment of property, does not, merely 
because it is obeyed, carry with it at common 
law any right to compensation ; & therefore that 
suppliants had no right at common law to claim in 
respect of the period up to Apr. 22. & as regards 
the two days, Apr. 22, 23, they could not be in a 
better position than the Regulations which 
superseded any common law right if such other- 
wise existed. — E iiance Fenwick & Co. v, R.. 
[1927] 1 K. B. 458; 96 L. J. K. B. 144; 43 
T. L. R. 18 ; 32 Com. Cas. 116 ; sub nom. Fenwick 
(W. F.) & Co. V. R., 136 L. T. 358. 

8734. Agreement to reimburse owner — Actual 
cost of maintaining organisation — ^What included 
therein.] — Cunard S.S. Co., liTD. v. Board op 
Trade (1923), 155 L. T. Jo. 322. 

Vessels under time charters — Whether requisition 
frustration of adventure.] — See Part VII., Sect. 2, 
sub-sect. 22, D., ante. 


Sect. 2.— COMPENSATION FOR REQUISITION. 

8735. Right to compensation — ^Negative prohibi- 
tion to deal with ship & cargo.] — In Oct. 1920, the 
steamship Norfmni, which was on time charter to 
suppliants, not by demise, wfis loading coal in 
Barry docks for carriage to Nantes. The coal 
strike was then in progress, A: the naval transport 
officer at Cardiff, acting for the Admlty. & within 
the scope of liis autliority, ordeied the master of 
the Norburn to leave the docks &:■ take the vessel 
into the roads to a\vait further orders. The 
Norbum was kept waiting for eighteen days & was 
then allowed to proceed on her voyage. Sup- 
pliants were obliged to pay the chartered hire] for 
those eighteen days & now claimed by petition of 


PART XXIV. 

e. DtUy to aubinit question of law 
to Supreme 6^<wtrL]— When a question 
of law has been requested to be re- 
served by the Ot. oi Marine InquiiT* 
such Ot. should reserve such question 
for the opinion of the Supreme Ct. 
before giving its decision.— He Mbdlev 
(1002), 28 V. L. 11. 475.— AUS. 

PART XXV. SECT. 1. 

f. Contract of hiring ceacea — On 
vessel becoming total loss.] — ^A vessel 
which was requisitioned by the Govt, 
under a contract of hire stranded on 
Sept. 6, 1917, Sc the owners claimod 
pairment of hire to Oct. 25, 1917. 
in an action brought to enforce the 
claim It was admitted by all parties 
that (1) the stranding took place owing 
to a miscalculation of the navigatiug 
officer ; (2) on Sept. 8 all attempts to 


salve the vessel were abandoned ; 
(3) after Sept. 8 sdlvage was Impos- 
sible ; (4) the vessel was a total loss as 
at Sept. 9, at & from which date salvage 
operations wore restricted to her arma- 
ment ; (5) no notice was given until 
Oct. 25, 1917, by defenders to pursuers 
that salvage operations had boon 
abandoned ; & (6) no notice was at 
any time given that the vessel had been 
disoharged from Govt., service : — Held : 
even though the loss of the vessel 
might be duo to the fault of the lessees 
the oontract of hire terminated on 
Sept. 9, at which date the vessel be- 
came a total loss. — London & Edin- 
burgh SuivviNO Co, V. The Admiralty 
[1920] S. C. 309 ; 57 Sc, L. R. 252.— 
SCOT. 

PART XXV. SECT. 2. 

g. AnwwU of twnpeiwafion— Rcosoh- 
able amount.}-— h,*s steam tug (gross 


tonnage 47*58 & registered tonnage 
17*82) was, on Nov. 2, 1918, requi- 
sitioned by the Crown for war purposes 
& remained under i*equi8ition for 15 
days, when the period of requisition 
was tennlnated by the close of tho 
war : — HeM : in view of the short 
period for which the tug was hold, tho 
sum of $30*00 per diem, was a fair & 
reasonable compensation or rental for 
such a tng. — Lemay v. R. (1922), 68 
D. L. R. 489 ; 21 Exch. C. R. 364.— 
CAN. 

h. .] — Inasmuch as con- 

ditions prevailing in Canada are 
more like those in the United States 
than in Britain, the rate of oompensa- 
tion for requisition allowed in the 
United States affords a safer compara- 
tive guide than tho English rate, in 
establishing a just & reasonable rate 
for CJanada. — Re Gaston, Wiluams & 
WiGMORE OF Canada, Ltd. Sc Gaston, 



988 


Shipping and Navigation. 


Sect, ^2, — CompenscUion for requisHion.] 

nglit to recover from the Crown that sum or a sum 
by way of compensation for the loss they had sus* 
teined : — Held : the claim failed inasmuch as the 
instructions given to the master by the naval 
transport officer was an order justified under 
regulation 39 B. B. B. of Defence of the Healm 
Regulations Consolidated, which order did not 
pve rise to an implied promise by the Crown to 
indemnify suppliants against the loss they had 
sustained ; & even if the instinictions given to 
the master constituted a request & the obedience 
of the master an assent, the request was to the 
master as having control of the vessel for his owners 
& gave no right as against the Crown by suppliants 
as charterers. — I^derated Coal & Shipping Co. 
V. R., [1922] 2 K. B. 42 ; 91 L. J. K. B. 634 ; 127 
L. T. 303 ; 38 T. L. R. 497 ; 66 Sol. .To. 489 ; 16 
Asp. M. L. C. 604 ; 27 Com. Cas. 291. 

AnTKUaHons : — Reid. Dominion Coal Co. t\ Maskinonsro 

S.S. Co., [1922] 2 K. B. 132 ; Franco Fenwick v, il., 

[19271 1 K. B. 458. 

8736. .] — ^France Fenwick & Co. v. 

R.. No. 8733, a)i(e, 

8737. Only where property possessed & used.] 

— France Fenwick & Co. v. R., No. 8733, ante, 

8738. As between owners & charterers — 

Time charter.] — By a time charter entered into in 
June, 1914, the use of the ship was let to the char- 
terers for a period of eight years, but it was pro- 
vided that if she was lost the hire was to cease on 
the day of her loss. In Jan. D'17, the ship was 
requisitioned by the Admlty. on the terms that, 
in the event of her being lost by war risks, they 
would pay compensation of her ascertained value. 
Shortly afterwai'ds, & while the ship was so under 
requisition, she was sunk by the enemy : — Held : 
the compensation money payable by the Admlty. 
on the loss of the ship belonged wholly to the 
owners, the charterers had no right to share in 
in. — London- American Maritime Trading Co. 
V. Rio de Janeiro Tramway Light & Power Co., 
[1917] 2 K. B. 611 ; 86 L. J. K. B. 1470 ; 116 L. T. 
725 ; 33 T. L. R. 493 ; 14 Asp. M. L. 0. 101 ; 22 
Com. Cas. 359. 

Annotation-: — Apld. Dominion Coal Co. r, Maskinongrc H.S. 

Co., [1922] 2 K. B. 132. 

8739. Owners agreeing to bear marine 

risks.] — A steamer belonging to claimants was re- 
quisitioned by the Admlty. in Jan. 1916, under 
a Proclamation issued in Aug. 1914, & after a 
first voyage she was sent with a cargo of ore & 
pyrites to a firm of American munition makers 
whose contract provided that they should be 
bound to supply only if the ore was sent to them 
at a certain rate of freight. The ship was sent 
at this rate of freight, which was lower than the 
current market rate. On the voyage the ship 
was severely damaged by marine risks, &, in an 
arbn. between the owners ^ the Admlty., the 
arbitrators found that the owners were bound 
by the form of charter known as T.99, which 
expressly threw the burden of marine risks on the 
owners. A case was stated by the arbitrators 
for the opinion of the ct. on the following ques- 
tions ; (a) Whether the Admlty. had the right 
to employ the ship on a voyage earning freight 
payable to the Admlty., & whether claimants 
were entitled to receive any & what extra pay- 
ment & compensation in respect thereof ; 
(5) whether the Admlty. were liable to compensate | 
the owners for damage received on the voyage ; i 


& (c) whether maiine risks should be deemed to 
be borne by the Admlty. or by the ownera : — Held : 
(1) the Admlty. had a right to requisition the ship 
under the Proclamation in the national emergency 
which existed in Jan. 1916, & to employ her on 
the voyage in question & the owners were not 
entitled to extra compensation as the fact that 
freight was payable to the Admlty. was not 
material ; (2) there was evidence to support the 
arbitrators* finding that the owners agreed to bear 
the marine risks ; (3) consequently the Admlty. 
were not liable to compensate the owners for 
damage received on the voyage. — Crown op 
Leon (Owners) r. Admiralty Comrs., [1921] 1 
K. B. 595 ; 90 L. J. K. B. 417 ; 124 L. T. 348 ; 
37 T. L. R. 65 ; 16 Asp. M. L. C. 146, D. C. 

8740. At common law — Interference with 

trade of ship.] — By Indemnity Act, 1920 (c. 48), 
s. 2 (1) (6), any person not being the owner of a 
ship, who has “ incurred or sustained any direct 
loss or damage by reason of interference with 
his . . . business . . . through the exercise . . . 
during the war of any . . . power under any 
enactment relating to the defence of the realm 
. . . shall be entitled to payment or compensa- 
tion in respect of such loss or damage.** 

By Indemnity Act, 1920 (c. 48), s. 2 (2) (iii) (5), 
if claimant would apart, from the Act have no 
legal right to compensation, the compensation is 
to be assessed according to the principles set forth 
in Part II. of the schedule to the Act. 

A towage & salvage co. hired the use of a tug 
for the purposes of their business by a charter- 
party which entitled them to the services of the 
tug for as long as they pleased enabled them to 
terminate the hiring by a fourteen days* notice. 
During tlie currency of tlie charterparty the tug 
was requisitioned by tlie Admlty. : — Held : (1) the 
loss of the average net earnings of the tug during 
the period of the requisition was a “ direct loss 
or damage ” by reason of interference with the 
chaiterers’ business within Indemnity Act, 1920 
(c. 48), s. 2 (1) (6), <fc they were entitled to com- 
pensation ; (2) the charterers would apart from 
the Act have no legal right to compensation ; 
(3) in accordance with Indemnity Act, 1920 
(c. 48), B. 2 (2) (iii) (6), compensation must be 
assessed as directed by Part 11. of the schedule 
to the Act. — Elliott Steam Tug Co. v. Shipping 
Controller, [1922] 1 K. B. 127 ; 91 L. J. K. B. 
294 ; 126 L. T. 158 ; 15 Asp. M. L. C. 400, C. A. 
Anrwtationn : — As to (1) Ezpld. Black v. Admiralty Comrs., 

[1921] 1 K. B. 601. DIstd. Mohh S.S. Co. v. Board of 

Trade, [1924] A. C. 133. As to (2) Apld. FiMlerated Coal 

& Shlppingr Co. r. U., [1922] 2 K. B. 42. Refd. Dominion 

Coal Co. V. Maskinongo S.S. Co., [1922] 2 K. B. 132. 

8741. Under Indemnity Act, 1920 (c. 48).] — 

By above Act, s. 1, it was provided that the general 
prohibition contained in that sect, against the 
institution in any ct. of law of legal proceedings, 
including a petition of right, for any act, matter 
or thing done during the war, if done in good 
faith & in the public interest, by any person 
holding office in the service of the Crovjh should 
not prevent the institution of proceedings for 
breaches of contract, except in cases where a 
claim for payment or compensation could be 
brought imder above Act, s. 2. 

By above Act, s. 2 (1) (a), the owner of a ship 
requisitioned by the GoH. during the war was to 
be entitled to payment for its fise, which payment 
was to be assessed by a tribunal called the ** Board 
of Arbn.** & upon the principles set out in the 


Williams & Wigmobe Steamsr 
Co^N. r. R. (1922), 66 D. L. II. 245 
21 Exch. C. R. 370.— CAN. 


k. Right to compensation — For loss 


of right to profile A — The charterer of 
a ship which is not demised is not 
entitled to compensation under Wap 
Measures Act, a. 7, for loss of his rights 


& profits under the charterparty.— 
Warner Quinlan Asphalt Co. v. 

R. , [19241 2 D. L. R. 853 ; [1924] 

S. C. R. 236.— CAN. 
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schedule to the Act. According to those prin- 
ciples the payment was to be based upon what 
were known as the “ Blue Book rates,” “ subject 
to such increases or modifications thereof as may 
have been agreed to before Jan. 1, 1920,” or, 
in cases where those rates had not been applied, 
on some other estimate of the profits which the 
owner could have made if there had been no war, 
& was to be assessed without reference to the 
increase in the market value of tonnage due to 
the war. 

Certain ships were requisitioned in 1918, in 
respect of which the Admlty. had previously 
ag^d with their owner that if they were requi- 
sitioned they should be paid for at the market 
rate & not at the Blue Book rates. The owner 
claimed in a petition of right to be paid the free 
market rate. The Admlty. claimed that the 
rates payable were fixed by an Order known as 
the Limitation of Freights (French Ports) Order, 
1918, & that in any event the matter was not 
within the jurisdiction of the ct. On the plea to 
the jurisdiction of the ct. : — Held : the terms of 
the Admlty. agreement were not a modification 
of the Blue Book rates within the meaning of the 
schedule, that the principles of the schedule being 
inconsistent with those terms were not applicable 
to suppliant *8 claim, that his claim for payment 
consequently did not come within above Act, 
s. 2 (1) (a) ; & the jurisdiction of the ct. to deal 
with the matter was not transferred to the Board 
of Arbn.— Brooke v. R., [1921] 2 K. B. 110 ; 90 
L. J. K. B. 521 ; 125 L. T. 183 ; 37 T. L. K. 375 ; 
15 Asp. M. I.. C. 205. 

Anru)iaii(yn. : — Distd. A.*G. v. Royal Mall Steam Packet 

Co., [lU5i2J 2 A. 0. 279. 

8742. .] — Above Act, s. 1 (1), pro- 

vides that no action or legal proceeding, which 


includes a jjetition of riglit, shall be instituted in 
respect of any act done during the war before the 
passing of the Act, if done in good faith & in th<* 
public interest by or under the authority of an 
official in the service of the Crown, & that if any 
such proceeding has been instituted before the 
passing of the Act it shall be discharged & made 
void ; ” Provided that, except in cases where a 
claim for payment or compensation can be brought 
under section two of this Act, this sect, shall not 
prevent : [b) the institution ... of pro- 

ceedings in respect of any rights under, or alleged 
breaches of, contract,” if the proceedings are 
brought within the prescribed time. 

Above Act, s. 2 (1), provides that, notwithstand- 
ing anything in the foregoing sect, restricting the 
right of taking legal proceedings — (a) the owner 
of a ship which has been requisitioned at any time 
during the war “ shall be entitled to payment or 
compensation for the use of the same & for services 
rendered during the employment of the same in 
Govt, service, & compensation for loss or damage 
thereby occasioned ” ; such payment or com- 
pensate to be assessed on the principles & by 
the tribunal thereinafter mentioned. 

In Mar. 1915, a steamship was requisitioned by 
the Admlty. & was taken under a charterpa^ty 
known as Form B. which fixed the rate of hire, 
gave the Admlty. the right of purchase at a cer- 
tain price, & rendered them liable for all risks & 
expenses of the ship. The ship, whilst in the 
employment of the Admlty., was sunk by a heavily 
armed German vessel, St, the owners, by petition 
of right, claimed compensation against the Admlty. 
for her loss. Before the petition came on foi trial 
above Act came into force, & the Crown pleaded 
that by virtue of this Act the petition should be 
discharged, & this point was tried as a pre- 


liminary question of law: — Held: (1) the case 
fell within above Act, s. 1 (1) ; (2) it was excepted 
from the benefit of paragraph (6) of the proviso 
to that sub-sect., inasmuch as the claim ^ came 
within above Act, s. 2 (1) (a), & the petition of 
right should be discharged. — ^A.-G. v. Royal 
Mail Steam Packet Co., [1922] 2 A. C. 279 ; 91 
L. J. K. B. 635 ; 127 L. T. 533 ; 38 T. L. B. 668 ; 
16 Asp. M. L. C. 674, H. L. ; revsg. S. C. sub nom. 
Royal Mail Steam Packet Co. v. R. (1921), 37 
T. L. B. 897, C. A. « ^ 

Annotatiom : — Oencrally. Refd. Reader v. S. E. & C. KY 

& L. & N. W. Ry.. Van den Berghs r. G. W. Ry. (1921). 

38 T. L. R. 14 ; Brocklebank t>. R.. [1925] 1 K. B. 52. 

Mentd. Rutly-Arnell, etc. Co. v. R., [1922] 1 K. B. 599. 

8743. .] — A shipping co., whose 

ordinary business it was to run a line of steamers 
to the Mediterranean, chartered a ship on a time 
charter for the purpose of its being employed on 
that business. The charterparty provided that if 
during the currency of the charter the ship was 
directed by the Govt, for some voyage the direction 
was to be for the charterer’s account. During 
the currency of the charter the Govt, directed the 
ship to go on a voyage to Cuba. That voyage 
resulted in a loss to the charterers, who also lost 
the profits which they would have made if the ship 
had been used for the Mediterranean trade. The 
charterers claimed as compensation under ^ the 
Act, (a) a sum representing the net loss sustamed 
by them as the result of the directed voyage, & 
(b) a sum representing the profit they woidd have 
made by the voyage intended to be made in the 
Mediterranean : — Held : claimants were not en- 
titled to compensation under the Act. — ^Moss S.S. 
Co.* V. Board op Trade, [1924] A. C. 133 ; 93 
L. J. K. B. 81 ; 130 L. T. 354 ; 40 T. L. R. 137 ; 
68 Sol. Jo. 184 ; 16 Asp. M. L. C. 250, H. L. 

^nnotofion^.—Aplf Black r. Admimlty (^mrs.. 11924] 1 
K. B. 661. Refd. Brocklebank v, R., [19251 1 K. B. 62. 

Assessment of compensation.] - 




Bllioit Steam Tug Co. v. Shipping Controli^r, 
No. 8740, afite. _ 

3745 , Arbitration proceedings.] — 

Eagle Oil Transport Co., Ltd. v. Board op 
Trade, No. 8757, post. a i. 

8746 . Amount of compensation — Increased cost 
of replacing ship.] — Under a contract made in 
Dec. 1914, between a dock board & a firm of ship- 
builders, the latter were to build for the fomer 
a hopper barge of special construction. In 
1917, when the barge was nearing completion, the 
Admlty. requisitioned her, altering her con- 
struction for purposes of their own, & in Aug. of 
the same year they purchased her for the on^nal 
contract price to be paid by them to the ship- 
builders. If <be barge hail not been requisitioned, 
she would have been completed & deli^red to 
the Board in Apr. 1917. Owing to diffl^ties 
arising from the war it was impossible for the Board 
to replace the barge by another of like construc- 
tion in less than three years froni the l^t-mcn- 
tioned date, or at a cost less than three times the 
contract price of the original barge. In pro- 
ceedings to determine the amount of the compensa- 
tion wliich ought, in these circumstances, to be 
paid by the Admlty. to the Board \—Held : (1) the 
Board were entitled to recover the amount of the 
difference between the contract price of the 
original barge & the increased cost to them of 
replacing her ; (2) the Board were not entitled 
to any compensation for the loss of the services 
of the barge during the above-mentioned period 
of three years, the damage thereby cau^d bemg 
too remote.— Be Mebsbt Docks & Haktoto 
Board & AoMraALTY Comrs., [1920] 3 K. B. 223 ; 
90 L. J. K. B. 148 ; sub nom. Mersey Docjks & 



990 


Shipping and Navigation. 


Sect. 2. — Compmsaiion for requisition. Sect, 3.] 

Harbour Board v. Admiralty Comrs., 123 L. T. 
462 ; 36 T. L. R. 647 ; 15 Asp. M. L. C. 24, D. O. 

3747 , Allowance for loss of service .] — Re 

Mersey Docks & Harbour Board & Admi- 
ralty Comrs., No. 8746, ante. 

8748. Transfer of Jurisdiction of court — To Arbi- 
tration Board.]— Brooke v. R., No. 8741, ante. 


Sect. 3.— EXCEPTED PERILS— WAR RISKS. 

Compare Insurance, Vol. XXIX., pp. 226-230, 
Nos. 1836-1861. 

8749. ** Hostilities or warlike operations ” — Col- 
lision — ^Navigation without lights.] — lu Mar. 1915, 
the steamsliip St. Osteoid was requisitioned by the 
Director of Transports & taken into the service of 
the AdnoJty. on the terms of a charterparty which 
provided that “ the Admlty. shall not be liable if 
the vessel be lost ... in consequence of . . . 
any . . . cause arising as a sea risk,” but the 
Adndty. took the risk of all consequences of 
hostilities or warlike operations.” On Dec. 31, 
1916, in pursuance of instructions from the 
Admlty., 'the ship was steaming at full speed on 
a very dark night with her lights obscured, being 
engaged in the operation of evacuating troops from 
Gallipoli, when she sighted on her stai'board bow 
a French battleship which was also steaming with- 
out lights, but almost immediately disclosed 
them. The St. Ostvald ported her helm & disclosed 
her port light, & the battleship .ilmost simultane- 
ously starboarded her helm. The ships were thus 
brought on to courses forming intersecting circles, 
& a collision occurred wliich caused the St. Oswald 
to sink A become a total loss. It was admitted 
that neither vessel was to blame : — Held : the 
loss of the ship was a ” consequence of warlike 
operations ” within the meaning of the charter- 
party, & the Admlty. were liable. — British & 
Foreign S.S. Oo., Ltd. v. R., [1918] 2 K. B. 879 ; 
87 L. J. K. B. 910 ; 118 L. T. 640 ; 34 T. L. R. 
646 ; 62 Sol. Jo. 701 ; 14 Asp. M. L. 0. 270, 0. A. 
Annotaiions : — CSoxiSd, A.-G. v. Ard Coasters, Livcipool & 
London War Kisks Inace. Assocn. v. S.S. Richard de 
Larrinaga Marino Under^Titers, [1921] 2 A. C. 141 ; 
Charento S.S. Co. v. Transports Director (1921 ), 38 T. L. 11. 
148 ; A.-G. V. Adelaide S.S. Co.. [1923] A. C. 202. Befd. 
Atlantic Transport Co. v. TranHporta Dirc*cU)r (1921), 38 
T. L. R. 160; Harrifions r. Shmping Controller, [1921] 

1 K. B. 122 ; O)mmonwealth Shiiijdng Representative 
V. Peninkilar & Oriental Branch Service, [1923] A. C. 191. 

8750. .] — A steamship was 

requisitioned by the Admlty. on the terms of a 
charterparty which provided that the Admlty. 
should not be liable for the loss of the ship by any 
sea risk, but should take the risk of all conse- 
quences of hostilities or warlike operations.” On 
the night of Feb. 18, 1918, the steamship was lost 
by a collision with a British destroyer, which was 
patrolling an area of the North Sea for submarines. 
The vessels were proceeding on opposite & parallel 
courses. The destroyer, having come to the end 
of her beat, was turning on a starboard helm with 
a view to proceeding in the reverse direction &, 
in so doing, struck & sank the steamship. The 
night was dark & both vessels were sailing without 
lights. Neither vessel was to blame for the 
collision : — Held : the collision was the direct 
consequence of the warlike operation of patrolling 
the seas, & the Admlty. was liable for the loss. — 
A.-G. V. Ard Coasters, Ltd., Liverpool & 
London War Risks Insurance Assocn., Ltd. 

V. S.S. Richard De Larrinaga Marine Under- 
writers, [1921] 2 A. C. 141 ; 91 L. J. K. B. 31 ; 
126 L. T. 648 ; 37 T. L. R. 692 ; 16 Asp. M. L. 0. 
363 ; 26 Com. Cas. 362, H. L. ; affg. S. C. sub nom. 


Richard De Larrinaga (Owners) v. Admiralty 
Combs., [1920] 3 K. B. 66, C. A. 

Annotations : — Diftd. Britain S.S. Co. v. R., Green v. British 
India Steam Navieratiou Co.. Britibh India Steam Naviga- 
tion Co. V. Liverpool & London War Risks Inseo. Assocn., 
[1921] 1 A. C. 99; Admiralty Comrs. v. Brynawell S.S. 
Co. (1923), 40 T. L. R. 78. RM. S.S. Laroj^ve v. R. 
(1919), 36 T. L. R. 108 ; (jharente S.S. CyO. uTTransporte 
Director (1921), 38 T. L. R. 148 ; Harrisons v. Shipping 
Controller, [1921] 1 K. B. 122; A.-G. v. Adelaide S.S. 
Co., [1923] A. C. 292 ; Ck)mmonwoalth Shipping Repro- 
sentativo v. Ponlusiilar & Oriental Branch Sorvloe, [1923] 
A. C. 191. 

8751. .1 — Primd facie the trans- 

port by sea of war material in time of war from one 
war base to another war base is a warlike operation 
within the meaning of the usual f.c. & s. warranty 
in a marine policy. 

Though the ct. may take judicial notice of the 
existence of a state of war between this country 
& another, it may not take judicial notice of the 
date of any particular military movement in the 
course of the war. 

On Jan. 1, 1916, a collision occurred after dark 
in the Mediterranean between the B. &> the G., 
which resulted in the loss of the G. Both ships 
were sailing at full speed & without lights in accord- 
ance with Admlty. regulations, & no blame 
attached to either. The G. was requisitioned by 
the Govt, of the Commonwealth of Australia upon 
the terms of a charterparty which provided that 
the Govt, should accept war risks but not ordinary 
marine risks. The question whether the loss was 
due to a war risk was referred to an arbitrator, who 
found that at the time of the collision the G. 
was carrying a general cargo, & that the B. ” was 
under requisition by the British Govt. & was carry- 
ing ambulance wagons & other Govt, steres 
from one war base (Mudros) to another war base 
(Alexandria) ” ; — Held : on the latter finding the 
■ B. was engaged on a warlike operation, the loss of 
the G. was a direct consequence of that warlike 
operation, & the Commonwealth Govt, were liable 
under the charterparty. — Commonwealth Ship- 
ping Representative v. Peninsular & Oriental 
Branch Service, [1923] A. C. 191 ; 92 L. J. K. B. 
142 ; 39 T. L. R. 133 ; 67 Sol. .7o. 182 ; 28 Com. 
Cas. 290, H. L. ; sub nom. Peninsular & Oriental 
Branch Service v. Commonwealth Shipping Re- 
presentative, 128 Jj. T. 640 ; 16 Asp. M. L. C. 
.33, H. L. ; affg., [1922] 1 K. B. 700, C. A. & (1921), 
38 T. L. R. 93. 

Annotations : — FoUd. Atlantic Transport- Co. v. Transports 
Director (1921), 38 T. L. R. 160; Adelaide S.S. cfo. v. 

R. , [1923] 1 K. B. 69. Refd. Charonte S.S. C?o. v. Trans- 
ports Director (1921), 38 T. L. R. 148 ; A.-G. v. Adelaide 

S. S. Co., [1923] A. C. 292 ; Cayzer, Irvine v. Board of 
Trade, [1927] 1 K. B. 209. 

8752. .] — ^Atlantic Transport 

Co., Ltd. v. Transports Director (1921), 38 
T. L. R. 160. 

Annotation Reid. Adelaide S.S. Co. v. R., [1923] 1 K. B. 
69. 

8763. .] — ^A steamship was 

requisitioned by the Admlty. on the terms of a 
chartei*party which provided that the Admlty. 
should not be liable for the loss of the ship by any 
sea risk, but should take the risk of ” idl conse- 
quences of hostilities or warlike operations.” On 
May 6, 1918, the steamship, while on a voyage 
with a cargo of iron ore, was lost at night by 
collision with another ship also carrying cargo when 
both ships were, in compliance with Admlty 
regu^tions, being navigate without ^hts. No 
negligence was proved on the part of either vessel 
& the collision was proximately caused by the 
absence of lights. The Admlty. regulations were 
issued as a precaution against possible enemy 
action, but no submarines were known or sus- 
pected to be present at the time of the collision : — 
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Held : there were no warlike operations of which 
the loss of the ship could be a consequence, & 
the Admlty. were not liable. — Britain S.S. Co. v. 
B., Green v. British India Steam Navigation 
Co., British India Steam Navigation Co. v. 
Liverpool & London War Bisks Insurance 
Assocn., [1921] 1 A. C. 99 ; 89 L. J . K. B. 881 ; 123 
L. T. 721 ; 36 T. L. B. 791 ; 64 Sol. ,To. 737 ; 15 
Asp. M. L. 0. 68 ; 25 Com. Cas. 301, H. L. 
AnnotcUiona : — Apld. A.-G. v. Ard Ooastcrs, Liverpool & 
London War lliskH Insce. Assocn. v. S.S. Itichard dc 
Larrlnaga Marino Underwriters, 11921] 2 A. C. 141. 
Folld. MarrisonB v. Shipping Controller, [1921] 1 K. B. 
1*22. Reid. Charento S.S. Co. v. Transports Director 
(1921), 38 T. L. K. 148; A.-G. r. Adelaide S. S. Co., 
[1923] A. C, 292 ; Commonwealth Shipping ReproHcn- 
tative V. Peninsular & Oriental Branch Service, [1923] 
A. C. 191. Mentd. Board of Trade v. (^ayzer, Irvine, 
[1927] A. C. 010. 

8754. .] — CiiARENTE S.S. Co., 

Ltd. V , Transports Director (1922), 38 T. L. K. 
434, C. A. 

Annotation :—CoTia^, A.-G. v, Adelaide S.S. Co., [1923] 
A. C. 292. 

8755. ,] — The Warildat a steam- 

ship, was requisitioned by the Govt, in 1916, upon 
the terms of charterparty T.99, under which the 
owners undertook marine risks & the Admlty. 
undertook war risks, incjluding all consequences 
of hostilities or warlike operations.** She was 
used as an ambulance transport was armed with 
a gun <fe had on board two or tliree Boyal Navy 
men to work it, <te her master was instructed that, 
if he were attacked by a submarine, he should take 
advantage of any exceptional opportunity of 
ramming the submarine. Wliile carrying a 
number of wounded men with doctors &; nur-ses 
from Havre to Southampton &, by order of the 
Admlty., proceeding at night at full speed & with- 
out lights, she came into collision with another 
vessel & was injured. The Warilda was alone to 
blame for the collision, which was due to the 
negligence of those in charge of her. In a petition 
of right by the owners of the Warilda, who claimed 
that their vessel had been damaged in consequence 
of a warlike operation : — Held : (1) the vessel was 
at the time of the accident engaged in a warlike 
operation ; (2) in the circumstances the negligence 
of those in charge of her was immaterial. — 
Adelaide S.S. Co. v. B., [1923] 1 K. B. 59 ; 92 
L. J. K. B. 102 ; 128 L. T. 258 ; 38 T. L. B. 864 ; 
16 Asp. M. L. 0. 57 ; 28 Com. Cas. 49, C. A. ; 
on appeal, sxih 7wrn, A.-G. v, Adelaide S.S. Co., 
Ltd., [1923] A. C. 292, U. L. 

Annotations : — Reid. Adolaido S.S. Co. r. 11. (1925), 9.) 
L. J. K. B. 213 ; Cayzor, Irvine v. Board of Trade, [1927] 
1 K. B. 269. 

8756. Coaling of minesweepers.] — 

The Admlty. chartered a collier from the owners 
during the war under the charterparty known as 
T.99, which provided in effect that the Admlty. 
would be liable for the risks of war, including “ all 
consequences of hostilities or warlike operations 
whether before or after declaration of war,** but 
that ordinary sea risks should remain for the 
account of the owners. After the Armistice the 
collier was employed in carrying coal for mine- 
sweepers, which, in coming alongside, bumped 
against the collier & da.maged her • — Held in 
the circumstances the coaling of the minesweepers 
was not a warlike operation, & the owners could 
not claim against the Admlty. — ^A dmiralty 
O oMRS. V, Brynawel S.S. Co., liTD. (1923), 40 
T. L. B. 78. 

8757. Negligence of requisitioned 

ship.] — During the war a steamship which was on 
sub-time chaScr was requisitioned by the Govt, 
on the terms of the charterparty T.99. While 
so requisitioned the steamship was injured by 
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collision with another steamer in circumstances 
wliich were alleged to constitute a warlike opera- 
tion. Damages were claimed against the Crown 
in an arbn. both by the shipowners & by the sub- 
time charterers, the claim being based on s. 19 of 
T.'99, but the Crown refused to pay on the ground 
that the shipowners were not a party to the con- 
tract, & could have claimed under Indemnity Act, 
1920 (c. 48), & the sub-time charterers had not 
the steamer at their risk. Upon argument of a 
special case : — Held : (1) on the facts the damage 
occurred in the course of a warlike operation ; 
(2) the Indemnity Act, 1920 (c. 43), did not apply 
to arbn. proceedings ; (3) as the Crown had 

contracted with the sub-time charterers they 
must pay the sub-time charterers. — Eagle Oil 
Transport Co., Ltd. v. Board op Trade (1925), 
42 T. L. B. 201. 

8758. Hain S.S. Co. 

(Trevanion (Owners)) & Board op Trade, 
No. 8760, post 

8759. Assessment of damages 

recoverable from Crown,] — The steamship Warilda 
was taken over during the war by the Admlty. 
on the terms of charterparty T.99 for use as an 
ambulance transport. Whilst carrying wounded 
soldiers from Havre to Southampton the Warilda 
came into collision with another sliip, & both ships 
were damaged. In an action arising out of the 
collision it was held that the collision was caused 
by the negligence of the master of the Warilda, 
& that the Warilda was liable to the other 
ship for damages. Charterparty T.99 provided 
(clause 19) that the Admlty. would take over war 
ris.ks excluded from an ordinary marine policy 
by the f.c. & s. clause, which included all con- 
sequences of hostilities or warlike operations, & 
(clause 25) that if from deficiency of men or store 
breakdown of machinery, “ or any other cause,’* 

I the work of the steamer was at any time suspended, 
pay should cease for the whole of the period during 
which the vessel was inefficient. It was agreed 
that an ordinary marine policy incorporated the 
Institute Time Clauses, including the running down 
clause, whicli provided that, if the insured ship 
became liable to pay & paid damages to another 
ship in respect of a collision, the insurers would 
pay to the assured three-fourths of the sum so 
paid, & would also, if the liability of the insured 
ship had been contested with the consent of tins 
insurers, pay a like proportion of the costs thereby 
incurred. Upon a petition of right by the owners 
of the Warilda, it was held by the House of Lords 
that the collision was a consequence of a warlike 
operation, & that the owners wei-e entitled to 
recover from the Crown such sum as should be 
found due to them by the judge of the Com- 
mercial Ct. Upon the assessment of damages 
the owners of the Warilda claimed {inter alia) 
(a) three-fourths of the sum wliich they had been 
held liable to pay in the collision action ; (b) three- 
fourths of the costs of defending that action ; 
(c) compensation for loss of hire during the period 
when the Warilda was undergoing repair : — 
Held: (1) the liability undertaken by the running 
down clause was not a risk which would be ex- 
cluded by the f.c. A s. clause, A the Crown was not 
liable to indemnify the Warilda wholly or in part 
against the liability which she had incurred to 
third parties in consequence of the negligence of 
her master ; (2) the claim for costs failed, as the 
Crown had not consented to the liab^ty of the 
Warilda being contested ; (3) the claim for loss 
of hirc^ was excluded by clause 25 of the chaH^r- 
party A was not recoverable \mder clause 19. — 
Adelaide S.S. Co. v. A.-G., [1926] A. 0. 172 ; 
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95 L. J. K. B. 213 ; 134 L. T. 258 ; 42 T. L. R 
180 ; 16 Asp. M. L. C. 679 ; 31 Com. Cas. 145, 
H. Li. 

8760. Alter cessation of hostilities.]— 

During the war a steamer belonging to applts. 
was requisitioned by the Shipping Controller imder 
a charterparty providing that the Crown should 
be liable for all consequences of warlike operations 
but that the owners were to bear the marine risks, 
After the Armistice the steamer, when still under 
requisition, was on a voyage with a mercantile 
cargo of oats & collided at night with another 
steamer which had been requisitioned by the 
United States Govt. & which was taking mines 
back to America, probably in the belief that they 
were no longer required for the purposes of the 
war. The collision was caused by the negligent 
navigation of both steamers, &; applts.* steamer was 
off hire for ninety-nine days as the result of the 
damage which she suffered. An arbn. teok place, 

& the arbitrator found that the collision was a 
consequence of warlike operations & that there- 
fore the Crown waa liable to compensate applts. : — 
Held : (IJ there was evidence on which the 
arbitrator could find that the steamer requisitioned 
by the United States Govt, was at the time of the 
collision performing a warlike operation ; (2) the 
fact that the negligent navigation of applts.* 
steamer contributed equally to the loss did not 
relieve the Crown from liability : & therefore the 
arbitrator’s award must be afii med. — Re Hain 
S.S. Co. (Trevanion (Owners)) & Board op 
Trade (1928), 97 L. J. K. B. 630; sub nom. 
Hain S.S. Co., Ltd. v. Board op Trade, 44 T. L. R. 
624; 72 Sol. Jo. 399, C. A. 

8761. Ship torpedoed — Subsequent loss by 

storm.] — The Adralty. requisitioned a ship on con- 
dition that they would pay for the loss of the ship 
if it was excluded from an ordinary marine policy 
with the f.c. & s. clause. The ship was torpedoed 
& was towed some distance but ultimately was 
driven ashore by a storm & became a total wreck ; 

— Held : as the storm would not have caused the 
loss of the sliip if she had not been torpedoed, the 
loss was excluded from a marine policy & fell on 
the Admlty. — Lobitos Oil Fields, Ltd. v. 
Admiralty Comrs. (1918), 34 T. L. R. 466, D. C. 

8762. Salvage services — Ship being driven 

towards mlnefields.]-:-The Lords Comrs. of the 
Admlty. requisitioned a steamship upon the terms 
of a charterparty, which provided that they should 
not be liable for any cause arising as a sea risk, 
but that the risks of war which were taken by them 
were those excluded by the following clause : 

“ Warranted free of capture, seizure, & detention, 

& the consequences thereof ... & also from all 
consequences of hostilities or warlike operations.” 

On a voyage in the North Sea under this charter, 
while she was between two minefields, the vessel 
broke her propeller shaft in a gale of wind, & was 
being driven disabled towards one of the minefields 
six mUes distant. Salvage services were rendered, 

& she was eventually towed into port. The 
owners paid one sum of £3,000, admittedly a fair 
sum, in settlement of a claim for salvage. The 
question whether the Admlty. should contribute 
towards this sum was referred to arbn. The 
arbitrator found that the vessel, besides being 
ex^sed to ordinary sea perils, was in danger of 
driftmg on to a minefield ; that the master 
^cepted the salvage services to save the ship 
from both marine &; war risks, the consequences 
of hostilities Sc warlike operations within the 
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meaning of the charterparty ; that £760 out of 
the £3,000 represented the sum by which the 
salvage reward was enhanced by reason of war 
I risks Sc that £750 was a reasonable sum for the 
owners to have paid for rescuing their vessel from 
those risks. He awarded that the Admlty., as 
charterers, were liable to pay that sum : — Held : 
the £750, being the amount of salvage occasioned 
by the consequences of hostilities or warlike opera- 
tions, was a loss from those causes. Sc payable as 
such by the Admlty. within the express terms of the 
I charter. — Pyman S.S. Co. v. Admiralty Comrs., 
[1919] 1 K. B. 49 ; 88 L. J. K. B. 277 ; 119 L. T. 
735 ; 35 T. L. R. 79 ; 14 Asp. M. L. C. 364, C. A. 

8763. Stranding — Navigation without 

lights.] — The steamship Inkonka was chartered by 
the Admlty. on the terms of the charterparty T.99. 
under which the Admlty. were not liable for losses 
from ordinary marine risks, but undertook the 
risks of “ all consequences of hostilities or warlike 
operations.” The Inkonka sailed under Admlty. 
orders on a voyage from Salonica to Taranto, m 
Italy, having on board hospital stores for the 
British Government, & carrying a few British 
troops & officers. On approaching Taranto she 
was navigated without lights, being in the war zone, 
Sc was escorted by a British destroyer. No shore 
lights were to be seen, & the Inkonka was ordered 
by the commander of the destroyer to follow a 
pilot escort which came out of Taranto. She did 
so, though the master would not have attempted, 
without the destroyer’s orders, to enter the port, 
& he only sought to do so in the darkness in reliance 
on the pilot escort. The Inkonka almost 
immediately after she was ordered to follow the 
pilot escort lost sight of her & ran ashore : — Held : 
though the Inkonka was stranded whilst being 
navigated under war conditions, the damage to her 
did not arise in consequence of warlike operations, 
Sc the Admlty. were not liable in damages for the 
loss. — Harrisons, Ltd. v. Shipping Controller, 
[1921] 1 K. B. 122 ; 90 L. J. K. B. 384 ; 124 
L. T. 540 ; 36 T. L. R. 880 ; 15 Asp. M. L. C. 270. 

Aniwtaiion AdcluiUo S.S. Co. v. IC, [102^1 1 K. B. 

59 . 

8764. Act of King’s enemies — Ship requisitioned 
for military purposes — Used as storehouse for pro- 
visions.] — Goods were shipped from Australia to the 
United Kingdom on board a ship requisitioned 
by the Crown for military purposes, under a bill 
of lading which described tlie ship as ” bound for 
London via ports subject to Govt, requirements ” 
Sc contained an exception under which the Crown 
was not liable if the cargo was lost by the act 
of the King’s enemies, Sc also very wide powers of 
deviation under orders or directions of the Govt. 

On arriving in the Mediterranean the ship was 
►rdered to a port out of the direct route to her 
destination in order to land frozen meat for the 
use of troops, & was detained there for a con- 
siderable time while the meat which she had on 
board, Sc other frozen meat which was put on board 
her, was landed as required by the troops. On 
her way from this port to her destination she was 
sunk by a hostile ship, & the goods werd lost ; — 
Held : that the use of the ship as a storeship for 
meat was not within the intent Sc object of the 
5ontract, Sc the Crown was not protected by the 
jxception in the bill of lading. — A.-G. v. Smith 
Benjamin) & Co. (1918), 87 L. J. K. B. 1045 ; 
19 L. T. 252 ; 34 T. L. R. 56d; 62 Sol. Jo. 701 ; 

4 Asp. M. L. C. 334, H. L. ; ajfg. S. C. sub nom. 
Smith (Benjamin) & Co. v.R. (1917), SOL. J. K. B, 
1147, C. A. 

Annotalion : — Befd. Naylor, Donzon & Co. v, Krainlsche 
ludustrio Qoflollschaft (1918), 87 L. J. E. D. 1000. 
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Part XXVI. — ^The Trinity Masters. 


Sect. 1.— IN GENERAL. 

8766. When called In — Salvage cases — Both 
parties agreed.] — The Emmy (1848), 3 L. T. 123. 

8766. .] — The James Dixon 

(1860), 2 L. T. 690. 

8767. Great nautical difflculties.] — 

The Emmy (1848), 3 L. T. 123. 

8768. .] — The James Dixon 

(1860), 2 L. T. 690. 

8769. Collision case — Plea that story of col- 

lision impossible.] — ^An application for the attend- 
ance of Trinity Master as to the admissibility of 
a plea, namely, to show that as a matter of 
nautical experience the account of the collision 
pleaded was impossible, was refused. — The Vargas 
(1861), 3 L. T. 123 ; 15 Jur. 710. 

8770. When third assessor called in — Difference 
in opinion.] — Dale v . Hall, The Laurel & The 
Houghton (1705), Burrell, 323 ; 167 E. K. 592. 

8771. .] — Scmble : where the two 

assessors disagree, the ct. can call in a third, A, 
atter submitting the evidence already given to 
him, have the case reargued before the three 
assessors. The judgment is that the judge & he 
may decide in accordance with advice of one or 
more of the assessors or not as he thinks fit. — 
The Philotaxe (1877), 37 li. T. 510; 3 Asp. 
M. L. C. 512. 

Sce^ a/, VO, No. 8787, 'post, 

8772. Inspection by assessors — Of vessel.] — The 

ct. has power under Admiralty (^ourt Act, 18()1 
(c. 10), s. 18, to order an inspection of a vessel by 
Trinity Masters, & will direct that they be attended 
by the proctors & a viewer on behalf of each partv. 
—The Germania (1868), 37 L. J. Adm. 59; 19 
L. T. 20 ; 3 Mar. L. C. 140 ; on appeal (1869), 21 

L. T. 44, P. 0. 

Anv^Mion : — Mentd. The CarloUa (1899), 80 L. T. CC4. 

8773. -- — What Included in report.] — 

Where Trinity Masters are desired to inspect & 
report to the ct., their report is not necessarily 
confined to those matters on which evidence has 
been given, but may include any circumstance in 
their opinion affecting the merits of the case. — 
The Marathon (1879), 40 I;. T. 163; 4 Asp. 

M. L. O. 75. 

8774. Of lights — Application before hearing 

of action.] — Before the hearing of an action an 
application was made under Admiralty Coimt Act, 
1861 (c. 10), s. 18, by pltfs., that two Trinity 
masters should inspect the lights of defts.’ ship 
Held : the application was premature & ought to 
be refused. — T he Victor Covacevicii (1885), 10 
P. D. 40 ; 64 L. J. P. 48 ; 62 L. T. 632 ; 5 Asp. 
M. L. 0. 417. 

8775. To be made at night.] — ^An inspec- 

tion under Admiralty Court Act, 1861 (c. 10), s. 18, 
to ascertain whether the lights carried by a ship 
were such as the regulations require, ought to be 
made at night. — Pauline Constance Eleonore 
(Owners, etc.) v , Hamburgh American Steam 
Packet Co., The Germania (Owners), The Ger- 
mania (1869), 21 L. T. 44 ; 3 Mar. L. C. 269, P. C. 
Annotaiion: — Mentd. The Carlotta (1899), 80 L. T. 664. 


8776. Assessors in Court of Appeal — Authority 
in relation to assessor in court of first instance.] — 

Australia (Owners) v. Nautilus (Cargo 
Owners), The Australia, No. 8788, post, 

8777. County court judgment in accordance with 
view of assessors — ^Judge dissenting from view — 
Whether appeal lies.] — In a collision action brought 
in the county ct. the judge formed an opinion on 
the evidence in favour of pltfs., but the nautical 
assessors took the view that pltfs.’ vessel was t-o 
blame for a wrong manceuvre. The judge felt 
liimself bound to give judgment in accordance 
with the view of the assessors, expressing at the 
same time his dissent therefrom. Pltfs. appealed : 
— Held : on these facts, the ct. had no power to 
alter the decision of the learned judge. — The 
Fred (1895), 72 J.. T. 153 ; 7 Asp. M. L. C. 550, 
D. C. 


Sect. 2.~DUTY OF COURT. 

8778. To decide case upon own opinion.] — 

These [the Trinity] Masters are merely assessors 
of the judge [of Admlty. Ct.] & assist him with 
tlieir advice ; . . . the sentence is entirely his 
(Parke, B.). — Williams v. Chapman (1846), 4 
Notes of Cases, 585, P. C. 

8779. Assessor’s aid on nautical questions 

only.] — T he Vesper v. Tub Prince Frederick 
Wn LIAM (1858), 8 L. T. 613. 

8780. .] — The Edward Alison 

(1863), 8 L. T. 613. 

8781. .] — The duty of Trinity Mastei's, 

! sitting as assessors in the Admlty. Ct., is to assist 
I the judge in questions of nautical skill. In case of 

a difference of opinion between the judge & the 
assessors, the judge is not at liberty to act upon any 
inferences which they may draw from the evidence, 
except they accord with his own. It is the duty 
of the judge to decide the case on lus own responsi- 
bility. — The Magna CHx\rta (1871), 25 L. T. 512 ; 
1 Asp. M. L. C. 153, P. C. 

Amiotatiom : — Consd. The Fred (1895), 72 L. T. 153; The 

City of Berlin, fJ908] P. 110. Retd. S.S. Australia v, 

S.S. Nautilus, [1927] A. C. 145. Mentd. Gjessing v, Tho 

Haiisa (1872), 26 L. T. 169. 

8782. .] — That is a pure question of 

fact, A, in view of the difference of opinion which 
has prevailed in the cts. below, & indeed in your 
Lordships’ House in the advice given by the 
nautical assessors, I think it right to say that it 
does not appear to mo txj be a matter of nautical 
skill at all ; indeed, if we may be supposed to 
understand the language & not to bo misled by 
w ords the question has nothing to do with any 
particular technical skill on the subject. It is a 
question of the balance of testimony, of weighing 
testimony by certain knowna principles by which 
all questions of fact are weighed <Sr considered in 
cts. of law, & although I myself should place con- 
siderable reliance on expert opinion wdth respect 
to technical manoeuvres or something which had 
reference to what was or was not to be done for 
the purpose of avoiding some impending accident 


PART XXVI. SECT. 1. 

1, Remuneration of nautical as- 
tfCMor. l—Ilemuneratlon at the rate of 
five guineas per diem will be allowed to 
a nautical assessor sitting in the Ct. of 

J "VOIi* xu > 


Appeal. — T he Rambler v. The Kotka 
[1917] 2 I. R. 400.— IR. 

PART XXVI. SECT. 2, 

m. Delegation of judicial functions 


— Whether new trial granted ,] — An 
action for damages caused by oolllslon 
between two vessels was tried without 
a jury, & after the evidence had been 
taken the trial judge, with the oonsent 
of both parties, oonsultod two master 
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Sect, 2. — Duty of court. Sects, 3 db 4.] 

by some nautical arrangement, I confess that 
dealing with mere (questions of fact to be deter- 
mined upon the weight balance of evidence I 
will not surrender my own judgment to that of the 
gentlemen who are good enough to assist us with 
their nautical skill & experience (Loud Hadsbury, 
C.). — Gannet (Owners) r. Ai..goa (Owners), The 
Gannet, [1900] A. C. 234 ; 69 L. J. P. 49 : 82 
L. T. 329 ; 9 Asp. M. L. 0. 43, H. L. 

Amioiaiiona : — Reid. S.S. Australia r. S.S. NautlluK. f 19*27) 
A, a 145. Mem. The Pltgavoney, [1910] P. 215. 


8783. ,] — The assessors in the Adinlty. 

Ct., & in the Ct. of Appeal when trying Admltv. 
appeals do not constitute a part of the ct., & what- 
ever the ^vice or opinion of the assessors may be 
the decision of the ct. both in fact & law is the 
decision of the judge alone, the assessors being only 
present to assist the ct. with advice on questions 
of nautical skill (Lord Alverstone, C.J.). — The 
City of Berlin, [1908] P. 110 ; 77 L. J. P. 76; 
98 L. T. 298 ; 11 Asp. M. L. C. 4, C. A. 

Annotation Refd. R. r. L. G. Board, Exp, Arlidge (1913). 

11 L. G. R. 1186. 


8784. Judge differing from assessors.] — 

The Magna Charta, No. 8781, ante, 

8785. .] — Where the judge of a county 

ct. having Admlty. jurisdiction is assisted by 
nautical assessors he ought not to allow any 
advice given by them, but disagreed with by him, 
to influence the decision of the ct. — The Aid 
(1881), 6 P. D. 84 ; 60 L. J. P. 10 ; 44 L. T. 843 ; 
29 W. 11. 614 ; 4 Asp. M. L. C. 432, C. A. 
Annotation * — ^Bad. S.S. Australia r. S.S. Nautilus, [1927) 

A. 0. 145* 


8786. .] — If the judge of the ct. below* 

differs from his assessors he is bound to decide in 
accordance with his own opinion (Brett, M.IL). — 
The Beryl (1884), 9 P. D. 137 ; 63 L. J. P. 75 ; 61 
L. T. 664 ; 33 W. B. 1 91 ; 6 Asp, M. L. C. 321, C. A. 
Annotations : — Befd. S.S. Australia v, S.S. Nautilus, [1927] 

A. C. 145. Mentd. The Dordogme (1884), 10 P. D. 6 ; 
The John Meintyn- (1884), 9 P. D. 135 ; The Stanmore 
(1885), 54 L. J. 1*. 89 ; Baker v, Theodore H. Rand 
(Owners), The Theodore H, Rand (1887), 12 App. Cas. 
247 ; S.S. Lebanon, v. S.S. Oeto, The Ceto (1889), 14 
App. Cas. 670 ; Liverpool, Brazil & River Plate Steam 
Navifiraiion O. v. CampanhJa Bahiana de Navegaclo a 
Vapor, The Memnon (1889), 62 L. T. 84 ; The Oporto, 
(18971 P. 249 ; The Bellanoch, [1907] P. 170 ; S.S. Mondip 
Rangre v. Radcllirc, [1921] 1 A. C. 556. 

8787. Assessors differing In opinion.] — 

The Vernon (1842), as reported in 1 Notes of 
Cases, 277 ; 3 L. T. 123 ; 6 Jur. 67. 

Annotations :—VientA, The Canadian (1842), 1 Wm. Rob. 
343 ; Hervey v, Fitraatrlck (1854), 2 Eq. Rep, 444 ; 
General Iron Screw (Jolllery <5o. v, Schurmanns (I860), 
1 John. & H. 180 ; R. v, Keyn (18te), 2 Ex. D. 63. 

8788. .] — (1) The ct. is not bound to 

take the advice of its nautical assessors, but must 
m^e up its own mind on questions of nautical 
skill seamanship. 

(2) Nautical assessors advising the Ct. of Appeal 
liave no higher authority than those advising the 
ct. of first instance, & where the two pairs of 
assessors differ the ct. must make its own choice. 


If the ct. is unable to decide whether the advice 
it receives is sound, the position is that the point 
is not proven & that the loss must fall upon the 
party* who bears the burden of proof on that 
particular issue. — AusmALiA (Owners) v, Nauti- 
LiTs (Cargo Owners), The Australia, [1927] 
A. C. 146 ; 95 L. .T. P. 146 ; 136 L. T. 676 ; 42 
T. L. B. 014 ; 17 Asp. M. L. C. 86 ; 32 Com. Cos. 
82, H. L. 

8789. Assessors reasons not satisfactory.] — 

In invoking the assistance of the Trinity Masters 
the ct. merely requests them to state their opinions 
together with the reasons on which that opinion 
is founded, & if the opinion of the Trinity Masters 
is not satisfactory, the ct. does not adopt it (Dr. 
Lushington). — The Alfred (1850), 3 Wm. Bob. 
232 ; 7 Notes of Cases, 352 ; 14 Jur. 166 ; 166 
E. B. 949. 

Annotations ; — Apld. The Fred (1895), 72 L. T. 153. Oonsd. 
The aty of Berlin, [1908] P. 110. Reid. The Houthandol 
(1853). 1 Kcc. & Ad. 25. Mentd. The PrincesB (1885), 
52 L. T. 932; S.S. Australia v, S.S. NautUus, [1927] 
A. C. 145. 

8790. Assessor’s opinions Influenced by 

Inadmissible evidence.] — If the Trinity Masters 
seemed to form tlieir opinion on parts of the 
evidence which were inadmissible, the ct. would 
not adopt their advice. — The Act.eon (1853), I 
Ecc. & Ad. 176 ; 104 E. B. 102. 


Sect. S. -^FUNCTIONS OF ASSESSORS. 

8791. As expert advisers — Unusual accident.] - 

An allegation that a collision was caused by tlie 
chains or any part of the furniture of a vessel 
getting out- of order by accident, without the 
intervention of storms, & when the ship was sailing 
down the Thames wdth a fair wind, can never be 
considered by the ct. to be a good defence, unless 
so advised by the Trinity Masters (Dr. Lushing- 
ton). — The Clutha (1846), 4 L. T. 774. 

8792. Interpretation of nautical phrases 

meeting end on.”] — The St. Cyran v . The 

Henry (1864), aa reported in Holt, Adm. 72. 

8793. Questions of nautical law.] — The 

Elder Brethren are here to advise on questions of 
nautical law (Sir Bobbrt Phillimore). — The 
Earl Spencer (1876), as reported in L. B. 4 
A. & E. 431 ; 23 W. B. 661 ; on appeal, 33 Jj. T. 
235 P. C 

Annotation : — Mentd. The City of Brooklyn (1876), 1 P. D. 
27 6. 

To aid court on questions of nautical skill.] — 

See Nos. 8779-8782, ante. 


Sect. 4.— EXCLUSION OF EXPERT EVIDENCE. 

8704. Trinity Masters must be guided by own 
experience & skill.] — It is my duty to inform you 
that you must be guided solely k, entirely by your 
own science & knowledge, & not by the opinion of 


mariners, & adopted as his own their 
opinion, based on a consideration of 
conflicting testimony, as to the re- 
sponsibility for the collision : — Held : 
this was a delegation of the Judicial 
functions ; & a new trial was ordentd. 
— Wrioht t. Collier (1892), 19 A. R. 
298.—<;AN. 

PART XXVI. SECT. 8. 

n. To comment on trustworihinesa of 
evidence .] — Two sh^s collided on a 
very bad night. The collision was 
caused by the Magnus, which was light, 
dragging her anchors, &, coming 
down on the Roesetii, which was holding 


to her moorings. When the Magnus was 
dragging her anchors she had steam 
up but did not use it, by which failure 
she omitted to take a reasonable 
measure which might have avoided the 
accident. In an action for damages by 
the itosaeffi against the Magnus there 
wag uncontradictod evidence to the 
effect that the steam had not been used 
because those in charge of the Magnus 
did not Sc could not know owing to the 
darkness Sc the weather that they were 
dri«glng their anchors. The Lord 
Ordmary, without expressing any 
opinion as to whether he credited that 
evidence or not, accepted an opinion 
expressed by the nautical assessor to 


the effect that it would not have been 
difficult for those on the Magnus to 
know that they were dragging their 
anchors ; — Held : it was for the Lord 
Ordinary Sc not for the nautical assessor 
to pronounce upon the trustworthiness 
of that evidence. Sc to say whether or 
not the master of the Magnus ought to 
have known when his anchor began to 
drag. Sc, on the ^und that the evidonoo 
did not establish the fault, the Magnus 
assoilzied. — Cambo Shipping Co., Ltd. 
V. Dampskibbselskabet Carl of 
Copenhagen, [1920] S. C. 26 ; 67 
So. L. R. 69 ; [1919] 2 S. L. T. 224.— 
SOOT. 
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Part XXVI.— The 

other nautical persons, however respectable or 
n^erous such witnesses may be, swearing to a 
oener that this or that particular course was the 
proper course to have been adopted. If this were 
not so, your attendance in this ct. would be almost 
m^atory, & in the great majority of cases that 
might occur it would be impossible for the ct. to 
a^ive at any certain or satisfactory determination 
Lubhington).— Tub Gazelle (1842), 1 Wm. 

^ Notes of Cases, 39 ; 7 Jur. 497 ; 166 

A* li. 648. 

8795 * ,] — It is true there may be cases 

where it may be desirable to have the affidavits of 
persons of great local knowledge, to instruct the 
ct. when Trinity Masters do not attend ; 
when they do attend, all evidence of that kind is 
superseded by a reference to their opinion, because 
they are gmded by their own knowledge & judg- 
ment (Dr. Lushington). — The Nimrod (1850), 

7 Notes of Cases, 570 ; 14 Jur. 942. 


Trinity Masters. 

8796 . .] — The Magdalen. No, 7480, ante. 

8797 . ]— Where the ct. is assisted by nauti- 
cal assessors evidence of experts on questions of 
nautical science & skill may properly be rejected, — 
The Sir Robert Peel (1880), 43 L. T. 364 ; 4 
Asp. M. L. C. 321, C. A. 

AnnotcUions S.S. Australia v. S.S. NauUlus, [1927] 

A. C. 145; S. S. Hontestroom v. S.S. Sagraporack. S.S. 

Hontestroom v. S.S. Durham Castle. [19271 A, C. 37. 

8798 . .] — It [the evidence in question] is 

evidence on a point on which it is the province of 
the Trinity Masters to advise the ct., & I do not 
think I ought to do anything which will go any 
way towards allowing the examination of expert 
witnesses on questions of nautical skill So seaman- 
ship in cases where the ct. is assisted by the 
Trinity Masters (Sir Robert Phillimore). — The 
Kirby Hall (1883), 8 P. D. 71 ; 48 L. T. 797 ; 5 
Asp. M. L. C. 90. 

AnmMiona : — Refd. The Tynwald, [1895] P. 142. Hentd. 

The Dordogme (1884). 10 P. D. 6 ; S.S. Lebanon v. S.S. 

Oeto, The Goto (1889), 14 App. Gas. 670. 


SHIP’S PAPERS. 

See Shipping and Navigation. 


SHIPWRECK, 

See Admiralty ; Criminal Law and Procedure ; Insurance ; Shipping and 

Navigation. 


SHOEBLACKS. 

See Street and Aerial Traffic. 


SHOOTING. 

See Criminal Law and Procedure ; Game ; Waters and WATERcouRSEe, 


SHOP ASSISTANTS. 


See Factories and Shops. 
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SHOP CLUBS. 

See Clubs. 


SHORE. 

See Boundaries, Fences, and Party-Walls ; Constitutional Law ; Waters and 

Watercourses. 


SHOWS. 

See Theatres and Other Places of Entertainment. 


SIDESMEN. 

See Ecclesiastical Law. 


SIDINGS. 

See Carriers ; Railways and Canals ; Rates and Rating. 


SIGN MANUAL. 

See Constitutional Law. 


SIGNATURE. 

See Auction and Auctioneers ; Arbitration ; Bankers and Banking ; Barristehb ; Bills 
OP Exchange, Promissory Notes and Negotiable Instruments ; Contract ; Deeds 
AND Other Instruments ; Guarantee and Indemnity ; Sale of Goods ; Wills ; and 
Titles 'passim. 


SIMONY. 


See Ecclesiastical Law. 
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SINKING FUND. 

See Revenue . 


SITTING AND PEW RENTS. 

See Ecclesiastxcax. Law. 

SITTINGS. 

See Time. 

SKIMMED MILK. 

See Food and Drugs. 

SKY SIGNS. 

/See 3?urlic Healxh and Locax. Administraxion. 

SLANDER. 

See Lirel and Slander. 

SLANDER OF GOODS. 

See Ai^jy SiaANI>ek.- 


SLANDER OF TITLE. 

See I.1IBED AND S1.ANDER. 

SLANDER OF WOMEN. 

See Lired and Slander. 
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SLATE CLUBS. 

See Friendly Societies. 


SLAUGHTER-HOUSES. 

See Public Health and Local Administration. 


SLAVE TRADE. 

See Admiralty ; Conflict of Laws ; Criminal Law and Procedure ; Trade and 

Trade Unions. 


SMALL DWELLINGS. 

See Small Holdings and Small Dwellings. 


end op vol. xli. 
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